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CHAPTER ONE

RESOLVING THE CONCERNS OF
BUYERS, SELLERS, LENDERS,
TENANTS AND LANDLORDS

RESOLVING CONCERNS OF INTERESTED PARTIES

§ 1.0

Environmental contamination poses serious concerns for parties involved
with the property. Buyers, sellers, lenders, tenants and landlords will have
separate concerns stemming from the potentially significant liability and
costs for investigation, cleanup and associated responsibilities imposed
under federal, state and local law. A party that does not adequately address
the issues associated with environmentally impaired property faces significant future problems. If these issues are not properly addressed, a party
may become involved in an endless series of issues with not being able to
sell, lease, insure or otherwise enjoy the benefits associated with the property. The issues can be managed, and, with attention to the appropriate
details, the environmental concerns can be properly managed.
[1.0]

I. LENDER CONCERNS

Now more than ever, lenders are subject to heightened scrutiny from
federal bank regulators to make sound lending decisions, and those decisions necessarily must include an assessment of environmental risk. In
fact, the FDIC mandates that lending institutions implement an environmental risk program in order to limit their exposure to liability for the
cleanup of contaminated property held as collateral.1
To mitigate such risk, a lender typically will require the buyer/borrower
to retain an environmental consultant to investigate the property—whether
commercial, industrial or residential—and identify potential environmental
issues. (The lender likely will have its own consultant review the submitted reports and advise the lender accordingly.) The lender also will want
to know the potential costs of any needed remediation and may require the
buyer/borrower to place funds in escrow (or use another financial guaranty mechanism) to ensure that funding is available for any such cleanup.
The lender also may wish to obtain a determination from a regulatory
agency indicating that the agency is satisfied with the investigation and
proposed remedial approach. These steps generally provide the lender with
the needed assurance, so that it usually will not require a complete cleanup
or a no-further-action-determination issued by a regulatory agency.
1

See generally “Environmental Liability: Updated Guidelines for an Environmental Risk Program”
(Nov. 2006), www.fdic.gov/news/news/financial/2006/fil06098.html.
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II. PARTIES’ CONCERNS: CONTRACT OF
SALE

The contract of sale for any property where contamination is suspected
should set forth specific provisions that address environmental issues. The
basic concern is whether the buyer, seller or perhaps some third party that
was responsible for causing the contamination will be responsible for the
cleanup. Answering that question does not, however, conclude negotiations with regard to environmental issues. Several contractual matters must
also be considered, and these are discussed below.
[1.2]

A. Environmental Assessment

Typically, the buyer will perform a Phase I, and possibly a Phase II,
environmental assessment of the premises. Although Phase I assessments
are customary and not usually subject to objection by a seller, a seller may
want some control over the Phase II process. The parties may wish to consider inserting the following language in the contract of sale:
Buyer, at its sole cost and expense, may perform an environmental assessment of the Premises, which must be completed within 60 days of the execution of this contract.
Such assessment may include review of relevant documents and interviews of knowledgeable employees and
officers of Seller, review of files of governmental authorities and other work associated with a Phase I environmental assessment. To the extent that Buyer wants to
perform a Phase II investigation involving a sampling and
analysis of soil, groundwater or other items (“Phase II
work”), Buyer shall provide a detailed work plan to Seller.
Seller shall have the right to approve both the work plan
and the contractor selected by Buyer to perform the Phase
II work. Buyer’s contractor shall execute an access agreement prepared by Buyer prior to performing Phase II work.
The Phase II work must be completed within the 60-day
period described above.
Within 60 days after execution of this contract, Buyer
may, at its election, notify Seller in writing that, based
upon the results of the environmental assessment, Buyer
elects to terminate this Agreement, in which event no party
has any liability to another, except as expressly reserved
in this Agreement. If Seller does not receive such notifi4
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cation within 60 days of execution of this contract, Buyer
may not terminate this Agreement based on the environmental assessment performed by Buyer.
[1.3]

B. Definitions

Certain definitions are unique to the environmental provisions of a contract. Incorporating a list of definitions at the beginning of the section that
addresses environmental issues will facilitate interpretation and comprehension of those contractual provisions. Parties should consider including
the following definitions:
Environmental Claim—any summons, complaint, demand,
order, accusatory instrument, judicial decree, consent
order, hearing notice, administrative order, notice of violation, subpoena, discovery request, cost recovery action,
proceeding or investigation, whether administrative, civil
or criminal, including any claims alleging common-law
claims brought by any governmental authority or any
individual, group of individuals or private organization,
in connection with an environmental condition.
Environmental Condition—the (1) release or threatened
release of a hazardous substance at, in, under or otherwise affecting the Premises; (2) actual, potential, alleged
or threatened violation of any environmental law; (3) the
commencement or threatened commencement of an environmental claim; or (4) the presence of any hazardous
substance and other condition or event which could give
rise to or serve as the basis for an environmental claim.
Environmental Laws—any and all laws, statutes, ordinances, rules, regulations, common-law theories or doctrines relating to (1) human health or protection of the
environment, or (2) the generation, storage, possession,
use, handling, transportation, treatment, disposal or release
of hazardous substances. The term Environmental Laws
shall include, but not be limited to, the Comprehensive
Environmental Response, Compensation and Liability Act
(42 U.S.C. §§ 9601–9675), the Hazardous Material Transportation Act (49 U.S.C. §§ 5101–5128), the Federal
Water Pollution Control Act (33 U.S.C. §§ 1251–1387),
the Oil Pollution Act of 1990 (33 U.S.C. §§ 2701–2762),
5
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the Safe Drinking Water Act (42 U.S.C. §§ 300f–300j-26),
the Clean Air Act (42 U.S.C. §§ 7401–7671q), the Toxic
Substances Control Act (15 U.S.C. §§ 2601– 2697), the
Federal Insecticide, Fungicide and Rodenticide Act (7
U.S.C. §§ 136–136y) and the New York Navigation Law,
as such laws have been and hereafter may be amended or
supplemented. Environmental Laws excludes requirements
related to human health or worker safety under the Occupational Safety and Health Act (29 U.S.C. §§ 651–677)
or other occupational safety laws or requirements.
Hazardous Substance—any pollutant, contaminant, chemical, waste, substance or material, whether or not defined
or regulated as such in any environmental law, including
(without limitation) asbestos, petroleum (including crude
oil or any fraction), radioactive substances and polychlorinated biphenyls, or material which has the potential to
become a hazardous substance; provided, to the extent
that the applicable laws of any state establish a meaning
for hazardous material, hazardous substance, hazardous
waste, solid waste or toxic substance that is broader than
that specified here or in any environmental law, such
broader meaning shall apply.
Indemnified Expenses—all damages, losses (foreseen and
unforeseen), liabilities (tort and contract, strict and otherwise), obligations, penalties, claims (matured and contingent), sums paid in settlement of claims, litigation,
demands, defenses, judgments, suits, proceedings, costs,
disbursements and expenses (including all costs of
defense and settlement and the fees and disbursements of
attorneys, consultants and experts of any kind asserted
against or incurred by Seller or Seller’s officers, trustees,
directors, shareholders, employees, partners, agents, subsidiaries or affiliates and arising directly or indirectly out
of or in connection with any environmental condition
involving the Premises). Indemnified Expenses will
include (to the extent permitted by law), without limitation, all of the following: (1) costs incurred in the removal
of hazardous substances, costs incurred in investigation,
monitoring cleanup and containment of hazardous substances and costs incurred for remediation and restoration;

6
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(2) costs incurred to cure any violations of environmental
law; (3) civil and criminal fines and penalties; (4) costs
incurred to remove any liens imposed by law in favor of
the federal or any state or local government or governmental agency or authority in connection with an environmental condition; (5) attorneys’, accountants’, consultants’ and experts’ fees and disbursements, administrative
costs and other out-of-pocket expenses; (6) diminution in
the market value of the Premises and/or any adjacent
property; (7) damages or injury to, destruction of or loss
of natural resources; (8) sums paid to tenants and other
third parties (or offset against rents or other sums payable
by such tenants and other third parties) pursuant to leases
or other agreements wherein such tenants or other third
parties are entitled to indemnification or payment on
account of environmental conditions; (9) consequential
damages; (10) sums paid by a governmental authority or
any other person or entity for any costs described above;
and (11) costs for the defense, settlement or judgments in
a bodily injury or property damage action.
Release—any past, current or future act, omission or event,
whether on or off the Premises, which resulted or results
in the accidental or intentional spilling, leaking, pumping, pouring, emitting, emptying, discarding, injecting,
escaping, leaching, dumping or disposing, whether past,
present or future, of a hazardous substance on, at or in the
Premises or the soil and groundwater underlying the
Premises.
[1.4]

C. As-Is and Assumption of Liabilities Clause

Typically, in a real estate transaction, the contract will include an as-is
clause to relieve the seller of any responsibility for breach of a warranty or
representation regarding the property’s condition. Most contracts do not
go any further in terms of allocating possible liabilities associated with
the premises. An as-is clause probably only bars a warranty claim against
a seller and is not a complete defense to a statutory or common-law claim
for contamination. Consequently, even if a contract has an as-is clause,
the seller could still be saddled with mitigating the environmental hazards
at the property, depending upon the circumstances of the case.

7
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For maximum protection, sellers will want to include the as-is clause in
the contract along with affirmative language that the only representations
on which the buyers are relying are set forth in the contract. Buyers will
want to ensure that any representations on which they are relying are
explicitly stated in the contract.2
The parties to the transaction should negotiate who will be responsible
for any necessary cleanup. The contract should identify said party and
state that the party assumes responsibility for the remediation activity. Consider the following contractual language:
Purchaser agrees to purchase the Premises in an “as-is”
condition and to assume, upon closing of this transaction,
any and all liabilities and obligations that currently exist
or may arise, either directly or indirectly, from the presence of those known and unknown Environmental Conditions at the Premises. Purchaser’s assumption of liability
under this paragraph specifically extends to any and all
costs, damages, penalties, assessments, judgments, suits,
investigation, and remediation, no matter by whom sustained or levied, which may be sought in connection with
the known and unknown Environmental Conditions at the
Premises.
[1.5]

D. Representations

A seller who intentionally deceives a buyer regarding property conditions may be liable for fraud. Under the doctrine of caveat emptor, however, silence by the seller is not regarded as fraud, and unless the seller
intentionally provides false information, there may be no fraudulent activity. The doctrine of caveat emptor has eroded somewhat in New York
State, particularly with regard to environmental matters, and a seller who
intentionally does not disclose a known contamination problem may be
defending a fraud action by a buyer. As a result, production between the
parties of all existing environmental documentation regarding the premises is sound practice. Although a seller may want to avoid setting forth
specific representations regarding the character of the property, he should
strongly consider identifying all environmental documents in his possession and providing those documents along with an itemized list to the
buyer. A buyer will want as broad a disclosure as possible.
2
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E. Release

Parties to the transaction will want to consider a release of liability. For
example, if the purchaser receives a discount for contamination and is
assuming responsibility for the cleanup, the seller may want to demand
that the purchaser provide a release stating that the purchaser cannot sue
the seller in the future on the basis of any environmental issues. Consider
the following release language:
Buyer covenants not to commence any action, suit or proceeding or bring any claim, judgment or assessment
against Seller, including any claim or suit based on common-law doctrines, CERCLA or other federal or state
environmental statutes currently in effect or hereinafter
enacted, in connection with known and presently unknown
Environmental Conditions at the Premises or alleged violations of the applicable federal and state laws, rules and
regulations. With regard to Environmental Conditions at,
in, on or near the Property, including (a) the Environmental Conditions identified in Purchaser’s environmental
assessment of the property; (b) Environmental Conditions
which may exist whether presently known or unknown to
the parties; and (c) Environmental Conditions which may
hereafter be detected or discovered, Buyer releases Seller
and Seller’s tenants from any and all liabilities, obligations,
costs, damages, claims, actions, suits, demands, judgments,
penalties, fines and attorneys’ fees and expert-related
expenses, to the extent the same arise, either directly or
indirectly, from or in connection with said Environmental
Conditions.
[1.7]

F. Indemnification

The indemnification clause is perhaps the most critical text in the environmental provisions to the contract of sale. Indemnities may be difficult
to negotiate, and parties are often reluctant to provide indemnities. For
example, a seller is interested in selling the property and walking away
without future exposure or responsibility. However, a buyer may want a
seller to provide an indemnity if environmental concerns remain at the
property. In contrast, a seller may demand an indemnity from a purchaser
where the seller has discounted the price for environmental conditions and
the purchaser is assuming responsibility for the problem.

9
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Often, indemnity clauses are complex and difficult to understand. However, indemnification language that references terms set forth in the definitions section (e.g., Indemnified Expenses), discussed above, can be
straightforward:
Buyer will, at its sole cost and expense, indemnify, defend,
protect and hold harmless Seller and Seller’s officers, trustees, directors, shareholders, employees, partners, agents,
subsidiaries and affiliates from any and all Indemnified
Expenses.
[1.8]

G. Survival Clause

To ensure that the environmental provisions survive closing, the contract of sale should include a clause at the end of the environmental section stating that the foregoing provisions remain in full force and effect
after the deed is transferred.
[1.9]

H. Summary

The following checklist summarizes the environmental provisions that
a contract of sale should include:
• time frame for due diligence (Phase I and Phase II) and provision as to
whether buyer can terminate unilaterally at end of due diligence
• definitions
• as-is clause—explicitly state all representations on which buyer relies
in purchasing property as is
• assumption of liability for cleanup
• representations—seller should provide all relevant documents to avoid
a fraud claim
• release—parties agree not to sue each other in the future over environmental problems
• indemnification—one party agrees to pay the other party’s costs and
hold it harmless

10
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III. LESSORS’ CONCERNS

Lease language regarding a landlord’s concern that the tenant may
cause environmental problems can get unwieldy when it attempts to address
every conceivable circumstance, which may have the unintended consequence of deterring prospective tenants. A lease can both adequately protect a landlord with regard to potential environmental problems and
straightforwardly and succinctly address these concerns by incorporating
the provisions discussed below.
[1.11]

A. Compliance with Laws

A landlord will want a tenant, and a tenant will almost certainly agree,
to comply with all relevant environmental requirements. Consider the following suggested language to ensure compliance:
Tenant agrees to comply with all federal, state and local
environmental and health and safety laws (including relevant statutes, regulations and administrative agency requirements) (hereinafter referred to as “Environmental Laws”)
during the term of this lease and to obtain permits and
other governmental authorizations required by Environmental Laws for Tenant’s business and operations.
[1.12]

B. No Representations

The landlord may want to include a clause stating that there are no representations regarding environmental conditions on the premises, such as
the following:
Landlord makes no representations or warranties regarding the environmental condition of the property, and Tenant agrees and acknowledges that Landlord has made no
such representations or warranties. Tenant has been given an
opportunity to conduct its own inspection of the property.
[1.13]

C. Handling Hazardous Materials

The lease should state that the landlord must preapprove the storage,
treatment or disposal of any hazardous substance by the tenant, including
the disposal of hazardous materials offsite (to ensure such materials are
properly disposed of). Such a clause might state:

11
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Tenant agrees to obtain Landlord’s authorization before
storing, treating or disposing of any Hazardous Substance
at the Premises or offsite.
[1.14]

D. Discharge of Pollutants

The tenant should agree that it will not discharge pollutants and will
notify the landlord promptly about any such discharge or the discovery of
any contamination at or under the premises. The following language might
be used:
Tenant agrees that it will not discharge or release any Hazardous Substance at the Premises and that it will notify
Landlord immediately by telephone and in writing upon
discovering the release or presence of any Hazardous Substance at or under the Premises.
[1.15]

E. Tenant’s Cleanup Obligations

The landlord will want to ensure that (1) the tenant is responsible for
cleaning up a contamination problem it causes and (2) if the tenant fails to
do so, the tenant would be responsible for the landlord’s costs of remediating the problem. Suggested language is as follows:
Tenant agrees that, immediately upon discovery of a condition described in the preceding paragraph caused by
Tenant, Tenant shall, at its expense, cure or remediate the
condition to Landlord’s and Purchaser’s satisfaction. If
Tenant fails to cure or remediate the condition, Landlord
and Purchaser shall have the right to cure or remediate
the condition, and Tenant shall be liable to Landlord and
Purchaser for Landlord and Purchaser’s costs, including
reasonable attorneys’ fees.
[1.16]

F. Landlord’s Inspection of Tenant Activity

A landlord should strongly consider hiring an environmental professional to conduct periodic inspections of the premises to determine whether
the tenant is causing any environmental problems. Although periodic inspections can minimize existing environmental problems or obviate future
ones, landlords rarely perform these inspections. Nevertheless, the lease
should preserve the landlord’s right to do so:

12
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Tenant agrees that, upon reasonable notice to Tenant and
at any time during the term of the lease, Landlord and
Purchaser and their representatives shall have the right to
inspect the Premises and Tenant’s operations for the purpose of determining the existence of any release of Hazardous Substances and Tenant’s compliance with Environmental Laws. During such inspection, Tenant agrees
to cooperate with Landlord and Purchaser and their representatives by providing access to any area of the Premises and any records pertinent to the inspection. In performing such inspection, Landlord and Purchaser and
their representatives shall not unreasonably interfere with
Tenant’s operations.
[1.17]

G. Asbestos Removal

Although the landlord generally will be responsible for removal of
asbestos from the building, the tenant may be responsible under certain
circumstances. For example, the landlord may want to obligate a tenant
who is planning extensive renovations to pay for any asbestos removal,
which can be costly in such situations. The relevant clause might state:
If Tenant undertakes any renovation or remodeling, whether
structural or nonstructural, Tenant will remove, at Tenant’s expense and in accordance with all applicable Environmental Laws or other requirements, such friable and
nonfriable asbestos-containing material as may be located
in the area of Premises being so renovated or remodeled.
[1.18]

H. End-of-Lease Inspection

The lease should require that an environmental inspection of the property be performed near the end of the lease term to determine whether the
tenant has caused any environmental problems. The landlord may want to
retain a consultant to perform this work or may require the tenant to pay
for a professional to perform the inspection. The latter option might be
worded as follows:
Tenant agrees that Tenant shall, at Tenant’s sole cost and
expense, perform an environmental inspection of the Premises within five days after the expiration of the Lease
Agreement and remove any and all Hazardous Substances
Tenant used, stored, released, treated or disposed of at the
13
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Premises. Tenant shall use an environmental consulting
firm selected by Landlord and Purchaser to perform the
inspection, which shall include a visual examination of the
Premises and appropriate sampling. Tenant shall promptly
provide Landlord and Purchaser with a copy of the environmental consulting firm report.
[1.19]

I. Indemnification by Tenant

The landlord should consider including a clause that indemnifies and
holds the landlord harmless in the event the tenant causes environmental
problems at the property that the tenant fails to mitigate. Following is a
sample clause for such purpose:
Tenant agrees to indemnify and defend Landlord and
Landlord’s agents, servants, employees, officers, directors, shareholders, partners and representatives from and
against all liabilities, claims, actions, suits, demands, judgments, damages, expenses, penalties, costs and reasonable costs of defense, including but not limited to any
injury or damage to any person or property stemming,
either directly or indirectly, from (1) Tenant’s violation of
any Environmental Law, (2) the commencement of any
action by a regulatory agency or a third party against Tenant or Landlord, or (3) the Release of any Hazardous Substance at the Premises that is or was related to Tenant’s
use or occupancy of the Premises.
[1.20]

J. Prohibition on Installation of Subsurface Structures

Subsurface structures such as underground storage tanks, which may
store petroleum or chemical materials, have caused numerous environmental problems, as have subsurface leaching structures (typically, cement
rings with open bottoms and perforated sides), which are used for the disposal of wastewater and storm water. Because these structures will often
become the landlord’s problem and obligation once a lease ends, the lease
should prohibit a tenant from installing such structures absent the landlord’s prior approval. The following clause should suffice:
Tenant shall not install underground storage tanks, aboveground storage tanks or subsurface leaching structures
for either wastewater or storm water (including leaching
pools, cesspools or septic tanks) unless Landlord and
14
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Purchaser approve such installation in writing. Landlord
and Purchaser, at their discretion, reserve the right to deny
such a request by Tenant.
[1.21]

K. Survival of Environmental Provisions

The foregoing provisions should explicitly survive expiration of the
lease and the sale of the property:
The rights and obligations provided under this section of
the Lease Agreement shall survive expiration of this
Agreement.
[1.22]

IV. ENVIRONMENTAL INSURANCE

Owners of commercial or industrial property or individuals contemplating the purchase of such property should strongly consider purchasing
environmental insurance, especially where the property is known to be
contaminated. There are essentially three types of environmental insurance: (1) liability insurance, (2) cost cap and (3) professional liability, each
of which is discussed below.
[1.23]

A. Types of Coverage

Environmental liability insurance covers cleanup costs for preexisting
(but usually unknown) conditions, new conditions (which are rare) and
onsite and offsite bodily injury and property damage claims. This insurance is available from relatively few carriers. The policies range in duration from one to ten years; policies beyond ten years are not available.
There is a one-time premium that will commonly range from approximately $50,000 to perhaps $200,000, depending on the policy limits,
deductible and perceived risk. Typically, deductibles range from $25,000
to $100,000. A property owner who is concerned about cleanup costs for
existing but as yet undiscovered environmental problems is the typical
purchaser of such a policy. The carrier usually will exclude known environmental conditions from cleanup cost coverage but may provide coverage for known conditions for bodily injury and property damage claims.
These policies can also encompass business interruption, which generally
covers lost rent because of environmental problems at a property.
A second type of insurance involves a cleanup cost cap policy, which is
designed to limit the costs of remediating known contamination by covering costs that exceed the estimated cost for a cleanup. Coverage under this
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type of policy is triggered after the insured incurs the estimated cleanup
costs. There is a buffer or deductible beyond the estimated cleanup costs
and a cap on the amount of the carrier’s responsibility. The cost for this
type of policy is approximately 10 percent of the estimated cleanup costs.
A third type of policy provides professional liability coverage for consultants and contractors. It generally will cover claims for pollution conditions caused by a consultant’s or contractor’s negligent acts, errors or
omissions.
[1.24]

B. Application Process

Because the process of obtaining environmental insurance can be complex, a party seeking such insurance should contact a broker who is experienced with this kind of coverage. The applicant should collect and
organize all available documentation pertaining to the environmental conditions and, if available, anticipated remediation and provide it, along with
any claims associated with the environmental conditions (whether for
cleanup, property damage or bodily injury), to the insurance broker. If the
insured is aware of a condition and does not disclose the information to
the broker, the insurer may well bar a future claim.
The policy must identify all potential insureds. Insurance carriers generally will liberally allow inclusion of multiple insureds under the policy
as long as they have an interest in the property.
In preparing an insurance proposal for the site, the carrier will have
technically competent personnel review all the documentation pertaining
to the site to evaluate the risks posed. Coverage options offered by the carrier should include onsite or offsite cleanup costs for preexisting or new
conditions, third-party claims for onsite or offsite bodily injury or property
damage and, if the applicant is interested, business interruption coverage.
[1.25] C. Key Parts of the Policy
The actual policy will consist of (1) a declarations page that states the
limits of liability and deductible, (2) the standard policy language and,
importantly, (3) a series of endorsements that modify the standard policy
language. The prospective insured should review these endorsements carefully and discuss or negotiate them with the insurance carrier.
The policy will contain several exclusions, the most important of which
are exclusions for
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• known environmental conditions. The carrier may be willing to provide
coverage for bodily injury or property damage claims for known conditions.
• a material change in use. If the property is used for an industrial or commercial purpose, the carrier will want to exclude coverage if the use is
changed to residential.
• underground storage tanks. Typically, underground tanks will be covered
only if they are identified and listed in the policy.
• cleanup costs incurred voluntarily by the insured. The carrier may mandate that only investigatory or remedial actions required by a governmental body will be covered.
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Transactions for the purchase or sale of contaminated property will
typically involve a due diligence period for an investigation of the premises to evaluate the environmental risks associated with the property. The
due diligence process is critical in evaluating possible liabilities. It addresses
the effect of environmental conditions on the value of the property, the
need for an indemnity or allocation of cleanup responsibilities, lender environmental requirements, protection of future site occupants and the need
for environmental insurance, in addition to possible relief from liability
under federal law. These are critical issues that cannot be ignored.
[2.0]

I. DUE DILIGENCE PROCESS

Due diligence must be performed on any property—industrial, commercial or residential—where an environmental concern exists. Typically,
properties with historic industrial uses will give rise to more potential
environmental concerns than would be found with commercial and residential properties.
The first step in the process is to collect all existing environmental documentation pertaining to the premises. Many properties have an environmental history, and obtaining existing documentation is critical to facilitating
the due diligence process. In addition to providing an understanding of the
environmental status of the property, existing documentation provided by
a seller will avoid future allegations of fraud.
A due diligence period typically will range from 60 to 90 days for the
performance of a Phase I and, if necessary, a Phase II site assessment. A
purchaser will be interested in a comprehensive environmental evaluation
of the property. A seller/owner will be concerned that the prospective purchaser may identify environmental issues at the property and possibly withdraw from the transaction, leaving the owner with a previously unknown
environmental problem.
[2.1]

A. Phase I and Phase II Environmental Site Assessment

The U.S. Environmental Protection Agency’s (EPA) regulations regarding “all appropriate inquiry” for environmental conditions in connection
with transactions involving real property essentially establish the requirements for a Phase I environmental site assessment. A property owner or
tenant who follows these requirements should be protected from liability
under the federal Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA)1 as an innocent landowner, bona fide prospec1

42 U.S.C. §§ 9601–9675. CERCLA is also known as “Superfund.”
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tive purchaser or contiguous property owner. As noted, potentially obtaining this relief from liability is only one reason to engage in a sound environmental site assessment.
The EPA regulations recognize the most recent American Society for
Testing and Materials (ASTM) standard (E1527-05), which is very similar to the EPA regulatory requirements, as satisfying the all-appropriate
inquiry rule, which requires that
• an environmental professional perform the investigation,
• a site inspection be performed,
• the current owner or occupant be interviewed along with current or past
facility personnel,
• governmental databases and historical environmental documentation be
reviewed, and
• data gaps be identified.
Under the rule, a Phase I assessment is valid for six months.
The Phase I environmental site assessment evaluates environmental liabilities associated with the parcel and is performed by an environmental
consulting firm, which typically employs environmental scientists and
engineers. The Phase I assessment does not involve soil or groundwater
testing and does not evaluate active compliance with relevant regulatory
requirements. If a party is interested in determining whether a facility’s
ongoing operations comply with environmental requirements regarding,
for example, hazardous waste handling, air or water discharges or underground tank design, a separate regulatory compliance audit would be needed.
The Phase II environmental site assessment is more subjective than the
Phase I. The consultant must evaluate whether and where invasive sampling should be performed. Soil, soil gas, groundwater or asbestos samples may be collected and analyzed by a laboratory. An environmental
scientist would recommend the specific work needed, collect the samples
and prepare a report for submission to the client (typically a purchaser).
A number of concerns and issues could develop through the Phase I
and Phase II process. With regard to Phase I, the consulting firm may not
have enough time to review the agency records adequately. Also, individuals who have knowledge of historical uses of the property may be
22
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unavailable, or the portions of the property that can be inspected may be
limited. During the Phase II process, a significant issue is where and how
many samples should be collected. The costs for a Phase II can be significant and will increase with the number of samples collected and analyzed.
The party requesting the Phase II will need to limit the scope of analysis
in accordance with what it is willing to pay for such assessment.
[2.2]

B. Costs

A Phase I site assessment typically will take about three weeks and
cost $2,000 to $3,000 for an average parcel that does not have a significant environmental history. The consulting firm may recommend a Phase
II investigation if environmental issues are identified. If sampling during a
Phase II reveals contamination concerns, further Phase II work may be
necessary to define the extent of contamination. A Phase II will take three
to eight weeks, depending on whether a second round of testing is needed
and whether rapid laboratory analysis is requested. The cost of a Phase II
investigation starts at about $15,000 but can increase significantly if an
extensive investigation is required.
Following the Phase I investigation, the consultant should develop a cost
estimate for the remediation. Cost estimates from more than one consultant
may be needed to satisfy the parties to the transaction. Based on this cost
estimate, the parties may want to engage in further negotiations regarding
the allocation of the cleanup costs between a seller, buyer or perhaps
some other third party that may be responsible. Depending on the nature
of the contamination, the cleanup could potentially take a long time and
possibly require regulatory agency involvement. If the cleanup involves
the removal of contaminated soil or asbestos, the cost can be reasonably
estimated and remediation may be manageable within the time frames of
a transaction. Groundwater remediation, however, likely will make the
cost of and time required for remediation more uncertain, so that the
responsible party’s obligation to remediate the property might extend past
the closing of the transaction. In both situations, the parties to the transaction may want to negotiate a release of liability and an indemnity/hold
harmless agreement.
During the Phase I or Phase II process, a consultant may identify the
presence of contaminants, based either on visual observation or odor or on
the analysis of samples. Whether identified contaminants should be reported
to an appropriate regulatory agency is a question that may raise concerns
for the consultant, property owner and buyer, as involving a government
agency could significantly prolong the process and jeopardize the transac23
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tion. The consultant and affected parties should discuss the pertinent issues
in light of their effect on the transaction and any reporting obligations.2
[2.3]

C. Summary of Due Diligence Process

The steps to the due diligence process are as follows:
1.

Collect all existing environmental documentation that pertains to the
premises.

2.

Conduct a Phase I environmental site assessment to review the site’s
environmental site history and provide a site inspection.

3.

Conduct Phase II environmental site assessment as needed, involving
possible soil, soil vapor, groundwater or asbestos sampling.

4.

Environmental consultant estimates cleanup costs. More than one estimate may be necessary to satisfy the parties to the transaction.

5.

Reporting obligations and the involvement of a regulatory agency to
oversee investigation and cleanup should be evaluated.

6.

Lender concerns must be addressed. The buyer must be confident that
a lender will be comfortable with the environmental condition of the
property. This will include an adequate investigation that delineates
the extent of any contamination and any necessary governmental
agency involvement.

[2.4]

II. REPORTING REQUIREMENTS

A soil or groundwater investigation has been conducted, and the laboratory results show elevated levels of contaminants that exceed the soil or
groundwater standards, or perhaps the soil is stained or produces an odor
that obviously is tied to a release of contaminants. Answering the question
of whether such results should be reported to a regulatory agency requires
a detailed evaluation of the relevant reporting requirements, which are many
and varied3 and in some cases overlapping at the federal, state and local
levels.
2

Reporting obligations are discussed in detail below in § 2.4.

3

For example, the reporting requirements significantly differ for petroleum contamination versus
all other chemical contaminants.
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Many questions must be answered. For example, is the material a hazardous substance or petroleum? If it is a hazardous substance, can the
amount of material that was released to the environment be measured in
the number of pounds that were released? If it is petroleum, does the capacity of the storage tanks on the site exceed 1,100 gallons? What, if any, are
the applicable local reporting requirements? Determining the extent of the
reporting obligation is a minefield that must be carefully reviewed from
both a legal and a technical perspective. The specifics of the relevant reporting requirements are discussed below.
[2.5]

A. New York State Reporting Requirements for
Hazardous Substances (Non-petroleum)

The list of hazardous substances subject to New York State reporting
requirements is extremely long. Notably, it excludes petroleum chemicals
but may include chemicals that are commonly associated with petroleum,
such as benzene, toluene or xylene, that have been released into the environment with a substance other than petroleum.
Each hazardous substance has its own reportable quantity, which is
measured in pounds and generally ranges from 1 pound up to 100 pounds
depending on the individual substance.4 The owner or operator of a storage tank or such owner or operator’s representative must promptly notify
the New York State Department of Environmental Conservation (DEC)
upon discovering the release of a reportable quantity for any given chemical.5 The release reporting obligation also applies to a suspected or probable release of hazardous substances unless an investigation shows that a
release has not occurred.6
Determining whether a reportable quantity of a particular substance has
been released can be a difficult and sometimes impossible task. If the owner
of an underground storage tank knows how much material was stored in
the tank on the day it ruptured and also knows the weight of the substance
stored in the tank, it could determine whether a reportable quantity was
released. However, if contamination is found in the soil or groundwater
and the source of the release is unknown, determining whether a reportable quantity has been triggered may be impossible. Such a determination
would require knowing the volume of the area affected by the hazardous
substance and the concentration of the substance present. Even where
4

N.Y. Comp. Codes, R. & Regs. tit. 6, § 597.2 (N.Y.C.R.R.).

5

N.Y. Environmental Conservation Law § 40-0111 (Envtl. Conserv. Law); 6 N.Y.C.R.R. § 595.3.

6

6 N.Y.C.R.R. § 595.3(b).
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such information is available, often the best that can be accomplished is
an estimate of the quantity of material released.
The owner or operator of a tank in excess of 1,100 gallons must “immediately notify” DEC.7 Although this requirement seemingly applies to the
release of hazardous substances from a storage tank, the DEC has interpreted the mandate as applicable to the release of hazardous substances
from any source. A failure to report can result in civil penalties of up to
$25,000 per violation and an additional $25,000 per day for every day the
violation continues.8 Needless to say, compliance with this reporting obligation should be seriously considered.
[2.6]

B. Federal Reporting Requirements for Hazardous
Substances

“[A]ny person in charge of” a facility, “as soon as he has knowledge of
any release” of a hazardous substance greater than the reportable quantity,
must notify the EPA.9 Failure to report can result in significant penalties.
Like the list set forth under the New York State laws, the list of hazardous
substances subject to federal reporting requirements is vast, with reportable quantities measured in pounds.10 If a soil or groundwater investigation reveals an apparently historic release, the facility owner or operator
may be unable to determine when the reportable quantity was released.
[2.7]

1. Emergency Planning and Community Right-to-Know
Act

The Emergency Planning and Community Right-to-Know Act (EPCRA)
requires state and local emergency response organizations to develop emergency release response plans. The act was passed in 1986 in response to
concern regarding the Bhopal, India industrial disaster in 1984, in which
a toxic gas leak killed or injured hundreds of thousands of people. This
law is not intended to cover historic spills; rather, it seeks to ensure that
plans are in place to facilitate immediate response to releases of excessive
quantities of hazardous substances.
7

Envtl. Conserv. Law § 17-1743.

8

Envtl. Conserv. Law § 71-4303.

9

CERCLA § 103, 42 U.S.C. § 9603.

10

40 C.F.R § 302.4.
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2. Resource Conservation and Recovery Act

The Resource Conservation and Recovery Act (RCRA)11 establishes a
cradle-to-grave system for controlling the storage, transportation, treatment
and disposal of hazardous waste. Generators, transporters and treatment
and disposal facilities must notify EPA about any release of hazardous waste
(a more narrow but nevertheless significant collection of chemicals) that
could threaten human health or the environment outside of a facility.
[2.9]

C. Notice Requirement by Landlords for Indoor Air
Contamination

Owners of properties where indoor air test results exceed the New York
State Department of Health (DOH) indoor air guidelines or the Occupational Safety and Health Administration (OSHA) indoor air standards must
provide tenants at the affected properties with a fact sheet prepared by the
DOH12 and timely notice of any meetings to be held to discuss such
results.13 Where an indoor air contamination mitigation device is in place
or where a property is subject to ongoing monitoring as part of a remedial
program, landlords must provide the relevant fact sheet(s) to prospective
tenants and must include a notice of the test results in the rental or lease
agreement.14 The notice must be in bold type and state: “The property has
been tested for contamination of indoor air. Tests results and additional
information are available upon request.” In both situations, owners must
provide any other test results that tenants or prospective tenants request.
The foregoing requirements apply only to test results issued after the
law’s enactment on December 3, 2008. Landlords should be concerned
about tenant allegations regarding failure to notify, as violations can result
in penalties under the Environmental Conservation Law.
[2.10]

D. Reporting Requirements for Petroleum

Under state statute, “any person responsible for causing a discharge” of
petroleum must notify the DEC within two hours of the release.15 Under
11

42 U.S.C. §§ 6901–7000.

12

The DOH guidelines and fact sheets cover only a few chemicals, whereas the OSHA indoor air
standards address numerous chemicals. However, OSHA has substantially higher values compared to the DOH.

13

Envtl. Conserv. Law § 27-2405(2).

14

Envtl. Conserv. Law § 27-2405(3).

15

N.Y. Navigation Law § 175 (emphasis added).
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the regulations, “any person with knowledge of a spill, leak or discharge
of petroleum” must report the release within two hours of the discovery.16
The reporting obligation under the regulations applies only if the facility
has an aboveground or underground storage tank with a combined capacity
of more than 1,100 gallons. Most individuals who apply the regulatory language refer only to the “any person with knowledge” language in § 613.8
but fail to consider § 613.1(b), which states that § 613 “applies to all aboveground and underground petroleum storage facilities with combined storage capacity of over 1,100 gallons.” Under a separate statutory provision,
the owner or operator of a tank with a storage capacity that exceeds 1,100
gallons must “immediately notify” the DEC.17
Unlike the hazardous substances reporting obligation discussed previously, the petroleum reporting requirements under these provisions does not
depend on the amount of petroleum spilled.
Despite the regulatory language requiring “any person with knowledge”
to report a petroleum discharge or leak, some had argued that the reporting obligation applies only to the owners or operators of the storage tank
system. In an important administrative decision, the DEC commissioner
concluded that the provisions must be interpreted broadly to promote prompt
reporting of petroleum releases and thus determined that these reporting
obligations apply to any person with knowledge of the release.18 In the
case at issue, a consultant had observed dirt from a soil boring. Based on
the color and smell, the soil appeared to be potentially contaminated, presumably with petroleum. The commissioner determined that the aforementioned reporting obligations applied.
The language of the statutory and regulatory reporting requirements
might suggest that the reporting obligation applies to current or recent spills.
The Middleton, Kontokosta decision, however, seemingly affirms that the
discovery of historic petroleum contamination from a soil or groundwater
investigation likewise triggers a reporting obligation.
16

6 N.Y.C.R.R. § 613.8 (emphasis added).

17

Envtl. Conserv. Law § 17-1743.

18

In re Middleton, Kontokosta Assocs., N.Y. State Dep’t of Envtl. Conserv., ruling of the comm’r
on appeal (Dec. 31, 1998).
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E. Local Requirements

Local reporting obligations regarding the release of contaminants and
the discovery of contamination in a subsurface investigation are numerous.
Typically, these reporting obligations are imposed by a county health department and can be broad in their applicability.
In Suffolk County on Long Island, for example, the County Department
of Health Services requires the reporting of any discharge, spill, leak or recognizable loss of a toxic or hazardous material within two hours of when the
“owner or other person in possession or control of any storage facility” knew
of the unauthorized discharge.19 Toxic or hazardous material is defined as
a substance that may present an actual or potential hazard to human health
or to the drinking water supply if such substance is discharged to the land
or waters of the county.20 It specifically includes petroleum and all substances defined as hazardous substances under federal or state regulations—
a rather broad list. Notably, this reporting obligation is not triggered by a
particular volume or quantity of discharge.
19

Suffolk County Sanitary Code § 760-1217.

20

Suffolk County Sanitary Code § 760-1203(n).
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Although contamination concerns are principally associated with industrial and commercial uses, they can also arise in residential properties,
notably with regard to petroleum tanks and asbestos. Liability for contamination, the positive and negative tax consequences associated with subsurface cleanup and the various federal and state cleanup programs are all
based on statutory requirements, which apply to both commercial/industrial
facility and residential property uses. These issues are discussed in detail
below.
[3.0]

I. LIABILITY

Liability for contamination problems stems principally from CERCLA,1
which created a government fund to clean up hazardous sites and otherwise impose a liability scheme that has had an extraordinary impact throughout the United States.2 The Superfund National Priority List sets forth
more than 1,200 contaminated sites that merit federal attention.3 Remediating a federal Superfund site typically costs between $20 million and $30
million.4
Liability under CERCLA applies to all property where hazardous substances are present—not only federal Superfund sites.5 The statutory scheme
imposes significant liability for possible investigation and cleanup costs.6
This liability applies without regard to fault, and as a general rule, the parties are jointly and severally liable (i.e., each party is responsible for the
entire amount of the cleanup costs), unless the parties can show a reasonable basis for apportionment.7
The law applies to a broad list of hazardous substances but specifically
excludes petroleum as long as the petroleum is not contaminated with
other hazardous substances.8
1

42 U.S.C. §§ 9601–9675.

2

See Summary of the Comprehensive Environmental Response, Compensation, and Liability Act
(Superfund), www.epa.gov/lawsregs/laws/cercla.html (CERCLA Summary).

3

National Priority List, www.epa.gov/superfund/sites/npl/.

4

See NYS Dep’t of Envtl. Conservation, Inactive Hazardous Waste Disposal Program FAQ, How
Much Does It Cost to Remediate a Site, www.dec.ny.gov/chemical/8655.html.

5

CERCLA Summary, supra note 2.

6

See CERCLA § 107(a), 42 U.S.C. § 9607(a)(4)(A)–(D).

7

United States v. Burlington N. R.R. Co., 200 F.3d 679 (10th Cir. 1999).

8

CERCLA § 101(14), 42 U.S.C. § 9601(14).
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A. Who Is Liable

The following parties, generally referred to as potentially responsible
parties (PRPs), are liable under CERCLA for the investigation and cleanup
of contaminated sites:
• the current owner or operator
• the party that owned or operated the facility at the time of disposal of
the hazardous substances (i.e., the former owner or operator)
• the party that arranged for disposal or treatment or transportation
• any person who accepted hazardous substances for transport, disposal
or treatment9
The government can bring an action to induce one or more PRPs to
clean up the site,10 in which event these PRPs likely will be held liable for
the investigation and remedial costs incurred by a governmental body or a
private party at any site where hazardous substances are located.11 In the
past, recovery under § 107 was available only for causes of action brought
by the government and parties who were not responsible for the contamination.12 But in 2007, the U.S. Supreme Court decided that § 107 allows
PRPs to recover against other PRPs (discussed infra in § 3.2).13
Liability applies retroactively so that pre-1980 releases which may have
been legal at the time are covered within the liability scheme.14 The United
States can issue an administrative order directing a party to remove or
remediate the hazardous substance.15 If the responsible party fails to follow
the order, it can be subject to cost recovery by the EPA and also subject to
9

CERCLA § 107(a), 42 U.S.C. § 9607(a)(1)–(4).

10

CERCLA § 107(a)(4)(A), 42 U.S.C. § 9607(a)(4)(A).

11

See CERCLA Summary, supra note 2.

12

Atl. Res. Corp. v. United States, 459 F.3d 827 (8th Cir. 2006).

13

United States v. Atl. Res. Corp., 351 U.S. 128 (2007). The Court referred to CERCLA
§ 107(a)(4)(B), 42 U.S.C. § 9607(a)(4)(B), which states that anyone responsible for hazardous
waste contamination is liable for any cost incurred by any other person. The Court concluded
that “any other person” refers to PRPs who have cleaned the site, thus allowing them to bring
suit under § 107 against other PRPs. Id. at 136–41.

14

United States v. Manzo, 182 F. Supp. 2d 385 (D.N.J. 2000); Raytheon Co. v. McGraw-Edison
Co., 979 F. Supp. 858 (E.D. Wis. 1997).

15

CERCLA § 106(c), 42 U.S.C. § 9606(c).
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penalties and punitive damages.16 Although, as noted, responsible parties
are jointly and severally liable, a cost-recovery proceeding typically will
involve several PRPs, and a settlement or judgment will result in an allocation of responsibility among the parties.17
[3.2]

B. Contribution Actions

PRPs may sue other responsible parties for contribution under CERCLA
§ 113 or, as noted above and discussed in more depth below, under § 107,
which could result in a percentage allocation among the parties to the litigation.18
Before 2004, the law on contribution under CERCLA was well settled,
with many district court and appellate decisions clarifying the liability and
contribution schemes set forth in CERCLA §§ 107 and 113.19 There have
been numerous cost-recovery proceedings across the country and in New
York State,20 which typically start with informal negotiations but can result
in litigation.21 These cases have uniformly been brought in federal court
under CERCLA, with state common-law and contractual claims often being
part of the lawsuit.22
In 2004, however, the U.S. Supreme Court changed the CERCLA litigation landscape with its ruling in Cooper Indus. v. Aviall Services.23 There,
Aviall bought Cooper Industries’ airplane engine business, which included
large industrial facilities. A few years after Aviall purchased the business,
it discovered a tremendous amount of contamination.24 Aviall voluntarily
16

See generally CERCLA § 106, 42 U.S.C. § 9606.

17

CERCLA § 113(f)(1), 42 U.S.C. § 9613(f)(1); see also United States v. Conserv. Chem. Co., 628
F. Supp. 391 (W.D. Mo. 1985) (courts must allocate responsibility in a fair and equitable manner).

18

CERCLA § 113(f), 42 U.S.C. § 9613(f).

19

See Mark Yeboah, United States v. Atlantic Research: Of Settlement and Voluntarily Incurred
Costs, 32 Harvard Envt’l L. Rev. 279, 281–82 (2008).

20

See 3–4A Treatise on Environmental Law, ch. 4A, Disposal of Hazardous Waste, The “Superfund Law,” [O] Relationship of Funding Sources and Cleanup Activities (Matthew Bender &
Co. 2010).

21

See id. at [r] EPA Model Consent Decree.

22

See Stewman v. Mid-South Wood Prods., Inc., 993 F.2d 646 (8th Cir. 1993); see also Lenox, Inc.
v. Reuben Smith Rubbish Removal, 91 F. Supp. 2d 743 (D.N.J. 2000).

23

543 U.S. 157 (2004).

24

Id.
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cleaned up the site and sought contribution from Cooper under a CERCLA
§ 113 claim.25
The Supreme Court determined that a contribution claim under § 113
may be brought only under the factual settings set forth under § 113(f):
(1) during or following a civil action for cost recovery under CERCLA or
(2) after an administratively or judicially approved settlement—in other
words, a § 113 claim may be brought only after a § 107 claim has been
initiated.26 Thus, the Court denied Aviall’s § 113 claim and declined to
rule on whether Aviall could recover under § 107,27 remanding a decision
on this latter issue to the lower court.
Before Aviall, only the government, Indian tribes or other innocent parties could use § 107.28 The Aviall Court’s failure to rule on whether PRPs
could recover under § 107 led to a string of inconsistent decisions, as
some courts allowed PRPs to recover under § 107 and others barred it.
The Second Circuit, for example, just a few months after Aviall was decided,
ruled that a PRP may pursue a recovery action under § 107. 29 Shortly thereafter, the Aviall remand case was decided by the U.S. District Court for
the Northern District of Texas, which ruled that § 107 does not allow PRPs
to seek recovery from other PRPs.30
Despite the tremendous uncertainty engendered by cases post-Aviall,
CERCLA § 113 provides a viable alternative to filing a lawsuit for a PRP
seeking contribution from one or more other PRPs. However, an action
under § 113 is appropriate only when a PRP seeking contribution has been
sued under § 107, as § 113 allows a PRP who is being sued to seek out
other PRPs to contribute to the cost of cleaning up the site.31
The procedure for seeking contribution costs post-Aviall typically begins
when the government identifies a PRP and requires it to sign a consent
order to remove the hazardous substance or remediate the site.32 If the
25

Id.

26

Id.

27

Id.

28

United States v. Atl. Res. Corp., 551 U.S. 128 (2007).

29

Consol. Edison Co. v. UGI Utils., 423 F.3d 90 (2d Cir. 2005), cert. denied, 551 U.S. 1130 (2007).

30

Aviall Servs. v. Cooper Indus., No. 3:97-CV-1926-D, 2006 WL 2263305 (N.D. Tex. Aug. 8, 2006).

31

CERCLA § 113(f)(1), 42 U.S.C. § 9613(f)(1).

32

See generally CERCLA § 106, 42 U.S.C. § 9606; see Guidance on CERCLA § 106, www.epa.gov/
compliance/resources/policies/cleanup/superfund/cerc106-uao-rpt.pdf.
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PRP wishes to comply with the government but reserve its right to seek
out other PRPs for contributory purposes, the PRP should enter into a
fully negotiated settlement with the government and disclose that it desires
to seek out other PRPs.33 At this point, the government and the PRP willingly enter into a consent decree, which requires the government to lodge
a friendly complaint against the PRP34 (it is friendly because the government and PRP already have a prenegotiated settlement in a consent decree
before the complaint was lodged35). Then, the government and PRP appear
before a judge and obtain the judge’s signature to execute the consent
order.36 Once the consent order is so ordered, a PRP can, on the basis of
this judicially approved settlement, bring suit against other PRPs under
§ 113 without problems.37
Besides a consent decree, PRPs may also recover cleanup costs via a
proceeding under § 107. As the U.S. Supreme Court in United States v.
Atlantic Research Corp.38 held, “[T]he plain terms of § 107 . . . authorize
a PRP to recover costs from other PRPs.”39
In that case, Atlantic Research Corporation worked with rocket motors
for the U.S. government, on government property.40 During this process,
the soil and groundwater at the site became contaminated.41 Atlantic
Research voluntarily remediated the site and proceeded to sue the govern33

See James T. O’Reilly & Caroline Broun, RCRA and Superfund: A Practice Guide, § 13:10, Settlement and Consent Decrees in CERCLA Actions (3d ed. 2010) (O’Reilly & Broun).

34

Id. (“If the EPA chooses to settle with PRPs through the mechanism of a consent decree, it must
also file a corresponding complaint against those parties in the court before or at the same time
that consent decree is lodged.”); Tod I. Zuckerman et al., Envtl. Liability Allocation Law and
Practice § 10:11, Litigation of Environmental Allocation Issues, Post-Aviall–Pre–Atlantic Research
Practice Tips—A Literature Survey (2010) (Zuckerman et al.).

35

O’Reilly & Broun, supra note 33.

36

Id. (“Judicial approval of a settlement agreement places the power and prestige of the court
behind the compromise struck by the parties.”)

37

Zuckerman et al., supra note 34 (waiting for the government to file a friendly action against the
PRP under § 107 “ensures contribution rights against other PRPs under § 113 . . . , rather than
engage in voluntary cleanup and be left with a limited or no right to recover . . . costs); see Daniel
Riesel, Environmental Enforcement: Civil and Criminal, ch. 13, Enforcement and Initiatives
under the Comprehensive Environmental Response, Compensation and Liability Act (1997) (“The
signer of a consent decree has . . . claims for contribution against other PRPs.”).

38

551 U.S. 128 (2007).

39

Id. at 139.

40

Id.

41

Id.
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ment under CERCLA §§ 107 and 113 to recover costs.42 The Court stated
that barring Atlantic Research from recovering under § 107 would be inconsistent with CERCLA’s purpose and therefore lead to an inequitable result.43
Furthermore, the Court explained how §§ 107 and 113 serve distinct yet
complementary purposes, with § 107 applying to cost recovery and § 113
covering contribution.44 One commentator explained this distinction and
the Court’s decision as follows:
[Section] 113 authorizes suit for contribution during or following the establishment of common liability where a
§ 107 suit has been initiated and the § 113 claim is contingent upon an inequitable distribution of liability among
liable parties. [Section] 107, on the other hand, permits
recovery for cleanup costs “without any establishment of
liability to a third party” where the party seeking recovery
has incurred cleanup costs. . . . Based on these differences,
the Court held that § 107 is only available to plaintiffs seeking recovery for directly incurred cleanup costs, whereas
“§ 113 . . . authorizes a contribution action to PRPs with
common liability stemming from an action instituted under
. . . § 107. As a result, “a PRP who pays money to satisfy
a settlement agreement or a court judgment may pursue
§ 113 contribution” but cannot recover under § 107 because
he reimbursed response costs paid by others and did not
incur costs directly.45
Because contribution claims can take more than five years to resolve,
and in light of the ever-changing litigation landscape under CERCLA, a
party that seeks cost recovery for remediation would do well to bring
claims against other PRPs under both §§ 107 and 113.
[3.3]

C. Personal Liability

The corporate form may not adequately protect individuals from personal liability for investigation and cleanup costs at contaminated sites.
This issue was addressed in New York v. Shore Realty Corp.46 Under
42

Id.

43

See id.

44

Id.

45

Mark Yeboah, United States v. Atlantic Research: Of Settlement and Voluntarily Incurred Costs,
32 Harvard Envt’l L. Rev. 279, 286 (2008).

46

759 F.2d 1032 (2d Cir. 1985).
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CERCLA § 107, the current owner or operator, in addition to the owner or
operator at the time of disposal, are responsible parties.47 The Shore Realty
court essentially extended this liability scheme to individuals as “operators.”48 As a result, an individual who is involved in the management,
directly or indirectly, of hazardous substances that have resulted in contamination is a PRP.
Generally, parties who are not involved as an operator or a manager
would not be expected to be liable.49 For example, a passive shareholder
would, in a typical case, not be considered liable under CERCLA.50 However, a stockholder or corporate officer who exercises sufficient control
over corporate operations could be regarded as an operator under § 107.51
Similarly, a parent corporation, in addition to its officers or directors, may
have liability if it made policy decisions or supervised activities at the
subject site.52
[3.4]

D. Defenses to CERCLA Liability

Defenses to CERCLA liability can be difficult to demonstrate and are,
in many cases, theoretical. The defenses are
• an act of God.53
• an act of war.54
• de micromis exemption. A generator or transporter that contributed less
than 110 gallons of liquid material or less than 200 pounds of solid
material may not be liable.55
47

Id.

48

Id.

49

Id.

50

Id.

51

Id.

52

See United States v. Bestfoods, 524 U.S. 51 (1998).

53

CERCLA § 107(b)(1), 42 U.S.C. § 9607(b)(1).

54

CERCLA § 107(b)(2), 42 U.S.C. § 9607(b)(2).

55

CERCLA § 107(o), 42 U.S.C. § 9607(o).
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• municipal solid waste exemption. A PRP must be either a small business, employ less than 100 persons or be a charitable organization in
order for this defense to have potential applicability.56
• contiguous property defense. A landowner may not be liable if its land
was contaminated by another property that is “contiguous to or otherwise similarly situated with respect to” the property, and the party seeking to exercise the defense did not contribute to the problem, is not
affiliated with the owner of the contaminated parcel and takes “reasonable steps” to respond to the release.57
• third-party defense. Application of this defense requires the following:
(1) a third party who is not an agent or employee of the landowner must
have caused the damage; (2) the landowner must not have had a contractual relationship with the third party; (3) the landowner must have
exercised due care with respect to the hazardous substance concerned,
taking into consideration the characteristics of such hazardous substance,
in light of all relevant facts and circumstances; and (4) the landowner
must have taken precautions against foreseeable acts or omissions of
any third party and the consequences that could foreseeably result from
such acts or omissions.58
The third-party defense is difficult to apply, given the narrow criteria.59
This defense usually turns on the second prong—the absence of a contractual relationship60—because the CERCLA definition of contractual relationship incorporates all parties in the chain of title.61 Thus, even if a
property owner acquires the property after contamination by a third party
56

CERCLA § 107(p), 42 U.S.C. § 9607(p).

57

CERCLA § 107(q)(1)(c), 42 U.S.C. § 9607(q)(1)(c).

58

CERCLA § 107(b)(3), 42 U.S.C § 9607(b)(3).

59

See Reichhold Chems., Inc. v. Textron, Inc., 888 F. Supp. 1116 (N.D. Fla. 1995); Westwood
Pharms., Inc. v. Nat’l Fuel Gas Distrib. Corp., 767 F. Supp. 456 (W.D.N.Y. 1991), aff’d, 964
F.2d 85 (2d Cir. 1992); Treatise on Environmental Law, Chapter 4A, Disposal of Hazardous
Waste, The "Superfund Law," [k] Third Party Liability (Matthew Bender & Co. 2010); see also
United States v. Shell Oil Co., 841 F. Supp. 962 (C.D. Cal. 1993).

60

See Jeff Civins et al., The Third Party and Transaction Related Defenses of CERCLA: An Overview, 7 Envt’l Litig. & Toxic Torts Comm. Newsletter 1, 2 (2005) (Civins).

61

See CERCLA § 101(35)(A), 42 U.S.C. § 9601(35)(A):
The term “contractual relationship,” for the purpose of section 9607(b)(3) of this
title, includes, but is not limited to, land contracts, deeds, easements, leases, or other
instruments transferring title or possession, unless the real property on which the
facility concerned is located was acquired by the defendant after the disposal or
placement of the hazardous substance on, in, or at the facility.
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with whom the subsequent owner was not involved,62 the property owner
is liable. If, for example, A leases the property to B, B contaminates the
property and A then sells the property to C, C will usually be held liable
under CERCLA because C is in the chain of title and is therefore in a contractual relationship with B.63
However, in a fact pattern similar to the example above, the Second
Circuit interpreted contractual relationship differently. In State v. Lashins
Arcade Co.,64 Lashins acquired property that had been contaminated 15
years prior by a lessee. Although the court acknowledged that Lashins had
a contractual relationship with the prior lessee, it held that in order for
Lashins to be barred from asserting the third-party defense, the contract
between Lashins and the third party either must have related to the hazardous substances or must have allowed Lashins to exert some element of
control over the third party’s activities.65 Finding that neither circumstance existed under this second prong, the court then turned to the third
prong of the defense and found that Lashins had, in fact, exercised due
care and, consequently, could assert the third-party defense.
Other than the Second Circuit, courts have made the third-party defense
difficult to use by broadly construing contractual relationship.66 As a result,
Congress attempted to relieve innocent landowners of CERCLA liability
by creating the innocent landowner’s defense.67 Application of this defense
requires that a subsequent landowner who acquired contaminated property neither knew nor had reason to know of its contamination after conducting an “all appropriate inquiry . . . into the previous ownership and
uses of the facility in accordance with . . . good commercial or customary
. . . practices.”68 The sufficiency of such inquiry is determined on a caseby-case basis.69 This defense may not actually relieve innocent landowners
of liability insofar as it merely clarifies what a contractual relationship is.70
62

New York v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985).

63

See generally Civins, supra note 60, at 1.

64

91 F.3d 353 (2d Cir. 1996).

65

See id. at 360.

66

John Nagle, CERCLA’s Mistakes, 38 William & Mary L. Rev. 1405, 1448–49 (1997).

67

Pub. L. No. 99-499, 100 Stat. 1613 (1986), codified at 42 U.S.C. § 9601(35) (this section contains the 1986 amendment, which establishes the innocent landowner’s defense).

68

Id.

69

See id.

70

See H.R. Conf. Rep. No. 962, 99th Cong., 2d Sess. (1986), at 188.
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E. Summary

Table 1 outlines the basic CERCLA liability scheme.
Table 1
CERCLA LIABILITY SCHEME
Who Is Liable
• the current owner or operator
• the party that owned or operated the facility at the time of disposal of the
hazardous substances
• the party that arranged for disposal, treatment or transportation
• any person who accepted hazardous substances for transport, disposal or
treatment
Contribution Action
• A liable party may seek contribution from other liable parties, possibly
resulting in a percentage allocation of responsibility among the parties.
• Contribution litigation can be protracted and expensive.
Personal Liability
• The corporate form may not provide a shield.
• Individuals who are involved in management or who exercise sufficient
control over the hazardous substance have been considered operators
under CERCLA § 107.
Defenses
• Proceed carefully in seeking to exercise a CERCLA defense.

[3.6]

II. TAX ADVANTAGES AND BURDENS
ASSOCIATED WITH SUBSURFACE
CLEANUP

The cleanup of soil and groundwater contamination can result in significant tax benefits under the federal tax code and New York’s Brownfield
Cleanup Program. In contrast, the state imposes taxes on the generation of
hazardous waste. These advantages and burdens are discussed below.
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A. Federal Tax Incentive

Environmental cleanup costs may be deducted as an expense in the
year they are incurred to reduce a taxpayer’s taxable income.71 Without
the incentive, the costs would be capitalized and added to the property’s
basis, which could not be recovered until the land is sold.
Before 2006, only expenses incurred in connection with the cleanup of
hazardous substances72 qualified, which included most contaminants but
specifically excluded petroleum. Since 2006, petroleum has been included.
A letter is required from the relevant state agency (in New York, the DEC)
that the remediation expenses qualify under I.R.C. § 198—essentially stating that the expenses helped cover the costs of cleaning up a discharge of
contaminants into the environment. Expenses for remediation at any site
on the EPA’s Superfund National Priorities List (NPL) do not qualify for
the § 198 deduction. Finally, asbestos remediation costs typically do not
qualify, unless it can be demonstrated that the material would be released
to the outdoor environment.
This law has been scheduled to expire several times but has repeatedly
been extended.
[3.8]

B. New York State Brownfield Tax Credits

A party that proceeds with a soil or groundwater cleanup typically will
be subject to a well-established regulatory program within the DEC, EPA
or potentially a county agency, including the New York State spills and
inactive hazardous waste site programs, none of which offer tax incentives. Parties who enter the state’s Brownfield Cleanup Program,73 however, obtain three significant tax credits:
1. The first tax credit is based on investigation and cleanup costs. The
percentage of such costs that may be taken as a tax credit range from a
high of 50 percent, where the cleanup meets the unrestricted use standards,
to 22 percent if the cleanup meets the industrial use cleanup standards.
71

I.R.C. § 198.

72

Defined under CERCLA § 101(14), 42 U.S.C. § 9601(14).

73

The Brownfield Cleanup Program was enacted in 2003 under Envtl. Conserv. Law art. 24, tit.
13. Applicants should be aware that the program has a number of components, including public
notice requirements, that may not be present in other regulatory programs.
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2. The second tax credit is based on building development costs, known
as the tangible property tax credit, which is capped at $35 million or three
times the investigation and cleanup costs, whichever is less, for commercial properties. For properties with an industrial use, the cap is $45 million, or six times the site preparation costs. The tangible property credit
calculation is based on 10 to 22 percent of the costs for building and structural components and onsite groundwater remediation.
3. The third tax credit is based on the real property tax and has a value
of 25 to 100 percent of the real estate taxes. The tax credit is not a reduction in real property taxes but rather a tax credit against New York State
income taxes. The real estate credit can be taken every year for ten years
after the DEC has issued a certificate of completion.
These tax credits result in a dollar-for-dollar reduction in New York State
income taxes and are refundable. As a result, once the credit is used to
reduce New York State income taxes to the maximum degree, the state
will pay the balance of the available credit as a refund.
[3.9]

C. New York Taxes

In New York State, the generation of hazardous waste is taxed. Environmental cleanups may result in the generation of hazardous waste, which is
taxed at a rate of $2 to $27 per ton, depending on the form of waste disposal.74 However, the tax does not apply to a cleanup performed under a
consent order or agreement with the DEC. Cleanups performed voluntarily
or under the oversight of a county agency or the EPA may be subject to
the tax.
The generation of hazardous waste resulting from a cleanup may also
be subject to a second tax known as the hazardous waste program fee.75
Generators must pay between $1,000 and $40,000, depending on the amount
of waste generated, in addition to a surcharge ranging from $4,000 to
$85,000. The fee is not payable if the cleanup is performed in accordance
with an order of the DEC, EPA or a court. However, cleanups performed
voluntarily or under the oversight of a county agency may be subject to
the fee.
74

Envtl. Conserv. Law § 27-0923.

75

Envtl. Conserv. Law §§ 72-0402, 72-0403.
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Environmental and tax professionals should be consulted in order to
properly evaluate and maximize the tax benefits and minimize the tax burdens associated with environmental cleanups.
[3.10]

III. CLEANUP PROGRAMS

The DEC administers three well-established programs associated with
the cleanup of subsurface contamination: (1) Brownfield Cleanup Program,
(2) Inactive Hazardous Waste Disposal Site Program and (3) petroleum
spills. The DEC also administers RCRA in New York State, which sets
forth detailed requirements for hazardous waste generators, transporters and
disposal facilities. RCRA also has a remedial component where facilities
that have previously generated or disposed of hazardous waste are subject
to the investigation and remediation of contamination present on the surface or in the subsurface, generally referred to as closure or corrective
action. Although a RCRA closure or corrective action is relatively uncommon compared to the three programs identified above, it will involve the
same basic steps: investigation of the contamination, followed by the necessary remediation.
In addition to the programs administered by the DEC, the EPA administers the federal Superfund program (CERCLA) and oversees the investigation and cleanup at federal Superfund sites. There are more than 1,000
such sites in the country and several in New York State. The EPA also
administers, typically with a local agency, the underground injection well
(leaching pool) program.
Local governments, typically through the county health department, have
their own separate programs that address subsurface contamination. These
programs may focus on the remediation of subsurface leaching structures,
which must be carried out under county requirements to the county’s satisfaction. The counties may work with the EPA under the authority of the
federal Safe Drinking Water Act.76
Finally, there are significant underground storage tank (UST) requirements at the federal, state and county levels that pertain to the design and
operation of active tanks, the closure of inactive tanks and the remediation
of spills.
Table 2 on the next page summarizes the various agency programs aimed
at remediating subsurface contamination.
76

42 U.S.C. §§ 300f–300j-26.
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Table 2
AGENCY PROGRAMS FOR REMEDIATING SUBSURFACE CONTAMINATION
New York State Department of Environmental Conservation
• Brownfield Cleanup Program
• Inactive Hazardous Waste Sites/State Superfund Program
• Spills (Petroleum) and Underground Storage Tanks
• Resource Conservation and Recovery Act (closure and corrective action)
U.S. Environmental Protection Agency
• National Priority List Sites/Federal Superfund Program
• Leaching Pool/Underground Injection Control Wells
County Department of Health—Typical Program
• Leaching Pools/Underground Storage Tanks
• Subdivision Approval (by some counties or possibly a local government)

[3.11]

A. New York State’s Brownfield Cleanup Program

New York’s Brownfield Cleanup Program is designed to foster and regulate the redevelopment of contaminated properties.77 The law also refinances and revamps the state’s existing Superfund law. The Brownfield law
was amended in 2008, principally modifying the tax incentives.
The primary focus of the law is on brownfields—contaminated industrial and commercial parcels of land, common in urban and suburban areas,
that are underused primarily because of the significant environmental liabilities associated with these parcels. The brownfield program replaced
the voluntary cleanup program, except at sites that had previously entered
the latter program.
[3.12]

1. History and Program Overview

The Brownfield Cleanup Program targets sites contaminated with hazardous waste or petroleum. The statutory program is in large part modeled
after the DEC’s preexisting voluntary cleanup program, which the DEC
had created in the mid-1990s to promote the redevelopment of contaminated parcels. The DEC’s effort was not based on a specific statutory program and was not set forth in DEC regulations. Rather, it was an informal
77
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but nevertheless significant process implemented under the DEC’s general
authority.
Under the voluntary cleanup program, the DEC hoped to (1) eliminate
or reduce open-ended cleanup costs, (2) allow the reuse of contaminated
sites with appropriate protection for public health and community needs,
and (3) provide limited liability relief to parties performing cleanups and
notice to potential purchasers and lenders. Under the program, the DEC
and the volunteer/developer executed an enforceable agreement, with the
volunteer agreeing to perform an investigation and remediation of the
premises. The DEC considered the future use of the property in evaluating
cleanup levels. Where, for example, future industrial uses were contemplated, the volunteer would be required to clean up the site consistent with
such use. The agreement included a qualified release executed by the DEC
after the site was remediated. The DEC’s voluntary cleanup program successfully addressed hundreds of contaminated sites located throughout the
state.
[3.13] 2. Principal Elements of the Brownfield Cleanup

Program78
Upon submission of an application for New York’s Brownfield Cleanup
Program, a brownfield site will not be listed as an inactive hazardous waste
disposal site or in any spill report as long as the applicant acts in good
faith to comply with the program’s requirements.
[3.14]

a. Eligibility

Sites that are not eligible for the program include Class 1 or 2 sites
listed in the state registry of inactive hazardous waste disposal sites, sites
that are on the federal National Priorities List and sites that are subject to
enforcement actions. The DEC has discretion over whether to allow a party
into the brownfield program. This is often a critical decision for an applicant because of the potential to avoid offsite responsibility for cleanup
and the opportunity to obtain potentially significant tax benefits. Several
cases have challenged the DEC’s eligibility determination. In some cases,
78

See Envtl. Conserv. Law §§ 27-1401–27-1431. Detailed regulations are set forth at 6 N.Y.C.R.R.
§ 375-3.3, which the DEC has supplemented with guidance documents.
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the DEC’s decision has been upheld; in others, the court overturned the
DEC’s determination to deny a party access to the brownfield program.79
[3.15]

b. Volunteer Responsibilities and Benefits

A volunteer is any person, including a current owner, who is not responsible for the contamination and was not the owner of the site when the disposal took place. The volunteer must exercise appropriate care with respect
to the contaminants found at the facility by stopping any continuing release,
preventing any threatened future release and limiting previously released
contaminants.
A volunteer receives significant benefits. The volunteer must investigate
and clean up the site, but with respect to offsite contamination, need only
perform a qualitative exposure assessment, which could involve collection
of offsite data.
[3.16]

c. Participant Responsibility

A participant is a party who was the owner of the site at the time of disposal or a person otherwise responsible for the release. A participant is
responsible for both onsite and offsite contamination.
[3.17]

d. Cleanup Agreement

The brownfield cleanup agreement must be executed by the DEC and
the applicant and must include a provision requiring the applicant to (1) reimburse the state for any costs incurred in relation to investigation and
cleanup of the property, and (2) commit to investigate and, if necessary,
remediate the site. The agreement must also contain provisions for citizen
participation, which are discussed below.
79

48

See Destiny USA Dev. v. N.Y. State Dep’t of Envt’l Conserv., 63 A.D.3d 1568, 879 N.Y.S.2d 865,
modifying 19 Misc. 3d 1144(A), 2008 N.Y. Slip Op. 51161(U) (Sup. Ct., Onondaga Co. 2008);
Lighthouse Pointe Prop. Assocs. v. N.Y. State Dep’t of Envt’l Conserv., 2010 WL 546058, 2010
N.Y. Slip Op. 01377 (Feb. 18, 2010); HLP Props. v. N.Y. State Dep’t of Envt’l Conserv., 21
Misc. 3d 658, 864 N.Y.S.2d 285 (Sup. Ct., N.Y. Co. 2008); E. River v. N.Y. State Dep’t of Envt’l
Conserv., 22 Misc. 3d 404, 866 N.Y.S.2d 537 (Sup. Ct., N.Y. Co. 2008); White House Pointe
Prop. Assocs. v. N.Y. State Dep’t of Envt’l Conserv., Index No. 2007/9731 (Sup. Ct., Monroe Co.
Dec. 2007); 377 Greenwich LLC v. N.Y. State Dep’t of Envt’l Conserv., 14 Misc. 3d 417, 827
N.Y.S.2d 608 (Sup. Ct., N.Y. Co. 2006); Jopal Enters. v. Comm’r, N.Y. State Dep’t of Envt’l
Conserv., Index No. 00803-06 (Sup. Ct., Suffolk Co., July 31, 2006).
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e. Engineering and Institutional Controls

The law has a number of provisions pertaining to implementation, monitoring and enforcement of engineering and institutional controls (ECs and
ICs), which are a major component of the program. ECs are defined as
any physical barrier or method to actively or passively contain, stabilize
or monitor contaminants and could include pavement, subsurface barriers,
building ventilation systems, access controls, alternative water supplies and
filtration devices.
ICs are described as any nonphysical means of enforcing a restriction
on the use of real property that limits human or environmental exposure,
restricts the use of groundwater and provides public notice to potential
owners, operators or members of the public.
A professional must certify annually that the controls remain in place.
The law also creates environmental easements designed to ensure the continued success and viability of engineering and institutional controls.
[3.19]

f. DEC to Address Offsite Contamination

Where (1) a site poses a significant threat, (2) contamination is migrating offsite and (3) a volunteer, as compared to a participant, is the applicant, the DEC must address the offsite contamination that has migrated
from the site. The law requires the state to commence an enforcement
action within six months against parties, other than the volunteer, that would
be responsible for the offsite contamination.
[3.20]

g. Public Participation

A comment period is required once an application is complete and at
other stages of the process involving investigation and remediation of the
premises. Public notice must be provided in a newspaper and to municipal
officials and affected individuals. Under certain circumstances, a public
hearing may be required.
[3.21]

h. Certificate of Completion

After completion of a successful remediation project, the DEC must
issue a certificate of completion. Upon receipt of the certificate, the applicant would not be liable to the state for any claim based on or arising from
the contamination on or emanating from the site. The release extends to
the applicant’s successors and assigns.
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[3.22]

i. Responses

A certificate of completion is subject to a number of reopeners involving environmental contamination that may affect public health or the environment, noncompliance, fraud and other conditions. A reopener can also
be based on failure of the developer to make substantial progress toward
completion of the development within three years.
[3.23]

j. Tax Benefits

The tax advantages can be substantial and should be reviewed with an
appropriate professional.80
[3.24]

3. Soil Cleanup Requirements

The DEC has established soil cleanup objectives under the Brownfield
Cleanup Program.81 Under Track 1, the remedial program must achieve a
cleanup level that complies with the unrestricted soil cleanup standards
set forth at 6 N.Y.C.R.R. § 375-6.8. If that objective is achieved, then,
under the regulations, the site would qualify for any use, including as a
farm or single-family residence.
Under Track 2, the remedial program may include restrictions on the
use of the site and reliance on long-term engineering and institutional controls. The allowed chemical levels in the soil increase with land use that
changes from residential to industrial. These regulations include tables
(i.e., “look-up” tables) of contaminant-specific soil cleanup objectives,
also set forth at 6 N.Y.C.R.R. § 375-6.8, based on a site’s future use as residential (single-family residential, but not raising of livestock), restricted
residential (apartments, condos, co-ops), commercial or industrial property. Cleanup objectives based on protection of ecological resources and
groundwater are also provided. An example is provided in Table 3.
Table 3
SOIL CLEANUP OBJECTIVES FOR LEAD (SELECTED AS AN EXAMPLE)
under 6 N.Y.C.R.R. § 375-6.8
(parts per million)
protection of protection
restricted
ecological
of
unrestricted residential residential commercial industrial resources groundwater
63
400
400
1,000
3,900
63
450
80

The tax benefits are summarized above in § 3.8.

81

6 N.Y.C.R.R. pt. 375-6.
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Under Track 3, the remedial program must achieve contaminant-specific
remedial action soil cleanup objectives that are based on the criteria used
to develop the look-up tables under Track 2 in conjunction with sitespecific scientific information. This approach ideally will encourage the
development of what will presumably be less restrictive site-specific cleanup
standards.
Under Track 4, the remedial program must achieve a cleanup level that,
in concert with institutional or engineering controls, will protect the site’s
intended use. The look-up tables would not be used. Rather, a site-specific
evaluation would apply. Historically, the DEC has used an approach that
is the same or similar to this track.
A party will want to try to achieve Track 1 if possible.
[3.25]

4. Groundwater Protection and Remediation Program

The DEC is required to develop a strategy to address the long-term
remediation of groundwater contamination, including strategies to protect
groundwater from future degradation from contaminated sites.82 Once the
strategy is adopted, it must govern all programs within the DEC that are
responsible for groundwater protection and remediation.
Although the statute gives the DEC significant discretion in establishing a groundwater remediation strategy, it sets forth specific guidance and
conditions:
• The law recognizes that because of the complexity of groundwater contamination problems, the restoration of groundwater to its classified use
may not currently be feasible at some sites.83
• As noted, the DEC must assume responsibility for offsite groundwater
contamination at sites under the Brownfield Cleanup Program where
the volunteer is not responsible for offsite conditions.84
[3.26]

5. Land Use Restrictions

As noted, the soil cleanup objectives for a site will vary depending on
the contemplated future use of the site, whether unrestricted, residential,
82

Envtl. Conserv. Law §§ 15-3101–15-3111.

83

Envtl. Conserv. Law § 15-3103(3).

84

See supra § 3.19.
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restricted residential, commercial or industrial. The cleanup standards are
highest for land that will have unrestricted use.85 The property would have
to meet the unrestricted use soil cleanup objectives at 6 N.Y.C.R.R.
§ 375-6.8 and other requirements.
For properties that will have a residential use,86 the corresponding soil
cleanup objective at § 375-6.8(b) would apply. This use criteria is intended
to apply to land that will be used for single-family residences. Restricted
residential use, which is intended to apply to apartments, cooperative apartments and condominiums, imposes additional restrictions, including a
prohibition on vegetable gardens, single-family housing and active recreational uses.87
The commercial use restriction applies to sites used for buying, selling
and trading merchandise and also passive recreational uses where the
potential for contact with the soil is limited.88 Finally, the industrial use
category applies to land that will be used for manufacturing and related
processes.89 The corresponding soil cleanup objectives at § 375-6.8(b)
would apply.
Whatever the proposed use of the site, it must conform to applicable
zoning laws. A proposed use that would require a zoning change may be
prohibited under the regulations.90
If the cleanup is performed under Track 2, 3 or 4, an institutional control in the form of an environmental easement will be required. The easement is executed by a property owner and filed with the local land records.
It mandates that the property owner restrict the use of the site to the designated use, as described above. The easement may impose additional limitations, such as maintaining a soil cap or limiting groundwater use, among
other limitations.
The environmental easement also is the DEC’s legal authority and regulatory mechanism for implementing the site management plan. The site
management plan typically is a voluminous document submitted to the
85

See 6 N.Y.C.R.R. § 375-1.8(g)(1)(i).

86

6 N.Y.C.R.R. § 375-1-8(g)(2).

87

6 N.Y.C.R.R. § 375-1.8(g)(2)(ii).

88

6 N.Y.C.R.R. § 375-1.8(g)(2)(iii).

89

6 N.Y.C.R.R. § 375-1.8(g)(2)(iv).

90

6 N.Y.C.R.R. § 375-1.8(g)(5).
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DEC and implemented at the beginning of the remedial process, which
describes how the remediation system will operate at the site. At a groundwater remediation site, for example, once the remedial soil vapor extraction/
air sparge system (SVE/AS)91 is constructed and operating at the site, the
environmental easement would be executed and filed, which would incorporate the site management plan. At that point, the DEC will issue a certificate of completion.92
[3.27] B. New York State’s Inactive Hazardous Waste Site

Program
The Inactive Hazardous Waste Site Program was enacted as part of
Environmental Conservation Law article 27, title 13, otherwise known as
New York State’s superfund program.93 Sites with serious soil or groundwater contamination are subject to this program and listed in a registry of
sites. Only those sites that pose a significant threat—as defined in the
DEC’s regulations94 and as discussed in more detail below—are listed in
the registry. Consequently, a registry listing tends to stigmatize a site because
of the uncertainty of undefined contamination and the potential for substantial cleanup costs.
The process of investigating and remediating a state superfund site will
take years, with the costs of investigation and remediation typically exceeding $1 million.
[3.28] 1. Determination of Liability
The program is administered by the DEC, which will seek to identify
parties that have liability for cleanup—typically, current or former owners
or operators. The DEC will request that a responsible party execute a consent order and agree to perform the investigation and remediation under
the DEC’s oversight. If a private party does not execute a consent order
and proceed with the investigation and cleanup, the DEC may perform the
work. In that event, the state may sue the responsible parties in order to
recover its costs.
91

The SVE/AS is discussed infra at § 4.2.

92

See supra § 3.21.

93

This program does not apply to petroleum contamination, which is covered under the state spills
program discussed infra at § 3.41.

94

6 N.Y.C.R.R. § 375-2.7(a).
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Additionally, if the DEC proceeds with the work, the private party loses
control. Although the DEC will ultimately determine the investigation and
cleanup requirements, a party that is proceeding under a consent order at
least will be in a position to recommend the investigation or cleanup
approach (there are usually several options) and negotiate with the DEC.
As a general rule, then, a party who has liability at a site should strongly
consider executing a consent order and working under the DEC’s oversight if it can afford the substantial costs associated with performing the
investigation and remediation.
[3.29]

2. Regulatory Requirements

The Inactive Hazardous Waste Site Program and Brownfield Cleanup
Program share many of the same regulatory requirements.95 Under the
brownfield program, however, the private party typically will have brought
the parcel to the DEC’s attention and will voluntarily work with the DEC
toward remediation, whereas under the Inactive Hazardous Waste Site Program, the DEC usually pursues the private party after having identified
the problem parcel through some other means.
[3.30] a. Site Definition
An inactive hazardous waste site is defined as “any area or structure used
for long term storage or final placement of hazardous waste.”96 As noted,
petroleum-contaminated sites, such as gas stations, are not subject to this
program.
[3.31]

b. Significant Threat

Inclusion of a site on the registry requires a determination by the DEC
that the contaminants at the site pose a “significant threat to public health
or the environment,”97 which essentially means that the contamination must
be serious. “The mere presence of contaminants at a site or in the environment is not a sufficient basis for a finding that contaminants disposed at a
site constitute a significant threat.”98 Although the DEC will make this
determination, a party may want to consult an environmental professional
95

The DEC has issued detailed regulations regarding the Inactive Hazardous Waste Site Program
at 6 N.Y.C.R.R. §§ 375-1, 375-2 and 375-6.

96

6 N.Y.C.R.R. § 375-1.2(y).

97

6 N.Y.C.R.R. § 375-2.7(a).

98

6 N.Y.C.R.R. § 375-2.7(a)(4).
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to evaluate whether the contaminant levels pose a potentially significant
threat.
[3.32]

c. Responsible Parties

The regulations explicitly define responsible parties,99 who essentially
are the same parties liable under CERCLA.100 Current or former owners
or operators are usually the focus.
[3.33]

d. Site Classification

Sites are classified from Class 1 to Class 5. The majority of sites are
Class 2, where contamination constitutes a significant threat to public health
or the environment. Class 1 sites, where the threat to public health or the
environment must present an imminent danger, are few. Class 3 and 4
sites typically are sites that do not pose a significant threat and are subject
to site management such as groundwater monitoring. A Class 5 site is one
that has been closed and requires no further action.101
[3.34]

e. Investigation and Remedial Alternatives

The DEC will require a detailed investigation of the property, which
typically will take more than a year and culminate in a remedial investigation report. After submission of that report, a feasibility study will be prepared, which evaluates various cleanup options ranging from a no-action
alternative, which is seldom selected, to a comprehensive cleanup. The
DEC will prepare a record of decision (ROD) that describes the selected
remedial alternative and projected cost.
[3.35]

f. Interim Remedial Measures

Investigation of the property may reveal contamination that can be remediated promptly before the entire investigation is completed and an ROD
issued. This type of cleanup is referred to as interim remedial measures
(IRM) and often involves the excavation of contaminated soil.
99

6 N.Y.C.R.R. § 375-2.2(i).

100 See supra at § 3.1.
101 6 N.Y.C.R.R. § 375-2.7(b)(3).
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[3.36]

g. Remedial Goals and Objectives and Soil Cleanup
Standards

Ideally, the selected remedial program will aim to restore the site to
predisposal conditions,102 but if that goal is not feasible, the regulations
present the same alternatives as those available under the Brownfield
Cleanup Program (i.e., soil cleanup objectives for future unrestricted use,
residential use, restricted residential use, commercial use and industrial
use).103 As the anticipated soil remediation progresses from unrestricted
to industrial use, the level of contaminants that can remain in the soil
increases. A description of the different uses is set forth in the regulations
at 6 N.Y.C.R.R. § 375-1(g), and the detailed soil cleanup objectives appear
at 6 N.Y.C.R.R. § 375-6.8 for the different use categories and for many
different types of contaminants. Importantly, the soil cleanup objectives
apply only to soil, and not groundwater or soil vapor, remediation.
[3.37]

h. Groundwater Cleanup

The DEC would expect groundwater contamination to be remediated
so that the groundwater either meets the groundwater standards or, following operation of a groundwater treatment system for a few years, contaminant levels have reached a steady state (i.e., asymptote). Further, if
the groundwater levels do not substantially exceed the standards and guidelines, rather than remediation, the DEC may mandate that the groundwater
be monitored to confirm that the levels remain low. Although the DEC is
required to promulgate a groundwater cleanup policy pursuant to the Environmental Conservation Law, it has not yet done so.
[3.38]

i. Environmental Easements

A site that is remediated to unrestricted use soil cleanup objectives that
has no groundwater exceedences may be released from further regulation
under the program, subject to agency discretion. If, however, the site
achieves the soil cleanup objectives for a restricted use, the site would be
subject to an environmental easement. Such an easement imposes a use
restriction on the property and may require groundwater monitoring, maintenance of a concrete or asphalt cap, prohibition on groundwater use and
other requirements.104
102 6 N.Y.C.R.R. § 375-2.8(a).
103 See supra § 3.24.
104 See also discussion supra at § 3.26.
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j. Certificate of Completion

The DEC will issue a certificate of completion shortly after a remedial
system, such as a subsurface venting system, is constructed or, if the remedy involves only soil excavation, after the excavation is complete. The
system would be operated under the authority of an environmental easement. For example, if a groundwater treatment system is installed that is
expected to operate for several years to remediate the groundwater contamination, the environmental easement would be filed and the certificate
of completion issued upon commencement and initial operation of the
treatment system. The system would continue to be operated and any postoperation groundwater monitoring performed under the environmental
easement and an associated site management plan.
[3.40]

k. Citizen Participation

The DEC regulations set forth substantial citizen participation requirements.105 For example, a public notice is required, which must be mailed
to a contact list that includes the names and addresses of the various parties that may have an interest in the site. A public hearing would also be
held just prior to issuance of the ROD.
[3.41] C. Oil Spill Cleanup Requirements
In New York, the investigation and remediation of oil spills is addressed
under N.Y. Navigation Law article 12. The spill group at the DEC generally deals with petroleum contamination under article 12 but will sometimes address subsurface concerns involving other hazardous substances
in response to a recent spill. Typically, hazardous substances are handled
under other DEC or agency programs.
[3.42]

1. Liability

Navigation Law article 12 provides that “[a]ny person who has discharged petroleum” will be strictly liable for the cleanup costs. The statute does not otherwise define who is liable, but the courts have broadly
interpreted the statutory language to apply to various parties, including
current owners and operators of facilities where petroleum contamination
in the soil and groundwater has been identified.106 Although the spill law
105 See 6 N.Y.C.R.R. § 375-1.10.
106 See Leone v. Leewood Serv. Station, Inc., 212 A.D.2d 669, 624 N.Y.S.2d 610 (2d Dep’t 1995);
see also State v. Tartan Oil Corp., 219 A.D.2d 111, 638 N.Y.S.2d 989 (3d Dep’t 1996); State v.
Arthur L. Moon, Inc., 228 A.D.2d 826, 643 N.Y.S.2d 760 (3d Dep’t 1996).

57

§ 3.43

REAL ESTATE: CONTAMINATED PROPERTY MITIGATION

does not explicitly state that a landowner is liable, the courts have determined that owners are liable under the spill law based on the landowner’s
control over the property.107
[3.43]

2. Reporting Requirements and Documentation

Once a petroleum contamination problem is identified in either soil or
groundwater, the affected private party must immediately consider the
applicability of the reporting obligations. The identification of a soil or
groundwater petroleum problem usually will trigger a requirement to
report the matter to the DEC spill hotline, which would result in the issuance of a spill number for the property.108
After a spill is reported, the private party can expect to be contacted by
the DEC and, if the problem is substantial, asked to execute a stipulation.
A stipulation is a brief document in which the private party essentially
agrees to investigate and remediate the problem to the DEC’s satisfaction.
Typically, a compliance schedule will be attached to the one-page stipulation, outlining time frames for the submission of documentation to the DEC.
If the private party does not proceed with an investigation and a cleanup,
the DEC may decide to undertake the work and possibly commence a
future lawsuit against a liable party for cost recovery. The state also may
file a lien against the property pursuant to Navigation Law § 181-a.
[3.44] 3. Cleanup Guidance
In 2010, the DEC issued a soil cleanup guidance, referred to as CP-51,
which essentially defines how the DEC’s soil cleanup standards that apply
to the brownfield and inactive hazardous waste site programs also apply to
petroleum spills.109
[3.45]

4. Costs and Impact

The investigation and cleanup of a petroleum spill can be costly and
time consuming. Where contamination has been identified at a gas station
site, the investigatory costs will typically be in the range of $25,000 to
$75,000. Average cleanup costs at a gas station site are approximately
$250,000, with a range perhaps starting at $25,000 and potentially exceeding $1 million. The time frame for the investigation and cleanup is usually
107 State v. Green, 96 N.Y.2d 403, 729 N.Y.S.2d 420 (2001).
108 The details of the reporting obligation are discussed supra in § 2.10.
109 See 6 N.Y.C.R.R. § 375-6.8.
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measured in years if there is groundwater contamination but is potentially
less than one year if only soil is affected.
Because of the potentially substantial costs, a petroleum contamination
problem can significantly stigmatize a property. Furthermore, the contamination issues can have a negative impact on a transaction involving the
sale or mortgage of the property. The parties involved in the transaction
will want to define the extent of contamination and develop a cleanup
work plan, if not complete the cleanup, to avoid transactional delays and
problems.
Although the terms of the spill law are very different from the federal
requirements under CERCLA, the liability scheme that New York courts
have developed under the spill law is similar. Consequently, present and
former owners and operators need to understand their rights and responsibilities with regard to remediating petroleum-contaminated property.
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§ 4.0

Contamination can originate from many sources. It can appear in subsurface groundwater, soil or as a soil gas and may also be present aboveground as part of building materials in the form of asbestos and lead or as
indoor air pollution. This chapter discusses these various types of contamination and approaches for remediation.
[4.0]

I. SUBSURFACE CONTAMINATION

A subsurface investigation may reveal contamination of the soil, groundwater or soil vapor—the three areas that are typically investigated. Soil or
groundwater contamination can result from septic systems or stormwater
leaching pools, as shown in Figure 1 below and Figure 2 on the next page.
Figures 3 and 4 on pages 65 and 66 show how soil and groundwater can
be contaminated from a leaking underground tank or a contaminated site.

Figure 1
Soil and groundwater contamination can originate from onsite septic systems.

A consultant hired by a private party (perhaps the prospective purchaser
of a parcel) usually will investigate the area for contamination by installing borings and testing for various chemicals, most typically volatile
organic chemicals (VOCs), semi-volatile organic chemicals (SVOCs) (which
include compounds called polynuclear aromatic hydrocarbons, or PAHs),
metals and, if appropriate, polychlorinated biphenyls (PCBs) or pesticides.
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Figure 2
Stormwater leaching pools are a potential source of subsurface contamination.

The analytical results should be compared to state standards or guidelines to evaluate whether potential areas of concern require further attention and remediation. The various standards and guidelines are discussed
below.
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Figure 3

Figure 3
Soil and groundwater can be contaminated from leaking underground tanks.

[4.1]

A. Soil Contamination

If soil contamination is identified, remediation likely will involve either
excavation of the soil or a soil ventilation extraction (SVE) system. Excavation is appropriate where the contamination is shallow (less than about
15 to 20 feet) and the contaminated area is open (i.e., not under a building
slab). If the contamination extends deeper than 15 to 20 feet, the excavation probably would need to be shored up to prevent the sides from falling
in, which can be an expensive undertaking.
If the soil problem is substantially deeper than 15 or 20 feet or covered
with a building slab, an SVE may be appropriate. Such a system consists
of a series of pipes that introduce air flow to the subsurface and then
extract the air containing any contaminants that have evaporated. This air
flow may have to pass through a filtering mechanism before being released
to the atmosphere. This process only works for removing volatile chemi-
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cals (i.e., chemicals that readily evaporate); it will not help, for example,
to remove contamination caused by metals.
Figure 4

Figure 4
Contamination can migrate through the soil down to the groundwater. A plume of contamination can then flow with the groundwater.

Excavation will be the preferred alternative where prompt remediation
is required, as it can be completed within two months or less. In contrast,
an SVE usually will have to operate for a few years. Other potential soil
remediation technologies involve chemical or biological treatment. Because
these approaches are less common, a consultant with appropriate expertise should determine whether their use is advisable given the particular
circumstances.
Sampling is required to demonstrate that the soil remediation has been
effective. In an excavation, once the consultant or contractor believes all
the contaminated soil has been removed, soil samples are collected from
the sidewalls and base of the excavation (called endpoint sampling) to demonstrate that contamination is no longer present.
In New York State, the DEC’s Part 375 regulations1 set forth soil cleanup
standards based on the property’s use (i.e., unrestricted, residential, commercial or industrial). Generally, as the use proceeds from unrestricted to
industrial, the soil cleanup standards for any given chemical grow less
stringent—that is, increasing levels of residual contamination may be left
in place. The Part 375 cleanup objectives apply to the DEC’s Brownfield
Cleanup Program and Inactive Hazardous Waste Site Program, as well as
1
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These regulations are set forth at 6 N.Y.C.R.R. pt. 375.
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other DEC cleanup programs, including those for petroleum spills.2 The
applicability of these soil cleanup objectives is tied under the regulations
to institutional controls, such as a use restriction, and engineering controls,
such as leaving a building slab or paved area in place to reduce exposure
to the residual contaminant levels.
Separate soil cleanup objectives may also be developed on a county or
local level, especially for the remediation of leaching pools.
[4.2]

B. Groundwater Contamination

Groundwater is water that is stored in the spaces and cracks in layers of
soil, sand and rocks, called aquifers. The area where the water has completely filled those spaces is called the saturated zone, the top of which is
known as the water table. The depth of the water table can range from a
foot below the ground’s surface (especially if the location is near a surface
water body) to 100 feet or more. The area above the water table is generally referred to as the unsaturated or vadose zone, and this is the area to
which the soil cleanup objectives discussed above would apply. Once contamination reaches the water table, the remediation provisions discussed
in this section would apply.
A groundwater cleanup is often performed with a soil vapor extraction/
air sparge (SVE/AS) system. Similar to the SVE for soil cleanup, this system consists of a series of pipes that introduce air flow to the groundwater
and then another series of pipes that extract the chemicals that have evaporated from the groundwater. A second approach is a pump-and-treat system, which pumps the groundwater to the surface, where it is treated and
then discharged. This system is usually more costly and time consuming.
Both the SVE/AS and pump-and-treat approaches must operate for a
number of years to be effective, which translates into hundreds of thousands
of dollars in expenditures for construction, operation and maintenance of
the systems. Depending on the nature and severity of the contamination,
remediation might also be accomplished using a chemical or biological
treatment. If groundwater contamination levels exceed the standards or
guidelines but only modestly, monitoring rather than active remediation
likely will be required.
In New York State, the DEC has established groundwater standards and
guidelines with regard to many different chemicals. Ideally, any cleanup
2

See, e.g., DEC Guidance Document CP 51 (2010).
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will result in the groundwater meeting the standards and guidelines. However, even if contamination levels after cleanup remain above the standards and guidelines, the DEC might deem a remediation successful if the
analytical results show that the groundwater contamination is being maintained at a constant level over time, otherwise referred to as an asymptote.
Alternatively, the DEC may authorize the shutdown of a treatment system
if, after a period of time, the groundwater contaminant levels have been
substantially reduced and the treatment system is not achieving any further
reduction.
[4.3]

C. Soil Vapor Intrusion

Above the groundwater, the pore spaces between soil particles contain
air. Volatile contaminants (i.e., chemicals that readily evaporate) present
in soil or groundwater can evaporate and move from the subsurface to
indoor air—a process known as soil vapor intrusion (see Figure 5 below
and Figure 6 on the next page). Soil gas can enter buildings through cracks
in basement floors or other openings such as sump pumps, pipes and electrical wiring that penetrate the foundation. Heating, ventilation and airconditioning systems can cause negative pressure that draws vapors from
the subsurface into a building.

Figure 5
Soil gas can migrate through the pore spores between soil particles and enter a structure
through cracks in the foundation or other openings.
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Figure 6
Contamination in soil or groundwater can evaporate, creating contaminated soil gas in the
spaces between soil particles. The contaminated soil gas can possibly be drawn into structures through foundation cracks or openings.

The primary chemicals of concern are chlorinated solvents used for dry
cleaning and degreasing or related industrial uses. These chemicals include
tetrachloroethene (PCE), trichloroethene (TCE), 1,1,1-trichloroethane (TCA)
and degradation or breakdown products of these chemicals. Chlorinated
solvents are manmade chemicals and can also be found in household and
office products, such as typewriter correction fluid, paint removers, adhe69
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sives and other products. Although many of these chemicals are liquid at
room temperature, they are highly volatile, which means they can evaporate into the air. Chemicals associated with petroleum—including benzene,
toluene and xylene—can also be a concern.
Soil vapor intrusion became front page news primarily as a result of
problems in Endicott, New York. Endicott is a mixed residential, commercial and industrial community in upstate New York. The area has a long
industrial history that has included large manufacturing operations, as well
as the typical small dry cleaners. Many businesses in the village used solvents in their manufacturing processes. Chlorinated solvents associated
with the former IBM facility in Endicott were identified in groundwater,
which has been undergoing remediation since 1980. The primary chemicals of concern were TCE, TCA and their breakdown products. In 2002,
the potential for soil vapors in the area was investigated, and vapors were
found to have migrated indoors, polluting the air in buildings above the
groundwater contaminant plume.
Based on the Endicott indoor air testing, TCE was found to be the most
common contaminant. Although IBM offered to install vapor mitigation
systems in hundreds of properties where the air quality was affected by
the soil vapors, the DOH concluded that “the likelihood of health effects
associated with exposure to TCE at the measured levels . . . is low. The
highest levels of TCE measured in indoor air in the buildings sampled to
date were about 300 times lower than the levels that cause effects on the
central nervous system in humans.”3 The DOH also noted that other contaminants detected in the soil gas and indoor air were below levels that
would cause health effects.
[4.4]

1. Federal Guidance

In November 2002, the EPA issued draft guidance on vapor intrusion,4
which established specific soil vapor concentrations for many different
chemicals and designated acceptable levels of each for indoor air, shallow
soil gas, deep soil gas and groundwater. The guidance document seemingly has little applicability in New York, as the EPA has direct jurisdiction
over relatively few sites in the state—the vast majority of sites in New York
will be subject to the jurisdiction of the DOH and the DEC, which does not
3

See NYS Dep’t of Health, Endicott Soil Vapor Project, www.health.state.ny.us/nysdoh/gas/
soilgas.htm.

4

See “Evaluating the Vapor Intrusion into Indoor Air,” EPA-530-F-02-052, 67 Fed. Reg. 71169
(Nov. 29, 2002).
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follow the EPA guidance. Even where the EPA has jurisdiction, it apparently does not follow its draft guidance either. The critical document is the
state DOH guidance.
[4.5]

2. State DOH Guidance

In New York, the DOH and DEC require the investigation of soil vapor
intrusion at sites associated with chlorinated solvents. The DOH issued a
voluminous guidance document in 2006 that covers a range of topics, including investigation methodologies, data evaluation (including decision matrices for certain chemicals), mitigation methods and substantial community
outreach.
According to the guidance, it applies anywhere in New York State where
a soil vapor intrusion investigation is warranted, which currently includes
a number of sites that previously received a sign-off or were delisted from
the DEC’s Registry of Inactive Hazardous Waste Disposal Sites, also known
as the State Superfund List.
The DOH and DEC work together in investigating and remediating soil
vapor intrusion issues. Typically, the DOH takes the lead in reviewing
investigatory work plans, defining the scope of the investigation, interpreting sampling results and advising the DEC on soil vapor intrusion matters.
The DEC leads the investigation and cleanup of the soil and groundwater
contamination.
[4.6]

3. Sampling

Three types of vapor sampling are required wherever a soil vapor intrusion problem is suspected: indoor air samples, sub-slab vapor samples and
outdoor samples.
The DOH requires that indoor air samples be collected during the heating season, since soil vapor intrusion is more likely when a heating system
is in operation and air is drawn into a building. The results of indoor sampling conducted outside of a heating season may not be used to rule out
exposure; subsequent sampling may be required during the heating season.
Before sampling, an owner will want to ensure that the building is free of
any chemical or hazardous materials containers, including gasoline or oil.
Any remaining chemicals that could release contaminants into the indoor
air would be inventoried. The DOH also strongly advises against activities
in the building 24 hours prior to sampling that could influence the sampling
results, such as opening windows or painting.
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Sub-slab samples are required to determine whether soil vapors are present beneath a building. This involves drilling a hole (typically less than 1
inch in diameter) through the foundation and sampling the soil vapor from
under the slab. Outdoor air samples are also required.
When indoor air samples reveal nondetectable or acceptable levels of
indoor contaminants and the sub-slab samples show elevated levels, regulatory agencies will be concerned that future cracks or penetrations of the
foundation, or possible alterations of the building’s ventilation system, could
cause the contaminants to move into the building. Consequently, the agency
might order ongoing monitoring and periodic testing of the indoor air,
rather than rely on modeling to identify potential migration pathways for
contaminants.
While the DOH recognizes the usefulness of such modeling, it requires
that any determinations made from a modeling effort be verified with a
field investigation. Specifically, the agency will probably require further
investigation and mitigation measures as discussed below.
[4.7]

4. Interpretation of Sampling Results

As a general matter, the DOH does not apply OSHA standards for soil
vapor intrusion in commercial or industrial settings. In the DOH’s view,
the OSHA standards should be applied only to occupational settings where
an industrial process or manufacturing activity could expose workers to
elevated contaminant levels. Accordingly, the DOH applies its guidance
numbers to both residential and commercial/industrial buildings if the exposure concern stems from soil vapor intrusion.
The DOH applies three different guidance numbers: (1) background
levels, (2) health-based guidance for a few chemicals and (3) sub-slab/indoor
air matrices.
[4.8]

a. Background Levels

The DOH established background levels for a long list of chemicals
based on sampling performed by the DOH and EPA at locations far from
known sources of volatile chemicals. The background levels presented in
the tables are useful in evaluating whether indoor air findings are within
the normal concentrations that would be expected where no contamination concerns are present.
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b. Health-Based Guidance

The state DOH has developed health-based guidelines for five chemicals, two of which typically are associated with soil vapor intrusion: TCE
and PCE.5 While these guidance numbers are helpful in evaluating potential health implications, there are many other chemicals associated with
indoor air concerns for which the state lacks guidance.
[4.10]

c. Sub-slab/Indoor Air Decision Matrices

The third type of numerical guidance is a decision matrix that covers
TCE, PCE, TCA and carbon tetrachloride but no other chemicals. One can
locate the applicable sub-slab vapor and indoor air concentrations listed in
the matrix to determine whether the situation calls for mitigation, monitoring or no further action. In the matrix that applies to TCE and carbon
tetrachloride, the numbers that could trigger remediation are close to the
level required for this chemical even to be detected. The matrix that applies
to TCA and PCE has higher thresholds for monitoring and mitigation.
[4.11] 5. Community Outreach
The DOH guidance document calls for extensive community outreach
as part of a soil vapor intrusion investigation. Such outreach has several
components. First, a contact list must be developed that sets forth the names
and addresses of residence owners near the site, elected officials, other
governmental agencies, school district officials, the owner of the subject
property and any tenants who occupy the site, local media and interested
civic groups including environmental, business, civic and recreational
organizations.
The DOH typically communicates with the individuals on the site contact list through a fact sheet, which is a written summary of relevant information. The fact sheet could announce a soil vapor intrusion investigation,
summarize results of an investigation, provide notice of a public meeting
or contain other information.
The DOH also promotes public meetings to describe the status of an
investigation. Typically, it will send sampling results to the building owner
and tenants. It may also use door-to-door visits and usually will establish
a document repository, often at a local library, that will contain all relevant documentation, including work plans and sampling reports.
5

The three other chemicals for which the state has also issued guidance numbers are methylene
chloride, PCBs and dioxin.
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[4.12]

6. Remediation Alternatives

If sampling reveals a soil vapor concern, remediation would proceed in
accordance with the DOH’s identified methods. First, any cracks or other
slab penetrations should be sealed. Second, adjustments to the ventilation
system should be considered. Ventilation systems with a negative pressure
(i.e., where air flows into the building when an exterior door is opened)
promote the movement of contaminated soil vapor into the building. Adjusting the system to create a positive pressure (i.e., air flows out of the building when an exterior door is opened) will lessen such movement.
The third mitigation measure is the most aggressive and the method
preferred by the DOH. It involves installing a sub-slab depressurization
system, similar to a radon mitigation system. A depressurization system is
designed to reduce the potential for vapor intrusion. Pipes are placed below
the slab, and a suction system draws the vapors from below the slab and
vents them to the outside. These systems have been installed in both residential and commercial structures in New York State. Although the costs
associated with these systems in a house can be modest, similar to the cost
for a radon mitigation system, the cost for a large building can be substantial—as much as several hundred thousand dollars or possibly more if the
building is very large.
A fourth remedial consideration is the cleanup of the source area of
contamination in either the soil or the groundwater. Typically, a soil vapor
problem emanates from contaminated soil or groundwater that is the subject of a separate cleanup. To the extent, however, that soil vapor is a continuing problem after the soil or groundwater source has been remediated,
the regulatory agencies could potentially require a separate remediation
system for the soil vapor, including soil ventilation, which could be substantially more expansive and costly than the depressurization system previously described. Further, soil vapor may move differently through the
subsurface compared to groundwater plumes, which typically follow the
direction of groundwater flow.
[4.13]

II. SURFACE CONTAMINATION

Surface contamination generally results from problems with building
components such as asbestos, lead and mold, or it can manifest as indoor
air pollution stemming from, among other things, chemical or biological
contaminants, combustion of materials indoors or inadequate ventilation.
These concerns are discussed below.
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A. Asbestos

Asbestos may be present in various building components, including floor
or ceiling tiles, pipe or wall insulation or as part of the roof or other building material, as shown in Figure 7 below. Asbestos-containing material may
not be disturbed in a manner that could result in the release of fibers into
the air, which can happen readily if the asbestos is friable.6 As a result, a
building owner or buyer will want to know the extent to which asbestos is
present, especially if the building will be renovated or demolished, which
would require adherence to the asbestos abatement/removal protocol discussed below.

Figure 7
Asbestos can be found in several different building components.

To determine whether asbestos is present, the building, whether industrial, commercial or residential, should be inspected by a knowledgeable
asbestos consultant. The inspection should not be performed by an asbestos
removal contractor. The consultant will have to perform a visual inspection and also collect samples for laboratory analysis. Once the analysis is
complete, the consultant will prepare a report on the presence of asbestos
6

Friable means that the asbestos material can crumble with hand pressure (e.g., pipe insulation).
In contrast, floor tiles often contain asbestos and, unless the tiles are not in good condition, are
generally considered nonfriable because they do not easily crumble.
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in the building, which should include a rough cost estimate for asbestos
removal.
Once the consultant’s report becomes available, the responsible party
should contact several asbestos removal/abatement contractors for bids.
These contractors must be licensed by the New York State Department of
Labor, or, in New York City, by the New York City Department of Environmental Protection.
An asbestos removal/abatement project will involve either the removal
or, if the building is to remain, encapsulation of the asbestos material by
the contractor. A critical part of the process will involve air monitoring by
a consultant who is not part of the contractor’s company to ensure that
asbestos fibers are not released from the area where the asbestos work is
being conducted. Asbestos removal and abatement can be expensive,
exceeding $1 million for a large building.
The asbestos-removal contractor should provide documentation demonstrating that the work is completed in accordance with applicable laws.
Documentation should include the following items:
• project commencement notice submitted to the EPA
• project commencement notice issued to the New York State Department
of Labor or, if in New York City, the New York City Department of
Environmental Protection
• daily project log
• contractor’s license
• air monitoring results
• manifests for transportation and disposal of asbestos material
• landfill disposal receipts
A governmental agency review or sign-off is not required as part of an
asbestos removal or abatement project. Rather, in addition to the documentation noted above, the contractor should provide a closeout report
demonstrating that the work has been completed.
If the building is not being demolished or significantly renovated, the
building owner or operator should consider removing or encapsulating any
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friable asbestos (especially if it is in poor condition) and implementing an
asbestos operations and maintenance (O&M) plan. The O&M plan would
describe where asbestos is present in the building, perhaps provide a schedule for the removal or abatement of the material and provide for a program to educate maintenance workers about where the asbestos is located
and how to clean or manage the material without disturbing it in order to
avoid the release of fibers.
[4.15]

B. Lead

Lead exposure has been reduced dramatically in the United States from
sources such as gasoline and food cans. Nevertheless, lead continues to
present a significant human health hazard, particularly to young children,
principally in the form of lead paint.
Before late 1977, when the federal government banned lead-based paint,
lead was a primary ingredient in oil-based interior and exterior house paints.
Consequently, homes built before the ban went into effect would be expected
to have lead paint. Soil also can have elevated lead levels from absorbing
past emissions from leaded gas used in cars and dust or paint chips from
deteriorating lead paint. Additionally, plumbing pipes with lead or lead
solder could contribute to increased lead in drinking water if water remains
in the pipes for a few hours. Generally, water running through pipes would
not be expected to pick up elevated levels of lead from the piping or lead
solder. Finally, old toys and furniture may have been painted with lead paint.
Lead-based paint in good condition generally is not a hazard, but deteriorating lead paint that peels and chips and generates lead dust can pose
issues. Furthermore, removing lead-based paint improperly can increase
exposure. Lead can enter the body by breathing or swallowing lead dust
or by eating soil or paint chips containing lead. Young children are particularly susceptible since they commonly put their hands or other objects
(which might be coated with lead dust) in their mouths and can be prone
to ingest foreign substances, like paint chips or soil that contains lead.
Lead is more dangerous to young children, whose growing bodies can
absorb more lead and whose nervous systems and brains are more sensitive to lead’s damaging effects. Children with elevated levels of lead in
their bodies can suffer from behavioral, learning and hearing problems, as
well as slowed growth. Lead can also be harmful to adults, resulting in
reproductive issues, high blood pressure, nervous disorders, muscle and joint
problems and memory and concentration problems.
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Caution must be taken with renovations involving lead-based paint,
which should not be scraped, sanded or heated. Qualified professionals
should be hired to handle renovations when lead-based paint is involved.
Lead-based paint professionals, who are certified in accordance with certain standards, are trained to use various methods, including portable
machinery and laboratory tests, to check a residence or building for leadbased paint.
[4.16]

1. Federal Requirements

Individuals who buy or rent housing built prior to 1978 must receive
specific lead paint information. Sellers must disclose known information
about lead paint before selling a house, and sales contracts must include
disclosure information. Under the law, buyers have ten days to check for
lead. Landlords must also disclose known information regarding lead paint
before a lease goes into effect, and a lease, whether written or oral, must
include a disclosure form regarding lead paint. The landlord or seller must
provide tenants and purchasers with available records or reports regarding
the presence of lead paint and must provide a federally approved lead hazard information pamphlet. Further, agents must ensure compliance with
these federal requirements.7 Sample disclosure forms provided by the EPA
appear as Figures 8 and 9 on pages 79 and 80.
The law applies only to residential dwellings; lease agreements of less
than 100 days’ duration and lease renewals and mortgages are exempt from
the federal requirement. However, it does apply to oral leases.
Contractors who carry out renovation and painting projects that may disturb more than 6 square feet of paint in residences, childcare facilities or
schools built before 1978 must be certified to prevent lead contamination
under the Toxic Substances Control Act (TSCA). Also, contractors who
will disturb more than 2 square feet of painted surfaces must, before starting the work, provide the affected parties with a pamphlet, which describes
the potential hazards of the work and the potential consequences of lead
exposure.
[4.17]

2. New York State Requirements

New York requires health care providers to test all children for lead
levels at ages 1 and 2. Also, physicians are required to ask parents of children up to age 6 about the extent of or potential for their child’s or chil7
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dren’s exposure to lead. In the face of actual lead exposure or a risk of
exposure, the health care provider must test for lead. There are also specific limits on lead paint for children’s toys or furniture.
Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards

Lead Warning Statement
Every purchaser of any interest in residential real property on which a residential dwelling was built prior to 1978 is
notified that such property may present exposure to lead from lead-based paint that may place young children at risk
of developing lead poisoning. Lead poisoning in young children may produce permanent neurological damage,
including learning disabilities, reduced intelligence quotient, behavioral problems, and impaired memory. Lead
poisoning also poses a particular risk to pregnant women. The seller of any interest in residential real property is
required to provide the buyer with any information on lead-based paint hazards from risk assessments or inspections
in the seller’s possession and notify the buyer of any known lead-based paint hazards. A risk assessment or inspection
for possible lead-based paint hazards is recommended prior to purchase.
Seller’s Disclosure
(a) Presence of lead-based paint and/or lead-based paint hazards (check (i) or (ii) below):
(i) ______ Known lead-based paint and/or lead-based paint hazards are present in the housing
(explain).
_______________________________________________________________________________________
(ii) _____ Seller has no knowledge of lead-based paint and/or lead-based paint hazards in the housing.
(b) Records and reports available to the seller (check (i) or (ii) below):
(i) ______ Seller has provided the purchaser with all available records and reports pertaining to leadbased paint and/or lead-based paint hazards in the housing (list documents below).
_______________________________________________________________________________________
(ii) _____ Seller has no reports or records pertaining to lead-based paint and/or lead-based paint
hazards in the housing.
Purchaser’s Acknowledgment (initial)
(c) ________ Purchaser has received copies of all information listed above.
(d) ________ Purchaser has received the pamphlet Protect Your Family from Lead in Your Home.
(e) Purchaser has (check (i) or (ii) below):
(i) _____ received a 10-day opportunity (or mutually agreed upon period) to conduct a risk assessment or inspection for the presence of lead-based paint and/or lead-based paint hazards; or
(ii) _____ waived the opportunity to conduct a risk assessment or inspection for the presence of
lead-based paint and/or lead-based paint hazards.
Agent’s Acknowledgment (initial)
(f) ________ Agent has informed the seller of the seller’s obligations under 42 U.S.C. 4852(d) and is
aware of his/her responsibility to ensure compliance.
Certification of Accuracy
The following parties have reviewed the information above and certify, to the best of their knowledge, that the
information they have provided is true and accurate.

__________________________________________________
Seller
Date
__________________________________________________
Purchaser
Date
__________________________________________________
Agent
Date

__________________________________________________
Seller
Date
__________________________________________________
Purchaser
Date
__________________________________________________
Agent
Date

Figure 8
Lead-based paint disclosure form for housing sales.

Childcare providers licensed by the state must, before enrolling a child
between the ages of 1 and 6, seek to obtain proof from a parent or guardian
that the child has been tested for evidence of lead in the blood. If the parent cannot provide proof of testing, the childcare provider must refer the
parent to a medical provider to have the child tested for lead in the blood
and must provide the parent with information regarding lead poisoning.8
8

10 N.Y.C.R.R. §§ 1370–1373.
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Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards
Lead Warning Statement

Housing built before 1978 may contain lead-based paint. Lead from paint, paint chips, and dust can pose
health hazards if not managed properly. Lead exposure is especially harmful to young children and pregnant
women. Before renting pre-1978 housing, lessors must disclose the presence of known lead-based paint and/or
lead-based paint hazards in the dwelling. Lessees must also receive a federally approved pamphlet on lead
poisoning prevention.
Lessor’s Disclosure
(a) Presence of lead-based paint and/or lead-based paint hazards (check (i) or (ii) below):
(i) ______ Known lead-based paint and/or lead-based paint hazards are present in the housing
(explain).
_______________________________________________________________________________________
_______________________________________________________________________________________
(ii) _____ Lessor has no knowledge of lead-based paint and/or lead-based paint hazards in the
housing.
(b) Records and reports available to the lessor (check (i) or (ii) below):
(i) ______ Lessor has provided the lessee with all available records and reports pertaining to
lead-based paint and/or lead-based paint hazards in the housing (list documents
below).
_______________________________________________________________________________________
_______________________________________________________________________________________
(ii) _____ Lessor has no reports or records pertaining to lead-based paint and/or lead-based
paint hazards in the housing.
Lessee’s Acknowledgment (initial)
(c) ________ Lessee has received copies of all information listed above.
(d) ________ Lessee has received the pamphlet Protect Your Family from Lead in Your Home.
Agent’s Acknowledgment (initial)
(e) ________ Agent has informed the lessor of the lessor’s obligations under 42 U.S.C. 4852(d) and
is aware of his/her responsibility to ensure compliance.
Certification of Accuracy
The following parties have reviewed the information above and certify, to the best of their knowledge, that
the information they have provided is true and accurate.
__________________________________________________
Lessor
Date
__________________________________________________
Lessee
Date
__________________________________________________
Agent
Date

__________________________________________________
Lessor
Date
__________________________________________________
Lessee
Date
__________________________________________________
Agent
Date

Figure 9
Lead-based paint disclosure form for housing rentals.

[4.18]

3. New York City Requirements

Under New York City’s Lead Paint Hazard Reduction Law, property
owners must provide annual notification upon lease execution and renewal
to any occupants who have children under 6 years of age living with them
in the unit. The owner must provide a pamphlet that informs the occupants about the hazards of lead. If the occupant does not respond to the
owner, the owner is required to determine whether a child under age 6
resides in the unit. If a child under 6 does reside in the unit, the owner must
inspect the unit and common areas for peeling paint, deteriorated subsur80
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faces and friction and impact surfaces. Remediation of lead hazards is
required, and safe work practices for all renovations where a child under 6
resides is necessary (including in common areas). Also, construction in
dwelling units where a child under age 6 resides and in common areas
must be performed by trained workers.9
[4.19]

C. Radon

Radon is released as a radioactive gas from the decay of naturally occurring elements (i.e., uranium and radium) in rock and soil. Radon is odorless and invisible. It moves from the ground into buildings through cracks
and other holes in a foundation. Radon can build up in the home and can
be present in new or old homes, whether or not they have a basement.
Estimates indicate that 1 out of every 15 homes in the United States has
elevated radon levels. Radon is second only to smoking as a cause of lung
cancer, reportedly causing thousands of preventable lung cancer deaths
each year.
Radon is easy to detect with a home radon test kit, which can be obtained
from home improvement stores. Alternatively, a homeowner can retain a
trained radon contractor to perform a test.
If the test results show radon levels higher than 4 pico curies per liter, a
radon mitigation system should be installed. The cost of such a system in
a typical home ranges from about $500 to $5,000. A first step is to seal
cracks and other openings in the foundation. While various mitigation systems can be used, the primary method is a vent pipe and fan, which pulls
radon from beneath the house and vents it to the outside. This system does
not require major changes to a house. It involves installing a vertical pipe
through the building slab into the underlying soil, which is connected to a
suction pump that vents the soil gas removed from below the slab to the
atmosphere.
[4.20] D. Mold
Mold can grow on any organic substance subject to the presence of
oxygen and moisture and is typically present where excessive moisture
accumulates. Mold can be found on insulation, wood, carpet, paper, food
and other materials.
9

N.Y.C. Local Law 1 (2004).
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Mold spores move through indoor and outdoor air and cannot be completely eliminated. If a mold spore lands on an area with moisture, it typically will begin to grow. Often, mold will grow in areas where it cannot be
noticed, such as the top of ceiling tiles or behind drywall. Mold can cause
a number of health problems, including allergic reactions; asthma; irritation of eyes, skin, nose, throat or lungs; and infections. It can also result in
the production of toxic substances called mycotoxins.
Remediating a mold problem centers on fixing the moisture or humidity
problem. The water or humidity source must be eliminated so that the area
is dry, and any mold material should be removed. Specialized contractors
can be hired for mold remediation, which includes the removal of the mold
and prevention of human exposure. The mold can be cleaned with a biocide, such as chlorine bleach, but removing the area that has been affected
by the mold is the best practice.
Sampling for mold or mold spores can be performed but is often unnecessary, as eliminating the moisture and removing the material affected by
the mold is the primary aim. Sampling is often useful to confirm that the
source of the mold has been removed and that the levels in the indoor air are
comparable to a sample from an area that is unaffected, such as outdoors.
[4.21]

E. Sick Building Syndrome

Occupants of buildings who experience acute health effects or discomfort may suffer from “sick building syndrome.” Complaints may be localized within a particular part of the building or widespread, and it may be
difficult to diagnose an illness or symptom where sick building syndrome
is suspected. Often, building occupants report a range of complaints, including eye or nose irritation, fatigue and headaches, among others.
Sick building syndrome could result from inadequate ventilation, chemical or biological contaminants or other sources. An investigation might
involve interviews with occupants, as well as an evaluation of the ventilation system and possible contaminant sources. Air sampling might be helpful, but the range of potential sources make sampling an expensive option
that may well not provide adequate answers. A better approach would be
to conduct a detailed review of the ventilation system and potential pollution sources in a building.
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F. Other Indoor Air Problems

Indoor air pollution can also be caused by various sources, including
oil, gas, kerosene, coal and pesticides. Significantly, the combustion of
material indoors, including gas and wood, without adequate ventilation can
produce a buildup of carbon monoxide. Oil or gas burners that are not
properly adjusted can also result in the production of indoor pollutants,
including carbon monoxide. Although weatherization can help to reduce
heating bills, an airtight structure can result in increased concentrations of
indoor air pollutants. Allowing some outside air into a building via adequate ventilation is important for ensuring safe indoor air.
Formaldehyde, which can be found in plywood, paneling, particle board
and various fabrics, can be released to the indoor air and act as an irritant
and can cause respiratory problems. New carpeting also can emit various
chemical compounds that can irritate the eyes and nose and cause throat
irritation, headaches and respiratory problems.
Pesticides used indoors, including foggers or pesticide bombs, likewise
can elevate indoor air pollution and result in adverse health effects.
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