DEPOSITIONS

PRACTICE AND PROCEDURE IN FEDERAL
AND NEW YORK STATE COURTS

SECOND EDITION

Honorable Harold Baer, Jr.
Robert C. Meade, Jr., Esq.




New York State Bar Association Continuing Legal Education publica-
tions are intended to provide current and accurate information to help attor-
neys maintain their professional competence. Publications are distributed
with the understanding that NYSBA does not render any legal, accounting
or other professional service. Attorneys using publications or orally con-
veyed information in dealing with a specific client’s or their own legal mat-
ters should also research original sources of authority.

We consider the publication of any NYSBA practice book as the begin-
ning of a dialogue with our readers. Periodic updates to this book will give
us the opportunity to incorporate your suggestions regarding additions or
corrections. Please send your comments to: CLE Publications Director,
New York State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2011
New York State Bar Association
All rights reserved
ISBN: 1-57969-318-0
Product Number: 40749



DEDICATION

This book is dedicated in memory of
HONORABLE HAROLD BAER
and
HONORABLE ROBERT C. MEADE,

JUSTICES OF THE SUPREME COURT
OF THE STATE OF NEW YORK



TABLE OF CONTENTS

PLEFACE oottt e e e e e e e e XXV
ADOUL the AULROTS.....uuiiiiiiiiiiiieee e XX Vil

PART ONE: JURISPRUDENCE

Chapter 1  Overview of the Discovery Process and the Deposition
Chapter 2 Noticing and Arranging the Deposition

Chapter 3  Documents and Depositions

Chapter 4  Expert Witnesses

Chapter 5  Conduct of the Deposition

Chapter 6  Protective Orders

Chapter 7  Motions to Compel and for Sanctions

Chapter 8  Corrections to the Deposition

Chapter 9 Use of the Deposition

Chapter 10 Depositions and Motions for Summary Judgment

Chapter 11  Deposition on Written Questions

PART TWO: ETHICAL OBLIGATIONS AND THE DEPOSITION

Chapter 1  Preparation of Witnesses

Chapter 2 Ethics and the Deposition: The Dishonest Client and
Other Issues

PART THREE: STRATEGIC AND PRACTICAL CONSIDERATIONS

Chapter 1  Before the Deposition

Chapter 2 At the Deposition

Chapter 3 Correcting the Transcript

Chapter 4  Use of Depositions

Appendix: Federal and State Forms for Deposition Practice
Table of Authorities



DETAILED TABLE OF CONTENTS

PLEFACE oottt eee e XXV
ADOUL the AULROTS.....uiiiiiiiiiiiieeeeee e XX Vil

PART ONE: JURISPRUDENCE

Chapter 1 Overview of the Discovery Process and the Deposition

[1.0] L N 7115 & 2 Vo1 5 (o - 1-1
[1.1] A. Scope of DiSCOVEIY.....cccceveeriinienieeieenieeiennne 1-1
[1.2] B. Discovery and Judicial Discretion.................. 1-3
[1.3] C. Persons from Whom Discovery May Be

ODbtained ......cooeerieniieniieiieieeneecececee e 1-3
[1.4] 1. Parti€S ...oooooviviiiiiieeeeeeeeeeeeeeeeeee 1-3
[1.5] 2. NONPArties.......ccceerveerveereeeeieerreenveennnens 1-4
[1.6] D. Discovery Process and Supervision................ 1-4
[1.7] 1. Preliminary Conference Requirement..... 1-5
[1.8] 2. Judicial Supervision..........ccocceeeeveeeueennen. 1-8
[1.9] 3. Note Of ISSUE.....uvveiiieeeiiieeeeceeeiieeeeeeeea, 1-8
[1.10] II. Federal PractiCe .........ooovvveeeeneieieeeeiiieeeeeeeeeeeeeeeee 1-9
[1.11] A. Scope of DiSCOVErY....c.ccoverirervvenenineeeeeenen 1-9
[1.12] B. Discovery Process and Supervision................ 1-11
[1.13] 1. Scheduling Conference and Order........... 1-11
[1.14] 2. Judicial Supervision..........ccecceerveerueennenn 1-12

Chapter 2 Noticing and Arranging the Deposition

[2.0] L State PractiCe .....eeveeeeeeeiieiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeean 2-1
[2.1] A. Who May Be Deposed..........cccoceevieneeneenncne 2-1
[2.2] L. MINOTS.ccoiiiiiiiiieieee e 2-1
[2.3] 2. Officers, Directors, Members and
Employees of a Party ........c.ccocevviieniene 2-1

[2.4] 3. Physicians and Other Experts.................. 2-3
[2.5] T AN 1 [0) 4 115 £ SR 2-4
[2.6] 5. PriSONETIS ..ccooveeeieiiiiieeeiieeee e 2-5
[2.7] 6. Nonparty Withesses......ccoceererververeenueens 2-5
[2.8] a. Showing of Special Circumstances... 2-5
[2.9] b. Varying Interpretations among

Appellate Departments...................... 2-6
[2.10] c. Special Circumstances Requirement

Disavowed.......cccceevvervieinenieeieeiene, 2-9
[2.11] B. Notice Requirements ..........c.ccceceeveeveenennnenne 2-11
[2.12] 1. Parties ...ooceeveenieieeieeieeeee e 2-11
[2.13] 2. NONPArties......ccceerveereeeneernieeneeeneeeneeen 2-12



[2.14]
[2.15]
[2.16]
[2.17]
[2.18]
[2.19]
[2.20]
[2.21]

[2.22]
[2.23]
[2.24]
[2.25]
[2.26]
[2.27]
[2.28]
[2.29]
[2.30]
[2.31]
[2.32]
[2.33]
[2.34]
[2.35]

[2.36]
[2.37]
[2.38]
[2.39]
[2.40]
[2.41]
[2.42]
[2.43]

[2.44]
[2.45]
[2.46]
[2.47]

IL.

mmo

Place of Deposition..........cccceeeeeereeenveesneene
1. Within New York ....ccccccevviiiiiiniiinninnne.
2. Outside of New York.......ccooeevvrniennnee.
Objecting to a Deposition Notice ...................
Priority in Taking of Depositions...................
Depositions by Nonstenographic Means........
1. Questions to Consider............ccceceeuvrennnen.
2. Depositions by Remote Electronic
Means—Court Orders..........ccoeeeeneeennennne
3. Videotaped Depositions.........cc.ccceeeueenee.

Federal PractiCe ........cccccccovvviiiiiieiiieiieeceieienes

A.

Disclosure Plans and Discovery Schedules....
1.  Number of Depositions..........cccccereeunnnee.
2. Time Limit on Depositions......................
3. Depositions after Discovery Closes.........
4. Re-deposing a Withess ........ccccceeevueencnne
5. Depositions of Opposing Counsel ...........
Deposition NOtICE .......cocvereerienieniieieeieeiene
1. Place of Deposition..........ccccceeeveeeriennnnne
2. Deposing a Nonparty Witness.................
3. Deposing a Corporation or Other Entity ...
Means for Taking the Deposition ...................
Procedure for Deposing Corporations and
Other Entities when Deponent Unknown........
1. Overview of FRCP 30(b)(6) Provisions....
2. Corporate Designees.........ccocceevveenueennnen.
3. NOUCE....iviiciciiiiccce
Depositions Outside the District.........c...........
Discovery Abroad in Federal Court Cases .....
1. Federal Rules.......c..cocooeeeenincncnccncnnn
a. Letter of Request......cccoceeveencnnennee.
b. Deposition Using Other Than
Purely Stenographic Means ..............
2. Hague Evidence Convention ...................
a. Applicability of the Convention........
b. Operation of the Convention.............
c. Depositions Using Other Than
Purely Stenographic Means ..............

viii



Chapter 3 Documents and Depositions

[3.0]
[3.1]

[3.2]
[3.3]

[3.4]
[3.5]

[3.6]
[3.7]
[3.8]

[3.9]
[3.10]

[3.11]
[3.12]
[3.13]
[3.14]
[3.15]
[3.16]
[3.17]

[3.18]
[3.19]
[3.20]
[3.21]
[3.22]
[3.23]

[3.24]
[3.25]

[3.26]

[3.27]

L

IL.

State Practice .......cceeeeveeeienieiienieseesceeeee e
A. Documents Obtained and Used at
Depositions ......cceeeeveerieeriieenieeeieeeiee e
1. Demand Requirements ............ccccceeueenee.
2. Guidelines for Using Documents at
DepoSition........cccvrerieeriieriie e eeee e
3. Attorney-Client Privilege and Other
Protections .........cceevveenieenieciieenniieieee
B. Documents and Other Things Obtained for
Use in General .......c.ccooeevienieneeneenenncenienane,
1. Scope of Demand ..........ccceeeevvvrurrnnnnnnne.
2. Inspection and Copying........cccceeceevueenueene
3. Objections to Document Requests and
Withholding of Documents .....................
4. Certification of Business Records ...........
C. Use of Documents at or in Preparation for
Depositions and Waiver of Privilege..............
Federal Practice .........cccceeveeviinienienienieieenceenne
A. Obtaining Documents for Use at Deposition..
1. Document Demand Procedures................
2. Objecting to the Document Demand .......
B. Use of Documents to Refresh Recollection....
1. Overview of Rule 612 Requirements ......
2. Consulting Documents during Witness
Preparation..........cccoecveenieenieiniinniicnieen,
a. Determining Whether Documents
Have Been Put to Testimonial Use ...
b. Determining Whether Production
Is in Interests of Justice..........ccc........
3. Work-Product Protection..........c..ccccceueee.
A, SCOPEC..coriiiiiiiiieeteeee et
b. Types of Work Product.....................
c. Burden of Proof and Required
ShOWINEGS.....oevveeireieeeieeeiee e,
d. Waiver ....ocoeeverienieiceeeee,
i. Contexts in which Possible
Waiver Can ATiS€ ......ccceeeveernnennee
ii. Compilations of Selected
Documents—Case Law..............
4. Attorney-Client Privilege .........c.ccccoen....

ix



Chapter 4 Expert Witnesses

[4.0] L State PractiCe ........oovvvevveeeiiiiieeeeeee e 4-1
[4.1] A. Overview of Expert Disclosure

Requirements .........ccoceevveeniiiiniiiennieeeeeeeee 4-1
[4.2] B. Discovery of Party Expert’s or Treating

Expert’s Testimony.........cceeeveeeeeeeieeneeenneenns 4-2
[4.3] C. “Special Circumstances” Limitation on

Depositions of Expert Witnesses.................... 4-3
[4.4] D. Discovery of Nontestifying Experts’

TEStIMONY ...eouveenrieieiieeiieteee et 4-5
[4.5] 1. Reasons for Exempting Certain Experts

from Disclosure Mandate ...........c............ 4-6

[4.6] 2.  When Discovery May Be Sought............. 4-7
[4.7] E. Exchange of Medical Reports........cc.ccccvnnee. 4-9
[4.8] F. Production of Expert Reports before Trial ..... 4-10
[4.9] G. Perceived Limitations of State Discovery

RUIES .o 4-11
[4.10] H. Work-Product Protection...........cccceeuvvvevevennnn. 4-13
[4.11] II.  Federal PractiCe ......cooouvvevievcveeeeeeeeeieeeeeeeeeeeeen 4-14
[4.12] A. Overview of Expert Disclosure

Requirements.........ccocueevieeniieniinniienieenieee 4-14
[4.13] B. Distinction Between Fact and Expert

WILNESSES et 4-14
[4.14] C. Nontestifying EXperts ........cccooceveeriieniiencenens 4-15
[4.15] D. Expert Report Requirement.............ccceeueenneee 4-15
[4.16] 1. Deadline for Production...........cccccceeeo..... 4-15
[4.17] 2. Treating Physicians..........cccocceevvieenueennen. 4-17
[4.18] E. Supplementation of Expert Disclosure............ 4-19
[4.19] F. Attorney-Client Privilege and Work-Product

Protection for Materials Furnished to

EXPEItS ..o 4-19

Chapter 5 Conduct of the Deposition

[5.0] L The Ideal Deposition ...........ccceeveevieenieenieenieenne. 5-1
[5.11 II.  State PractiCe .........cccovvvvereiieeiiieieeeeeeeireeeeeeeeenns 5-3
[5.2] A. Deposition Formalities: Officer, Oath and
Recording........cooeeveeneenienieniinceeeeeeeee 5-4
[5.3] B. ODbJections ......cccceeeeveercrieriieeieeeiee e 5-5
[5.4] 1. Minimizing Interruptions during
QUESTIONING.....eeeveeeiiieiiieiie e 5-5
[5.5] 2. Waivable Objections.........cccccueerveerveennne. 5-8



[5.6]
[5.7]

[5.8]
[5.9]

[5.10]
[5.11]
[5.12]
[5.13]
[5.14]

[5.15]

[5.16]
[5.17]
[5.18]
[5.19]

[5.20]
[5.21]
[5.22]
[5.23]
[5.24]
[5.25]

[5.26]
[5.27]
[5.28]

[5.29]
[5.30]
[5.31]

[5.32]
[5.33]
[5.34]
[5.35]

W

Speaking Objections.........ccccceeeeveeneenuene
Refusal to Answer/Directions not to
ADNSWET ..eeieiiieeiiee ettt e e
a. Preservation of Privilege or Right of
Confidentiality ..........ccceeevercuverneennne.
b. Enforcement of Court-Ordered
Limitations ......ceceevveeveerneenieenienienee.
c. Prevention of Substantial Prejudice ...
1. Improper Questions ....................
ii. Irrelevant Questions ...................
d. Protective Orders ........ccceeeveecveennenne
e. Statement of Reason for Refusal to
ANSWET ..ot
f. Continuance of Deposition after
Refusal to Answer..........ccceeeveeennennnee.
g. Making an Adequate Record ............

C. Consulting with the Witness..........cccceeceeruenne
III.  Federal PractiCe ........ccoovuvvveeiiieiieieeeeeeeeeeeeeeeeenne
Deposition Formalities: Officer, Oath and

A.

B.
C.

Recording .......coocceeveeinieiniiiniiiiicccece,
Limitations on Length of Deposition .............
ODbJECHIONS ..ceveeeniiieiieeiie ettt
1. Waivable Objections ..........cccceeevvervennnne.
2. Direction not to ANSWET .......ccceevveereeenene
a. Preservation of Privilege ..................
b. Enforcement of Court-Ordered
Limitation.......ccocceeveeveenenncenicnniennne.
c. Motion for Protective Order..............
d. Court Rulings......ccccoveveveercreenieennens
e. Objections as to Competency,
Relevancy......ccooeeveeveenenncenicncnne,
f. Questions of Law ........cccoovvviiiinnnnnenn.
g. Publicly Available Information.........

3.

1.
2.

Objections at the FRCP 30(b)(6)
Deposition.......ccecueeereeeeriieriieeiee e
Does Rule 30 Strike the Proper Balance?.......
Consulting with the Witness.........c.ccceceeeenee.
A Restrictive Approach .......c.cceecueeniene
Consultation to Determine Whether
Privilege Should Be Invoked;
Client-Initiated Consultation ...................

xi



[5.36]
[5.37]
[5.38]
[5.39]

[5.40]

3. The Hall Case and Timing and Scope of

Consultations .........eeeeveeeeieiiiiiiiiiiiiieeeien.
4. Constitutional ISSUES.......cccuvvvvivivinieennnn.
5. Civil Cases.....ccooovvvevviiirriiieeeeeeeeeeeeeeeen
6. Conclusions of Committee on Federal

Procedure ........ccooevveeeevneeiiiiieicieeeeeee,

7. Correcting Errors on Cross-Examination...

Chapter 6 Protective Orders

[6.0]
[6.1]
[6.2]
[6.3]

[6.4]
[6.5]

[6.6]
[6.7]

[6.8]
[6.9]

[6.10]
[6.11]

[6.12]
[6.13]
[6.14]
[6.15]
[6.16]
[6.17]
[6.18]
[6.19]

[6.20]
[6.21]

State PractiCe .........oooovvveiiiiiiiiiiievveeeeeeeeeees
A, OVEIVIEW .evvviiiiiieeiiieeee e e
1. SCOPE i

2. Timing and Effect of Service of Motion
for Protective Order.........ccccoeovvvvvveveeennn.
3. Burden of Proof ........cccooovmiiririiiviiiiiienn,

B. Rulings and Applications in Connection
with Conduct at Depositions...........ccccceeruveenne.
C. Applicability of Protective Orders to
Specific DiSputes .......cccceeveerienieneeneeneeniennne.
1. Problems with Deposition or Discovery
Schedule........ccoeviiiniiiniiiiiiiieeeeee
2. Orders in Advance of Deposition.............
3. Disputes Regarding Additional
Depositions .......cecveeereveerieeeieeeieesiee e
a. Multiple Nonparty Depositions.........
b. Additional Depositions of Corporate
or Other Entity Witnesses .................
c. New Circumstances Warranting
Further Deposition ............ccecceeeneennns
4. Deposition of High-Level Corporate or
Governmental Officials .........c.ccoeeeneeee.
5. Condition or Age of Potential
Deponents .........coceeenieenieeieeiiieeniceeee
When Location Presents a Hardship........
Document Demands ..........ccccceeeevvennenee.
Payment of Expenses..........cccoeevveeuvernenne
Exclusion of Witnesses from

RS

Q. SCOPEC..eviiiiieeiieeiteete ettt
b. Sealing of Motion Papers—
Showing Good Cause...........c.ccuv.......

xii



[6.22]

[6.23]

[6.24]
[6.25]
[6.26]
[6.27]
[6.28]
[6.29]
[6.30]
[6.31]

[6.32]
[6.33]
[6.34]
[6.35]
[6.36]

[6.37]

[6.38]
[6.39]

[6.40]
[6.41]
[6.42]
[6.43]
[6.44]
[6.45]
[6.46]
[6.47]
[6.48]

[6.49]
[6.50]

c. Determining Whether
Confidentiality Stipulations Are
Governed by CPLR 3103 or
Uniform Rule 216.1 .........ccceenneene
d. Discretion of Court in Ruling on
Confidentiality Stipulations ..............
Federal Practice ........cccccoveeviriiinienieieeenceen
A, OVEIVIEW .eoviiiiiiiiiiiiiieiteeeesee e
1. Procedure......cccccovueeniiiniiiniiiniieniceeen,
SCOPE ..ottt ettt
Granting of Motion.........cccceevveeevernnrennne.
Balancing of Competing Interests ...........
Deadline for Motion ..........cccceeeeereeneenen.
Timing and Nature of Motion
Regarding a Deposition .......c..cccecveeruneenee
7. Place of Motion .........ccceeveevieriicnicneennen.
8. Effect of Motion on Deposition...............
B. Protective Orders in Advance of Depositions...
1. Order to Bar Deposition ........c..cccceeueeneee.
a. Claimed Ignorance of Facts; Busy
Schedule.....cccccocveevenviniiniiniiecnene
b. Senior Corporate and Government
OfficialS....ccoveeverniniiniciiceicecee
c. [Irrelevancy of Information Sought....
2. Depositions of Physically or Mentally
Fragile Witnesses.......ccooceevveerieennieennieenne
3. Depositions of Counsel..........cceceeruveenneen.
a. Majority VieW .....ccceeveeevieniienieenne,
b. Minority VieW......cccccevvverrieerieeeneenne
4. Orders to Address Forum Issues..............
5. Order to Exclude Persons from
Depositions .......ccceeeveeenieenieeniieeniieeenieenns
6. Order Changing the Time for the
Deposition .......cccceeeeeeenieeriiienieeeiie e
7. Motions Concerning FRCP 30(b)(6)
DepoSitions ......c.eecverieerieeieeieeieeie e
8. Order to Protect Confidentiality of
Information .........cceeeveenieenieenieninicieens
a. Commercial and Other Complex
Cases: Confidentiality Orders............
Showing of Good Cause Required....
c. Common Forms of Order..................

SRRl

xiii

6-17

6-28
6-30

6-31
6-32
6-33
6-34
6-35
6-36
6-37

6-38



[6.51]
[6.52]

[6.53]
[6.54]

[6.55]
[6.56]
[6.57]
[6.58]
[6.59]

E.

d. Stipulated Protective Orders .............
e. Sealing of Depositions and Other
Materials........coocveenieenieenieenieeieenne
FRCP 26(c) and Documents.............cccccuveenee
Protection with Regard to Discovery by
SUDPOENA ..ot
1. Undue Burden.........ccccoeuenieniiencnncnnennen.
2. Motion to Quash or Modify Subpoena....
3. ODbjJeCtionsS......cccceeevueeenieersieenieenieeniieenaeenn
4. Relevancy ....ccccccevevvereenieneeneenieneenn
Protective Orders during Depositions.............

Chapter 7 Motions to Compel and for Sanctions

[7.0]
[7.1]
[7.2]
[7.3]
[7.4]

[7.5]
[7.6]
[7.7]

[7.8]
[7.9]

[7.10]
[7.11]
[7.12]
[7.13]
[7.14]
[7.15]
[7.16]

[7.17]

[7.18]

State Practice .......cocceceevveviverceeneneneneenene e
A. Motion to Compel........ccceevueervieirieiniiienienen.
1. Good-Faith Affirmation...........ccccceceeneen.
2. Scope of Motion .........ccceevereercecrecnnenne.
3. Timing in Connection with Motion to
Compel....coceeviiiiiiieieee e
B. Motion for Sanctions .........cccceceevereeeenuennennenn
L. OVEIVIEW ..ooviiiiiiiiiiienieeiiceiieeee e
2. Motion to Compel Need not Precede
Motion for Sanctions ...........cceeeeeereveennennne
3. Types of Sanctions..........ccceecvveeevverueennnen.
4. Striking Pleadings and Other Severe
SANCHONS....cveeeveririeeiereiieeeeeee e
a. Sanctions Imposed at Court’s
Discretion .....c.cceveeeeveeneeneencennennne.

b. Severe Sanctions for Willful,
Deliberate or Contumacious
CoNAUCE ...evveeeiieeeeeeeeeeeeeeeee e,
i. Reasonable Excuse.....................
ii. Examples of Willful, Deliberate

and Contumacious or Bad-Faith

Conduct......ccueveeeeeeeineeeeeeeeenneen.

c. Effect of Conditional Order Absent
Timely Compliance.........c.ccceeeunenee.
d. Frivolous Conduct............ccccuvveeeennnn.
e. Spoliation of Evidence.......................

5. Lesser Sanctions for Discovery

ViI0lations......cccvveeeeeeeeiiiiieeeeeeeeciireee e,
a. Conditional Order .........ccccceeeevennne...

xiv



[7.19]
[7.20]
[7.21]

[7.22]
[7.23]
[7.24]
[7.25]
[7.26]
[7.27]
[7.28]
[7.29]
[7.30]
[7.31]
[7.32]
[7.33]
[7.34]
[7.35]
[7.36]
[7.37]

[7.38]
[7.39]
[7.40]
[7.41]
[7.42]
[7.43]
[7.44]
[7.45]
[7.46]

IL.

b. Waiver of Right to Deposition..........
c. Monetary Sanctions ...........ccecueevueenne

d. Effective Judicial Oversight
Needed ....cccoovveervierviniininceicecee,
C. Appealability of Deposition Rulings..............
D. Commencing a New Action after Dismissal ..
Federal Practice .........cccceeeveneeienecnincneceeeenn

A. Motions to Compel.......ccceevvueersieenseenieenieene
1. Procedure......cccccovvueeniiiniiiniiiniienieeeen,
2. Grounds for a Motion to Compel ............
a. Failure to Respond..........cccccvvennnnnne.
b. Impediments to Discovery ................
c. Improper Conduct of Counsel...........
3. Timing of Motion to Compel ..................
4. Sanctions on a Motion to Compel ...........
B. Motions for Sanctions........c.ccceecveerveeneeenunenne
1. Grounds for Sanctions ...........ccccceveenuennee.
a. Improper Conduct........ccoceevueenueennne
b. Failure to Appear ........cccceeveeueneennen.
c. Failure to Respond or Provide
Documents ........ccccceeevvieriieninieneneennne.
d. Other Bases for Sanctions.................
2. Types of Sanctions .........ccceeeeeereveereeernnnn.
3. Imposition of Sanctions...........cccceevueenee
a. Discretion of Court ........cecceeeereennenne
b. Severe Sanctions ...........ccecceeevueeruenne
C. Awarding EXpenses ......ccccoeveevvveerieeriieenieeenne
1. Substantial Justification Required ...........
2. Grounds for Award.......ccccceeerveniineenenne
3. Cancellation of a Deposition ...................

Chapter 8 Corrections to the Deposition

[8.0]
[8.1]
[8.2]

[8.3]
[8.4]
[8.5]
[8.6]

L

State PractiCe ......coecvveeeeiieeeiiieeeiiieeeeiree e
A. Timing of Witness’s Review .........cc.cceeeneee.
B. Procedural Guidelines for Witness’s

Review and Signature............ccceeceeecieenveennen.
Extension of Deadline ..........cccccccceeveencennnnen.
Certification and Filing of the Transcript.......
EXPENSes ....covveeriiiniiiiiiiieeeeceeeeee e
Motion tO SUPPIESS....cccveeerueerrieerrieeeieerieenaeeen

mmon

XV



[8.7]

[8.8]
[8.9]

[8.10]
[8.11]

G. Amendment or Supplementation of
Deposition........ceeveeenieenieenieeieeieenie e
II.  Federal Practice ........cccceeuvevvieviienieeee e
A. Procedural Guidelines for Witness’s
Review and Signature...........ccccceeeeiercieennennne.
B. Allowable Changes.........c.ccceeeveevieenieenuennnnen.
C. EXPENSES .eeevviiiieiiieeeiiieeeiieeeeiteeeeireeesieee e

Chapter 9 Use of the Deposition

[9.0]
[9.1]
[9.2]
[9.3]

[9.4]

[9.5]
[9.6]
[9.7]
[9.8]
[9.9]
[9.10]
[9.11]
[9.12]
[9.13]
[9.14]
[9.15]
[9.16]

[9.17]
[9.18]
[9.19]

[9.20]
[9.21]

[9.22]
[9.23]

L State Practice ........cooceevvveeriiiiniieiniieeeieeeeceeeeenn
A. Allowable USes........ccccevveineireeneeneeneeieenenns
1. Impeachment .........ccccoovvveviieecieenieeieens
2. Use of Party Deposition by Adverse
Party ...oooveeeiieiee
3. Use of Deposition of Unavailable
WILNESS eveeeveeiieiieieeecrececcececeee
4. Other USES ....cccceeeemreenieeneeneenieneeneeeeene
5. On Motions for Summary Judgment.......
6. Effect of Using a Deposition ...................
B. Deposition Objections .........ccccceceereereeneenneene
II.  Federal Practice ......cccccovviiiniieniiiniciiceiceeceee,
A. Live Testimony Preferred..........cccceevvvuennnnen.
B. Rules Governing Use of Depositions .............
1. Federal Rules of Civil Procedure.............
2. Federal Rules of Evidence.......................
C. Allowable USeS.......cceeeerieerieenienienienieeieieene
1. Impeachment ........ccccoooeiriiiniiinniennnnnnne.
2. Use of Party Deposition by Adverse
Party .coooeeeiieie
3. Use of Deposition of Unavailable
WILNESS .ttt
4. Use of Deposition in Exceptional
CirCUmMStANCES...ccvveeereeiieeieeeieeeniie e
5. Substitution of Parties and Prior
Depositions .......ccceeeveeeriieeieernieeniieeieenns
6. Use of Parts of Deposition.......................
D. Deposition Need not Have Been Taken
Specifically for Use at Trial..........ccccceveennnee.
1. Second Circuit Authority........c.ccceceeneeee.
2. Discovery Deadline Context....................

Xvi



Chapter 10 Depositions and Motions for Summary Judgment

[10.0] I State PractiCe ......ooovvvvvvviiiieiiiieeeeeeeeeee e 10-1
[10.1] A. Timing of MOtion ........ccoeeenienieneenieeneeene 10-1
[10.2] 1. Timeliness and Excuse for Delay............ 10-1
[10.3] 2. Good Cause for Delays .......ccccecvvevveennenn. 10-2
[10.4] B. Showings Required on Summary Judgment... 10-3
[10.5] 1. Motion Proponent...........cceeevvereeeenneennnnn. 10-3
[10.6] 2. Motion Opponent..........cccceeveeeeereeeneeennenne 10-6
[10.7] 3. Court’s Function.........cccceeevieieinieeennnen. 10-9
[10.8] C. Potential Deposition Problems on Motion

for Summary Judgment ...........ccceeeveeeeeennnns 10-10
[10.9] 1. Defective Errata Sheets .........cccccvvveeen.... 10-10
[10.10] 2. Inconsistent Affidavits.........ccceeevvveeeeennnn. 10-11
[10.11] II. Federal Practice ..........coooeeeeivenvnnnriiiieeeeeeeeeeeeeee 10-13
[10.12] A. Timing of the Motion .........c.cccoceeviereenennncnne. 10-13
[10.13] B. Showings Required on Summary Judgment... 10-14
[10.14] 1. Motion Proponent............ccceeevvrruvernnennne. 10-14
[10.15] 2. Motion Opponent..........cceceevuerueneereeennene 10-15
[10.16] 3. Form of Proof Required............c..ccuveun..... 10-16
[10.17] 4. Court’s FUnction........ccccevvvvvvevereeeenennnnn.. 10-18
[10.18] C. Potential Deposition Problems on Motion

for Summary Judgment .........c..cccceveinirnnennee. 10-19
[10.19] 1. Inconsistent AffidavitsS.........cccccevveeveeneene. 10-19
[10.20] 2. Use of Errata Sheets ...........ccoeevuvvveeeeennnn. 10-23

Chapter 11 Deposition on Written Questions

[11.0] L Benefits and Drawbacks ..........ccooovvvivvieeiiiinnnnnn. 11-1
[11.1] II State PractiCe ....ccooeevvvvvvveiiiiieeiiiiieieeeeeeeeeeeeeeeeeeeenn 11-2
[11.2] A. Procedures ........cooeeeeieiiiiiiiieeieeeeee e 11-2
[11.3] B. Out-of-State Depositions..........ccceeeeeereueeruene 11-4
[11.4] III. Federal PractiCe ........cccccoovvvuveeeeeeiciieeeeeeeeeeeeen 11-5

xvii



PART TWO: ETHICAL OBLIGATIONS AND THE DEPOSITION

Chapter 1 Preparation of Witnesses

[1.0] L
[1.1]

[1.2]
[1.3]

[1.4]
[1.5]

[1.6] 1L

[1.7] 1IIL

[1.8]
[1.9]

[1.10] IV.

[1.11]
[1.12]
[1.13] V.
[1.14]
[1.15]

[1.16] VL

[1.17]
[1.18]

[1.19]
[1.20]

[1.21]
[1.22]
[1.23]

[1.24]
[1.25]

Ethical Framework in State and Federal Courts....
A. Admission and Regulation of Attorneys in
New York State ......cocccevevveereenienicnecneeneenn.
B. Discipline of Attorneys in Federal Court .......
1. Local Rules—Southern and Eastern
DISEIICES .eeevvieiieeniieeniieeie et
2. Local Rules—Northern and Western
DISHIICES e
C. Legal Status of Rules of Professional
CONAUCE...ccuviiiieiieeeeeeeeee e
Professional Practice and Ethical Duty in
Preparing Witnesses for Deposition ......................
Civil and Criminal Limitations on Witness
Preparation ..........cccoeceeviiiiiiiiiiceeeee e
A. Fundamental Civil Limitations...........ccccce......
B. Fundamental Criminal Law Limitations.........
Need for and Goals of Preparing Deposition
WILNESSES .ttt ettt ettt
A. Ethical Preparation Is Proper and Necessary ...
B. Aims of Witness Preparation...........c.ccocuee.....
Ethically Improper Preparation ..........c.ccccceueneene
A. Directly Persuading Witness to Lie................
B. Indirectly Inducing Witness to Lie..................
Boundaries of Ethically Proper Preparation...........
A. Witness Preparation and Ethical

UNCETTAINLY .eoeeveeiieeiieeniieeniie e
1. Some Proposed Shorthand Guides to
Right Conduct.......cccoceviiniinieniininenne,

2. The Principal Goal: Truthful Testimony....
B. Key Preparation Techniques and the Rules
Of BthiCs ..coueiiiiiiiiiciciicc,
1. Reviewing the Witness’s Recollection
and Probable Testimony ..............ccccuue....
2. Reviewing the Factual Context of the
Prospective Testimony ..........ccccceeeeuenee.
3. Suggestive or Leading Questions by
Counsel ......coooiiiiiiiiiiii
4. Discussing the Law with the Witness .....
Refreshing the Witness’s Recollection....

b

xviii

1-1

1-2

1-2

1-3

1-5
1-5
1-6

1-7

1-7

1-10
1-12
1-12
1-14
1-16

1-16

1-17
1-19



[1.26] 6. Advising the Witness about How to

Answer QUEStionS..........ccceeeeeveeeecieeennnee 1-29
[1.27] 7. Advice Regarding the Wording of the
Witness’s ACCOUNE......cccuerrveerieeerieerieens 1-31
[1.28] 8. Rehearsing the Deposition...........c.......... 1-33
[1.29] 9. Preparation Regarding Demeanor ........... 1-34
[1.30] C. Duty to Prepare Zealously and Ethically........ 1-35
[1.31] 1. Proper Coaching ........ccceccvevvrvierinnnennen. 1-36
[1.32] 2. Preparation and the Duty to Advocate
Vigorously .....coceeveeneenenninninicnicncaee, 1-37
[1.33] D. The Moussaoui Case..........ccuueeeeeeeeeeeeeeeeennnnnn. 1-40
[1.34] E. Assisting the Client during Breaks and
Recesses in Depositions ...........cccceeveeneeeennne. 1-42

Chapter 2 Ethics and the Deposition: The Dishonest Client and

Other Issues
[20] L Planned or Actual Perjury at a Deposition by a
CLENL ..o 2-1
[2.1] A. Declining an Improper Representation........... 2-2
[2.2] B. Duty in Case of Planned Future Perjury......... 2-2
[2.3] 1. Application of Relevant Ethical Rules
t0 DepoSitionsS .......cceveeeiieriieeinieiieeieene 2-2
[2.4] 2. Lawyer’s Knowledge of Planned Future
Perjury ...ooocveeeeieieeeeeeee e 2-5
[2.5] 3. Action Required When Lawyer Knows
of Plan to Commit Perjury.........ccc........ 29
[2.6] C. Duty in Face of Perjury Committed ............... 2-11
[2.7] 1. When Duty to Act AriSes ......ccocceerveenneen. 2-11
[2.8] 2. Specific Steps Counsel Must Take.......... 2-14
[2.9] a. Remonstrating Confidentially with
CHENL ..o 2-14
[2.10] b. Further Remedial Action if Needed ... 2-15
[2.11] i.  Withdrawal ........ccocenininnnninnns 2-15
[2.12] ii. Disclosure to Court or to Other
Side ..o 2-17
[2.13] II.  Planned or Actual Perjury at a Deposition by a
WINESS .o 2-19
[2.14] A. Perjury of a Friendly Witness........cc.cccceeueeee. 2-19
[2.15] B. Perjury by the Adverse Party or a Witness
Friendly to that Party ........c.coocevvieinicininnen. 2-19
[2.16] III.  Abuse of Deposition for Improper Purposes......... 2-21

Xix



[2.17] IV. Communications with Unrepresented Persons...... 2-22
[2.18] V. Representing Party and Nonparty Witness in

Same Case at Deposition ..........ccceceeereerierseeenene 2-23
[2.19] A. Relevant Rules Regarding Adverse Interests... 2-23
[2.20] B. Case Law Regarding Concurrent
Representations.........ceeecveereieercieeecieencveesneennns 2-26
[2.21] 1. Former Employees of a Corporation or
Other Entity and Unrelated Persons as
WINESSES ..o 2-26
[2.22] 2. Current Employees of a Corporation or
Other Entity as Nonparty Witnesses........ 2-27
[2.23] 3.  Written Consent from Clients.................. 2-28
[2.24] 4. Communications with Nonparty
WILNESSES .evveeneeeeiieeiieeiie ettt 2-28
[2.25] C. Improper Solicitation of Nonparty
WILNESSES vt 2-29
[2.26] VI. Handling Abusive Personal Conduct during
DEPOSItIONS ...eevuveiieiiiriieeie ettt 2-30
[2.27] A. Ethical Standards ..........cccoeovvviiiiiiiiiiieeeeeens 2-31
[2.28] 1. Relevant Rules.......ccccoovvvvrvirvveeeeeeennnnnnn. 2-31
[2.29] 2. Civility and Vigorous Representation
Are Entirely Compatible...........ccccoueeeee. 2-33
[2.30] 3. Relevant Case Law .....ccccuvvvvvvevvreeeeeennnnenn. 2-35
[2.31] a. Abusive and Discourteous Behavior
[0 AN170) 41 1) SRR 2-35
[2.32] b. Abusive and Discourteous Behavior
by Witness; Duty of Counsel for
WILNESS ..covvereiieeeeeereeeeecececene 2-37
[2.33] c. Victim’s Response: Two Wrongs
Don’t Make a Right ........ccccccveeeennenne. 2-39
[2.34] B. Standards of Civility .......ccceviiviiiiniinicneene 2-39
[2.35] VII. Behaving Honestly and Respecting the Court
and Its Orders.........coceevverviervinenienieneceee e 2-43

PART THREE: STRATEGIC AND PRACTICAL CONSIDERATIONS

Chapter 1 Before the Deposition

[1.0] L Purposes of Depositions ...........ccceeeveerveenreenneennne. 1-1
[1.1] A. Preservation of Testimony..........c.cccccveeruvennen. 1-1
[1.2] B. Lock in Witnesses” Testimony ..............c.c...... 1-1
[1.3] C. Develop Evidence to Undermine Credibility... 1-2

XX



[1.4]
[1.5]
[1.6]

[1.7]

[1.8]

[1.9]

[1.10]
[1.11]
[1.12]
[1.13]
[1.14]
[1.15]
[1.16]

[1.17]
[1.18]
[1.19]
[1.20]
[1.21]
[1.22]
[1.23]

[1.24]
[1.25]
[1.26]
[1.27]
[1.28]
[1.29]
[1.30]

[1.31]
[1.32]
[1.33]
[1.34]

[1.35]

[1.36]
[1.37]
[1.38]
[1.39]

IL.

III.

Iv.

D. Fact Gathering ........ccccocevienienienieneeneenenn
E. Document Authentication...........ccceceeereeenuene
F. Preview Witnesses’ Ability to Testify at
TriAl oo
Analyzing the Case........ccccceeevvrerieerieeieeee e
Framing a Discovery Plan ..........cccceevvvivinennnnn.
A. Discovery and ADR ......c.ccooiiiiininiiininnnn
B. Whether to Take Depositions ..........ccccceeeueeenne
C. Type and Number of Depositions to Take .....
1. Considerations ........c..cceceeveeeveerveerueneennees
2. Deposition on Written Questions ............
3. Number of Depositions..........ccccceerveenneen.
Who Should Be Deposed?...........ccoceeneeuennene
Depositions of Corporations and Other
ENtities ...cooveeiiiiieeiieieeceeceeeeeeee e
1. State Court.....coovveneeneenieiieierecrieeeeneeen
2. Federal Court......cccocevvvrveieninineeeenenne,
a. Interrogator’s Perspective..................
b. Defending Counsel’s Perspective .....
Testifying EXperts ........cccovceveveiineeniicnneennen.
Where Should Depositions Be Taken?...........
When in Relation to Other Devices Should
Depositions Be Taken?..........ccccecvvecveenieennnen.
1. State Court......cooeevrevienieiieiieereeeenees
2. Federal Court......cccovereeeeueninineeeeneenne
3. Commercial Cases.......ccccceevveeerveeneeennen.
4
5.

m o

Yol

Document Production...........cc.ccceceeeueennee.

Scheduling Order..........ccoccevvveenieennennen.

I.  In What Order Should Depositions Proceed? ..
Using Technology When Taking a

DepOSItION. ....eeeeieiieiieieeiieceee e
1. Telephone .........ccoooveviiiniiiniiiniiinieeenn
2. Videoconference........c.ccoceevervuervenecnncnne
3. Videotape......cocceeveeeviieniiinieenieeeieeenn
a. Reasons for Videotaping
Depositions .....c.cceeceeeeerneerieenienienen.

b. Using Videotaped Depositions as
Part of Powerful Trial Presentation...
c. Guidelines .......ccceevuerviervcnvecnicnncnnee.
Preparing to Take the Deposition............cccceueeee.
A. Investigatory Phase—Expert Depositions......
1. Deciding which Approach to Take..........

xXi

1-18



[1.40]
[1.41]
[1.42]
[1.43]
[1.44]
[1.45]
[1.46]
[1.47]

[1.48]
[1.49]
[1.50]
[1.51]
[1.52]
[1.53]
[1.54]
[1.55]

[1.56]
[1.57]
[1.58]
[1.59]
[1.60]
[1.61]
[1.62]
[1.63]
[1.64]

[1.65]
[1.66]

[1.67]
[1.68]

[1.69]
[1.70]

[1.71]

2. Preparing for a Possible Expert Hearing ...
B. Investigatory Phase—Witnesses in General...

C. Preparing QUeStions........cceceeveereenienieneenienns
1. Possible Approaches..........ccccccoeevennennen.
a. Detailed Script......cccoeveeeevieiriieeiens
b. Outline......ccceevverienieneenienceicecnee,
c. Alternative Approaches.....................
2. Integration of Documents into
QUESHIONING......eeeveeiieenieenieeriee et
Preparing to Defend a Deposition ..........c..cceceeuee.
A. Facts and Documents........c..ceceeveereernueneenneens
1. Scope of Investigation ...........ccceecveerunnnee.
2. Privileges and Protections .........c..cc........
3. Witness Preparation..........cccccceeeveenueennen.
Q. SCOPE...viiriiiiiieiieeeeeeee e
b. Meticulous Preparation Is Crucial.....
c. Consideration of Individual
Personalities .........cccceeveeveeneenieneenne.
d. Review of Deposition Procedures.....
e. Role Playing........cccocceeviiiniiiniinnnn.
B. Words of Caution and Advice .........cccccecueunee.
1. Tell the Truth......cccoooiniiiininiiinene.
2.  Answer the Question Asked ...................
3. Do not Volunteer Information..................
4. DO NOt GUESS ..eervveenerieiieeiieeieieniieeneeeenees
5. Avoid Arguments with Counsel ..............
6. Do not Answer Until the Question Is
Completed........oeveeerieenieinieieieerieeees
7. If the Question Is Confusing, Say So ......
8. Ask for a Question to Be Read Back if
NECESSATY .evveenveieveieiieeiee e
9. Correct EITOrs ....ccovvvvvieeiiieiieeiieenieeenn
10. Avoid Sweeping Answers and Be
Careful When Giving Precise Ones.........
11. Ask for Breaks as Needed ..........cc..cc.......
12. Special Considerations for Videotaped
DepOoSItions .....cceereenuienieenieeieeieeeeeeen
13. Understand the Place of Objections in
the Deposition........cccveeveeeneeeneeeniieeieeens

xxii



Chapter 2 At the Deposition

[2.0]

[2.1]
[2.2]
[2.3]

[2.4]
[2.5]
[2.6]
[2.7]
[2.8]
[2.9]
[2.10]
[2.11]
[2.12]
[2.13]
[2.14]
[2.15]
[2.16]
[2.17]

[2.18]
[2.19]
[2.20]
[2.21]
[2.22]
[2.23]
[2.24]
[2.25]
[2.26]
[2.27]
[2.28]
[2.29]
[2.30]

[2.31]
[2.32]

L

IL.

III.

Agreeing upon Different or Additional Ground

Role of Examining AttOrney ........cccccceeveeeneeenneenne
A. Take Charge.......ccccceeviieiiieeiiieeieeee e
1. Pursue Answers Doggedly but
Professionally .......ccccevevveviieniienieenieens
2. Scope of Questioning ..........ccccceevereeeneenne
3. ODbJeCtionS.....ceceerueeiierieeieeie et
Listen Closely to the Testimony.....................
Avoid Irrelevant Questions............ccceeuvveennen..
Use of DOCUMENLS ........ccoverueeneeneeneencenienane.
1. General Approach to Questioning...........
2. Discovery of Additional Documents.......
3. Refreshing Recollection ..........ccccceueenene
4. Questions Based on Documents..............
E. Handling Obstructive Behavior......................
1. Speaking Objections..........ccccerveereenueennen.
2. Directions not to0 ANSWer ..........ceceecveenne.
3. Other Forms of Obstruction.....................
4. How to Respond to Obstructive
Behavior ..o,
Role of Defending Attorney .........ccecceeeeveeecveerneene
Listen Closely to Testimony.........ccccceeeeueenee.
Consulting with the Client...........c.ccccceveeneee
Protecting the Witness........cccccceeveerieenneennen.
Guidelines for Making Objections .................
1. Manner of Stating Objections..................
2. Objections as to Form..........ccccecveerureennenn.
a. Speculative Questions...........ccceeueeee
b. Repetitious Questions .........c...cc........
c. Direction not to Answer..........c........
d. Relevancy of Questions ....................
E. Walking Out of Depositions.......c..ccccceveennene
F. Expiration of Time Limits before
Questioning Completed.......ccccceveevenieneennenne
Cross-Examination .........cccceceeevevenereeceennenne
Requesting the Transcript........ccccceevveerueennen.

onw

Snw»

T Q

xxiii



Chapter 3 Correcting the Transcript

[3.0] L Reviewing the Transcript......c..cceeeervieencieennieennen. 3-1
[3.1] 1L How to Make Corrections............ccceeeeeeeeeeeeeeeeeennns 3-2
[3.2] III. Minimizing the Need for Corrections.................... 3-3
[3.3] IV. TIMEHNESS...ciiooeeiiiiiieieieeiieeeeeeeeeeeeeeee et 3-3
[3.4] V. Review of Corrections by Examining Counsel ..... 3-4

Chapter 4 Use of Depositions

[4.0] L Summary Judgment Motions.........ccccceeeveernueennnen. 4-1
[4.1] A. Practical Guidelines for Submitting
Depositions on Summary Judgment
MOLIONS ..ttt 4-1
[4.2] B. Exploiting Inconsistencies and Ambiguities.... 4-2
[4.3] C. Avoiding Problems on the Motion ................. 4-3
[4.4] 1. Adpvice for Interrogating Counsel............. 4-3
[4.5] 2. Advice for Defense Counsel.................... 4-4
[4.6] D. Limitations on Deposition Corrections........... 4-5
[4.7] E. Admissibility of Deposition Testimony ......... 4-6
[4.8] I AtTrIAl ccooiiiiieeeeeeeee e 4-7
[4.9] A. Resolving Issues Regarding Use or
Admissibility of Deposition Testimony ......... 4-8
[4.10] 1. Submitting Testimony and Objections
before Trial .......coocveeviiiiieiiiiiieiiceee 4-8
[4.11] 2. Evidentiary Rulings on Objections
Made during Deposition and Those
Preserved by Rule.........ccccoovvveevveiiennnnn. 4-8
[4.12] B. Use of Deposition Testimony in Lieu of
WINESS .eveieiiieiieeeiieeteeteee et 4-9
[4.13] C. Impeachment Based on Inconsistent
Statements in Deposition Testimony.............. 4-9
[4.14] 1. Preparing to Impeach Trial Witnesses..... 4-9
[4.15] 2. Impeachment Procedure ...........c.cccueen.ee. 4-10
[4.16] D. Use of Deposition on Case in Chief ............... 4-14
[4.17] E. Fairness Considerations...........ccooeeeeeeevununnnnnes 4-14

Appendix: Federal and State Forms for Deposition Practice
Table of Authorities

XXiv



PREFACE TO THE SECOND EDITION

The second edition of this book represents a major revision of its pre-
decessor. We have, of course, updated the case citations, statutory mate-
rial and rules, but we have gone far beyond that:

* We have added new substantive material to the legal section of the text
(Part One).

* We have introduced a new Part Two on ethics, which greatly expands the
discussion of that important subject and does so in light of the N.Y. Rules
of Professional Conduct, which went into effect in April 2009.

* We have also edited the practical advice section, which had been Part
Two in the first edition and becomes Part Three here.

Throughout the book we speak of the deposition. We do so because
that is the term for this discovery device that is employed by the Federal
Rules of Civil Procedure and the Civil Practice Law and Rules. It is appro-
priate, however, to take note of the fact that in the everyday world of law
practice in New York State courts, it is very common, indeed routine, for
lawyers and judges to use the phrase examination before trial, or EBT for
short.

Our ambitions for this undertaking remain unaltered. We hope practi-
tioners will find this book a useful reference tool, a handbook to which they
can turn for information on important legal aspects of deposition practice
in state and federal courts. We also hope the reader will benefit from the
discussion of ethical issues that may arise in various ways in deposition
practice. The answers to ethical questions are not always as clear as one
would wish—sometimes these questions are truly dilemmas—but practi-
tioners must be attuned to potential ethical pitfalls so that they can be pre-
pared for them, investigate them and, ideally, avoid them. In addition, we
have tried to offer some useful practical suggestions about how to navi-
gate around the shoals of deposition practice.

It also continues to be our aspiration that this work will help attorneys
new to litigation practice in the state and federal courts of New York. As
we observed in the preface to the first edition, the path facing the new
attorney is not always smooth in these times of close attention to the bot-
tom line and office productivity on the part of law firms and public sector
employers. This work, we hope, will help to fill any training gap there
may be in regard to deposition practice.
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Finally, we dedicate this book to the memory of two men who for us
were, among many important things, professional guides and models of
commitment to the ideals of the law and dedication to public service.

Dated: January 2011

Hon. Harold Baer, Jr.
Robert C. Meade, Jr.
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