COMMITTEE REPORTS
Report of the Chair
In common with their clients and colleagues in the
Bar, the members of the Business Law Section are increasingly reliant on web interaction. Accordingly, at the January 2011 meeting of the Section Executive Committee, I
appointed the Website Subcommittee to consider how
the Section website could be made more useful to the
members. I thank the members of the Subcommittee for
their well-reasoned and practical recommendations, as
presented in their report to the Section’s Executive Committee (reproduced at the end of the Committee Reports).
The Report was adopted and approved by motion at
a recent meeting of the Executive Committee. The website
enhancements are in various stages of being implemented
by the Bar web master. We look for feedback from our
Section members on these enhancements, as each comes
on-line.
—Paul H. Silverman
Chair of the Business Law Section

Banking Law Committee
The Banking Law Committee has continued to pursue an active agenda in 2011, broadened by the newly
consummated merger with the former Consumer Finance
Committee. At the Committee’s January meeting, held
in conjunction with NYSBA’s Annual Meeting, the program included Mr. Randy Henrick, Associate General
Counsel of DealerTrak, Inc., who reported on the ﬁnal
rules issued jointly by the Federal Reserve Board and the
Federal Trade Commission to implement, effective January 1, 2011, the risk-based pricing provisions of the Fair
and Accurate Credit Transactions Act of 2003 (FACT Act),
which amended the Fair Credit Reporting Act (FCRA).
The purpose of the rule is to require notice to consumers when they are offered or provided credit on terms
that are materially less favorable than those available to
a substantial proportion of consumers from that creditor,
based in whole or in part on a credit report obtained for
that consumer. The agencies issued the rules to clarify
that the risk-based pricing notice requirements apply only
in connection with credit that is primarily for personal,
household, or family purposes—not credit extended for
business purposes. The ﬁnal rules provide two alternative
methods for determining which consumers must receive
risk-based pricing notices for those creditors that prefer
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not to compare directly the material terms offered to their
consumers:
1) the credit score proxy method. A credit score is a
numerical representation of a consumer’s credit
risk based on information in the consumer’s credit
ﬁle. The ﬁnal rules permit a creditor that uses
credit scores to set the material terms of credit to
determine a cutoff score, representing the point
at which approximately 40 percent of its consumers have higher credit scores and 60 percent of its
consumers have lower credit scores, and provide
a risk-based pricing notice to each consumer who
has a credit score lower than the cutoff score.
When credit has been granted, extended, or provided on the most favorable material terms to
more than 40 percent of consumers, the creditor
may set its cutoff score at a point at which the approximate percentage of consumers who historically have been granted, extended, or provided
credit on material terms other than the most favorable terms would receive risk-based pricing notices. The cutoff score must be updated once every
two years.
2) the tiered pricing method. Under this method, a
creditor that sets the material terms of credit by assigning each consumer to one of a discrete number
of pricing tiers, based in whole or in part on a consumer report, may use this method and provide a
risk-based pricing notice to each consumer who is
not assigned to the top pricing tier or tiers.
The ﬁnal rules also include certain exceptions, including one for creditors that provide a consumer with a disclosure of the consumer’s credit score in conjunction with
additional information that provides context for the credit
score disclosure.
Mr. Henrick also reviewed the changes to FTC “Red
Flags Rules” that require that each “ﬁnancial institution”
or “creditor” that offers or maintains one or more “covered accounts” to develop and implement a written Identity Theft Prevention Program that is designed to detect,
prevent, and mitigate identity theft in connection with the
opening of a covered account or any existing covered account. The changes enabled the FTC to begin full-ﬂedged
enforcement of the rules on January 1, 2011.
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With echoes of its previous ill-considered treatment
of lawyers as “ﬁnancial institutions” required to send
consumer privacy notices to their clients—a position defeated in court in a lawsuit brought by the NYSBA—the
FTC has been seeking to apply the Red Flags Rule to
lawyers as well. The Congress has overridden this effort
in the Red Flag Program Clariﬁcation Act (“RFPCA”),
which narrows the term “creditor” to one who regularly
and in the ordinary course of business:
• obtains or uses consumer reports in connection
with credit transactions;
• furnishes information to a consumer reporting
agency (CRA) in connection with a credit transaction; or
• advances funds to or on behalf of a person based
on that person’s obligation to repay the funds or
repayable from speciﬁc property pledged by or on
behalf of the person.
The third category does not include a creditor that
advances funds on behalf of a person that are incidental
to a service provided by the creditor to the person. The
exclusion for an entity that “advances funds on behalf of
a person that are incidental to a service provided by the
creditor to the person” is meant to exempt professional
service providers such as lawyers, doctors, and dentists.
At the same time, the RFPCA also allows the FTC and
the banking agencies to include, by regulation, any other
entity that is a “creditor” under the Equal Credit Opportunity Act that the FTC determines to offer or maintain
accounts that are subject to a reasonably foreseeable risk
of identity theft. This creates a potential tension between
provisions in the RFPCA, as the FTC, by regulation, could
arguably include entities that would otherwise be excluded by the RFPCA. Because this would have to be done
through the rulemaking process, there would presumably
be at least one public comment period during which the
public could express support for, or object to, the coverage of any entity as a creditor.
The Chair then led a discussion of the legal impediments to investing in a bank or thrift institution by a
non-banking investor (e.g., a private equity or sovereign
wealth fund) and the Federal Reserve Board’s and FDIC’s
efforts to facilitate such investments, based upon his
article “So You Think You Want to Buy a Bank?” (which
appeared in the Winter 2010 issue of the NY Business Law
Journal). Although the number of problem banks on the
FDIC’s “watch list” has reached the highest level in more
than 20 years, the results of the FRB’s and FDIC’s efforts
to encourage non-bank investments in banks have been
less than they might have been because of the thicket of
regulation that surrounds any entity that would presume
to own or invest in a bank and the uncertain legislative
climate. While private equity ﬁrms seek a controlling

position in undervalued companies, then “ﬁx them, grow
them, and sell them,” usually in a period of three to ﬁve
years, bank regulatory laws place severe restrictions on
entities that control banks that may make this difﬁcult or
impossible to achieve.
During the Spring, at the request of NYSBA President
Stephen Younger, the Committee actively debated whether the NYSBA should take a position regarding Governor
Cuomo’s proposal, as part of his budget bill, to combine
the State Banking and Insurance Departments and the
Consumer Protection Board. The Committee members
expressed some concerns about the breadth and scope of
the new Department’s authority, particularly with respect
to the expansive deﬁnitions of ﬁnancial fraud and ﬁnancial products and services. However, subsequent amendments alleviated those concerns, by eliminating from the
deﬁnition of ﬁnancial fraud, among other things, Martin
Act (securities law) violations and criminal activity. The
deﬁnition of ﬁnancial products has also been narrowed to
appropriately encompass only the banking law and insurance law, rather than an array of undeﬁned “other laws.”
Further amendment assured that the safety and soundness of ﬁnancial institutions would be a clearly articulated policy goal of the Department, along with consumer
protection, and that assessments on insurance companies
and ﬁnancial institutions would be structured to ensure
that no insurance company expenses are assessed against
banks, and vice versa.
—David L. Glass, Chair

Bankruptcy Law Committee
The Bankruptcy Law Committee met in January at
NYSBA’s Annual Meeting in New York City, where we
discussed the types of issues that the Committee would
like to see addressed during the coming year. At the Committee’s meeting in conjunction with the Section’s spring
meeting, there was a presentation on “Asset Identiﬁcation
and Asset Protection: Counseling Clients in Distress.”
Kenneth Rubinstein, a well-known asset protection lawyer, reviewed pre-bankruptcy and pre-litigation techniques, and Philip Segal, an asset investigator, discussed
some of the tools available for ﬁnding assets.
The Committee has also collaborated with the NYSBA
CLE Department to present a Basics of Bankruptcy Practice course scheduled to be held throughout New York
State in June. We plan to sponsor a CLE program at the
Section’s fall meeting that is commercial in nature.
We always welcome new members to join the Committee! For more information about the Bankruptcy
Law Committee or to join, please visit www.nysba.org/
business.
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—Norma Ortiz, Chair
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Franchise, Distribution and Licensing Law
Committee
The Franchise, Distribution and Licensing Law Committee has been very active. It continues to pursue changes to the New York Franchise Sales Act and its accompanying Regulations in order to make the Act more business
friendly and consistent with the Federal Franchise Rule
which was amended in 2008. The last Committee meeting
was held in January and featured a presentation by Christine Harris and Edith Wiseman of Frandata. Ms. Harris
spoke to the Committee members about the 2011 changes
to the SBA Franchise Registry Guidelines and Procedures
and Ms. Wiseman discussed Frandata’s October 2010
Economic Forecast for Franchising in 2011 and beyond.
Approximately 20 Committee members attended the
meeting. The Committee is planning an “Introduction to
Franchising” CLE Program for the Fall.
—David W. Oppenheim, Chair

Securities Regulation Committee
The Securities Regulation Committee has continued
its monthly meeting programs addressing a wide range of
matters of importance to securities law practitioners. Our
dinner meetings tend to foster lively discussions, and afford Committee members an opportunity to discuss “hot
topics” with persons closely associated with them. Since
our last Committee report in Summer 2010, among the
topics discussed at meetings were:
1.

Corporate Governance and Risk

2.

Fairness Opinions—Recent Cases and Other
Developments
Financial Reform Legislation—an Insider’s View

4.

Current Issues in Executing Capital Markets
Transactions

5.

FINRA Regulatory Notice 10-22: Obligation of
Broker-Dealers to Conduct Reasonable Investigations in Regulation D Offerings, plus other
developments

6.

Reverse Mergers

7.

Dodd Frank Act: (A) Investment Adviser registration and other provisions affecting Hedge Funds
and Private Equity plus (B) the Corporate Governance & Executive Compensation provisions

8.

Dodd-Frank Act: Derivatives provisions (that even
non-derivatives lawyers need to know)

9.

After the Subprime Crisis: A New Era of Financial
Reporting
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“Proxy Access”

Recent 2nd Circuit decision involving SOXA 304
(clawback) and indemniﬁcation rights of the CEO
and CFO

12.

“Proxy Plumbing” & the SEC Concept Release

13. Hedge Fund Compliance: How to Avoid A Mess/
FCPA Developments: Bribery and Corruption
14. Trends in Financial Statement Fraud/Current Issues at the PCAOB
15. Professional Responsibility and the General
Counsel
16. SEC proposal on Investment Adviser Registration
17. SEC proposal on Whistleblower provision in the
Dodd-Frank Act
18. Activist Investors and Activist Investing
19. Information Security in the Practice of Law
20. 2010 Securities Enforcement Update and 2011
Outlook
21. M & A Disclosure Matters and Other SEC
Considerations
22. Recent “Poison Pill” Developments
23. New Lobbyist Regulations’ Impact on Investment
Managers, Private Investment Funds, Placement
Agents and Others
24. Dodd-Frank Act update and other developments
for public companies

3.

10.

11.

In addition, the Private Investment Funds Subcommittee was formed. Its mission is to closely track developments and emerging trends in the private investment
funds industry. The subcommittee will monitor the adoption of new rules and regulations and pending proposals
for reform. It will also monitor the emergence of new industry standards and best practices in respect of fund formation and operations. The subcommittee expects to meet
on a quarterly basis. Participants will include law-ﬁrm
and in-house practitioners representing both hedge fund
and private equity/VC fund managers and investors. The
subcommittee’s successful inaugural meeting was held on
March 10, 2011, and had a presentation on “Recent Insider
Trading Cases and Enforcement Activities.”
The Committee also submitted comment letters to
regulatory authorities on a variety of proposed rules
(some of which implement the Dodd-Frank Act):
• SEC: Disclosure Related to “Conﬂict Minerals”
• SEC: Disclosure of Mine Safety Information
• SEC: Disclosure by Resource Extraction Issuers
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be responsible for updating the list of links that
appear on each Committee’s home page. Going
forward, a Section Staff member should be responsible for ensuring that the links are updated
periodically.

• SEC: (i) Exemptions for Advisers to Venture Capital Funds, Private Fund Advisers With Less Than
$150 Million in Assets Under Management, and
Foreign Private Advisers and (ii) Rules Implementing Amendments to the Investment Advisers Act of
1940

(Basis for Recommended Change—Based on
its review, the Subcommittee concluded that the
“links” that are currently provided on each Committee page are outdated and in need of updating.)

• FINRA: amendments to FINRA Rule 5122 to Address Member Firm Participation in Private Placements
• CFTC: Commodity Pool Operators and Commodity Trading Advisors: Amendments to Compliance
Obligations
—Howard Dicker, Chair
MEMORANDUM
TO:

FROM:

Members of the New York State Bar Association Business Law Section Executive
Committee

(Basis for Recommended Change—Based on its
review, the Subcommittee concluded that there is
no consistency among the committee pages. Some
pages contain several links to other sites or a link
to a Committee Membership page while others
do not. Many Committee pages are outdated. The
Subcommittee further concluded that the website
will be increasingly important to the Association
and Sections and as a result it will be necessary for
NYSBA to designate staff in Albany to be responsible for ensuring that content is updated regularly.)

Members of the Business Section Web Site
Enhancement Subcommittee (David W. Oppenheim (Chair̅Website Subcommittee and
Franchise Law Committee), Samuel F. Abernethy (Executive Committee Liaison), Laurie
Bigman (Banking Law Committee), Howard
Dicker (Chair—Securities Regulation Committee), Matthew Kaplan (Chair—Insurance
Law Committee))

SUBJECT: Preliminary Recommendations Concerning
Enhancement of the NYSBA Business Law
Section Website and Use of Social Media
DATE:

2. Consistency among Committee Home Pages.
Each Committee Home Page shall be updated and
at a minimum should contain the following subpages: “Recent Committee Activity”; “Committee
Roster”; “Links of Interest” and “Join this Committee.” Going forward, a Section Staff member
should be responsible for ensuring that the pages
are updated periodically.

March 10, 2011

Introduction
The Section Web Site Enhancement Subcommittee
(the “Subcommittee”) was formed on January 26, 2011
at the request of Paul H. Silverman, Chair of the NYSBA
Business Law Section (the “Section”) and with the approval of the members of the Section’s Executive Committee. The members of the Subcommittee undertook a
comprehensive review of the Section’s website and then
met on two occasions to discuss areas where improvement in the Section’s website and use of social media
could be achieved.
Committee Findings and Recommended
Enhancements

3. Links from the Section Homepage directly to the
helpful links on each Committee’s homepage.
The Section homepage should be revised to provide for a direct link on the Section homepage directly to the links that appear on each Committee’s
homepage.
(Basis for Recommended Change—This change
will enable visitors to easily access practice-speciﬁc
and helpful links without ﬁrst having to navigate
to each Committee page.)
4. Re-design of the Section Homepage. The Section
shall work with the website programmers retained
by the Section to redesign the homepage to make
better use of wasted space and to change the font
for topic headings to make the page easier to read
and navigate. The Section shall also recommend
that the New York State Bar homepage be redesigned to make better use of available space.

The Subcommittee recommends the following changes and action items concerning the Section’s website and
use of social media:
1. Links to Resources which can assist attorneys in
their practice areas. Each Committee Chair shall
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(Basis for Recommended Change—The Subcommittee observed that there is a lot of wasted space
on the Section homepage, including 1-inch borders
on each side of the page. The Subcommittee also
observed that the font is basically the same on
the homepage and as a result, the topic headings
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do not stand out (See e.g., “Upcoming Events”
and “Announcements” links. With regard to the
New York State Bar homepage, the Subcommittee observed that the entire right hand side of the
home page consists of a picture. The Subcommittee
believes that the Bar can make better use of this
space.)
5. User Preferences. The Section shall work with
the website programmers to determine whether
the “User Preferences” option can be modiﬁed
to make it easier for members to update their
preferences.
(Basis for Recommended Change—As trafﬁc increases and more members rely on the site, members need to be able to tailor the site for each of
their individual needs. Some members may want
to receive every e-mail from the Section while others may only want to receive e-mails relating to
Annual Meetings or CLE programs. The Subcommittee believes that the Section site can be revised
to make it easier to update user preferences.)
6. Social Media. The Section shall work with the
website programmers and the New York State
Bar to explore the possibility of creating a Section
Facebook page and possibly a Twitter account.
If a separate Facebook page or Twitter account is

established, the Section shall work with the New
York State Bar to continuously monitor the sites to
ensure that third party comments and other content are consistent with New York State Bar and
Section standards.
(Basis for Recommended Change—The Subcommittee observed that the New York State Bar
maintains a Facebook Page with 747 followers.
The page includes news updates which appear
on the Facebook page automatically each time
the New York State Bar homepage is updated to
include current news and events. The Subcommittee believes that in the future social media will
be an effective way to communicate with Section
members.)
7. ADA Compliance. The Section shall conﬁrm that
the current and the suggested revisions comply
with the standards of the Americans with Disabilities Act of 1990 and its standards for accessible
website design.
(Basis for Recommended Change—The Subcommittee noted that this is a heavily regulated area
and in light of the proposed changes to the site,
it would be prudent to conﬁrm that the site is
ADA-compliant.)

Request for Articles
If you have written an article you would like considered
for publication, or have an idea for one, please contact
the NY Business Law Journal Editor-in-Chief:
David L. Glass
NY Business Law Journal
Macquarie Holdings (USA) Inc.
125 West 55th Street
New York, NY 10019
david.glass@macquarie.com
Articles should be submitted in electronic document format (pdfs are
NOT acceptable), along with biographical information.

www.nysba.org/BusinessLawJournal
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