What May Be Missing from the Miranda Warning
in Your Next Case
By John J. Brunetti
The 2010 United States Supreme Court decision in
Florida v. Powell1 is a reminder that adequate Miranda
warnings must include an advisement that the suspect
has a right to invoke the rights to silence and counsel, not
only at the outset of the interrogation, but also during the
interrogation. As the Supreme Court held in Miranda itself: “An individual held for interrogation must be clearly
informed that he has the right to consult with a lawyer
and to have the lawyer with him during interrogation
under the system for protecting the privilege we delineate
today.”2 Since the warnings in Florida v. Powell3 concluded
with “you have the right to use any of these rights at any
time you want during this interview,” the Court found
them to be adequate because they “reasonably conveyed
Powell’s right to have an attorney present, not only at the
outset of interrogation, but at all times.”4 The absence of
the word “during” by no means renders warnings fatally
defective. To the contrary, case law shows that phrases
such as “at any time” are adequate substitutes. What is
key is that the warnings make clear that both the right to
silence and the right to counsel, including free counsel,
may be invoked at any time5 during the interrogation.
Not surprisingly, the Court of Appeals has left “no
doubt that the [Miranda] right to counsel extends to representation during any interrogation by the police and
that the defendant is entitled to advice to such effect.”6
Moreover, the Court has held warnings fatally defective due to their failure to include an advisement to the
suspect that he “was entitled to the assistance of counsel
during his questioning by the officer, an aspect of the
warnings to which [the suspect] concededly was entitled.”7 Naturally, Appellate Division decisions echo these
pronouncements,8 as does the C.J.I.2nd instruction on voluntariness.9 However, the Miranda warning published by
the New York State Division of Criminal Justice Services
(DCJS) does not.
The D.C.J.S. Miranda protocol is comprised of a fivepart rights advisement and two questions designed to extract an express waiver of those rights. It reads as follows:
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You have a right to remain silent and
refuse to answer any questions.

2.

Anything you do say may be used
against you in a court of law.

3.

As we discuss this matter you have
a right to stop answering my questions at any time that you desire.

You have a right to a lawyer before
speaking to me, to remain silent until
you can talk to a lawyer, and to have
that lawyer present when you are being questioned.

5.

If you desire a lawyer but you cannot
afford one, one will be provided to
you before questioning without cost
to you.

1.

Do you understand each of these
rights I have explained to you?

2.

Now that I have advised you of your
rights are you willing to answer my
questions?

Examination of the highlighted words exposes how
the right to silence advisement satisfies Miranda’s requirement that the suspect be advised of the right to remain
silent during the interrogation, while the counsel advisement does not. Not only does the right to counsel advisement fail to inform the suspect that he has the right to
request a lawyer at any time during the interrogation, but
it expressly limits the defendant’s right to counsel to the
outset of the interrogation, with the words, “You have a
right to a lawyer before speaking to me, to remain silent
until you can talk to a lawyer, and to have that lawyer
present when you are being questioned.” The advisement
compounds the error by adding “If you desire a lawyer
but you cannot afford one, one will be provided to you
before questioning without cost to you.”
The deficiency in the DCJS charge should be corrected. Until it is, defense attorneys should not hesitate to
raise the issue if the circumstances warrant.
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