Is Your Client Eligible for Unemployment Benefits? Ten Key
Issues to Consider While Advising New York Employees
By Delyanne D. Barros
When faced with sudden unemployment, many
claimants are often unaware of what may affect their eligibility for unemployment insurance (“UI”) benefits. Deciding whether or not to accept a severance package or a
part-time job may impact a claimant’s qualification for UI
benefits. To receive UI benefits, claimants must be unemployed through no fault of their own, have sufficient past
earnings, remain “ready, willing and able” to work, and
actively seek work during their unemployment period.1
Attorneys that assist claimants with their application for
UI benefits should become familiar with the various factors that may result in the reduction or disqualification of
their clients’ UI claim. This article outlines ten key issues
that may arise when advising clients about their qualification for UI benefits.
1.

A claimant may be eligible for UI benefits if the
claimant was constructively discharged from his
or her employment (i.e., forced to quit)

Generally, under the New York Labor Law (“NYLL”),
a claimant is ineligible for UI benefits if he or she voluntarily leaves a suitable employment without good cause.
If the claimant alleges that he or she was forced to quit,
then the claimant carries the burden of proof. The Unemployment Insurance Board (“UI Board”) and New York
courts have recognized various instances that qualify as a
voluntary quit for good cause. For instance, if the claimant’s employer gives him or her a choice of resigning or
being terminated, then the UI Board will construe the
claimant’s subsequent resignation as involuntary.2
New York courts have also recognized other instances where the claimant will be eligible for UI benefits
because he or she was constructively discharged.3 For
instance, the UI Board found that a claimant voluntarily
quit with good cause when he left his job due to his
employer’s discriminatory enforcement of the company’s
tardiness policy.4 The UI Board has also found that a
claimant who left his job was entitled to UI benefits
because his employer failed to respect the claimant’s
seniority rights as they applied to promotions.5 However,
not all proffered justifications in support of this claim will
be accepted. For instance, the UI Board has held that a
claimant voluntarily quit without good cause where she
left her job after her manager warned her that she would
be terminated the following week if she did not improve
her performance.6
2.

A claimant who is terminated for misconduct is
ineligible for UI benefits

To be eligible for UI benefits, the claimant must not
have contributed to his or her termination (i.e., miscon10

duct). The employer has the burden to show that the
claimant’s misconduct was the actual reason for the
termination.7 The employer must also show that the
claimant acted in willful and wanton disregard of its
interest.8 In order words, “for a claimant’s conduct to rise
to the level of disqualifying misconduct for unemployment insurance purposes, the misconduct must either
be detrimental to the employer’s interest or a violation
of a reasonable work condition.”9 The employer must
show that the claimant was terminated because his or her
conduct was not merely negligent, but was damaging to
its economic interest.10 For instance, a claimant’s record
of excessive absences for a non-compelling reason may
be considered misconduct.11 If the employer meets this
burden of proof, the claimant will likely be disqualified
from receiving UI benefits.
3.

Acceptance of a severance agreement may affect
a claimant’s eligibility for UI benefits

A claimant is generally eligible for UI benefits even
while he or she is receiving separation-related payments
such as severance pay. However, a claimant will be
disqualified from receiving UI benefits if the following
qualifications are met: the severance pay represents the
full salary and benefits the claimant received during his
or her employment and the agreement provides that the
severance payments will cease if the claimant obtains
new employment.12 While the claimant is receiving these
severance payments, he or she cannot obtain new employment, therefore, the claimant is considered to not
be “ready, willing, and able” to work as required by the
NYLL.13
A claimant may also be considered ineligible for benefits if the severance agreement provides that the reason
for the termination of employment is a “voluntary separation” without good cause.14 To avoid this problem, attorneys should negotiate appropriate language regarding
the claimant’s departure and a clause providing that the
employer will not contest his or her UI benefits claims.
4.

A claimant may be eligible for UI benefits if
domestic violence was the reason for his or her
voluntary separation from employment

In relevant part, NYLL § 593(1)(a) provides that “a
claimant shall not be disqualified from receiving benefits
for separation from employment due to any compelling
family reason.”15 Domestic violence is specifically recognized as a “compelling family reason.”16 For a claimant
to invoke domestic violence as the reason for voluntarily
quitting his or her job, the alleged domestic violence
must be authenticated by “reasonable and confidential
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documentation which causes the individual reasonably
to believe that such individual’s continued employment would jeopardize his or her safety or the safety of
any member of his or her immediate family.”17 For this
finding, the UI Board and New York courts generally
evaluate the totality of the circumstances to determine
whether the voluntary separation from employment was
the direct result of the claimant being a victim of domestic violence.18 For instance, the UI Board has found that a
claimant had a compelling family reason to quit her employment where she reasonably feared for her safety after
her former husband, who previously abused her and her
children, stalked her near her workplace.19 The Third
Department has also held that a claimant voluntarily quit
with good cause “due to her husband’s escalating verbal
and mental abuse [and] claimant, who was pregnant
and suffering from poor weight gain and sleeplessness,
resigned from her employment and relocated with her
five-year old son to a domestic violence shelter, a decision supported by claimant’s obstetrician.”20
5.

A claimant classified as an independent
contractor may still be eligible for UI benefits

Generally, independent contractors are not eligible
for UI benefits. However, if the employer misclassified
a claimant as an independent contractor, the claimant
may be eligible for UI benefits. To determine whether a
claimant is an independent contractor or an employee,
the UI Board will evaluate whether there was an employer-employee relationship between the two parties.21
To determine the existence of such a relationship, the UI
Board and New York courts often apply the fact-intensive
common-law test, which evaluates how much supervision, direction, and control the claimant’s employer
exerted over the claimant’s work.22 The UI Board also
considers how the employer compensated the claimant
and the nature of the claimant’s work. If an employeeemployer relationship is established, the claimant will be
eligible for UI benefits.
6.

A claimant may work part-time while receiving
partial UI benefits

If a claimant works part-time during his or her period of unemployment, the claimant may still qualify for
partial UI benefits.23 To receive the partial benefits, the
claimant must work less than four days a week and earn
no more than $405 of gross income per week. Each day
a claimant works reduces the claimant’s weekly benefit
rate by one-quarter. Therefore, even if a claimant works
only one hour on any given day, then his or her benefits
will be reduced by one quarter for each day worked. If
the claimant’s weekly wage is above $405, he or she will
not receive the UI benefit payment for that week.
One of the advantages of receiving partial benefits
while working part-time is that it extends the length of
time the claimant may collect benefits. As provided in
NYLL §590 (3)-(4), the duration of UI benefits is calculat-

ed in “effective days” not weeks.24 A claimant is eligible
to receive UI benefits for up to 104 effective days within
the benefit year. When a claimant is considered partially
unemployed for purposes of receiving partial benefits,
days on which he or she is not totally unemployed are
“saved” and can be used for benefits later on.25 For example, if the claimant works two days a week, he or she
may receive 52 weeks UI benefits at a 50% rate simply by
using up to two instead of four effective days per week.26
7.

Self-employment may affect a claimant’s
eligibility for UI benefits

Generally, for purposes of determining a claimant’s
eligibility for UI benefits, the UI Board and New York
Courts have interpreted self-employment as having the
same effect as other forms of full-time and part-time
employment. That is, self-employment will render a
claimant ineligible for UI benefits on the days he or she
performs such work because the claimant is not “totally
unemployed” as required by the statute.27 Any “activity
that brings in or may bring in income at any time” can
be considered self-employment.28 If these conditions are
met, the claimant will be disqualified from receiving UI
benefits for the days worked on his or her business.29
However, if a claimant is pre-approved under the
Self-Employment Assistance Program, the claimant may
receive an allowance for establishing his or her own business.30 To participate in this program the claimant must
first qualify for regular UI benefits.31
8.

Volunteer work during the unemployment
period may result in the reduction and/or
disqualification of UI benefits

Similar to performing self-employment or parttime work, a claimant may also become ineligible for UI
benefits while volunteering during the unemployment
period. To remain eligible for UI benefits the volunteer
work must satisfy certain conditions. First, the volunteer work must be for either a charitable, religious, or a
cultural organization.32 Second, the claimant must not be
paid in any form for such work.33 Third, the volunteer
work cannot be a precondition to being hired or rehired
into a paid position.34 Fourth, the claimant’s volunteer
responsibilities must not impede his or her continued
job search.35 Finally, the volunteer work must not affect
or limit the number of day and hours the claimant is
willing to work.36 In essence, prior to doing volunteer
work, the claimant must understand that he or she has
to remain ready, willing, and able for future employment
opportunities.37
9.

Receiving workers’ compensation may affect a
claimant’s eligibility for UI benefits

When a claimant is receiving workers ‘compensation, he or she may still be eligible for UI benefits. The
claimant’s eligibility will depend on whether he or she
is available and physically able to work. While receiv-
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ing workers’ compensation will not disqualify a claimant from collecting UI benefits, it may decrease his or
her weekly UI benefits rate. When the claimant files for
UI benefits, he or she must inform the Telephone Claim
Center about the workers’ compensation benefits. At that
point, the Telephone Claim Center will determine if it
should reduce the claimant’s UI benefits based on his or
her receipt of workers’ compensation benefits.38 Note,
however, a claimant’s weekly workers’ compensation
and UI benefits cannot exceed his or her weekly wage in
the base period.39
10.

The Department of Labor has the power to
recoup a claimant’s UI benefit payments if it
finds that the claimant was overpaid

In a recent decision, the Third Department confirmed
that pursuant to NYLL §597(4), the Department of Labor
(“DOL”) has the power to recover previously awarded UI
benefit payments as overpayment if the claimant received
a back pay award for the period he or she was receiving
UI benefits.40 Specifically, the Court noted that when a
claimant received a back pay award covering the period
he or she was unemployed, the back pay award for that
period renders him or her not “totally unemployed” as
required by the NYLL. In this context, the Court construed the award of back pay as wages and found that
previously awarded UI benefits were recoverable as
overpayment. In most cases, the DOL is unlikely to seek
recoupment in the absence of fraud or willful misrepresentation and its right to do so is subject to certain time
limits. In relevant part, NYLL § 597(3) provides “any determination regarding a benefit claim may, in the absence
of fraud or willful misrepresentation, be reviewed only
within one year from the date it is issued because of new
or corrected information, or, if the review is based thereon, within six months from a retroactive payment….”41

misconduct before an employee becomes ineligible to receives
benefit. The division’s regulations unequivocally expressed, in
classifying, among other things, inefficiency, negligence, and bad
judgment, as valid causes for discharge which do not render the
employee ineligible.”).
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17.
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