Burdens of Proof at Miranda Statement
Suppression Hearings
By John Brunetti
I.

Introduction

A.

The Decision in People v. Huntley—the
Derivation of the “Beyond a Reasonable Doubt”
Burden

Statement suppression hearings were not required
in New York until 1964 when the United States Supreme
Court declared New York’s procedure for addressing allegedly involuntary statements unconstitutional in Jackson
v. Denno.1 Prior to Jackson, the New York procedure was
dictated by its Court of Appeals cases that construed the
New York Constitution as requiring a jury to pass upon
the voluntariness of a defendant’s statement beyond a
reasonable doubt, unless there was no factual dispute
such that the court could find involuntariness as matter
of law.2 The Supreme Court found this procedure constitutionally defective, holding that due process entitled the
defendant to a clear-cut judicial determination of the voluntariness of his statement.
Faced with the task of conforming New York’s procedure to the constitutional requirements set out in Jackson,
our Court of Appeals rendered its decision in People v.
Huntley.3 The new procedure required that “the judge
must find voluntariness beyond a reasonable doubt before the confession can be submitted to the trial jury,” and
placed the burden on the People to prove voluntariness.
This rule was necessarily limited to traditional voluntariness claims because Miranda had not yet been decided.
Once Miranda was decided, courts began to apply the
Huntley standard to Miranda claims,4 and as late as 1998,
the First Department upheld the admissibility of a statement, saying, “[T]he suppression hearing testimony established beyond a reasonable doubt that the defendant
knowingly and voluntarily waived his Miranda rights.”5
Nonetheless, it has accurately been observed by Professor
Peter Preiser in his Practice Commentary to CPL 710.60
that “the People’s burden of proof beyond a reasonable doubt in a Huntley hearing is an anachronism and
might well be reconsidered by the Court upon proper
argument.”
B.

The Melding of Search and Seizure Burdens Into
Statement Suppression Litigation
The 1982 decision of the Court of Appeals in People
v. Love6 is often relied upon for the proposition that the
defendant has the ultimate burden of persuasion to prove
a Miranda violation. The Court found in Love that the
defendant’s bare allegation that he had been a patient in
a psychiatric hospital at the time of the alleged Miranda
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rights waiver did not automatically discharge “the defendant’s burden of persuasion.”7 The basis for attributing
that burden of persuasion to that defendant in a statement
suppression context was citation to People v. DiStefano,8 a
minimization wiretap case, which cites People v. Berrios,9
the landmark case placing the burden of persuasion on
the defendant in search and seizure cases. Neither Berrios
nor DiStefano had anything to do with statement suppression burdens. Yet, the infection of their search and seizure
burden pronouncements into statement suppression
procedures has evolved over the years to the point that
“where the prosecution in the first instance establishes the
legality of the police conduct and the defendant’s waiver
of his [Miranda] rights, the burden of persuasion on motion to suppress [a statement] rests with the defendant.”10

II.

The Fluctuation of Burdens in Statement
Suppression Hearings

The fluctuation of burdens under the procedural construct of suppression hearings allows the People’s potential burdens to be broken down into three categories: (1)
the burden of going forward; (2) the ultimate burden of
persuasion; and (3) the burden to call a particular witness,
usually on rebuttal. The fluctuations in burdens of going
forward and ultimate persuasion are dictated, in part, by
the notion that because constitutional rights are personal,
it is fair to make the defendant prove a violation of those
rights.11 These burdens are also influenced by judicial recognition that requiring the People to prove a negative is
“a requirement the law finds ‘generally unfair.’”12
The People always have the burden of going forward.
However, once the People have met their initial burden
of going forward, it is the defendant who shoulders the
ultimate burden of proving that, among other things, he
was seized or in custody, such seizure was unlawful, his
Miranda rights waiver was not knowing and/or his indelible right to counsel had attached.

III.

The People’s Burden of Going Forward

The People have the burden of going forward at any
suppression hearing to establish (1) a lawful rationale for
the conduct of government agents; or (2) a basis for averting suppression.13 When the People fail to go forward
with evidence sufficient to avert suppression,14 then the
court is justified in granting the motion to suppress because the People have failed to discharge their initial burden of going forward.
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A.

The People’s Burden of Going Forward on
Miranda Issues

When dealing exclusively with a Miranda issue, the
People have a single burden to go forward that they may
meet in one of two ways. They may concede that the defendant was in custody and was interrogated, and then
go forward with evidence necessary to avert suppression,
i.e., the defendant was adequately advised of his rights
and validly waived them. In addition or as an alternative,
they may go forward with evidence tending to show that
the defendant was not in custody (e.g., appeared at the
police station voluntarily) or that he was not interrogated
(e.g., made a spontaneous admission). If the People adduce evidence sufficient to sustain their position that
warnings were either given and waived or not required,
the burden of going forward then may shift to the defendant to prove that either he was subjected to custodial15
interrogation or his waiver was not knowing.16
B.

The People’s Burden to Go Forward With Proof
That Defendant Was Adequately Advised of His
Rights

If the defendant was subjected to custodial interrogation, then the burden is on the People to go forward with
evidence demonstrating the legality of the police conduct
by showing that the defendant was “adequately advised”
of his Miranda rights and voluntarily and knowingly
waived them. Once the People have shouldered their
burden of going forward to show that the defendant was
adequately advised of his Miranda rights and voluntarily
and knowingly waived them, the burden shifts to the
defendant to show that the waiver of his rights was not
knowing.17
C.

The People’s Burden of Going Forward to Prove a
Waiver

The People shoulder the burden of going forward
with proof of a valid Miranda rights waiver as part of
their burden of going forward with evidence to withstand suppression. The People may discharge their burden in a variety of ways because valid waivers of Miranda
rights take many forms. These waivers may be oral or
written.18 They may be express or implied.19 The simple
act of answering a question about crime involvement after being advised of the four basic warnings may constitute a valid waiver.20 The Court of Appeals expressly recognizes an implicit waiver as valid, such that confessing
after being advised of one’s rights is the equivalent of a
waiver, and that is all that is necessary to “support a conclusion that defendant implicitly waived those rights.”21
D.

The People’s Burden of Going Forward on a
Voluntary Accompaniment Theory

When the People are faced with a situation where
the defendant was not given Miranda warnings prior to
a station-house interrogation by police, they may argue

that warnings were not necessary because the defendant
voluntarily accompanied the police to the station-house.
Voluntary accompaniment is a species of consent, and
thus, the Court of Appeals imposes a “heavy burden”
upon the People to prove voluntary accompaniment.22

IV.

The Burdens of Persuasion

A.

The People’s Burden to Prove Traditional
Voluntariness Beyond a Reasonable Doubt

In New York, unlike in federal court,23 the prosecution must prove the voluntariness of a defendant’s statement beyond a reasonable doubt.24 This legal principle
was first applied solely in the context of traditional voluntariness cases well before the advent of Miranda. When
the terminology is changed from “voluntariness” to “involuntarily made” as that term is defined in CPL 60.45,
the assertion that the People must prove beyond a reasonable doubt that a defendant’s statement was not “involuntarily made” is inaccurate because, as will be discussed
later, it is the defendant who has the burden of proving
that his waiver of Miranda rights was not knowing.
B.

The Burden to Prove Custody for Miranda Issues

The United States Supreme Court has placed the burden on the defendant to prove that he was in custody so
as to have been entitled to Miranda warnings prior to interrogation. In Berkemer v. McCarty,25 the Supreme Court
faulted the defendant for having “failed to demonstrate
that, at any time between the initial stop and the arrest, he
was subjected to restraints comparable to those associated
with a formal arrest.” Whether or not the New York rule
is the same is an issue once viewed as unsettled. Judge
Simons’ dissent in People v. Alls26 interpreted the majority
opinion in Alls to “improperly suggest that the burden of
proof is on the People to establish that the defendant was
not in custody for purposes of Miranda,”27 and the First
Department once felt it necessary to introduce one of its
custody holdings by saying, “Regardless of which party is
deemed to have the burden of proof on the issue of custodial interrogation.”28 More recent decisions are in accord
with the federal rule which places the ultimate burden to
prove custody upon the defendant.29
In 2011 the Third Department asserted not only that
the People have the burden of proving that the defendant
was in Miranda custody, but also that they must do so beyond a reasonable doubt: “[t]he burden is on the People
to prove beyond a reasonable doubt that the individual
was not in custody before Miranda warnings were given.”30 The only support for the Court cited for that proposition was one of its own decisions issued three years
earlier31 where all the Court correctly asserted was that
“[t]he People bore the initial burden of proving beyond a
reasonable doubt that defendant’s statements were voluntary,” without reference to custody, and the only postMiranda case cited for that proposition was People v Rosa,32
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a case that places the burden upon the defendant to prove
the attachment of the New York right to counsel.
C.

The People’s Burden to Prove That the Defendant
Was Not Interrogated

It is the People’s burden to prove that a defendant’s
statement was spontaneous and did not result from police
interrogation.33 The People will sustain this burden by
demonstrating that the defendant was not asked questions which a reasonable police officer would anticipate
to evoke an incriminating response.34 This is an objective
test of whether the defendant’s statement was “triggered
by police conduct which should reasonably have been
anticipated to evoke a declaration from the defendant,”
rather than “whether, through hindsight, defendant professes to believe police intended to provoke an incriminating response.”35 It is reasonable to assume the interrogating officer is in the best position to deny or admit making
statements or engaging in conduct that a reasonable police officer would believe likely to evoke an incriminating
response, so the onus of drawing out information on that
subject lies with the People.
D.

The People’s Burden to Prove an Adequate
Advisement of Miranda Rights

As the United States Supreme Court said in Miranda:
“No effective waiver of the right to counsel during interrogation can be recognized unless specifically made after
the warnings we here delineate have been given….36 If
the interrogation continues without the presence of an
attorney and a statement is taken, a heavy burden rests
on the government to demonstrate that the defendant
knowingly and intelligently waived his privilege against
self-incrimination and his right to retained or appointed
counsel.”37 Thus, the People shoulder both the burden of
going forward with a basis to avert suppression,38 and the
ultimate burden of persuasion to prove that the defendant was adequately advised of his rights to silence and
counsel and waived them. Since a valid waiver is not possible unless the rights advisement is adequate, in order to
prove a valid waiver, the People shoulder the burden to
prove a valid rights advisement.
E.

The People’s Burden to Prove the Miranda Rights
Waiver Was Voluntary

As discussed above, well before Miranda was decided,
New York constitutional law required that the People
prove to the trial jury the traditional voluntariness of a
defendant’s statement beyond a reasonable doubt. Subsequent to Miranda, courts began to require that the People
prove to the suppression court the voluntariness of the
Miranda rights waiver beyond a reasonable doubt.39
F.

The Defendant’s Burden to Prove the Miranda
Rights Waiver Was Not Knowing

Experienced criminal litigators and judges may find
the heading that introduces this segment misleading, if
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not downright inaccurate. Yet, the assertion that the defendant has the ultimate burden of persuasion40 to prove
that his Miranda rights waiver was not knowing is supported by Court of Appeals and Appellate Division case
law worthy of quotation here. The Second Department:
“[W]here the prosecution in the first instance establishes
the legality of the police conduct and the defendant’s
waiver of his rights, the burden of persuasion on a motion to suppress [a statement] rests with the defendant”;41
“[T]he defendant offered no evidence and, thus, failed
to meet his burden of persuasion concerning his state of
mind at the time of his waiver.”42 The Court of Appeals:
“That defendant was a patient in the Capital District Psychiatric Center at the time of the waiver is not sufficient to
meet defendant’s burden of persuasion, the People having shown the legality of the police conduct in the first
instance.”43
“[O]nce the People meet their initial burden of establishing the legality of the police conduct and the
defendant’s waiver of rights, the burden of proof at the
suppression hearing shifts to defendant,”44 to prove by a
preponderance of the evidence that his waiver was not
knowing, whether due to tender age,45 mental impairment,46 intoxication,47 heroin withdrawal,48 or some other
factor. In the waiver context, the divergence in burdens
for voluntary waivers and knowing waivers makes
sense because only the defendant is privy to information
that might render his waiver unknowing or unintelligent, whereas, when it comes to the voluntariness of the
waiver, the police officers are certainly aware of their own
treatment of a suspect.
G.

The People’s Burden to Disprove an Invocation
of Rights Where There Is Some Evidence of an
Invocation

When a statement suppression hearing begins, the
People shoulder the burden of going forward with a basis to avert suppression by demonstrating either that the
defendant was not in custody, not interrogated or was adequately advised of and waived his rights. In discharging
their burden of going forward, the People are under no
obligation to prove that the defendant did not invoke his
right to silence or counsel. However, when there is testimony at a suppression hearing from the accused, or even
a police officer, that could support an invocation finding,
the People shoulder the burden of persuading the court
that the defendant did not invoke silence or counsel. That
is not the case when the defendant claims his right to
counsel attached as a result of either the entry of counsel
or commencement of a criminal action. In those two circumstances, the defendant shoulders the ultimate burden
of persuasion.49
Once the defendant (or some other witness) testifies
at a statement suppression hearing that the accused invoked his right to silence or counsel, it is up to the People
to disprove that claim beyond a reasonable doubt. This
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rule statement is drawn from a line of Appellate Division opinions (some where the Court of Appeals denied
leave) that applied, correctly or not,50 the doctrine of
People v. Huntley,51 (decided before Miranda) to Miranda
suppression litigation issues and required that the People
prove a valid Miranda rights waiver beyond a reasonable
doubt.52 The core obligation of this burden of persuasion
is proof of a waiver, for if there is no waiver, a court need
not reach issues of voluntariness or intelligence.53 When
there is some proof in the suppression hearing record that
a defendant invoked silence or counsel at any time, even
after an initial waiver,54 it is impossible for the People to
prove that a waiver of silence or counsel preceded statements which followed without, at the same time, proving
that the defendant did not invoke silence or counsel.
In People v. Pugh,55 decided in 1979, the Court required the People to disprove the defendant’s invocation
of silence claim beyond a reasonable doubt, whether the
doubt arose from the defendant’s testimony or that of the
People’s police witnesses: “divergence in their [officers’]
testimony [may] give rise to a reasonable doubt as to
whether defendant indicated at some point that he would
prefer to remain silent.”56 Thus, since suppression is
mandated where the court has a reasonable doubt about
whether or not the defendant invoked his rights, the
People necessarily shoulder the burden to remove that
doubt. Federal courts and57 the highest courts in other
states agree.58
H.

The Separate Burdens Where the First Admission
Is Illegally Obtained

When the defendant is interrogated while in custody
without having been advised of his rights, and he makes
an admission, that statement is inadmissible. If the defendant is given his warnings after that first admission
is made, and then makes a second admission, the defendant may argue that the second admission is the tainted
product of the initial illegality consisting of his custodial
interrogation without having been advised of his rights.
Whether or not that second statement procured after the
administration of Miranda warnings will be admissible
will turn upon the application of the “continuous interrogation” and/or the “cat-out-of-the-bag” doctrines. Burden placement for these two doctrines differs.
i.

The People’s Burden of Proving That There
Were Two Interrogations Rather Than “One
Continuous Interrogation”

If a custodial interrogation was infected by police
illegality, all statements produced by that interrogation
will be subject to suppression unless there was a “pronounced break” in its continuity and it was conducted
in the wake of an otherwise valid Miranda rights waiver.
The burden rests with the People to prove a “pronounced
break” in the continuity of the interrogation. Where the
police are unable to pinpoint the precise point during

an interrogation at which the defendant made his first
admission, the People will be unable to prove that a
“pronounced break” in the interrogation interrupted its
continuity so as to save the second admission from being
deemed tainted by the initial improper questioning.59
ii.

The Defendant’s Burden of Proving the “Cat-Outof-the-Bag” Theory

When the defendant has made two statements, the
first procured in violation of his constitutional rights and
the second in compliance with them, he may argue that
the second statement was compelled by the first. The
defendant has the burden to prove such a “cat-out-of-thebag” claim because the test is “whether the defendant felt
so committed to this prior statement that he felt bound
to make another.”60 The defendant is in the best position
to prove how he felt, so he has the burden of doing so. In
fact, a defendant has little chance of succeeding on such a
theory if he does not testify at his suppression hearing.61

V.

The People’s Burden to Call Witnesses to
Explain or Rebut Testimony

When the defense attributes conduct to an officer
during the defense case at a suppression hearing that
has bearing on a statement suppression issue, and there
is some proof of that officer’s interaction with the defendant, the People’s failure to call that officer in rebuttal
may result in suppression of the statement. That was the
ruling in People v. Valerius,62 where the People discharged
their initial burden of going forward with regard to the
admissibility of the statement by calling Officer Fuentes.
Fuentes testified that the defendant emerged from a room
in which he had been with Officer Cotter. Fuentes further testified that Cotter told him that the defendant had
something to say, so Fuentes advised the defendant of his
rights and took the defendant’s confession.63 After the
People rested, the defendant testified that Officer Cotter
physically abused him and verbally threatened him. The
prosecution rested, assuming that the trial court would
disbelieve defendant’s claim of abuse. The Court of Appeals held that a voluntariness determination was not
supportable because of the People’s failure to call Officer
Cotter. This was not a situation where the defendant’s
body displayed evidence of physical abuse. It was the defendant’s uncontradicted testimony that an officer threatened him that was sufficient to preclude a finding of voluntariness beyond a reasonable doubt because the People
did not call the officer to whom the threat was attributed
to deny the allegations of coercion.
In People v. Anderson,64 the defendant testified that
he invoked his right to counsel to one of the officers in
whose custody he was placed and who was not called by
the People at the suppression hearing, either as part of
their direct case or in rebuttal. The Court of Appeals reversed, finding that “while it is true that the People have
no obligation to produce all police officers who had con-

NYSBA New York Criminal Law Newsletter | Fall 2012 | Vol. 10 | No. 4

11

tact with the defendant from arrest until the time that the
challenged statements were elicited, this record does not
support the determination by the lower courts that the
defendant’s right to counsel was not violated by questioning him after he had requested counsel.”65
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analysis, there is no difference between an invocation which comes
in immediate response to initial warnings and one which comes
after an initial waiver of rights. That agreement is found in Justice
Souter’s concurring opinion in Davis v. U.S., 512 U.S. 452, 471, 114
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with the failure of the Court to require a clarification inquiry.
He rejected any notion that an initial Miranda waiver of counsel
and a subsequent invocation should be treated any differently,
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had invoked his right to silence or counsel, this was an incorrect
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state has the burden of proving a statement voluntary, and the
state has the burden of proving a consent voluntary, then “that
same standard applies in the context of the accused’s invocation
of counsel.” Burk v. State, 848 P.2d 225 (Wyo. 1993). An even
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finds from the evidence in the record—whatever
that evidence is, and whoever offered it—that the
defendant unequivocally invoked his or her right
to counsel, and that the authorities continued their
questioning, the court must suppress the defendant’s subsequent statements. If the trial court finds
that the defendant did not invoke his or her right to
counsel, or invoked it but validly waived that right
after invoking it, the subsequent inculpatory statements are not subject to suppression. And, finally,
when, as here, the trial court determines that the
evidence regarding invocation of the right to counsel is in equipoise the state necessarily has failed to
meet its burden of persuasion, and the state loses.
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62.
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63.
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