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economy was the inclusion of key wireless technology provisions in the recently passed Middle Class
Tax Relief and Job Creation Act of 2012 (the “Act”).15
Portions of the law address spectrum management,
wireless infrastructure siting on federal land, as well
as the location of public emergency technology. As
declared by Congressman James Upton of Michigan
on the House floor presenting the conference committee report on the Act:

• Increasing the height of a tower by more than
10%, or by the addition of an antenna array with
separation from the nearest existing antenna not
to exceed twenty feet, whichever is greater;19 or
• The width of the tower will be increased by more
than the greater of: (a) 20 feet in any direction
from the edge of the tower; or (b) the width of
the tower structure at the level of the appurtenance;20 or

Like the JOBS Act, Title VI, Subtitle
D, of the Middle Class Tax Relief and
Job Creation Act of 2012 is designed
to spur the next generation of wireless
investment and innovation, to bring
in federal revenue in the form of auction proceeds, and to promote significant new job creation.16
From a municipal perspective, one of the most significant sections of the Act is the broadening of wireless
carrier pre-emption included in Section 6409. Section
6409 provides in relevant part that:
Notwithstanding Section 704 of the
Telecommunications Act of 1996 or any
other provision of law, a state or local
government may not deny and shall
approve any eligible facilities request
for a modification of an existing wireless tower or base station that does
not substantially change the physical dimensions of such tower or base
station.17
In essence, Section 6409 creates a new category of
modification subject to only a limited scope of review
and requires that a jurisdiction get to “yes.” Section
6409 effectively creates a two- pronged test which
limits the review of an application to modify a wireless facility to the determination: (1) that the proposal
is an “eligible facility”; and (2) the modification does
not constitute a “substantial change.” If an application meets these two criteria, the modification must be
approved.
B.

What Is an Eligible Facility?
The Act defines an “eligible facilities request,”
or this new category of modification, as a request for
modification of an existing wireless tower or base station that involves:
• Collocation of new transmission equipment;
• Removal of transmission equipment; or
• Replacement of transmission equipment.
1.

What Is a Substantial Change?
Previously, the FCC itself defined a substantial
increase as:18
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• The installation of more than the standard number of new equipment cabinets for the technology involved, not to exceed four, or more than
one new equipment shelter;21 or
• Requiring excavation outside of the existing
tower site defined as the boundaries of the
leased or owned property surrounding the tower
at the time of the proposed collocation and any
access or utility easements already related to the
site.22
2.

The Implications of Section 6409 for Local
Wireless Provisions and Processes
The language of Section 6409 clearly establishes
that this new law applies regardless of any other provision of law, including local wireless provisions. Many
municipalities have no doubt encountered applications
by licensed wireless carriers that fit within the Section
6409 two-pronged criteria noted above, including, but
not limited to, the addition of antennas on an existing
tower with associated equipment at grade. However,
some local codes do not treat this scenario differently
than an application for an entirely new tower or otherwise require exhaustive site plan and special permit
review processes even though such modification does
not substantively alter a facility as it exists or was originally evaluated and approved. Section 6409 clearly
preempts the use of a discretionary approval process
for such “eligible facilities requests” and disallows
additive discretionary approvals for an existing facility
so that critical wireless infrastructure can be timely
deployed. Indeed, in the conference report on the Act,
Congressman James Upton of Michigan explained
that Section 6409 of the Act “streamlines the process
for siting of wireless facilities by preempting the ability
of State and local authorities to delay collocation of,
removal of, and replacement of wireless transmission
equipment.”23
Accordingly, in some cases, significant changes to
local wireless provisions will be required for compliance with Section 6409, particularly for municipalities
that have not reviewed wireless provisions within the
last five years. Indeed, for many local jurisdictions, the
wireless provisions and processes have remained largely unchanged since adoption, which likely occurred as
a reaction to the Telecommunications Act of 1996. In
many instances, even jurisdictions that have updated
31

their Comprehensive Plans within the last few years
have not included revised wireless provisions in those
updates. Consequently, local jurisdictions will likely
need to revisit their wireless provisions and processes
now to ensure compliance with Section 6409 and
federal policy direction to expedite critical wireless
infrastructure deployment.
C.

Shot Clock Revisited
The importance of expedited deployment of wireless infrastructure was reinforced by the FCC’s Declaratory Ruling of November 9, 2010, which interprets
§332(c)(7)(B) of the TCA and establishes specific time
limits for decisions on wireless land use and zoning
permit applications (the “Shot Clock” ruling). As discussed in detail in last year’s article, Wireless Services,
Infrastructure & Zoning: A Time for Local Regulatory
Change in New York?,24 state and local governments
have 90 days to act on a complete application to collocate wireless facilities on existing structures.25 The
Act, together with the Shot Clock ruling, mean that
state and local governments must approve within 90
days any eligible facilities requests for collocation or
replacement of transmission equipment on existing
towers that do not substantially change the physical
dimensions of such tower. Two decisions of interest
provide guidance in this area.
1.

FCC’s Wireless Deployment “Shot Clock”
Upheld
The Fifth Circuit recently upheld the validity of
the Shot Clock ruling in response to a challenge by
the Cities of Arlington and San Antonio, Texas (the
“Cities”). In City of Arlington v. FCC26 the Cities sought
review of the Shot Clock ruling issued in response to
a petition for a declaratory ruling by CTIA, a trade
association of wireless telephone service providers.
The Court considered five claims raised on appeal by
the Cities: (1) violation of the Administrative Procedure Act (APA) because the FCC’s action was in fact a
rulemaking action and required notice and comment;
(2) violation of due process because CTIA did not
provide notice of the adjudication to state and local
governments, CTIA sought to challenge such inaction
by adjudication before the FCC; (3) violation of the
FCC’s statutory authority because the FCC did not
have the authority to interpret the text of Section 332;
(4) the FCC’s interpretation of Section 332(c)(7)(B) is
unreasonable; and (5) violation of the APA because the
FCC’s Declaratory Ruling is arbitrary, capricious and
an abuse of discretion. The Cities sought an order from
the Court granting its petition for review.
The Court held that the FCC’s Declaratory Ruling
(the Shot Clock) did not violate the APA because not
only was it a proper adjudication, any error that resulted in the FCC proceeding by adjudication and not
rulemaking was harmless error. Ultimately, the Court
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found the FCC’s notice process adequate and not violative of the appellants’ due process rights. The Court
held that the FCC is entitled to Chevron27 deference in
interpreting Section 332(c)(7)(B) and Chevron deference
applies when agencies determine the extent of their
own jurisdiction.
In dicta the Court noted that there was a window
between a state or local government’s violation of the
“shot-clock rule” and a “reasonable period of time,”
as contemplated by Section 332(c)(7)(B)(ii). Indeed, the
Court noted that a state or local government which
fails to act within the time frames established by the
Shot Clock ruling can seek to rebut the presumption of
unreasonableness by pointing to reasons why the delay
was in fact reasonable.28
Notably, however, issuance of this decision preceded the Act. As the Court ultimately held the FCC’s Shot
Clock ruling was not arbitrary, capricious, or an abuse
of the FCC’s discretion, it must then be read together
with the new provisions of the Act. Under the terms of
the Act, there is no applicable discretionary approval
process so long as the facility and the request meet the
Section 6409 two-prong test. Where this is the case, the
window for any reasonable delay is likely narrowed as
contemplated by the Court in Arlington.
2.

SEQRA May Not Be Used to Circumvent the
Shot Clock
A recent Western District of New York case also
concerned the Shot Clock and in finding unreasonableness, provided an analysis of State Environmental
Quality Review Act (“SEQRA”)29 procedure as applied. In Bell Atlantic Mobile of Rochester, L.P. v. Town of
Irondequoit,30 Plaintiff, Bell Atlantic Mobile of Rochester
(doing business as “Verizon”), proposed a 120-foot cell
tower to replace an existing 84-foot emergency communications tower located on a fire district site.31 The replacement tower was being proposed for Verizon and
emergency communications equipment, as well as to
provide collocation opportunities for additional wireless carriers in the future. Verizon submitted its special permit application for the proposed replacement
facility only after it reviewed a number of alternate
locations and found them inadequate for the provision
of its service. As part of the required special use permit
process, the Planning Board reviewed the application
and issued a favorable recommendation in its referral back to the Town Board, which had final approval
authority. The Town Board, after a number of hearings
on the matter, then issued a positive declaration under
SEQRA and suggested a different site be located. Verizon filed suit thereafter claiming two violations of the
TCA: unreasonable delay (47 U.S.C. § 332(c)(7)(B)(ii)),
and unlawful prohibition of the provision of wireless
services (47 U.S.C. § 332(c)(7)(B)(i)(II)).
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With respect to the unreasonable delay claim, the
Court found that the invocation of a positive declaration under SEQRA was pretextual and constituted
an unreasonable delay in contravention of the TCA
and the Shot Clock ruling.32 Since SEQRA mandates
an initial determination regarding the likelihood of
significant impact to the environment as early as possible, and the record was devoid of potential impacts
indicating a significant potential impact, the Court
held the positive declaration pretextual, dilatory, and
without evidentiary support. The Court found that
there were no other available sites to provide the
needed coverage, that there were no impact or safety
concerns and that radio frequency emissions were not
within the Town’s consideration. The Court found that
instead of a “substantial controversy over a potential
impact,” this was a public controversy which could
not justify the invocation of a positive declaration
under SEQRA.33
While this decision relates specifically to a new
tower, the Court clearly required a judicious and
appropriate application of SEQRA and noted the
limitations of local review as related to wireless sites.
Indeed, under Section 6409 of the Act, an eligible
facility request for modification that does not propose
a substantial change should be classified as an action
that should be deemed Type II exempt under SEQRA
and not be subject to further environmental review as
there is no applicable discretionary action.34
D.

Expedited and Appropriate Local Review
Federal policy priorities, the provisions of the new
Act, the FCC Shot Clock ruling, and recent case law
together establish a regulatory framework requiring
expedited and appropriate local review for the provision of critical wireless infrastructure. As discussed
herein, compliance with this regulatory framework
may require updates to local zoning or wireless law
requirements and changes in how applications are reviewed and processed on a local level. Included below
are some suggestions for balancing legitimate zoning
objectives with respect to wireless facility siting in a
manner that complies with the regulatory framework
of expedited deployment of wireless infrastructure.
1.

Administrative Review Provisions
The preemptive effect of Section 6409 of the Act
essentially requires an administrative review process
for modifications to qualifying proposals. In conjunction with the Shot Clock ruling, Section 6409 of the
Act mandates that review of eligible facilities is not
a discretionary act by a state or local government and
any review is subject to a reasonable time frame. A
helpful example of a wireless provision that complies with Section 6409 of the Act can be found in the
Model Wireless Telecommunications Facility Siting
Ordinance (the “Model Ordinance”) developed by the
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New York State Wireless Association (“NYSWA”).35
The Model Ordinance provides unambiguous and
specific definitions that can be easily applied to modifications of existing facilities. The administrative review
provision of the Model Ordinance provides a nondiscretionary review process for the deployment of
essential wireless facilities that includes use of existing infrastructure including collocations and minor
modifications.
2.

Efficient Use of Qualified Municipal
Consultants
A commonplace part of many municipal review
processes is the use of outside consultants to review a
wireless facility application. However, administrative
proceedings, which are not subject to SEQRA and are
not discretionary, should not require and do not justify
the use of an outside consultant. Such collocations
and minor modifications to existing wireless facilities
should be treated like any other minor modification
to an existing development. The review and approval
process for the existing facility was likely comprehensive. Therefore, a proposed modification that qualifies
with Section 6409’s two-prong test should not require
the same level of review as an application for a new
tower facility. Such minor modifications do not raise
any issues that require the review of a wireless consultant and analysis of this two-prong test can be done by
existing municipal staff such as the Building Inspector.
For other types of proposed wireless facilities, such
as a new tower site, which may warrant the use of a
consultant, the scope of work should be crafted such
that the consultant’s role does not overlap with that of
any other consultants or professionals already retained
or on staff who are reviewing the same aspects of the
application. In other words, the wireless consultant
should not be tasked with review of aspects of the
application that are typically reviewed by municipal
staff, such as building, engineering and/or planning or
aspects which are not within the consultant’s expertise.
Thus, it is important during the hiring process to review a consultant’s scope of work and credentials carefully. If a consultant is retained, activities performed on
behalf of the municipality must be closely monitored
by the municipality.
A cautionary tale regarding wireless consultants
is found in MetroPCS v. Village of East Hills,36 where
a municipal zoning board denied a wireless carrier’s
application for a special exception permit and variances to install a rooftop wireless facility. Through its
consultant, the zoning board required the applicant
wireless carrier to provide additional information as
to need and emissions and also investigate alternate
technologies and screening of the proposed antennas.
MetroPCS provided supplemental submissions and
hearing testimony from its professional consultants.
A licensed architect testified that the municipality
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requested screening (which was materially different
from approved facilities on the same building) required significant structural changes to the building to
accommodate added wind load and was not practicable.37 A planner versed in evaluating aesthetic impacts
indicated that the proposed antennas in addition to
existing facilities would have a de minimus visual impact.38 Additional materials regarding the need for the
site as well as testimony of FCC emissions compliance
was provided by a radio frequency engineer.39
Despite the evidence provided in support of the
application, the board denied the application, relying largely on the testimony of its hired consultant. In
overturning the zoning board denial, the Court found
that the consultant lacked expertise in the field and
was not a licensed architect, engineer, certified appraiser or planner, had not tested the MetroPCS signal
in the Village and did not even possess a MetroPCS
phone.40 The Court held that “a finding which relies on
[a consultant’s]…unsupported opinion to the exclusion of all other witnesses is not based on substantial
evidence” and the Village was compelled to issue the
special permit and variances.41 The East Hills decision
reminds communities to retain professionals who are
specifically trained or licensed in the discipline for
which they were hired.
Further, while the courts have generally held
that there is an authority to impose reasonable fees to
carry out the planning and zoning laws, this power
is subject to the limitation that the fees charged are
reasonably necessary to the accomplishment of that
aim.42 In MetroPCS, LLC v. City of Mount Vernon,43 the
Court found that the City repeatedly requested unnecessary information and belabored already resolved
issues which resulted in delays and significant consultant fees.44 The Court noted its concern that there was
“no limitation on the amount of consulting fees the
applicant could be required to pay” and that the City
had “unlimited discretion to charge a wireless carrier
prohibitive fees by simply dragging out the process
and utilizing consultants for its convenience rather
than out of necessity.”45 Because the Court held that
unfounded demands for additional information led to
unacceptable delay, the related assessment of fees was
overstated as well.46
Municipalities must be educated consumers of
consultant services both as to the realm of content and
expertise as well as the fees passed through to applicants. A useful guide to help educate municipalities
in interviewing potential wireless consultants with
questions to ask and answers to look for is available
through NYSWA.47 The guideline aids the municipal
consumer in ensuring that the wireless consultant is
not only technically qualified, but also understands the
regulatory framework to make certain that the review
process complies with all applicable requirements.
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Moreover, consultant contracts should ensure
compliance with applicable laws and foster a smooth
zoning process by establishing goals and deadlines
with an end to a given process in mind. The contract
should also account for a consultant liaison with the
applicant to encourage the flow of information and
keep the process transparent. Provisions should also be
included whereby the municipality reviews the process
and progress of the consultant review and the application process as a whole. Indeed, municipalities are required by New York State Town Law §§ 118 and 119 to
monitor consultant contracts and also require the Town
Controller or Clerk to review and, where requested,
audit payments under a consultant contract.48

Conclusion—Need for Local Code Reform and
Model Ordinance
There is no doubt that access to wireless services
is vital for America’s health, safety, welfare, economic
success, and global competitiveness. The leaps in
federal policy and law recognizing the importance of
the provision of wireless services mean that many local
laws addressing wireless siting are likely out of date.
Mandatory review time frames, administrative review
for eligible facility modifications and the use of consultants are just a few of the areas which have evolved
significantly since many municipalities first adopted
wireless provisions fifteen to twenty years ago. Accordingly, updates and revisions of existing local code provisions and review processes may be in order to ensure
compliance with the current regulatory framework.
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