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Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:
 • Early identification of impairment
 • Intervention and motivation to seek help
 • Assessment, evaluation and development of an appropriate treatment plan
 • Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services
 • Referral to a trained peer assistant – attorneys who have faced their own difficulties and volunteer to assist a struggling  

 colleague by providing support, understanding, guidance, and good listening
 • Information and consultation for those (family, firm, and judges) concerned about an attorney
 • Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental  

 health issues

Q. Are LAP services confidential?
A. Absolutely, this wouldn’t work any other way.  In fact your confidentiality is guaranteed and protected under Section 499 of 

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential information privileged.  The confidential relations and communications between a member or authorized 
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating with such a committee, its members or authorized  agents shall be deemed to be privileged on the 
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of 
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

Patricia Spataro, LAP Director 

1.800.255.0569

There Is Hope



 

New York State Bar Association 

FORM FOR VERIFICATION OF PRESENCE AT 
THIS PROGRAM 

Pursuant to the Rules pertaining to the Mandatory Continuing Legal Education Program 
for Attorneys in the State of New York, as an Accredited Provider of CLE programs, we are 
required to carefully monitor attendance at our programs to ensure that certificates of attendance 
are issued for the correct number of credit hours in relation to each attendee's actual presence 
during the program.  Each person may only turn in his or her form-you may not turn in a form 
for someone else. Also, if you leave the program at some point prior to its conclusion, you 
should check out at the registration desk. Unless you do so, we may have to assume that you 
were absent for a longer period than you may have been, and you will not receive the proper 
number of credits. 

 
Speakers, moderators, panelists and attendees are required to complete attendance 

verification forms in order to receive MCLE credit for programs. Faculty members and 
attendees: please complete, sign and return this form along with your evaluation, to the 
registration staff before you leave the program. 

 

You MUST turn in this form at the end of the 
program for your MCLE credit. 

 

 
 
 

Name:  
(Please print) 

 

I certify that I was present for the entire presentation of this program 

Signature: Date: 

Speaking Credit: In order to obtain MCLE credit for speaking at today's program, please 
complete and return this form to the registration staff before you leave. Speakers and Panelists 
receive three (3) MCLE credits for each 50 minutes of presenting or participating on a panel. 
Moderators earn one (1) MCLE credit for each 50 minutes moderating a panel segment. Faculty 
members receive regular MCLE credit for attending other portions of the program. 
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N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Live Program Evaluation (Attending In Person)
Please complete the following program evaluation. We rely on your assessment to strengthen teaching methods and improve 
the programs we provide. The New York State Bar Association is committed to providing high quality continuing legal education 
courses and your feedback is important to us.

Program Name: 

Program Code: 

Program Location:

Program Date: 

1.  What is your overall evaluation of this program? Please include any additional comments.  
n Excellent      n Good      n Fair      n Poor

Additional Comments ________________________________________________________________________________________

___________________________________________________________________________________________________________

2. Please rate each Speaker’s Presentation based on CONTENT and ABILITY and include any additional comments.

CONTENT ABILITY
Excellent Good Fair Poor Excellent Good Fair Poor

n n n n n n n n

n n n n n n n n
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(please turn over)



Additional comments (CONTENT) 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

Additional comments (ABILITY) 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

3.  Please rate the program materials and include any additional comments.  
n Excellent      n Good      n Fair      n Poor

Additional comments 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

4.  Do you think any portions of the program should be EXPANDED or SHORTENED? Please include any additional comments. 
n Yes – Expanded      n Yes – Shortened      n No – Fine as is

Additional comments 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

5.  Please rate the following aspects of the program:  REGISTRATION; ORGANIZATION; ADMINISTRATION;  
MEETING SITE (if applicable), and include any additional comments.

Please rate the following:
Excellent Good Fair Poor N/A

Registration n n n n n

Organization n n n n n

Administration n n n n n

Meeting Site (if applicable) n n n n n

Additional comments 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

6.  How did you learn about this program?   
n Ad in legal publication       n NYSBA web site       n Brochure or Postcard        
n Social Media (Facebook / Google)       n Email       n  Word of mouth

7.  Please give us your suggestions for new programs or topics you would like to see offered

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

NEW YORk STATE BAR ASSOCiATiON
One Elk Street, Albany, NY 12207
Phone: 518-463-3200   |   Secure Fax: 518.463.5993
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I. Introduction 
 
 The Article 78 proceeding gets its name from Article 78 of New York’s Civil Practice 
Law and Rules (CPLR). The proceeding replaced the common law writs of certiorari, mandamus 
and prohibition and provides an expeditious procedure for judicial review of administrative 
agency decisions. The writ of mandamus to compel, covered in § 7803(1), is used to compel an 
agency or officer to perform a ministerial act that is required by law, when there is no discretion 
involved. The writ of prohibition, covered in § 7803(2), is used to prevent an officer or body 
from acting without authority.  The writ of certiorari, covered in § 7803(4), is used to review the 
determination of an administrative agency after a judicial or quasi-judicial hearing when the 
determination was not based on substantial evidence. § 7803(3) provides for a mixed 
certiorari/mandamus standard of review, appropriate when a determination was made in violation 
of lawful procedure, was affected by an error of law, or was arbitrary and capricious or an abuse 
of discretion. These will be discussed in greater detail below.  
 
 In the public benefits context, an Article 78 proceeding may be brought against the New 
York State Office of Temporary and Disability Assistance (OTDA), the Department of Health 
(DOH), or the Office of Children and Family Services (OCFS) to appeal a decision after fair 
hearing.1 The proceeding may also be used to compel a local Department of Social Services 
(DSS) or other agency to comply with a decision after fair hearing. Exhaustion of administrative 
remedies is usually required before resorting to an Article 78, but in case of emergency, to avoid 
irreparable injury, or where a hearing would be futile, an Article 78 may be brought without an 
underlying hearing decision.  
 
II. Applicable Statutes, Regulations, and Court Rules 
 
 Article 78 of the CPLR governs the Article 78 proceeding. As a special proceeding, 
where Article 78 is silent, the proceeding is governed by Article 4 on Special Proceedings. 
Where Articles 4 and 78 are both silent, look to the CPLR generally. The relevant statutes, 
regulations, and court rules that typically come into play are listed below.2 Caveat:  Always refer 

1 OTDA’s Office of Administrative Hearings conducts fair hearings on behalf of its own agency as well as on behalf 
of DOH in medical assistance cases, and on behalf of OCFS in child care assistance and foster care and adoption 
payment cases. 
2 Sources of substantive law in this area include New York State Social Services Law, of which Articles 1 through 5 
cover the powers and duties of OTDA and local social service districts generally, and the administration of shelter, 
public assistance, and Supplemental Nutrition Assistance Program (SNAP) benefits. Article 5 covers medical 
assistance for needy persons, also known as Medicaid, which is administered by DOH. Article 6 covers the powers 
and duties of OCFS including those regarding child care and foster care programs. (OTDA and OCFS are 
autonomous agencies which form the State Department of Family Assistance, formerly called the Department of 
Social Services.) Federal law and regulations governing SNAP are found at 7 U.S.C. § 2011 et seq. and 7 C.F.R. § 
271.1 et seq. Federal law governing foster care benefits is at 42 U.S.C. § 670 et seq. Federal law and regulations 
governing Medicaid is found at 42 U.S.C. § 1396 et seq. and 42 C.F.R § 430 et seq. OTDA and OCFS regulations 
and regulations concerning Medicaid are found in Title 18 of New York Codes, Rules and Regulations (NYCRR). 

1



to the statute establishing and/or regulating the administrative body or officer’s authority for any 
special requirements or wrinkles.  For example, New York Labor Law contains an independent 
provision for judicial review of decisions of the Unemployment Insurance Appeal Board by the 
Appellate Division, Third Department. See Labor Law § 624. 
 
 A. CPLR — Selected Provisions 
 
  § 103 Form of Civil Judicial Proceeding 
 
  § 217 Limitations of Time/Proceeding against Body or Officer 
 
  Article 3 — Jurisdiction and Service, Appearance and Choice of Court 
 
  Article 4 — Special Proceedings  
 
  § 506 Venue/Where Special Proceeding Commenced 
 
  Article 9 — Class Actions 
 
  Article 11— Poor Persons 
 
  § 3001 Declaratory Judgment 
 
  Article 55 — Appeals Generally 
 
  Article 57 — Appeals to the Appellate Division 
 
  Article 78 — Proceeding Against Body or Officer 

 B. State Social Services Law 
 
  § 22 Appeals and Fair Hearings; Judicial Review 
 
 C. State Department of Family Assistance Regulations 
 
  18 NYCRR Part 358 — Fair Hearings 
 
  18 NYCRR Part 359 — Disqualification For Intentional Program Violation 
 

DOH, OCFS, OTDA, and local policy documents can be found on the agencies’ websites as well as in the Online 
Resource Center at http://onlineresources.wnylc.net, which has a wealth of useful information for attorneys and 
other advocates representing low-income clients. 
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 D. Uniform Civil Rules for the Supreme Court and the County Court 

  22 NYCRR Part 202  

 E. Rules of the Appellate Divisions 
 

 22 NYCRR Part 600 — First Judicial Department, Appellate Division, Rules of 
Practice, Appeals  

 
 22 NYCRR Part 670 — Second Judicial Department, Appellate Division, Rules 

of Practice, Procedure in the Appellate Division 
 
 22 NYCRR Part 800 — Third Judicial Department, Appellate Division, Appeals, 

Rules Of Practice 
 
 22 NYCRR Part 1000 — Fourth Judicial Department, Appellate Division, Rules 

Of Practice 

III. After the Fair Hearing  

 A. Decision After Fair Hearing  
 
  State regulations require the State agency to issue and the local DSS to comply 
with a Decision After Fair Hearing promptly but in no event more than ninety (90) days from the 
date of the request for the hearing.3 In SNAP-only cases, OTDA and the local DSS have sixty 
(60) days to issue and comply with a decision.4 If the appellant has requested an adjournment, 
the time frame is extended.  
 
  OTDA typically schedules a fair hearing within a month from the time that the 
request for fair hearing is made (assuming no adjournments). OTDA should issue a Decision 
After Fair Hearing a few weeks after the hearing. If the appellant does not receive a Decision 
After Fair Hearing within two or three weeks of the fair hearing, s/he may call OTDA at (518) 
474-8781 or toll-free at (877) 209-1134, to file a complaint about the delay.  
 
 B. Compliance with the Decision After Fair Hearing  
 
  Social services agencies must comply with fair hearing decisions in accordance 
with state regulations. “For all decisions...definitive and final administrative action must be taken 
promptly.”5 Although the law mandates that the local DSS implement Decisions After Fair 

3 18 NYCRR § 358-6.4. 
4 18 NYCRR § 358-6.4(b). 
5 18 NYCRR §§ 358-6.4, 358-4.4. 
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Hearing “promptly,” it is not uncommon for the local DSS to ignore a decision with which it 
disagrees.  
 
  When OTDA issues a Decision After Fair Hearing, it sends copies to the 
appellant, the appellant’s representative, and to the DSS. There is no need for the advocate to 
send an extra copy to DSS unless there is some special circumstance like an imminent eviction.6  
 
  State regulations require the local DSS to comply with a Decision After Fair 
Hearing within ninety (90) days of the appellant’s request for a fair hearing7 assuming that the 
appellant has not been responsible for any delays. OTDA has interpreted this ninety-day rule to 
mean that OTDA has sixty (60) days to issue a decision and the local DSS has thirty (30) days 
from receipt of the decision to comply. Accordingly, in non-emergency cases, the advocate may 
wish to wait thirty (30) days from the appellant’s receipt of the decision before initiating a 
compliance complaint with OTDA, while advocating for compliance at the local level. 
 
  Once thirty (30) days have passed, or sooner, if an emergency exists, advocates 
should contact OTDA8 and step up advocacy with DSS. In New York City, HRA has set up an e-
mailbox for fair hearing compliance complaints.  For all cash public assistance cases, including 
those that have SNAP and/or Medicaid issues, send e-mail to CASHFHCOMPL@hra.nyc.gov. 
For SNAP-only cases, send e-mail to SNAPFHCOMPL@hra.nyc.gov. 
 
  Advocates may lodge a complaint with OTDA about DSS failure to comply by 
mailing back the compliance complaint form that OTDA encloses with the copy of the Decision 
After Fair Hearing. Compliance requests or complaints can also be made online, by phone, or by 
mail, and, in Albany and NYC, in person. See http://otda.ny.gov/hearings/compliance/. 
 
  The issue of DSS failure to comply with Decisions After Fair Hearing was 
litigated in Piron v. Wing, NYLJ, June 27, 1997 at 25 (Sup. Ct. N.Y. County, Schlesinger, J.). As 
a result of Piron, the New York City Human Resources Administration/Department of Social 
Services agreed to an informal relief mechanism whereby NYC advocates may elicit the help of 
the Piron counsel if needed to obtain compliance.9  
 
  

6 In an emergency situation such as an imminent eviction, an advocate should fax a copy of the Decision After Fair 
Hearing to the local DSS with a cover letter explaining the emergency. If prompt compliance is critical and not 
forthcoming, the advocate should fax a compliance complaint to OTDA at 518-473-6735 or call 518-474-5603 or 
877-209-1134.  
7 18 NYCRR § 358-6.4(a).  
8 OTDA’s Office of Administrative Hearings “will secure compliance by whatever means is deemed necessary and 
appropriate under the circumstances of the case.” l8 NYCRR § 358-6.4(c). 
9 The National Center for Law and Economic Justice acted as counsel in Piron and may be reached at 212-633-
6967. 
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 C. Meaningless Remands  
 
  The term “meaningless remand” refers to a Decision After Fair Hearing that 
appears to reverse DSS’s determination, but, instead of issuing a specific order to DSS to remedy 
the problem, the hearing officer or administrative law judge (ALJ) merely remands the matter 
back to DSS for unspecified action “consistent with this decision.” It is common when an ALJ 
issues a meaningless remand for DSS to make a second determination identical to the one that 
was the subject of the initial fair hearing, requiring the appellant to begin an entirely new fair 
hearing process.  
 
  This practice is contrary to state regulation which requires that the decision 
“direct specific action to be taken by the social services agency.”10 The practice has also been 
criticized by the New York State Bar Association.11 When advocates receive a meaningless 
remand, they may request that the fair hearing be reopened with the instruction to issue a specific 
directive to DSS.  
 
 D. “Correct When Made” 
  
  OTDA instructs ALJs that they have the option of noting that although reversing a 
DSS action, the DSS action was “correct when made.”12 An ALJ may add this phrase to a 
reversal when the Decision After Fair Hearing was based on evidence not available to DSS at the 
time of the underlying determination. This practice should have no effect on the appellant’s relief 
or DSS’s obligation to comply with the decision.  
 
 E. Requesting that a Favorable Decision After Fair Hearing Be Amended 
 
  In some instances, an advocate may want OTDA to amend or correct a favorable 
Decision After Fair Hearing, if the right decision was arrived at for the wrong reasons. State 
regulations allow the Commissioner to correct any error found in a decision.13 The advocate may 
request that OTDA amend the Applicable Law Section and apply the relevant law and regulation 
to the appellant’s situation in the Discussion Section of the decision. In making such a request, 
an advocate should note the importance of a logical application of the relevant law for purposes 
of administrative stare decisis. An advocate may also wish to request correction or amendment 
of a favorable decision that includes spelling, typographical, or factual errors. 
 

10 18 NYCRR § 358-6.1(a). 
11 See The New York State Bar Association, Report of the Special Committee on Administrative Adjudication (Oct. 
21, 1999) at 57-58.  
12 See Memorandum from Russell J. Hanks to All Supervising ALJ’s, dated April 3, 2001, available at 
http://onlineresources.wnylc.net/FairHearingResources/docs/hanks__04-03-01_memo__correct_when_made_.pdf. 
13 18 NYCRR § 358-6.6(a). 
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  If the requested correction is more serious than for a typographical or spelling 
error, the regulation requires notice to DSS, and DSS will have an opportunity to respond to the 
request.14 Pending the outcome of OTDA’s review, the original decision is binding and must be 
complied with by the local DSS.15 
 
 F. Options for Appellants Who Lose a Fair Hearing 
 
  There are two options to appeal an unfavorable Decision After Fair Hearing. One 
option is to contact OTDA to request a reopening or correction of the decision, pursuant to 18 
NYCRR  § 358-6.6. The second option is to bring an Article 78 proceeding in State Supreme 
Court.  
 
  Before deciding whether an appeal has merit, the attorney or advocate should first 
send for the hearing record and the audio recording of the fair hearing, if time permits. 
 
  1. Requesting the Fair Hearing Record 
 
   The appellant has the right to examine the entire fair hearing record, 
including the recommendations of the ALJ who presided over the fair hearing.16 The appellant or 
the appellant’s attorney should obtain a copy of the recording of the hearing, all documentary 
evidence submitted, and the hearing officer’s report and recommendation, by sending a written 
request to OTDA. If the advocate did not represent the appellant at the hearing, a release from 
the appellant should accompany the request for the fair hearing record. 
 
   The request for the recording of the hearing as well as all documents 
presented at the hearing, and the hearing officer’s report and recommendations, may be mailed 
to: 
 

Transcript Unit Supervisor 
Office of Fair Hearings, Transcripts Unit 
New York State Office of Temporary and Disability Assistance 
P.O. Box 1930 
Albany NY 12201 

 
   Requests for fair hearing records may be sent by electronic mail to: 
 

AdminRecords@otda.ny.gov  
 
  

14 18 NYCRR § 358-6.6(a)(3). 
15 18 NYCRR § 358-6.6(a)(4). 
16 l8 NYCRR § 358-5.11.  
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   Requests for the record may be faxed to:  
 

518-473-6735 
 
   Records can also be requested in person at two walk-in locations: 
 

14 Boerum Place, 1st Floor, Brooklyn, NY 11201 
40 North Pearl Street, Albany, NY 12243 

 
  2. Requesting a Correction or Reopening 
 
   Advocates may request a correction or reopening of a decision that 
contains an error of law or fact.17 OTDA refers to such requests as “reconsideration” requests.  
 
   Do not assume that OTDA will waive the statute of limitations for an 
Article 78 proceeding when making a request for correction or reopening. Include a request for 
the waiver in any request for reopening and if necessary, call to confirm that OTDA has indeed 
agreed to an extension of the time to file an Article 78 appeal. OTDA’s usual practice has been 
to agree to waive the four-month statute of limitations in these circumstances, extending the time 
to file an Article 78 proceeding to thirty days from its decision to grant or deny the request to 
reopen. OTDA will usually commit to the waiver in its initial written response to the reopening 
and waiver request. Request written confirmation if it does not accompany OTDA’s initial 
response. 
 
   State regulations require notice to DSS which will have an opportunity to 
respond to a request of this kind.18 DSS may object (without success) to OTDA’s decision to 
waive the statute of limitations. 
 
   All requests for reopening or correction of a Decision after Fair Hearing 
should be addressed to: 
 

Samuel Spitzberg 
Deputy General Counsel 
NYS OTDA 
P.O. Box 1930 

   Albany, NY  12201-1930 
 
   Requests may be sent by mail to the address above, by fax to (518) 473-
6735, or by email to litigationmail.hearings@otda.ny.gov. 
 

17 18 NYCRR § 358-6.6.  
18 18 NYCRR § 358-6.6. 
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   Requests will be logged in and then appropriately assigned for 
reconsideration. At the time of this writing, OTDA was experiencing a large backlog in requests 
to re-open hearings and for corrected decisions. Determinations on these requests are taking 
many months. Advocates should take this into consideration when deciding whether to make the 
request or go directly to the Article 78 proceeding.  
 
   See Appendix A of these materials for a sample email request for fair 
hearing record and Appendix B for a sample “correction or reopening” request. 
 
  3. Article 78 Proceedings 
 
   An advocate may also appeal an unfavorable Decision After Fair Hearing, 
or seek to compel compliance with a favorable one, by means of an Article 78 proceeding. 

IV. The Article 78 Proceeding  
 
 A. Statute of Limitations [CPLR §217] 
 
  Unless otherwise provided in the statute governing a particular agency and/or type 
of administrative appeal, the statute of limitations for an Article 78 proceeding is “four months 
after the determination to be reviewed becomes final and binding upon the petitioner…or after 
the respondent’s refusal, upon the demand of the petitioner…to perform its duty.” 19 CPLR  
§ 217.   
 
  PRACTICE NOTE: 4 months means 4 months, not 120 days. The limitations 
period will be a bit longer or shorter depending on the number of days in the months being 
counted. If a decision is dated June 10, 2016, the Article 78 must be filed by October 10, 2016.  
If the deadline falls on a day that the courts are closed, the deadline is extended to the next 
business day. General Construction Law § 25-a. 
 
  The safest view is that the 4 months begin to run from the date of the Decision 
After Fair Hearing. Some decisions hold that the 4 months start to run when the petitioner 
receives notice of the decision, but unless unavoidable, do not rely on date of receipt in 
determining the deadline to file. See NYS Ass’n of Counties v. Axelrod, 78 N.Y. 2d 158 (1991); 
Bludson v. Popolizio, 166 A.D.2d 346 (1st Dept. 1990). 

  When the case concerns a compliance issue — where the local agency has failed 
or refused to comply with a Decision After Fair Hearing — then the 4 months begins to run when 
the respondent refuses, upon the demand of the petitioner, to perform its duty. Advocates have 

19 The date upon which an agency action becomes final and the statute of limitations begins to run is not always easy 
to determine. See, e.g., Essex County v. Zagata, 91 N.Y.2d 447 (1998). 
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brought 78s to compel compliance up to several years after the date of issuance of a Decision 
after Fair Hearing.  
 
  If the case is a challenge to the constitutionality of a statute rather than to 
particular administrative conduct taken pursuant to legislation, then a declaratory judgment 
action, not an Article 78, is the proper vehicle, and the 4 month statute of limitations is not 
applicable. Advocates might also consider bringing federal § 1983 actions, if applicable, in lieu 
of an Article 78 proceeding or when the 4-month period for bringing an Article 78 has expired. 
 
 B. § 7801 Nature of Proceeding  
 
  The Article 78 proceeding is a special proceeding brought to obtain judicial 
review of the actions (or inactions) of an administrative body or officer. (It is also available to 
obtain relief against a judge in limited circumstances.) The court in an Article 78 proceeding is 
empowered to grant the relief previously available by way of the common law writs of 
certiorari, mandamus and prohibition. Judicial review of administrative determinations is 
confined to the facts and record adduced at the agency.20 
 
  PRACTICE NOTE: Despite the rule that evidence outside the record will not be 
considered, if the petitioner was pro se at the administrative hearing and failed to offer crucial 
documents into evidence, or offered documents which the hearing officer did not accept, or failed 
to testify to certain facts because s/he did not know what facts were important and relevant (and 
the hearing officer failed in his or duty to assist), the attorney can add these facts to the petition 
as an offer of proof. For example: “Although petitioner did not have a doctor’s letter with her at 
the hearing, the hearing officer failed to advise her that this would be important evidence and 
that she could have an adjournment to obtain such a letter. If the hearing officer had offered 
petitioner an adjournment to obtain a doctor’s letter, she would have offered into evidence a 
letter from her doctor stating that she was at the doctor’s office on February 9, 2016. See Letter 
from Doctor M, attached hereto.” 

 C. § 7802 Parties 
 
  1. Body or Officer — “Every court, tribunal, board, corporation, officer, or 
other person, or aggregation of persons, whose action may be affected by a proceeding under this 
article.”   
 
  2. The party commencing a special proceeding shall be styled the petitioner 
and any adverse party the respondent. After the proceeding is commenced, no parties may be 
joined or interpleaded, and no third-party practice is permitted without leave of the court. CPLR 
§ 401.  

20 See Featherstone v. Franco, 95 N.Y.2d 550, 554 (2000); Yarbough v. Franco, 95 N.Y.2d 342, 347 (2000); Rizzo v. 
New York State Div. of Housing & Cmty. Renewal, 6 N.Y.3d 104 (2005).  
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  3. In Article 78 proceedings other than prohibition seeking to restrain the 
action of one party in favor of another, in which case the latter must be joined, the joinder of 
potentially necessary parties is governed by CPLR § 1001. Under CPLR § 1001(a), a necessary 
party is someone “who ought to be [joined] if complete relief is to be accorded between the 
persons who are parties to the action or who might be inequitably affected by a judgment in the 
action.”21  

 D. § 7803 Questions Raised  
 
  1. Whether the body or officer failed to perform a duty enjoined upon it by 
law. Relief for such a failure is in the nature of a writ of mandamus to compel. This relief is 
available where there is a non-discretionary duty on an agency or officer to act.22 
 
  2. Whether the body or officer proceeded, is proceeding or is about to 
proceed without or in excess of jurisdiction. Relief for such action is in the nature of a writ of 
prohibition. This relief is available to prevent or control the officer or body acting without 
authority.23  
 
  3. Whether a determination was made in violation of lawful procedure, was 
affected by an error of law or was arbitrary and capricious or an abuse of discretion, including 
abuse of discretion as to the measure or mode of penalty or discipline imposed. This subdivision 
provides for a mixed mandamus to review/certiorari standard of review. The standard for 
reviewing the mode of penalty or discipline imposed is whether the punishment is so 
disproportionate to the offense as to be shocking to one’s sense of fairness. In reviewing the 
penalty imposed, the court cannot look beyond the evidence in the administrative record.24  
 
   PRACTICE NOTE: Cases that review the penalty or discipline imposed 
are generally civil service employment cases or public housing eviction proceedings.  We hope 
to see a decision one day that holds that the sanction of a reduction or discontinuance of benefits 

21 In Feliz v. Wing, 285 A.D.2d 426 (1st Dep’t 2001), the Appellate Division held that the denial of respondents’ 
motion to dismiss for failure to join HRA as a necessary party was proper as the proceeding challenged OTDA’s 
affirmance of HRA’s discontinuance of public assistance benefits and HRA “must comply with the ultimate 
resolution of this matter by the State respondents in the aftermath of the instant litigation and, accordingly, its 
joinder is unnecessary to afford complete relief…. Nor have respondents identified any interest of HRA that would 
be inequitably affected by the failure to join it in this proceeding” (internal citation omitted). 
22 The fact that the action sought to be compelled requires the exercise of discretion does not negate the requirement 
that the official take such action. See Natural Resources Defense Council v. New York City Dep’t of Sanitation, 83 
N.Y.2d 215 (1994); Jiggetts v. Grinker, 75 N.Y.2d 411 (1990). 
23 For the elements necessary to justify this type of relief, see Town of Huntington v. New York State Div. of Human 
Rights, 82 N.Y.2d 783 (1993). 
24 Thus, the reviewing court may not consider facts or circumstances occurring after the administrative 
determination was made. See Featherstone v. Franco, 95 N.Y.2d 550 (2000). 
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for 90 days (or 150 or 180) for one missed appointment is “so disproportionate to the offense as 
to be shocking to one’s sense of fairness.” 
 
  4. Whether a determination made as a result of a hearing held,25 and at which 
evidence was taken, pursuant to direction by law is, on the entire record, supported by substantial 
evidence. Relief from such a determination is in the nature of a writ of certiorari. Substantial 
evidence is “such relevant proof as a reasonable mind may accept as adequate to support a 
conclusion or ultimate fact.”26 27 
 
 E. § 7804 Procedure [See also CPLR §§ 402 – 404] 
  
  1. An Article 78 proceeding is governed by the procedures set forth in that 
article. But since it is a “special proceeding,” unless contravened by a specific provision in 
Article 78, it is also governed by the provisions of CPLR Article 4, which covers special 
proceedings. 
 
  2. Subject Matter Jurisdiction and Venue 
 
   Subject matter jurisdiction over Article 78 proceedings lies in the Supreme 
Court. Generally, venue lies in any county within the judicial district where the challenged 
administrative action or refusal to act, or the material events, took place, or where the principal 
office of the respondent is located. See CPLR §§ 506(b) and 7804(b). However, proceedings 
against a few enumerated bodies or officers have special venue provisions. 
 
   PRACTICE NOTE: Do not confuse judicial district with judicial 
department.   
 
  

25 The fact that a statutorily required evidentiary hearing was held does not necessarily mean that the substantial 
evidence standard applies. See, e.g., Rukenstein v. McGowan, 273 A.D.2d 21 (1st Dep’t 2000) (hearing decision 
“arbitrary and capricious”); Leon v. Wing, 3 Misc. 3d 578 (Sup. Ct. N.Y. County 2003) (no question with respect to 
substantial evidence presented; only issue is whether agency’s interpretation and application of the pertinent 
regulations arbitrary and capricious). 
26 300 Gramatan Ave. Assoc. v. State Div. Of Human Ríghts, 45 N.Y.2d 176, 180 (1978). Where there is substantial 
evidence to support the administrative agency’s determination, the reviewing court may not substitute its own 
judgment for the agency’s. Mittl v. New York State Div. of Human Rights, l00 N.Y.2d 326, 331 (2003) (“It is 
irrelevant that the record could also support [a different determination]”).  
27 It is sometimes difficult to distinguish between the arbitrary and capricious standard and the substantial evidence 
standard. See Pell v. Board of Educ., 34 N.Y.2d 222, 231 (1974). “The arbitrary or capricious test chiefly relates to 
whether a particular action should have been taken or is justified and whether the administrative action is without 
foundation in fact” [but] “[r]ationality is what is reviewed under both the substantial evidence rule and the arbitrary 
and capricious standard.” The practical difference is that substantial evidence questions require transfer to the 
Appellate Division. See also Poster v. Strough, 299 A.D.2d 127, 142 (2d Dep’t 2002) for discussion of difference 
between § 7803(3), “mandamus to review,” and § 7803(4) “certiorari.”  
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  3. Petitioner’s Papers [§ 7804(c), (d)] 
 
   Unless brought by order to show cause, the petition is to be served on the 
adverse party at least 20 days before the petition is noticed to be heard. The answer is to be 
served at least 5 days before the return date. Any reply is to be served at least one day before the 
return date. If proceeding against a state body or officer (like OTDA), service must also be made 
on the attorney general. 
 
   PRACTICE NOTE:  Redaction Cover Page — Rule 202.5(e) of the 
Uniform Rules for Trial Courts requires the redaction of certain confidential personal 
information in papers submitted to the court for filing, including Social Security or tax i.d. 
numbers, date of birth (except the year), full names of minors, and financial account numbers. 
See 22 NYCRR 202.5(e).  A Redaction Cover Page must accompany the filing and can be found 
at https://www.nycourts.gov/FORMS/redaction/. 
 
   a. Notice of Petition 
  
    This is the functional equivalent of a combination of summons and 
notice of motion. The return date in the Notice of Petition is chosen by the petitioner and must be 
at least twenty (20) days after its service.  
 
   b. Order to Show Cause 
 
    An Order to Show Cause is used instead of a Notice of Petition 
when an early return date is needed and/or where interim relief is being requested. The return 
date on the order, the time period within which it must be served on the respondent(s), and the 
manner of service are determined by the court. 
 
   c. Verified Petition 
 
    The petition is the functional equivalent of a complaint in a plenary 
action. It must be verified [CPLR §7804(d)].  
 
    The petition should include: Introduction/Preliminary Statement; 
Statements of Venue and Parties; Statement of Applicable Law (important because it is your 
chance to frame the case and likely first to be read); Statement of Facts; Claims for Relief/Causes 
of Action; Attorneys’ Fees; Wherefore Clause; Signature; and Verification, preferably signed by 
client. Think of what you would want to appear in the appellate record. See Appendix H of these 
materials for sample verified petitions.  
 
   d. Affidavits (if any, including Affidavit of Translation)  
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   e. Exhibits 
 
    Exhibit A will usually be the Decision After Fair Hearing being 
appealed. You may also want to include other Decisions After Fair Hearing, or State or local 
policy directives or other documents which the court might otherwise have difficulty locating but 
which you cite to in your papers. As discussed above, consider attaching documentary evidence 
that petitioner would have brought to hearing had s/he known it was relevant or had the hearing 
officer offered an opportunity for an adjournment. 
  
   f. Memorandum of Law to be served with Petition 
 
    PRACTICE NOTE: In past years the standard practice was to 
write a memorandum of law after receiving the respondent’s answer along with the certified 
transcript of the hearing. The rule to serve the memorandum with the petition was “honored in 
the breach.” More recently, the State has raised objections to a memorandum of law being 
submitted for the first time with the reply, arguing that § 202.8(c) of the Uniform Rules, made 
applicable to special proceedings by 22 NYCRR § 202.9, obligates the moving party to “serve 
copies of all affidavits and briefs upon all other parties at the time of the service of notice of 
[petition]” in an Article 78 proceeding. If at all possible, serve the memorandum with the 
petition. Note that if up against the statute of limitations, attorney may file the Notice of Petition 
and Petition with the County Clerk by the deadline and will have 15 days to serve (and to write 
the memorandum), see CPLR § 306-b. 
 
   g. Reply to counterclaims, to new matter raised in answer, or where 
accuracy of proceedings annexed to answer is disputed. 
  
  4. Respondent’s Papers [§ 7804 (d)-(f)] 
 
   a. Verified Answer 
 
    The answer responds to allegations in the petition. The 
respondent(s) may admit or deny allegations, deny knowledge sufficient to form a belief; make 
objections in point of law such as lack of personal jurisdiction, failure to properly serve papers or 
parties, statute of limitations, failure to exhaust; may assert that petitioner has another remedy at 
law, for example an appeal, or that the issue is not justiciable.  
  
   b. Affidavits (if any) 
 
   c. Certified transcript of the record of the administrative proceedings 
  
   d. Respondent may make objections in point of law in the answer or 
by motion to dismiss. The motion to dismiss shall be made upon notice within the time allowed 
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for the answer. If the motion is denied, the court shall grant the respondent time to serve and file 
an answer.  
 
  5. Transfer to Appellate Division [CPLR §7804(g)] 
  
   Where no substantial evidence question is raised, the court in which the 
proceeding is commenced shall dispose of the issues in the proceeding. Where the substantial 
evidence question specified in § 7803(4) is raised, the court shall first dispose of such other 
objections as could terminate the proceeding, without reaching the substantial evidence issue. If 
the determination of the other objections does not terminate the proceeding, the court must 
transfer the proceeding to the Appellate Division. 
 
   PRACTICE NOTE: This provision has been read to empower the Supreme 
Court to determine whether the challenged administrative action should be annulled for another 
reason on the merits, e.g., if the administrative decision was arbitrary and capricious or failed to 
comply with due process.28 Where the Supreme Court erroneously transfers a proceeding, the 
Appellate Division has the power to hear the case, in the interest of judicial economy.29 
Conversely, where a proceeding is decided by the Supreme Court on the merits but should have 
been transferred, the Appellate Division will correct the error on appeal by disregarding the 
Supreme Court decision and treat the case as if it had been properly transferred in the first 
instance by reviewing the matter de novo.30  
 
  6. Disclosure [CPLR § 408] 
  
   No disclosure is permitted without leave of the court, except for a notice to 
admit pursuant to CPLR § 3123.  
 
  7. Trial [CPLR §7804(h)] 
  
   If there is a triable issue, trial shall be held forthwith. If the proceeding is 
transferred to the Appellate Division, the proceeding is tried by a referee or by a justice of the 
supreme court.  
 
  

28 See Earl v. Turner, 303 A.D.2d 282 (1st Dep't 2003) (petitioner’s due process claims dispositive and sufficient to 
terminate the proceeding within the meaning of CPLR § 7804(g)); Cannings v. State of New York Dep’t of Motor 
Veh. Appeals Bd., 84 A.D.3d 610 (1st Dep’t 2011). 
29 See 125 Bar Corp. v. State Liquor Auth., 24 N.Y.2d 174 (1969); Matter of Rossi v. New York City Dep’t of Parks 
& Recreation, 127 A.D.3d 463, 467 (1st Dep’t 2015). 
30 See Stroman v. Franco, 253 A.D.2d 398 (1st Dep’t 1998); Masullo v. City of Mount Vernon, 31 N.Y.S.3d 607, 610 
(2d Dep’t 2016). 
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 F. § 7805 Stays 
  
  The court is empowered to stay further proceedings or the enforcement of any 
determination under review.  

 G. § 7806 Judgment 
  
  The judgment may grant or dismiss the petition (with or without prejudice); may 
annul or confirm a determination in whole or in part, or modify it; or may direct or prohibit 
specified action by the respondent. Any restitution or damages must be incidental to the primary 
relief sought by the petitioner.31  
 
V. Poor Person’s Relief [CPLR § 1101] 

 Under CPLR § 1101(e),  
 

Where a party is represented in a civil action by a legal aid society or a legal services or 
other nonprofit organization, which has as its primary purpose the furnishing of legal 
services to indigent persons, or by private counsel working on behalf of or under the 
auspices of such society or organization, all fees and costs relating to the filing and 
service shall be waived without the necessity of a motion and the case shall be given an 
index number, or, in a court other than the supreme or county court, an appropriate filing 
number, provided that a determination has been made by such society, organization or 
attorney that such party is unable to pay the costs, fees and expenses necessary to 
prosecute or defend the action, and that an attorney’s certification that such determination 
has been made is filed with the clerk of the court along with the summons and complaint 
or summons with notice or third-party summons and complaint or otherwise provided to 
the clerk of the court. 
 

VI. Filing, Service, and Scheduling 

 PRACTICE NOTE: The section below is based on the procedure followed in New York 
County Supreme Court. Check local court rules and county clerk and court websites, and consult 
with local practitioners for any variations in local practice.  

 A. Preparation of Papers and Court Forms32 
 
  1. Application for Poor Person’s Relief/Attorney Certification 

31 See Gross v. Perales, 72 N.Y.2d 231 (1988) (upheld award of $20 million in incidental monetary relief to the City 
of New York from the State Department of Social Services (now OTDA)); Adams v. Welch, 272 A.D.2d 642, 644 
(3d Dep’t 2000). 
32 As of this writing, Article 78 proceedings are not subject to mandatory e-filing and continue to be filed in hard 
copy. 
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  2. Redaction Cover Page  
  3. Notice of Petition or Order to Show Cause  
  4. Verified Petition; Supporting Papers  
  5. Request for Judicial Intervention (RJI)  22 NYCRR § 202.6.  
  6. Memorandum of Law (Should be served with Petition if at all possible.) 
  PRACTICE NOTE: Notice of Petition and Petition are usually blue backed 
together. Be sure to write “Oral Argument Requested” conspicuously on the front of your papers 
if you want to maximize the chance of making your argument to a judge instead of getting a 
decision based solely on the papers. Be sure to make a sufficient number of copies to file with 
county and court clerks and to serve on all parties, and to retain an office copy. 
 
 B. Procedure for Commencing Article 78 Proceeding by Notice of Petition 
 
  1. Obtain index number at County Clerk’s office, Room 141B — File Poor 
Person’s Certification and Redaction Cover Page with copy of Notice of Petition and Verified 
Petition. Insert index number on all copies of papers. Stamp original and copies “FILED,” using 
stamp at Law and Equity desk.33  
 
  2. Serve copies of completed RJI, Notice of Petition and Verified Petition 
(along with Memorandum of Law if available), on respondent(s) pursuant to CPLR §§ 307, 308. 
 
   PRACTICE NOTE: Service must be made within 120 days of 
commencement of proceeding, but not later than l5 days after the date on which the applicable 
statute of limitations expires. CPLR § 306-b.  
 
   a. Service on municipal respondent is by personal delivery to the 
officer or to the person designated for the receipt of service. CPLR 311(a) lists the titles of the 
individuals upon whom service may be made when suing a local governmental agency, e.g, in 
New York City, the Corporation Counsel or other designated official; when suing another city or 
town, the designated local official.  
 
   b. Service on a State officer or agency is by personal delivery or by 
certified mail, marked “URGENT LEGAL MAIL” in capital letters, to that agency or officer (or 
a designated agent) at her/his principal place of business. CPLR § 307(2). 
 
   c. Service must also be made on the New York State Attorney 
General who receives papers at the Justice Building, Empire State Plaza, Albany NY, 11224; 120 

33 While New York County Supreme Court’s website instructs: “When the matter commenced is an authorized hard-
copy special proceeding, … the filing attorney should file original papers with the County Clerk and a duplicate 
original with the General Clerk’s Office (Room 119),” see www.nycourts.gov/courts/1jd/supctmanh/ 
Commencement-of-Cases-2.shtml, the County Clerk will most likely ask for a copy, not the original papers. 
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Broadway, 24th Floor, New York, NY 10241; or at any regional office. See
http://www.ag.ny.gov/service-oag-person. CPLR § 307(1). 

   PRACTICE NOTE: Not every State agency has an agent designated to 
receive service in a convenient location. CPLR §307(2) permits service on a State agency or 
officer by certified mail clearly marked “URGENT LEGAL MAIL.”

   The New York State Office of Temporary and Disability Assistance may be 
served at 14 Boerum Place, 1st Floor, Brooklyn, NY 11201 or 40 North Pearl Street, Albany, 
New York 12243.  The New York State Department of Health may be served at Corning Tower, 
Empire State Plaza, Albany, New York 12237, and the Office of Children and Family Services 
may be served at Capital View Office Park, 52 Washington Street, Rensselaer, New York 12144 
in person, or by certified mail marked URGENT LEGAL MAIL.

   d. When serving the papers, have the recipient stamp the original and 
an office copy as well as a copy of the RJI.

  3. After service of papers on all respondents, go to the General Clerk’s 
Office in Room 119. The clerk will review the papers and approve purchase of the RJI.

  4. Take one original and one copy of the RJI and an original Poor Person’s
Certification to the County Clerk’s cashier’s office, Room 160. Make or request copy of the filed 
RJI, which should be stamped “NO FEE.” 

  5. File RJI, Notice of Petition and Verified Petition, along with proof of 
service, with the General Clerk, Room 119, within five days of service pursuant to § 202.8(b) of 
the Uniform Civil Rules for the Supreme Court. 

  6. The proceeding is returnable in the Motion Support Part, Room 130, on 
the date stated in the Notice of Petition. The Motion Support Part is a calendar part. Answer(s) or 
motions to dismiss and any reply should be served in accord with CPLR § 7804, or as agreed 
upon by counsel, and must be filed on the return date. Once all papers in the proceeding have 
been served and filed, the proceeding is referred to the judge to whom it has been assigned. 
Papers received by the clerk of the court on or before the return date shall be deemed submitted 
as of the return date. The assigned judge, in his or her discretion or at the request of a party, 
thereafter may determine that the proceeding be orally argued and may fix a time for oral 
argument. 22 NYCRR § 202.8(d).

  7. Adjournments. 

   After being served with initiating papers, local and State respondents will 
often ask for an adjournment of the original return date, either to consider settlement, or to obtain 
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the transcript of the hearing. Stipulations of adjournment must be in writing and should be 
submitted in the Motion Support Courtroom on the original return date. No more than three 
stipulated adjournments for a total of 60 days may be submitted without prior permission of the 
court. Absent agreement by the parties, a request by any party for an adjournment shall be 
submitted in writing, upon notice to the other party on or before the return date. The court will 
notify the requesting party whether the adjournment has been granted. 22 NYCRR § 202.8(e). 

  PRACTICE NOTE: Consult the New York Law Journal, at 
http://judges.newyorklawjournal.com/partrule.aspx, or the Supreme Court website, 
www.nycourts.gov/courts/1jd/supctmanh/index.shtml for the individual justices’ rules and other 
information on court procedures. To track the scheduling of cases, or to sign up for electronic 
alerts, go to: iapps.courts.state.ny.us/webcivil/etrackLogin. 

C. Procedure for Commencing Article 78 Proceeding by Order to Show Cause 

  1. Obtain index number at County Clerk’s office, Room 141B: File Poor 
Person’s Certification and Redaction Cover Page with copy of Verified Petition. Insert index 
number on all copies of papers. Stamp original and copies “FILED,” using stamp at Law and 
Equity desk. 

   PRACTICE NOTE: According to the rules for proceeding by order to 
show cause on the N.Y. County Supreme Court website: Proposed orders to show cause (OSC) 
must be submitted to Room 315. The Ex Parte Office reviews proposed OSCs for form, in a 
process similar to the initial examination of motions on notice by the General Clerk’s Office.
CPLR 6313(a) precludes the ex parte issuance of a temporary restraining order (TRO) against a 
public officer, board, or municipal corporation of the State (which includes New York City) to 
restrain the performance of statutory duties. If an applicant seeks such relief, advance notice to 
the Corporation Counsel’s Office, the Office of the Attorney General, or agency counsel if the 
municipality is so represented is required. 
See www.nycourts.gov/courts/1jd/supctmanh/ex_parte_applications.shtml, accessed June 22, 
2016.

   If the attorney is requesting interim relief, s/he must contact the 
respondent’s attorney to give respondent an opportunity to appear in opposition to the 
application. Or, the attorney must provide an affirmation demonstrating that there will be 
significant prejudice to the party seeking the restraining order by the giving of notice. In the 
absence of such prejudice, the affirmation must demonstrate that a good faith effort has been 
made to notify the party against whom the restraining order is sought of the time, date and place 
that the application will be made sufficient to permit the party an opportunity to appear in 
response to the application.

   It is recommended to advise the local and State agencies the day before, if 
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possible, of your intention to file the OSC and to fax or email a copy of the papers in advance of 
applying for the OSC. Obtain the name/number of the assigned attorney(s) for respondents, to 
call when the appearance before the judge is scheduled. 

  2. Take original RJI, Order to Show Cause and Verified Petition to the Ex 
Parte Clerk’s office, Room 315. The clerk will review the papers for form. If the papers are 
satisfactory, Ex Parte office staff will mark them accordingly and direct the attorney to present 
the proposed OSC to the County Clerk’s cashier’s office in Room 160. 

  3. Take one original and one copy of the RJI, and an original Poor Person's 
Certification to Room 160. The papers will be stamped “NO FEE.”  

  4. Return to the Ex Parte Clerk, Room 315, to submit the RJI, Order to Show 
Cause and Verified Petition. The clerk will advise you when and whether you will need to return 
to appear before a judge. You should inform your adversary of the date, time, and place to 
appear.

  5. After the judge has signed the Order to Show Cause, conform a sufficient 
number of copies for service and for your files. If your adversary is present, s/he may accept 
service at that time.

  6.  Serve Order to Show Cause, Verified Petition and RJI on each respondent 
(if not already served, see #5 above). 

  7.  File proof of service with the court, pursuant to § 202.8(b) of the Uniform 
Civil Rules for the Supreme Court. Proof of service consists of a copy of the papers served with 
an acknowledgment of service, or affidavit(s) of service. 

  8. The proceeding is returnable at the time and place indicated in the Order 
to Show Cause.  

D. Calendar Practice and Oral Argument

  l. When Proceeding by Notice of Petition. 

   The proceeding should be made returnable in the Motion Support Part, 
Room 130. On the return date, all responding papers, including respondent’s answer or motion to 
dismiss, petitioner’s reply, if any and memoranda of law, if any, should be submitted to the court 
clerk. The proceeding will be marked “submitted” and referred to the assigned judge. The judge 
may decide the case based on the papers alone, or may schedule the case for oral argument. If 
oral argument is scheduled, appear on time in the courtroom of the assigned judge for argument. 
To obtain notice of scheduling of oral argument, or any update or decision made in the case,
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check the New York Law Journal, the court’s website or sign up for notification through e-courts 
at http://iapps.courts.state.ny.us/webcivil/etrackLogin.

  2. When Proceeding by Order to Show Cause.

   Appear in the courtroom on the date and at the time indicated in the signed 
Order to Show Cause for oral argument.  

VII. Transferring the Article 78 Proceeding to the Appellate Division 

If the proceeding is transferred to the Appellate Division pursuant to CPLR § 7804(g), it 
is treated much like an appeal from that point forward. Thus, you must follow the procedures set 
forth in Articles 55 and 57 of the CPLR, as well as the Rules of the Appellate Division for the 
Department to which the proceeding was transferred. The rules for the First Department are 
found at 22 NYCRR § 600 et seq. The rules for the Second Department are found at 22 NYCRR 
§ 670 et seq. The rules for the Third Department are found at 22 NYCRR § 800 et seq.  The rules 
for the Fourth Department are found at 22 NYCRR §1000 et seq. You may perfect the 
proceeding by any of the methods set forth in CPLR §§ 5525–5528, i.e. a reproduced full record, 
the appendix method, an agreed upon statement in lieu of record, or on the original papers. See, 
e.g. 22 NYCRR § 600.5. This writer is of the opinion that using the reproduced full record is the 
most efficient method in the overwhelming number of cases. This method also ensures that each 
of the appellate division judges gets his/her own copy of the record. 

VIII. Strategic Considerations

A. Finality of Decision Under Review  

  The decision being reviewed in the Article 78 proceeding must be final. A 
decision that remands the matter to the agency for a new determination is not final. A 
determination is “final” where the “initial decision maker” has come to “a definitive position” 
that caused “an actual, concrete injury.”34

B. Exhaustion of Administrative Remedies   

  Since the Article 78 proceeding is limited to the review of final determinations of 
an administrative body or officer, exhaustion of administrative remedies prior to the 
commencement of the proceeding is generally required.35 However, one need not exhaust 
administrative remedies where the agency action challenged is either unconstitutional or wholly 

34 Dozier v. New York City, 130 A.D.2d 128, 133 (2d Dep’t 1987) (distinguishing finality from exhaustion, which 
requires requesting administrative review of the “final” decision).
35See Young Men’s Christian Assoc. v. Rochester Pure Waters Dist., 37 N.Y. 2d 371 (1975). 
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beyond its grant of power; when resort to an administrative remedy would be futile; or when its 
pursuit would cause irreparable injury.36

 C.   Choosing Respondents 

  When challenging a state agency’s administrative action (or inaction), that state 
agency will naturally have to be named as a respondent in the Article 78 proceeding.  But what 
happens if the state affirms a local agency determination?  You will need to decide whether to 
also name the local agency as a respondent in the Article 78 proceeding.   

  1. Legal Considerations — If the local agency’s joinder is not necessary to 
afford the petitioner complete relief, and if the local agency has no interest that would be 
inequitably affected, it need not be joined.37 Since the local agency is normally bound by the 
state agency’s decision, there may be no need to join the local agency as a party.

  2. Strategic Considerations 

   a. Will the local agency’s inclusion in the lawsuit muddy or clarify 
the issues ?

   b. Will the local agency’s inclusion in the lawsuit increase or 
decrease the likelihood of obtaining relief? 

   c. Are you requesting systemic relief or policy change specific to the 
local agency?

   d. Might the inclusion or exclusion of the local agency in the lawsuit 
result in unwanted motion practice or other delays? 

   e. Have there been other rulings against the local agency on the issue 
raised in this Article 78 proceeding?

 D. Crafting Claims for Relief/Causes of Action

  1. Typically, the claims for relief in an Article 78 proceeding will track the 
language of one or more of the subdivisions in § 7803.  Claims in the nature of mandamus to 
compel should specify the source of the legal duty enjoined on the official to perform. § 7803(1). 
Claims in the nature of prohibition should specify the action sought to be enjoined and lack of 
authority to perform it. § 7803(2). Actions or omissions that are challenged as arbitrary and 
capricious, or in violation of lawful procedure, should specify what those lawful procedures are 
and how they were violated. § 7803(3).  

36 Watergate II Apartments v. Buffalo Sewer Authority, 46 N.Y.2d 52, 57 (1978).
37 See, e.g. Feliz v. Wing, 285 A.D. 2d 426 (1st Dep’t 2001).
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  2. Substantial Evidence Claims.

  Since substantial evidence claims are inherently difficult to win because of 
the low bar set by the law for affirmance,38 and because they require transfer to the Appellate 
Division, avoid pleading claims as substantial evidence claims. § 7803(4). 

 E. Declaratory Judgment [CPLR § 3001] 

  When a 78 proceeding challenges policies or practices of the agency that 
contravene regulations, statutes or constitutional guarantees, consider filing a combined Article 
78 and Declaratory Judgment action. See CPLR § 3001. Sample combined Article
78/Declaratory Judgment petitions are at Appendix H of these materials.

  PRACTICE NOTE: While not specifically authorized by the CPLR, New York 
courts have historically considered combined Article78/Declaratory Judgment proceedings.39 In 
April 2010, an advocate met resistance from the New York County Clerk’s office when he 
attempted to file a combined Article 78/Declaratory Judgment action in New York County. The 
County Clerk’s office showed him a then recently issued opinion, Brannon v. Goodman, which 
said the petitioner/plaintiff could not combine two forms of action, but must bring two separate 
cases and buy two index numbers, unless the declaratory relief sought was intertwined with the 
Article 78 relief sought.40 The advocate had to convince the clerk’s office that the declaratory 
relief he sought was intertwined with the Article 78 relief.

 F. Class Actions [CPLR Article 9]

   An Article 78 proceeding may be brought as a class action.  See e.g. Walker v. 
Buscaglia, 71 A.D. 2d 315 (3rd Dep’t 1979). However, exhaustion defenses may prevent class 
certification. See, e.g. Daniel v. NYS Div. of Housing and Community Renewal, 179 Misc. 2d 
452, 459 (Sup. Ct. N.Y. County 1998).  

 G. Defeating Mootness Defenses  

  It is not uncommon for an administrative agency to provide the relief requested 
shortly after the filing of an Article 78 proceeding, thus mooting out the Article 78 claim.  
Although the petitioner may have obtained individual relief, s/he has not prevailed on the legal 
claim.  If the petitioner does not agree to discontinue the Article 78 proceeding, the agency will 

38 Substantial evidence “means such relevant proof as a reasonable mind may accept as adequate to support a 
conclusion or ultimate fact.”  Gramatan Ave. Assoc. v. NYS Div. of Human Rights, 45 N.Y.2d 176 (1978). “Courts 
may not weigh the evidence or reject [the agency’s] choice where the evidence is conflicting and room for choice 
exists.”  Mittl v. NYS Div. of Human Rights, 100 N.Y. 2d 326, 331 (2003) (citations omitted).
39 See, e.g., Crown Communication New York, Inc., v. D.O.T., 4 N.Y.3d 159 (2005); Schwartfigure v. Hartnett, 83
N.Y.2d 296 (1994).
40 Brannon v. Goodman, Index No. 115662/09, 2010 N.Y. Misc. LEXIS 2721 (Sup. Ct. N.Y. County Mar. 24, 2010).
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likely move to dismiss it on grounds of mootness. Courts will normally not consider questions 
that have become moot due to passage of time or change in circumstances. Hearst Corp. v. 
Clyne, 50 N.Y.2d 707, 714-715 (1980). An exception to this rule exists “where issues are 
substantial or novel, likely to recur and capable of evading review.” Id. The Court of Appeals has 
often invoked this exception. See, e.g., City of New York v. Maul, 14 N.Y.3d 499 (2010) 
(plaintiffs raised substantial and novel questions as to whether defendants were fulfilling
statutory duties; issues likely to recur and evade review given temporary nature of foster care, 
aging out of potential plaintiffs and transitory nature of foster care placements); Mental Hygiene 
Legal Services v. Ford, 92 N.Y. 2d 500 (1998) (challenge to involuntarily committed patient’s 
involuntary transfer without a hearing is type of case likely to recur, will typically evade review,
is substantial and novel).  

  1. Use one or more of the exceptions as a basis to defeat a mootness defense. 

  2.  Raise declaratory judgment or injunction or incidental damage claims in 
the petition.  

  3. Consider bringing the Article 78 proceeding as a class action.   

  4. Intervene additional petitioners.   

 H. Defeating Exhaustion Defenses 

   “The exhaustion rule is not … is not an inflexible one. It is subject to important 
qualifications.  It need not be followed, for example, when an agency’s action is challenged as 
either unconstitutional or wholly beyond its grant of power, or when resort to an administrative 
remedy would be futile or when its pursuit would cause irreparable injury.” Watergate II 
Apartments v. Buffalo Sewer Auth., 46 N.Y.2d 52, 57 (1978) (citations omitted). 41

   An example of an emergency or irreparable injury is a client facing imminent 
eviction.42 The best practice might be to request an administrative hearing, but then bring the 
Article 78 proceeding immediately, without waiting for a hearing to be scheduled and held.  

Futility is illustrated in the case of Herberg v. Perales, 180 A.D.2d 166 (1st Dep’t 1992), 
where the result of a hearing was a remand to the local agency to make a new determination. 
When the local agency made the same determination, a second hearing decision again remanded 
the matter to the local agency, which made the same determination for the third time. To ask for 
a third administrative hearing in this circumstance would have been futile.  

41 See also Coleman v. Daines, 79 A.D.3d 554, 560 (1st Dep’t 2010), for discussion of exceptions to exhaustion rule.
42 But see Frumoff v. Wing, 239 A.D.2d 216 (1st Dep’t 1997) (held that lower court should have granted 
respondent’s motion to dismiss because petitioner did not ask for administrative hearing on denial of emergency rent 
arrears grant).
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IX. Oral Argument [22 NYCRR § 202.8(d)] 

 Motion papers received by the clerk of the court on or before the return date shall be 
deemed submitted as of the return date. The assigned judge, in his or her discretion or at the 
request of a party, thereafter may determine that any motion be orally argued and may fix a time 
for oral argument. A party requesting oral argument shall set forth such request in its notice of 
motion or in its order to show cause or on the first page of the answering papers, as the case may 
be. Where all parties to a motion request oral argument, oral argument shall be granted unless the 
court shall determine it to be unnecessary. Where a motion is brought on by order to show cause, 
the court may set forth in the order that oral argument is required on the return date of the 
motion.  

 To request argument in an Article 78 proceeding, the attorney should print at the top right
of the Notice of Petition, “Oral Argument Requested.” But this does not ensure oral argument —
the attorney should check the rules of the individual judge to whom the case is assigned and 
contact the court attorney or part clerk if needed to determine if oral argument will be held.

 In the Appellate Divisions, for both appeals and transferred proceedings, the attorney 
must file a notice requesting argument. 22 NYCRR §§ 600.11(f), 670.20, 800.10, 1000.11. The 
attorney must contact the adversary to discuss and then notify the clerk in writing of the time 
desired for argument by each party.  This must be filed timely. Consult the appropriate Appellate 
Division calendar for exact times.

It is highly recommended that the attorney take advantage of the opportunity for oral 
argument in the Article 78 proceeding (and at the Appellate Division if the proceeding is 
transferred). Judges’ calendars are ever increasing, and they may not have enough time to 
understand or remember every fact in the case or every point made in the written submission. At 
oral argument the judge(s) can ask questions and the attorney can illuminate facts or legal 
arguments that may not have been clear in the written submissions. Many judges have said that 
oral argument is invaluable and in many cases has caused them to change their minds from their 
first inclinations.

X. Attorney’s Fees
  

Under CPLR Article 86, New York’s Equal Access to Justice Act, attorney’s fees and 
costs are recoverable from the State or an agency of the State where the petitioner is a prevailing 
party and the position of the state was not “substantially justified.” 

Fees may also be available under 42 U.S.C. § 1988 for certain enumerated federal civil 
rights claims, and under CPLR § 909 for class actions. 

  A. Prevailing Party — A party has prevailed when s/he has succeeded in 
whole or in substantial part in gaining the relief sought in the petition.  Whether a petitioner

24



seeking Article 86 fees is a “prevailing party” under the “catalyst theory” when the State 
voluntarily grants the relief sought in the petition without a court order or judgment is not 
definitively resolved.  One First Department decision held that petitioner is not a prevailing party 
in the absence of an enforceable judgment or order. Auguste v. Hammons, 285 A.D. 2d 417 (1st

Dep’t 2001), citing Buckhannon Board & Care Home v. West Va. Dep’t of Health and Human 
Resources, 532 U.S. 598 (2001). Subsequently, that same court overruled itself and held that the 
one could be a prevailing party under the catalyst theory and awarded Article 86 attorney’s fees.  
Solla v. Berlin, 106 A.D. 3d 80 (1st Dep’t 2013.) However, on appeal, the decision to award fees
was reversed on other grounds. Solla v. Berlin, 24 N.Y. 3d 1192 (2015). 

 B. Position of the State — Whether the position of the State was substantially 
justified is a measure of the acts or failure to act from which judicial review is sought, and not 
the State’s litigation position.

XI. Case Examples of “Far-Reaching” Results

Boyd v. Doar, Index No. 400706/2008 (Sup. Ct. N.Y. County, Oct. 2, 2008). Article 78 
appeal of fair hearing decision upholding agency refusal to restore public assistance and 
food stamp benefits stolen from petitioner’s electronic benefit transfer (EBT) system 
account. Court approved settlement restoring all stolen benefits to petitioner. City and 
state agencies implemented additional security measures to prevent similar thefts from 
EBT accounts. 

Carbonell v. Doar, Index No. 401371/2011 (Sup. Ct. N.Y. County, April 27, 2012)
Article 78 appeal filed on behalf of disabled public assistance recipient sanctioned for 
failure to comply with work rules. Court approved settlement lifting sanction and 
restoring lost benefits with HRA agreeing to revise its procedures so that recipient 
previously found disabled will not be subject to work-related sanction without new 
determination of employability.

Carver v. State of New York, 26 N.Y.3d 272 (2015). State withheld half of the 
petitioner’s $10,000 lottery prize winnings as reimbursement for the public assistance 
benefits he received from 1997-2000. Appellate Division held that the petitioner 
established a prima facie case showing that any forfeiture of the petitioner’s lottery 
winnings would result in a federal wage violation under 29 U.S.C. § 201, et. seq., because 
he would have been paid less than the applicable federal minimum wage for the work he 
performed, granted the petition, and directed New York State to return the sum of $5,000 
to him. Court of Appeals affirmed. 

Coleman v Daines, 19 N.Y.3d 1087 (2012). Hybrid CPLR article 78 proceeding and 42 
U.S.C. § 1983 action alleged that respondent Robert L. Doar, Commissioner of HRA, 
failed to make a timely decision regarding petitioner’s initial Medicaid claim and that 
Doar and respondent Richard F. Daines, Commissioner of the New York State 

25



Department of Health, violated Social Services Law § 133 and her constitutional right to 
due process by failing to give her notice of the availability of “temporary assistance” 
benefits at the time of application.

Jenevieve R. v. Doar, Index No. 400046/2011 (Sup. Ct. N.Y. County, Nov. 14, 2011).
Appeal of fair hearing decision upholding agency discontinuance of entire family’s 
benefits for alleged failure of head of household to comply with drug/alcohol assessment, 
contrary to state regulation. Court approved settlement restoring all lost benefits to 
petitioner with HRA agreeing to implement procedure to ensure that any substance abuse 
related sanction falls solely on individual affected and rest of family remains eligible for 
assistance, as required by state regulation.

Johnson v. Berlin, Index No. 402321/2010 (Sup. Ct. N.Y. County, Feb. 29, 2012).
Appeal of fair hearing decision upholding agency sanction of parent of severely disabled 
child for failure to provide new documentation of child’s disability and need for work 
exemption every three months. Court approved settlement lifting sanction and restoring 
all lost benefits to individual petitioner, with HRA agreeing to implement new policy for 
caretakers of disabled individuals, extending exemption period up to one year.

Johnson v. Berlin, Index No. 400081/2010 (Sup. Ct. N.Y. County, Sept. 19. 2012). 
Combined Article 78 and Declaratory Judgment action filed on behalf of appellant who 
had failed to appear at scheduled fair hearing to appeal HRA decision to impose 
durational sanction for failure to comply with work requirements. Challenged OTDA’s 
failure to implement a policy permitting a person with a physical or mental disability to 
reopen a fair hearing more than 15 days after a default, raising Americans with 
Disabilities Act and due process claims. Settlement resulted in amendment of 18 NYCRR 
358-5.5 to eliminate the 15-day time limit to reopen defaulted fair hearing.

Puerto v. Doar, 42 Misc. 3d 563 (Sup. Ct. N.Y County 2013). Filed on behalf of public 
assistance recipient sanctioned for failure to comply with work rules, although fully 
engaged in assigned educational program. Challenged individual sanction as well as 
agency’s automatic sanction “autoposting” process which fails to comport with 
regulatory requirements of supervisory case record review prior to imposition of 
sanction; agency’s equating a single missed appointment with failure to comply even 
where recipient is participating in work; and agency’s failure to offer meaningful 
conciliation as required by state statute and regulation. Lower court’s finding that failure 
of conciliation notice to advise PA recipient that sanction can be avoided by showing 
actual compliance violated regulation, reversed by Puerto v. Doar, 2016 N.Y. App. Div. 
LEXIS 4309 (1st Dep’t June 9, 2016) (order of lower court modified and otherwise 
affirmed).

Smith v. Proud, Index No. 400903/2010 (Sup. Ct. N.Y. County, April 6, 2010). Filed 
originally as an Article 78 proceeding with declaratory judgment and federal civil rights 
claims, challenging an employment-related sanction based on the inadequacy of the 
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Conciliation Notice and Notice of Decision under the 2006 amendments to Social 
Services Law  § 341(1).  Subsequently, a motion to intervene another petitioner, amend 
the petition to a class action petition/complaint and for class certification was granted.  
As of this writing, the parties are in settlement negotiations.

Solla v. Berlin, 106 A.D.3d 80 (1st Dep’t 2013). First Department held that petitioner
was prevailing party under the catalyst theory and awarded Article 86 attorney’s fees for 
Article 78 proceeding brought to compel compliance with fair hearing decision. On 
appeal, decision to award fees was reversed on other grounds, see Solla v. Berlin, 24 N.Y. 
3d 1192 (2015). 

Stewart v. Roberts, Index No. 5507/15 (Sup. Ct. Albany County) (pending). Hybrid 
Article 78 proceeding and declaratory judgment class action against the Commissioner of 
the New York State Office of Temporary and Disability Assistance, Samuel D. Roberts, 
and the Commissioner of the Onondaga County Department of Social Services, Sarah 
Merrick, for denying application for public assistance benefits because of a disqualifying 
resource. The petition/complaint seeks a Declaratory Judgment, pursuant to CPLR § 3001, 
that Social Services Law § 131-a (1) and 18 NYCRR § 352.3 (c) require that when a local 
social services district determines eligibility for public assistance, all non-exempt assets, 
including motor vehicles that are not exempt under Social Services Law § 131-n, should 
be valued using their equity value. 

XII. Sample Forms and Documents

Request for Fair Hearing Record  ...................................................................... Appendix A 
 Request for Reopening or Correction ................................................................ Appendix B 

Poor Person’s Certifications .............................................................................. Appendix C 
 Redaction Cover Page ........................................................................................ Appendix D 
 Request for Judicial Intervention ....................................................................... Appendix E 

Notice of Petition ................................................................................................Appendix F 
 Order to Show Cause ......................................................................................... Appendix G 
 Combined Article 78/Declaratory Judgment Verified Petitions ........................ Appendix H 
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1

USING ARTICLE 78 PROCEEDINGS
TO GET FAR‐REACHING RESULTS

Presented by Les Helfman and Maryanne Joyce
NYSBA Partnership Conference

September 16, 2016

Article 78 of New York’s Civil Practice Law and Rules 

• Provides an expeditious procedure for judicial review of administrative
agency decisions.

• Replaced the common law writs of certiorari, mandamus, and prohibition.

• May be brought against the New York State Office of Temporary and
Disability Assistance (OTDA), Office of Children and Family Services (OCFS),
or the Department of Health (DOH), to appeal a decision after fair hearing.

• May be used to compel local Department of Social Services (DSS) to
comply with a decision after fair hearing.

• In emergency or where hearing would be futile, may be brought without
prior hearing.
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Applicable Statutes, Regulations, and Court Rules

• CPLR—Selected Provisions

– § 103 Form of Civil Judicial Proceeding

– § 217 Limitations of Time/Proceeding against Body or Officer

– Article 3—Jurisdiction and Service, Appearance and Choice of Court

– Article 4—Special Proceedings 

– § 506 Venue/Where Special Proceeding Commenced

– Article 9—Class Actions

– Article 11—Poor Persons

– § 3001 Declaratory Judgment

– Article 55—Appeals Generally

– Article 57—Appeals to the Appellate Division

– Article 78—Proceeding Against Body or Officer

• State Social Services Law

– § 22 Appeals and Fair Hearings; Judicial Review

• State Department of Family Assistance Regulations

– 18 NYCRR Part 358—Fair Hearings

– 18 NYCRR Part 359—Disqualification for Intentional Program Violation

• Uniform Civil Rules for the Supreme Court and the County Court

– 22 NYCRR Part 202

• Rules of the Appellate Divisions

– 22 NYCRR Part 600—First Department

– 22 NYCRR Part 670—Second Department

– 22 NYCRR Part 800—Third Department

– 22 NYCRR Part 1000—Fourth Department

After the Fair Hearing
Alternatives to the Article 78 Proceeding

• Decision must be issued and complied with within 90 days of
FH request.

• If decision favorable but DSS does not comply, make
compliance complaint to OTDA.

• If decision unfavorable, request Reopening/Correction under
18 NYCRR 358‐6.6.

– Request hearing exhibits, recording, ALJ
recommendations.

– Letter to OTDA Deputy General Counsel.

– Include request for waiver of 4 month SOL.

– Local DSS will have opportunity to respond.
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Article 78 Proceeding — Statute of Limitations

• Proceeding must be commenced within four months
after determination to be reviewed becomes final and
binding upon petitioner, or after respondent’s refusal,
upon demand of petitioner, to perform its duty, unless
shorter time provided in statute governing particular
agency or type of appeal.  CPLR § 217.

• SOL met/Proceeding commenced, by filing petition
with County Clerk. CPLR §§ 304, 2102.

• 4 months means 4 months, not 120 days!!!

§ 7801 Nature of Proceeding

• Special proceeding to obtain judicial review of administrative
agency action or inaction.

• Replaced common law writs of certiorari, mandamus, and
prohibition.

• Judicial review confined to record, evidence “dehors the record”
usually not considered.

• Administrative determination under review must be final.

• Exhaustion of administrative remedies required, except in cases of
futility or emergency.
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§ 7802 Parties

• Administrative agency body or officer
– Commissioner of OTDA, OCFS, DOH

– Commissioner of local DSS

• Petitioner/Respondent

• No joinder, interpleader or third party practice
without leave of the court.

• In proceeding other than prohibition, joinder of
necessary parties governed by CPLR § 1001.
– Those who ought to be joined for complete relief to
be accorded or who might be inequitably affected.

§ 7803 Questions Raised/Relief Available

• Whether body or officer failed to perform a duty enjoined upon it by law
(mandamus to compel).  § 7803(1).

• Whether body or officer proceeded, is proceeding or is about to proceed
without or in excess of jurisdiction (prohibition).  § 7803(2).

• Whether determination was made in violation of lawful procedure, was
affected by an error of law, or was arbitrary and capricious or an abuse of
discretion, including abuse of discretion as to penalty or discipline
imposed (mixed mandamus/certiorari). § 7803(3).

• Whether determination made as a result of a hearing held, and at which
evidence was taken, is, on the entire record, supported by substantial
evidence (certiorari). § 7803(4). Requires transfer to Appellate Division.
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§7804 Procedure

• Procedure governed by CPLR Article 78, and by CPLR Article 4 on
Special Proceedings.
– See also court and individual judge’s rules.

• Statute of Limitations
– 4 months (not 120 days!)  from determination being appealed,

unless shorter time provided in statute governing particular
agency or type of appeal. CPLR § 217.

– If statute expired, and federal claim, consider § 1983 action.
• Jurisdiction and Venue

– Subject matter jurisdiction in Supreme
Court. CPLR § 7804(b).

– Venue in any county within judicial district where administrative
action, refusal to act, or material events took place, or where
principal office of respondent is located. CPLR § 506(b).

• Petitioner’s papers — § 7804(c), (d)
– Notice of Petition or Order to Show Cause
– Verified Petition and accompanying affidavits and exhibits
– Memorandum of Law
– Reply to counterclaim or any new matter in answer

• Respondent’s papers — § 7804(d)‐(f)
– Verified answer, affidavits or other written proof
– Transcript of underlying proceeding to be filed with answer
– Motion to dismiss may be filed instead of answer. If denied,

court will grant time to answer.
• Time for Service — § 7804(c)

– Unless brought by OSC, petition to be served at least 20 days
before noticed to be heard. Answer to be served at least 5 days
before return date. Reply to be served at least 1 day before
return date.

– If proceeding against state body or officer, such as OTDA, service
must also be made on the attorney general.
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• Transfer to Appellate Division — § 7804(g)

– Where no substantial evidence question raised,
Supreme Court shall dispose of the issues in the
proceeding.

– Where substantial evidence question raised, court shall
first dispose of such other objections as could terminate
the proceeding, without reaching the substantial
evidence issue.

– If determination of the other objections does not
terminate the proceeding, court must transfer the
proceeding to the Appellate Division.

• Discovery—CPLR § 408

– No disclosure permitted without leave of court, except
for notice to admit under § 3123.

• Trial—CPLR § 7804(h)

– If triable issue, trial shall be held forthwith.

– If proceeding transferred to the Appellate Division, tried
by referee or by justice of the Supreme Court.
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• Stays—CPLR § 7805

– Court empowered to stay further proceedings or
enforcement of any determination under review.

• Judgment—CPLR § 7806

– May grant or dismiss petition; annul, confirm, or modify
determination; may direct or prohibit action by
respondent(s).

– Restitution or damages must be incidental to relief
sought.

Poor Person’s Relief—CPLR § 1101

• Upon motion, court may grant  permission to proceed as a poor
person. CPLR §1101(a).

• Petitioner may seek to commence action without payment by filing
form affidavit, available in the clerk's office, along  with petition.
Case given index number and application submitted to court.  If
court approves application, petitioner given notice that fees
waived.  If court denies application, petitioner given notice that
case will be dismissed if fee not paid within 120 days of date of
order. CPLR § 1101(d).

• Where party represented by a legal aid society, legal services, or
other non profit organization, or by private counsel working under
auspices of such organization, fees and costs waived without
necessity of a motion. Attorney to file certification with clerk of
court along with petition. CPLR § 1101(e).
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Filing, Service, and Scheduling

• Necessary Forms/Papers to Commence Proceeding  – CPLR § 304; 22 NYCRR § 202.5

– Application for Poor Person’s Relief/Attorney Certification

– Redaction Cover Page (22 NYCRR 202.5(e)‐‐mandatory as of March 2015)

– Notice of Petition or Order to Show Cause

– Verified Petition and supporting papers—original(s) for filing and copies for service

– Request for Judicial Intervention (RJI)  22 NYCRR  § 202.6

– Memorandum of Law to be served with Petition if at all possible

• Proceeding by Notice of Petition and Service on Respondents – CPLR §§ 306‐b, 307, 311; 22 NYCRR
§ 202.5‐202.9

– Procedures vary between courts. Check local court rules through www.nycourts.gov. Article 78 
proceeding treated like a motion—contact Court Clerks’ offices with questions.

– Commence proceeding: Obtain Index Number, File Petition with County Clerk.

– Serve copies of RJI, Notice of Petition/Petition/Memo of Law on Respondents. Service to be 
made within 120 days of commencement, but not later than 15 days after date SOL expires.

– Service on municipal respondent by personal delivery to designated officer.

– Service on State respondent by personal delivery or by certified mail marked “URGENT LEGAL
MAIL.” Must also serve NYS Attorney General.

– Once served, bring original papers with proof of service to Court Clerk for review and approval
of RJI purchase. Purchase RJI. File RJI, Notice of Petition, Verified Petition, proof of service, 
with Clerk’s office.

• Proceeding by Order to Show Cause

– In emergency, may choose to proceed by order to show cause.

– No ex parte TRO allowed against public officer or municipal corporation.
Advance notice must be given to municipal counsel and to Attorney General.
NY CPLR § 6313(a).

– If requesting interim relief, contact Respondent’s attorney(s) to give
opportunity to appear in opposition, or provide affirmation demonstrating
prejudice by giving of notice. If no prejudice, must affirm good faith attempt at
notification. 22 NYCRR § 202.7(f).

– Obtain Index Number/File Petition with County Clerk.

– Bring RJI, Proposed OSC and Petition to Ex Parte clerk’s office for approval. If
approved, buy RJI and return to Ex Parte clerk who will advise when and
whether to return to appear before assigned judge.

– Inform adversary of date, time, place to appear.

– Once OSC signed, conform copies and serve as directed by judge.

– Proceeding returnable at time and place indicated on signed Order to Show
Cause. Appear in courtroom at date and time indicated.
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• Scheduling

– Unless brought by OSC, Petitioner chooses Return Date at which time all
papers (Respondent’s Answer/Motion to Dismiss, Petitioner’s Reply, Memos of
Law) are submitted.

– Adjournments: Parties may stipulate to adjourn. No more than three
adjournments for a total of 60 days may be submitted without prior
permission of the court. 22 NYCRR 202.8(e). (Also check local rules.)

– On Return Date, papers may be marked submitted, the case scheduled for oral
argument, or counsel advised that judge will determine if oral argument
needed.

– Check for scheduling of oral argument, or any update or decision made in the
case, in the New York Law Journal, the court’s website, or sign up for email
notifications at iapps.courts.state.ny.us/webcivil/etrackLogin.

Transferring the Article 78 Proceeding to the 
Appellate Division

• If proceeding transferred to Appellate Division pursuant to 7804(g),
treated much like appeal. See CPLR Articles 55, 57; Title 22 of
NYCRR, Parts 600, 670, 800, and 1000; and court websites for
individual Appellate Division rules.

• Perfect by any method set forth in CPLR §§ 5525–5528, i.e.
reproduced full record, appendix method, agreed upon statement
in lieu of record, or on the original papers. See, e.g. 22 NYCRR §
600.5. Reproduced full record recommended.

• See individual Appellate Division rules for filing and service
requirements, and requirements for form and content of record,
transcript, other necessary documents, and briefs.

• Oral argument. Check Appellate Division rules and calendar for
scheduling of oral argument. Appear promptly for oral argument.
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Strategic Considerations
• Decision under review must be a “final” decision

– Remand for new DSS determination not final

• Exhaustion of administrative remedies required prior to commencement of proceeding
• Choosing Respondents

– State agency that made final decision must be named
– If local DSS not necessary for complete relief and has no interest inequitably affected, need not be a party. 

Strategic reasons to include/exclude.

• Crafting claims for relief/causes of action
– Track language of 7803—mandamus, prohibition, arbitrary and capricious and contrary to law
– May also have due process or other claims, e.g. under Americans with Disabilities Act.

• Declaratory Judgment
– Where Article 78 proceeding challenges policy or practice of agency, consider combined Article 

78/Declaratory Judgment action. Declaratory relief requested must be “intertwined” with Article 78 relief
sought

• Class Actions
– Article 78 proceeding may be brought as a class action

• Defeating Mootness Defenses
– Exception where issues are substantial or novel, likely to recur and capable of evading review 
– Consider Declaratory Judgment claim or class action; add additional petitioners

• Defeating Exhaustion Defenses ‐‐ Exhaustion rule not absolute. Need not be followed where:
– Agency action unconstitutional or beyond its power
– Resort to administrative remedy futile
– Pursuit of administrative remedy would cause irreparable injury

Oral Argument—22 NYCRR § 202.8(d)

• Request oral argument!

• Set forth request on Notice of Motion or OSC.

• Shall be be granted unless court determines unnecessary.
Check court and individual judge’s rules.

• If transfer to Appellate Division, must file notice requesting
argument.

115



11

Attorney’s Fees

• Under CPLR Article 86, attorney’s fees and
costs are recoverable from the State or an
agency of the State where the petitioner is a
prevailing party and the position of the state
was not “substantially justified.”

• Fees may also be available under 42 U.S.C. §
1988 for certain federal civil rights claims, and
under CPLR § 909 for class actions.

Case Examples of “Far‐Reaching” Results

• Boyd v. Doar, Index No. 400706/2008 (Sup. Ct. N.Y. County, Oct. 2, 2008) (agency failure to
replace PA/food stamps stolen from EBT account). 

• Carbonell v. Doar, Index No. 401371/2011 (Sup. Ct. N.Y. County, April 27, 2012) (work‐related
sanction of disabled PA recipient).

• Carver v. State of New York, 26 N.Y.3d 272 (2015) (State intercept of lottery winnings).

• Coleman v. Daines, 19 N.Y.3d 1087 (2012) (availability of emergency Medicaid).

• Jenevieve R. v. Doar, Index No. 400046/2011 (Sup. Ct. N.Y. County, Nov. 14, 
2011)(discontinuance of entire family’s benefits for household head failure to comply with
drug/alcohol rules). 

• Johnson v. Berlin, Index No. 402321/2010 (Sup. Ct. N.Y. County, Feb. 29, 2012) (proof of 
disability of severely disabled family member for caretaker exemption).

• Johnson v. Berlin, Index No. 400081/2010 (Sup. Ct. N.Y. County, Sept. 19. 2012) (time limit for
reopening defaulted fair hearing).

• Puerto v. Doar, Index No. 402224/2011 (Sup. Ct. N.Y. County, March 27, 2013) (compliance with
work rules, concilation, and autoposting).

• Smith v. Proud, Index No. 400903/2010 (Sup. Ct. N.Y. County, April 6, 2010)(adequacy of 
conciliation notices and Notices of Decision).

• Solla v. Berlin, 106 A.D. 3d 80 (1st Dep’t 2013) (attorney’s fees available under catalyst theory).

• Stewart v. Roberts, Index No. 5507/15 (Sup. Ct. Albany County) (automobile with no equity 
value as resource).
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Speaker Biographies 

Lester Helfman 

Lester Helfman is a Senior Staff Attorney in the Brooklyn Neighborhood Office of The Legal 

Aid’s Society’s Civil Practice where he represents clients in administrative proceedings, Article 

78 proceedings and affirmative litigation in both state and federal courts, including state and 

federal class actions.  During his thirty-year career with The Legal Aid Society, Les has also 

specialized in housing law, health law and the rights of the elderly, and represented parolees in 

parole revocation proceedings and writs of habeas corpus.  From 1993–1997, he was Director of 

Litigation at Queens Legal Services Corp.  Les trains extensively on public benefits issues and 

administrative and judicial appeal rights.  He co-chairs a work group composed of legal service 

advocates and NYC Human Resources Administration program and legal staff, working to 

ensure the integrity of the Fair Hearing system and to establish alternative resolution modalities.  

Les is a graduate of Herbert H. Lehman College and New York Law School.         

         

Maryanne Joyce  

A longtime legal services attorney, Maryanne recently started up a low-bono law practice, 

assisting low-income clients with public benefits issues, and focusing on Article 78 appeals. She 

also works with Part of the Solution in the Bronx, assisting with POTS’ weekly legal clinic. 

Before starting her own firm, Maryanne worked at Legal Services of the Hudson Valley where 

she supervised the benefits practice. Prior to that, Maryanne worked as a staff attorney at Legal 

Services NYC-Bronx from 1999 to 2012, where she focused on public assistance, food 

stamps/SNAP, and Medicaid issues, and represented clients at administrative hearings and in 

New York State Supreme Court. At LSNYC-Bronx, Maryanne litigated several Article 78 

proceedings that resulted in state and city policy changes benefitting public assistance applicants 

and recipients. Maryanne has trained on public benefits issues including basic welfare budgeting, 

welfare fair hearings, welfare fraud/administrative disqualification hearings, and article 78s in 

public benefits practice. Maryanne received her undergraduate degree from Yale University, and 

has an M.A. in Counseling from N.Y.U. She received her J.D. from Columbia Law School. 
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