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Reader’s Note

“Current Legal Issues Affecting the Profession 2009” contains concise summaries of 28 subjects
of concern to the legal profession, the organized bar, and the public.

The handbook is divided into two sections, current topics and informational topics. The current
topics section addresses issues of immediate concern, while the second grouping examines issues
where action may not be imminent, but the subject matter is of sufficient interest to be included
in this compendium. The 28" edition of “Current Legal Issues” provides background information,
and the relevant activity and policy position of the New York State Bar Association concerning
each subject.

Information contained in this volume is current through publication on January 1, 2009.
Subsequent events, such as changes in Association position, the introduction of legislation,
or initiatives proposed by government agencies, may affect information contained in this book.
Questions regarding the current status of any particular issue and requests for additional
information should be directed to the staff member-author whose name appears at the

end of the topic area.

The full text of “Current Legal Issues Affecting the Profession” is also available on our
Web site at http://www.nysba.org.

To request additional hard copies contact Carolyn Clayton at the State Bar Center
at 518/487-5561.
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Current Topics



Code of Professional Responsibility

NYSBA Position

In November 2007, the House of Delegates approved New York Rules of Professional Conduct
prepared by the Committee on Standards of Attorney Conduct, which the State Bar submitted
to the Appellate Divisions of the State Supreme Court for consideration.

Background

Although many states have adopted ethical standards for the legal profession based on the
ABA Model Rules of Professional Conduct, New York has retained the Code of Professional
Responsibility, initially adopted in 1970. Since that time, the Code has been periodically
revised to take into account changes in the profession and changes in the needs and
expectations of both clients and lawyers. New York currently is the only state in the country
that retains the Code format.

NYSBA Activity

The Committee on Standards of Attorney Conduct is charged with the ongoing review

of the rules governing the legal profession in New York. In 2005, the committee completed

a comprehensive review of the New York Code and the ABA Model Rules of Professional
Conduct; the committee’s resulting report recommended that New York adopt the format of
the Model Rules of Professional Conduct and proposed a set of Rules of Professional Conduct
for adoption in New York. Pursuant to a schedule adopted by the House of Delegates in
November 2005, the House considered and approved the format change in April 2006.
The House then proceeded to consider the individual rules at a series of House meetings
commencing in June 2006 and concluding in November 2007, at which time the House
approved the rules for submission to the Appellate Division. The rules were submitted

in February 2008 and, in December 2008, the Appellate Divisions adopted the model rule
format, as well as many of the provisions submitted by the State Bar. The new rules will go
into effect on April 1, 2009.

Kathleen R. Mulligan Baxter
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Courthouses

NYSBA Position

As a statewide association comprised of and representing attorneys, all of whom are officers of
the Court, the State Bar has a direct interest in assessing the condition of our courthouses and
in making recommendations for improvements where improvements are needed. The House
of Delegates is expected to consider a report on the state of New York courthouses in 2009.

Background

Historically, local governments have been responsible for providing facilities for New York
courts. Over time, there has been an increasing state role in overseeing and assisting the
performance of this local responsibility, as well as increasing state financial assistance to local
governments. This process has had mixed results. Many local governments failed to meet their
court facilities obligations adequately in the 1980s. In response to this crisis, the Legislature
enacted the Court Facilities Act of 1987, which reaffirmed the principle that the provision,
maintenance and operations of city- and county-level trial court facilities in New York

remain a responsibility of the cities and counties. To assist—and prod—Ilocal governments

in meeting this responsibility, the Act established a capital planning process, provided state

aid in the form of a subsidy (ranging from 10% to 25%) of maintenance and operations costs,
and provided, at local option, technical and financing assistance from the State Dormitory
Authority. State aid programs established by the statute were to be funded by various user fees
and fee increases deposited into a new state special revenue fund, the Court Facilities Incentive
Aid Fund, to be administered by the Judiciary subject to appropriations. Since 1988, the Court
Facilities Act has been amended at various times. For example, in 1996, the state assumed
(subject to a four-year phase-in) responsibility for reimbursing local governments 100%

of the approved expenses for court cleaning and minor repairs.

This state support notwithstanding, there are reports of courthouse conditions in a few locales
that are substandard and not conducive to the orderly administration of justice. Crowded
conditions, lack of areas where attorneys and clients can meet privately, premises that are not
clean or are in a state of disrepair, and even situations where certain aspects of the facility

are inaccessible to those with handicaps or unsafe in general, are some of the more grievous
complaints occasionally lodged. To be fair, it is also true that some courthouses are clean,
modern, and ideal to conduct the court’s business. Most courthouses are adequate, but could
be improved. Many courthouses are of older vintage and, although clean and in good repair,
are not well-equipped for the use of modern technology.

NYSBA Activity

In June of 2008, the Task Force on the State of our Courthouses was appointed to examine

the physical attributes of courthouses throughout the state, including such characteristics as
access, amenities, food service, ADA compliance, security, lighting, acoustics, state of repair
and cleanliness of the facilities. Courtesy (or lack thereof) on the part of court staff, and
access to technology, including the use of e-filing, also will be examined. The task force will
accomplish this goal by visiting courthouses throughout the state, and by conducting surveys
of (1) attorneys in New York; (2) judges and court personnel; and (3) jurors.

The task force is expected to submit its report to the State Bar Executive Committee and House
of Delegates in 2009.

Terry J. Brooks
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Task Force on E-Filing

NYSBA Position

In 2007, the House of Delegates approved the report of the Task Force on E-Filing with respect
to a uniform, comprehensive statewide system of e-filing court documents.

Background

Electronic filing of documents is intended to improve efficiency by eliminating the need for
courts to print and store paper documents and the need to visit courthouses to retrieve them,
as well as to provide financial savings for the court system. The Unified Court System has
implemented the New York State Courts E-Filing system, which permits the filing of papers
electronically in certain case types and designated venues.

NYSBA Activity

The task force on E-Filing was appointed to analyze the status of e-filing nationwide, gather
data from the bar and courts within New York, and make recommendations as to the
implementation of e-filing in New York. The task force recognized that in discussing these
various e-filing issues with practitioners and with court personnel, there often were strong
opinions, which did not reveal any consensus. As a result, the task force conducted a survey
of three constituencies: chief clerks of Surrogate’s Courts, county clerks and attorneys.

The task force concluded that a mandatory and uniform statewide system, which is
comprehensive in scope—i.e. more than a repository of documents—would be beneficial.

The final report presented recommendations applicable to all courts of original jurisdiction and
made recommendations that were specific to Specialized Courts, Supreme and County Courts,
and Appellate Courts. It also set forth minimum suggested guidelines relating to hardware
and software and best practices for attorneys to follow when they participate in e-filing in any
courts in which it is available. The final report and the recommendations of the task force were
approved by the House of Delegates on March 31, 2007 and thereafter submitted

to the Office of Court Administration for consideration.

Ronald F. Kennedy
and Kevin M. Kerwin
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Ensuring Quality of Mandated
Representation for Indigent Clients

NYSBA Position

In April 2005 the House of Delegates approved statewide standards for the provision of
mandated indigent defense representation drafted by the Special Committee to Ensure
Quality Mandated Representation. Thereafter, in June 2007, the Association endorsed the
recommendations of the Chief Judge’s Commission on the Future of Indigent Defense
Services including the establishment of a statewide, state-funded, independent public defense
commission. The establishment of a commission is one of the Association’s 2009 legislative
priorities.

Background

At the request of Chief Judge Judith S. Kaye, the Commission on the Future of Indigent
Defense Services examined New York’s county-based indigent defense system. The
commission concluded that there is “a crisis in the delivery of defense services to the indigent
throughout New York State and that the right to effective assistance of counsel, guaranteed by
both the federal and state constitutions, is not being provided to a large portion of those who
are entitled to it.” Because of concerns that constitutional standards are not being met in all
circumstances, the commission recommended, and the Association supports, the restructuring
of the delivery of indigent defense services by establishing a statewide defender office, which
would include an Independent Indigent Defense Commission, Chief Defender, and Regional
and Local Defender Offices.

NYSBA Activity

The special committee developed statewide standards for the provision of mandated
representation that were approved by the House of Delegates in April 2005. In June 2007,

the committee released a report containing a review of the Chief Judge’s commission, which
recommended the establishment of an independent public defense commission. In June 2007,
the Association conducted a free, one-day seminar for attorneys representing indigent clients
in criminal cases, in addition, the State Bar widely publicized the standards and supported
legislation that would have created the independent public defense commission. In 2008,
updated training materials will be made available for free to defense attorneys who represent
indigent defendants throughout New York.

The special committee is in the process of developing a similar set of standards governing
the representation of indigent parties in family court proceedings. The written standards will
be submitted to the Executive Committee and House of Delegates for review and approval
in 2009. Upon approval, the committee will conduct a free, one-day seminar for family law
practitioners representing the indigent.

Gloria Herron Arthur
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Funding for Civil Legal Services

NYSBA Position

The establishment of a permanent funding stream for civil legal services in New York is one
of the Association’s legislative priorities for 2009.

Background

Low-income households experience at least one civil legal need every year. With the declining
economy, housing crisis, and rising health care costs, the demand for free or low-cost legal
services has dramatically increased to the point where more than 85% of the civil legal needs
of the poor are unmet on account of inadequate funding. New York is one of only seven states
that does not provide a stable funding mechanism for civil legal services. Unless a steady,
consistent and substantial funding source is adopted in New York, legal services programs
will not be able to meet this ever-growing demand for civil legal assistance.

The Interest on Lawyer Accounts program provides some funding for civil legal services.
New York Judiciary Law section 497 requires attorneys to deposit client funds in interest-
bearing accounts. The accrued interest from those accounts, designated as IOLA accounts,
is pooled and used to fund civil legal services for the poor. Recently, the Federal Deposit
Insurance Cooperation (FDIC) issued a proposed interim rule entitled the “Temporary
Liquidity Guarantee Program” (TLGP), which would have provided unlimited deposit
insurance protection to only non-interest bearing accounts. Because monies deposited into
IOLA accounts would not have benefited from this important protection, attorneys holding
significant client funds would have faced a dilemma as to whether to continue to use their
interest-bearing IOLA accounts or to place those funds in a non-interest bearing deposit
transaction so as to qualify for TLGP.

NYSBA Activity

In response to the TLGP proposal, the Association organized its membership to engage in

a grassroots letter-writing campaign to the FDIC and congressional leaders to oppose the
program’s exclusion of IOLA accounts. These efforts were highly successful as the FDIC’s final
rule establishing TLGP was amended to include an exception affording interest-bearing IOLA
accounts the same unlimited insurance protection.

In addition, the State Bar successfully joined with other advocates to oppose that portion of
Part “N” of the Public Protection and General Government budget bill, S.6806-A/A.9806-A,
which would have provided for the gubernatorial appointment of the IOLA Executive
Director. The Association opposed this proposal because (1) it would have provided the
opportunity for unwarranted political interference with the future operation of the IOLA
Fund, and (2) it could have impeded the ability of the members of the IOLA Board to function
as independent fiduciaries and compromised their ability to administer IOLA funds in an
impartial and independent manner.

The Association also partnered with the legal services community in advocating the restoration
of civil legal services funding and was able to help restore $7.3 million to the State budget.

In addition to vigorously advocating for increased state funding for civil legal service,

the Association has aggressively sought to obtain increased federal funding for civil legal
services corporations.

Gloria Herron Arthur
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Global Warming

NYSBA's Position

No position has been taken to date by the State Bar. In 1994 the Environmental Law Section
issued a report “The Threat of Global Climate Change—What Can New Yorkers Do? State and
Local Strategies to Reduce Greenhouse Gas Emissions in New York State.” In that review, the
section reported about the steps that New York should take to address climate change. In 1998,
the section updated its report and again issued a call to action.

Background

Since the start of the industrial revolution more than 200 years ago, developed nations

have achieved great prosperity and higher standards of living. Through this period, our
activities have come to affect our atmosphere, oceans, geology, chemistry and biodiversity. As
technology advances, so do the risks caused by the emission of greenhouse gases. A specific,
detailed priority list of legal issues and solutions (that puts into place the mix of

legal requirements and economic incentives) is needed for prompt government action.

NYSBA Activity

Due to the deepening global climate threat, a Task Force on Global Warming was appointed in
September 2008 and charged with identifying specific, discrete areas of legal reforms necessary
to address global warming. The goal of the task force is to prepare an in-depth report, focusing
on recommendations for New York with an updated immediate call to action. The report
will cover the current state of the law and recommend appropriate state-level reform; it is
anticipated that the report will be presented to the House of Delegates in 2009.

The Environmental Law Section will focus its January 30, 2009 Annual Meeting program

on “Greening New York State In Response to Climate Change — Local Efforts, regional
Challenges.” Panelists will discuss what state and local governments are doing, and suggest
things the private sector can do, in addition to green building and energy efficiency initiatives.

Lisa J. Bataille
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Issues Affecting Same-Sex Couples

NYSBA position

In April 2005, the House of Delegates adopted a resolution calling for legislation to afford
same-sex couples the ability to obtain the comprehensive set of rights and responsibilities
available to opposite-sex couples in the form of a domestic partnership registry, civil unions,
or an amendment to the statutory definition of marriage. The enactment of such legislation
has been designated as one of the Association’s 2009 legislative priorities.

Background

In recent years, a number of jurisdictions have begun to address the extension of certain rights
and obligations to people in same-sex relationships. Same-sex marriage has been permitted
since 2004 in Massachusetts, and in 2008 Connecticut began permitting same-sex marriage. In
2000, Vermont enacted legislation permitting same-sex couples to enter into civil unions, which
provide the same benefits and protections as are afforded to married couples. Several other
jurisdictions have since enacted similar measures. A number of local jurisdictions, including
New York City, also have adopted domestic partnership registries. At the same time, a number
of states have adopted legislation specifically defining marriage as a union of “a man and a
woman,” and in 1996 the U.S. Congress passed the Defense of Marriage Act, which grants
states the right to refuse to recognize same-sex marriages entered into in other jurisdictions.

In July 2006, the New York Court of Appeals in Hernandez v. Robles held that the New York
Constitution does not compel recognition of same-sex marriages; rather, such recognition is a
guestion to be addressed by the Legislature. A bill authorizing same-sex marriage passed the
State Assembly in 2007, but was not voted upon by the State Senate.

NYSBA Activity

In November 2004, the Special Committee to Study Issues Affecting Same-Sex Couples
released a report containing a detailed discussion and analysis of the legal and constitutional
issues surrounding same-sex couples, an examination of the steps that have been taken to
address these issues, and a series of conclusions about ways in which the New York State
Legislature might address this subject. The above-referenced resolution was adopted with
respect to these conclusions by the House of Delegates in April 2005, and the report has
been transmitted to the Legislature.

Kathleen R. Mulligan Baxter
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Judicial Compensation

NYSBA Position

The New York State Bar Association supports the legislative proposal submitted by the
State of New York Unified Court System to create a permanent mechanism for the regular
salary review of officials in all branches of government. This proposal would increase the
compensation of judges of the state of New York to restore them to parity with judges of
federal district courts.

The Association also supports the key concept contained in the proposal to establish a
Quadrennial Commission on Executive, Legislative and Judicial Compensation. This
commission would prescribe cost of living adjustments for the four-year period following
its deliberations.

Background

New York State judicial salaries were last adjusted in 1999, when they were brought into parity
with federal district court judicial salaries. Since then, New York’s judicial salaries have fallen
far behind those of federal judges and other public servants.

Judges are society’s vehicle for delivery of justice in our system of government. Judicial
salaries reflect the value that society places on the important work judges perform. The current
judicial salary structure needs reform so as to not impose financial limits upon the field of
prospective judges. Such limitations may deter high-quality individuals from seeking judicial
office. Reform also is needed to ensure that our judges are fairly compensated on a regular and
ongoing basis. The federal government and other states have identified effective mechanisms
to provide regular salary reviews for public leaders.

There are two lawsuits pending on this issue, Larabee v. New York State filed in 2007 and Kaye v.
Silver filed in 2008.

NYSBA Activity

This issue has been among the Association’s top legislative priorities since 2006. Consequently,
the resources of the Association—including the advocacy activities of State Bar leadership and
general membership, staff and consultants—repeatedly have been utilized to promote judicial
salary reform.

For example, in March, May and June of 2007, the State Bar mobilized its members, urging
them to contact their state legislators and the Governor to advocate for enactment of judicial
salary reform legislation. That activity was in addition to the action taken in recent years

by past presidents of the Association, in the form of letters to state policy-makers, letters to
newspaper editors and opinion-editorial pieces, testimony before legislative committees,
and countless meetings and phone calls with legislators and the Executive Chamber.

In late 2007 and early 2008, State Bar officers worked tirelessly to persuade the Governor and

legislative leaders to agree to raise judicial salaries. While there was some legislative activity
on this issue, judicial salaries remain at their 1999 level.

Ronald F. Kennedy
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Law Practice Management/Solo
and Small Firm Practice

NYSBA Position

The mission of the Committee on Law Practice Management (LPM) is to investigate, evaluate,
develop and promote the use of techniques that will assist lawyers in the management of their
practices to help them excel in a competitive marketplace.

Background

The committee has subcommittees covering the following topics: Technology; Management
and Finance; Human Resources; Marketing; Personal Marketing Skills; and Solo and Small
Firms. The subcommittees work on continuing legal education programs, NYSBA Journal
and State Bar News articles, the LPM Web site, educational publications and electronic media
initiatives.

NSYBA Activity

In 2008, a Special Committee on Solo and Small Firm Practice was appointed to study
particular issues and challenges that confront solo and small firm practices and to recommend
ways in which the bar associations, the courts, and other entities may assist them in meeting
those challenges and in achieving successful practices and balanced lives. The committee will
submit a report and recommendations to the Executive Committee and House of Delegates in
20009.

The LPM Committee offered numerous programs in the past year to help support the solo
and small firm practitioner. The programs offered in 2008 were How to Start a Practice; A
Practice of One’s Own; Risk Management for Solo and Small Firms; E-filing in the State of
New York; Career Transitions 101; Law Firm Billing; Attorney Escrow Accounts; Financing a
Firm; Technology for Firms; and Law Firm Succession. These programs were recorded and are
available for purchase.

The LPM Committee helped develop a Solo/Small Firm Online Resource Center at the State
Bar Web site: www.nysba.org/solo. This new online center for solo/small firms offers a
compilation of resources available to solo/small firm practitioners.

The LPM committee offers an annual Career Development Conference, which is an
opportunity for job seekers to get advice and tips from numerous career experts on topics such
as networking, ethics, resumes, cover letters, and interviewing.

The LPM Vendor Resource Guide was updated and promoted at the New York Legal

Technology Show in February 2008. The guide provides attorneys with a directory of the
technology and services available to help them in their practices.

Pamela McDevitt
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Medicaid Compact for Long-Term Care

NYSBA Position

The current Medicaid system should be reformed to provide a fair and equitable way to
finance long-term care for elderly and disabled persons. The “Compact for Long-Term Care”
has been designated as one of the Association’s 2009 legislative priorities.

Background

In 2005, in response to the Governor’s budget proposal, which significantly reduced the
Medicaid reimbursement in New York, the Elder Law Section developed an alternative plan
for financing long-term care, called the “Compact for Long-Term Care.” The basic purpose of
the Compact is to create a private/public partnership between long-term care recipients and
the government wherein those recipients would pledge and pay a fair share of their long-
term care services, and the government would provide a subsidy after the individual has paid
that fair share. Unlike the current Medicaid system, this subsidy would not require that an
individual be impoverished before qualifying for assistance. This proposal seeks to address
the problem of long-term care financing by providing incentive for the elderly and disabled to
maintain responsibility for their own community-based care and still maintain the safety net
that Medicaid was intended to provide.

NYSBA Activity

Based on the State Bar’s report and recommendation, in February 2008 the American Bar
Association’s House of Delegates approved a resolution urging government to develop
“innovative long-term care programs” like the Compact as a reasonable and fair solution
to long-term care financing.

Ronald F. Kennedy

Current Topics New York State Bar Association | 15



NYSBA 2009 Legislative Program

NYSBA Position:

In 2002, the House of Delegates approved a recommendation from the Special Committee
on Legislative Advocacy that a steering committee should be established to select the key
legislative issues that will be championed by the Association in a given year.

Background:

The establishment of clear legislative priorities enhances effective advocacy on behalf of

the Association. A specific list of priorities promotes consistency and coordination, and an
organized method of involvement of Association entities, members and staff. Accordingly,
the Steering Committee on Legislative Priorities was established to consider issues that
should be given the greatest priority regarding advocacy activities for each legislative session.
The Steering Committee is comprised of the President, the President-elect, the chair of the
Committee on Legislative Policy, and the Executive Director. (Note: Some, but not all, of the
priorities listed below are covered by separate articles in this edition of Current Legal Issues.)

NYSBA Activity:

On October 31, 2008 the Executive Committee received the recommendations of the Steering
Committee on Legislative Priorities and approved the following list of legislative priorities for
2009:

Integrity of New York’s Justice System.

An independent, well-functioning judicial system, accessible to all, is a bedrock principle
of our democracy. The courts, more than any other arm of government, are the bulwark of
liberty. As the State of New York now faces the challenges and limitations presented by a
slowing economy, the Governor and Legislature must ensure that adequate resources are
provided so that the courts can meet their essential role.

For the courts to meet properly their essential role, judicial salaries must be sufficient to attract
and retain the best legal minds. The call to public service is not a call to wealth, but neither
should the call be to second-class status or worse. The salaries of the state’s judges have for
too long been too low. Whatever the state’s fiscal circumstances, judicial salaries must be set
at appropriate levels. For this reason, the State Bar will continue to urge the adoption of a
judicial salary increase.

Similarly, for the courts to meet properly their essential role, all ssgments of society must have
access to the courts. An independent judiciary is meaningless if the aggrieved cannot come
before it. For this reason, the State Bar will continue to urge the appropriation of adequate
funds to support civil legal services for the poor. An independent judiciary also relies upon
effective counsel. In too many areas of the state, the current system of appointive counsel has
not served the criminal justice system well. For this reason, the Association will continue to
urge the establishment of an Independent Indigent Defense Commission.

Judicial Salary Reform for Judges of the State of New York.

The salaries of New York judges were last adjusted in 1999, when they were brought into
parity with salaries of federal district court judges. Since then, New York judicial salaries have
fallen far behind those of federal judges, judges in other states and even behind the salaries

of first-year associates in many large law firms. Judicial salaries reflect the value that society
places on the work of judges, and a recognition of the role of the courts as the vehicle for
delivery of justice in our system of government. It is vitally important to have salaries that do
not impose financial limits that might deter highly-qualified individuals from seeking judicial
office, and to ensure that judges are fairly compensated on an ongoing basis.
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Access to the Justice System for Impoverished Persons.

“Access to justice” is a primary focus of the Association’s legislative priorities. That concept
helps distinguish and define us as a nation where freedoms flourish under the rule of law.
Only in America can an impoverished and possibly unpopular individual invoke the power of
the world’s most prestigious legal system to protect his or her rights. That has been, and must
continue to be, a source of great pride and strength for all New Yorkers and all Americans.
The two items set forth below focus on access to the justice system and adequate legal
representation for impoverished persons in civil and criminal matters:

(1) Funding for Civil Legal Services to the Poor. Despite the New York Bar’s voluntary pro
bono civil legal services to the indigent, adequate government funding is necessary to
ensure access to the justice system for those who are poor and most vulnerable. Studies
have shown that the essential legal needs of up to 85% of low-income New Yorkers are not
being met. In this slowing economy, the demand for legal services for the poor can only
increase. Last year, because of issues regarding IOLA funds, state-supported funding for
civil legal services for the poor was reduced by millions of dollars. That funding should be
restored. Restoration of those funds will save countless other government dollars, as costs
for social services and housing will be avoided.

(2) Independent Indigent Defense Commission. Due to limited funding and the lack of
statewide standards for handling cases, the current indigent defense system is under severe
pressure. The right to the effective assistance of counsel is guaranteed by both the federal
and state constitutions. Because of concerns that constitutional standards are not being met
in all circumstances, an independent Indigent Defense Commission should be established,
with broad powers to adopt standards, evaluate existing programs and service providers,
and generally supervise the operation of New York’s public defense system.

Equal Legal Rights for Same-Sex Couples.
Under the current state law, there are significant differences in the legal treatment of marital

relationships and committed same-sex relationships in a wide range of matters such as
property rights, financial support, responsibilities to children, health care, social security,
long-term care, domestic violence, access to the court system, and other issues. The Association
recommends that the state Legislature enact legislation affording same-sex couples the ability
to obtain the comprehensive set of rights and responsibilities now available to opposite-

sex couples through a domestic partnership registry, civil unions, or an amendment to the
statutory definition of marriage, with the selection of the appropriate option to rest in the
discretion of the Legislature.

The Compact for Long-Term Care.

The proposal would provide a fair and equitable way to finance long-term care for elderly

and disabled persons in New York, in contrast to the current “all-or-nothing” approach that
requires individuals to be impoverished before they qualify for Medicaid. The Compact would
promote personal responsibility on the part of the elderly and chronically disabled for a fair
share of their long-term care costs. After payment of that fair share by the individual, the
government would provide a financial subsidy for additional long-term care services, without
requiring that the individual be impoverished. This initiative is designed to increase use of
private funds for long-term care, but still maintain the safety net that Medicaid was intended
to provide.

Uniform Mediation Act.

The Uniform Mediation Act (UMA) establishes a standard process for mediation. Under the
UMA, mediation would remain voluntary. Most importantly, the UMA would resolve any
guestion regarding the confidentiality of mediation and, therefore, protection of attorney-client
confidentiality. Current law provides for mediation confidentiality in some circumstances. For
example, confidentiality is protected by the Community Dispute Resolution Centers Program,
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Judiciary Law, Article 21-A, and offers to compromise, CPLR 4547, but these rules are specific
to the particular proceedings. The UMA is expected to increase the use and usefulness of
mediation by standardizing the process and, most importantly, protecting confidentiality. The
increased use of mediation would reduce the costs of disputes for individuals and businesses
in New York, and demand upon the courts.

Support for the Legal Profession.

A core mission of the New York State Bar Association is to represent the interests of the legal
profession. In that regard, the Association will work to protect the independence of the
judiciary, enhance access to the courts, and promote affirmative legislative proposals that
benefit the profession. The Association will review actions and proposals by the state and
federal governments that have an impact on the profession. Some actions and proposals
unfairly target or burden lawyers. The Association will oppose any such efforts and will work
to ensure that attorneys are able to protect their clients’ interests and effectively engage in the
practice of law.

The Association will take the appropriate steps to promote and achieve these legislative
priorities during 2009.

Ronald F. Kennedy
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Privacy in the Profession

NYSBA Position
No position has been adopted to date.

Background

The Association is concerned about protecting the privacy rights of both lawyers and clients.
The landscape of privacy law is constantly and rapidly changing. In this era of technological
innovation, it is difficult, if not impossible, to be continuously aware of the current state of the
law and what the rights and obligations are of both businesses and individuals with respect
to personal and private information. Accordingly, in 2008, a Special Privacy Initiative Task
Force was created to identify areas of privacy for lawyers and those they represent in relation
to Internet, health and financial information. Consequences of invasions of privacy are far-
reaching, especially considering the possible invasions of the attorney-client privilege. The
task force is examining privacy concerns in specific areas, such as litigation, employment law,
health law, intellectual property law, business law, and criminal law.

NYSBA Activity

The task force presented a summary of its progress to the Executive Committee and House
of Delegates on October 31 — November 1, 2008. It will present a full report to the Executive
Committee and House of Delegates in January 20009.

Stacey Whiteley
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Pro Bono/Civil Gideon

NYSBA Position

In November 2008, the House of Delegates approved a white paper prepared by the
President’s Committee on Access to Justice entitled, “Toward a Right to Counsel in Civil
Cases in New York State.” The white paper identifies the limited types of civil cases where
the right to counsel is already recognized by statute and makes a compelling argument for
the enhancement and extension of the right in basic human needs areas such as shelter,
sustenance, public benefits, child custody and domestic violence.

Background

Because New York does not recognize civil Gideon and adequate funding does not exist to
meet civil Gideon needs, pro bono efforts of New York attorneys are essential to addressing the
civil legal need in New York. Pro bono service is not mandatory. The State Bar encourages pro
bono service; its motto is “Do the Public Good. Volunteer for Pro Bono.”

On March 7, 2008, the Association, in conjunction with Touro Law School, co-sponsored a
summit entitled “An Obvious Truth: Creating an Action Blueprint for a Civil Right to Counsel
in New York State.” The purpose of the summit was to gather a coalition of advocates from
the civil legal services field, academia, legislators, bar association leaders, and concerned
citizens to explore and develop a strategy for creating a comprehensive civil right to counsel
in basic human needs areas such as health care, sustenance, housing, and child custody. The
Association’s white paper provided a critical substantive perspective and was instrumental

in shaping much of the summit’s discussions and recommendations for future action.

NYSBA Activity

In addition to adopting the white paper, in November 2008, the Association’s House of
Delegates adopted a two-prong resolution that would facilitate the measured implementation
of some of the key recommendations outlined in the document. Specifically, the resolution
called for the establishment of a civil right to counsel for (1) vulnerable low-income people
who face eviction or foreclosure from their homes; and (2) for unemployment insurance
claimants who have received a favorable determination from an administrative law judge
and are defending against an appeal before the Unemployment Insurance Appeal Board. The
resolution also calls for the existing $500 cap on reimbursement for appointed counsel to be
sufficiently increased to ensure that attorneys will accept these cases.

In addition, in 2006, the State Bar launched the Empire State Counsel Program, which confers
an honorific designation upon members who provide 50 or more hours of free legal services
to the poor. In 2007, the State Bar expanded the definition of pro bono to include the indirect
representation of the indigent by attorneys who provide legal advice and assistance to not-for-
profit, governmental or public services organizations whose services are designed primarily to
address the basic needs of persons of limited financial means. In 2007, more that 600 members
were named Empire State Counsel. The State Bar also presents 19 President’s Pro Bono Service
Awards each year to honor those who have provided pro bono service.

The State Bar also has worked to meet the growing legal assistance need by those facing
foreclosure by equipping attorneys to provide pro bono assistance. In 2008, the Governor
signed into law legislation aimed at addressing the mortgage foreclosure crisis in New York.
Among other things, the new legislation entitles all New York homeowners with subprime
loans in foreclosure to a mandatory settlement conference. In an effort to ensure that there will
be a sufficient pool of trained attorneys available to provide free representation to low-income
and poor New Yorkers in the settlement conferences, the Association, in conjunction with

the Empire Justice Center, the Brooklyn Bar Association, the Queens County Bar Association
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and the Volunteer Lawyers Projects of Brooklyn and Queens, respectively, conducted a free
legal seminar on the mortgage foreclosure process, with an emphasis on the new mandatory
settlement conferences. This access to justice initiative is sponsored by the President’s
Committee on Access to Justice, the Committee on Legal Aid, the Pro Bono Coordinators
Network, the Committee on Volunteer Lawyers, and the Association’s Department of

Pro Bono Affairs.

Gloria Herron Arthur
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Senior Lawyers Section

NYSBA Position
In November 2008, the House of Delegates created the Senior Lawyers Section.

Background

In 2006, a Special Committee on Senior Lawyers was created to identify services, technology
support and public service opportunities that would be relevant for lawyers age 55 and older.
The committee sponsored a survey of senior attorneys with a distribution to 16,000 randomly
selected attorneys, age 50 or more, consisting of both members and non-members. Fifty-one
percent of the respondents indicated that they thought it would be beneficial to them if the
Association organized a section “devoted to the needs and interests of senior attorneys.” The
research data suggests that more than 3,400 senior attorneys would join the section.

NYSBA Activity

The new section proposes to establish committees addressing the following topics: age
discrimination, employment opportunity, law practice continuity, legislation, pro bono,
programs and CLE, publications, retirement planning and investment, senior lawyer services,
section membership, and technology. After allowing sufficient time for these committees
to be formed and become active, the section plans to begin full operation in April 2009.

Rich Martin
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Support of Fair and Impartial Judiciary

NYSBA Position

In June 2005, the House of Delegates approved a resolution opposing the adoption of
resolutions by the United States Senate and the House of Representatives that express the view
that United States courts should not look to foreign law in making judicial determinations.

Background

On a national level, there have been an increasing number of verbal—and, in some instances,
physical—attacks on judges because of their judicial decisions. Notable among these incidents
is the congressional intervention in the Terri Schiavo matter, in which federal courts were
given jurisdiction over a matter that was being addressed by state courts, and the murder of
members of a federal judge’s family by a disgruntled litigant. A number of bar associations
across the country have undertaken efforts to address unwarranted attacks on the judiciary by
a number of means, including op-ed pieces, public education, and contact with public officials.
In August 2005, the ABA adopted a resolution deploring attacks on judicial independence and
pledging to accelerate its efforts to educate the public on the justice system and to assist the
organized bar in responding to unjustified criticism.

NYSBA Activity

In June 2005, the House of Delegates adopted a resolution in response to congressional efforts
to adopt non-binding resolutions expressing the sense of Congress that judicial determinations
should not be based in whole or in part on foreign law. The report accompanying the
resolution noted that these efforts represented an attempt to shift the authority to interpret
the Constitution from the judicial branch to the legislative branch. The Association also

has undertaken public education efforts. In June 2005, the Association sponsored radio
announcements explaining the importance of an independent judiciary. In 2007, then
Association President Mark Alcott made support of a fair and impartial judiciary one of

two topics of his Presidential Summit. In addition, the State Bar has submitted op-ed pieces,
newspaper articles and letters to the editor to help the public understand the legal system and
three co-equal branches of government.

Ronald F. Kennedy
and Kevin M. Kerwin
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Wrongful Convictions

NYSBA Position

In 2004, the House of Delegates adopted a resolution urging that in the most serious cases,
all law enforcement agencies should videotape custodial investigations in their entirety at
buildings where crime suspects are held for questioning. Proponents of this position asserted
that recording interrogations would reduce the number of wrongful convictions. At present,
the Association has obtained grants for the funding of such taping in Schenectady, Broome
and Greene Counties, with the hope of building support for the program statewide.

Background

While notions of fairness and due process have been the underpinnings of our criminal justice
system from the earliest days of our nation and state, there always have been individuals who
were convicted of crimes they did not commit. In recent years, this reality has been brought to
the public’s attention, mainly due to the development of the use of DNA as evidence. There
also have been several recent well-publicized studies, and headlines were generated by the
convictions of the defendants in the so-called Central Park Jogger case based on confessions
that were later demonstrated to have been false.

NYSBA Activity

The Task Force on Wrongful Convictions was created in May 2008 and charged with
“identifying the causes for wrongful convictions, and to attempt to eliminate them.” The
task force held its initial meeting in June 2008 and decided to examine about 50 identified
cases where an individual had been convicted and was later exonerated by a court. This

will allow it to identify the causes of these wrongful convictions. Using these cases, as well
as additional research, the task force anticipates proposing reforms—which may include
legislation, practices of law enforcement officials, new training requirements and other
recommendations—to significantly reduce the likelihood of wrongful convictions in the future.
It expects to have a preliminary report in January 2009, followed by one or more hearings
and a final report with its recommendations for presentation to the April 2009 meeting of the
House of Delegates.

Richard Rifkin
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Age Discrimination in the Profession

NYSBA Position

In 2007, the House of Delegates approved the report and recommendations of the Special
Committee on Age Discrimination in the Profession, which concluded that mandatory
retirement at an arbitrary age is not an acceptable practice. Instead, law firm retirement
practices should be governed by flexibility and consideration of the needs of both the
firm and the individual partner.

Background

Recent headlines in the National Law Journal and elsewhere attest to the fact that the topic

of mandatory retirement of law firm partners at a specific age is an important issue in the
profession. The Sidley Austin case, which resulted in that firm agreeing to pay a settlement of
$27.5 million to former partners who brought suit claiming age discrimination against them in
the firm’s retirement policies, is playing a dramatic role in shaping the future practices of law
firms.

Further changes in the nation’s demographics have prompted a fresh look at age-based
retirement policies in all walks of life. One in every eight Americans is age 65 or older—by
2025, it is projected that one in every five Americans will be in that age group. The membership
of the legal profession reflects this trend. For example, 26% of the members of the New York
State Bar Association are age 56 and over, and 9% are age 66 and over. Many practicing senior
lawyers are not given a choice; they face mandatory retirement. A 2005 study about law firm
retirement policies conducted by the consulting firm Altman & Weil for the American Bar
Foundation revealed that 37% of law firms surveyed had a mandatory retirement age; 57%
of law firms of 100 or more attorneys had a mandatory retirement age; 13% of law firms having
fewer than 10 attorneys had a mandatory retirement age. The study revealed that 70 years
was the common age when retirement was required; 57 years was the average age at which
attorneys started early retirement. Further, 75% of retired male lawyers were 65 years of age
or older; and 27% of retired female lawyers were 65 years of age or older.

NYSBA Activity

The Special Committee on Age Discrimination in the Profession was formed to determine
whether the forfeiture of seasoned “talent” places an unreasonable, inequitable and
unnecessary burden on law firms, the courts and our society. It was the consensus of the
special committee that mandatory retirement at an arbitrary age is not an acceptable practice.
Instead, law firm retirement practices should be governed by flexibility and consideration of
the needs of both the firm and the individual partner. The special committee adopted a “best
practices” template for its report, focusing on practices that might better serve law firms and
their individual partners reaching “retirement age.”

The House of Delegates adopted the committee’s report at its March 2007 meeting, after which
a copy of the report was sent to managing partners of the 250 largest law firms in New York,
accompanied by a letter urging those firms that have age-based mandatory retirement rules for
partners to reconsider their policies. The report was a major focus of attention when, in August
of 2007, the ABA House of Delegates adopted a resolution endorsing the principal conclusions
of the report.

Terry J. Brooks
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Balanced Lives In the Law

NYSBA Position

In April 2008, the House of Delegates approved the report and recommendations of the Special
Committee on Balanced Lives in the Law, which encouraged law firms to adopt more flexible
policies and practices.

Background

In recent years, concerns have been expressed as to how attorneys are able to balance demands
on their personal and their professional lives. Attorneys are affected by increased time
pressures and client demands, difficult economic conditions, the highly competitive market
for legal services, advances in communication tools and other technology, client development,
law firm billing practices, work expectations and procedures in attorney hiring, retention and
advancement. Many attorneys have expressed dissatisfaction with their ability to achieve a
balanced personal and professional life.

NSYBA Activity

The Special Committee on Balanced Lives in the Law was appointed in 2004 to study the
work lives and expectations of members of the legal profession in their various work settings
and the challenges they confront in striving for a balance of professional and personal
responsibilities, given changing societal and professional needs and demands. The committee’s
report documents that the law is a demanding profession, and that practitioners are finding
less time for their families or for the citizenship activities that have been the traditional
obligation of lawyers. To assist in achieving an appropriate balance, the report recommends
that bar associations encourage law firms to adopt more flexible policies and practices in the
following areas: time management, stress management, use of technology, and time-saving
practice management techniques. In addition, the report recommends the implementation of
law office procedures and polices that would guide firms in creating an environment in which
attorneys could achieve their career/personal life balance and includes best practices and
sample policies for law firms. The full report is available at www.nysba.org/balancedlives.

Pamela McDevitt
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Children and the Law

Law Guardian Standards
NYSBA Position

In June 2008, the Executive Committee approved revised standards for attorneys who
represent children.

Background

Standards for representing children were initially developed for a New York State Bar
Association Law Guardian Study in 1984 (Law Guardians in New York State: A Study of the
Legal Representation of Children). Subsequently, the Committee on Children and the Law
(formerly known as the Juvenile Justice and Child Welfare Committee) concluded that Bar
Association adoption and distribution of the standards would prove beneficial to the bench
and bar. The preparation of standards and commentaries represent an important aspect in
improving representation and in assisting the large number of attorneys who appear

before the Family Court.

These standards apply to all attorneys representing children in Person in Need of Supervision
(PINs) proceedings and attorneys representing children in New York in Custody, Visitation
and Guardianship Proceedings. The standards are the result of a comprehensive review of
what New York attorneys are obligated to do in all aspects of representing children.

NYSBA Activity

The committee submitted a complete revision of the standards for attorneys representing
children in New York in PINs proceedings and a complete revision of the standards for
attorneys representing children in New York in Custody, Visitation and Guardianship
proceedings to the Executive Committee for review. The standards have been published
and are available online at www.nysba.org/LawGuardianStandards.

Juvenile Delinquency Age
NYSBA Position

In November 2008, the Executive Committee approved a resolution urging the Legislature
and Governor to establish and fund a commission or task force to consider and recommend
whether the general juvenile delinquency jurisdictional age in New York should be raised
to age 18.

Background

New York is one of only two states in which children who are age 16 and over cannot be
prosecuted as juvenile delinquents and must consequently be prosecuted criminally as adults.
In the overwhelming majority of states, most children cannot be charged criminally as adults
until they attain age 18.

The New York Family Court Act’s establishment of age 16 as the threshold of adult criminal
jurisdiction was deemed to be “tentative” by the relevant Constitutional Convention
Commission and subject to change. Recent research has proven conclusively that children
under the age of 18 have significantly diminished judgmental capabilities. Children in New
York 16 years and over could benefit greatly from programs and services available only for
children found to be delinquent in Family Court and hence not convicted in a criminal court.
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NYSBA Activity

The Committee on Children and the Law submitted a resolution to the Executive Committee
requesting that the New York State Legislature and the Governor establish and fund

a commission or task force to consider and recommend whether the general juvenile
delinquency jurisdictional age should be raised to age 18, and that the commission or task
force report its findings and recommendations to the Governor and the Legislature on a
timely basis. The resolution is being submitted to the Governor and legislative leaders.

Recording Interrogations of Children
NYSBA Position

In November 2008, the Executive Committee approved a resolution supporting an amendment
to the Family Court Act requiring that any custodial interrogation of children at a place
designated by the Chief Administrator of the courts for the questioning of children

be recorded audio-visually in its entirety.

Background

There is a growing trend throughout the country to audio-visually record the interrogation
of adults in custody, a practice supported by prosecutors as well as defense attorneys. There is
widespread recognition that custodial interrogations can result in false confessions, which not
only deprive the innocent of their liberty, but undermine public confidence in law enforcement
and our system of justice. These concerns are particularly acute when the subject of police
interrogation is a child. Awareness of the pitfalls surrounding juvenile interrogations is
reflected in statutes and court rules designed to protect children.

By statute, interrogations of juveniles must under most circumstances take place at facilities
designated by the Chief Administrator of the courts as suitable places for the questioning of
children. Deploying audiovisual recording equipment at the same designated facilities where
juvenile interrogations must now be conducted should be required.

NYSBA Activity

The juvenile justice subcommittee of the Committee on Children and the Law considered
the current statutory scheme found in Family Court Act § 305.2 with respect to the custodial
interrogation of children and determined that this section of the law should be expanded to
provide for the audio and video recording of any interrogation of children while in custody.
The full committee recommended an amendment to the Family Court Act requiring that any
custodial interrogation of children at a place designated by the Chief Administrator of the
courts for the questioning of children be recorded audio-visually in its entirety. The proposal
will be incorporated into the Association’s general legislative program.

Kathy Suchocki
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Federal Shield Law

NYSBA Position

The Association supports legislation to create a Federal Shield Law closely modeled after
New York’s law, Civil Rights Law § 79-h, which provides an absolute privilege against the
compelled disclosure of a reporter’s confidential sources. The adoption of federal legislation
would ensure that a free and independent press can continue to investigate and pursue
information vital to the functioning of our democracy.

Background

For many years, federal courts in almost every Circuit have interpreted the First Amendment
to recognize a qualified reporters’ privilege, requiring balancing of interests when compulsory
process is used to obtain testimony and documents from the press. Recently, however, there
has been an increase in the number of subpoenas issued to journalists in federal cases, and
courts have become more willing to overrule reporters’ claims of privilege. Even when the
federal courts have recognized a constitutional privilege, its qualified nature has rendered

it ineffectual to block contempt citations against reporters.

NYSBA Activity

The Association is advocating for adoption of a federal privilege providing greater protection
to confidential sources. The highly visible efforts by federal courts to compel reporters to
divulge their sources serves to intimidate sources and inflicts real harm on the ability of
the press to function effectively. The current state of federal law also frustrates the states’
prerogative to protect reporters and their sources. Any promise of confidentiality protected
by the states is meaningless if the source’s identity could nonetheless be compelled through
a federal subpoena.

The position urged by the Association recognizes that the federal courts are out of step

with a nationwide consensus that the newsgathering process must be afforded some legal
protections. At least 31 states have statutes creating a reporters’ privilege; another 17 states
have recognized the privilege through judicial decision. Over half of the state shield statutes,
like New York, render a reporter’s privilege not to disclose confidential sources absolute.

A near-absolute privilege is necessary because the very purpose of the privilege—to foster
reporter-source communications—is defeated if the parties cannot be certain whether their
conversations are, in fact, protected under the law.

The State Bar has contacted New York’s Congressional delegation to explain the view that
there is a need for a federal shield law to protect journalists from intrusive demands for
information and documents obtained in the course of news gathering or reporting. Further,

we urged Congress to adopt a federal shield law modeled on the New York State Shield Law
(Section 79-h of New York’s Civil Rights Law), with provisions substantially similar to those
contained in the New York statute. On October 16, 2007, the House of Representatives passed
H.R. 2102, the Free Flow of Information Act, which would have created a federal “Shield Law.”
In July 2008, President Bernice Leber wrote to New York’s Senators and expressed strong
support for the legislation. Thereafter, the Senate version of the bill, S. 2035, advanced

to the Senate floor for a vote, but was ultimately blocked on procedural grounds.

Ronald F. Kennedy
and Kevin M. Kerwin
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Judicial Selection

NYSBA Position

The Association has long supported numerous proposals relating to the selection of New York
State judges that are designed to enhance public trust and confidence in the legal system. In
1973, the House of Delegates first approved a court reorganization plan, which would have
reformed the process for selection of judges. The House revisited the issue and reaffirmed its
support for reform in 1979. More recently, in 1993, the Association adopted a “Model Plan for
Implementing the New York State Bar Association’s Principles for Selecting Judges.”

Background

Judicial elections and their impact on the public’s perception of the court system have in
recent years been the focus of considerable attention by the media, state policy-makers, and
bar association leaders. In 2003, Chief Judge Judith S. Kaye announced the establishment of
the Commission to Promote Public Confidence in Judicial Elections, chaired by former Dean
John D. Feerick of the Fordham University School of Law. On June 29, 2004, the “Feerick
Commission” issued the second of three reports, proposing a package of reforms, including
state-sponsored independent screening commissions for judicial candidates.

In December 2004, the Association approved a report in favor of establishing a judicial election
gualification commission in each judicial district to review the qualifications of judicial
candidates.

Also in 2004, Judge Margarita Lopez Torres, along with other individual voters and judicial
candidates, brought an action in the United States District Court (EDNY) against the New York
State Board of Elections for declaratory and injunctive relief under 42 U.S.C. § 1983. The action
challenged the constitutionality of New York’s convention system for the nomination of party
candidates for state Supreme Court justice and sought permanent injunctive relief to replace
the convention system with a primary system. The district court granted the plaintiffs’ motion
for a preliminary injunction, and the U.S. Court of Appeals for the Second Circuit upheld the
district court’s decision. The U.S. Supreme Court granted certiorari, and the Association joined
with the City of New York, the Association of the Bar of the City of New York, and the Fund
for Modern Courts to submit a brief as amicus curiae in support of the Respondents, Margarita
Lopez Torres, et al. In its January 16, 2008 opinion, the Court held that New York’s system
for choosing political party nominees for State Supreme Court does not violate the

First Amendment to the U.S. Constitution.

NYSBA Activity

Reform of the law to require a commission-based process for the selection of judges remains
the Association’s objective. That process, whereby a non-partisan commission would
recommend a limited number of candidates for selection by the appointing authority, would
eliminate the influence of partisan politics and ensure that competence, temperament and
integrity are the primary factors regarding selection of judges. However, until that goal is
achieved, the Association recognizes and supports the need for improvements in the operation
of judicial conventions to address the practical and constitutional infirmities that exist.

Ronald F. Kennedy
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Lawyer Advertising

NYSBA Position

In January 2006, the House of Delegates approved the report and recommendations of the Task
Force on Lawyer Advertising. In August 2006, the Executive Committee approved comments
for submission to the Appellate Division regarding proposed amendments to the Code of
Professional Responsibility. In 2007, the House approved amended Ethical Considerations in
the Code of Professional Responsibility to provide greater guidance concerning the amended
Disciplinary Rules, and the Executive Committee authorized the Association’s participation

as amicus curiae in Alexander v. Cahill.

Background

In recent years, there has been a significant increase in both the amount and the format of
lawyer advertising. Aside from traditional print media, lawyer advertising now appears

in broadcasts, on billboards, and in electronic media, including the Internet, blogs, and
electronic bulletin boards. Concerns have been raised that many advertisements do not
provide consumers with truthful, non-misleading information to assist in the selection of a
lawyer. In 2005, a committee was appointed by the Appellate Division to review the existing
rules governing lawyer advertising and to recommend changes. As a result of that review, in
June 2006 the Appellate Division released proposed amendments to the Code of Professional
Responsibility. Following a comment period, the amendments became effective on
February 1, 2007.

In July 2007, the United States District Court for the Northern District of New York
issued a decision in Alexander v. Cahill finding several of the new Code provisions to be
unconstitutional, while upholding others. Both sides have appealed to the United States
Court of Appeals for the Second Circuit, where the appeal is pending.

NYSBA Activity

The Task Force on Lawyer Advertising was appointed to recommend changes to the rules
governing lawyer advertising, changes in enforcement of the rules, and a program for peer
review of advertising. The task force issued its report in October 2005 and made a number

of recommendations, including the following: (1) amendment of the rules to provide greater
guidance and clarity; (2) adoption of voluntary guidelines regarding lawyer advertising; (3)
development of programs to educate attorneys as to appropriate advertising and the public
as to selection of a lawyer; and (4) a requirement that advertisements be electronically filed
in a central location and that the Administrative Board appoint an entity to conduct random
reviews of filed advertisements and refer those found to be non-compliant to the appropriate
grievance committee. As noted above, the report was approved by the House of Delegates at
its January 2006 meeting. After the Appellate Division released its proposed amendments, the
task force coordinated with Association sections and committees in preparing comments for
submission to the court on behalf of the Association. Most recently, the task force prepared
an amicus curiae brief for submission to the Second Circuit in connection with the court’s
consideration of Alexander v. Cahill.

Kathleen R. Mulligan Baxter
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Minorities I1n the Profession

NYSBA Position

In 2007, the House of Delegates adopted a resolution approving the recommendations set
forth by the Committee on Minorities in the Profession in its report: “Miles to Go in New York:
Measuring Racial and Ethnic Diversity Among New York Lawyers.” These recommendations
included the collection of demographic data of New York’s lawyers by the Office of Court
Administration and the increase of data being collected by the Association. The collection and
reporting of demographic data is defined as encompassing gender, race, color, ethnic origin,
national origin, sexual orientation, age and disability.

Background

In 2004, the American Bar Association issued a seminal report “Miles to Go: Progress
of Minorities in the Legal Profession,” which found, among other things, that minority
representation in the legal profession was less than half of that found in most other professions.

Currently, New York does not keep demographic statistics concerning lawyers in the state or
their distribution among various types of employment. In the spring of 2005, the Committee
on Minorities in the Profession embarked on an important research project designed to review
and assess existing and available data on the number, status and careers of minority attorneys
in the state. The committee’s mission was to produce a comprehensive report and develop
recommendations for review by the House of Delegates.

NYSBA Activity

The goals of “Miles to Go in New York,” authored for the committee by New York Law School
Professor Elizabeth Chambliss, were to provide a current and comprehensive picture of the
status of minorities in the profession in New York, to measure racial and ethnic diversity
among New York lawyers, and to determine where there are gaps and holes in the available
statistical data and how best to effectively fill them. The recommendations contained in the
“Miles to Go” report call on the Office of Court Administration to collect demographic and
employment data through the biennial registration required of all lawyers. In addition, the
Association is requested to collect and report similar data as part of its efforts to enhance
diversity in the profession.

To implement these recommendations, the State Bar is working with OCA to implement
data collection and also added to the annual member census a question designed to gather
demographic information on members’ sexual orientation.

The State Bar seeks to understand and promote both the unique cultures and the shared
interests of minority and ethnic bar associations across the state. In October 2008, minority bar
presidents gathered in New York with President Bernice K. Leber and other State Bar leaders
to discuss the goals and agenda for the January 2009 Annual meeting program, titled “Miles to
Go...Moving Forward Together: A Summit of Leaders of the New York State Bar Association
and New York’s Minority Bars.”

The summit will serve as a gateway to opportunities that will build on the success of the
planning conference. Among the program’s initiatives are to build on shared interests, to provide
increased synergies and leadership opportunities, to underscore the need for greater diversity
and visibility of minority and ethnic bar associations in the legal profession, and to discuss new
strategies to communicate to various publics the importance of a diverse legal profession.

Frank J. Ciervo

Informational Topics New York State Bar Association | 32



Town and Village Justice Courts

NYSBA Position

In 2001, the Association’s House of Delegates approved a report by the Special Committee on
Public Trust and Confidence in the Legal System, which recommended that town and village
justices should be lawyers. In February 2008, the House of Delegates approved the report and
recommendations of the Task Force on Town and Village Justice Courts.

Background

Questions surrounding access to justice at the town and village justice court level are not new.

However, recent media accounts have highlighted allegations of inappropriate conduct on the

part of some justices, the substandard condition of many town and village courtroom facilities,
and serious concern over the general administration of justice in the town and village courts.

NYSBA Activity

The Task Force on Town and Village Justice Courts was created to develop recommendations
for the State Bar to consider with respect to addressing access to justice in the town and village
courts in the state. It reviewed the prior work and currently stated positions of the Association
and analyzed the Office of Court Administration’s Action Plan and the proceedings of the
Special Commission on the Future of New York State Courts, chaired by Carey R. Dunne
(Dunne Commission) regarding this issue. Following the August 2007 issuance of task

force’s final report and recommendations, members undertook additional deliberations with
representatives from the New York City and Nassau County Bar Associations, both of which
also had recently issued similar reports.

On September 18, 2008, the Dunne Commission published its final report, “Justice Most
Local,” in which several recommendations were made. Ensuring that town and village justices
are lawyers was not among those recommendations. The State Bar’s Committee on Court
Structure and Judicial Selection is currently studying the recommendations of the Dunne
Commission report.

Ronald F. Kennedy

Informational Topics New York State Bar Association | 33



NEW YORK STATE BAR ASSOCIATION
MEDIA SERVICES

One Elk Street, Albany, NY 12207
Phone 518.463.3200
Www.nysha.org



