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Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:

• Early identification of impairment
• Intervention and motivation to seek help
• Assessment, evaluation and development of an appropriate treatment plan
• Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services
• Referral to a trained peer assistant – attorneys who have faced their own difficulties and volunteer to assist a struggling

colleague by providing support, understanding, guidance, and good listening
• Information and consultation for those (family, firm, and judges) concerned about an attorney
• Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental

health issues

Q. Are LAP services confidential?
A. Absolutely, this wouldn’t work any other way.  In fact your confidentiality is guaranteed and protected under Section 499 of

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential information privileged.  The confidential relations and communications between a member or authorized 
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating with such a committee, its members or authorized  agents shall be deemed to be privileged on the 
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of 
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

Patricia Spataro, LAP Director 

1.800.255.0569

There Is Hope
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Presenting the Case for Limitations in 
Attention and Concentration at a Hearing: 
Direct and Cross Examination Strategies 

PROGRAM DESCRIPTION: 

This session will address how to conduct an effective hearing before an SSA Administrative Law 
Judge (ALJ), focusing on issues related to limitations in attention and concentration in a work 
setting. It will also introduce proactive strategies to deal with issues that may arise at this type of 
hearing. And it will cover ways in which advocates can better elicit helpful testimony on direct 
examination, and sharpen skills necessary for cross examining SSA’s vocational expert. Sample – 
or “mock” – direct and cross examinations will be conducted.  
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NEW YORK STATE BAR ASSOCIATION 
2016 PARTNERSHIP CONFERENCE 

DAP Workshop #3 
PRESENTING THE CASE FOR LIMITATIONS IN ATTENTION AND 

CONCENTRATION AT A HEARING: DIRECT AND CROSS 
EXAMINATION STRATEGIES 

AGENDA 

September 16, 2016 
11:00 a.m. – 12:30 p.m. 

1.0 Transitional CLE Credits in Skills, .5 Professional Practice 
Under New York’s MCLE rule, this program has been approved for all attorneys, 

including newly admitted. 

Panelists: 
Louise M. Tarantino, Esq., Senior Attorney, Empire Justice Center 

Jenna Karr, Esq., Staff Attorney, Empire Justice Center  
Michael Telfer, Esq., Staff Attorney, Legal Aid Society of Northeastern New York 
Emilia Sicilia, Esq., Director of Disability Benefits Advocacy, Urban Justice Center 

INTRODUCTION 

This session will address how to conduct an effective hearing before an SSA Administrative Law 

Judge (ALJ), focusing on issues related to limitations in attention and concentration in a work 

setting. It will also introduce proactive strategies to deal with issues that may arise at this type of 

hearing. And it will cover ways in which advocates can better elicit helpful testimony on direct 

examination, and sharpen skills necessary for cross examining SSA’s vocational expert. Sample 

– or “mock” – direct and cross examinations will be conducted.

Appendices:  Appendix 1- sample ALJ decision 
Appendix 2 – sample Appeals Council brief 
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I.  THEORY OF THE CASE - PREPARING THE CASE 

1. At each step of your preparation for representation in an SSI/ SSD case, you need to
develop and refine your theory of the case.  Know what you need to prove to obtain a fully 
favorable decision and how you will prove each point.  Be prepared to prove each step of 
the Sequential Evaluation and any other points relevant to the claim (e.g., Date Last 
Insured). 

2. PRE-HEARING:
A. Interview the client to get as much information about background and substance of 

claim as you can.  Ascertain treating sources, etc.; collect any documents 
(procedural, medical, etc.) that the client possesses; have client sign releases and 
Appointment of Representative forms (SSA 1696, available at www.ssa.gov). 
Evaluate any unexpressed or unevaluated impairments or limitations (psychiatric, 
intellectual, etc.); develop as necessary, with claimant’s permission 

B. Advise client whether: a) you will represent, or b) you will investigate for possible 
representation; and, if the latter, c) when and how the decision whether to represent 
will be made. 

C. Collect as much documentation as possible.  Follow-up requests when necessary. 

D. Submission of evidence to district office: evidence can be submitted electronically.  
Keep a legible copy of anything submitted in case the material is lost. 

E. Submission to state agency: first, find out the name of the analyst; then submit the 
material directly to that person by certified mail [RRR]. 

F. Submit an appointment of representative form on claimant's behalf if you want to 
be informed of the decision. 

G. See SSA’s Statement of Best Practices: 
https://www.ssa.gov/appeals/best_practices.html#&a0=1 

3. ALJ Hearing:

A. Appointed Representative Services 

1. ARS is an application that allows appointed representatives to view electronic
folder (eFolder) documents in real time, to download eFolder contents including 
multimedia files, and upload medical evidence and other documents directly into a 
claimant’s eFolder. Representatives may also download status reports with key 
information regarding their pending and recently closed cases. 

2. https://www.ssa.gov/ar/#&sb=1

B. Review the file. Identify important facts, their sources and gaps that need to be filled: 

5
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1) The kind of claim (SSI, SSD, or both)

2) The application history (date of application, any prior applications, reasons for
earlier denials)

3) The impairments alleged (any relevant listings)

4) The date of onset alleged; consistency of date with a) evidence or b) a Title II
claim. 

5) Date last insured (Title II only)

6) Claimant's current age, age at alleged onset and age category (for the Grids)

7) Claimant's ability to communicate in English, his or her education and literacy, any
vocational training and whether it was ever used in a job setting 

8) Past relevant work, including demands of each job; responsibilities; promotions or
demotions; problems on jobs; on or off the books work; identity of co-workers
etc., who might provide evidence; reasons for leaving jobs; ultimate reason for
quitting work.

9) Current RFC, source of this information, clarity, completeness and consistency of
conclusions. 

10) Activities of daily living with or without assistance. Nature and extent of
assistance needed. 

11) Frequency, nature, and sources of treatment (names, specialty and locations of
doctors, clinic card numbers, etc.); names and dosages of medications prescribed,
with any side effects; use of any assistive devices (crutches, cane, brace, home
attendant, etc.)

C. Seek additional evidence:  Especially if claim has been pending a long time and most 
recent evidence in the file has become “old.”  

1) Send for more and more recent medical information or ask client to take RFC
forms to treating sources for completion.

2) Contact any relevant people to obtain lay evidence

3) When writing to a treating source for opinion information

a. Explain the purpose for which the information is required:  Remember
doctors are asked to write letters to get people back to work as well as

6
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to get people off work; 

b. Do NOT assume the doctor understands what “disability" means in the
context of Social Security or SSI.

c. Offer to assist the physician in writing/typing a draft of the letter or report
or affidavit for signature.

NOTE:  If the physician is reluctant to provide the information you need to prove disability 
explain: 

d. The disability standards. Explain the requirements and how you think your
client meets them.

e. The concept of RFC.  Explain to the physician that Social Security
considers RFC assessments to be medical opinions.  Ask the physician to
discuss functional limitations with the patient and report results which
make medical sense to the physician.

f. Explain how age and lack of education impact on a functional assessment
of disability (i.e., a claimant who is able to do sedentary work might still
be found disabled under the Grids depending on her age, education and
past work).

g. Explain that Social Security only considers full time, competitive work in
determining disability.  Remind the physician that a claimant who is not
disabled must be able to work eight hours a day, five days a week, on a
regular and sustained basis.

h. Travel.  Remind the physician that, in order to work, the claimant must be
able to travel, via available transportation to and from work, twice a day,
five days a week, (including rush hour), regardless of weather conditions.

i. Lying down or frequently changing position: Remind the physician that
very few jobs permit a claimant to lie down if he/she feels ill or to move
around at will.

j. Pain and other symptoms:  Remind the physician that a claimant can be
found disabled based on subjective symptoms, as long as these symptoms
are attributable to a medically ascertainable physical or psychiatric
impairment.

k. Alternative Medical or Psychiatric Explanation.  Ask the physician if the
claimant's belief that he/she is unable to work despite the physician's belief
to the contrary might be due to medical and/or psychiatric conditions not
considered by the physician.

7
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l. Continuing Disability Review.  If the physician is concerned that the 

claimant will be allowed to remain on disability benefits indefinitely, 
explain that a recipient's disabled status is reviewed periodically, and that if 
the claimant is found to be able to resume work, benefits will be 
discontinued. 

 
m. Consider helping client find new treating source if current physician is not 

cooperative. 
 

n. Note that not all reports need be submitted.  See Representative’s 
Standards of Conduct, attached 

 
D. Do necessary research on medical and vocational issues:  

 
1) Check out the client's past jobs in Dictionary of Occupational Titles. Verify 

the exertional level of each job as performed in the national economy. If the 
client did something other than the duties identified in the DOT, the DOT 
job title may not be what the claimant actually did. 

 
2) Become familiar with your client's diagnosed impairments; read medical 

texts, study the medical records, use Web resources; look up medications; do 
whatever you need to understand the medical issues. 

 
 E. Review the Law:  Once you have identified the relevant issues, you may want to review 

both the regulations and the case law on those issues (and in NYS with the Manual of 
Second Circuit Disability Decisions).  Start your research with the regulations, especially 
the Listings. Remember regulations and rules (POMS, SSRs, ARs and HALLEX) are all 
available at www.socialsecurity.gov .  See infra. 

 
1. Copy any case law or other authority you may want the judge to consider. 

 
2. If a claimant suffers from an unusual condition, for example, educating the ALJ 

by submitting an article from a learned treatise might be helpful.   
 
 F. Re-Interview the client after reviewing the SSA record or before the hearing, or both! 
 

1. Update medical treatment, evaluations and/or testing including medications, 
side effects, symptoms and limitations.  Has anything changed?  Is the client 
working?!? 

 
2. Ask the client whether there is anyone else who might be able to provide evidence 

(friend, relative, former employer or co-worker, home attendant, etc.).  This is 
especially important if client’s deficits impair coherent and informative testimony. 

 
3. Clarify and check on facts such as age, education, past work (especially any 

8
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inconsistencies in the record).  Review with client the Social Security forms in the 
record which he or she signed: ascertain accuracy of information and if there are 
any significant inconsistencies assist client to credibly explain them. ASK ABOUT 
SUBSTANCE ABUSE…make sure it is not an issue and, if it is, prepare the client 
to deal with at the hearing.  

 
4. If additional evidence is needed, consider best way to obtain it:  a) sending the 

client for additional evaluations;  b) giving client RFC form(s) to take to his/her 
doctor for completion 

 
5. Answer any questions the client has (or promise to get back to him or her with 

answers). 
 

6. If the hearing is not happening immediately after the interview, set up an meeting 
date for the hearing preparation 

    
 G. Requesting SUBPOENA:  
 

1. If it is impossible to get information from treating source, consider requesting 
that the ALJ issue a subpoena. 

 
2. Requirements: An explanation in writing why the information is essential and 

why it cannot be obtained in any other way.  Request must be submitted at least 
5 days prior to hearing, [(20 C.F.R. 404.950(d);  416.1450(d); HALLEX I-2-5-
78].  An ALJ may issue a subpoena on his own motion whenever he deems it 
appropriate. 

 
3. An ALJ must rule at the hearing or in writing on any request for a subpoena. 

HALLEX I-2-5-78. 
 

4. Subpoenas may be affected by HIPAA requirements.  See 45 CFR 160 et seq. 
 
 H. Final preparation before hearing 
 

1) Review and revise your theory of the case. 
 
2) Abstract the file to determine what the issues are, what the evidence is, and 

whether the evidence is sufficient and credible on each issue; and if not, what 
else you need and how you will get it. 

 
3) .Make sure you have evidence to support each element of your theory. 

 
4) Note any discrepancies (medical/functional/factual) that need to be resolved 

with the client and/or his or her physicians before the hearing and figure out 
how to get them resolved. 
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5) Prepare questions for the hearing. 
 

6) Prepare for testimony of ME or VE (See sections VIII and IX) 
 

7) Consider writing a pre-hearing memo for the judge (or even only for yourself) 
setting forth your theory of the case and identifying the supporting evidence. 

 
8) Submit whatever evidence you can well before the hearing, with a cover letter 

and a pre-hearing memo. 
 

9) Consider whether claim is strong enough to ask for an “on the record” (OTR) 
decision early on in the process 

 
1. Procedures for OTR requests vary from ODAR to ODAR – know yours! 
2. See SSA’s “Best Practices” guide for OTR requests 

a. https://www.ssa.gov/appeals/best_practices.html#&a0=1 
 

 I. Prepare your Client (in person) immediately before the hearing 
 

1) Make sure your client knows the date, time, and place of the hearing, how to 
get there, and to get there at least a half hour in advance (With disorganized or 
other- wise difficult clients, call the day before the hearing to make sure s/he 
hasn't forgotten). 

 
2) Explain the hearing process to the client, including a description of the room, 

what will happen, who will be present, that the hearing is private, to listen 
carefully to each question, to say if a question does not make sense, if s/he 
doesn’t know the answer or can’t remember. 

 
3) Review with your client the definition of disability and explain in lay terms 

what s/he must prove to win. 
 

4) Explain the importance of detail and quantification (e.g., if the judge asks why 
you can't work, don't say "Because I'm sick" say "Because of my arthritis" or 
"Because of pains in my legs"; if the judge asks how often you see your 
doctor, don't say "Whenever I get an appointment" say "About once a month 
or once every three months;" if the judge says how long can you stand, don't 
say "not very long" - say "one hour" or "five minutes"). 

 
5) Explain to your client the importance of telling the truth and appearing 

credible, e.g., believable, not inconsistent.  The more specific the client can be, 
with concrete examples, the more believable s/he will be. 

 
6) Question your client as to any discrepancy between the documentary evidence 

and his/her testimony: ["I have a heart condition" v. no medical evidence of 
heart condition or treatment; "I have constant chest pain" v. no indication in 
medical record that claimant ever complained of chest pain, etc.] 

10
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7) If DAA is an issue, make sure you know what your client's past and 

current situation is, and what other impairments may exist irrespective of 
substance abuse. If DAA is in the client's record, you will have to deal 
with it.  

 
8) Go through your prepared questions and correct your client's answers and your 

questions as you go along. 
  
 J. Prepare yourself again. 
 

1) Make any necessary revisions to your theory of the case based on your hearing 
prep with your client. 

 
2) Make sure you have all the evidence you need (or know when you can get it 

and are prepared to ask to keep the record open, if necessary. 
 

3) Make sure you know the file. 
 
 II. Preparing for Expert testimony:  an overview   
 

1. The hearing notice will advise if an ME or VE has been scheduled to appear at your 
claimant’s hearing. If either is scheduled, call the ALJ’s assistant to obtain a copy of the 
witnesses’ credentials. With respect to an ME, is the doctor’s specialty consistent with the 
claimant’s principle complaint? If not, consider whether you want to challenge them. 

 
2. If an ME and/or VE is scheduled to testify, evaluate the record in terms of the issues they 

will be asked to consider. Prepare for their testimony. 
 

i. For a VE:  evaluate the physical and/or mental demands of each of the claimant's past 
relevant jobs; look up each job in the DOT; compare how your claimant described 
his/her work with the DOT description; consider what functions(exertional and 
nonexertional) were essential to each job; compare those requirements with 
claimant's current RFC; consider whether claimant has any skills and whether they 
are transferable, and, if so, whether anything would prevent the claimant from 
utilizing those skills currently. Does the Grid apply? If so, does it help? If not, are 
there nonexertional impairments that preclude use of the Grid? Consider the 
claimant's age and education?  At what level of exertion can the claimant win?  
How severe is each nonexertional impairment?  In what ways do they limit activity 
necessary to performance of any type of work that would win the claim? 

 
ii. For an ME:  evaluate the medical evidence, especially focusing on objective test 

results and diagnoses.  Look up each diagnosed condition in an appropriate 
medical text.  What objective findings and symptoms are related to each 
diagnosis? Does the record support claimant’s contentions of pain, weakness, 
fatigue or any other subjective symptom?  Look up each medication in the 
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Physician’s Desk Reference (PDR) or another relevant source.  What is it 
prescribed for?  Does the dosage prescribed suggest any thing about severity?  
What RFC does the treating physician give?  Is that opinion supported by relevant 
findings?  How close are CE findings to treating source findings?  Are CE findings 
generally consistent with treating source findings?  How close is any DDS RFC to 
the treating source RFC?  Is the duration requirement met? 

 
 III. THE HEARING 
 

1. Duration:  Hearings generally last from 20 minutes to 2 hours, depending on the judge, 
the advocate, the witnesses and the issues. 

 
2. Procedure:  The procedure is generally informal.  The rules of evidence do not apply.  In 

most cases, the judge will do direct examination of your client, only letting you come in 
to do cross-examination of your own client.  The judge will also question any experts 
first, letting you cross-examine.  HOWEVER, be prepared in case the judge asks you do 
the direct. 

 
3. Video Teleconferencing (VTC):   

 
A. 20 C.F.R. §§ 404.936(c) & 416.1436(c); HALLEX I-5-1-16 

 
B. Claimants can object to VTC hearing 

 
1) 200 C.F.R. §§ 404.936(d) & 416.1436(d), written objections must be 

submitted within thirty days of the initial notice–often well before clients 
obtain representation.   

2) Regulations allow a claimant to assert good cause for failure to make a 
timely objection. 

 
C. Claimants cannot object to use VTC for expert witnesses  

 
1) 20 C.F.R. §§ 404.936(c)(2) & 416.1436(c)(2) 
2) Witnesses, including vocational and medical experts, may also appear 

telephonically 
 

4. Participants:  ALJ, his/her assistant (to operate tape recorder), claimant, claimant's 
witnesses (if any); medical expert and/or vocational expert. 

 
5. Elements of hearing: 

 
A. Turning on the tape recorder to make a record; 

 
B. ALJ introduction and opening statements (will vary from judge to judge); 

 
C. Identifying the exhibits of record, asking for objections or submission of any 

additional evidence 
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D. Swearing witness(es) 

 
E. Admission of evidence (objections may be offered). 

 
F. Representative opening statement may be optional or ALJ may request 

representative to state his or her theory of the case. 
 

G. Testimony:  claimant generally testifies first, followed by claimant's witnesses (if 
any), and ALJ's witness(es) (if any).  Each witness may be cross-examined 
following his or her direct testimony. 

 
H. ALJ may do initial examination of claimant or ask representative to examine the 

claimant.  Representatives should always be prepared to do the examination if 
asked. 

 
I. Objections:  May be interposed at any point at which the ALJ commits error.  

For example, if the ALJ prohibits questioning of a witness on a relevant point or 
the submission of relevant evidence, an objection should be made on the record 
and restated in closing argument (and, if necessary, argued subsequently to the 
Appeals Council and/or on judicial review). 

 
J. Offers of proof:  To make sure the record is complete, where an ALJ prohibits a 

line of questioning or refuses to accept evidence, the advocate may make "an 
offer of proof."  This merely means that the advocate states on the record what 
she or he expects the witness to testify to if allowed to do so or what the 
excluded evidence would show if admitted to the record.  An offer of proof 
allows a reviewing entity (the Appeals Council or a Court) to understand the 
significance of the material that has been excluded, and, therefore, to better 
evaluate whether error was committed. 

 
K. Motions:  Motions are requests that something be done or not done. For 

example, to keep the record open for submission of additional evidence; for one 
or more post hearing consultative examinations; for time to submit a written 
closing argument, etc. 

 
L. Closing argument:  If the record is complete and no post-hearing activity is 

needed, and the issues are not extremely complicated, presentation of oral 
argument is appropriate. 

 
1) Be succinct and to the point.  Explain the basis on which the case can be 

paid and respond to any unresolved issue raised during the course of the 
hearing and then stop.  Anything more should be dealt with by a written 
closing argument. 

 
2) If the record is not complete, the history or issues complicated, or there has 
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been expert testimony to which you wish to respond, a written closing 
argument is a better choice.  Request a specified period of time to 
submit a written closing.  If additional evidence is anticipated, ask for 
sufficient time to realistically receive and review such records. 

 
Hearing decision:  ALJs usually do not indicate how they 
will decide at the end of the  hearing and it may take weeks 
to months to receive a written decision. If anything 
significant changes for the claimant after the hearing but 
before the decision is issued, additional evidence can be 
submitted to the ALJ 
 
 

IV. More Hearing Preparation Tips – Direct Examination 
 
A. Ethical considerations 

 
B. Mental impairment cases 

 
a. Review basic demands of work 

i. understand, carry out, and remember simple instructions; 
ii. make judgments that are commensurate with the functions of 

unskilled work, i.e., simple work-related decisions. 
iii. respond appropriately to supervision, coworkers and work 

situations; and 
iv. deal with changes in a routine work setting. 

 
b. 20 C.F.R. § 416.921(b)(3)-(6) 

 
c. POMS DI 25020.010 

i. https://secure.ssa.gov/apps10/poms.nsf/lnx/0425020010 
 

d. Other areas for direct examination – see materials for DAP Session #2 – 
Section III, Cross-Examining VEs 

 
C. Drug or Alcohol Addiction (DAA) Issues? 

 
a. See Cage v. Commissioner of Social Security, 692 F.3d 118 (2d Cir. 2012) 

i. Claimant has burden of proving DAA immateriality 
ii. Commissioner does not have to produce medical opinion of 

materiality 
 

b. SSR 13-2p – Evaluating Cases Involving Drug Addiction and Alcoholism 
(DAA)  
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i. http://socialsecurity.gov/OP_Home/rulings/di/01/SSR2013-02-di-
01.html   

ii. See also SSA Consolidates DAA Policies-
http://www.empirejustice.org/issue-areas/disability-benefits/rules--
regulations/ssa-consolidates-daa-policies.html#.U9LBSMsg-70 

 
D. Credibility 

 
a. Review factors 

 
i. The individual's daily activities;  

ii. The location, duration, frequency, and intensity of the individual's 
pain or other symptoms;  

iii. Factors that precipitate and aggravate the symptoms;  
iv. The type, dosage, effectiveness, and side effects of any medication 

the individual takes or has taken to alleviate pain or other 
symptoms;  

v. Treatment, other than medication, the individual receives or has 
received for relief of pain or other symptoms;  

vi. Any measures other than treatment the individual uses or has used 
to relieve pain or other symptoms (e.g., lying flat on his or her 
back, standing for 15 to 20 minutes every hour, or sleeping on a 
board); and  

vii. Any other factors concerning the individual's functional limitations 
and restrictions due to pain or other symptoms 
 

b. 20 C.F.R. §§ 404.1529 &  416.929 – How We Evaluate Symptoms 
 

c. SSR 16-3p 
 

i. Evaluation of Symptoms in Disability Claims, rescinding SSR 96-
7p 

ii. https://www.ssa.gov/OP_Home/rulings/di/01/SSR2016-03-di-
01.html 

iii. SSA is eliminating the use of the term “credibility” from its sub-
regulatory policy, as the regulations do not use this term. In doing 
so, SSA clarifies clarify that subjective symptom evaluation is not 
an examination of an individual's character.  

iv. Consistent with SSA regulations, the agency instructs its 
adjudicators to consider all of the evidence in an individual's 
record when they evaluate the intensity and persistence of 
symptoms after they find that the individual has a medically 
determinable impairment(s) that could reasonably be expected to 
produce those symptoms. The adjudicators evaluate the intensity 
and persistence of an individual's symptoms to determine how 
symptoms limit ability to perform work-related activities for an 
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adult and how symptoms limit ability to function independently, 
appropriately, and effectively in an age-appropriate manner for a 
child with a title XVI disability claim. 

d. Credibility of claimant versus that of the witnesses (i.e., family members)?
i. See, e.g.  Dodrill v. Shalala, 12 F.3d 915, 919 (9th Cir. 1993) (lay

witnesses can be found credible even if claimant not
ii. Cf. Briggs ex rel. Briggs v. Massanari, 248 F.3d 1235, 1239 (10th

Cir.2001) (If the child claimant is unable to adequately describe his
symptoms, the ALJ must accept the testimony of the person most
familiar with the child's condition).

E. Pace of questioning 

F. Leading questions 

G. Compound questions 

H. Listen to the answers! 

I. Dealing with surprises 

V. Mock Hearing 

A. Sample case distributed and introduced  

B. Direct examination of claimant and witness 

C. Cross examination of VE 

D. Review and critique 
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Michael Telfer has been a Staff Attorney with the Legal Aid Society of Northeastern New York’s 
Disability Advocacy Project since 2013.  From 2012 to 2013 he was an Associate Attorney with 
Olinsky Law Group.  He represents clients who have been denied Social Security disability benefits 
before ODAR, the Appeals Council, and the U.S. District Court for the Northern District of New 
York.  He has also drafted briefs for clients appealing the denial of Social Security disability 
benefits in multiple federal district courts across the country as well as the U.S. Court of Appeals for 
the Second Circuit.  He is a graduate of the University at Albany and Albany Law School.  He is 
admitted to practice in New York State and before the U.S. District Court for the Northern District 
of New York.   

Jennifer Karr 

Jennifer Karr is a staff attorney at the Empire Justice Center in the Rochester office. She 
represents clients appealing the denial of disability benefits before ODAR and the Appeals 
Council.  Prior to joining Empire Justice, she practiced disability law at the Legal Aid Society of 
Northeastern New York and worked for the New York State Department of Labor. She is 
admitted to practice in New York, and is a member of the state and women’s Bar Associations. 
She graduated from the David A. Clarke School of Law (UDC) and the George Washington 
University. 
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