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I.

Introduction

The arbitration clause is a key provision in any contract. In the event of a breach, this clause will govern the
method and process by which disputes are adjudicated. A
well-drafted and considered arbitration clause is likely to
result in a streamlined, efficient and cost-effective process
that is tailored to meet the needs of the parties. Such a
clause also allows the parties to maintain control over
the process—a benefit not available in litigation. On the
other hand, a poorly drafted clause is likely to result in
an unwieldy, inefficient and expensive process. Indeed,
poorly drafted clauses often cause unnecessary delay and
require court intervention to be enforced, leading the parties to forfeit their control over the dispute.
When drafting and negotiating a contract, the parties’
primary focus is finalizing the deal–not what will occur
if the terms are breached. For this reason, the arbitration
clause is an afterthought. Oftentimes, it is not until the
final hours of negotiation that the parties agree to incorporate an arbitration clause and therefore fail to thoughtfully consider its specific terms. Worse, counsel will cut
and paste an arbitration clause from another contract
without considering its application to the contract at
hand. This approach often results in a clause that fails to
meet the parties’ needs and leads to a frustrated dispute
resolution process.

tain the necessary elements of an enforceable arbitration
clause along with process the parties will follow. Namely,
a standard clause identifies the arbitrable disputes, identifies the administrating provider, sets forth the applicable
rules and contains language providing that the award
may be entered in any court with jurisdiction.
An example of a standard clause follows:
Any controversy or claim arising out of
or relating to this contract, or the breach
thereof, shall be settled by arbitration and
administered by the American Arbitration
Association in accordance with its Commercial Rules [or other], and judgment on
the award rendered by the arbitrator(s)
may be entered in any court having jurisdiction thereof.2

Drafting and negotiating an arbitration clause does
not require a significant investment of time; however,
taking the time to address several key considerations can
prevent future cost and delay. These considerations are
discussed herein.

A standard clause, such as the one above, provides
a template from which counsel may begin their drafting
and editing as needed.3 Where possible, counsel should
avail themselves of this opportunity to craft a process
that meets their client’s needs and limits or expands the
powers of the arbitrator accordingly. To effectively accomplish this task, counsel must have a clear and thorough
understanding of the selected rules as well as the parties’
needs surrounding resolution. Additionally, having an
appreciation for the arbitration process and the areas in
which delay and additional cost are more likely to occur is
critical to avoiding a prolonged and costly arbitration. In
the event the parties are unable or unwilling to negotiate
the terms of the arbitration clause, the standard arbitration clause is an acceptable alternative as drafted.

II.

III.

The Standard Arbitration Clause

Beginning with a standard arbitration clause will
ensure that the intent to arbitrate is clear and unambiguous. A clear and unambiguous clause allows the parties
to proceed to arbitration expeditiously. An ambiguous
clause, or a clause that lacks necessary terms, will cause
delay and additional expense while the parties determine
the intention behind the clause. Absent party agreement,
court intervention is almost certain.
Dispute resolution providers such as the American
Arbitration Association (AAA), International Institute for
Conflict Prevention & Resolution, Inc. (CPR) and JAMS
publish standard arbitration clauses on their websites.1
These clauses have withstood judicial scrutiny and conNYSBA Inside | Fall 2014 | Vol. 32 | No. 2

Conditions Precedent to Arbitration

Dispute resolution escalation clauses, also known
as step clauses, are increasingly popular. They provide
for one or more attempts to amicably resolve the dispute
prior to commencing arbitration. Mediation is the most
common process utilized. Another common method
utilized in business disputes involves negotiation between
the senior executives.
Either or both processes can be beneficial to early
dispute resolution. An important consideration when
drafting such a provision is to specifically identify and
outline the process to be utilized (i.e., mediation before
the AAA; a meeting between the CEO of X Corporation
and the CEO of Y Corporation for a minimum of four
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hours). Another important consideration is setting forth a
time frame in which the process is to be completed and a
default provision allowing commencement of arbitration
if one side fails to engage in the process set forth in the
contract.

IV.

What Is Arbitrable?

The majority of standard clauses provide that all disputes arising from the agreement are arbitrable. However, counsel may wish to limit or exclude certain disputes
from the arbitration process. The best way to limit certain
disputes is to specifically outline which disputes the arbitrator is authorized to hear and those that are reserved
for the courts.
The most common exclusion involves prohibiting the
arbitrator from issuing an injunction, whether preliminary or permanent, thereby requiring the parties to seek
court intervention for such relief.

V.

The Locale of the Arbitration

Identifying the location of the arbitration eliminates
any disagreement once the arbitration is commenced. In
the event the locale is not set forth in the agreement, the
parties will be encouraged by the administrative provider to agree on a location. In the event the parties cannot
agree, each provider has a method by which to make that
determination.
Key factors for counsel in identifying the locale consist of the convenience of the parties and witnesses along
with the available arbitrator pool. When the selected
locale is a remote area and it is anticipated that the available pool of arbitrators is limited, adding with specificity
that the arbitrator will be chosen from a more populated
neighboring city, and naming such city, would be beneficial to the parties.

VI. Rules: Arbitration, Procedural and
Substantive
All published standard clauses set forth the administering organization’s rules. Many of these organizations
have a variety of rules to choose from, depending on
the substantive nature of the contract (i.e., commercial,
real estate, construction and patent). Additionally, many
organizations have rules designed for expedited and
large, complex matters.4 Understanding the differences
between these rules is critical to identifying and selecting
the most favorable set for your client.
The administering organization’s rules primarily
govern the arbitration process and often do not address procedural or substantive law. A common mistake
made by counsel is to solely identify the substantive
law and ignore the procedural law. To avoid confusion
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and disputes concerning the applicable law, specificity is
important.

VII. The Arbitrator—One Versus Three, Area of
Expertise and the Method of Selection
Selecting the right arbitrator(s) is critical to a positive
arbitration experience. One of the benefits of arbitration
is the ability to choose a decision maker with a specific
subject matter expertise related to the dispute. Doing
so eliminates the need for educating the decision maker
about certain elements of the dispute, allowing the parties
to quickly get to the heart of the issues. In addition to
subject matter expertise, selecting an arbitrator who is experienced and skilled in the arbitration process will likely
increase the efficiency of the process.
a.

The Background of the Arbitrator

The well-known arbitration providers have many
experienced and qualified arbitrators on their panels.
Often when a case is filed, the parties have input into the
background from which they will select an arbitrator(s).
Notwithstanding, the parties may wish to set forth the
background sought in the arbitration clause. For instance,
the parties may agree in advance to a litigator who practices in the New York area with experience in licensing
agreements. Caution should be exercised, however, to
avoid being too specific. If there is not an abundance of
arbitrators to select from because the criteria sought is too
specific, this could add delay to the process and limit the
pool from which to choose.
b.

The Number of Arbitrators

Many dispute resolution providers have rules that
determine whether one versus three arbitrators will be
appointed. Oftentimes the number of arbitrators is determined by the claim amount. While the amount in dispute
can be one factor to consider when determining how
many arbitrators the parties need, it is not the only factor.
Other factors to consider include cost, delay, risk and
complexity. Selecting three arbitrators will automatically
cost three times as much. Identifying consecutive hearing
days that work for the parties, witnesses and arbitrators
in the reasonable future will also be more difficult given
the extra two people involved.
Complexity and risk are additional factors to consider. If the issues are complex or there is a lot of money at
stake, the parties may wish to have three people determining liability and damages, as opposed to one, to make
certain that an important issue is not overlooked and the
damage award is reasonable.
Additionally, depending on the nature of the agreement and the dispute, various types of backgrounds may
be required. For instance, in a construction dispute it
NYSBA Inside | Fall 2014 | Vol. 32 | No. 2
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might be helpful to have a lawyer, a contractor and an
accountant.
c.

The Method of Selection

Many of the administering organizations have a
process by which they encourage or require the parties to
select the neutral. Generally, each organization provides
a list from which to choose. Indeed, some organizations
make their entire list available to the public. The methods provided by the various organizations are thorough;
there is generally no need to deviate unless the parties
are aware that the organization they have chosen will not
have a pool of arbitrators from which their needs will be
served.
Notwithstanding, in the case of three arbitrators, each
party may prefer to select one arbitrator and have those
arbitrators identify the third. Such arbitrators may be
neutral or non-neutral, and the parties’ intent concerning the same should be clearly outlined. If this method is
preferred, setting forth a deadline by which the arbitrator
will be appointed and a default provision for non-compliance will prevent delay.

VIII. Discovery
Arbitration is traditionally known for little to no discovery. In recent years, however, discovery in arbitration
has become akin to that of litigation. Discovery is expensive and time-consuming. While arbitrators are trained to
limit discovery and remind the parties that arbitration is
meant to be more efficient and less costly than litigation,
if both parties agree to extensive discovery, arbitrators are
unlikely to interfere. While discovery is a necessary part
of dispute resolution, in arbitration it should be kept to a
minimum for the purposes of efficiency and cost savings.
It is difficult to predict exactly what discovery will
be needed when a dispute arises. To control discovery in
arbitration, counsel should consider setting forth the permitted and excluded forms of discovery (i.e., each party
shall be permitted to take three depositions lasting no
more than 8 hours each; interrogatories and depositions
are not permitted). Counsel should also consider setting
forth deadlines for the completion of discovery. Additionally, setting forth that the arbitrator will determine
all discovery disputes along with a standard by which
the arbitrator shall determine a party has not complied
and what consequence should be incurred would be
beneficial.

IX. Motion Practice
Motion practice historically has no place in arbitration. This is another litigation tool that is becoming
more common in arbitration. Motion practice should be
considered when it will streamline the process by limitNYSBA Inside | Fall 2014 | Vol. 32 | No. 2
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ing or eliminating issues for consideration. It is difficult
to predict whether such motions will do so in a particular
dispute. One way to ensure that motions are used only
when helpful is to draft a clause that sets forth a standard
by which the arbitrator may consider such motions (i.e.,
likelihood of success on the motion). Absent doing so, the
parties will be subject to their agreement, the arbitrator’s
authority—which is broad—or the applicable rules.

X.

Confidentiality

One of the most touted benefits of arbitration is that
it is confidential. However, this is not entirely true. The
administering agency and the arbitrator are bound by
confidentiality, but the parties are not. To ensure confidentiality, the clause should contain language requiring
the parties to keep the existence and substance of the
proceedings private. A provision should also be added to
require that any documents filed with the court for any
reason surrounding the arbitration will be filed under
seal. Finally, adding a liquidated damages clause will
ensure compliance or provide compensation in the event
one party breaches.

XI. Remedies
The parties may wish to add, limit or exclude remedies available pursuant to the administering organization’s rules. Arbitrators have broad powers in granting
remedies. Rather than leave it to chance, counsel may
desire to specifically set forth the authority of the arbitrator to grant certain remedies. Common additions include
interest, including the rate; attorneys’ fees; costs; and expenses. By granting the arbitrator this authority, counsel
is leaving the determination to the arbitrator’s discretion.
Consideration should be given to whether a standard
should be set forth for the arbitrator in making her determination (i.e., prevailing party).
Common exclusions include injunctive relief and punitive and consequential damages. Consideration should
also be given to whether the arbitrator may order money
or goods be held in escrow, liquidated damages and limiting the amount of the award.

XII. The Award: Deadline and Form
In recent years, arbitration has developed a reputation for being as lengthy as litigation. To control the timeframe in which the dispute is resolved, the parties may
set forth a deadline for issuance of the award that starts to
run from the date the arbitration is commenced. Counsel
should be careful that any such limitation is in fact reasonable. Additionally, as a safeguard, counsel should set
forth a standard by which the arbitrator may extend such
deadline.
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The form of the award is another consideration. The
parties may desire an award that simply describes who
wins, who loses and how much is to be paid, if anything.
Or the parties may desire an award that describes the
reasons for the award or an award with findings of fact
and conclusions of law. The more involved the award
sought, the more costly and time-consuming. For instance, the arbitrator may require a transcript if expected
to issue an award consisting of findings of fact and conclusions of law. Additionally, the time to draft and edit
the award will be charged to the parties. If there are three
arbitrators, this cost will be considerable.

AND

ARBITRATION

Endnotes
1.

The AAA goes one step further and provides an on-line
application that allows the parties to build their own clause.
See <https://www.clausebuilder.org/cb/faces/index?_
afrLoop=4674108154838182 &_afrWindowMode=0&_adf.
ctrl-state=6b21vip0l_4>.

2.

American Arbitration Association, Drafting Dispute Resolution
Clauses: A Practical Guide, (2013) <https://www.adr.org/aaa/
ShowPDF?doc=ADRSTG_002540>.

3.

The AAA and its rules can be substituted for that of another
arbitration forum such as JAMS or CPR.

4.

Notably, most providers will administer another organization’s
rules if the clause identifies the administering organization as such
but provides for the application of a differing organization’s rules.

XIII. Conclusion
A successful arbitration experience begins with the
drafting of a clear and unambiguous arbitration clause
tailored to meet your client’s needs. Although your client is focused on finalizing the contract, it is your responsibility to protect your client in the case of a breach.
A little extra time and money spent during the drafting
phase will ensure an efficient and cost-effective arbitration process. While your clause does not need to contain
each provision discussed herein, each should be considered to ensure that the clause meets your client’s needs.
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