Least Restrictive Environment:
The Integration Presumption 35 Years Later
By Lenore Davis
2. Before the date of enactment of the Education for All Handicapped Children Act of
1975(EAHCA), the educational needs of millions
of children with disabilities were not being fully
met…”2

There are undoubtedly
numerous ways of characterizing what the Education
for All Handicapped Children Act of 1975 is really
all about. I am reminded of
these lines from Ralph Ellison’s Invisible Man:
I am…invisible…I
am a man of substance, of flesh and
bone, fiber, and
liquids—and I might even be said to
possess a mind. I am invisible, understand, simply because people refuse to
see me.1
A.

Introduction
There is dialogue amongst those in special education law regarding the effectiveness of the Least Restrictive Covenant presumption, a.k.a., the “Integration
Presumption.” While the debate on the purpose of the
Presumption is outstanding and, therefore, there is a
debate as to whether the Presumption is fulfilling its
purpose, there is agreement that there is more work
that has to be done in the area.
This article will discuss the dialogue amongst three
professors in this area. Professor Ruth Colker feels that
the purpose of the presumption was to deinstitutionalize those in special education. Mark C. Weber feels that
the Integration Presumption’s real issue is focusing on
proper related services so that integration can be effective. Samuel Bagenstos feels that while there has been
proper lip service to integration, it has not idealistically
occurred.
B.

Background
Congress has found the following:
1. Disability is a natural part of the human experience and in no way diminishes the right of individuals to participate in or contribute to society.
Improving education results for children with
disabilities is an essential element of our national policy of ensuring equality of opportunity, full
participation, independent living, and economic
self-sufficiency for individuals with disabilities.
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For a State to receive Federal funding for educating
children with disabilities, among the conditions of education, a child must be placed in the Least Restrictive
Environment:
In general. To the maximum extent appropriate, children with disabilities,
including children in public or private
institutions or other care facilities, are
educated with children who are not
disabled, and special classes, separate
schooling, or other removal of children
with disabilities from the regular educational environment occurs only when
the nature or severity of the disability
of a child is such that education in
regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily.3
The debate starts with the question of what was
Congress’ purpose in including the Integration Presumption in the Individuals with Disabilities Act
(“IDEA”).4 Ruth Colker, in her article, The Disability
Integration Presumption: Thirty Years Later,5 argues that
the Integration Presumption “was created by Congress
to mandate the closing of inhumane, disability-only
educational institutions but not to require fully inclusive education for all children with disabilities.”6 She
argues that “modification of the integration presumption can help it better serve the substantive goal of according an adequate and appropriate education to the
full range of children who have disabilities while still
protecting disabled children from inhumane, disabilityonly educational warehouses.”7 These institutions took
children far from their homes, isolating them from
regular education children and their own families, and
offered them little or no education. The Integration
Presumption helped achieve the goal of closing these
institutions, and it hastened structural change in the
alternatives available to children with disabilities.8 The
Integration Presumption has the structural purpose of
encouraging the creation of a range of programming
and continuum of services.9
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In 1974, 1 million disabled children were excluded
from public school education, and of the 6 million
disabled children in public school, nearly half were
receiving no special education.10 Colker argues that
there should have been no requirement for the school
to justify its position when deciding to place children
in segregated environments, because it interferes with
the mandate that each child receives what is appropriate for him.11 This tipping of the scales in favor of
integration to move schools to develop programs at
times sacrificed what was in the best interest of a child
for the common good. But now that disability-only
institutions are used infrequently,12 it is time to refine
the Integration Presumption to help it better achieve an
adequate and appropriate education for children with
disabilities.13
Colker uses Roncker v. Walter14 to reveal the rigidity of the Integration Presumption, where the severely
mentally retarded student, Neil Roncker, was to be
placed by the school district in a segregated school
where he would be educated with children of the same
educational and chronological age. During the pendency of the action, Neil was placed where his parents
wanted him, in a class for severely mentally retarded
children at a regular elementary school. Neil made no
progress, in fact, he regressed, and the school district
felt that he would progress in a segregated school.
The Sixth Circuit stated that even where the segregated school was superior, those services which make
it superior should be provided in the integrated setting.
Neil’s progress or lack thereof was considered a “relevant factor,” but “not dispositive” of the placement
issue. The fact that Neil did not really have the ability
to interact with other children was not even a factor
in applying the Integration Presumption. The Dissent
stated that Neil’s parents argued that he should be educated in the regular school environment even “if the
only benefit from such placement is to avoid the stigma
of attending a special school…. His parents simply
needed to invoke the mainstreaming presumption for
Neil to be placed in a regular school.”15
Colker asserts that the issue in Roncker should have
been whether the disability-only institution was a high
quality institution or a warehouse which provided little
educational benefit to children. Roncker was placed in
a regular public school irrespective of whether it could
offer him more educational benefit than the segregated
school. Despite the requirement that he receive an “individualized” educational plan, the outcome of the case
was decided on the basis of a presumption rather than
individualized evidence of what program was most
likely to benefit him.
Although students with obvious and severe disabilities may well be accepted in the regular classroom,
surveys of regular classroom teachers reveal that they
“do not know how to provide instruction that meets

the unique needs of students with obvious disabilities.” Teachers tolerate the students which should not
be equated with genuine education.16 Studies indicate
that “regular classroom teachers perceive handicapped
children to be socially and academically inferior to
regular children. However, these are the very teachers
who will be required to accept handicapped children
into their classrooms. By contrast, special education
teachers have usually become educators in order to
teach children with special needs. Because of their
educational background and interests, they are more
likely to have a positive attitude about children with
disabilities.17
It may be better for children’s self esteem to be
clustered with children like themselves in terms of ability and chronological age, rather than be clustered with
children who are substantially different from them.
That self-esteem benefit, however, only makes sense
if the children are taught by teachers who have high
expectations for the children’s achievement. By virtue
of their training, special education teachers may be
inclined to have higher expectations for children with
disabilities than regular classroom teachers.18
The Integration Presumption should continue its
function as the element that ensures that States evolve
a continuum of services which would provide more
individualization of each child’s needs, but as part of
that continuum and giving precedence to what is in
the child’s best interest, the continuum should include
segregated education if that is most appropriate.19
Brian L. Porto, J.D., in his comment on Least Restrictive Environment (“LRE”), summed up the issue by
stating that it is often difficult for schools to reconcile
integration with individualized programs. The tension
between the two is the cause of most litigation concerning LRE.20
We move from Colker’s arguments to two responses to Colker and then to an analysis of all three
arguments.
The first response to Colker’s paper was an article
written by Mark C. Weber,21 wherein he argued that
there is no basis to Colker’s finding that the objective
of the IDEA was to force deinstitutionalization. Rather,
he asserts that the sources focus on “getting students
out of self-contained public school classes and into
regular education classes, either part-time or full-time,
with adequate support to enable the children to thrive
there.”22 Yet, Weber contradicts himself in footnote 18,
where he cites H.R. Rep. No. 93-805, “It is the Committee’s hope that this provision will afford the greatest
encouragements to the states to initiate and accelerate
programs designed to de-institutionalize as many of
these children as possible.”23 He argues that integration was meant not to close institutions, but to place
children in regular education classrooms.
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Weber argues that the
real issue in the debate over the application of the disability integration
presumption is the presence or absence
of related services for the child in the
integrated setting. The educational
literature identifies related services
as the means to success in a mainstreamed placement…it is the key to
resolving the current controversies in
the schools.24
Yet, Weber raises issues more significant than the
availability of services which relate to the success of a
child’s integration into a regular education classroom:
1. Children with special needs are generally placed
in the worst facilities with the least capable
teachers and poor funding;25
2. These children experience harassment by their
classmates;26
3. They tend to have lesser service provider
quality;27
4. A general education teacher can be non-cooperative in making accommodations;28
5. Class sizes are often too large.29
Weber asserts that there should be a nuanced approach
to integration. Presently, if the school district or the
parent wants the child to be integrated, the Courts will
generally require integration. Weber feels that
1. When parents resist integration when the school
district wants it, the presumption in favor of
the integrated option proposed by the school
should not be a strong one. It should be dispelled by evidence that the school’s specific proposal, as likely to be implemented, will not be
successful for a given child.

to take the easy way out by placing the child in a segregated, designated class.
Bagenstos returns to the statutes and reads them
favorably, and maybe a bit idealistically. He feels the
courts are misreading and misinterpreting the statutes.
The integration is merely a presumption rebuttable
by a showing that it is not appropriate for a child. The
statute states simply that there should be segregation to
the maximum extent appropriate for the child.
Where Professor Colker uses Roncker to prove that
the Integration Presumption appears to be irrebuttable,
Bagenstos uses the case to reveal that the presumption
was indeed rebuttable when the Sixth Circuit remanded, stating “that some handicapped children simply
must be educated in segregated facilities either because
the handicapped child would not benefit from mainstreaming, or because any marginal benefits received
from mainstreaming are far outweighed by the benefits
gained from services which could not feasibly be provided in the non-segregated setting.”32
Bagenstos supports Weber and Colker in questioning whether the failure of a child in a regular education
setting is a reflection of the needs and capabilities of
the child, or the failure of the school district to properly support the child in the regular education class.33
He supports the continued use of the Integration Presumption in continued evolution of accommodation of
students in the classrooms which can benefit regular
education students as well, and to continue to break the
school districts “inertia” in creating additional services
for the continuum.34 Colker asserts that kids often are
not accepted in the classroom.35 Bagenstos’ response
is that the schools and teachers are failing to force the
children to accept the disabled in their classrooms.
Bagenstos concludes that regarding the Integration
Presumption:
1. If the Integration Presumption is harming children we need to know;

Unlike Colker, who emphasizes whether a school
has a continuum of services, Weber feels that the issue
is whether the option offered by the school is good for
the individual child.
2. When the parent wants more integrated services
and the school district resists, “the balance of
probabilities tips in favor of the parents’ position. There is enough risk that the district is
motivated by cost, internal politics, or standard
operating procedure to call for a strong presumption in favor of the integrated option.”30
The second response to Professor Colker was from
Samuel Bagenstos, who asserts that facts, not abstract
ideology, should drive policy.31 He feels that the failure
of segregation reflects the educational system’s refusal
to provide true integration, and the school’s real desire
34

2. Not all disabled students are best served in integrated settings;
3. Colker hasn’t shown that the Presumption
pushed children into inappropriate settings in
significant numbers; and
4. There is still concern that abolishing Presumption would re-segregate the disabled.36
C.

Analysis
There need not be an argument as to what Congress intended in passing the EAHCA. There is some
legislative history that reveals Congress’ intent. Congress’ perception that a majority of handicapped in
the United States “were either totally excluded from
schools or [were] sitting idly in regular classrooms
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awaiting the time when they were old enough to ‘drop
out.’”37
Senator Robert T. Stafford, then Senator of Vermont, wrote about the background to the EAHCA and
what prompted Congress to enact the legislation. The
Act “tackles the delicate mission of prodding, through
legislation, those regions which are not correctly serving their handicapped population….”38
The law also provides for an “appropriate” education to take place in the
least restrictive environment. Some call
this ‘mainstreaming’, but that is not, in
my view, a good expression because it
implies that all handicapped children
must be educated in the regular classroom. That is not at all what we in the
Congress sought or intended. Rather,
we had a view to integration with nonhandicapped children as the governing principle, especially where there
is clear evidence that just the opposite
was what was occurring in the past.
We recognized, however, that there
are many instances when it would
be harmful to a handicapped child to
force him or her into a regular classroom situation.39
What the three authors referenced in this discussion
are struggling with is not whether the Integration Presumption was historically necessary, or the progress
that has been made with the Presumption in place, but
where the Integration Presumption is today, and where
the Presumption should be going to make further progress towards Congress’ goals in enacting the IDEA.
All three authors agree that broad integration has
occurred. They also agree that it must be fine-tuned.
There are still very real problems with integration identified by each author that have to be addressed:
1. Colker notes that teachers do not know how to
instruct those with disabilities. Bagenstos feels
that if we provide all teachers with instruction
on how to teach those with unique needs, that it
would benefit not only disabled children, but all
children.
2. Weber focuses on the general education teacher
who is not cooperating;
3. Colker emphasizes that it might be better for
children to be clustered with those who are like
themselves in terms of ability and chronological
age; it would improve their self-esteem.
For a discussion on whether integration is beneficial to
those who do not want or understand integration, see,

Normalization and Idealism, Charlotte Schwartz, MSW,
CSW, Assistant Professor and Supervisor of Social
Work Training, Mental Retardation Institute, New York
Medical College (1977). Mrs. Schwartz decries society’s
attempts to force “normalization” on those who clearly
are not prepared for it:
The trend of the 1960s has left us idealistically blinded to the harsh facts
of social reality and more important,
to the painful truths of psychological
reality. Man is not created equal in all
respects…. We [mental health providers] became enmeshed in a policy of
normalization and deinstitutionalization, that I fear reflected fanciful
wishes rather than sound reality. Was
it our guilt for the shame of the Willowbrooks; are we now apologizing,
making retribution by the drive for
mainstreaming? It is true that we did
not fight sufficiently to qualitatively
change the lives of the retarded. We
did not expand the possibilities for
emotional…work experiences that
enhance self-esteem, gratify basic impulses and provide opportunities for a
more human existence. But one cannot
change one evil by creating another in
its image…we have failed to examine
the capacity of retarded persons to
adapt to the pressure of this highly industrialized and competitive society….
I suggest that the entire program of
“normalization,” as conceived, has
placed an undue burden upon the retardate’s psychic structure by exposing
him to constant and repeated frustrations of enormous magnitude in the
everyday world…. Normalization is
possible only within a setting that can
provide security, a means of achieving
self esteem, the possibility of emotional…gratification, real friends, marriage
and a common level of achievement.
I do not believe that normalization is
possible in a society that is basically
alien and for whom the ideals are
essentially unattainable. What exist
currently are enormous loss, isolation,
self-hatred and denigration. We have
established group living but without
the basic and inherent qualities of a
group. The pretense of equality of
mainstreaming leads…ultimately to
social maladaptation.
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4. Colker: Special education teachers, by virtue of
their training, may be inclined to have higher
expectations for children with disabilities than
regular classroom teachers. Studies indicate
that regular classroom teachers perceive handicapped children to be socially and academically
inferior to regular children;
5. Weber: Children with special needs are generally placed in the worst facilities with the least
capable teachers and poor funding;
6. Weber: Harassment of students by their classmates needs to be addressed;
7. Colker: Disabled children are often not accepted
in the standard education classroom;
8. Bagenstos: The schools and teachers are not
working to have the children accepted in the
classroom;
9. Weber: Service provider quality should be
improved;
10. Weber: Classes sizes should be managed better;
11. Weber: The risk that a school district is motivated by costs, internal politics or standard
operating procedures must be monitored and
controlled;
12. Bagenstos: School districts are still paying lip
service to the statutes, since it is easier for them
to provide segregated services. School inertia
must be addressed.
13. Colker, Weber and Bagenstos: If a child fails in
a regular education class, it is not because the
child is inappropriate for the class, but because
the school district is not providing the proper
(real) support;
14. Bagenstos: Courts are misreading the statutes:
“appropriate” should trump LRE.
Each one of these issues that are presently rampant
in the school systems allow us to really understand
why some parents nowadays are looking to pull their
more severely handicapped children from regular
classes. Additionally, the more severely handicapped
children can never attain social acceptability and real
educational goals as their regular peers, and placing
them in integrated classrooms can lead to constant
frustration and lowering of self-esteem in their struggle
to keep up with their regular education peers. In segregated schools they can be with true peers.
Statutes and lawsuits can force school districts to
act to integrate, but the backlash comes when it is in
the best interest of the child to be in a segregated environment, where it would cost the school district more
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to educate the child, that the school district uses the
LRE to hold the child back from a segregated school
even if it is superior to what the school district can
provide.
As a paradigm of this issue, I bring forth the example of Gallaudet University, a university established for
furthering the interests of those who are deaf. They are
a community for the deaf, where the deaf feel absolutely accepted. Only 5% of each class may be made up of
those who are not deaf, as a policy. It is an empowering
school where students feel they can accomplish with
pride in their deafness. In recent years, with the advancement of technologies and therapies that would allow students to hear and to integrate into society more,
there is a vocal view within Gallaudet not to change.
Many have resisted cochlear implants, feeling that even
raising the question of change means that society feels
that there is something inherently wrong in being deaf.
Many have resisted learning how to lip read, preferring
sign language, a natural barrier to integrating into the
general society. So strong is this feeling that they forced
out of office a university President who was pro-lip
reading. The students felt that society was not accepting them as is, but was asking/requiring/forcing them
to accommodate society at large. This made them feel
inadequate or inferior.
The Civil Rights mandate requires that society accommodate those with handicaps, not vice versa. Yet
our desire to integrate those who are different into a
normal society has really been a struggle to get those
who are different to accommodate the non-disabled
society. “If you want to be with us, tolerated by us, you
must act like us to the best of your ability.” When we
ask the deaf to implant cochlear implants, we are saying to them we want you to hear like we do so that we
can talk to you the way we usually do. When we ask
them to lip read, we say to them, we will not as a society learn how to hand signal so that we can talk to you,
you must learn how to lip read so that you can accommodate us. On a practical level, the numbers would indicate that it is easier to ask a smaller group to change
for a larger group, and that is what general population
wants, but that is not how the law is written. The mandate is that we as the majority have to accommodate
those in the minority who are handicapped.
What parents want for their children is maximizing
educational benefits, socialization for children, and to
ensure that their children’s self-esteem remains intact.
Private schools and their special education teachers, facilities and programs allow children to attain real goals
for themselves, not impossible goals aimed at general
education children. Children can feel good about themselves, instead of struggling to attain social acceptance
and working almost impossibly to fit in with general
education students, when they realistically cannot.
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The real questions should be:
1. Can a child in general classes attain the same
goals as the general education students in the
class?
2. Can this child ever hope to be accepted by
his peers, or will he always feel inferior and
rejected?
We have seen success with racial integration, in
that the white population has accepted the black population, and we live and work and study together as
one. There is a hope that the same would occur with
those who are disabled. Integration is probably easier
to achieve for those who have physical handicaps, because they can communicate and establish friendships
with their peers. But for those with cognitive disabilities, interacting and bonding is more difficult.
For as long as a disabled child struggles to catch
up cognitively with general education children, and
as long as their general education peers are allowed to
harass and tease them, it merely harms the disabled
child to be with these peers, and they should be segregated until such time as it is determined that they can
function successfully with general education students.
This is my interpretation of the lesson of Gallaudet
University.
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