United States Supreme Court Upholds Tradition and
Continues Controversy in Town of Greece v. Galloway
By Lisa M. Cobb
Opening a legislative session with a prayer
or invocation is nothing
new in the United States.
The members of the First
Congress voted to appoint
and pay official chaplains.1
Notably, they did this in the
same week that they also
voted to approve the draft
of the First Amendment
containing the now-familiar
Establishment Clause:
“Congress shall make no law respecting an establishment of religion.…”2 As Chief Justice Burger wrote in
Marsh v. Chambers, “[c]learly the men who wrote the
First Amendment Religion Clause did not view paid
legislative chaplains and opening prayers as a violation of [the First] Amendment.…”3
Despite the historical acceptance of this practice,
however, the controversy concerning prayers at public
gatherings has a history as lengthy as the practice
itself. Opposition was expressed by historical figures
such as John Jay and John Rutledge, who opposed the
motion to begin the first session of the Continental
Congress with a prayer.4 In addition, objections to
prayer were raised “apparently successfully” in Pennsylvania during the debate concerning ratification of
the Constitution.5
The controversy continued in 2014, with the Supreme Court’s decision in Town of Greece v. Galloway.6
Demonstrating the continuing lack of consensus on
Establishment Clause issues, the Court’s decision contains five separate opinions.

Background
An excellent summary of the historic precedent of
legislative prayer, as well as the trial and appellate decisions in Galloway, may be found in an article written
by Professor Thomas A. Schweitzer entitled, “Is Prayer
Constitutional at Municipal Council Meetings?”
published in a prior edition of this newsletter.7 Accordingly, the underlying facts and procedural posture of
the cases will only be briefly summarized here.
Since 1999, the Town Board of the Town of Greece
had opened their meetings with an invocation.8 The
Town did not seek to regulate the content of the
prayers or any other aspect of the prayer practice.9 It

asserted that it had never refused anyone’s request
to offer a prayer, never reviewed the contents of any
prayer prior to its utterance, and would never censor
an invocation.10 However, because the residents of the
Town were predominantly Christian, the invocation
was usually a Christian prayer.11 Indeed, the Town’s
list of clergy members willing to volunteer to deliver
the invocation included only clergy from Christian
organizations until 2008.12

“Opening a legislative session with a
prayer or invocation is nothing new
in the United States.… Despite the
historical acceptance of this practice…,
the controversy concerning prayers
at public gatherings has a history as
lengthy as the practice itself.…”
The Trial Court’s Decision
Plaintiffs in the trial court were two residents of the
Town of Greece, New York, who objected to the overtly
Christian nature of the prayers. One of the plaintiffs
who objected to the practice was Jewish; the other was
an atheist.13 Critical to each of the courts’ decisions in
these matters, plaintiffs did not seek to end the practice
of opening Town Board meetings with a prayer. Rather,
they sought a declaration that would require the Town
Board to ensure that the invocation was “nonsectarian”
by deleting references to any specific creed.14
In a lengthy decision deciding the parties’ cross
motions for summary judgment, the trial court upheld
the Town’s right to open its meetings with an invocation given by the “chaplain of the month,” finding (1)
that the plaintiffs failed to provide any credible evidence that the Town employees intentionally excluded
members of particular faiths, and (2) that the law did
not prohibit denominational or sectarian prayers.15
Among other concerns, the court was troubled by the
difficulties in distinguishing between prayers that the
plaintiffs contended were sectarian and those they
claimed were not, referring to “the illusory nature of
so-called nonsectarian prayer.”16 It found the mechanism proposed by the plaintiffs to allow the Board to
determine what prayers would be acceptable to be
“vague and unworkable.”17
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The Second Circuit’s Decision
The plaintiffs appealed only on the latter ground,
asserting that only nonsectarian prayer was permitted at legislative sessions.18 The Second Circuit Court
of Appeals agreed, reversing the trial court’s decision. The court began its analysis with a review of
the Supreme Court’s decision in Marsh v. Chambers,
in which the Court concluded that legislative prayer
was permissible under the Establishment Clause.19
Recognizing that a town may open its public meetings
with a prayer or invocation without running afoul of
the Establishment Clause, the Second Circuit applied
a “reasonable observer” test to determine whether the
Town’s practice ran afoul of the Constitution.20 The
court found that the Town’s prayer policy and practice, under the totality of the circumstances presented,
impermissibly favored Christianity even though the
Town attempted and intended to maintain a diverse
prayer program.21
In reaching its decision, the court noted that it
was “relevant, and worthy of weight” that most of the
prayer-givers appeared to speak on behalf of the Town
and its residents rather than only on behalf of themselves. This was evidenced by requested audience
participation and by speaking in the first person plural, e.g., let “us” pray.22 The Court stated: “[T]he rare
handful of cases, over the course of a decade, in which
individuals from other faiths delivered the invocation
cannot overcome the impression, created by the steady
drumbeat of often specifically sectarian Christian
prayers, that the town’s prayer practice associated the
town with the Christian religion.”23
However, as one of its final points, the court emphasized that:
[A] practice such as the one to which
the town here apparently aspired—
one that is inclusive of multiple beliefs
and makes clear, in public word and
gesture, that the prayers offered are
presented by a randomly chosen
group of volunteers, who do not
express an official town religion, and
do not purport to speak on behalf of
all the town’s residents or to compel
their assent to a particular belief—
is fully compatible with the First
Amendment.24

The United States Supreme Court’s Analysis
The oral argument before the United States Supreme Court was held on November 6, 2013. Thomas
Hungar, Esq., counsel for the Town, spoke just one
sentence before Justice Kagan posed her first hypo-
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thetical.25 She inquired whether it would be permissible for the Court session to be opened by a minister
who asked those present to stand or bow their heads
during an overtly Christian prayer, leading to an animated discussion concerning whether and to what degree the type of meeting or session at issue determined
whether the prayer or invocation was permitted. Oral
argument indicated that the justices held a number of
different views on the issue before the Court.
These divergent opinions of the Justices are reflected in the Court’s decision. Justice Kennedy wrote the
Court’s opinion, which was joined by Justices Roberts,
Alito, Scalia and Thomas. Justice Kennedy began by
tracing the historical acceptance of prayer at legislative
meetings and reaffirming the principles articulated in
Marsh.26 “Marsh stands for the proposition that it is not
necessary to define the precise boundary of the Establishment Clause where history shows that the specific
practice is permitted. Any test the Court adopts must
acknowledge a practice that was accepted by the Framers and has withstood the critical scrutiny of time and
political change.”27 Moreover, Justice Kennedy held,
the formation of a test “that would sweep away what
has so long been settled” would create controversy and
“begin anew” divisions along religious lines that the
Establishment Clause seeks to prevent.28
Justice Kennedy then determined that the prayer
practice in the Town of Greece comported with Marsh
and that sectarian prayer was permissible.29 He contended that requiring the Town to ensure that the invocation be non-denominational would impermissibly
condone the Town’s censorship of the prayer’s content
and involve the government in religious matters to a
far greater degree than the Town’s existing practice of
allowing all to speak without any municipal oversight
of the content. Instead of requiring non-sectarian invocations, he asserted that the growing religious diversity
in this country should be accomplished “not by proscribing sectarian content but by welcoming ministers
of many creeds.”30
In a section of the decision joined only by Justices
Roberts and Alito, and therefore not part of the Court’s
opinion, Justice Kennedy concluded that the record did
not contain any evidence that prayer at a local body, as
distinct from a state or federal body, was coercive—despite the fact that the audience might be seeking approval from the board members for various projects.31
Justices Thomas and Alito filed concurring opinions. In a two-part opinion, Justice Thomas first reiterated his view that the Establishment Clause is “best
understood as a federalism provision” meant to protect
the states from overreaching by the federal government
and not to be used against them to prohibit any action.
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In the second part of his opinion, he asserted that, even
if the Establishment Clause were properly to be used
against the states, the municipal prayer at issue bore
no resemblance to the coercive state establishments
that existed when the country was founded.32 He
concluded that, to the extent that coercion is relevant
to the analysis, it must be legal coercion—like the
mandatory attendance requirements of and tax levies
by former state churches—and not the “subtle coercive pressures” asserted by the plaintiffs. Justice Scalia
joined only in the second part of Justice Thomas’ concurrence. Justice Alito, in response to Justice Kagan’s
dissenting opinion, found part of her objection to the
Town’s prayer practice to be “really quite niggling,”
and raised concerns about the broad-sweeping rhetoric
he believed to be expressed therein.33
While agreeing with the Court’s decision in
Marsh, Justice Kagan faulted the Town for not being
sufficiently inclusive in its choice of prayer-givers,
forcing those with different views to either go along
or stand apart, thereby causing a civic function to
“bring[] religious differences to the fore.…”34 Similar
to the Second Circuit’s decision, Justice Kagan also
contrasted congressional legislative sessions with local
municipal board meetings, finding the local settings
potentially more coercive. Of relevance to the readers
of this article, Justice Kagan concluded that a town hall
is a hybrid of a legislative session, at which the attendees are an audience only, and a more interactive forum,
in which “ordinary citizens engage with and petition
their government, often on highly individualized
matters.”35 For this reason, in Justice Kagan’s view,
town board members need to “exercise special care to
ensure that the prayers offered are inclusive—that they
respect each and every member of the community as
an equal citizen.”36
Justice Breyer, in a brief dissenting opinion, reiterated the fact-sensitive nature of the case and concluded that the Town had not done enough to ensure
that minority faiths were represented.37 He believed
that, given the ease with which the Town could have
publicized its open-invocation policy (via its website,
announcements at meetings and mailings to houses
of worship), the Town’s “fail[ure] to make reasonable
efforts to include prayer givers of minority faiths” violated the Establishment Clause.38 He also joined in the
principal dissenting opinion of Justice Kagan.
All of the Justices agreed on the following three
things: that prayers at legislative sessions generally
are permissible, that the issue was whether the Town’s
actions comported with the Court’s teachings in Marsh,
and that the inquiry necessarily was fact-specific. Beyond that, like religious beliefs, the views diverged.

The Post Town of Greece World
The Supreme Court’s decision brought at least
some additional clarity to the issue of legislative
prayer. In the days following, the United Stated District Court for the District of Maryland was forced to
vacate an injunction it had previously granted precluding a County Board of Commissioners from opening
its meetings with prayers that contained sectarian
references.39
Less than six weeks after the Court’s pronouncement in Galloway, on June 16, 2014, the case was
discussed by two of the Supreme Court’s justices.
Justice Scalia, joined by Justice Thomas, dissented from
the denial of a writ of certiorari for a Seventh Circuit
decision which found it improper for a suburban
Milwaukee school district to hold high-school graduations in a church. He faulted the Seventh Circuit for
using the First Amendment to allow “[t]he aversion to
religious displays to be enforced directly through the
First Amendment, at least in public facilities and with
respect to public ceremonies—this despite the fact that
the First Amendment explicitly favors religion and is,
so to speak, agnostic about music.”40 Justice Scalia stated that the Supreme Court had “recently confronted
and curtailed this errant line of precedent”41 in Galloway, and that the Seventh Circuit’s decision should be
vacated and the case remanded for reconsideration in
light of the holding in Town of Greece, on three separate
grounds. He asserted that Galloway abandoned the
“antiquated endorsement test,” which formed the basis
of the Seventh Circuit’s decision. He also quoted Galloway: “[o]ffense does not equate to coercion” and reiterated that the Galloway decision left no doubt that “the
Establishment Clause must be interpreted ‘by reference
to historical practices and understandings.’”42
Due to the fact-specific nature of the holding in
Galloway, the decision offers municipalities and practitioners little additional guidance. Not unexpectedly,
the Court declined to establish a bright-line test. In
addition, by holding that the record did not support
a conclusion that the prayers at these local meetings
were impermissibly coercive, Justice Kennedy opened
the door to permit a showing in a future case that differences between sessions held by federal, state and
local legislative bodies, or other gatherings, warrant
different treatment under the Establishment Clause—a
determination that appears likely to be supported by
Justices Kagan and Breyer. For now, the Court’s decision permits the continuance of the practice of opening
legislative sessions with an invocation, a “tolerable acknowledgment of a belief widely held.”43 Until further
pronouncements on the subject are made, “God save
the United States and this Honorable Court.”44
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