Apartment Building Residents Get Dogged About
Acquiring Emotional Support Pets
By Virginia Trunkes
I.

Introduction

Residents of multi-family housing developments seem to be litigating at an ever-increasing rate over
“emotional assistance” or “support”
animals. Indeed, a common pet peeve
of residents in multiple dwellings is
their close proximity to neighbors
who live incompatible lifestyles,
such as cohabitation with an animal.
Perhaps still desiring to be “part of a
pack,” often people choose apartment
buildings, whether rental, cooperative or condominium, having certain
“house rules” that reflect their preferences. A leading differentiator among
multi-residence buildings is the pet
policy, whether it be “pet friendly,”
“pets upon approval,” “pets weighing 40 pounds or less,” “no dogs” or
“no pets.” Many residents rent or buy
into a building relying on pet policies,
and their preferences can fall on both
ends of the spectrum.
A fast-growing trend, both
in New York and throughout the
country, is the practice of residents
claiming an exception to limited or
no-pet policies by asserting the need
for their pet, usually a dog, because
of its accompanying emotional support. Some even sneak in the dog,
and then, upon being caught, assert
their new realization that they need
the dog because they enjoyed a more
positive residential experience once
they cohabited with the dog.
But upon discovery of the unauthorized dog, landlords and governing boards in limited or no-pet buildings cannot just let sleeping dogs lie.
They have a responsibility to the other residents not to let their building
go to the dogs. Those who forgo this
obligation may be considered to have
“dogged it,” likely to face complaints
by pet-free owners reiterating the
building’s limited or no-pet policy.
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The legal bases supporting some
residents’ right to an emotional support dog are varied and complex,
and landlords and boards need to
appreciate and be familiar with
them. Residents with recognized disabilities should likewise understand
their legal rights, as well as the limits
thereto.
Recently there has been a rising
trend of requests for waivers of nopet rules for the purpose of “emotional support,” “companionship”
or “comfort,” resulting in increased
lawsuits and administrative agency
claims involving housing discrimination. Stepping in with a recent action
on behalf of tenant-shareholders who
were denied permission to reside
with a dog, which provided emotional assistance, the federal government
has become aggressive in advocating
for the rights of disabled residents.
At the same time, suspicions of exaggerated or disingenuous applications
for both service dogs and emotional
support animals have increased as
well. Consequently, for landlords and
boards, both granting and rejecting
applications for emotional support
animals have practical effects requiring thorough consideration. For applicants, submitting the appropriate
paperwork at the outset should reduce delays and/or rejections associated with dubious requests.

II.

The Fair Housing Act

Throughout the country, residents claiming an exception to no-pet
policies have relied on the federal
Fair Housing Act (FHA), enacted as
part of the Civil Rights Act of 1968, as
amended in 1988.1 The FHA and its
promulgated regulations constitute
the prime source of protection against
discrimination, which enables residents to enjoy and use their multiple
occupancy dwellings.

The FHA makes it unlawful “[t]o
discriminate against any person in the
terms, conditions, or privileges of sale
or rental of a dwelling, or in the provision of services or facilities in connection with such dwelling, because
of a handicap2 of…(A) that person; or
(B) a person residing in or intending
to reside in that dwelling after it is
so sold, rented, or made available; or
(C) any person associated with that
person.”3 Discrimination prohibited
by the FHA includes the refusal to
make “reasonable accommodations
in rules, policies, practices or services
when such accommodations may be
necessary to afford [a person with a
“handicap”] an equal opportunity to
use and enjoy a dwelling.”4 To prevail on a reasonable-accommodation
claim under the FHA, a plaintiff is
required to show that “(1) [he or she
(or a person associated with him or
her)] suffers from a handicap as defined by the FHA; (2) defendant knew
or reasonably should have known of
the plaintiff’s handicap; (3) accommodation of the handicap ‘may be
necessary’ to afford plaintiff an equal
opportunity to use and enjoy the
dwelling; and (4) defendants refused
to make such accommodation.”5
Traditionally, the FHA has been
invoked in cases where people with
physical disabilities require service
animals. A “service animal” is not defined by the FHA or the accompanying regulations. Rather, it is defined
in the Americans with Disabilities
Act of 1990 (ADA), which addresses
disability discrimination in multiple
contexts including public housing, to
include “any guide dog, or other animal individually trained to do work
or perform tasks for the benefit of an
individual with a disability.…”6 There
are many ways in which service animals, usually dogs, can assist people,
e.g., Guide Dog or Seeing-Eye Dog,
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Mobility Support Dog, Hearing Dog,
Seizure Alert Dog and Diabetic Alert
Dog. The Department of Housing and
Urban Development (HUD), which is
charged with administering the FHA,
uses as an example in its regulation
entitled “Reasonable accommodations”7 a blind applicant for rental
housing who needs a seeing-eye dog
to have an equal opportunity to use
and enjoy a dwelling.
A qualifying “service animal”
must be trained to work for a disabled individual,8 but there is no
specified amount or type of training
that an animal must receive,9 or type
or amount of work a service animal
must provide.10 Rather, the relevant
question is whether the animal helps
the disabled person perform tasks to
ameliorate the ADA disability.11
Requests for service animals generally are not controversial: the issue
of whether the person is physically
“disabled” is usually straightforward.
And given the lack of specific parameters for the requisite training, it is
fairly simple to produce evidence that
the subject animal has received training and is certified to accomplish the
tasks needed for the person to reside
independently in a home.
The less common, but increasingly growing, occurrence is a resident’s
request for an “emotional support” or
“emotional assistance” animal, also
usually a dog. This type of request
prompts the inquiry into whether
the resident (or a person associated
with the resident) has a handicap or
disability within the meaning of the
FHA—without the benefit of visible
evidence as would be found with a
physical disability.12

III.

Definition of “Disability”
under the FHA and New
York State’s Counterpart

An individual has a handicap
or disability, for the purposes of the
FHA, if he or she has (a) “a physical
or mental impairment which substantially limits one or more of such
person’s major life activities,” (b) “a
record of such impairment,” or (c)

is “regarded as having such an impairment.”13 “Substantially limited”
is defined as either: “(i) [u]nable to
perform a major life activity that the
average person in the general population can perform; or (ii) [s]ignificantly
restricted as to the condition, manner
or duration under which an individual can perform a particular major life
activity as compared to the condition,
manner or duration under which the
average person in the general population can perform that same major life
activity.”14 In determining whether
an individual is substantially limited
in a major life activity, it is important to consider: “(i) The nature and
severity of the impairment; (ii) The
duration or expected duration of the
impairment; and (iii) The permanent
or long term impact, or the expected
permanent or long term impact of
or resulting from the impairment.”15
Major life activities include “[c]aring
for oneself, performing manual tasks,
seeing, hearing, eating, sleeping,
walking, standing, sitting, reaching,
lifting, bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, interacting
with others, and working.”16 Following the ADA Amendment Act of 2008
(“ADAAA”), “major life activities no
longer need to be of “central importance’” to most people’s daily lives.17
Although the section of the New
York State law requiring the provision of reasonable accommodations
to disabled renters is largely similar
to the analogous provision of the
FHA,18 under the New York State Human Rights Law (N.Y. Executive Law
§§ 291 et seq.) (NYSHRL), the term
“disability” is more broadly defined.
Disability means:
a physical, mental, or
medical impairment
resulting from anatomical, physiological, genetic,
or neurological conditions which prevents the
exercise of a normal bodily
function or is demonstrable by medically accepted
clinical or laboratory diagnostic techniques or (b) a

NYSBA N.Y. Real Property Law Journal | Winter 2015 | Vol. 43 | No. 1

record of such impairment
or (c) a condition regarded
by others as such an
impairment.19
“Fairly read, the [NYSHRL] covers a range of conditions varying in
degree from those involving a loss of
a bodily function to those which are
merely diagnosable medical anomalies which impair bodily integrity
and thus may lead to more serious
conditions in the future.”20 “An individual can thus be disabled under the
[NYSHRL]…if his or her impairment
is demonstrable by medically accepted techniques; it is not required that
the impairment substantially limit
that individual’s normal activities.”21
In other words, under the NYSHRL,
if the claimed disability does not
“substantially limit” major life activities and/or cause the loss of a bodily
function, then it should have a name,
accepted by the relevant professional
community.22
Note, then, that FHA regulations interpret “physical or mental
impairment” to include any “mental
or psychological disorder,” such as
“emotional illness,”23 and that some
courts construe “mental impairment”
under the FHA as a generic term that
incorporates multiple diagnoses….”24
Thus, under the FHA, “there is no
specific diagnosis needed to establish
a disability under the [FHA].”25 In
such a case, however, under both the
FHA and the NYSHRL, the resident
will need to demonstrate that the impairment substantially limits a major
life activity, or results in the loss of a
normal bodily function.

IV.

Accommodating Individuals
with Disabilities So They
Have an Equal Opportunity
to Use and Enjoy a
Dwelling

Under the FHA, in order to demonstrate the need for a reasonable accommodation in housing, applicants
“must show that, but for the accommodation, they likely will be denied
an equal opportunity to enjoy the
housing of their choice.”26 NYSHRL §
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296(18)(2) imposes a similar requirement that a person with a disability
requesting an accommodation must
show that “such accommodation may
be necessary to afford said person
with a disability equal opportunity to
use and enjoy a dwelling....”27 So both
statutes focus on whether residing
with an animal may likely improve a
person’s quality of life at home. That
said, interestingly, although the state
statute modifies the term “necessary”
with the phrase “may be,” the courts
interpreting the NYSHRL typically
require an applicant to demonstrate
necessity when evaluating whether
a non-pet building should make an
exception for one of its residents—not
whether there “may be” a necessity.28
Whether a requested accommodation is required is “highly factspecific, requiring case-by-case determination.”29 Additionally, the nature
of the accommodation is framed by
the nature of the particular handicap
or disability alleged.30
Effectively, then, to demonstrate
one’s entitlement to an emotional
support animal, an individual may
demonstrate that the prohibition on
housing an emotional support animal
in the apartment “causes the denial”
of the individual’s right to equal “use
and enjoyment” of that apartment,31
or even merely that the animal enables one to better use and enjoy the
apartment. The focus is not on the
animal, since unlike with a service
animal, an emotional support animal
need not undergo any training whatsoever. As one court has reasoned: “In
some instances, a plaintiff may have
a disability that requires an assistance
animal with some type of training;
in other instances, it may be possible
that no training is necessary.”32 Thus,
the relevant inquiry for a request for
an emotional support animal centers
not on the attributes of the animal
but rather on the characteristics of the
individual, and how the individual
benefits from the presence of the
animal.
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V.

Requisite Documentation

Upon a landlord’s or board’s
receipt of a request from a disabled
person for permission to keep a service animal or an emotional support
animal, pursuant to the FHA, “it is
reasonable to require the opinion of
a physician who is knowledgeable
about the subject disability and the
manner in which a service dog can
ameliorate the effects of the disability.”33 Additionally, on occasion, laypersons, while not competent to offer
specific diagnoses, are considered
qualified to testify generally as to
whether a person is suffering from a
mental impairment under the FHA.34
HUD and the Department of Justice (DOJ) have provided guidance in
their “Joint Statement on Reasonable
Accommodations under the FHA”
dated May 17, 2004 (“Joint Statement”), as to what kinds of information a housing provider may request
from a person with a disability who
has sought an accommodation if the
alleged disability is not obvious:
[I]n response to a request
for a reasonable accommodation, a housing provider
may request reliable disability-related information
that (1) is necessary to verify that the person meets
the Act’s definition of
disability (i.e., has a physical or mental impairment
that substantially limits
one or more major life activities), (2) describes the
needed accommodation,
and (3) shows the relationship between the person’s
disability and the need
for the requested accommodation. Depending on the
individual’s circumstances,
information verifying that
the person meets the Act’ s
definition of disability can
usually be provided by the
individual himself or herself (e.g., proof that an individual under 65 years of

age receives Supplemental
Security Income or Social
Security Disability Insurance benefits or a credible
statement by the individual), a doctor or other
medical professional, a
peer support group, a nonmedical service agency, or
a reliable third party who
is in a position to know
about the individual’s disability may also provide
verification of a disability.
In most cases, an individual’s medical records or
detailed information about
the nature of a person’s
disability is not necessary
for this inquiry.
Once a housing provider
has established that a
person meets the Act’s
definition of disability, the
provider’s request for documentation should seek
only the information that
is necessary to evaluate if
the reasonable accommodation is needed because
of a disability.35
Notwithstanding what the Joint
Statement suggests, courts interpreting the FHA and reasonable accommodation requests based on an
alleged mental disability have generally placed great value on, and seemingly required, documentation from
a medical or therapeutic professional
substantiating the claim of disability
and/or that the accommodation is
necessary to alleviate the disability.
Typically, the treating therapist describes the nature of the condition,
how it has been treated and with
what medications, if any, and how
the condition has impeded the resident’s functioning.36
The same seems to be true for
New York State courts interpreting
the NYSHRL.37 The outcome in these
cases, in which the courts seemingly
ignore the modifier “may be” to the
word “necessary” in the statute’s
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wording, and require documentation
from a professional substantiating
that the resident needs the accommodation to alleviate the disability,
may make sense in instances where
the resident did not demonstrate that
the impairment substantially limited
a major life activity, or resulted in the
loss of a normal bodily function. Presumably, in contrast, a resident with
a severe, undisputed disability from
which it can be inferred that an animal would ameliorate the symptoms
would have a lesser burden in demonstrating the “need” for the animal.

VI. Landlord’s and Board’s
Obligations to Other
Residents and Applicants’
Obligations
Courts agree that a landlord/
board may request, and indeed may
have a duty to request, additional
information from the applicant if
the initial paperwork is incomplete.
Landlords need to enforce the same
lease provisions that govern all of its
tenants. A tenant’s harboring a dog in
an apartment contrary to a prohibition in the lease is considered a substantial violation of the lease.38 Similarly, cooperative and condominium
boards have fiduciary duties to their
tenant-shareholders and unit owners,
respectively.39
Thus, landlords and boards are
authorized to and should request
additional documents reasonably
necessary to make a meaningful review and an informed decision about
whether the animal is necessary to
ameliorate the disability.40 Once they
receive qualifying-disability information, nexus information, or information describing the needed accommodation, any further requests are
unnecessary—and at some point are
inappropriately intrusive.41
If an applicant can sustain that
burden, there is no real argument
supporting a denial of a pet request
on the ground that the request cannot be reasonably accommodated.
An accommodation is not reasonable
only “if (1) it would impose an undue

financial and administrative burden
on the housing provider or (2) it
would fundamentally alter the nature
of the provider’s operations.”42 A
fundamental alteration is a modification that alters the essential nature of
a provider’s operations.43 HUD has
already pre-determined that permitting an animal for a qualified disabled person does not fundamentally
alter the essential nature of a housing
development/apartment building’s
operations by promulgating a specific
regulation stating that it is unlawful
for a housing provider with a no-pets
policy to refuse to permit a blind person to live in a dwelling unit with a
seeing-eye dog.44
That, of course, does not mean
the emotional support animal may
have full rein of the premises. A landlord or board is within its rights to
and, for the benefit of its other residents, should consider placing limits
on and set parameters for emotional
support animals. Common examples
include mandating the use of a leash
in common areas, the use of a freight
elevator, the use of a separate entrance to and exit from the building,
and the use of a separate outdoor
path.
A resident claiming a disability
who protests these types of limitations has the burden of demonstrating why they are not reasonable.45
That said, extra security deposits and
fees for the retention of an emotional
assistance animal are unlawful.46 Nor
may an application to retain an emotional assistance animal be rejected
because of the animal’s breed, size, or
weight.47 However, if the landlord/
board’s practice is to assess its residents for any damage they cause to
the premises, it may likewise charge
the tenant/shareholder/unit owner
for the cost of repairing any damage
caused by the emotional assistance
animal.48 Presumably, then, if an
emotional support animal resides
next door to a resident allergic to the
animal, the resident with the animal
would be obligated to pay for allergyreduction mechanisms such as a
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“HEPA” air purifier or other items
necessary to reduce the resultant allergic reactions.

VII. The Future of Emotional
Support Dog Applications
and Landlords’/Boards’
Conundrum
As landlords and boards grapple
with an increasing influx of emotional support dog applications, the
DOJ, on behalf of HUD, has taken a
particularly proactive approach in
support of applicants for emotional
support animals. Its recent lawsuit
against a cooperative is especially
notable because it succeeded two
state courts’ decisions upholding
the cooperative’s rejection of those
same applications. In 2012, East River
Housing Corp., a private cooperative
in Manhattan (“Cooperative”), commenced two separate legal proceedings against tenant-shareholders for
harboring dogs without permission.
During the pendency of the proceedings, each tenant-shareholder filed
a discrimination complaint with
HUD. In late 2013, the state courts
separately found against the tenantshareholders and, respectively, ordered the removal of the dog or face
eviction, and, where the second tenant-shareholder voluntarily removed
the dog, enforced a proprietary lease
provision entitling the Cooperative to
recover its attorneys’ fees caused by
the breach of the proprietary lease.49
In both matters, the courts rejected
the tenant-shareholders’ claims of
disability of depression, which they
belatedly realized was alleviated by
the dog’s presence and concomitant
emotional support.
In the meantime, while the state
court proceedings were pending,
HUD issued charges of discrimination, charging the Cooperative with
engaging in discriminatory housing
practices in violation of the FHA.
Notwithstanding the determinations in the state court proceedings,
in December 2013, as a result of the
HUD charges, the DOJ commenced
a federal action against the Coopera-
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tive on behalf of those and a third
tenant-shareholder, seeking declaratory, injunctive, and monetary relief.50
The DOJ asserts that the Cooperative,
which permits dogs only upon board
approval, but without setting forth
any parameters, lacks a written or
established policy or procedures for
providing reasonable accommodations for individuals who require
service or support animals because
of a disability. Currently, according to
the Southern District Court of New
York’s docket’s website, the parties
are exchanging discovery and the
Cooperative has moved for partial
summary judgment, for severance of
the causes of action as they relate to
the individual underlying complainants and to dismiss one of the causes
of action, and the motion has not been
fully briefed.51
This action suggests that in the
federal government’s view, tenants
(including tenant-shareholders)
whose mental health symptoms improve after they have harbored dogs
without seeking advance permission
may qualify as having a “disability”
mandating a “reasonable accommodation,” if they can document that
they have a mental health condition
with symptoms that improved following the acquisition of the dog. It
also indicates that, while state courts
may look skeptically on the claims of
tenants who belatedly assert a disability upon being caught residing with
a dog, a pet policy which fails to set
forth an exception and/or procedures
for providing reasonable accommodations for disabled residents may
trigger claims filed with HUD—and
even lawsuits by the United States
government.

VIII. Conclusion
Confusion among landlords,
boards and residents alike is inevitable and understandable. Charged
with abiding by discrimination
laws, landlords and boards must
perform thorough and acute—yet
non-“intrusive”—investigations of
applications for emotional support
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dogs in view of a perceived growing trend of fraudulent applications.
The easiest and first step in avoiding
or defending against litigation is for
landlords and boards to implement
an exception within a pet policy for
animals assisting persons with disabilities, set forth a procedure for
requesting such an exception and
apply the policy and procedure consistently. Being mindful of the housing discrimination laws and knowing
which documentation is appropriate
and adequate to support an exception
to the policy is the next best step—for
applicants as well to expedite approvals of their submissions. Finally, for
all interested parties, keeping an eye
on the DOJ’s litigation against East
River Housing Corp. and any other
similar lawsuits will be instrumental
in better understanding the relevant
criteria of emotional support dog applications which will be considered
dispositive.
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