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I

n June 2010, a New York City fifth grade teacher
at P.S. 203 posted on her Facebook page the
following:

“After today, I am thinking the beach sounds like a wonderful idea for
my 5th graders! I HATE THEIR GUTS! They are the devils [sic] spawn!”
And, “Yes, I wld [sic] not throw a life jacket in for a million!!”1
The post was made one day after a student tragically
drowned at a local area swimming pool.
Less than two years later, a Paterson, New Jersey,
first-grade teacher posted on her Facebook page: “I’m
not a teacher – I’m a warden for future criminals!” And,
“They had a scared straight program in school – why
couldn’t [I] bring [first] graders?”2
The teachers probably thought only their “friends”
would see the postings. But Facebook has over one billion
active monthly users and those postings were republished
by “friends” to a wider audience and became known to
each teacher’s school administration. Administrative
proceedings charging the teachers with misconduct were
commenced. Both teachers were terminated. On appeal,
the New Jersey teacher’s termination was upheld;3 the
New York teacher’s job was reinstated.4

In both the public and private sectors, social media
postings and text messages have become a battleground in
litigation over employee firings. Employees have pushed
back and claimed retaliations for exercising their constitutional rights of free speech, privacy and association.
This article will examine recent decisions regarding
social media and texting in the employer-employee relationship.

The Public Employment Context
Facebook “Liking” as Speech in Public Sector
Employment
Deputy Sheriff Daniel Ray Carter, an employee of the
City of Hampton, Virginia, Sheriff’s Office for more than
11 years, decided to support his boss’s opponent for sheriff by “liking” his election Facebook page. Sheriff Roberts
learned of Carter’s postings on his opponent’s campaign
Facebook page and told Carter, “You made your bed, and
now you’re going to lie in it – after the election, you’re
gone.”5 In November 2011, Sheriff Roberts was reelected,
and it came to pass that Carter and five other deputies
were not reappointed.
Carter and others brought an action against Roberts
alleging their “firing” was in retaliation for exercising
their First Amendment right to free association and free
speech, not their job performance. In the 11 years Carter
worked for Sheriff Roberts, he had always received
performance evaluations of “above average.”6
In assessing retaliatory actions against governmental employers, courts balance a public employee’s right

In both the public and private
sectors, social media postings
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to free speech against the government’s interest of creating an efficient
workplace environment. A public employee
must establish that he or she “was speaking as a citizen
upon a matter of public concern,” rather than “as an
employee about a personal matter of personal interest”; that “the employee’s interest in speaking upon the
matter of public concern outweighed the government’s
interest in providing effective and efficient services to
the public”; and that “the employee’s speech was a
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substantial factor in the employee’s termination decision.”7
While the trial court did not challenge Carter’s assertion that he could establish each of these required elements, it concluded that the act of moving a computer
mouse over the Like icon on a Facebook page and clicking on it, without any other accompanying statement,
was not speech and was not an expressive activity, and
thus did not merit constitutional protection.8
The Court of Appeals disagreed. In that court’s
view, Carter’s act of clicking the Like button sent out
the announcement on the campaign page of the opposing candidate that Carter approved and endorsed his
boss’s electoral opponent. The same act of “liking” the
opponent also caused that candidate’s page to appear on
Carter’s timeline. The court concluded that Carter’s “liking” of the candidate on Facebook was expressive activity and thus is considered speech within the meaning of
the First Amendment.9
The reasoning of the federal appellate court seems
unassailable. The act of “liking” is not materially different than holding up a photograph of a candidate at a
campaign rally, wearing a colored arm band, making a
rude hand gesture or placing a campaign sign in front of
a house, all of which are expressive activities.

Search and Seizure and a Public Employee’s Texts
on Personal Matters
The city of Ontario, California, purchased text messaging
pagers for its police SWAT team to send and receive text
messages while on the job, in order to provide immediate communication among the team members during
emergencies. The city informed the officers of its right
to monitor the messages and notified the officers that
they should have no expectation of privacy. Then
the city had all team members review and sign the
city’s policy on the use of pagers, again placing
them on notice that they, as individuals, should
have no expectation of privacy in messages sent
or received.10 This information was repeated at
a meeting and circulated in a memorandum sent
to all personnel with pagers, including Jeff Quon,
a sergeant on the police SWAT team. The city did
from time to time review utilization of text messaging
and required officers to reimburse the city for overages.
It was not the practice of the city to review the content of
messages, even when there was an overage.
Sergeant Quon routinely exceeded his allotted texts
and reimbursed the city for the overage fees. The police
chief began an audit to determine whether the pagers
were being used for “on duty” or “off duty” purposes.
Quon’s pager was one of two with the highest usage. The
chief requested the service provider to submit transcripts
of Quon’s pager-texts and the provider complied. The
transcript revealed messages from Quon’s wife and his
mistress – some sexually explicit. The chief determined

that some of these texts occurred while Quon was “on
duty” and forwarded the information to Internal Affairs
for further investigation.
Internal Affairs redacted all Quon’s texts made when
he was “off duty.” The Internal Affairs chief stated that
the primary purpose of the investigation was to determine if the contract limits with the service provider were
appropriate. No action was taken against Quon.
Quon, however, brought an action against the city and
the service provider for, among other things, a violation
of his Fourth Amendment protection against the unreasonable search and seizure of the content of his messages.
Despite the city’s notifying the members of the team that
they would have no expectation of privacy in their text
messages, the trial court determined that Quon had a reasonable expectation of privacy, based on the city’s unofficial policy of permitting officers to pay for overages.
As to Quon’s claim of a violation of the Fourth
Amendment, the court decided that if the purpose of
the audit was to determine if there was improper use of
the pager while “on duty,” then the city violated Quon’s
Fourth Amendment rights. If, however, the audit’s purpose was to determine whether the contract limits for
the pagers were appropriate, then no violation occurred.
The jury found no violation. There was no liability for
the search.
On appeal, the Court of Appeals examined the reasonableness of the search by looking at the totality of the
circumstances and “the degree to which it intrudes upon
an individual’s privacy and . . . the degree to which it
is needed for the promotion of legitimate governmental
interests.”11
The court held that the city’s users of text messaging
had a reasonable expectation of privacy in the content of
their messages. It disagreed, however, with the trial court
as to the reasonableness of the search, determining that
the search was unreasonable because the information
could have been ascertained by less intrusive means.
The U.S. Supreme Court concluded that Quon had a
reasonable expectation of privacy.12 The city’s review of
the content of the text messages constituted a search within the meaning of the Fourth Amendment. However, the
Court concluded that because the search was motivated
by a legitimate work-related purpose and was not excessive in scope, the search was reasonable. An employer’s
right to intrude on an employee “for non-investigatory,
work-related purposes, as well as for investigations for
work-related misconduct, should be judged by the standard of reasonableness under all the circumstances.”13
The Court’s opinion recognized government employers’ and employees’ difficulties with social media and
provided no bright-line rule but rather signaled that
decisions should be made on the totality of circumstances
presented in the particular case. The Court opined about
the future of the technology and employer and employee
relations.

Rapid changes in the dynamics of communication and
information transmission are evident not just in the
technology itself but in what society accepts as proper
behavior. . . . [T]he Court would have difficulty predicting how employees’ privacy expectations will be
shaped by those changes or the degree to which society will be prepared to recognize those expectations as
reasonable. Cell phone and text message communications are so pervasive that some persons may consider
them to be essential means or necessary instruments
for self-expression, even self-identification.14

The Private Employment Context
The Hot Dog Postings15
A car dealership in Lake Bluff, Illinois, planned to roll
out the new, redesigned BMW at a grand sales event. The
manager told the sales staff that arrangements had been
made to offer free hot dogs to visitors. The salespeople
voiced their disapproval of the manager’s meager offering. The manager responded, in essence, that the event
was about selling cars and not about food. Salesperson
Robert Becker would later describe his reaction to the
manager’s plan by comparing a high-end BMW to a fine
restaurant but one in which the waiter brings a Happy
Meal to the table.
Becker took photos, and five days after the event, he
posted them on Facebook under the heading “BMW 2011
5 Series Soiree.” He wrote, “I was happy to see that [the
manager] went ‘All Out’ for the most important launch
of a new BMW in years. . . . The small 8 oz. bags of chips,
and the $2.00 cookie plate . . . the semi fresh apples and
oranges were a nice touch . . . but to top it all off . . . the
Hot Dog Cart. Where our clients could attain a[n] over
cooked wiener and a stale bunn. . . .” Becker posted a
picture of a salesperson with a hot dog and pictures of
the snack table. Becker had approximately 95 Facebook
“friends,” 15 of whom were also BMW employees. By
the very next day, the manager had been given copies
of Becker’s Facebook postings regarding the sales event.
When asked about the postings, Becker responded that
his Facebook pages and “friends” were “none of your
business.” The manager claimed he had received calls
from other dealers and that Becker had embarrassed
management and co-workers. Becker was told to hand in
the key to his desk. After the meeting Becker called the
manager and apologized. Six days later, Becker was fired.
Becker was terminated because he had made negative
comments about the company in a public forum.
Salespeople in the BMW dealership were not members
of a union. Yet a complaint was filed by the National
Labor Relations Board (NLRB) alleging that Becker’s termination was an unfair labor practice. The NLRB further
asserted that clauses in the dealership’s employee handbook violated the National Labor Relations Act (NLRA)
by interfering with, restraining, or coercing employees in
the exercise of their labor rights.16
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Here, the NLRB urged that in firing Becker for his
Facebook postings, the employer had interfered with
“concerted activities” on the part of its employees “for
the purpose of collective bargaining or other mutual aid
or protection.”17
The case proceeded before an Administrative Law
Judge (ALJ) who found that the dealership did not fire
Becker because of his Facebook postings about the BMW
sales event but because of another unflattering Facebook
posting, which was unrelated to the event.18 The ALJ
noted that he would have found an unfair labor practice to have been proven if the sales event postings had
been the cause of the termination. The ALJ suggested
that the hot dog postings were really about the impact
the manager’s perceived poor food choices had on the
salespeople’s ability to sell cars. Becker was merely communicating his frustration with his employer’s actions
and the resulting negative impact on sales to Becker’s
fellow employees. This, the ALJ viewed, as “concerted
activity.”
The ALJ also reviewed the dealership’s employee
handbook to determine if it violated the NLRA. The
handbook prohibited employees from participating in
interviews or answering inquiries from the press concerning the dealerships or its current or former employees. The ALJ found this would reasonably tend to chill
employees in the exercise of their Section 7 right to communicate with the media regarding a labor dispute and
was therefore unlawful.19
Other passages in the handbook were, in the ALJ’s
view, also in violation of Section 7. Specifically, he took
issue with the handbook’s statements that “[a] bad
attitude creates a difficult working environment and
prevents the Dealership from providing quality service
to our customers” and “[n]o one should be disrespectful
or use profanity or any other language which injures the
image or reputation of Dealership.”
The dealership rescinded certain paragraphs from
the handbook prior to the hearing; however, that did not
satisfy the ALJ, who concluded that the employer should
have explained to the employees that it would not interfere with their Section 7 rights in the future.

Harassment Through Social Media Postings
Hispanics United of Buffalo, Inc. was a non-union,
not-for-profit employer providing social services to the
economically disadvantaged. Its employee handbook
had a “zero tolerance” policy toward harassment of one
employee by another.20
One employee texted and spoke to another employee,
criticizing the work of five of their co-workers. The
first employee told her confidante that she intended to
report the five co-workers, whom she had criticized to
the executive director. The second employee shared the
first employee’s emails with the five co-workers. The
five offended co-employees chastised the first employee
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on Facebook. All postings were made on the employees’ personal computers. The employer learned of the
Facebook postings and fired the five employees because
their actions were in violation of the employee harassment policy.
Charged with an unfair labor practice, the employer
defended its right to fire these non-union employees
because they were not “trying to change their working
conditions and . . . did not communicate their concerns
to [the employer].”
The ALJ did not agree and found that the employer
violated Section 7 in firing the employees. “Explicit or
implicit criticism by a co-worker of the manner in which
they are performing their jobs is a subject about which
employee discussion is protected by Section 8(a)(1).”
After reading the Facebook postings, the ALJ found no
harassment of the original employee-critic who set the
controversy in motion and no violation of the zero tolerance or discrimination policies.
The ALJ concluded that the Facebook postings by
the five who were criticized about their job performance
were protected activity. The postings were a concerted
activity and hence a firing for the activity was an unfair
labor practice. In the words of the ALJ, the five employees “were taking a first step towards taking group action
to defend themselves against the accusations they could
reasonably believe [the first employee-critic] was going to
make to management.”
The two ALJ decisions signal a potentially vast
expansion of the jurisdiction of the NLRB, premised
upon social network postings as the functional equivalent of a gripe session among a group of disgruntled
employees endeavoring to decide upon the next step
to take collectively. Employers who never dreamed
that their non-union businesses fell within the NLRA
may find themselves answering charges of unfair labor
practices. Employees may find an unexpected ally in
employment disputes.21

Conclusion
The American Law Institute (ALI) has decided to weigh
in on social media postings in the employment arena.
The draft Restatement of Laws on Employment Law suggests that courts should recognize a cause of action for
the tort of wrongful employer intrusion upon a protected
employee privacy interest.
Forty-one states have adopted a common law right to
privacy,22 as well as the tort of intrusion upon seclusion
as defined in Section 652B of the Restatement (Second) of
Torts (1977).23 But the confines of privacy in the employment context have been poorly defined and poorly understood. An employer has been thought to have a legitimate
interest in the character and fitness of the people it hires.
Employers can be civilly liable to others for negligent
hiring or supervision of employees who go on to engage
in wrongful conduct. The draft Restatement urges that

Employers who never dreamed that their
non-union businesses fell within the NLRA
may find themselves answering charges
of unfair labor practices.

liability be imposed
upon an employer for
the wrongful intrusion upon an employee’s protected privacy
interest unless there is a
legitimate business interest
of the employer.
Chatter around the proverbial
office water cooler has been replaced by
social media postings chiseled in kilobytes
with a semi-permanent life to them. Social
media postings may provide employers
with information of legitimate interest, such as whether an employee is
affirmatively aiding the interests of a competitor, as well
as information which is widely viewed as irrelevant to
the employer’s business, such as an employee’s position
on controversial social or political issues. Whether an
employer is the local sheriff, the principal of a school or
a car dealer, all employers have an interest in protecting
the goodwill of their establishment and the allegiance
of the employee. But employees are entitled to a private
life – a zone of privacy into which the employer may
not intrude. The stakes are high for both sides, because
a single employee can damage a business by defamatory postings viewable by a large population, and an
employer can damage an employee’s life by an unwarranted termination for nothing more than free expression
of ideas on issues of little relevance to the business.
Welcome to the new battleground. This is just the
beginning.
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