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I.

Introduction
Philippines1

Thailand2

The
and
are frequently
promoted as ideal retirement locations. The Philippines has an entire department dedicated to assisting
retirees, including foreign nationals seeking to retire in
the Philippines.3 There is a specific visa—the Special
Resident Retiree’s Visa—that permits a foreign national
to remain in the Philippines indefinitely.4 Thailand has a
similar visa that permits a foreigner, over the age of 50,
to remain in Thailand for up to 10 years.5 While these
two countries vary in several ways, they both share one
commonality. In both countries, foreigners can neither
own nor acquire land. Both countries share a common
exception—land can be transferred to a foreigner if the
property is transferred through intestacy. This exception does not provide an absolute right for foreigners to
acquire land. Instead there are ways for Filipino or Thai
citizens to ensure that foreign relatives can receive the
benefit of their property.

II.

Ownership Restrictions in the Republic
of the Philippines and the Kingdom of
Thailand

A.

Philippine Land Ownership Restrictions
Article XII of the 1987 Constitution of the Republic
of the Philippines restricts foreign ownership of property in the Philippines. In particular, Article XII, Section
7 states that “[s]ave in cases of hereditary succession, no
private lands shall be transferred or conveyed except to
individuals, corporations, or associations qualified to
acquire or hold lands of the public domain.”6 Citizens
(and former citizens) of the Philippines can acquire
and own property. Corporations and associations can
acquire property if the corporation or association is
at least 60 percent Filipino owned. Although foreigners may not acquire land, they may acquire shares in a
condominium, so long as the condominium is at least
60 percent Filipino owned.7 If a foreigner obtains property in contravention of the Philippine Constitution,
the transfer will be void.8 Similarly, if a married couple
with a Filipino and foreign spouse purchases land, the
foreign spouse maintains no rights in the property.9
Although a foreigner cannot own land, a foreigner can
own a house (or other property) on land, just as long as
the foreigner does not own the land itself.10
Thailand Ownership Restrictions
Thailand similarly restricts the ability of foreigners to acquire and own property. Chapter 8 of the Land
Code Promulgating Act, B.E. 2497 (LCCA) states that
“[a]liens may acquire land by virtue of the provisions of
a treaty giving the right to own immovable properties
and subject to the provisions of this Code.” However,

there is currently no treaty in place that will permit
aliens to acquire land.11 The LCCA does carve out a
narrow exception for foreigners who invest 40 million
Thai baht (approximately $1,269,200) in Thailand, and
who use the property solely for residential purposes.12
Foreigners may also own up to 49 percent of the units
of a condominium.13 In Thailand, a foreigner who purchases property without authorization must dispose
of it.14 As in the Philippines, property purchased by
a Thai spouse, who is married to a foreigner, will not
become marital property. When purchasing the property, the Thai spouse must prove that the money used
to purchase the property did not come from common
funds.15 In Thailand, as in the Philippines, a foreigner
may purchase a house, so long as the foreigner has not
purchased the land on which the house is built.16
While both the Philippines and Thailand place outright restrictions on the transfer of property from a citizen to a non-citizen, in both countries there exists one
exception: inheritance through intestacy.

III.

Intestacy in the Philippines and Thailand

A.

Intestacy in the Philippines
The Philippine legal system is a mixed civil and
common law system, based on a combination of Spanish civil law and American common law.17 There is no
divorce in the Philippines.18 In this absence of divorce,
couples seeking to end their marriages have two options: they can seek a legal separation or an annulment. A legal separation permits the spouses to divide
their property and live separately.19 It does not allow
the spouses to remarry.20 In addition, legal separation
requires that one party be at fault in the separation.21
To the contrary, a civil annulment permits the former
spouses to remarry, but is significantly costlier because
it requires a psychological evaluation that can cost thousands of dollars.22
There are no specific probate courts in the Philippines. Instead, all probate proceedings are handled by
the trial courts.23 Philippine intestacy is governed by
Title IV, Chapter 3 of Republic Act. No. 386, the Civil
Code of the Philippines.24
Under Philippine intestacy law, legitimate or adopted children inherit property equally. Grandchildren
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inherit by right of representation if their parents have
predeceased. Shares belonging to an adopted child
who predeceases his parent and has no descendant,
will go the adopted child’s relatives by consanguinity.
Illegitimate children are entitled to half of legitimate
children’s entitlement. If a child predeceases his parents, his parents are entitled to inherit his entire estate
equally. If there are no living parents, the estate is divided per capita among survivors of equal degrees. If
there are no living legitimate descendants, the illegitimate descendants inherit the entire estate. Illegitimate
children cannot inherit from legitimate children.
Upon the death of the decedent, the marital property is liquidated, and the surviving spouse gets one
half of this property. The remaining half is divided
among the statutory heirs (including the spouse). If
the decedent has a surviving spouse but no surviving
descendants, the entire estate goes to the surviving
spouse. If the decedent has a surviving spouse and
surviving legitimate children or their descendants, the
surviving spouse and children, or their descendants,
will share the estate equally. If the decedent has surviving illegitimate children and a surviving spouse,
the spouse will get half of the estate and the surviving
children will divide the second half of the estate. If the
decedent has a surviving spouse and surviving parents, then the spouse takes one half of the estate, and
the parents take the other half of the estate. If there is
a surviving spouse and surviving siblings of the decedent, or their children, the surviving spouse is entitled
to one half of the estate, and the surviving siblings, or
their children, are entitled to the other half. If there is a
surviving spouse, and surviving legitimate and illegitimate children, the surviving spouse will get the same
share as the surviving legitimate children. While an annulment revokes the ability of either spouse to inherit
via intestacy, where there is a legal separation, only the
offending spouse, i.e., the spouse who caused the separation, is disqualified. The non-offending spouse can
still inherit.25
B.

Intestacy in Thailand
Thailand has a civil law system. Thai laws are
influenced by laws from both civil and common law
countries.26 There is some common law influence as
well. Thai Supreme Court decisions have persuasive
authority over lower courts.27 Unlike in the Philippines,
divorce in Thailand is legal.28
Thai intestacy is governed by Book VI, Title II, of
the Thailand Civil and Commercial Code (TCCC). Section 1629 of the TCCC sets out the order of intestacy.
Under Thai Law, there are six classes of statutory heirs:
(1) descendants (i.e., children and their issue); (2) parents; (3) brothers and sisters of full blood; (4) brothers
and sisters of half-blood; (5) grandparents; (6) uncles
and aunts. Pursuant to Section 1630 of the TCCC, “So
long as there is any heir surviving or represented in a
class as specified in Section 1629 of the TCCC, the heir

of the lower class has no right at all to the estate of the
deceased.”
Although not listed in Section 1629, spouses are
also considered statutory heirs. If a decedent has a surviving spouse, then the inheritance is not distributed
according to class. Instead, under Section 1635, if there
is a living spouse and surviving descendents of the
decedent, the spouse inherits in the “same share as an
heir in the degree of children.” If there is a surviving
spouse and surviving parents, then the spouse gets half
of the estate and the surviving parent or parents gets
the other half of the estate. If there is a surviving spouse
and surviving sibling or siblings (these siblings must be
“whole blood”), then the spouse gets half of the estate
and the siblings get the other half. If there is a surviving
spouse and surviving siblings, grandparents, uncles, or
aunts, then the spouse gets two thirds of the estate, and
the rest of the estate is divided among the survivors. If
only the decedent’s spouse survives, then the spouse
inherits the entire estate. Illegitimate children who are
legitimated, or adopted, inherit in the same way as a
child who is legitimate at birth. Under Section 1622 of
the TCCC, a Buddhist monk cannot inherit property as
a statutory heir, and if a monk dies intestate, the property that the monk acquired while he was a monk will
go to his monastery, while property acquired prior to
the monkhood will go to his statutory heirs.
C.

Intestate Disposition of Land
Despite some differences between Thai and Philippine intestacy law, under both Philippine and Thai law,
a foreigner can inherit property, albeit only through
intestacy. Under the Philippine Constitution, this is
carved out in an exception under Article XII, Section 7
which permits the transfer of land to non-Filipinos by
means of hereditary succession. In Thailand, Section
93 of the Act Promulgating the Land Code, B.E. 2497
(1954) permits the transfer of property to a non-Thai
statutory heir.
In the Philippines, a foreign distributee may retain
inherited property, but their ability to dispose of the
land is limited. The foreign distributee is bound by
Section 7, and therefore can deed the land to a Filipino
citizen or transfer the land to a Filipino citizen through
a will. Property can be transferred to another foreigner
by means of hereditary succession only. In a particularly interesting case, Republic v. Guzman,29 the Supreme
Court of the Philippines held that the American wife
of a former Filipino citizen, who, together with her
American son, inherited certain property in the Philippines through intestacy, could not transfer her interest
to her son through deeds of quitclaim because this was
considered the transfer of property in the Philippines to
a foreigner.
If a piece of property is wrongfully obtained by
a foreigner, that foreigner cannot transfer the piece of
property by hereditary succession.30 Notwithstanding
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the decision in Guzman, a foreigner distributee who
inherits property can, in effect, transfer the property to
a fellow distributee by repudiating the inheritance. In
Guzman, the Supreme Court indicated that the surviving wife could have, in effect, transferred the inherited
property to her son had she repudiated her inheritance.
Under Article 1056 of the Civil Code of the Philippines,
the “acceptance or repudiation of an inheritance, once
made, is irrevocable, and cannot be impugned, except
when it was made through any of the causes that vitiate consent, or when an unknown will appears.” Since
the wife had already accepted the inheritance she could
not then repudiate it. Further, an heir has a limited
amount of time in which to repudiate an inheritance.
Pursuant to Article 1057 of the Civil Code of the Philippines, within 30 days of the court’s issuance of an order
for distribution of the estate, “the heirs, devisees and
legatees shall signify to the court having jurisdiction
whether they accept or repudiate the inheritance. If they
do not do so within that time, they are deemed to have
accepted the inheritance.”
In Thailand, the heir may not retain ownership of
the land without permission of the Minister of the Interior. The Minister of the Interior will not give permission to a foreigner to keep the property because, under
Section 83 of the TCCC, a foreigner may only own property pursuant to a treaty, and there are currently no land
ownership treaties in place. Therefore, under Section
94 of the TCCC, the foreign distributee must dispose of
the land within one year. If the foreign distributee fails
to sell the land within one year, the Director-General of
the Land Department can sell the property and retain a
percentage of the proceeds.31

IV.

Property Transfer in the Philippines and
Thailand

As discussed above, ownership and transfer restrictions in the Philippines and Thailand make it impossible for a Philippine or Thai national to transfer property while alive to a non-Filipino or non-Thai national.
Similarly, a Philippine or Thai national cannot transfer
property to an unrelated non-Philippine or non-Thai
national at any point, because property can only be
transferred to a foreigner by intestacy. Still, there are
ways for a Thai or Philippine national to ensure that
some interest in property is transferred to a non-Filipino
or non-Thai national.
A.

Property Transfer to Foreigners in the
Philippines
As discussed by the Supreme Court in Guzman, if
there is more than one heir to a property, and the ultimate goal is to transfer the property from one foreign
distributee to another after the death of the decedent
Philippine national, then heirs can repudiate their interest in the property and, by default, effect the transfer
of the property. Repudiation cannot be agreed upon
through contract prior to the decedent’s death. Under
Article 1347 of the Philippine Civil Code, “no contract
8

may be entered into upon a future inheritance except in
cases expressly authorized by law.” Thus, while a distributee can repudiate his share of a future estate, this distributee cannot agree via contract to do so.
Property can be transferred to a corporation or association that is at least 60 percent Filipino owned. The
remaining 40 percent can be held by a foreigner. This
permits the foreigner to retain some interest over the
property, although the foreigner will not have majority
interest, and therefore will not control the corporation
or association. If this is what the foreigner and Filipino
decide to do, then they must be wary of the Anti-Dummy
Law, Commonwealth Act No. 108 (1975), which prohibits
using “proxy arrangement to accomplish a transaction
not allow[ed] under Philippine law.”32 Under the AntiDummy Law, for example, a Filipino 60 percent owner
cannot permit a non-Filipino 40 percent owner to exert
control over a corporation. Violations of the Anti-Dummy
Law are punishable with both civil and criminal penalties.
While a foreigner cannot own property, “the constitutional ban against foreigners applies only to ownership
of Philippine land and not to the improvements built
thereon.”33 Thus, if the Filipino landowner builds a house
on the land, this house can be willed to the foreigner. If
the house is owned exclusively by the foreigner, and the
decedent did not leave a will, then, even if the property
passes through intestacy to other statutory heirs, this
would encumber the property and therefore provide
some protection to the foreign heir.
While not common, trusts are another way for a Filipino citizen to ensure that a foreigner receives the benefit
of property. Property can be placed into a trust for the
benefit of the foreigner. In this situation, while the trust
beneficiary can be a foreigner, the trustee must be Filipino.
One additional way to transfer property from a
Filipino citizen to a foreigner statutory heir is to create
a will that explicitly disinherits the remaining statutory
heirs. This is not as simple as it might seem. Unlike in
the United States, where an individual can generally disinherit a relative with an exception of a spouse in a will,
in the Philippines certain heirs are deemed compulsory
heirs. This means that these heirs cannot be disinherited
without cause. Included among the compulsory heirs are
parents, children, and spouse.34 Article 887 of the Civil
Code of the Philippines sets forth the grounds for disinheritance. These grounds include: “(6) Maltreatment of
the testator by word or deed, by the child or descendant;
(7) When a child or descendant leads a dishonorable or
disgraceful life.” Thus, an individual can only disinherit a
compulsory heir, and ensure that property is transferred
via intestacy to a foreign statutory heir, by demonstrating that there was a specified reason for disinheriting this
compulsory heir. Therefore, disinheriting statutory heirs
in a will should only be attempted as a last resort.
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B.

Property Transfer to Foreigners in Thailand
Since Thailand does not permit foreigners to retain
ownership over land, even though a foreigner is entitled
to inherit land through intestacy, a foreign distributee
must dispose of the inherited property within one year.
Therefore, unlike in the Philippines, it may not be worthwhile for a Thai property owner to disinherit his Thai
statutory heirs to ensure that the property transfers via
intestacy to his foreign spouse. Similarly, Section 1686 of
the TCCC specifically prohibits the creation of a trust.35
While forbidden by law, under Section 1687, property
willed to a minor, or someone deemed incompetent, can
be held in trust by a controller until the minor reaches
the age of majority, or the incompetence ends.
As in the Philippines, it is possible for a foreigner to
own part of a corporation that, in turn, owns the land.
Section 97 of the LCCA permits a limited company or
registered partnership that is no more than 49 percent
owned by a foreigner to own land. Therefore, a Thai
citizen and foreigner can own land, as long as the Thai
citizen retains 51 percent ownership. This will allow the
foreigner to retain some control over the land, albeit not
a majority stake. A foreigner citizen who establishes a
Thai limited company or registered partnership must be
wary of violating Thai nominee prohibitions. Under Section 96 of the LCCA, when a Thai person “has acquired
land as the owner in place of an alien or juristic person”
then the Director-General can dispose of the land. Section 113 of the LCCA creates civil and criminal penalties
for any Thai person who “acquires land as an agent of an
alien or juristic person.” Under Section 113, a Thai limited company cannot be established simply with the purpose of purchasing property for a foreigner. Therefore, if
a Thai citizen and a foreigner decide to form a company
to for the purpose of purchasing land for the non-Thai
citizen, then the Thai citizen will also face penalties.36
Thailand has two legal mechanisms that have their
basis in civil law, and that can provide protection to a
non-Thai citizen: superficies and usufruct. The right
of superficies, which is governed by Chapter VI of the
TCCC, permits the separation of the house ownership
and land ownership and grants the foreigner the ability to keep his building on the Thai property37 for the
remainder of the non-Thai citizen’s life, or a period of up
to 30 years.38 If no time is specified, the superficies can
be terminated by either party with reasonable notice.39
The rights of superficies is a real property right, and
can therefore be transferred to third parties, or through
inheritance.40 The Thai citizen who owns the property
can sell the property, but the right of superficies will
travel with the property.41 Once the superficies ends,
the property must be returned to its original state or,
in the alternative, the property owner can purchase the
improvements to the property. The right of superficies is
not extinguished if the improvements to the property are
destroyed.42

Unlike a right of superficies, a right of usufruct43
does not separate the house ownership from the land
ownership. Instead, a right of usufruct is a real property
right that transfers the “possession, use and enjoyment
of the property,” and the “right of management of the
property.”44 The person granted the usufruct right, the
usufructuary, must take care of the property and,45 at
the termination of the usufruct term, return the property to the owner.46 The usufruct can be created for a
term of no more than 30 years (renewable once) or the
life of the usufructuary.47 If no term is specified, then it
is for the life of the usufructuary. Upon the return, the
usufructuary must replace anything he used, and provide compensation for destruction to the property. The
usufructuary may transfer his rights in the property to
a third party but may not transfer it via inheritance.48
If the property is destroyed without compensation, the
property owner does not need to restore the property.49
If the property owner chooses not to restore the property, then the usufruct terminates. The owner has the
right to object to “unlawful or unreasonable use of the
property.”50 The usufruct ends when the usufructuary
dies.51
While not estate planning tools in themselves, the
right of usufruct and superficies provides a modicum
of protection to a non-Thai citizen owner. The non-Thai
citizen owner can, for example, purchase a house and
reside on that house for the rest of his life. Similarly, a
parent with non-Thai children can ensure that his child
can remain in his house for the remainder of the child’s
life. Thai citizens with non-Thai spouses can ensure that
the non-Thai spouse has a residence. A right of superficies also provides the holder of the right of superficies
with the ability to receive compensation for improvements done to the land, although these improvements
remain at the discretion of the landowner.

V.

Conclusion

Although touted as a great place to retire, both
the Philippines and Thailand make it impossible for
foreigners to own property outright. A foreigner residing in either the Philippines or in Thailand can still, in
limited situations, acquire property. A Thai or Philippine citizen can also take steps to ensure that a foreign
relative’s property rights are protected after the Thai or
Philippine citizen dies.
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