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Lawyer Assistance 
Program 800.255.0569

Q.	What is LAP?  
A.	The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q.	What services does LAP provide?
A.	Services are free and include:
	 •	 Early identification of impairment
	 •	 Intervention and motivation to seek help
	 •	 Assessment, evaluation and development of an appropriate treatment plan
	 •	 Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services
	 •	 Referral to a trained peer assistant – attorneys who have faced their own difficulties and volunteer to assist a struggling  

	 colleague by providing support, understanding, guidance, and good listening
	 •	 Information and consultation for those (family, firm, and judges) concerned about an attorney
	 •	 Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental  

	 health issues

Q. Are LAP services confidential?
A.	Absolutely, this wouldn’t work any other way.  In fact your confidentiality is guaranteed and protected under Section 499 of 

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential information privileged.  The confidential relations and communications between a member or authorized 
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating with such a committee, its members or authorized  agents shall be deemed to be privileged on the 
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q.	How do I access LAP services?
A.	LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q.	 What can I expect when I contact LAP?
A.	You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q.	 Can I expect resolution of my problem?
A.	The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of 
these questions, you may need help.

1.	 Are my associates, clients or family saying that my behavior has changed or that I  
	 don’t seem myself?

2.	 Is it difficult for me to maintain a routine and stay on top of responsibilities?

3.	 Have I experienced memory problems or an inability to concentrate?

4.	 Am I having difficulty managing emotions such as anger and sadness?

5.	 Have I missed appointments or appearances or failed to return phone calls?  
	 Am I keeping up with correspondence?

6.	 Have my sleeping and eating habits changed?

7. 	 Am I experiencing a pattern of relationship problems with significant people in my life  
	 (spouse/parent, children, partners/associates)?

8. 	 Does my family have a history of alcoholism, substance abuse or depression?

9.	 Do I drink or take drugs to deal with my problems?

10.	 In the last few months, have I had more drinks or drugs than I intended, or felt that  
	 I should cut back or quit, but could not?

11.	 Is gambling making me careless of my financial responsibilities? 

12.	 Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

Patricia Spataro, LAP Director 

1.800.255.0569

There Is Hope
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DISRUPTING THE SCHOOL-TO-PRISON PIPELINE: 

NAVIGATING NEW YORK EDUCATION LAW AND REPRESENTING 

STUDENTS IN DUE PROCESS PROCEEDINGS 

OUTLINE 

SCHOOL-TO-PRISON PIPELINE 

I. School-To-Prison Pipeline:  The "school-to-prison pipeline" refers to the policies and 

practices that push schoolchildren, especially our most at-risk children, out of classrooms and 

into the juvenile and criminal justice systems.  This pipeline reflects the prioritization of 

incarceration over education. 

A.  Changing Security Procedures: Recent security measures have also turned schools 

into mini detention centers where search and seizure greet you at the front door. These 

prison-like conditions are mainly utilized in poor, urban, and predominately minority 

schools. Many are equipped with barbed wire, bricked up windows, and metal detectors. 

These schools are regularly met with “lock down” drills where police raid the facilities. 

These practices make students feel like prisoners. Chauncee D. Smith, Deconstructing the 

Pipeline: Evaluating School-to-Prison Pipeline Equal Protection Cases Through A 

Structural Racism Framework, 36 Fordham Urb. L.J. 1009, 1030 (2009). 

B. Zero Tolerance Policies 

1. Lacking resources, facing incentives to push out low-performing students, and

responding to a handful of highly-publicized school shootings, schools have 

embraced zero-tolerance policies that automatically impose severe punishment 

regardless of circumstances. 
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 2. Schools rely on suspension, expulsion, citations, and arrest in order to handle 

disciplinary issues such as bringing a cell phone or iPod to class.  

3. Zero tolerance policies were originally created in order to handle more serious issues 

such as bringing a weapon into the school. Over time, these policies have expanded to include 

more frivolous claims such as:  

• Bringing scissors into the school.  
• Bringing a cell phone or iPod into the school.  
• Smoking cigarettes.  
• Inappropriate language.  
• Talking back to authority figures.  
• Fighting. 

 

C. Suspension Trends 

1. The U.S. Department of Education’s Office for Civil Rights revealed that in 2013-2014 

(the most recent data available), 2.8 million K-12 students received one or more out-of-

school suspensions. This was a nearly a twenty percent decrease from the year 2011-

2012, as more schools begin to adopt alternative ways of addressing non-violent student 

behavior. 

2. Students of color, students with disabilities, or English language learners who are, on 

average, generally disciplined more than their peers. (U.S. DOE, Civil Rights Data 

Collection Center)  

3. Students who are suspended from school are 3 times more likely to be incarcerated 

compared to their peers. This likelihood increases even further for children who have 

dropped out.  
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D. Disproportionality of Suspensions on Minority and Other Subgroups 

1. Other findings of the CRDC:  

o Black preschool students are 3.6 times as likely to be suspended as are white 

preschool students.   

o In K-12 classes, black students are nearly four times as likely to be suspended 

as are white students. Black students are nearly twice as likely to be expelled- 

removed from school with no services- as are white students.  

o Students with disabilities are more than twice as likely as students without 

disabilities to be suspended in K-12 settings. 

o These suspensions lead to children falling behind, and eventually to dropping 

out. These children then have a much higher chance of committing a crime.  

E. Syracuse City School District and Discipline 

1.  Investigation: In 2014 the New York Attorney General filed a 44 page 

investigation into the Syracuse City School District following many complaints from 

parents including:   

a. Thirty-five percent of all students were removed from class and sent to a 

principal to be disciplined in the 2011-2012 school year. 

b. Racial disparities existed throughout the disciplinary process. Forty-four 

percent of black students were taken out of class and referred for discipline 

compared to 26 percent of white students. Twenty-five percent of blacks 

received at least one out of school suspension, compared to 12 percent of 
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whites. Blacks were recommended for superintendent's hearings, a precursor to 

long-term suspensions, at twice the rate of whites. Blacks also were more likely 

than whites to be disciplined for non-violent conduct. 

c. Students and parents did not get written notices of short-term suspensions as 

required by law. Administrators also routinely failed to describe the charges 

when providing written notice to parents. 

d. The district failed to provide adequate safeguards for children with disabilities. 

By law schools cannot discipline students based on conduct that stems from the 

child's disability. Review meetings must be conducted when children with 

disabilities are suspended for 10 or more days. The district failed to ensure that 

teachers and psychologists most familiar with the children attended these 

meetings. 

e. Only 5.3% of suspensions involving children with disabilities were found by 

the District to be a manifestation of the child’s disability. This was due, in part, 

to a lack of representation amongst those knowing of the child’s disability, and 

lack of consideration of the child’s IEP already in place.  

2. Changes Pursuant to Assurance of Discontinuance: The Attorney General’s office 

called for changes to the District’s disciplinary policies. This would limit suspensions to 

only the most severe and disruptive behaviors. This would also include teaching the 

educators of the district to reinforce positive student behavior rather than subject them to 

the discipline system. The Syracuse CSD has since changed its policies in response to the 
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investigation by adopting a new code of discipline, establishing training for staff on 

alternative approaches, and hiring an independent monitor to oversee progress.  

E. Strategies to Combat the School-to-Prison Pipeline  

1. Establish supportive and productive relationships with students and their 

families in a cultural and linguistically competent manner 

2. Maintain and demonstrate abiding high expectations 

3. Model social emotional competence and integrate social emotional learning 

strategies/activities/programs and other restorative justice initiatives into the 

academic curriculum throughout the school year 

4. Provide a safe and supportive learning environment 

5. Implement developmentally appropriate, engaging, effective and challenging 

instruction 

6. Use positive behavioral approaches as opposed to reactive or punitive 

approaches that may create or escalate problem behavior. 

Jane G. Coggshall, David Osher, Greta Colombi, Enhancing Educators' Capacity 

to Stop the School-to-Prison Pipeline, 51 Fam. Ct. Rev. 435, 439 (2013) 

II. Helpful Resources: 

A. Articles: 

1. International Review of Law and Economics, School Suspension and the School-

to-Prison Pipeline. 

a. Provides a study (year 2015) showing the impact of a suspended out of school 

student on the probability of committing an offense.  
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b. Account for the amount of crimes committed by students on school days 

where he/she were not in school due to suspension vs. days children normally 

have off from school. Takes into account gender, race, primary language, and 

age.  

c. The results show that youth who are suspended out of school on days when 

school is in session have a statistically significantly higher probability of 

committing an offense than youth who are not.  

2. Jane G. Coggshall, David Osher, Greta Colombi, Enhancing Educators' Capacity 

to Stop the School-to-Prison Pipeline, 51 Fam. Ct. Rev. 435 (2013) 

a. “Speaks of the importance of teachers forming relationships with parents and 

children in order to decrease suspensions. “Educators--teachers and school 

administrators--can affect children's trajectory into and through the pipeline to 

prison in at least four ways: (1) through their relationships with children and 

youth, (2) through their attitudes and social emotional competence, (3) by 

contributing to the conditions for learning and (4) through their responses to 

student behavior. Although these factors are analytically distinguishable, they 

interact. And although we cite the empirical literature, our recommendations 

are also consistent with focus groups and interviews we have conducted with 

students, teachers and families, across the country. Each of these four ways is 

explored in turn.” 

B. Law Review Articles:  

1. Michael R. Mastrangelo, Fighting for Educational Stability in the Face of Family 

Turmoil, 17 CUNY L. Rev. 33 (2013). 
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2. Deborah N. Archer, Introduction: Challenging the School-to-Prison Pipeline, 54 

N.Y.L. Sch. L. Rev. 867 (2010). 

C. ABA Journal:  

1. Stephanie Francis Ward, Racial Imbalance Feeds School-to-Prison Pipeline, ABA J., 

April 2014, at 66. 

a. “Black students are 3.5 times more likely to be expelled than white students, 

said Nancy Heitzeg, a sociology professor at St. Catherine University in St. 

Paul, Minn. She noted that more than 70 percent of students involved in 

school-related arrests or referred to law enforcement are black or Latino. 

Many of them, she added, have special needs addressed through 

individualized education plans.” 

D. Cases: 

1. Williams v. State of California, No. 312236 (Cal. Super. Ct., S.F. County 2000). 

a. It is important to note that Williams is not a case that challenges the pipeline in its 

entirety. The legal strategy advanced in Williams focuses primarily on showing that 

the pipeline's economic dimension cumulatively results in students of color being 

denied an equal and adequate education. 

a. Students in this predominantly minority school were forced into a prison-like 

atmosphere. They were forced through metal detectors and dog “sniff” tests. 

Attorneys argued that these horrible conditions led to students being denied an 

adequate education. Building conditions and inadequate school materials also 

played a major factor. This often led to crime related activity 
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b. More information on the case in Chauncee D. Smith, Deconstructing the 

Pipeline: Evaluating School-to-Prison Pipeline Equal Protection Cases Through 

A Structural Racism Framework, 36 Fordham Urb. L.J. 1009, 1039 (2009) 

SCHOOL DISCIPLINE AND DUE PROCESS 

I. Goss v. Lopez, 419 U.S. 565 (1975): 

A. Right to Education Is a Property Right: Students suspended from school are 

entitled to ‘at least minimal due process protection.’  This requires students be given 

notice of the charges as well as an opportunity to present their version in a hearing.  

The Court established that education is a property right, thereby linking education to 

the 14th Amendment’s protection against the deprivation of “life, liberty, or property” 

without due process.  The Court held that protected property interests are created and 

defined by state statutes or rules  See Board of Regents v. Roth, 408 U.S. 564 (1972).  

Thus, because the state in this case had provided a mandatory education to children, 

such education was a property right and could not be taken away without due process 

of law. 

B. Minimum Amount of Due Process: The Goss Court established the minimum 

amount of procedure required for suspensions of 10 days or less.  It held that the 

student must be given oral or written notice of the charges, followed by an 

explanation of the evidence and an opportunity for the student to present his side of 

the story.  However, the Court noted that such suspensions do not require the student 

be given an opportunity to secure counsel, call witnesses, or cross-examine witnesses. 

1. Exception:  The Goss Court made an exception to these requirements where the 

student poses an immediate danger to the school or is disrupting the academic 
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process.  In these cases, the Court held that the school may immediately remove the 

student and then provide notice and hearing as soon as practicable.  Finally, the Court 

noted that its holding only applied to suspensions of 10 days or less, and that longer 

suspensions may require more formal procedures. 

 

EDUCATION LAW SECTION 3214 

 

I. Statute and Regulations: In New York, Education Law §3214 and the Commissioner’s 

Regulations at 8 N.Y.C.R.R. §100.2(l) outline a school district’s authority to discipline students. 

II. Authority to Suspend and Charge In General 

A. Short-Term Suspensions: In New York, school principals only have the authority to 

suspend a student out of school for up to five school days. N.Y. Educ. Law 

§3214(3)(b)(1). 

B. Long-Term Suspensions: For any suspension exceeding five days, schools must hold a 

fair hearing (commonly known in some areas in New York as a Superintendent’s 

Hearing). Educ. Law §3214(3)(b). The Superintendent of Schools may personally hear 

and determine the proceeding or may designate another person to serve as the hearing 

officer to conduct the hearing.  The student has the right to be represented by counsel 

3214(3)(c), has the right to question witnesses and present other evidence on his/her 

behalf.  The Hearing Officer has the authority to issue subpoenas for documents and/or 

witnesses. (See infra for section on Superintendent’s Hearings) 

C. Codes of Conduct: All Districts must have a Code of Conduct which outlines the various 

infractions and range of potential penalties.  Educ. Law §2801(2); 8 N.Y.C.R.R. 
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§100.2(1)(2)(i). New York City has a city school-wide Code of Conduct which is 

approved by the chancellor of the city school district.  Educ. Law §2801(3). The Code of 

Conduct must also describe the levels of progressive discipline. All district must post the 

Code on their website, provide age-appropriate versions to all students, provide each 

teacher with a complete copy, mail a summary to parents at the beginning of the school 

year and make complete copies available to anyone upon request.  Educ. Law §2801(4); 8 

N.Y.C.R.R. §100.2(1)(2)(iii)(b). Education Law §3214 provides for two specific charges 

(all other violations are an offset of one of these): 

1. Insubordination- a student ‘knowingly fails to comply with school personnel or the 

school’s Code of Conduct’.  Critics argue that there is great latitude within this charge 

for  school  personnel to use their discretion.  This may result in the disparate 

treatment of minority subgroups and students with disabilities. 

2. Endangerment- a student ‘willfully places at risk or endangers the health, safety, 

morals or welfare of others.’ 

D. Off-Campus Conduct: Districts have the authority to suspend students for incidents 

which technically occur off school grounds including those on school buses, in BOCES 

programs and school sponsored events (field trips, prom).  Decisions have also upheld 

student suspensions for online activity. 

PRINCIPAL’S SUSPENSION 
      
 
I. Principal’s Suspension or Short-Term Suspension 

 
A. A principal may suspend a student for up to 5 days. Educ. Law 3214(3)(b). A suspension 

may be imposed if the student is insubordinate, disorderly, violent, disruptive or whose 
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conduct otherwise endangers the safety, moral, health or welfare of others.  Educ. Law 

3214(3)(a).           

 
      

B. Written Notice of Short-Term Suspensions: The school district must provide the 

student with timely written notice of the charged misconduct. 8 NYCRR §100.2 [l] [4].   

1. Charges must be "sufficiently specific to advise the student of the  activities or  
 

incidents which have given rise to the suspension." Bd of Educ. of Monticello CSD 

v. Commissioner of Education, et. al., 91 NY2d 133 (1977). A notice should state the 

date, time and location of the incident as well as a description of the actions of the student 

which rise to the level of a violation of the School District Code of Conduct. 

          2. Written notice of the short term suspension shall be provided by personal delivery,  
 

express mail delivery or equivalent means reasonably calculated to assure receipt of the 

notice within 24 hours of the decision to propose a suspension. 8 NYCRR §100.2[1][4]. 

           3. Notification shall also be provided by telephone where possible. However notification  
 

to parent or persons in parental relation by telephone cannot be substituted for notice as  
 

provided in 2 above. 
 
          4. Notification of suspension must be written in the dominant language of the parent or  
 

persons in parental relation to the student. 8 NYCRR §100.2[1][4]. 
 

C. Informal Conference with Principal: The Notification of suspension must also inform 

the parent/ persons in parental relation of their right to request an informal conference. Educ. 

Law §3214(3)(b).  

           1. Informal conference is held with principal who is proposing the suspension as s/he has  
 

the authority to terminate or reduce the suspension. 
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            2. The conference also provides parents with a statutory right to question complaining  
 

witnesses. Educ. Law §3214(3)(b)(1). Parents should also request to see any statements  
 

written by the student as well as any video recording that may depict the incident. 

Schools may refuse to show the video under the premise that it is a violation of the 

privacy rights of any other student in the video. Technology can now black out or obscure 

any other students' faces. Additionally if the video is maintain or overseen by the district 

security detail it may thereby render the video a school record available to the student and 

the parent. 

              3. As a result of the conference the principal is given an opportunity to decide whether  
 

the original decision to suspend the student was correct or should be modified. Appeal of 

F.W., 48 Ed Dept Rep 399, Decision No. 15,897. 

              4. The informal conference must take place prior to the suspension of the pupil.  

8 NYCRR §100.2[l][4] 

 5. Exceptions to the right of a pre-suspension informal conference: 

 a. If the student poses a continuing danger to persons or property and/or, 

            b. The student poses an ongoing threat of disruption to the academic process 
 

 6. If the informal conference is unable to be held prior to suspension it must take place as 
 

soon after the suspension as is reasonably practicable. Appeal of H.B., Decision No. 

15,536.  

a. Initially it is the principal's decision whether the informal conference can be 

held before or after the suspension. The issue of whether or not the student 

poses an ongoing threat has been subject to appeal. 
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b. Example 1:   Student causes significant property damage therefore to continue 

to allow him to remain in the school would pose a continuing danger. A 

conference would be held after suspension. 

c. Example 2: Student attends a school dance and is questioned about alcohol 

use. Student is subsequently suspended after admitting to ingesting " a drink" 

prior to arrival at the dance. The informal conference is postponed because 

principal argued that the student posed a threat to disruption to the academic 

process . On appeal, the decision to postpone the informal conference was 

"belied by the evidence" Appeal of  P.B., Decision No.16,553. 

           
     ADVOCACY TIPS 
 

1. Informal conference can be used to obtain discovery that may not be required to be produced 

at the Superintendent's Hearing. 

2. The conference should involve an exchange of information from the principal to the family 

and the family to the principal. Be sure to not let the principal inhibit witnesses, block 

information or withhold production of possible evidence, i.e. Video tape. 

 

SUPERINTENDENT’S HEARINGS 

 
I. SUPERINTENDENT’S HEARINGS 

A.  The Importance of Due Process 

1. Persons over the age of 5 and under the age of 21 who have not yet obtained a 

high school diploma may attend the public schools of the District in which 

they reside.  N.Y. Educ. Law §3202(1).  
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2. A student has a legitimate entitlement to a public education as a property 

interest protected by the Due Process Clause, and therefore that right may not 

be taken away for misconduct without the minimum procedures required by 

that Clause. Goss v. Lopez, 419 U.S. 565 (1975). 

3. In New York, no student may be suspended in excess of 5 school days without 

an opportunity for a hearing. N.Y. Educ. Law §3214(3)(c). This hearing is 

sometimes called a Superintendent’s Hearing, a §3214 hearing, a student 

disciplinary hearing or a long-term suspension hearing. 

a. Exceptions to hearing requirements:  For some type of suspensions, 

due process does not require a full, formal hearing.  Unlike the 

property interest which attaches to the right to a public education, 

students do not have a property interest in the other aspects of 

education. There is no right to a formal hearing when a student is 

suspended from transportation services, or when a student is placed on 

in-school suspension. Appeal of R.D., Dec. No. 14,837 (2003).  

Similarly, a suspension from extra-curricular activities requires only a 

minimum of due process. Sala v. Warwick Valley CSD, 2009 U.S. 

Dist. LEXIS 67353. Instead, an opportunity for the student and parents 

to discuss the suspension and a reasonable belief by the district that the 

student engaged in the claimed misconduct is sufficient. Appeals of 

E.R., Dec. No. 15,389 (2006). 

b. Reasonable notice: 
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i. Timing of the notice of hearing:  The district must give 

reasonable notice of the hearing to the student and the parents. 

N.Y. Educ. Law §3214(3)(c).  The purpose of the notice is to 

ensure that the student’s right to minimal due process is 

protected. Appeal of a Student Suspected of Having a 

Disability, Dec. No. 14, 678 (2002). There is no statutory 

requirement that the district provide notice within a certain 

period of time prior to the hearing.  However, notice provided 

the day before the hearing has been deemed to be insufficient 

as a matter of law, because it did not provide sufficient notice 

for the student or parents to obtain counsel.  Carey v. Savino, 

91 Misc. 2d 50, 397 NYS2d 311 (1977).  However, notice 

provided by telephone two days before and written notice 

received prior to the hearing has been deemed sufficient where 

the parents were present at the hearing and did not request an 

adjournment.  Appeal of a Student Suspected of Having a 

Disability, Dec. No. 14, 678 (2002). 

ii. Contents of the notice of hearing: The district is required to 

provide “fair notice” of the charges against the student so that 

an adequate defense can be prepared and presented.  Bd of 

Educ. of Monticello CSD v. Commissioner of Educ., 91 NY2d 

133 (1997).   While it is not necessary that the charges in a 

disciplinary proceeding be as specific as those required in a 
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criminal proceeding, they must be, at a minimum, sufficient to 

apprise the student and the student’s counsel of the conduct 

against which they have to defend.  Appeal of Jeffrey and 

Miriam Herzog, Dec. No. 13,505 (1995). Notice which simply 

repeats the Code of Conduct provision or just states that the 

student violated school rules is not considered reasonable. 

Monticello CSD v. Comm. Of Education, 91 N.Y.2d 133 

(1997). 

iii.  The notice of the hearing must be in the dominant language of 

the student and person in parental relationship to the student. 

Appeal of R.A., Dec. No. 16,131 (2010). In addition, the 

parents are entitled to an interpreter at the hearing itself if one 

is needed. 

c. Postponement of the Hearing 

a. At the request of the student or parent:  If reasonable notice of the 

hearing has been provided to the student and parent, a request by 

the student or parent to postpone the hearing may result in the 

student’s out-of-school suspension continuing until the hearing can 

be held. Appeal of F.W., Dec. No. 15,897 (2009); Appeal of 

Pickney, Dec. No. 13,860 (1998).  Common reasons for parents to 

request postponement of the hearing are the parents’ unavailability, 

the desire to seek an attorney or the unavailability of witnesses for 

the student. 

18



b. At the request of the district: If the district requests postponement 

of the hearing, the student must be permitted to return to school 

after the 5th day of suspension until the hearing can be held.  

B. Requirements of a Fair Hearing 

1. The Education Law §3214(c) (1) provides the following due process rights 

to the student and parents during the course of the hearing:   

a. The right to representation by an attorney or advocate; 

b. The right of the accused student to testify; 

c. The right to present witnesses and other evidence; 

d. The right, under most circumstances, to cross-examine the 

witnesses against the student. 

2.  The Right to Cross-Examine Witnesses 

a. A superintendent’s hearing held in the absence of witnesses to the 

event which form the basis for the suspension is inconsistent with 

the statutorily guaranteed right to question witnesses.  It is 

improper for a hearing officer to consider a witness’s written 

statement unless the witness is made available for cross-

examination. Ross v. Disare, 500 F. Supp. 928, 929 (SDNY 1977); 

Appeal of Marion Johnson, Dec. No. 13,234 (1994). 

b. Merely playing back the recorded testimony of the complaining 

witnesses’ testimony is insufficient compliance with the statute, as 

a tape recording cannot be cross-examined.  Appeal of Florence 

Parker, Dec. No. 13,351 (1995). A district cannot assert that the 
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“complaining witness” is the school district and not an individual 

with first-hand knowledge of the incident, thereby circumventing 

the accused’s right to confront the witnesses against him. Appeal of 

Marion Johnson, supra.  

c. Exceptions to the Right to Cross-Examine Witnesses 

i. A district’s decision not to identify or produce for cross-

examination the students whose written statements were 

admitted at the hearing was upheld where the right to cross-

examination was outweighed by the district’s interest in 

protecting the identities of the students.  D.F. v. Bd. Of 

Syossett CSD, 386 F. Supp. 2d 119 (E.D.N.Y. 2005), aff’d, 

180 Fed. Appx 232, U.S. App LEXIS 3430, cert. den 549 

U.S. 1179 (2007). 

ii. Admission of a written statement without the opportunity to 

cross-examine may be harmless error if the other evidence 

relied on by the hearing officer is sufficient to sustain the 

charges.  Appeal of N.H and E.H., Dec. No. 15,756 (2008); 

Appeal of M.A.,  Dec. No. 15,663 (2007); Appeal of R.C., 

Appeal No. 14,740 (2002). 

3. Duty of District to Keep Record of Hearing 

a. The district is required to maintain an intelligible record of the 

hearing However, a stenographic transcript is not required, and a 

tape recording is sufficient. N.Y. Educ. Law §3214(3)(c)(1). 
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Discipline imposed pursuant to Education Law §3214(3) must be 

based upon the evidence contained in the record produced at the 

superintendent’s hearing.  Appeal of A.G., Decision No. 14,681 

(2002).  If an intelligible record of the hearing is not maintained, it 

is impossible for a board of education or the Commissioner to 

accurately determine on an appeal whether the record supports the 

superintendent’s decision.  Appeal of A.R., Dec. No. 14,996 

(2003). 

4. Hearing Conducted by Superintendent or Hearing Officer 

a. The Superintendent may conduct the hearing.  The Superintendent 

or the Board of Education may also appoint a hearing officer to 

conduct the hearing.  In that event, the hearing officer decision is 

only a recommendation, and the Superintendent may accept or 

reject any part of the recommendation.  N.Y. Educ. Law 

§3214(c)(3). 

b. The hearing office has the authority to administer oaths and to 

issue subpoenas. N.Y. Educ. Law §3214(c)(3). 

c. An attorney from the law firm which represents the school district 

may serve as the hearing officer.  Such an appointment does not 

constitute a cognizable deprivation of due process. D.F. v. Bd. Of 

Syossett CSD, 386 F. Supp. 2d at 127. 

d. Neither the statute nor regulations require that the Superintendent 

issue a decision within a certain amount of time.  However, a delay 
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in rendering a decision until after the short-term suspension expires 

is improper unless the student is returned to school in the interim.  

Continued suspension is improper, and the Commissioner will 

expunge from the student’s record the days of suspension between 

the hearing or end of the short-term suspension and the issuance of 

the Superintendent’s decision.  Appeal of T.B. Dec. No. 16,385; 

Appeal of L.P., Dec. No. 16,252 (2011). 

5. Right of Student and Parent to Waive Right to Hearing 

a. Under certain conditions, students along with their parents may 

waive a student’s due process rights under Education Law §3214. 

Appeal of a Student With a Disability,  Dec. No. 16,343 (2012); 

Appeal of A.S. and S.K.,  Dec. No. 15,122 (2004).  For such a 

waiver to be valid, however, it must be "voluntary, knowing and 

intelligent". Appeals of McMahon and Mosely, et al.,   Dec. No. 

13,976 (1998).  The district must provide the student and parents 

with a written document clearly and concisely stating all of the 

rights to be waived, as well as the consequences of waiving such 

rights Appeal of A.S. and S.K., Dec. No. 15,122 (2004); Appeal of 

a Student with a Disability, Dec. No. 14,818 (2002). 

C. Conduct of the Superintendent’s Hearing 

1. Bi-Furcated Hearing:  First, the hearing officer must determine, based on 

the testimony and evidence presented, whether the student is guilty or not-

guilty of the charged misconduct. If there is a finding of guilt, the hearing 
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should proceed to the penalty phase. Additional procedural protections are 

provided to students with disabilities and students presumed to have a 

disability.  (See discussion of Manifestation Determination Reviews 

infra.) 

2. Phase 1:  Determination of Guilt 

a. Burden of Proof on the District.  At the hearing, the burden of 

proof rests on the school district, and the student is entitled to the 

presumption of innocence.  Matter of Montero, 10 Ed Dept Rep 49 

(1970). 

b. Standard of Proof.  The decision to suspend a student from school 

pursuant to Education Law §3214 must be based on competent and 

substantial evidence that the student participated in the misconduct 

Bd. of Educ. of Monticello CSD v. Commissioner of Educ., et al., 

91 NY2d 133 (1997); Mandel v. Bd. of Educ., 662 N.Y.S. 2d 598 

(2nd Dept. 1997). A hearing officer may draw a reasonable 

inference if the record supports the inference. Bd. of Educ. of 

Monticello CSD. v. Commissioner of Educ., et al., 91 NY2d 133 

(1997); Appeal of C.R., Dec. No. 15,834 (2008). 

c. Type and Quality of Evidence.  In order to prove guilt, a district 

must present substantial evidence consisting of “proof within the 

whole record of such quality and quantity as to generate conviction 

in and persuade a fair and detached fact finder that, from that proof 

as a premise, a conclusion or ultimate fact may be extracted 
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reasonably--probatively and logically”. Matter of the Bd. of Educ., 

v. Mills, 293 A.D.2d 133 (3rd Dept. 2002).   

i. Admission of guilt.  A hearing officer may find a student 

guilty of the charged misconduct based solely on the 

student’s admission of guilt. Appeal of D.M., Dec. No. 

15,747 (2008); Appeal of C.H., Dec. No. 14,139 (1999).  

See Appeal of a Student Suspected of Having a Disability, 

Dec. No.16,912 (2016). 

d. Hearsay evidence. Hearsay evidence is admissible in disciplinary 

hearings, and hearsay alone may constitute competent and 

substantial evidence. Bd. of Educ. of Monticello CSD. v. 

Commissioner of Educ., et al., 91 NY2d 133 (1997); Appeal of a 

Student Suspected of Having a Disability, Dec. No. 14,192 (1999). 

Therefore, the testimony of the principal and another student that 

the accused admitted the wrong-doing was sufficient to sustain a 

finding of guilt. Appeal of John Hamet, Dec. No. 13,692 (1996). 

e. Evidence suppressed by a court of law. If a student is being 

suspended for possession on school grounds of any weapon as 

defined in § 265.01 of the Penal Law, the hearing officer may 

consider the admissibility of the evidence even if a court has 

previously determined that the evidence was obtained as a result of 

an illegal search or seizure.  N.Y.  Educ. Law §3214(c)(1); Matter 

of Juan C. v. Cortinez, 89 N.Y2d 650 (1997).  
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f. Exclusionary rule and searches performed by district employees. 

Safford USD #1 v. Redding, 557 U.S. 364 (2009) (Strip search of 

13 year old student accused of  providing banned pain pills to 

fellow students was ruled unconstitutional); N.J. v. TLO, 469 U.S. 

325 (1985) (Court upheld search of student’s purse because the 

school officials had reasonable grounds to believe that the search 

would produce relevant evidence of violation of a school rule).  

The age and sex of the student, as well as the seriousness of the 

alleged infraction must be taken into account when considering the 

reasonableness of a school search. Id.  

g. Off-campus conduct. Students may be disciplined for conduct that 

occurs outside of the school if the conduct may endanger the health 

or safety of pupils within the educational system or may adversely 

affect the educational process Matter of Coghlan v. Bd. of Educ. of 

Liverpool CSD., 692 N.Y.S.2d 558, citing Pollnow v. Glennon, 

594 F.Supp. 220, 224 (SDNY 1984), affd , 757 F.2d 496 (1985); 

Appeal of Orman,  Dec. No. 14,389 (2000); Appeal of Mangaroo, 

Dec. No. 13,050 (1993). 

3.  Phase 2: Determination of Penalty 

a. Standard:  The penalty must be proportionate to the severity of the 

offence. Appeal of Student Suspected of Having a Disability, Dec. 

No. 16,912 (2016); Appeal of K.M., Dec. No. 16,320 (2011). 

Discipline imposed pursuant to Education Law §3214(3)(c) must 
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be based upon the evidence contained in the record produced at the 

superintendent’s hearing.  See Appeal of Snowberger,  Dec. No. 

11,386.  Materials outside the hearing record should not be 

considered by the superintendent in his determination on penalty. 

In an appeal to the Commissioner of Education, the test to be 

applied is whether the penalty is so excessive as to warrant 

substitution of the Commissioner's judgment for that of the board.  

Appeal of Cynthia and Robert W., Dec. No. 13.899 (1998). 

b. Anecdotal record of prior misconduct. 

i. The anecdotal record of a student’s prior misconduct may 

be introduced at a disciplinary hearing after a finding of 

guilt has been made, and only for the purpose of 

determining a penalty. Appeal of K.M., Dec. No. 16,320 

(2011); Appeal of Lucy Lewis, Dec. No. 13,135 (1994). 

a. If the anecdotal record is admitted prior to the 

penalty phase, the Commissioner may consider it to 

be harmless error if the anecdotal record was not 

considered in the determination of guilt, or if even 

excluding the anecdotal record, the punishment was 

rational and reasonable.  Appeal of a Student with a 

Disability, Dec. No. 16,434 (2012). 

ii. Notice. The district must give the student and parent notice 

of the contents of the anecdotal record in advance 

26



whenever the record will be considered in affixing a 

penalty. Appeal of a Student Suspected of Having a 

Disability, Dec. No. 14,678 (2002). 

c. Inappropriate penalties 

i. Permanent expulsion. Permanent expulsion from school is 

an extreme penalty, “educationally unsound”, and should 

not be employed except under extraordinary circumstances.   

Appeal of a Student Suspected of Having a Disability, Dec. 

No. 16,912 (2016).  Such a punishment is only appropriate 

when the student “exhibits an alarming disregard for the 

safety of others” and where it is necessary to protect other 

students.  Appeal of a Student Suspected of Having a 

Disability, Dec. No. 16,912 (2016); Appeal of Y.M., Dec. 

No. 14,968 (2003) (expulsion not appropriate for the charge 

of being under the influence of marijuana on school 

grounds despite the previous 80 referrals for misconduct).  

ii. Involuntary transfer to another school.  In a disciplinary 

hearing, it is improper for a district to impose a transfer 

from one high school to another as the penalty for the 

misconduct. Appeal of Reeves, Dec. No. 13,857 (1998).  If 

a district proposes to involuntarily transfer a student from 

one school to another, it must follow the process set forth in 

Education Law §3214(5). The focus of a disciplinary 
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hearing is different than an involuntary transfer hearing; the 

purpose of the latter is to determine whether the proposed 

transfer is beneficial to the student. Id. 

iii. Counseling. A district is without authority to condition a 

student’s return to school following a suspension on 

participation in counseling. Appeal of Jayme K., Dec. No. 

14,434 (2000); Appeal of Christopher and Gigi B., Dec. 

No. 14,338 (2000) (improper for district to condition 

student’s return to school on participation in anger 

management counseling). However, it may be appropriate 

for a school superintendent to recommend that the student 

attend counseling, as long as the student’s return to school 

is not conditioned on such counseling.  Appeal of John 

Hamet, Dec. No. 13,692 (1996).  Education Law §3214(e) 

provides that where a pupil has been suspended for cause, 

the suspension may be revoked by the board of education 

whenever it appears to be for the best interest of the school 

and the pupil to do so. A district may shorten a student’s 

period of suspension based on the student’s voluntary 

participation in counseling. Appeal of B.L.G., Dec. No. 

16,101 (2010). 

iv. Community Service. A school district has no authority to 

require that a student participate in community service as a 
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penalty in a disciplinary hearing.  Appeal  of Susan 

Alexander, Dec. No. 13,689 (1996). 

D. Spensieri Contracts or Contracts of Conduct 

1. The Commissioner has approved the use of “Spensieri agreements” or 

“contracts of conduct” for students who are facing a long-term suspension 

following a disciplinary hearing.  Appeal of Spensieri, Dec. No. 14,419 

(2000). 

2. The agreement or contract serves to stay an original suspension to permit a 

student to return to school immediately. The Commissioner has approved 

a contract of conduct which required the student to abide by all school 

rules, diligently complete all courses, and to refrain from the behavior 

which caused the initial suspension.  Parents are entitled to written notice 

of any alleged violation of the conditions of return to school, and an 

opportunity to request a conference with the Superintendent to contest the 

determination the contract of conduct was violated. Id. 

E. Alternative Instruction 

1. Education Law §3214(3)(e) provides in pertinent part: "Where a pupil has 

been suspended and is of compulsory attendance age, immediate steps 

shall be taken for his attendance upon instruction elsewhere…" The term 

"immediate" does not mean instantaneous; however, a school district 

should act reasonably promptly with due regard for the nature and 

circumstances of the particular case. Turner v. Kowalski, 49 AD2d 943 (2d 

Dept 1975). 
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2. The alternative instruction must be “substantially equivalent” to the instruction 

received by the student prior to the suspension.  Appeal of Deborah F, Decision 

No. 14,813 (2002). 

Manifestation Determination Review 

I. What is a Manifestation Determination Review (“MDR”)? 

A. The MDR is a review of the relationship between a student’s disability and the 

behavior subject to disciplinary action. 8 NYCRR § 201.4(a)) 

B. Determines if the conduct is a manifestation of the disability. 8 NYCRR § 201.4(a) 

C. Must be made immediately, if possible, but in no case later than 10 school days after: 

1. Placement in Interim Alternative Education Setting  (“IAES”) (by 

superintendent or Impartial Hearing Officer (“IHO”) 8 NYCRR §201.4(a)(1-2) or 

2. Suspension that constitutes a disciplinary change in placement 8 NYCRR § 

201.4(a)(3). 

3. Remedy for failure to comply with 10 day rule is expungement of the 

suspension from the student’s record Appeal of D.W., 52 Ed Dept Rep, Dec. No. 

16, 436 (2012). 

D. Advocacy Tips:  

1. Requesting an MDR after the equivalent of 10 days of “disciplinary removal” 

from the educational setting.  

2. Parental coaching on this issue. 

II. Who Requires an MDR? 

A.  Any student who has or is suspected of having a qualifying disability under the       

Individuals with Disabilities Education Act (“IDEA”) is entitled to an MDR. 
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III. When Are MDRs Required? 

A. During a disciplinary change in placement that exceeds 10 days. 

B. Parent must receive written notification prior to any manifestation team meeting to ensure 

the opportunity to attend. 8 NYCRR § 201.4(b). 

IV. Who Is Required to Attend an MDR? 

A. Representative of the school district knowledgeable about the student and the 

interpretation of information about child behavior, 

B. The parent, 

C. Relevant members of the Committee on Special Education (“CSE”) as determined by the 

parent and the school district. 

V. What Questions Does an MDR Answer? 

A. Whether the behavior or conduct in question was: 

1. Caused by or had a direct and substantial relationship to the student’s disability, 

or 8 NYCRR § 201.4(c)(1), or 

2. The direct result of the school district’s failure to implement the student’s 

individual educational program (IEP). 8 NYCRR § 201.4(c)(2) 

VI. What is the determination based on? 

A. Review of all relevant information in the student’s file including: 

1. The student’s IEP 8 NYCRR § 201.4(c), 

2. Teacher observations 8 NYCRR § 201.4(c), and 

3. Relevant information provided by the student’s parents 8 NYCRR § 201.4(c) 

VII. What happens if it is determined that there is a manifestation? 

A.The student returns to school. 8 NYCRR § 201.4(d)(2)(ii) 
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1. The school will conduct a functional behavioral assessment and implement a BIP. 8 

NYCRR § 201.4(d)(2)(i). 

2. The student can move to a different placement upon agreement of the parties. 8 

NYCRR § 201.4(d)(2)(ii). 

3. If manifestation is a result of school’s failure to implement IEP, the school district 

must take immediate steps to remedy the deficiencies. 8 NYCRR § 201.4(e). 

VIII. What happens if it is determined that there is no manifestation? 

A. The disciplinary removal can continue. The parent may enter into a conversation with the 

school about the possibility of transferring to a different program. 

IX. Can an MDR determination be appealed? 

1. An MRD may be appealed administratively through the impartial hearing process.  

X. Advocacy Tips 

A. Familiarize yourself with the student 

1. See Attached “Client Meeting Form”. 

2. Medical diagnoses/medications and associated limitations 

 a. Confirm permission to disclose these items 

B. Familiarize yourself with the student’s IEP 

C. Think about whether the student might be a student who is presumed to have a disability for 

discipline purposes 

 a. Expedited evaluations 
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UNIQUE CONCERNS OF ENGLISH LANGUAGE LEARNERS 

 AND STUDENTS WITH DISABILITIES 
 
I. Unique Concerns of English Language Learners (ELL) 

 
A. English Language Learners are disproportionately subject to disciplinary actions by school 

districts. 

1. English Language Learners (ELL): students who are unable to communicate fluently 

or learn effectively in English, who often come from non-English-speaking homes and  

backgrounds, and who typically require specialized or modified instruction in both the  
 

English language and their academic courses. www.pewtrust.com 
 

2. Although ELL comprise only 8% of the total school age population, they comprise 

18.78% of the total number of students disciplined.  USDOE. 

3. White students on the other hand, comprise 62% of the total school age population yet 

only account for 13.49% of the disciplinary proceedings. 

4. Black students comprise approximately 30% of the school age population state wide 

and comprise 17.66% of the disciplinary proceedings by the school districts. 

B. The ELL’s inability to proficiently understand and communicate in English results in several  
 
negative outcomes when compared with their English speaking peers: 
 
   1. ELL have only a 34% graduation rate. 
 

2. Only 4% of the ELL will graduate with a Regents diploma with distinction. 
 
   3. Over 27% will drop out before completing three years of high school. 
 
C. There are several factor which contribute to these negative outcomes. 
 
   1. ENL and Bi-lingual classes are often taught by less experienced and/or less qualified  
 

teachers. 
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2. School districts are only now beginning to provide curriculum and instruction that 

effectively evaluates, tracks and assesses the effectiveness of ENL and bi-lingual education. 

The recent overhaul of Part 154 of the Commissioner's Regulations established specific criteria 

to assess on admission, the English proficiency of the ELL. The regulations also have required 

the creation of research-based bilingual programs of instruction that provides a language arts  

component, an English as a new language component and a bilingual content area (i.e., math,  
 

science and social studies) instructional component.  
 
   3. Lack of cultural immersion programs results in lack of appreciation for or understanding of  
 
   school rules and policies. This lack of understanding coupled with limited English proficiency  
 
   results in disproportionate disciplinary incidents among ELL. 
 
  4. When a suspension occurs, there is often a delay in the delivery of or lack of sufficiently  
 
   trained tutors for home instruction, thereby adding to the ELL difficulty in learning the                    

language and curriculum. 

5. Districts fail to provide correspondence such as suspension letters in the native language of  
 
   the parent of the  ELL. 
 
6. Districts fail to provide interpreter services at school meetings and disciplinary proceedings  
 
    thereby further alienating the families from the process. 
 
7. Parents of ELL students are unfamiliar or untrusting of the special education evaluation  
 
    process which leads to students whose learning is significantly hindered due to an unidentified  
 
    disability.  
 
II. Unique Concerns of Student with Disabilities 

 
A. Students with disabilities are disproportionately subject to disciplinary actions by school  

districts. 
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   1. Students with a disability comprise approximately 32% of the school-aged population yet  
 
      contribute to almost 68% of the disciplinary proceedings. 
 
   2. The most common cause of a disciplinary incident is a failure by the school to implement  
 

and follow the student's  IEP. This then subjects the student with a disability to be expected 

to function in the classroom and during unstructured time without the assistance of IEP 

accommodations .   

   3. Manifestation hearings are not being held or are being waived. The Manifestation  
 
     determination provides the best forum to examine the incident in the context of the student's  
 

disability. When done properly, the IEP is examined and changes made to insure against 

further disciplinary incidents. 

   4. Families lack of knowledge of the disciplinary process and the importance of the  
 

manifestation determination, often result in uninformed "agreements" to resolve the 

disciplinary incident.  

 

APPEALS FOLLOWING A SUPERINTENDENT’S HEARING 
 
 
 
I. Appeals to the Board Of Education  

A. Board Appeals in General 

1. An initial appeal from a long-term suspension lies with the Board of 

Education. N.Y. Educ. Law §3214(c)(1).  An appeal of a Superintendent’s 

decision on a long-term suspension directly to the Commissioner will result in 

dismissal for failure to exhaust administrative remedies. Appeal of a Student 

with a Disability, Dec. No. 16,464 (2013). 
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2. The Board must base its decision solely on the record before it. Id.  In 

addition, the Board may only consider issues which were raised at the 

disciplinary hearing.  Appeal of T.B., Dec. No. 16,385 (2012). Issues not 

raised at the disciplinary hearing and before the Board of Education will not 

be considered in a later appeal to the Commissioner of Education. Id.; N.Y. 

Educ. Law §3214(c)(1). 

3. The student and parent do not have a statutory right to attend and present 

arguments at the executive session of the Board when their appeal is being 

discussed. Appeal of R.F. and D.F., Dec. No. 16,369 (2012). However, §3214 

does not preclude a Board from permitting parents and student to present 

arguments in support of their appeal during executive session.  

4. Section 3214 does not set forth the time period in which a student and parent 

must appeal a Superintendent’s decision to the Board. Each Board is able to 

set a time frame to appeal following a disciplinary hearing decision. However, 

such discretion is not unfettered. For example, the Commissioner found that a 

rigid 10 day appeal time frame without a provision to excuse delay in 

appropriate circumstances is improper. Appeal of M.T., Dec. No. 15,854 

(2008). 

I. Appeals to the Commissioner Of Education  

A. Appeals to the Commissioner in General 

1. Education Law §310 provides that persons considering themselves aggrieved 

by an action taken at a school district meeting or by school authorities may 

appeal to the Commissioner of Education for review of such action. An appeal 
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to the Commissioner pursuant to Education Law §310 must be commenced 

within 30 days of the decision or action complained of, unless any delay is 

excused by the Commissioner for good cause. 8 NYCRR §275.16. The 

Commissioner strictly enforces the 30 day time limit.  Appeal of D.C., Dec. 

No. 14,684 (Except in unusual circumstances, ignorance of the appeal process 

does not afford a sufficient basis to excuse a delay in commencing an appeal). 

2. Procedures for the presentation and defense of appeals to the Commissioner 

are contained in §§ 275 and 276 of the regulations of the Commissioner of 

Education. 

3. Burden of Proof.  In an appeal to the Commissioner, the petitioner has the 

burden of establishing the facts which supports the requested relief and the 

burden of demonstrating a clear legal right to the relief sought.  Appeal of 

T.C., Dec. No. 15,186 (2005). 

B. Pleadings  (8 N.Y.C.R.R. §§275, 276) 

1. An appeal is commenced by the service and filing of a notice of petition, 

verified petition and accompanying exhibits, including affidavits, if any. The 

notice of petition must follow the format set forth by the Commissioner. (See 

attached sample notice of petition).  The notice of petition and petition must 

be personally served. 8 N.Y.C.R.R. §275.(11). 

2. The verified petition must set forth a clear statement of the facts and actions 

complained of. The petition must also include a demand for relief. 8 

N.Y.C.R.R. §275.10. It has consistently been held that when a petition is not 
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properly verified, the appeal must be dismissed. Appeal of Davis, Dec. No. 

14,207 ( ) 

3. The school district (or BOCES) must serve and file a verified answer within 

20 days after service of the petition. The verified answer may be served by 

mail. 8 N.Y.C.R.R. §§275.11(a); 275.12. 

4. The petitioner may serve and file a verified reply to any affirmative defenses 

or new material asserted in the answer. The reply must be served within 10 

days after service of the answer, or within 14 days if the after the postmark 

date if served by mail. 8 N.Y.C.R.R. §275.14. 

5. Service.  The notice of petition and verified petition must be personally served 

on each named respondent.  Service on a school district must be made 

personally by delivering a copy of the notice of petition and petition to the 

district clerk, any trustee or member of the Board of Education, the 

Superintendent or to a person in the office of the Superintendent who has been 

designated by the Board to accept service.  8 N.Y.C.R.R. §275.8(a).  All 

subsequent people may be served upon the adverse party or upon such party’s 

attorney by mail. 8 N.Y.C.R.R. §275.8(b). 

6. Within 5 days after the service, the original pleading along with an affidavit of 

services shall be sent to the Office of Counsel, New York State Education 

Department, State Education Building, Albany, New York 12234.  8 

N.Y.C.R.R. §275.9(a).  A filing fee of $20 must be sent with the original 

notice of petition and verified petition. 8 N.Y.C.R.R. §275.9 (c). 
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7. Memorandum of Law.  The petitioner shall serve a memorandum of law, if 

any, within 20 days after service of the answer or 10 days after the service of 

the reply, whichever is later.  8 N.Y.C.R.R. §276.4(a). The respondent must 

serve a copy of any memorandum of law within 30 days after service of the 

appeal or 20 days after service of the reply, whichever is later. Id.   

C. Request for a Stay (8 N.Y.C.R.R. §276.1) 

1. A stay of the district’s action must be specifically requested in the verified 

petition. If the petition requests a stay, the notice of petition must include the 

following paragraph: “Please take further notice the within petition contains 

an application for a stay order. Affidavits in opposition to the application for a 

stay must be served on all other parties and filed with the Office of Counsel 

within three (3) business days after service of the petition.”  

2. The petition must set forth the facts and law upon which the stay should be 

granted. 

3. The affidavits in opposition to the stay must be served within 3 business days 

after service of the petition and the original affidavit must be sent to the Office 

of Counsel by personal delivery, express mail delivery or equivalent means 

reasonably calculated to assure receipt within 24 hours of service. 

D. Mootness. The Commissioner of Education only decides matters in actual 

controversy and will not render a decision on a state of facts which no longer exist or 

in which subsequent events have laid to rest. Appeal of L.H., Dec. No. 15,005 (2003); 

Appeal of D.T. and M.M., Dec. No. 14,916 (2003).  
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a. For example, if a suspension has already been served or the student has 

graduated, the Commissioner will find that a challenge to a guilty 

determination or to the length of suspension is moot. 

b. However, if the appeal also requests that the student's records be expunged, a 

current controversy remains and the appeal will not be dismissed as moot. 

Appeal of T.C., Dec. No. 15,186 (2005).  

E. The Commissioner lacks authority under Section 310 to award attorney’s fees to the 

prevailing party (Appeal of Raymond Stewart, Dec. No. 13,279 (1994)) or to award 

money damages (Appeal of a Student Suspected of Having a Disability, Dec. No. 

15,895 (2009)) or to censure or reprimand a board of education or district staff. 

(Appeal of T.C., 15,186 (2005)). 
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Wendy Gildin 

Wendy Gildin is an education attorney with the Long Island Advocacy Center (LIAC), a not-for-profit 
organization dedicated to protecting the legal rights of students and individuals with disabilities.  She 
currently serves as an advisor to the Suffolk County Felony Youth Part on education law matters and 
assisting youth with school reentry following incarceration.  She also represents students at school 
meetings, suspension hearings, and State Education Department hearings and appeals.  

Prior to her position at LIAC, Wendy had her own practice representing children in special education 
matters across New York City and Long Island. She has served on the NYS Appellate Division, Second 
Department Attorney for the Child (AFC) panel representing children in the Suffolk County Courts as 
well as a Staff Attorney for the Nassau County Legal Aid Society’s Criminal Court Bureau.  She is a 
graduate of Touro College, Jacob D. Fuchsberg Law Center.     

Ms. Gildin has served as a guest lecturer in law schools and conferences and appeared as a commentator 
on special education matters on the Fox 5/WNYW Television Network. 

Diane E. Inbody 

DIANE E. INBODY is an Education Attorney with the Long Island Advocacy Center (LIAC), a not-for 
profit organization dedicated to protecting the legal rights of students with disabilities.  
After graduating from Hofstra Law School where she was an editor of the Labor Law Review, Diane 
worked as a staff attorney for Mental Hygiene Legal Services providing representation at discharge and 
drug administration hearings for residents at Kings Park Psychiatric Center. She worked as an associate 
for Ahmuty, Demers and McManus concentrating in insurance defense and was named one of the firm’s 
first female partners. Diane later joined the firm of Feeney, Gayoso and Fitzpatrick LLP as trial counsel. 

Currently Diane represents students at school meetings, administrative hearings and suspension and 
impartial hearings. She serves as the “in court” educational advocate for students charged with juvenile 
delinquency offenses in Suffolk County Family Court. Diane also handles appellate proceedings on both 
the local and state level in the areas of student discipline and residency.  

She has lectured on special education law, student discipline, the CSE process and accessing transitional 
services at Nassau and Suffolk Bar Association Seminars, school district in-services and mental health 
association trainings.  

Diane is admitted to practice law in New York, the federal courts for Eastern and Southern District as 
well as U.S. Court of Claims.  She was recently selected to serve on the Cornell Cooperative Family 
Health and Wellness Advisory Board. 
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Ashley Patronski 

Ashley Patronski, J.D., is a Staff Attorney at Legal Assistance of Western New York who works on the 
organization’s Education Advocacy Project and also does work in the areas of prisoner re-entry advocacy 
and public benefits. Ms. Patronski has worked in various capacities in the civil legal services sector for 4 
years. 

Susan Young 

Susan Young is a staff attorney at Legal Services of Central New York in Syracuse, New York.  Ms. 
Young has primarily practiced in the field of education law over 20 years, and has represented both 
children and adults in administrative proceedings and state and federal court. 
Currently, her practice focuses on access to education, discipline, school residency, and the rights of 
English Language Learners in school. Ms. Young has conducted numerous trainings on the right to 
education and the rights of persons with disabilities, and has co-authored a chapter on special 
education hearings in the New York State Bar Association's book Disability Law and Practice. Most 
recently, she was co-counsel on a federal court case challenging a school district's practice of 
funneling newly-arrived refugee students over the age of 16 into segregated and inferior education 
programs.  Ms. Young received her B.A. in Political Science from the State University of New York 
at Albany, and her J.D. from the Washington College of Law, American University. 
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Appendix

Client Meeting Form



Client Meeting Forfn

This form is intended to assist you in ínterviewing the student and parent but is not
meant to be an exhaustive list of questions, Remember that this meeting has two
important purposes: to help you prepare the best deþnse possible for the hearing ønd
to help the student ønd parentfeel comfortable with you and understand whut wíll
happen qt the hearíng. Be sure to conclude the intervíew by asking the student and
parent íf they have any questíons and explaining to them what steps you plan to take,

Initial lnformation
1, Describe our role and that we are on client's side and are going to defend

client,
2, Explain confi dentiality.
3. Have student and parent complete Consent Form and Release of Information

Form.
4. Explain process, We're going to start by asking some basic questions and talk

amerge little about school, Then we'll ask parent to step outside while we
talk to student about the incident and then we'll invite the parent back in and
continue talking. We also want to make sure to answer your questions and
see what we can do to help you, We may take some notes to help us prepare
for the hearing,

Basi$ Information

Name:
Nickname/preferred namer

Please get any inþrmation missing from the Call Intake Form.

School Inforn¡atioU

Grade Level:



Favorite Subiect(s)r .. 

-

Why?: -' . -

School and after*school actlvities, hobbies, sports:

Favorite teachers/counselors/coaches at school:

Career Plans:
What do you want to do after high school?/ What do you want to be when you

grow up?

What is something thatyou've done that you're proud ofll

Alternative School Site:

How may hours a daY?:



Are you getting regular classroom work and
homework?:-
Does parent have suspension packet yet? If so, leave packet with us.

ls the student receiving special education services (does the student have an
lndividualized EducatÍon Program aka IEP)?

Has the parent requested that the child be evaluated?

Would the parent like for the student to begin receiving special education
services?

Do you have any initial questions fon us?

ASK THE PARENT TO TEAVE THE ROOM SO WE CAN SPEAK WITH THE
STUDENT ALONE IN ORDER TO PRESERVE CONFIDENTIATITY
REMIND STUDENT ABOUT CONFIDENTIATITY.

ASK THE STUDBNT TO DESCRIBE INFORMATION REGARDING THE AIIECED
INCIDENT, AND WHAT FOLTOWED¡

Inf'ormatiqn Rçgardi ng the,AUeged tnçident
Ask the student to descrlbe what happened;



Ii" ,ur" that you get the fotlowing information durlng the interview¡

Where:

When¡

Who was around when the incldent occurred?

Names:

Who was lnvolved in the incident?

Names:

How many people observed the incident?

Was anyone emPloYed bY the school
Agent/or other person in authority?

involved such as a teacher/School Safety

YES NO

NO

Did you know or know of the complaining witness before thÍs incident?

vEs



Was this your first encounter with the complaining witness?

YES

Ifno, describe the nature ofprior encounters.
NO

You møy want to repeat the client's desøiption of the alleged íncident to make sure
you have the details corcecà You may want to ask the student to draw a picture or act
outwhat happened to clarify

Schonl Actic¡ns Following the .tll eged Inciclent

What did the school do next?

DÍd any school official ask you to make an oral/spoken statement about what
happened?

YES NO

Did any school official ask you to make a written statement about what
happened?

YES NO

If yes, who asked you to make the statement? Did they tell you thatyouhad
make a statement?

Who was in the room when you made the statement?

What did you say?



Do you know if the school asked anyone else for a statement?

If yes, whom did the school ask and under what circumstances?

YES NO

Dtd the school officials take anything from you? YES

If yes, what? DescriPtion.

NO

DÍd you sustain anY iniuries?

If yes, what were the lnfuries?

YE5 NO

NO

NO

If yos, did you tell a schoot offTcial that you were hurt?

YES

What if anything, did the school official say or do in response to this

information?

Did you have to seek medical treatment? YES

Did anyone else involved in the incident sustain infuries?

YBS NO



Name(s) and lnjuries:

Did anyone else involved in the lncldent seek medical treatment?

YES NO

Name(s):

Was any part of the incident caught on a suryeillance camera?

YES NO

Anything else we should know to best defend you?

REVIEW SUSPENSION PACI{BT;4 sk student about any lnconsístencles between
student's story and the witness statements, Tell studentwhat the charge is.

TNVITE THE PARENT BACK INAO ÏHE ROOM:

Parent.Quqstions

How did you find out that the student was suspended?

Who (if anyone) called to explain that the student was suspended?
Name(s)/Position:



was there a meeting following notification of the student's suspensio
YES NO

If yes, who was at the meeting and what was said?

Did the school ever explain the incident to you/tell you what they believe

happened?

what, if anything, dtd the school say regarding the incident?

NOYES

Cqurt lnvolver4ent/Prio-r Su$pensions

Did this suspenslon result in a criminal case?

Ifso, do you already have an attorney?

NO

If yes:

Do you know if these other indlvlduals have had suspension hearings yet?
YES NO

NO

NO

YES

YES

Were any other students involved in this alleged incident suspended?

YES



Did you testify at another student's hearing? YES

Do you know the outcome of the other hearings?

Do you know if the other students suspended have representation? lf
so, we may want to contact the other student's advocate with the permission
of our client's parent and the other advocate's client,

YES

Were any other students involved arrested? YES

Have you been involved in prior incidenæ at this school?

YES

Have you ever been suspended before? yEs

If yes, when?

NO

NO

NO

NO

NO

Were you prevÍously suspended for an ir¡cidenl involving the same
complaining witness?

YES

Have you ever received specÍal education services? YES

HXPLATN ïHLpRp.C4jp-URES OF THD ITAARING

Discuss:
L Review School's Charge: ry¡,s rs what school would have to prove during a

hearing.

2, Hearing Office: Make sure parentknows how to find hearíng offìce and has
your cell #. Explain that student and parentwill arríve, sign in, and then sít in
waitlng room. Emphasize they should atíve eørly so that you have more time
to prepare wíth them and because the hearing may be called earlier if all
parties arrive early. Explain that they may have to stay all day and should

NO

NO



bring food and somethíng to do.

3. No Contest Option; Explain thatwe can have a hearing or can plead no

contes'_, Descrlbe the caie--.specific pros and cons (e,g,, Did student write a

statement stating he did exactly what the charge søys? If so, student may want

to plead no contest.) You can feet free to postpone the final decision if the

pørent and studentwant more time to consider this'

4. Pre-..Hearing Conference: Explain that the purpose of the pre''hearing

conferencels n describe the dífferent options thatwe have already described

(e.g, no contest),

ls parent willing to watve the pre-hearing conference? YBS NO

5. Hearing: Explain what happens duríng the hearing, We usually waive our

opening statement or make- a brief statement because we don't want the school

to know our argument, First, the school presents wìtnesses who wíll testily and

the school offuit evidence (e,g., witness statements} We can question the

school's witnesses, Then we can present witnesses and the sChool questíons

them.

6, Evidence for Hearin g: Is there anyonewe should try to have tesnify at the

hearíng? A student witness can only testífy with consent from his/her parent'

ls there any additional evtdence that parent cqn collect beþre the hearing?

What evidence? If a wrítten statement from qn qddítional wítness, parent

should observe person handwrite the statement qnd sign and date the

stotement. Parent should fax the statement to us if possible and bring oríginal

to hearing. If parent can'tfax, parent should bring original and 4 copies to

hearing íf possible.

7. W¡ll Student Testify? No need to make a final decísion during the interview,

but make sure the student knows you're going to need to practice with hím/her

over the phone and beþre the hearing if student is golng to testify' Pros:

a, Student can tell his/her version of what happened. (Consideration:

Are there other ways of telling this story? Did student make a

statement that is different from what he is now saying happened?)

Cons:

a. School can cross-examine student,
b. It is difficult to tesilry. Everyone gets nervous in front of the hearing

officer.
c. lf student has a criminal case, testimony can be used against hinr/her

there,
d. May not be necessary since school has burden of proving the charges

and there rnay be other ways for us to challenge the charges.



8. Will Parent Testify? We may want the parent to testify about procedures the

school failed to use in informing parent about suspension, 0r we may wsnt
parent to test$ to introduce additional evidence that parent collects (e.9., If
parent gets a written statement, from another student witness, parent will need

to testify as to how the parent got the statement in order to lntroduce the
statement into evid ence,),

9. Disposition z Expløin what happens during disposition phase, During this
phase, wewant to askfor a shorter suspension if the hearing officer upholds the
suspension, We want to give the hearing fficer a full picture of student, and
show that student ís more than whathappened during this one day, We will
not get a decision on the suspension during the hearing, so we have to do the
dlsposition phase without knowing whether or not the hearíng officer wíll
uphold the suspension. During this phase, we can also request services such as
counseling or a school transþr lf the parentwants, though school transþrs are
rarely granted.

10, Letters for Disposition: Are there any members of the community who know
the student and would be willing to write a recommendation for the student:
Remind the parent and student that this recommendqtíon letter should not
have ANY,information regarding the incident. Ask about the teachers/coaches
whom the student mentioned at the beginning of the interview,

YES NO

Name(s)/Positions:

It is ideølfor the parent to take responsíbillty for requesting and collecting qny

letters. The parent can fax the letters to us and bring the orlginals or bring 4
copies and the origlnals to the hearing,

ll. School Records: If parent did not bring suspensíon packet (with school
records), ask about the student's grades and attendance,

12, Affect: Emphastze that student and parent should look thelr best, should sit up
during hearing, should be respectful of hearíng officer, if there's something they
want to tell us to write it down or whisper to us,

l3.Answer questions.



14. Review next steps and to-'dolist including any evidence/letters the

parents will collect-

Copy suspension packet ifyou do not already have itl
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a student should be suspended from instruction for more than five consecutive

school daYs.

(r) Suspension means suspension pursuant to Education Law section 321a(3)(a)

through (d).

(s) Woapon means a weapon, device, instrument, material or substance, animate or

inanimate, that is used for, or is readily capable of, causing death or serious

bodily injury, except that such term does not include a pocket l<nife with a blade

of less than two and one-half inches in length'

201.3 CSE rosponsibllltles for functional behavloral assessments and

behavloral intervention Plans,

lf the manifestation team pursuant to section 201.4 of this Part, makes lhe

determínation that the conduct subJect to the disciplinary action was a rnanifestation of

the sludent's disability, the ÇSE must either;

(a) ÇonduÇt a functional behavioral assessment, unless the school district had

conducted a lunctional behavioral assesement before the behavior that resulted

in the change of placement occurred, and implement á behavioral intervention
plan for the student; or

(b) if a behavioral intervontion plan has already þeen developed, review the

behavioral intervenlion plan and modify it as necessary to address lhe behavior.

201.4 Manifestation determlnatlons.

(a) Ganeral requírement for manifostalion review, A review of lhe retationship

þetween the student's disability and the behavior subject to disciplinary action to
determfne if the conduct is a manifestalion of the disability must þe made

imrnediately, if possible, but in no case later than 10 school days afler:

(1) a decision is made by a superintendenl of schools to chango the placement

of a student to an interim alternalive educational setting pursuant to section
2A1.7(e) of this Part; or

a declsion is made by an impartial hearing officer to place a student in an

Ínterirn alternatlve educational settlng pursuant to sectlon 201,8 of this Part;

or

a decision is made by a board of education, dlshict superintendont of
schools, building principal or superintendent pursuant to section 201.7(a) or
(b) of this Part to impose a suspensÍon that conslitutes a disclplinary
change in placement,

(z',)

(3)

201.2



(þ)

(c)

(d)

(e)

201.6

(a)

tndividuats lo carry out reviow, A review described in suþdivision (a) of this

section shall þe cônducted by a manlfestation team in a meeting, which shall

include a ropresentative of the school dislrict knowledgeaþle aþout the student

and the interprelation of information about chíld behavior, the parent and relevant
memþers of the CSE as determined by the parent and the school district, The
parent must receive written nolification prior to any manifestation team rneeting

io ensure that the parent has an opportunity to attend, The notification shall

inform the parent of the purpose of the meeting, the names of lhe individuals
expected to attend and inform the parent of his or her right to have relevant
memþers of the CSE participate al the parent's requesl,

Conduct of revíew. The manifestation team shall review all relçvant information
in the student's file including the sludenl's lEP, any teacher obsorvatlons, and
any relevant information provided by the parents to determine if:

(1) the conduct in question was caused by or had a direct and substantial
relationship to the student's disability; or

(2) lhe conduct in question was the direct result of the school district's failuro to

implement the lEP,

Dotarminatlon. (1) The conduct must þe determined to be a manifestation of the
student's disability if the manifestation team determines that a condition in either
paragraph (cX1) or (2) of this section was met,

(2) lf the manifestation team determines that the conduct was a manifestation
of lhe student's disability, the CSE shall:

(i) conduct a functional behavioral assessment and lmplement a

behavioral Íntervention plan for such student in accordance with
section 201.3 of this Part; and

(ii) exoept as provided in section 201,7(e) of this Part, return the student
to the placement from which the student was removed, unless the
parent and the schoof district agree to a change of placement as part
of the modifìcatlon of the behavioral íntervention plan.

Doflcioncles ln lEP. ff the manifestation team determines the conduct in question
was the direct resull of the school district's failure to implement the lEP, the
schooldistrlct rnust take immediate steps to remedy thoso deflciencies,

Students presumed to havo a disablllty for discipline purposes,

General provision. The parent of a student who has violated any rule or code of
conduct of the school distríct and was not identified as a student with a dlsaÞility
at the time ol'such behavior may assert any of the protections set forth in this

201,4
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LEVËLS OF INTIÍRVËNTIONS ANÞ RESPONI$Eö

Example of Classroom lnterventlons and Responses
Theso InlervontlonJ álnì to loach correct and allernatlve behavlor !o slildenli (an learn and demon¡lrate sale and respectlul

bah¡vlo¡. Te¿chers are oncouraged to try a varlety of teachlng and cl¿s¡room mansgenìent 5lr¿tegles. leachÊIs should use

lna

o Establlsh relatlonships rvlth students
. contact pûrent vlð lelephono, Ê.nìall or lext nì85sõ8e

r Verbal correclion
o ßemlnders and ledlrectlon le,g, role play)

. Wrllten refl€cllôn or apology
r se¿l chaOge

I Parenl or guardian confe¡ence

. Parent or guordl¿n accompðnY Student to ¡chool
. oally proBress shoèt on behavlor

r ln'cl¡is tlme oul
.Iståbllsh buddy leacher system

. Lôsr of classtoom prlvilege¡

o Tgacher or 5tudent conferenca
o DÊtênllon

Examples of Student Support Team lnterventlon¡ and Responses
The:e lnterventlont often lnyolvo supporl st¡ff, both sthool based anrl y¿lthln lhe broader communlty, and ôlm lo enEðBe the
Studerìl's Supporl system to cnsure successful learnlng and con:lstency of lnterventlons, anrJ changc the condlllons that
contrlbute to the Stall shottld use theie responses ln a gßdu ated fashlon,

r Paronl or guardlan not¡flcallon
. Coimmunlty conferen(ln8
r Menlorlng prograrn

I Peet mentoflo8
oßeferr¿l lo school-based health or menl0l hoalth cllnfc
r Referôl to comnrunlty organl¿atlon

. Referral 1o afler-school program

. Servlce lo school
I confllct fesolutlon
. Restofât¡ve Jurtlce
. Communlty modlatfon
I short-torm behavloral progres: report

Examples of Adm¡nlstratlve lnterventlons and Responses
Theie lntervenllon¡ Çðn lnvolve tho sch0ol sdmlnl5t.atlon and alm lo coíecl behavlot by strerslng the serfousnesr of the

3tudsnt ln rchool. Staff should use
-lhese relpons_er ln a graduated fashlon.

. Change ln rchedule or class

. Parenl or guardlan nol¡flcatlon

. ReetoraUve JuJtlce slrategler, l0cludlng school

ånd conìmunlty servlce
r loss of p¡lvllege
. llcstltutlon
I Detontlon
. Confllct resolullon
ô Peer medlatlon

. Rcprlmðnd by approprlate admlnlttrator
| ßefeÍel to Student Supporl Teâm (SSII for conslderôtlon

of necersary lnterventlon
. ßevl rlon lo IEP {for students t,r¡th dlsabllltlcsl
I Cofi munily conlerenc¡nt
t Al5l8nmenì ol rvork prolecls
. Meûtorlng
I FBAIBIP

Examples of Suspenslon and Referral Responses
Ihe:e lnte¡venllons may lnvolve the short'term remoyal of a student from thê school env¡fonmênt because ol tho seveflly of
the behavlor, Tho duration ol the short.tern¡ suspenslon, lf lrrusd, 15 to be llmlted as much as practlcable slhlle adequately

the should 9l3l!$9r9{9lls:.¡-rite!!9!e-d r¿:!!9*

I Parcnt or gu¡rdlan notlflcðllon
. ln'!chool suspenslon
. Short-te.m suspenslon (one to llve d¡ys)
. Relerral to 5ST

t Rcferfâl lo rubstonce abu$e counsellng
. Referðl to the Credlt necovery Ptogram
. ßsrlor¿tlvo Jusllçe $lralegles, lncludlng school and

communlty ssrylce

Example of Extended Suspenslon and Referral Responses
Tht¡g lntsrvontlon¡ lnvolve tho temov¡l of ¡ ¡tud¡nt from lho ¡chool snvlro¡r.rronl boc¡u¡¡ ol thr savorlty ol the boh¡vlor,
They may lnvolvo the placement of the sludent ln a safe envlronrnent that p¡ovldes addltlonal structure to address behavfor,
These lntorventìon¡ foçus on monftorln6 lhe salety of the school conìmunlty and endlng ¡elf'destruclive and dangerous

ln¡ farhlon

rParent or gu¿rdlan nollllcatlon
rExlended suspellilon
rf uncllondl Behavloral Assessment
. Com m u nlty confe re ncl n8
rßeferral to communlly organlrâllon i
ogrpulslon (serlous behavloral lnfractlons)
.Referral to ltP tßanr (students vrith dlsabllltles) lor
Münlfortatlon delermlnatlon

t Referrðl to lgP team (rtudents wllh dlrablllties)
. Revl5lon lo IEP (stud€nt rvllh dls¡billtles) as needed

r oev€lop tuncllonal Behðvloral Assesrm0nt and Behâvlot

lntervenllon Plan
t ß€ferrâl lû communlly orgânl¿aìlons, lncludlng community

conforenclng and communlty medlallon

I Alternallvo educatlon placoment by the Central

Procß!5lnB Otflce
. Behavioral lnterYenllon Plan

rcommunlty medlatlon
rneferr¡l ìo substance tbuse counJcllng
öPermðnent expulsion
.Rertoratlve rustlce strategles, lncludlng school and

(ommunlly servlce



INI\PPROPRIATE AND DISRUPTIVË BEHAV¡O¡T$ ANfi tËVËL$ OF NË$PONSE

level 4; Rcquest lor Long Tcrm

Suspenslon - ntay be apProprÌale

r'¿hcn sludent's behavlor serloutly
aflecl¡ the safery of olhers ln thê

school

Level 2l Approprlate Àdmlnktratlon

- may be appropriôte rvhen supportr
have boen put ln place In the cla¡sroom
to addresc behavlo¡ but the behavlor

h¡r contlnued to ne8àtively affect the
lea¡nlng of the students ðnd others

Lovel 3: Short Term suspenrlon -
may be approprlate v¿hon

lntervenllons and Juppotts hôve

been put ln pl¡ce but the behavlor
lr e¡calatlng Irepeated ollenses)

Lovel ll Clo:sroom Support and

sludent supporl Teanr - ntay be

approprlate \,/hen studenl has no
prlor lncldents and ln¡eNontlont
have nol beon pul ln pla(o

o

O

a

o

a

O

r Maklng lnapproprlate Sestures, symbols or comments, or
uslng profane or offensive language

r Uslng vêrbal lnsults or put-dor,/ns, or lyln8 to, mlsleadlng or
glvlng false lnfo¡matlon to school staff

. Uslng verbal lnsults or put-downs, or lylng to, mltlêadlng or
glvlng falsc Informatlon to school staff that leads to emotlonal
or physlcal harm to another person

RefeÍ to dress codo standards llsted on page 30

Dress,Code Vlolatlqn

r Under the lnfluence

r Uslng or pos¡esslnB

i liì:f nvqlv$d
school!hû

I. Dlslrlbutlng or rslllng

O

o

o

a aa t

a o

a o a a

a

I

O

t

. I j'1'

I

. Pre-k to B,rade 4

. Grades 5 to 12

r Pre-k to grade 4

o

o

o

a a

r Grades 5 to 12 I o a



INAPPROPRIATE AND DI.SRUPTIVE BEI{AVIORS ANþ 
'*IîVEI"S 

OF RË$PON$E

a I

o

a

o

a I a

. ltems wlth llttle monetoryvalue (under $50)

. ltems wlth sfgnificant monetary valuo

O

O

a

a

o

o

o

I I

level 1: classtoonì Support and

Sfudent Support Tearn - may be

approprlate \r/hßn student has no
prior lncldent: and lnterventlons
have not boen put ln place

Level 2l ApproprlôteAdmlnlstrarlon

- may be approprlâls vrhen rupports
have been put ln place ln the cla¡sroom
to addrosç behavlol but the behavlo¡
has continued to noSatlvely aflect the

learnlng of the sludents ând otherl

level 3: Short Torm Suspenslon -
may be approprlðte vhen
lnleryenllons and rupporlf have
lìeen pul ¡n placo bul the behavlor
Ir escalatlñg (rep6alÊd oflense!)

Level 4l R¿quest for tong lerm
Suspen:lon - may be approprlate
v/hen ttudent's behovior serlously

allecls the 3äfsty of otheru ln the
school

o ao

o O

. Psrslstenl or excêsslve tardlness to cla$s or school

. Refer to page 31 of thesc Strndc¡ds for delails

. Greater than $500 (lt ls recommended that pollce not be
conlacted for students ln pre-k or klndergarten.)

r School staff ls requlred to refer sludenl$ to approprlate
substânce abuso çoun sellng.

. Eelng on :chool property tvlthout permlrslon, lncludtng ì'/hlle
suspended or expelled; lncludes breakìng and enlerlng

. Pre-k to grade 4

¡ Grades 5 to 12

. I,ess than S500

or:UsoPossos¡jon

lness

o



Appendix

The Truth About ACEs
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Appendix

Sample Notice of Petition to
Commissioner



STATE OF NEW YORK
STATE EDUCATION DEPARTMENT

IntheMatterof W)'
on behalf of (ÇIIII,DIS-NAM.II) from
action of the Board of Education
ofthe School

NOTICE OF'PETITION

regarding student disciPline.

NOTICE:

You are hereby required to appear in this appeal anil to answer the allegations contained in the

petition. Your answer must conform with the provisions of the regulations of the Commissioner

of Education relating to appeals befbre the Commissioner of Education, copies of which are

availablc at -v1¡,g¡1.qg¡-¡ut:;.çl.n)'-ssd.gqy or from the Office of Counsel, New York State Education

Department, State Education Building, Albany, New York 12234.

If an answer is not served and filed in accordance with the provisions of such rules, the

statements contained in the petition will be deemed to be true statements, and a dccision will be

rendered thereon by the Commissioner.

Please take notice that such rules require that an answer to the petition must be served upon the

petitioner, or if he be represented by counsel, upon his counsel, within 20 days after the service

of the appeal, and that a copy of such answçr must, within five days after such service be filed

with the Offioe of Counsel, New York State Education Department, State Education Building,

Albany, New York 12234,

Date Signature

Name

Address

To: School District
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