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What We Will Cover 

• Overview 
• What is Crowdfunding? 
• Primary Participants (Issuers, Investors and 


Intermediaries)
 
• Disclosure Requirements 
• Offering Regulations 
• Intermediary Regulations 
• Bank Secrecy Act Requirements and Fraud Prevention
 

• Liability 
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Overview 

• On October 23, 2013 the SEC proposed new 
Crowdfunding Rules required by Title III of the JOBS Act 

• We will discuss the key points of the rules as they affect 
investors, issuers and intermediaries 

• There will be an opportunity to submit questions 

throughout the presentation that will be addressed 

during Q&A at the conclusion of the webinar
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What is Crowdfunding? 

• Title III Crowdfunding exemption from registration of an 
offering under the securities laws 

• Investment provided in exchange for securities of the 

issuer (debt or equity)
 

• Offering of securities to general public regardless of 

accredited status
 

• Use of on-line intermediary 

• Use of crowd generated feedback and dialogue to make 
investment decisions 

• Regulation CF 
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Crowdfunding Participants 

Investor Investor 

Commitments Commitments 

$$$ $$$ 
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Issuers 

• Issuers cannot raise more that $1,000,000 in any rolling 
12-month period 

• Limit includes offerings of affiliates 

• Other exempted offerings (Reg D or other private 

placements) not added to limit
 

• Not integrated into other exempt offerings (but consider 
public solicitation rules) 
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Issuers 

• Must be US companies 

• Cannot be subject to the SEC reporting requirements
 

• Cannot be investment companies or hedge funds 

• Must be in compliance with Regulation CF if they 

conducted a crowdfunding offering in the past
 

• Cannot have any “Bad Actors” involved 

• Must have a business plan 

• Business plan cannot be to engage in a merger with an 
unidentified target 
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Investors 

• The amount an investor can invest is limited based on 

annual income or net worth
 

• If both annual income and net worth is less than 
$100,000 - greater of $2,000 or 5% of annual income or 
net worth in a 12 month period 

• If either annual income or net worth is $100,000 or more 
- up to 10% of the of the annual income or net worth up 
to $100,000 in a 12 month period 

• Income and net worth calculated the same as for Reg D
 

• Issuer allowed to rely on intermediary’s determination of 

income/net worth which is based on investor attestation
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Intermediary 

• Issuer may only use one intermediary 
• On-line only 
• Investor must agree to accept only electronic delivery of 

all offering information 
• Open issue as to whether Intermediaries will be able to 

restrict access to certain investors or groups of investors 
• Intermediaries prohibited from effecting secondary 


market transactions in securities
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Disclosure Requirements (Form C) 

• Name, legal status, form of organization, jurisdiction and 
date of organization, address and website of issuer 

• Names of directors and officers and all positions held 

within the company and for the past three years
 

• Principal occupation and business experience including 
whether employed by another employer and such
employer’s name and principal place of business 

• Names of any persons holding 20% or more of voting 

equity securities of the issuer and amount held as of a 

reasonably practicable date
 

• Description of the business and anticipated business 

plan
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Disclosure Requirements – Description of 
Financial Condition 

• Financial statements (balance sheet, income statement and 

cash flow statement) in accordance with GAAP for shorter of 

last two fiscal years or since time of inception (120 day grace 

period at beginning of new fiscal year)
 

• If raising $100,000 or less – tax returns for most recently 

completed fiscal year (if any) and financial statements 

certified by PEO
 

• If raising more than $100,000 up to $500,000 – financial 

statements SSARS reviewed by independent public 

accountant and auditor report
 

• If more than $500,000 –audited financial statements and 

auditor opinion from an independent AICPA or PCAOB 

registered accounting firm
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Disclosure Requirements – Description of 
Financial Condition 

• Narrative discussion of financial condition including 

historical results of operations, liquidity and capital 

resources, how proceeds of offering will affect liquidity, 

other available sources of financing and if no operating 

history, a discussion of financial milestones and 

operational and liquidity challenges
 

• This disclosure should be similar to MD&A but not as 

detailed or lengthy
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Disclosure Requirements - Proceeds 

• Description of purpose and use of proceeds 

• Target offering amount and number of securities offered 
and deadline to reach such amount 

• Updates regarding progress (notice w/i five days of 

receiving 50% and 100%) and if amounts in excess of 

target amount will be accepted and any upper bound -
disclose procedure for oversubscribed offerings
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Disclosure Requirements - Mechanics 

Boilerplate regarding mechanics of the offering: 
• Investors may cancel up to 48 hours prior to the deadline 
• Funding portal will notify investors when target has been 


reached
 
• Issuer may close offering early if target is reached upon 5 


days’ notice
 
• If investor does not withdraw 48 hours prior to closing date it 

will receive securities and issuer will receive funds on the 
closing date 

• If investor does not reconfirm investment after notice of a 

material change is provided then such investment will be 

cancelled and all funds will be returned to such investor
 

• If the investments do not equal or exceed the target amount 
the offering will be terminated and funds will be returned 
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Disclosure Requirements – Securities 

• Price of the securities and method for determining price 
• Description of ownership structure 
• Each class of securities of the issuer and 


relationship/differences to each other
 
• Voting rights and any limitations on such voting rights 
• How the terms of the securities being offered can be 


amended
 
• How rights of security holders can be diluted, limited or 


qualified by rights of other classes of securities
 
• Description how rights of majority shareholders could affect 

investors in the securities offered 
• Risks relating to minority ownership and associated with 


corporate actions and transactions with related parties
 
• Description of transfer restrictions 
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Disclosure Requirements 

• CRD (registration number) of the portal being used 
• Amount of compensation paid to portal 
• Certain legends (risks of crowdfunding, ongoing report 


location and termination of ongoing reports)
 
• Current number of employees 
• Material factors that make the investment risky or 


speculative
 
• Material terms of indebtedness of issuer including 


amount, interest rate, maturity date
 
• Any exempt offerings conducted with the past three 


years
 
• Disclosure of any related party transactions in excess of 

5% of the amount being raised since beginning of last 
full fiscal year 
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Disclosure Requirements – Updates and 
Continuing Requirements 

• Issuer must amend Form C for any material change in 
offer terms or prior disclosure during offer period 

• Ongoing reporting requirements: 
• Issuer must file annual report on website and through 

edgar w/i 120 days of end of fiscal year 
• Form C-AR will require information similar to the info 

in the offering statement including financial condition 
and same level of financial statements 
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Disclosure Requirements – Updates and 
Continuing Requirements 

• Can cease providing updates if : 

• Issuer becomes a public reporting company 
• Issuer or another party purchases all of the securities 

issued pursuant to Regulation CF 
• Issuer liquidates or dissolves 
• must provide notice via Edgar and Form C-TR w/i five 

days of terminating event 
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The Offering - Public Statements 

• No public solicitation – can only provide notice of 
offering and direct investors to the intermediary website 

• Notice can state: 
• Issuer is conducting offering and info on the 


intermediary including a link
 

• Terms of the offering (amount of offering, price, nature 
of securities and closing date) 

• Factual information about the legal identity and 
business location of issuer and brief description of 
business 

• Issuer can participate in dialogue with Investors through 
the intermediary during offering period 
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The Offering - Promoters 

• Cannot compensate any promoter who uses channels 
outside the portal unless limited to the notice previously 
described 

• All compensation (past and prospective) to promoters 

must be clearly disclosed on portal
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The Offering 

• Oversubscriptions – no limit on oversubscriptions to 

Issuer’s target amount subject to the $1M ceiling
 

• No fixed price requirement – securities may be subject 

to dynamic pricing as long as adequately described
 

• No limitations on type of securities to be offered or set 
methodology on valuing securities 
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Issuer Safe Harbor 

• Safe Harbor for insignificant deviations from a term, 

condition or requirement of Regulation CF
 

• Issuer must show that: 
►Failure to comply was insignificant with respect to the offering 

as a whole 
►Issuer made good faith and reasonable attempt to comply 
►Issuer did not know of the failure to comply where the failure 

was the result of the intermediary 

23 | ©2013 Seyfarth Shaw LLP 



 

The Securities – Transferability and 
Holders under 12(g) 

• The securities issued pursuant to Reg CF may not be 
transferred for one (1) year except: 
• to the issuer, 
• to an accredited investor, 
• as part of a registered offering, or 
• to a family member 

• Securities issued pursuant to Reg CF would be 
permanently exempted from record holder count under 
Section 12(g) of the Exchange Act 
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Intermediary - Definition 

• A Crowdfunding Intermediary must be a registered 
broker under Section 3(a)(4) of the Exchange Act or a 
registered funding portal under new Section 3(a)(80) of 
the Exchange Act 

• Section 3(a)(80) defines a funding portal as a person 
acting as a Crowdfunding Intermediary that does not: 
►offer investment advice or recommendations 
►solicit purchases, sales or offers of securities on its platform 
►compensate employees, agents or others based on the sale of 

securities displayed or referenced on its platform 
►hold, manage possess or otherwise handle investor funds 
►engage in such other activities that the SEC may prohibit 
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Intermediary - Definition 

• SEC clarifies definition of funding portal to make clear 
that funding portals are brokers under the federal 
securities laws 

• SEC did not propose any additional prohibitions on 
funding portal activities 

• “associated persons” are subject to the rules (e.g., 
partners, officers, directors, managers and persons 
directly or indirectly controlling or controlled by the 
intermediary) 
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Intermediary – SEC Registration 

• Broker intermediaries will be subject to existing SEC 
registration requirements under Form BD 

• Funding portals must register with the SEC using new 
proposed Form Funding Portal (“Form BD Light”) 

• Intermediaries must be registered with a national 
securities association registered under Section 15A of 
the Exchange Act (FINRA is the only one) 

• Intermediary must have and maintain a fidelity bond with 
a minimum of $100,000 in coverage 

• Funding portals will not be members of SIPC 
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Contents of Form BD Light 

►legal name and place of business 
►Form of organization 
►Identity of direct owners, executives and control persons (both 

direct and indirect) 
►Disclosure information (litigation and disciplinary history for 

entity, owners, executives, control persons and associated 
persons) 
►Business activities 
►Compensation arrangements 
►Escrow Arrangements for investor funds 
►Information about Fidelity Bond 
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Foreign Intermediaries 

• Entities outside of the U.S. may register as a funding 
portal if certain conditions are met: 
►Must be an information sharing agreement in place between 

SEC and regulatory agency in the domestic jurisdiction of the 
foreign entity 
►Consent and power of attorney designating a U.S. agent for 

service of process 
►Certification of SEC and SRO access to books and records as a 

matter of law 

• Opinion of counsel must be delivered and updated 
quarterly confirming SEC and SRO access to books and 
records and availability for onsite inspections 
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Funding Portal – FINRA Registration 

• FINRA Release 13-34 (October 2013) 
• Proposed Form FP-NMA designated as FINRA 

registration form for funding portals under proposed Rule 
110(a) 

• Modeled after existing NASD Rule 1010 for brokers 
tailored for funding portals 

• Five standards for granting or denying an application 
►ability to comply with securities laws and FINRA rules 
►contractual arrangements and business relationships 
►supervisory system 
►direct and indirect funding sources 
►recordkeeping systems 
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Intermediary Restrictions 

• No financial interests 
►Applies to entity as well as all associated persons 
►No direct or indirect financial interests in issuer 
►Prohibited from receiving an interest as compensation 

• Issuer verification: intermediary must perform 
background and securities enforcement regulatory 
history check on each officer, director and 20% equity 
owner of each issuer 

• Cannot offer securities unless it has a reasonable basis 
to believe the issuer has established means to keep 
accurate records of the securities it would offer through 
the intermediary’s platform 
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Intermediary Requirements 

• Verification or Certification of issuer’s ability to: 
►Monitor the issuance of the offered securities 
►Maintain master security holder list 
►Maintain a transfer journal or log 
►Effect the exchange or conversion of applicable securities 
►Maintain a control book demonstrating historical registration of 

the securities 
►Countersign or legend physical certificates 

• Investors must open an account with the intermediary 
(subject to Bank Secrecy Act provisions discussed later) 

• Must provide education materials, including information 
addressing crowdfunding offering process, types of 
securities, risks, transfer restrictions and investor limits 
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Safe Harbor Activities 

•	 A funding portal is generally prohibited from offering investment 
advice (an undefined term) 

•	 A funding portal may include the following features, subject to 
certain limitations, that will not be deemed to be investment advice: 
► Objective criteria to limit or highlight the securities offered on the portal 
► Search functions or other sorting or categorizing tools 
► Communication channels between investors or issuers 
► Advice about the structure or content of an issuer’s offering 
► Assist issuers with preparing Form C 
► Referral compensation arrangements 
► Advertising the existence of the portal 
► Accepting investor commitments, directing investors where to transmit funds 

and authorizing escrow release 
► Denying or terminating issuer access 
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Bank Secrecy Act 

• Funding portals required to comply with the requirements 
of the Bank Secrecy Act applicable to brokers, including 
the know your customer (KYC) and anti-money 
laundering (AML) requirements 

• Must: 
►Establish and maintain AML program 
►Establish and maintain KYC program 
►Monitor for and file reports of suspicious activity reports (SARS) 
►Comply with requests for information from the Financial Crimes 

Enforcement Network 

• 2 and 5 year recordkeeping requirements for KYC and 
AML data 
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Bank Secrecy Act 

• Must document the following information for all investors:
 
►name 
►address 
►date of birth (for individuals) or date of formation (entities) 
►Identification number (e.g., SS#, passport# or EIN) 
►All such information for 25% owners of an investor 

• Transactions funded through foreign private banks and 
correspondent accounts may require enhanced due 
diligence (e.g., notaries, database inquiries) 
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Fraud Prevention 

• SEC expects a crowdfunding intermediary to 
play the role of gatekeeper and screen and 
monitor the issuers using its website 

• Crowdfunding intermediaries must deny access to their 
platform or cancel an offering if it believes an issuer 
presents potential for fraud 

36 | ©2013 Seyfarth Shaw LLP 



 

Privacy Protection 

• Crowdfunding intermediaries must comply with: 

• Regulation S-P (Privacy of Consumer Financial Information and 
Safeguarding Personal Information) 

• Regulation S-AM (Limitations on Affiliate Marketing) 

• Regulation S-ID (Identity Theft Red Flag Rules) 
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Liability 

• Both issuer and crowdfunding intermediary have 10b-5 
liability 

• An investor may bring a suit to recover the 
consideration paid for the security with interest or 
damages if the person no longer holds the security 

• Enforcement under Section 12(b) and 13 of the 

Securities Act
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