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Rule 3.3
Conduct Before a Tribunal

Rule 3.3(a)(3) and Rule 3.3(b) both obligate lawyers, in specified narrow circumstances, to
reveal information to remedy misconduct by a client or other person, even if the revelation would
otherwise be prohibited by Rule 1.6. If a lawyer comes to know that the client or another witness
called by the lawyer “has offered material evidence” and “the lawyer comes to know of its
falsity,” see Rule 3.3(a)(3), or if a lawyer who represents a client before a tribunal “knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to
the proceeding,” see Rule 3.3(b), then the lawyer “shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal,” see Rule 3.3(a) and (b). Disclosure to the
tribunal is a momentous step, fraught with serious consequences for both lawyer and client, and
even less drastic remedial measures can telegraph problems with a case. Therefore, it is
important for lawyers to know when the duty to make disclosure or take other remedial measures
ends.

ABA Model Rule 3.3(c) addresses the end point by providing that the duties in paragraphs (a)
and (b) “continue to the conclusion of the proceeding.” COSAC recommended that language to
the Courts in 2008, but the Courts declined to adopt that recommendation, and did not substitute
any alternative end point. Thus, New York Rule 3.3 does not specify when a lawyer’s duty to
take reasonable remedial measures under Rules 3.3(a) and 3.3(b) terminates. Rather, New York
Rule 3.3(c) says only that the duties stated in paragraphs (a) and (b) of Rule 3.3 “apply even if
compliance requires disclosure of information otherwise protected by Rule 1.6” (New York’s
basic confidentiality rule).
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Various New York ethics opinions have attempted to interpret Rule 3.3 to articulate a workable
and practical time limit under Rule 3.3(c). These opinions have done so by limiting the phrase
“remedial measures” to situations where disclosure or other measures will actually remedy the
problem of false evidence. In N.Y. State 831 n.4 (2009), for example, the Committee said:

We believe the obligation extends for as long as the effect of the fraudulent
conduct on the proceeding can be remedied, which may extend beyond the
end of the proceeding — but not forever. If disclosure could not remedy the
effect of the conduct on the proceeding, we do not believe the Rule 3.3
disclosure duty applies.

N.Y. State 837 (2010) revisited this issue and said:

16. ... [TThe duration of counsel's obligation under New York Rule 3.3(c) as
adopted may continue even after the conclusion of the proceeding in which
the false material was used. ... [T/he endpoint of the obligation nevertheless
cannot sensibly or logically be viewed as extending beyond the point at
which remedial measures are available, since a disclosure which exposes
the client to jeopardy without serving any remedial purpose is not
authorized under Rule 3.3. [Emphasis added; citations omitted. ]

N.Y. City 2013-2 (2013) reached a similar conclusion, saying:

[T]he obligations under Rule 3.3(a)3) survive the “conclusion of a
proceeding” where the false evidence was presented. ABA Rule 3.3, cmt.
[13] clarifies that the phrase “conclusion of a proceeding” means “when a
final judgment in the proceeding has been affirmed on appeal or the time for
review has passed.” We believe that the courts’ rejection of an explicit
statement that the obligation ends when the proceeding ends, makes this
evident.

N.Y. City 2013-2 thus concluded that Rule 3.3(c) requires a lawyer to disclose false evidence (1) to
the tribunal to which the evidence was presented “as long as it is still possible to reopen the
proceeding based on this disclosure,” or (ii) “to opposing counsel where another tribunal could
amend, modify or vacate the prior judgment.”

COSAC believes that these tests inject too much uncertainty into determining whether disclosing
false testimony to a tribunal or to opposing counsel, or taking other remedial measures, is still
required after the conclusion of a proceeding. For the same reason, COSAC rejected the Texas
version of Rule 3.3(c), which provides that a lawyer’s duties continue until remedial legal
measures are “no longer reasonably possible.” See Texas Rule 3.03(c) (“The duties stated in
paragraphs (a) and (b) continue until remedial legal measures are no longer reasonably
possible”). Comment [14] to Texas Rule 3.04 elaborates on this test by saying: “The time limit
on the obligation to rectify the presentation of false testimony or other evidence varies from case
to case but continues as long as there is a reasonable possibility of taking corrective legal actions
before a tribunal.”
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In COSAC’s view, Rule 3.3(c) should articulate a bright line to mark the end point of the duty to
take remedial measures under Rule 3.3(a) and (b). The certainty of a bright line is necessary both
(i) to protect clients against belated accusations of perjury that may have no appreciable effect
beyond damaging a client’s reputation, and (ii) to protect lawyers against discipline for failing to
attempt remedial measures when a lawyer believes in good faith that remedial measures are no
longer possible. COSAC therefore recommends that New York amend Rule 3.3(c) to match ABA
Model Rule 3.3(c), which ends the lawyer’s obligation upon the “conclusion of the proceeding.”
On balance, COSAC believes this bright line termination of the duty — at the conclusion of the
proceeding — is preferable to New York’s current open-ended formulation, and is preferable to
alternative formulations based on when remedial measures are no longer possible.

COSAC recognizes that, under the proposed formulation, some fraud on tribunals may go
unremedied because the false evidence or other impropriety will not be discovered until after the
conclusion of a proceeding. New York has a long tradition of a strong duty of confidentiality.
Indeed, DR 7-102(B) in the old New York Code of Professional Responsibility did not ordinarily
allow disclosure even to remedy a client’s fraud on a court if the information to be disclosed was
protected as a confidence or secret.’ New York did not appear to suffer from frequent unremedied
fraud on tribunals under the Code. Nevertheless, COSAC is separately considering whether Rule
1.6 should include a discretionary exception to the duty of confidentiality that would permit (but
not require) a lawyer to disclose confidential information to the extent the lawyer reasonably
believes necessary to remedy a fraud on a tribunal or a wrongful conviction based upon such a
fraud.

In any event, COSAC believes that a lawyer who has offered false evidence will most often come
to know of its falsity per Rule 3.3(a)(3) before the conclusion of the proceeding (perhaps when an
opposing party’s cross-examination exposes the false evidence). Likewise, COSAC believes that a
lawyer usually will learn before the conclusion of a proceeding that a person has engaged in
criminal or fraudulent conduct related to the proceeding. Although no empirical evidence is
available on these points, COSAC believes that the potential damage to confidentiality by
requiring disclosure (or other remedial measures) after the conclusion of a proceeding outweighs
the potential gain to the system of justice by retaining New York’s current version of Rule 3.3(c).
Trust is the fundamental bedrock of a strong attorney-client relationship, and the broader the
exceptions to the duty of confidentiality, the more difficult it will be for attorneys to gain and
maintain the trust of their clients.

' DR 7-102(B) provided as follows:
B. A lawyer who receives information clearly establishing that:
1. The client has, in the course of the representation, perpetrated a fraud upon a person or tribunal shall
promptly call upon the client to rectify the same, and if the client refuses or is unable to do so, the

lawyer shall reveal the fraud to the affected person or tribunal, except when the information is
protected as a confidence or secret.

2. A person other than the client has perpetrated a fraud upon a tribunal shall reveal the fraud to the
tribunal. [Emphasis added.]
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Thus, although there are arguments that requiring a lawyer to take remedial measures beyond the
conclusion of the proceeding furthers the interests of justice, COSAC believes that adopting the
ABA version of Rule 3.3(c) and the related Comments strikes a better balance and will provide
needed clarity and certainty in this important area. In reviewing the Rules of Professional
Conduct adopted by other states, COSAC noted that only three other states (Florida, Texas, and
Wisconsin) require remedial measures after the close of proceedings. In contrast, more than
thirty jurisdictions terminate Rule 3.3 remedial duties under Rule 3.3(a) and (b) at the conclusion
of  the proceeding, in line with ABA Model Rule 3.3(c) —
see hitps://www.americanbar.org/content/dam/aba/administrative/professional _responsibility/m
rpc_3 3.authcheckdam.pdf or https.//bit.ly/2kfYBpx .

Accordingly, COSAC recommends amending Rule 3.3(c) as follows:

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information otherwise
protected by Rule 1.6.

COSAC also recommends adopting ABA Comment [13] as new Comment [13] to New York
Rule 3.3, with revisions to refer not only to “when a final judgment in the proceeding has been
affirmed on appeal,” as in the ABA Comment, but also more broadly to “when a final judgment
or order in the proceeding has been entered after appeal.” Thus, new Comment [13] would
explain the time limit in Rule 3.3(c) as follows:

131 A practical time limit on the obligation to rectify false evidence or false
statements of law and fact has to be established. The conclusion of the proceeding
is a reasonablv definite point for the termination of the oblization. A proceeding

has concluded within the meanin: of this Rule when a final judgment or order in

the proceeding has been entered after appeal or the time for review has passed.

(Existing New York Comment [13] to Rule 3.3, which is on a different topic and has no
equivalent in the ABA Model Rules, would be renumbered as New York Comment [13B]. That
renumbering would maintain consistency with ABA numbering and would continue New York’s
convention of using capital letters to mark Comments adopted by New York but not by the
ABA)





