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Digest: A lawyer must disclose to the client information that the lawyer reasonably believes reveals that
another lawyer, also representiﬁg';the client, has committed a significant error or omission that may give
rise to a malpractice claim, o

Rules:  1.4(a) & (b), 1.7(a}, 1.16(b), 8.4(c)
FACTS

1. Theinquirer was engaged 1o represent a client on the eve of trial: The client's prior counsel is serving
as co-counsel. In preparing 'the;caSe, the inquirer has learried that co-counsel conducted virtually no
discovery and made no document requests, although the inquirer believes correspondence and-emails
between the parties could be: créititt:al to the case. The inquirer believes this was a significant error or
ornission that may. give rise to a:malpractice claim against co-counsel. The outcome of the case, however,
has yet to be decided. The inquirer is concerned about disclosing this situation to the client because it
wiould undermine inguirer’s relaij:'io:ns'hip with co-counsel, but the inquirer also believes it is in.the client’s

best interests to disclose the facts as sooh as possible.
QUESTION

2. s a lawyer ethically obligated to disclose to a current client the lawyer's belief that a current. co-

counsel to the client has engaged in a sig_n_ifica‘_nt ‘error or .omission in representing the client?
OPINION

3. Our opinions have consistently held that a lawyer must report to a cliént a significant error or
omission by the lawyer in his or her rendition of legal services. See N.Y. State 734 (2000}, N.Y. State 295
(1973}, N.Y. State 275 {1972). See also ABA Informal Op. 1010 (1967).
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4. Most of these opinions -are,é' based on two principles in the former Code of Professional Responsibility
— the lawyer’s obligafion to.ke.ef::: the client fully informed, and the I_awyer.'s"--obiigation to withdraw frem
reprasentation where ‘the’lawyeir-ﬁas a personal conflict of interest. Those two principles are now’
embodied in Rule 1.4 and Rule 17 1

5. Rule1.4 governs the e'l:h‘i"cai:l ébligations- of a lawyer regarding communication with the client:

(a) A lawyer shall (1)§pjromptly inform the client of... (iii} any material
developments in the rrilaitter....-; (3) keep the client reasonably informed about
the status of the r‘natt{a-r?f; and

(b) A lawyer shall explain a matter to the extent reasonably necessary to

permit the client to make informed decisions regarding the representation.

................ [ . S S A T Jo—

[Emphasis added.]

6. Comrent [1] to Rule 1.4 reive.fa_ls the touchstone for the lawyer’s obligation: client autonomy in
decision-making, Comment [1]says “Reasonable communication between the lawyer and the client is
necessary for the client to partit?:ipiate: effectively in the representation.” See also Comment [3] ("paragraph
(a)(3) requires that the lawyer keep the client reasonably informed about the status of the matter, such as:
significant developments aﬁect_iing the timing or the substance of the representation”).

7. The second principle r_efle.é:?tedin our opinions on the lawyer's:own malpractice is-whether the
significant error or omission results in-an inherent conflict between the interest of the client and the
lawyer’s own interest. In that case, Rule 1.16(b) may require the lawyer to withdraw. Rule 1.7(a)(2)

provides:

Except as provided in paragraph (b), a lawyer shall not represent a client if a
reasonable lawyer would conclude that ... . there is a significant risk that the

lawyer’s professional jéjc_l_gment on behalf of a client will be adversely affected

by the lawyer’s own financial, business, property or other personal interests.”

8, Although the personal confl"it_:'t of interest may be more obvious in the case of a lawyer dealing with
his or her ewn malpractice, here there may be a 'pér'sonal._-conflict concern because the inquirer notes that
“exposing counsel’s mélpr’acticé would undermine our relfationship with co-courisel.” The inquirer does not
state whether the inquirer was brought into the case by the client or by co-counsel, or whether co-counsel
has referred matters to the inquirer in the past, or the inquirer expects co-counsel to be a potential source
of referrals in the future. The 'dii-:‘siir:e to maintain-a good relationship with co-counsal wéuld only implicate
a personal conflict of interest unfdt;'-.\r Rule 1.7(a) if a reasonable lawyer would conclude that “there is a
significant risk that the lawyer's ?pr:o_fe'ssio'_nal judgment on behalf of a client will be adversely affected” by
the lawyer’s financial or personal interests. For example, if the desire for harmony with co-counsel is

www.;ny_s:ba.crgfcusiomTernp_late_:s.{C_ont_ent;aspx?Id£6_3834&css=p_ri'nt -2;‘6



51212019 - NYSBA | Ethics Opinion 1002
rotivated by the goal of avoudmg harm to this client’s case, such desire would clearly not be a “personal
interest” within the meaning of Rule 1.7(a)(2). That is an issue that the i lnqmrer must determinein the first

instance.

9. InN.Y. State 734 (2000), tHisECommittee opined that a IéWyer' “must report to the client'a -sign’ificant
error or omission by the fawyer that ‘may give rise to a possible malpractice claim....” We cited N.Y. State
275(1972), which said that a Iawyer who failed to file a claim within the statute of Ilmltataons period "had &
professional duty to notify the qllent prom_pt-ly that the lawyer had committed a serious and irremediable
error, and of the possible claim the client may have against the lawyer for damages.” Opinion 734 also
pointed out, however, that not ev%ry possible error creates a possible claim for malpractice:

Some errors can be corrected during the course of the representation. Others
are not particularly harmfu! to the client’s cause. In some cases, it may be
questionable whether the lawyer acted erroneously at all. Therefore, when a
lawyer makes a mlstak;e;jln the representation of a client, the likelihood that the
lawyer’s repre’sentatioéf\' ;Ni” be affected adversely because of the lawyer’s

interest in avoiding civéi! éliabilitjy will depend upon all the relevant facts.

10. Several bar association ethlcs opinions have opined that lawyers have an ethical obligation to disclose
their own malpractice.’ Numerous court cases.and disciplinary opinions concur:* Legal writers have also
discussed the obligation.® Fma_lly,_ a lawyer’s duty to inform the client of his or her own malpractice is also
supported by the Restatement (Thlrd) of The Law Governing Lawyers § 20 cmt. ¢.(2000) (Am..Law Inst.
1998) (“H the lawyer's conduct of the matter gives the client a substantial malpractice claim against the
lawyer, the lawyer must disclose that to the client,” citing In re Tallon, 447 N.Y.S.2d 50 (App. Div. 1982).

11. The lawyer's obligation to Reep the client fully informed under Rule 1.4(a) applies equally to a
significant error or omission by co-counsel that may give rise to a malpractice claim. See Estate of Spencer
v. Gavin, 946 A.2d 1051 {N.J. Su‘;pe'-r. A.D. 2008). In Estate of Spencer the New Jerse_y_ court held thata
lawyer who did not report c:o-'cb;uﬁsel's theft of client funds could be liable for malpractice. The courtin
Estate of Spencer based its decfsion in part on New Jersey Rule 1.4(a).

12. Asin the case of the lawyer's.own malpractice, the inquirer has a duty to inform the client of co-
counsel’s malpractice if the inquirer concludes that co-counsel’s error of omission was significant. It is not
clear from the inquiry whether -tifae"inqui're_r: has.spoken to the co-counsel to determine his or her strategy
for the matter (i.e., why co-counsel took "virtually no” discovery and made no document requests). Co-
counsel’s decision may have been hegligent, but it may have been strategic. In any event, -det‘erminin'g_
whether co-counsel’s actions indicate a significant error or omission that may give rise to a malpractice

claim involves questions of fact and law that are beyond the jurisdiction of this Committee.

13. If the inquirer determines that co-counsel has engaged in a significant error or omission that may give
rise to a malpractice claim, then the lawyer must inform the cliert. This is particularly so because the client
needs the info_rmatio_n -when_"the; lawyer who has committed the significant error or omission is continuing
to represent the client. As one writer-has described it:
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Among the most crltlcal decisions that the client has to make regarding the
representation in'thatfsifcu-ation are (1) whether the client has a viable
malpractice claim ari’Siir‘lﬂé out of the representation, and, if so, whether to

pursue. it now or Iater_,é-a‘hd (2) whether to continue the current representation.®

14. Here, if co-counsel has corﬁrﬁitte'd a significant efror or omission that may give rise to a malpractice
claim, the client may choose among many options, such as (i) continuing the attorney-client relatlonshlp
with ce-counsel and reserving any posmble malpractlce claim for later, {ii) terminating co-counsel while
keeping the inquirer (or hiring a dlfferent lawyer), or {iii} bringing a malpractice action against co-counsel
now. The cltent may want to seek mdependent advice regarding these options. Rule 1 A{b) requires a
lawyer to. *explain a matter to the extent reasonably necessary to permit the client to make informed
decisions regarding the representat:on However, the client can only make: an informed choice among
those options if the lawyer gwes the client the relevant information about co-counsel’s past conduct.
Accordingly, Rule 1.4{b) requlres that the lawyer disclose to the dient thefacts that the Iawyer has learned:

about co-counsel.

15. The Bar has traditionally been leery of situations where the client seeks to replace one lawyer with
another (sometimes referred to as “encroaching on professional 'empfoyment“cif ‘other lawyers”). See N.Y,
State 305 (1973) ("A prospe‘ctiv_é su'bstit_ute lawyer should . . . take special care to avoid suspicion that he
may be using improper means tb have himself substituted for the previously retained attorney. Thus he
must not wrongfully or improperly disparage the other lawyer in an endeavor to supplant him ...."); N.Y.
State 310°(1 9_73)-(|awyer"retaine§i fo review work of another lawyer must have sufficient information
respecting the work being--evaanted to give a good fajth opinion which will be completely fair to the other
lawyer”). The source of this reticence may have been a concern over “solicitation” of employment, which
does hot apply with the same 'Force to.co-counsel whom the client has already employed. Nevertheless,
the overriding concern of these:opinions is fairness to other lawyers, including co-counsel, so Rule 1.4
concern with the best interests__bf;the client indicates that the inquirer should not report misgivings about
co-counsel to'the client unless the inquirer reasonably believes co-counsel has: committed a significant
error or omission that may give 'irisfe'to a malpractice claim. This standard is lower than the “knowledge”
standard that triggers a lawyer’s cf_uty under Rule 8.3(a) to report another lawyer’s disciplinary violation; but
we do not think a lawyer should report co-counsel’s shortcomings-absent a well-grounded belief that the

client needs the information to méke informed decisions about the representation..

16. In N.Y. State 275 (1972}, the error was not-only significant, but irremediable, since the statute of
limitations had passed. We do rém't helieve the action of co-counsel must be irremediable before the
inquirer should report it to the ¢lient.

CONCLUSION

17. A lawyer must disclose to the client information that the lawyer reasonably believes reveals that
another lawyer; who is currently co-counsel to the client, has committed a significant.error or:omission that
may give rise to a malpractice claim,
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linre Tallon, 447 N.Y.S.2d 50 (App Div. 1982), a case often cited for the principle that a lawyer must
disclose the lawyer's errors an_dl_ m:s_smns to the client, also cites the predecessor to Rule 8.4(c), which
provided that “a lawyer must nc§>t Eengage”in' conduct involving dishonesty, fraud, deceit or
misrepresentation.” However, |n ?I'allon, the lawyer had not only failed to disclose to the client the fact that
he had let the statute of’_limitatizorjis_ run on her claim, but also obtained a general release from the client
without advising the client of thie };Iai'm against him. Other courts.and ethics committees that have
addressed the issue have also. b:as':ed their conclusions on the two principles cited here. See.the authorities

cited in notes accompanying 1 Einfra‘.

ZFor a discussion of personal c(:énfgli'cts: of interest arising from a lawyer’s pessible malpractice, see Cooper,
infra n. 6, at 182, Seealso Vin_cénzt R. Johnson, Absolute and Perfect Candor to Clients, 34 St. Mary’s L.J.
737, 773 (2003). When a I'awyeri d?::nfronts the issue whether to disclose his.or her own potential
malpractice, it gives rise to persior;'ua! conflict of interest issues under Rule 1.7, See Ronald E. Mallen &
Jeffrey M. Smith, Legal Ma[practlce § 24:5 (ThorrisonWest 2008); In re Hoffman, 700 N.E.2d 1138, 1139 (lll.
1998); Circle Chevrolet Co. v. Glordano Halleran & Ciesla, 662 A.2d 509, 514 (N.J. 1995) (under New
‘Jersey Rules 1.4 and™.7, an attt?rpey has_ an ethical obligation to advise a client that thé client might have
a claim against that attorney, e\é'_erjﬁ if such advice flies in the face of that attorney's own interests).

3See, e.g., New Jersey Sup__remie' (i;‘.ourt'-Advisory Committee on Professional Ethics Opinion 684, 7 N.J.L.
544, 151 N.J.L.J). 994, 1998 WL 11131 *1 (March 9, 1998) (“Clearly RPC 1.4 requires prompt disclosure.in

the interest of allowing the client to make informed decisions. Disclosure should therefore oceur when the

attorney ascertains mal'practicegm_'ayﬂhave occtirred, even though no damage may yet have resulted”);
Colo. Bar Ass'n;, Ethics Comm. Formal Op. 113 (2005) (concluding that Colorado Rule 1.4 requires a lawyer
to tell the client if the lawyer makes an error).

4See, e.g., People v. Greene, 276 P.3d 94, 99 (Colo. 2011); Beal Bank v. Arter. & Hadden, 167 P.3d 666, 672
{Cal, 2007) (stating in -dicta_-thatiatftor_neys have a fiduciary obligation to: disclose material facts to their
clients, an obligation that inclu'tjes'disclos'u're of acts of malpractice); DeLuna v. Burciaga, 223 11l.2d 49 {lll.,
2006).(lawyer improperly concealed facts resulting in the running of the statute of limitations on the client’s
malpractice claim against the lawyer, in violation of illinois Rule 1.4); Attorney Grievance Comm'n of
Maryland v. Pennington, 387 Md. 565, 876 A.2d 642,650 (Md. 2005) {lawyer violated Rule 1.4 by failing to
disclose a mistake and concealihgf it); Olds v. Donnelly, 150 N.J. 424 _('N.J;, 1997) (New. Jersey Rules of
Professional Conduct "require an attorney to notify the client that he or she may have a legal-malpractice
claim even if notification is-‘aga_ihsi:tthe attorney's own interest"); Circle Chevrolet Co. v.-Giordano, Halleran
.&'-Ci_eéla_,-662 A.2d 509, .5.‘_I4'(N.;J;- 1 995} (under New Jersey Rules 1.4-and 1.7, an attorney has an ethical
obligation to advise a client."thaft'lfi'e-Or she might have a claim-against' that attorney.

SFor additional discussion of a iawyers duty to disclose malpractice, see 2 Ronald E. Mallen & Jeffrey M.

Smiith, Legal Malpractice § 15:22 {2008 ed.); Dolores Dorsainvil, et al., My Bad: Creating a Culture of

Owning Up to Lawyer Ml_ssteps: and Resisting the Temptation to Bury Professional Error, Report to Annual
Conference of the Litigati'on Settion of the American Bar Association, April 16, 2015, available at
http://www.americanbar: org/content/damfabafadmin|strat|ve/I|t|gat|onfmater|als./201 5-
sac/written_materials/18_1 rny_bad _creating_a_ culture_of_owning_up_to_lawyer_missteps.authcheckdam. pdf
Thomas P. McGarry and Thomas P. Sukowicz, Ethics: Diselosing Malpractice to Clients, CHICAGO LAWYER,
Dec. 2011, available at ht‘tp_._//www.c:_h|ca_gol_awyerrnagaznne.com/Arch_|ves/201 1/12/MéGarry-Sukowicz-
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Ethics.aspx; David D. Dodge, Front Eye On Ethics, Owning Up To Your Own Mistakes, ARIZONA
ATTORNEY, 46 Ariz. Att'y 10- (Mlaygr 2010); Timothy J. Pierce & Sally E. Anderson, What To Do After Making
A Serious Error, WISCONSIN LAWYER, 83-FEB Wis. Law. 6, 7-8 (February 2010); Brian Pollock, Second
Chance Surviving A Screwup, 34 I\;'Io 2 Litigation 19, 20.{Winter 2008); Charles E. Lundberg, Self-Reporting
Malpractice or Ethics Problems, 60 Bench & B. Minn. 24 (Sept. 2003); Lazar Emanuel, Duty to Disclose- |
Error That May Constitute. Malpractlce, N.Y. Prof. Resp. Rep. (Feb 1, 2001).

®Benjamin Cooper, The’ LaWyer's‘ Dut‘y to Inform His Client of His Own Malpractice, 61 Bayio'r L. Rev: 174,
184 {2009), citing Frances Patncia So!arl Malpractice and Ethical Considerations, 19 N.C. Cent. L.J. 165,
175 {1991). P

(36-15)
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§ 500.4. Pro _Hac Vice Admission., NY RACT§500.4

McKmney s New York Rules of bourt
.State Rules.of Court .

Court of Appeals Do
Part 500. Rulesof Practlc "

General Matters

N.Y.Ct.Rules, § 500.4
§500.4. Pro Hac Vice Admission.

Currentness

An attarney or the equivalent 'who-iis aimember of the bar of another state, territory, district ot forei gn country may appiy

to appear pro hac vice with. respectE

Ea particular matter pending in this-Court (see 22’ NYCRR:520.11[a] [Rules of the

Court of Appeals for the AdeSSIOIl of Attorneys and Counselors at Lavw--Admission Pro Hae Vice]); The- application
shall consist of a letter request to the Clerk of the Court, with proof of service on each other party, and shall include.
current certificates of good standing _Ifrom each jurisdiction in which the applicant is admitted and any orders of the
courts below granting such relief m the matter for which pro hac vice status is'sought.

N. Y. Ct. Rules, § 500.4, NY R A CT'§ 500.4

Cuirent with-amendments received: thi‘ough April 15, 2019.

End of Document
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Section 520.11. Admission pro hacivice, 22 NY-ADC 520,11

sgulations of the State of New York Currentness

“Title 22. Judiciary
ubtlt]e B Cog;ﬂg,

Subchapter C. Rulgs f jr-;ffsdrnlsmcm. of Attomeys and Counselors at-Law
Part520. Rules of the ( ourt of Appeals for the Admission’ of Attornevs and Counselors-at-Law:(Refs

& Annos)

22 NYCRR 520.11

¢ Sectionr520.11. Admission pro hac vice

'(a) General. An attorney and coun_’s’t;el_cir-at-law.gr the equivalent who'is a member in good standing of the bar of another
state, territory, district or foreign country may be admiitted pro hac vice:

(1) in the discretion of any coust of record, to participate in any matter in which the attorney isemployed; or

-(2) in the discretion of the .A_pp_(j:lléte Division, provided applicant isa graduate of an approved law school, to advise-
-and represent clients and parti¢ipate in any matter during the continuance of applicant's employment or association
with an organization described in subdivision 7 of section 495 of the Judiciary Law or during employment with a
District Attorney, COrporatioril- (;?ounsel or the Attormey General, but il no-event for longer than 18 months.

(b) New York Law studerits. A g;l'adﬁate student or graduate assistant at an approved law schoo] in New York State may
be admitted pro hac vice in the discti'et_ion of the Ap_pella"t_'e Division, to advise and represent-clients or participate in-any
mattet during the continuarce of a@p'plicant's'Z'enro'llment. in an approved law school in New - York State as a graduaté”
student or graduate assistant, or diirihg applicant’s employment as a.law school teacher in an approved law school in
New York State, if applicant is in good standing as an attorney and counselor-at-law or the equivalent of the bar of

anotlier state, territory, distiict or foréign country and is engaged to advise or represent the client through participation
:in an organization described in sub_dlwsmn 7 of section 495 of the Judiciaty Law or during employment with a District’

Attorngy, corporation counsel or tl:Je 'Attorne'y General, but in no event. for longer than 18 months,

() Association of New York counsel. No attorney may be admitted pro hac vic_e'p_u_r.s_uant_ to paragraph (a){1) of this
section to participate in pre-trial oritrial proceedings unless he or she is.associated with an attorney who is a member in
good standing of the New York bar, who shall be the attorney of record in the matter.

(d) Provision of legal services foﬂowiin_g determination of major disaster:

(1} Detérmination of'exi'stc'ncei of major disaster. Upon the declaration of a state of disaster or emergency by the.
Governot. of New York or of another jurisdiction, for purposes of this subdivision, this court shall determine
whether an emergency exists affecting the-justice system.




Section 520.11. Admission pro hac‘; 12:9,'22_NY ADC 520.41

(2) Temporary pro. bono pract e following the ‘determination of a. major disaster. Following a determination by
this court that persons resuimg m New York are:

(i} affected by a state of di:saéter or emergency in the entirety or a part of New York; or

(i1} displaced by a declared state of disaster or emergency in another jurisdiction, and such persons are in need
of pro beno services and-i e assistance of attorneys. from outside of New York is required to help provide
such services, an attorne ' cthorlzed to practice law in another United States jurisdiction may provide legal
‘services in New York on a emporary basis. Such’legal services must be provided on'a pro bono basis without
, or expectation of compensation or other direct or mdlrect pecunlary gain to. the

compensation from the chi £
attorngy from the client. Such legal services shall be assigned and supervised throngh an established not-for-

-profit bar association in New York-or-an organization described in subdivision 7 ofsection 485 of the Judiciary
Law, :

(3) Other temporary practice followmg the determination of a major disaster. Following the determination of a
‘major disaster in another United States jurisdiction - after such a declaration of a state of disaster or emeérgency and
its geographical scope have been made by the Governorand a determination of the highest court of that jurisdiction
‘that an emergency exists’ affectlng the justice system - an attornéy who has been authorized to practice law and is
in good standing in that ]ur!SdlCthI‘l and who principally practices in that affected jurisdiction may provide legal
services in New York on a- tem_p_o_rary basis'in association with'an attorney admitted and ih good standing in New
York, The authority to engage fn the temporary practice of law in.New York pursuant to this paragraph shall extend
only t¢ attorneys who prmc1pally practice in the area of such other jurisdiction determined to have stiffered a major
disaster causing an emergency§ ffectmg the justice system and the provision of legal services. Those legal services
shall be limited to: :

(i} representing clients witl:i respect to matters that the attorney was handling prior to the disaster; and.

(11} new matters ini the area: affected by the disaster that the attorney could have handled but is unable to do.
50 because:

() the attorriey's ability to practice in the jurisdiction affected by the disaster has been limited by the'disaster; and/or
(h) the client has temporarily :re_i_oca:tec:l'--f rom the disaster area to another jurisdiction because of the disaster.

(4) Duration of authority for temporary practice. The authority to practice lawin New York granted by paragraph
(2) of this subdivision shall end when this court determines that the conditions caused by the major disaster'in
New York have ended except that an attorney then representing clients in New York pursuant to paragraph (2) of
this subdivision is anthorized to continue the provision of legal services for such time as is reasonably necessary to
complete the represénfation, but the’ attorney shall not thereafter accept-new ¢clients. The authority to practice law:
in New York granted by paragraph (3)-of thls subdivision shall end’ 60 days.after either the Govemor or this-court
declares that the conditions. causecl by the major disaster in the affected junsdlenon have ended.
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(5) Court appearances. The alfltl;jOrity granted by this subdivision does not include dppearances in court except
pursuant to subdivision (a) of tlns section.

(6) Admission and reg‘istratioﬁ'r?equiremen’t An attorney may be admitted pro hac vice in the discretion .of the
Appellate Division, provided the appllcanl is a graduate of an approved law schoof and is not disbarred, suspended
from practice or otherwise restncted from practice in -any jurisdiction, to provide legal services-in New York
pursuant to paragraph (2) or (3) of this subdivision, Such applicant must file a registration statement with the Office
‘of Court Administrition before the ccomimencement of the provision of legal services. The application shall be in a
form prescribed by the Appellate Division and the registration statemenit shall be in a form prescribed by the Office
of Court Administration.

N Notification to clients. Attomeys .:luthorlzed to practice law in another United States jurisdiction wha provide
legal services pursuant to this subdwrsmn shall inform clients in New York of the jurisdiction.in which they.are
.authorized to practice law,. any lumtq of that authosization, and the limitatiohs on their authorization to practice
law in New York as permitied by this subdivision, They shall not state or.imply to any person that they are otherwise
‘authorized to practice law 1n.N_ew York.

{e) Professional Responsibility 'Rbgyfir:‘e}ﬂeﬁts.

An attorney admitted pro hac vice ;fmi’su'an_t- to this sectiomn:

‘(1) shall be familiay with and shall comply w1th the standards of professional conduct” 1mposed upon members of
the New York bar, including the rules of court governing the conduct of attorneys and the Rules of Professionial
Conduct; and -

[(2) shall be subject to the jmisdict’_i_on of the courts of this-State with respect to any acts occurring-during the course
oof the attorney's participation in the matter.

Credits

Sec.-added by renum. 520.9, filed Sept 21, 1981; renum. 520.12, new-added by renum. and amd. 520.10; filed Oct. 21,
1984 renum. 520.12; new filed Jan.i18, 1995; amds, filed: May 7, 1998; March 30, 2000; Jan. 19, 2011 eff. Feb. 9, 2011.
Relettered (d) to (e), added new (d),

Current with amendments includ'e':'dé.in: the Néw Yotk State Register, Volume XXLI, Issue 18 dated May:1, 2018. Coutt
rules under Title 22 may be more current.

22 NYCRR 520.11, 22 NY ADC 520.11
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'Rule 3.3. Conduct Before a Tribunal, NY-ST RPC Rule 3.3

Advocate

Rules of Pgro'f,' Con., Rule 3.3 McK.Consol.Laws, Book 29 App.
‘Rule3.3. Conduct .Before_ a Tribunal

Currentness
(a) A lawyer shall not knowingly:

(1) make a false statement of fact or/law to a tribunal or fail to correct a false statement of material fact or law previously
made to the tribunal by the lawyer;;

() fail to disclose to the tribunal controllmg legal authority. known to the. lawyer to be dlrcctly adverse to the position
of the client and not disclosed by: opposmg counsel; or

(3) offer ‘or use evidence that the l:%lwyer knows to be false. If*a lawyer, thé lawyer's client, or a witness called by the
lawyer bas offered matetial eviden:ce;and -the lawyer cothes to know of its falsity, the lawyer shall take reasonable
remedial measures, including, if neéeséary!_ﬁdi_sclosme to thetribunal. A lawyer may refuse to offer evidence, other than
the testimony of a defendant in-a-cféiirﬁnal-matter-,.thal the lawyer reasonably believes is false.

(by A lawyer who represents a client before 4 tribunal and who knows that.a person intends to-engage, is engaging or has
-engaged in criminal or frandulerit c@mduc__t related to the proceeding shall take reasonable remiedial measures, inclnding,
if necessary, disclosure to the tribunal;

(c). The duties stated in paragraphs () and (b) apply even if compliance requires disclosure of information othérwise
protected by Rule 1:6. :

{d)In anex parte proceeding, a. lawycr shall informi the tribunal of all material facts known to the lawye:r that will enable
the tribunal to make an informed declslon ~whether or not the facts are adverse,

{¢) In presenting a matter to a trlbunal a lawyer shall disclose, uniess prlvlleged or irrelevant, the identities of the clients
the lawyer represents and of the persons who employed the lawyer.

(f) In appearing as & lawyer 'before-zél tribunal, a lawyer shall not:
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(1) fail to comply with known local c@s’t_oms.df courtésy or practice of the bar or a particular tibunal without giving to
opposing counsel timely notice of the intent not to comply;

(2) engage in undignified or di_scom%te:bus conduct;

(3) intenitionally or habitually violaite fany established rule of p_r-oc_e'durej or of evidence; ot

{4) engage in conduct intended to. dlsrupt the tribunal,

Comment

a1 This Rule governs the conduct. icof";a lawyer who is representing a client in the proceedings of a tribunal. See Rule
1.0{w) for the dafinition of “tribungl.” It also applies'when the lawyer is represefiting a client in an ancillary proceeding
conducted pursuant to the trlbundl’s ad_l udicative authority, such as a deposition. Thus, for- example, pdl‘dgrd.ph @)3)
‘requures & lawyer to take reasonable remed:al measures if the lawyer comes to know that a client has-offered falsé-evidence
in-a deposition. P

[2] This Rule setsforth the special dutles of Tawyers as officers of the ¢court to'avoid conduct that undermines the integrity
of the adjudicative process. A ]awyer acting as an-advocate in an adjudicative proceeding has.an obligation to present
the client's case with persuasive force. Performance of that duty while maintaining confidences of the client, however, is
qualified by the advocate's duty of Candor to the tribunal. Consequently, although.a lawyer in an adversary proceeding
is‘not required. to present an 1mpart1al exposition of the: law and may mot voucli for the evidence submitted in a'cause,

the lawyer must not allow: the mbunal to be misled by false statements of law or fact or by evidence that the lawyer
knows to be filse. -

Representations by 2 Lawyer

[3] An advocate is responsible for pleadings and other doc':um_cn_ts'_'-prcpared: for litigation, but.is usnally not required to
have personal knowledge of mattc_rés-asjserted therein because litigation documerits ordinarily present assertions by the
client or by'sémeorie.on' the client’s behalf and not assertions by the lawyer. Compare Rule 3.1, However, an assertion
purporting to be based on -theiawyf:r's ewn knowledge, as in an affidavit or d_ec]afatio_n_ by the lawyer or in a statement
in opén court, maypro‘_periy be made. only when the lawyer knows the assertion-is true or believes it to be true on the
basis of a reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the equivalent of an
affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to.commit or assist the
client in committing a fraud applies in litigation. See also Rule 8:4{b), Comments [2]-[3].

Legal Argument

[4] Although a lawyer is not requife{:l to make a disinterested exposition of the law, legal argiment based on a knowingly
fdlse representation of Jaw constitutes.dishonesty toward the tribunal. Paragraph’ (a)'(2') requires-an advocate to disclose
directly adverse and controlling- legal authority that is known to the: lawyer and that has not been disclosed by the
opposing party. A tribunal that is fully informed on the applicable law:is beiter able:to make a fair and accurate
determination.of the matter before it.

Offering or Using False Evidence
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[5] Paragraph (a)(3) requires that the lawyer refuse to offer or use evidence that the:lawyer knows to be false,. rcgard]ess
of the client's wishes. This duty is premlsed on the Jawyer's obhgatlon as ‘an officer of the court to prevent the tiier of
fact from being misled by false ev1dence A lawyer does not violate this Rule if the Jawver offers the evidence for the
purpose of establishing its falsity. : |

[6] If a lawyer knows that the chenf. mtends to testify falsely or wants the lawyer to introduce or use false evidence, the
lawyershould seek to persuade the~j 'ent that theevidence should not be offered. If the persnasion is ineffective and the
‘lawyercontinues to. represent the cllent the lawyer must refuse 1o offer the false evidence, If only a portlon of a witness's.
testimony will be false, the lawyer: rpa_y call the witness to testify bt may not (i) elicit-or otherwise permit the witness to
present testimony that the lawyer -kind;wsiiss'i' alse or {ii) base arguments to thie trier of fact on evidence krown to be false.

[6A] The duties stated in. paragraphs (a) and (b) -- including the pI‘Oh.lblthl'lS against offering and using false evidence.--
-apply to all lawyers, including Iawyers for plaintiffs and defendants in civil matters, and to both prosecutors-anid defense
coutisel in ctiminal cases. In crnnui:lz_x_l_: matters, therefore, Rule 3.3(a)(3) requires a prosecutor to refrain from offering
‘or using false evidence, and to taEe feasonable'remcdial measures to correct any false evidence that the governmeiit:
has already offered. For exampl | 'hen a prosecutor comes to know that a prosecution witness has testified falsely,
the prosecutor should either reca t e witnéss to give truthful testimony orishould inform the tribunal about the false
evidence. At the sentencing stage, a prosecutor should correct any material errors in a presentence report. In addition,
prosecutors are subject to special dutl;s_ and prohibitions that are set outin Rule 3.8

[7] If a criminal defendant insists on testifying and the lawyer knows that the testimony will be false, the lawyer may
have the option of offering the testimony in a narrative: form; though: this option may réquire advance notice to the
court or court approval. The lawyers ethical duties under pdragraphb () and (b) may be qualified by judicial decisions
interpreting the constitutional righ to due process and to counsel in criminal cases: The obligation of the advocate
under the Rules of Professional Conduct is subordinate to such requirements.

[8] The prohibition against offering ot using false evidence applies only if the Jawyer knows that the evidence is false. A
'I'awycr‘-s reasonable belief that evidence is false does not preclude its presentation tothe irier of fact. A lawyer's knowledge
that eviderice is false, however, can be inferred from the circumstances. See Rule 1.0¢k) for the definition of “knowledge.”
Thus, although a lawyer should rcs_.fol?_e_ doubts about the veracity of testimony or other evidence in favor-of the client,
the lawyer cannot ignore an obvit)uis falsehood.

[9] Although paragraph (a)(3) prohibits a lawyer from offéring or using evidence thie lawyer knows to be false; it permits

‘the fawyer to refuse to offer testimony or other proof that the Jawyer reasonably-believes to be false. Offering such proof”
may impair the integrity of an adj udlcatory proceeding. Because of the spec:lal protections historically prov1ded crimtinal

defendants, however, this Rule.does not permit-a lawyer to refuse to offer the testimony of a criminal defense client
where the lawyer reasonably believes; but-does not know, that the testimony will be false. Unless the lawyer knows the

testimony will be false, the lawyer must honor the criminal defendant's decision to testify.

Remedial Measures

[10] Alawyer who has offered or used material evidence in the belief that it was true may subsequently corne to know that
the evidence is false. Or, a lawyer méy ‘be surprised when the lawyer's.client or another witness: called by the lawyer offers
testimony the lawyer knows to be. falsc either durmg the lawyer's direct examination or in responsc to crogs-examination
by the opposing lawyer. In such situations, or if the lawyer knows of the falsny of testlmony elicited from theclient during
‘a deposition, the l[awyer must take reasonable remedial measures. The advocate's proper course is to remonstrate with
the client confidentially, advise the é:iiént of the lawyer's duty of candor to-the tribunal,.and seek the client's cooperation
‘with respect to the withdrawal or correctlon of the false statements or evidence. If that fails, the advocate must take
Turther remedial action. If thdrawal from the representationt is not perinitted or will not undo the effect of the false
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eviderice, the advocate must make- sfuc"h'disclosure to the tribunal as.is reasonably necessary to remedy the situation, even
if doing so requires the lawyerto reveé] confidential information that otherwise would.be protected by Rule 1.6, It is for
the tribunal then to determine: what should be done, -such as inaking a statement about the matter to the trier of fact,

ordering a mistrial, taking other appropnate steps or doing nothing.

[11] The disclosure of 'asc_liant's.falscé :st'imony-can' result in grave consequences to the client, including not only a sense of
betrayal but also loss of the case and perhaps a proseciition for perjiry. But the alternative is for thelawyer to cooperate
in de_cé’iying the _c_ourt,-thcreby':*s:.ibvfbrtfin'g thetruth ﬁn‘ding‘:proc:css,-wlﬁch' the adversary system is:d:csigne'd_. tO:.impleﬁent._
SeeRule 1.2(d). Furthermore, unl_esfs 1t is clearly-understood that the lawyer will actupon the duty to disclose the existence
of 'false-evidenc_e,- the client can sinﬁpiy réject the law.yer':s ‘advice to reveal the false e'\éidbnce.-and insist that the lawyer
keep silent. The client could theteford in effect coerce the lawyer into being a party to a fraud on the court.

Preserving Integrity of the Adjudicative Process

(12] Lawyershavea special obligatibn'ias officers of the court to protect a tribunal against criminal or fraudulent conduct
that undermines the integrity of the adjudlcatwe process. Accordingly, paragraph (b) requires a lawyer who represents
a client in an adjudicative proceedmg to take reasondble remedial medsures, including disclosure if necessary, whenever
the lawyer knows that a person, 1nclud1n g the lawyer's client, intends to engage, is'engaging or has engaged in crlrmnal-
or fraudulent conduct related to .f_hq proceeding, . Such conduct includes, among other things; bribing, intimidating
or otherwise unlawfully-'c'{)mmunitf:at}ing with a witness, juror, court official or other participant in the pro‘C&eedfn_g;
untawfully destroying or concealiﬁg ‘documents or other -evidence related to the proceeding; and failing to disclose:
information to the tribunal when réq_ﬁi‘red- by law to do so. Forexample, under some ¢ircumstances a person's omission
of a material fact may constitute a crime-or fraud on the tribunal.

[[ZA]A la\\{yer'_sdut_y to take L'casolflable_-remedi_al measures under paragralih_ (b) does not apply to another lawyer who is
‘fetaified to represent a person it an invgrestig_ation ot proceeding concerning that person's conduct in the prior proceeding,

[13] Judicial hearings.oughtto be conducted through dignified and orderly procedures designed to-protect the rights ef all
parties. A lawyer should not engag; n.conduct that offends the dignity and decorum of proceedings or that is intended
to disrupt the tribunal. While maintaining independence, a lawyer should be respectful and courteous in relations with a
judge or hearing officer before whom the lawyer appears. In adversaty proceedings, ill feeling'may exist. between clients,
but such ill feeling stiould not mﬂuence a lawyer's condugt, attitude, and demeanor toward opposmg lawyers. A lawyer
should not make unfair or derogatory personal reference to opposing counsel: Harangumg and offensive tactics by
lawyers.interfere with the orderly _a;dn:_umstratlon of justice and have no proper place in our legal system.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the liinited respon51b111ty of presenting one side of the matters that a iribunal should
consider in reaching.a-decision: the: ‘opposing position is expected to be presented by the-adverse party. However, in‘any
ex parte proceeding, such-as an apphcatnon for-a temporary restrainirig order, there may be no presentation by opposing
advocates. The object. of an ex parte proceeding is nevertheless to yield a substantially just resnlt. The judge has an
affirmative responsibility to: accord the- opposing party, if absent, just consideration. The lawyer for the re_presentecl party
‘has the correlative duty to make .di:sclosures-of'mate'rial facts known to the Jawyer that the lawyer reasonably believes
are necessary to an informed deci; on

Withdrawal

[15] A lawyer's compliance with -the; duty of candor imposed by this Rule does not automatically require that the lawyer
‘withdraw from the representation of a client wtiose interests will be or have been adversely affected by the lawyer's
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disclosure. The lawyer, however, mdy be required by Rule 1.16(d) to seek permission of the tribunal to withdraw if
the lawyer s compliance with this Rules duty of candor results.in such an extreme deterioration of the client-lawyer
relationship that the lawyer can no. Ionger competently represent the client. See also Rulé 1.16(c) for the circumstances in

which a lawyer will be permitted to scek a tribunal's permission.to-withdraw, In connection with a request for-permission
to withdraw that is premised. on a chent's ‘misconduct, a lawyer may reveal information relatlng to the representation
only to the extent reasonably: necessary ‘to comply with this Rule or as otherwise permitted- by- Rule 1.6.

Notes of Decisions{70).

'fonsolj. Laws; Book 2% App., NY ST RPC Rule 3.3
arch 15, 2019.

Rules'of' Prof. Con., Rule 3.3 Mc
Current with-amendmerits throug _

Enid of Dociisent 2019 Thomson Reuiers, No.claim 1o origina U5, Government Works.
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McKmnev & Consohdated Laws of New York Annotated

Mamtammg the. Integntv of the Professng_

‘Rules of Prof Con.; Rule 8.4 McK.Consol.Laws, Book 29 App.
Rule.8.4. Misconduet

Currentness

A lawyer or law firm shall not:

(a) violate or -at'tem_pt_t_O'vio_Iate-theé _:ules_-_of Professional Conduct, knowingly assist or induce another to do so, or do

so. through the acts of another;
(b) engage in illegal conduct that.'adéveisely:réﬂécts oh the lawyer's honesty, trustworthiness or fitness as a lawyer;
(c) engage in conduct involvin o4 diSﬁOﬂeS_[y, fraud, deceit or misrepres_entatiqn;

(d) engage in conduct that is prcjudéciél to the administration of justice;

(e) state or-imply an ability:

(1) to influence improperly or upon-éin;'el'evant- grounds any tribunal, legislative body or public official; or

(2) to achieve results. using means t}_éat;.vio.l'a._'_te these Rules or.other law;.

(£) knowingly assist a judge or Judlmal officer in conduct that is a violation of applicable rules of judicial conduct or
other law; Do

(2) unlawfully-discriminate in the. 'pi'actice of law, including in hiring, promoting or otherwise determining conditions.
of employment on the basis of age, race creed, color, national origin, sex, disability, marital status, sexual orientation,

gender identity, or gender’ expressmn Where there is a tribunal with _]ur‘lSdICthl’l toheara complalnt if timely brought,

other than a Departmental Dlsc:lphnary Committee, a complaint based on unlawful discrimination shall be brought
before such tribuinal in the first 1nstance A certified:copy of a détermination by such a tribunal, which has become final
and enforceable and as to which the rlght to judicial or appellate review has been exhausted, finding that the lawyer
has engaged in 4n urlawful dlscnrmnatory practice shall constitute prima facie evidence of professional thisconduct in
a disciplinary proceeding; or
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{h) engage in any other 'c'onduct'-th'ait ajclve’rs’ely reflects on the lawyer’s fitness as a lawyer.

Comment

[1] Lawyers are subject to discipline | when theyviolate or attempt to violate the Rules of Professional Coriduct, knowingly
‘assist or-induce another to do 5o, or'-do so through the-acts of another, as-when they request or instruct an agent to
do so on their behalf. Paragraph (a. however does not prohibit a lawyer from adwsmg a ¢client concerning action the
client is legally entitled to take.

[2] Mdny kinds of illegal conducl; reﬂect adversely on fitness to.practice. law. Tllegal conduct. involving violence,
dishonesty, fraud, breach of trust; ior serious intetference with the adrinistration of justiee is illustrative of conduct
that reflects adversely on fitness toipq«actmc law. A pattern of repedted offenses, even ones of minor- &gmﬁcance when
considered separately; can indicate mdlfference to.legal obligation.

[3] The prohibition on.conduct preju cial to the administration of justice is generally invoked to punisticonduct, whether
or ot it violates another ethics rule, hat fesults in: substantial harm to the justice system comparable to those caused by
obstruction of justice, such as ad\nsmg a-client to testify falsely, paying a witness to be unavailable, altering documents,
repeatedly. disrupling a proceedmg,g i failing to cooperate in an atterney disciplinary investigation or proceeding. The
assertion of the lawyer's constituti al rights consistent with Rule 8.1, Comment [2] does ot constitute failure to
cooperate. The conduct must be s_er}ously inconsistent with a .lawy_e_r s rcsponsnb_lht_y as an officer of the:court. .

[4]. A lawyer may refuse to comply w1th an obligat'ion';impgsedf by la_wﬁif such refusal is based upen a reasonable good-
faith belief that n6 valid obligation ?s'ts because, for eXample the'law is‘unconstitutional; conflicts with other legal-or
professional obligations, oris othemlse invalid. As set forth in Rule 3.4(c), a.lawyer may not disregard a specific ruling
or standirig rule'of a tribunal, but can take appropriate steps to test the validity of such a rule or ruling.

[4A] A lawyer harms the integrity @f the law and the legal profession when the lawyer states or implies: an ability to
influeiice improperly any officer or agency of the executive, legisiative or judicial branches of government.

[5] Lawyers holding public office assume legal responsibilities going beyond those of other citizens. A lawyer's.abuse.of
public office can suggest an 'inabilitiy to fulfill the professional role-of [awyers, The same is true of abuse of positions of
private trust such as trustee; executor -administrator, guardian, agent and:officer, director or manager of a corporation
or other organization..

{5A] Unlawful discrimination in- the pracuce of law on the basis of age, race, creed, color, national origin, séx, disability,
marital status, or sexual orientation: is. govemed by paragraph (g).

Notes of Decisions (834)

Rules of Prof. Con.; Rule 8.4 McK.; Consol. Laws, Book 29 'A_p_p._, NY ST RPC Rule 8.4
Current with-amendments through _M?rc_h 15, 2019.

End of Docuinent . 22019 Thoméon Reuters. No ciaim to driginal U8 Govérnment Works.
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Chent Lawyer Relatlonsh&n

Rules o:f Prof Con., Rule 1.1 McK.Consol.Laws; Book 29 App.
Rule 1.i. Competence

Currentness

(a) A lawyer should proyide'compe’_t{:nt; representation to a client. Competent representation requires the Jegal knowledge,
skill, thoroughness and preparation reasonably necessary for the representation.

(A lawyer shall not handlea. legal matter that the lawyet knows or should know that'the lawyer isnot competerit-to
handle, without.associating with a Iawyer who.is competent to handle it.

(c} A lawyer shall not intentionaliy_:g
(1) fail to'seek the .-Dbj'ectives of-"thé-é:'lig:nt thi'bu_gh reasonably available means permitted-by law and these Rules; or

(2) prejudice or damage thé clien’t--.clﬁripg the course of the representation except as permitied or requiréd by these Rules.
Comment
Legal Knowledge and Skill

[1] In determining whether a ldwycr employs the requisite Icnowleclge and skill in a particular matter, relevant factors
include the relative complexity and spec1ahzed nature of the matter, the lawyer's general experience; the lawyer g tralnlng
and experierice in the field in question, the preparation and study the'lawyer is able to give the matter, and whether it
is féasibie 1o assodiate with a law_yef of established competence in the field in question. In many instances, the required
proficiency is that of a general -pfact__itianr._'Expertise in a particular field of law may be required in some circumstances.
One such cifcumstanice would be where the lawyer, by representations.made to the client, has.led the client reasonably
to-expect a special level of -'exp_erti_seé' ‘the matter undertaken by the lawyer,

[2] A lawyer need not necessarily 'h'ave'special training or prior experience to handle legal problems-of a type with which
the lawyer is unfamiliar. A newly ddmltted lawyer can. be as competent as a practitioner with long experience. Some
important legal skills, such as the. analysns of precedent, the evaluation of evidence and legal drafting, are required in all
legal problems. Perhaps the most .f_u:_}dal_nental legal skifl consists of determining what kinds of legal problemsa situation
may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate
repfe_scntation in a wholly novel field through necessary study. Competent representation can also.be provided through
the association. of a lawyer of eStainshed comipetence in the fiéld in quéstion.
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[3] [Omittéd.]

[4] A lawyermay.accept rcpresentanon where the requisite level of competence can be achieved by adequate preparation
before handling the legal matter. Thls d.pphes as well to a lawyer who is appointed as.counsel for anunrepresented person.

Thoroughness and Preparation

[5] Competent handling of a partlcu r - matter- includes inquiry into and analysis of the factual-and legal elements of the
problem, and se of methods and pmcedures meeting the standards of competent ptactitioners. It'also includes adequate
preparation. The required attentlon and preparation are determined in part by what is at stake; major litigation and
complex transactions ordinarily. requn’e more extensive tieatment than matters of lesser complexity and consequence.
An agreement between the lawyer and the clienit may limit the scope of the répresentation if the agreement complies

with Rule 1,2({c).

Retaining or Contracting with La_wy:ers: QOnutside the Firm

[6] Before a lawyer retalns or contracts with other lawyers outside the lawyer's own firm to provide or -assist in the
provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the client and should
reasonably believe that the other lawyers ‘sefvices will contribute to the competent and ethical représéntation of the
client, See a/so Rules 1.2 (alloca,tlo of authority), 1.4 {(communication with client), 1.5(g) {fee sharing with lawyels
outside the firm), 1.6 (confidentialit 'E_and 5.5(a) (unauthorized practice of law). The reasonableness of the decision to
fetain or contract with other- Iawyers outside the lawyer’s own fitm will depénd upon the circumstances, including the
needs of the client; the education, experience and reputation of the outside lawyers; the nature of the services assigned to
the outside lawvers; and the legal pif'ot;ection's-, professional conduct rules, and ethical envirofirients of the jurisdictions
in.-which thcj_scrﬁiccs_.'w'ill be p_erfﬂ'm:;ed, particularly relating to con’ﬁden_tial information.

[6A] Client consent to contract with @ lawyer outside the lawyer’s own firm may not be necessary for discrete and.
limited tasks supervised closely by alawyer inthe firm. However, a lawyer should or"d”inarily obtain client consent before
contracting with an cutsidé lawyer to perform substantive or strategic legal work on which the lawyer will éxercise
in‘dép‘cndeht Judgment without‘cio‘sé supervision or review. by the referring lawyer. For example, on one hand, a lawyer
who hires an outside lawyer ona’ per diem basis to.cover a single court call or a routing calendar call ordinarily would
not need to obtain the client’s prior] mformed consetit. On the other hand, a lawyer who hires.an outside lawyer to argue
a summary judgment motion or negotlate key points in a transaction ordinarily should seek to obtain the client’s prior
informed :consent.

[7] When Iawyer"'from more than o_néilaw'ﬁi'-m are providing légal sérvices to the client on a particular matter; the lawyers.
ordinarily should consult with-each other about the scope of their respective roles and the allocation of responsibility
among them. See Rule 1.2(a). ‘When allocating résponsibility in a matter pending before:a tribunal, lawyers and parties
may have additional obligations (e.g:, under local court rules, the CPLR, or the Federal Rules of Civil Procedure) that
are a maiter of law beyond the:sc’:o‘p:f: df theése Rules.

[7A] Whether a lawyer who contracts with a Jawyer outside the firm needs to obtain informed consent from the. client
about the roles.and respon51b111tles ef the retairing and outside lawyers will deperid on the circumstances. On oiie hand,
of a lawyer rétdins an outside lawycr or Taw firm to work under the lawyer’s close direction and supervision, and the
retaining lawyer closely reviéws the out51de lawyer’s work, the fetainin g lawyer usually will ot need to consult-with the
client-about the out51de lawyer’s ro]e and level.of responsxb:hty ‘Onthe other hand, if the outside lawyer will have.a more
material role and will exercise more! 'utonomy and responsibility, then the retaining lawyet usually should consult with
the client. In any event, whenever ; tammg lawyer discloses a client’s confidential information to Jlawyers outside’ the
firm; the retaining lawyer should.co;nply with Rule 1.61__a1_,
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[8] To maintain. the requisite knoWléd Ige and skill, a lawyer should (i) keep abreast of-changes: in substantive and
procedural law relevarit to the lawyer s practice, (i) keep abreast of the benefits and risks associated with technology the
lawyer uses to provide services to cllents or o store or transmit confidential information; and (i) engage in continuing

study and.educationi and comply: w1th 4ll applicable continuing legal education regquirements under 22 N.Y.C.R.R. Part.
1500.

Editors' Notes

PRACTICE COMMENTARIES

by Professor Patrick M. Connors
Subdivision (a)

C1.1:1 The Rule of Competence:
CL.1:2 Examples of Incompetent 'Rt%prfésentaﬁun'
C1.1:3 Competence Compared with 'ES_t:andard of Care in Legal Malpractice Action

C1.1:4 *Should” vys. “Shall”
Subdivision (b)

C1.1:5 Must a Lawyer “Associate” Wlﬂ'l Another Lawyer?
C1.1:6 “Associating” With a COmpéteht--LaWyer

C1:1:7 Rule 1.1(a) vs. Rule L.1(b): Fallure to Provide Competent Representation vs. Failure to Associate with 2 Competent
Lawyer

C1.1:8 The Emergency Exception tu: ‘Competence _
Lo ‘Subdivision (¢)

C1.1:9 Failure to Seek Obj_écti"'es'.oi;' the Client

C1.1:10 Prejudicing or Damaging the Client During the Course of the Representation

Subdivision (2)

‘CL1L:1 The Rule of Competence
Rule 1.1(a) states that “[a] lawyer should provide competent representation to a client.” “Competent
representation” is, in turn, defined to. require “thie légal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation,” Rule 1.1(a). The compefence requirement is.appropriately housed
at'the putset of the Rules, as it 1s central t6 the practice of law. The legal profession must ensiire that the sérvices
it.offers to the public are pmvifdefd in a competent fashion.: As noted by the First Department, “an attorney is

"
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obligated to know the law relatmg to the matter for which hefshe s representm gaclient and it is the attorney's
duty, ‘if he has not knowled ge of the-statites, to inform himself, for, like any artisan, by undertaklng the work,

e represents that he is capable; f performing it in a skillful manner.” Reibman v. Senie, 302 AD.2d 290, 291,

736 N.Y-.8.2d 164, 165 {1st DeD "':‘2003)

Comment I to-Rule 1.1 acknowledges that the required level of skill isnormally that of a-general practitioner.,
This is similar to the-standard: c are applicable to a fawyerin a legal malpractice action, which requires that the
client demonstrate “that an att ﬁey failed to exercise ‘the ordinary reasonable skill and knowledge' commonly
possessed by a:member of the Iegal profession.” Darby & Darby, P.C_v. VSI Intl, Inc, 95 N.Y.2d 308, 313,
716 N.Y.8.2d 378, 380( 2000):5 e Practice Commentary C1.1:3, below. In sum, competence does not require
:excellence, Rather; it requlres a reasonable level of knowledge, skill and preparation for the representation at
issue. Pl

There are several factors thdt are considered in measuring, whether a lawyer has provided. competent.
representation. These include the compchIty of the matter, whethier the matter réquires speuallzed knowledge
in a particular area of the Iaw, the lawyer's practice experience and training in the general subject matter of
the reprcsentatlon the. preparathn the lawyer can devote to the matter under the time constraints imposed by
‘the client, and whether the laWyel can associate with another lawyer who Is competent in the rélevant field.
See Comment | to Rule 1.1; see also Rule 1.1(b). While Rule 1.1(a) states a uniform standard of competence,
the.application of these factor% will sometimes yield different results when applied 1o different !'awyers For
example, if alawyer hasa broad range of experienceand training in the area in question, and has communicated.
this expertise to the client, it may be appropriate to hold the lawyer to a higher level of competence in the
matter in ‘question. See Ccmment 1 to Rule-1.1; Restatement (Third) of Law Governing Lawyers § 52 cmt. d
(“a lawyer who represents‘to & cllent that the lawyer has greater competence -or will exercise greater diligence
than that normally.demonstrated bylawyers in pood standing undertaking similarmatters is held to that higher
standard, on which siich a clle;:l_t i entitled to rely™).

The effort required to achieve competence will also vary depending on the nature of the subject matter of the
represéntation. As noted in. Comritent 5 to Rule. 1.1, “[cJomipetent handling of a*particular matter includes
inquiry into and analysis of the factual and legal elements of the problem.” The scope of the necessary
inquiry and analysis can vary W1dely depending upon the nature of the legal issues that ate at the heart of
the representation. The preparanon necessary to achieve competende will:also depend on the stakes involved.
Obviously, “major litigation and complex transactions ordinarily require more extensive treatment than
matters of lesser complexity- al;l;d- consequence.” Rule 1.1, Comment 5.

‘The lawyer may limit the scope of the representation of the client provided, among other things, that the client
gives an informed consent. Rule 1.2(c); see Practice Commentary Rule 1.2, C1.2:6. “Although an agreement
for a limited ‘fepresentation -dceé not exempt.a lawyer ffom the duty to provide competent répresentation;
the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and
preparation reasonably 'necess_zir_yf for the representation.” Rule 1.2, Comment 7.

As in the legal malpractice context _ competence should be measured at the time:of the representation, and
not at some future moment when once debatable and questionable points are settled. See Darby & Darby,
P.C.95N.Y.2d at 313, 716 N :8.2d af 381 (“What constitutes ordinary and reasonable skill and knowledge
cannot be fixed with prec1510n but should. be measured at the time of réprésentation,”). Attorneys should,
however, keep abreast of the law and “familiarize themselves with current legal developments so that they caﬁ
‘make.informed judgments and: efiectwely counsél their clients.” Id. ‘at’314, 716 N.Y .8,2d at 382; see Rule I.1,
Comment 6. The continuing Iegal education requirements imposed by 22 N.Y.C.R.R. Part 1500 (“Mandatory
‘Continuing Legal Education’ Pgogram far Attorneys in the State of New York™)do not guarantes that'a lawyer
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will act competently in all rept’ieséntat’ions,'but_ the failure to satisfy these requirements-for _severa]-years_ might.
be relevant to whether the lawj,'erf-' has acted competently in a particular matter.

C1.1:2 Examples of Incompetent '-R_eéprie’se‘ntatian

-assigned. Id.; see Rule 5.2(a)

The failure to provide competent representation arises in-a broad array of situations. It is helpful tonote-a few-of
the more comimon instarices in which a competence problem arises. For example, a lawyer who agrees to. bring
an-action on behalf of a client fut fails to satisfy the statute of limitations, violates the. hortatory provisions

in Rulé 1.1(a). See-also NYSBA Op 275(1972) {concluding that lawyer has affirmative obligation 1o inform

client of failure to act compctcntly in these circumstances). While the lawyer will not be subject to discipline

under Rule 1.1(a), she can' certamly be liable for legal malpractice. See Practice Commentary Cl.1: 3, below.

:a. matrimonial matter, she should discuss with the client matters relating to
equitable distribution, support v151tat10n, and custody and emphasize their significance. “Where the lawyer
hasobtained only a divoree decree without attempting to resolve thise other probleins, a serious question arises
as$ to-whether he has. represented _h:s client competently.” NYSBA Op. 425 (1975).

If'a lawyer represents a clien ;

The obligation to provide compefpent representation requires the lawyer “to avoid accepting more matters than
the lawyer can competently hﬁnﬁlé and & duty to reduce one's workload if it has become unmanageable.”
NYSBA Op. 751 {2002). This. long standing problem drises in a broad- array of practice areas including those
mvolvmg legal services lawyers, prosecutors, governmental lawyers and htlgators ‘[T]he lawyer may not justify

neglecting a miatter, preparmg nadequately, ‘or otherwise performing incompetently on the ground that the
lawyer had too many matters to handle.” 74, n.1. Furthermore, while it may present many practical difficulties,
a subordinate lawyeér has an. 11j1df;pendent obligation to determine whether particular conduct comports with
the duty of competence in Rﬁu]t;: 1.1 and whether the lawyer is competent to handle matters the lawyer has been

]

lawyer is bound by these Rules notwithstanding that the lawyer acted at the

direction of aniother person™).

'C1.1:3 Competence Compared with Sta‘ndard of Care in Legal Malpractice Action

An attorney who undertakes to fcp‘resent a-client impliedly represents that (he, she) possesses a reasonable degree of
skill, that (he she)is-familiar wlth the rules. regulating prat,tlce in actions of the type which (he she) undertakes to
bring or-defend and with such prmc1p1e5 of law in relation: to such actions as are well settled in the practice of law, and
that(hié, she) will exercise reasonable care. Reasonable care means that degree of*skill commonly used by an ordmary'

Rule 1.1(a)s pronouncements 01'1 competencc dovetail with the standard of care applicable in a legal malpractice
action, which measures whether a lawyer's conduct cai result in ¢ivil liability, The New York State pattern’ Jury
instruction on legal malpracthe_. provides:

member of the legal profession.

NY PJ12:152 'Malpractice_-Attomeiz.

‘The courts have repeatedly stated that the violation of a Rule of Professional Conduct, standing alone, will hot

“create’a duty that gives rise to 4 cause of action that-would otherwise not exist at law.” Shapiro v. McNeill,
92 N.Y:2d 91,97, 677 N.Y.S.2d 48 50 {1998} As noted in the “Preamble™ section of the New York Rules of
Professional Conduct, the: “[v]Iolatlon of a Rule should not itself give rise to a cause of action against a lawyer
nor should it create any presumptlon in such a-case that a legal duty has been breached.” Preamble: Scope;
para. 12, Therefore, while the violation of a Rule of Professional Conduct is some relevant evidence of legal
malpractlce it-does not necessarﬂy'constitute legal malpractice. See Swift v, Choe,:242 A.D.2d 188, 194, 674
N.Y.8:2d 17, 21 (Ist Dep't. 1998) (*it is not an alleged violation of the disciplinary rules that forms the basrs
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‘of the malpractice claim, a]thOIilg_lil some of the conduct'constituting a violation of a dis¢iplinaty rule may also.
constitute evidence of 'malprac!;_icé”)_;

Oddly, Rule 1.1(a)'s duty of compctcnce is not'expressed in mandatary terms. See Practice Commentary CL.§:

4, below. If an attorney does nOt comply with this aspirational ethical rule, hiowever, she almost certainly has
v:oiated the standard of care owed to the client in the legal malpractice realm, and may be subject to damages
if the other elements of a legal malpractlce claim are established. See NY PII 2:152. Malpractlcc Attorney,
Comment, sections € and D. Desplte the fact that Rule 1.1 states the duty of competence in aspirational terms,
dlawyercanstill be subject to cwll liability for even a single act of incompetence. See NY PJ 2:152 Malpractice-
Attorney. ; :

C1.1:4 “Should” vs. “Shall”
ABA Model Rule 1.1, which is thﬁ: genesis for the New York Rulle, states that a lawyer “shall provide competent
representation.” (emphasis ddded) The New York courts opted to make the “competent representation™ rule
aspirational, rather than mandatory This change was recommended by the New York State Bar Association
{ NYSBA”) to reflect the ¢ practlce of disciplinary authoritics;” which rarely prosecute isoldted and careless
instances of incompetence, lack af zeal, or damage to-a client. See NYSBA Proposed Rules of Professional
Condutt, February 1,2008 (“NYSBA Report™), p.'12,

It is important to note, 'howev'e;r_, ';h_a't the rulé proposed by the NYSBA was accompanied by a provision that
did make in_com_petent_-represeiritation a disciplinable offense if it was provided “intentionally,. recklessly or
repeatedly.” NYSBA Report, p. 10; Unifortunately; that [anguage was not ultimatelyadopted by the courts. The.
absence of this 'eXplanatofy-lanfguage in Rule 1.1{a} will doubtless make it-more difficult to-discipline lawyers
whao repeatedly fail to pro\_ri_dei,cci:_mpctent' representation, one of the most common complaints registered by
clients. It is possible that a'lawfe'riwho has failed to provide competent répresentation has violatéd Rule 1.1(b).
See Practice Commentary C1. 1 6&?, below. Furthermore, in _ﬁppropfiate circumstances, Rule 8.4(h), which
states that “4 lawyer or law ﬁrm shall not ... engage in any othier conduct that adversely reflectson the lawyer's
fitness as a lawyer,” could provide. grouinds to impose discipline on-a lawyer who- fails to 'provi_de competent.
representation. :

Subdivision (b)

C1.1:5 Must a Lawyer “Associate” Wlth Another Lawyer?
Ru’lé.‘ 1.1 (b) requires a lawyer toé;as'sociate herself with another. la'Wyer if “the lawyer knows or should know that
thelawyer isnot competent to Haﬁdle [the matter].” This provision applies'an objective standard of competence.
Therefore, even if the lawyer is riot personally aware that she is.inconipetent to ‘handle a matter, she can be
disciplined under Rule 1.1(b) if lie should have known of the incompetence.

On its Tace, this subdivision apﬁeai's to be quite expansive, requiring the lawyer to associate hersell with another
lawyer in‘aniy instance in which she has no prior experience in the subject matter of the fepresentation. In actual
practice, however, the subdmslon will likely have a limited apphcatlon

As the Comments reflect, COm_pZetelice. can be achieved in many different ways short of actually associating with.
a lawyer who is competent in the field, For example, it is well recognized that lawyers can achieve competence
through research and self study in a patticular discipline within the law. As noted in Comment 4 to Rulé 1.1,
“[4] lawyer may accept representation where the requisite level of competence can be achieved by adequate
preparation before handling the legal matter.”
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For those newly admitted to he bar, or those with a limited practice area, the Comments thankfully
acknowledge that Lo

Alawyer need not necessarily have spec:lal training or prior experience to-handle legal problems of a type with which
the lawyer is unfamiliar, A- newly adm1tted lawyer can be as competent as a practitioner with long experience .... A
lawyer can provide adequite repl‘ entat:on in a wholly novel field throughnecessary study,

Rule 1.1, Comment 2.

1f a lawyer intends to achieve eioﬁpetence'i'n a matter through research and study, the client skould be placed
on notice of that fact, The preparatlon required cannot result in an unreasonable charge to the client, or the
fee - would llkely be deemed exdesswe See-Rule 1:5(a) (prohibiting excessive feés and expenses). If the lawyer:
plans to become competent in the matter at the outset of the representation; it may be approprlate to charge d.
reduced fee in recognition of t}ie fact that the lawyer will likely expend more time on the matter than a.lawyer.
whio is already ‘competent w1thi1n_ithe field. This may-be desirable toa ¢lient who wishes to retain her regular
lawyer on a new matter, ratherith}m forming a new relationship with another lawyer. .

Any preparation necessary to. écﬁieve ‘competence must be performed 'di'l'igently, thoroughly, and within the
titne frames required by the: partlcular matter. See Rule 1.3(2) (Mandating that the lawyer act with redsonable
diligence and comipetence in representmg a client). Therefore, if the client's matter requires prompt action in
an area of the law in which the lawyer is not competent, it.is-unlikely that the lawyer could achieve competence
through substantial self study. Se{e Raule 1.1, Comment 5 (**Competent handling of a:particular:matteiincludes.
inquiry into and analysis of the factual and legal elements of the problem, and use.of methods and procedures.
meeting the standards of 'compifetent practitioners. It also includes adequate preparation.”).

C1.1:6 “Associating” With a Competent Lawyer
If a lawyeris not competent to Eh_efndle-a 'm_a_tter, and does not cure the incompetence through preparation and
study, se¢ Practice Comnmentary C1.1:5,above, Rule: 1. 1(b} requires the lawyer to.associate herself with another
lawyer who is competent to. -hatéidle_ the matter. This can be accomplished in several ways.

If the lawyer handling the- mdfter s i a- firm in which 4 partner or associate is competent in. the partieuldr
field, that can satisfy the dlctates of Rule 1.1(b). Additionally, if the:competent lawyer has an “of counsel”
relationship with the firm, oris part -time lawyer at the firm, Rulé 1.1(b) can be satisfied.. In. these instances,
client consent to. associate. with the competent lawyer would generally not be necessary because the client is
hiring the law firm ar’icl'Co'nﬁcleénl;iaJ information can normaily bé shared.among lawyers.working at the firm.
Rule 1.6, Comment 3 (“Iawyefrs_ in a firm may; in the course of the firm's practice, disclose to each other
information relating to a client of the firm, unless the client has instructed that particular information. bé’
confined to'specified lawyers™),; '

Thé lawyer handling the .ma'tteli' could also satisfy Rule 1.1(b) by associating with a competent, lawyer-outside
her ﬁ_r-m'-.' In that'i_nStance_,_howéve;r, the lawyer will normally be required t6 obtain the client's consént to share-
the client's confidential information with the competent lawyer. Seé¢ Rule 1.6(z)(1) (requiring lawyer to-obtain
clientconsent to reveal conﬁdenual information}; see alse Rule 7. 3(a)(2)(v) (pl'Dhlbltlllg a fawyer from engaging
in solicitation “if the lawyer mtends or expects, but does not disclose; that'the legal services nécessary to handle:
the matter competently will be performed prxmanly by another lawyer who is not affiliated with the soliciting
lawyer as'a partner, associate or of counsel”). Furthéermore, if the lawyer handling the matter plans to.split
fees with the competent lawyer, the requireritents of Rulé 1.5(g) must be satisfied: Thesé include, among other
things, that “the:client agrees to the employment of the other lawyer after a full disclosure that .a division of
fees will be made.” Rule 1. S(g)(Z)
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In either of the above mstances the lawyer handling thié matter must work closely with the competent lawyer
to satisfy the requirements ofg 'fule 1.1. In this regard, the term “associating” in Rule 1.1(b) is somewhat
misleading. A mere casual’ asaocnatmn will not-do. For example, a lawyer could not seriously contend that
she satisfied Rule 1.1(b) samply because a partner in-her firm, quité possibly in a distant satellite office, was
competent to handle the matter Rather the competent lawyer must work closely with the lawyer handling the
matter-to-eisuie. that.eompctel;lt._;?epresentatlon of thé client is achieved. As‘noted in NYSBA: Op. 762 (2003);

The presence of another lawyer 1n the firm cornpetent to handle the matter does not absolve the first lawyer of the
obligation under DR. 6- lOl[predeoessor to Rule 1.1(b)] unless he ot she actually consults with the second lawyer,
Therefore, 4 New York firm s_houlq assure itself that all lawyers-{including lawyers licensed only in foreign countries)
working in the New York office are competent {0 handle matters undertaken by then, and if not, to have in'place a
procedure for consultation with a lawyer who has competence in the area,
Finally, necessary preparation may require the lawyer handling the matter to associate with proféssionals in
other disciplines, such as dceotmt‘.dhts. Similarly, in a medical malpractice action, “competent. representation
includes the lawyer's duty to. 1ender the customary services in selecting and workmg with appropriate expert
witnesses.” NYSBA Op. 572 (1985)

C1.1:7 Ruie 1.1(a) vs. Rule 1.1(b): Fallure to Provide Competent Representation vs: Failure te Associate with-a Competent

Lawyer
1t is difficult to make sense of the d1chotomy between the hortatory instructions in the competence provision
in Rule 1:1(a) and the mandatory dictates in Riile 1:1(b). Although niot entirely satisfactory, one possible way
to recongile the provisions:is aﬁfollowa Rule 1.1(a) applies to-the lawyer who'is generally competent to handle
the client's matter, but who' fa;ﬂs_; to provide competent representation. For example, a lawyer competent in
medical malpractice actions migh:t- fail to thoroughly prepare the client's medical malpractice action, resulting
in its dismissal. That would-constitute a failure to adhere to Rule 1.1(a), but because of the hortatory nature of
‘that provision, the lawyet would niot be'stibject to.discipline. If, however, a lawyer handling such a mattér Knew
or should have known that _she§ was not competent in medical maipractice actions, failed to become competent
‘through necessary study, anc failed to propetly associate with a lawyer who was competent to handle the
matter, the lawyer would bé iy Violation of Rule 1. t(b), which is manddtory in nature. The latter la,wyer would,
therefore, be subject to dlsclplme

It should be noted that in enher mstance above, the lawyer can be subject to civil liability for legal malpractice.
See- Practice Commentary :3 (“Competence Compared with Standard of Care in Legal Malpractice

Action”), above.

C1.1:8 The Emergency Exception to Competence

Itis2 A.M. on a.cold Sundaymorning and a lawyer awakes:to the sound of her phone ringing. She initially
believes the call is from one of her antitrust clients, or from a beleaguered associate at her ﬁrm working around
the clock on an antitrust matter Instead, the call is from a neighbor who has just been arrested for diunk
driving; The neighbor notes that he has tned to contact several criminal defense lawyers with no success, and
beseeches the neighbor to agree to represent her and come to the jail to assist her.in deahng with the police.

Assummg that the anfitrust laWyEr has never handléd.a criminal matter and is incompetent.in that realm,; can
she assist her neighbor who cannot find another lawyer?

Comment 3 fo ABA Model Rule 1.1 notes that:
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In an emergericy. a lawyer may gwe advice or assistance in-a matter in which the lawyer does not have the skill
ordinarily required where referral to-or consultation or association. with another lawyer would be impractical. Even
-In an. emergency, however, assxstance should be limited to that reasonably necessary in. the circumstances, for ill-
considered action nnder emergeng:y Er_:oru_ihttons. can jeopardize the client's interest.

Despite her incompetence in crm' inal matters, this emergency exception would permit the antitrust Jawyer to-
provide some sort of limited répresentatlon to the neighbor during the scope of the emergency. Therefore, if
the antitrust lawyer did assist the: nelghbor in the wee hours of the morning, shortly thereafter she would need
to cure her incomipeterice in crij mnal matters thiough research and study, or by associating with a lawyer who
is competent to handle the. matter In lieu of these alternatives, the lawyer could attempt to withdraw from the
mattet, which might require the penmssm_n.- of a tribunal. See Rule 1.16(d).

Although a:Comment 3 was imuaﬁly included in the NYSBA Report, it is now designated as “Reserved.” Dogs.
that mean that the emergency exception is not. available under New York's Rule 1.1? While not spelled out.
cledrly, the'.e_,xccptien.can 'likely!ba_. invoked-under the Rule. The relevant factors to be considered-in determlmng
competence include “the preparation and study the lawyer is able to give the matter, and whether it is feasible.
t6: associate with a lawyer of dstablished competence in the field in question.” Rule 1.1, Comment 1. In an
emergency, the lawyer will have ﬁtt’le time to prepare the matter and may be unable to associate with another
competent lawyer’ on short notice. Those factors should be considered in determining if the lawyer responding
‘to a client's emergency acted i anormance with Rule 1.1 competence standards.-

Subdivision {(c)

C1.1:9 Failure to Seek Objectives of the Client
Rule 1.1{c)(1) provides that “[a] lawyer shall not intentionally fail toseek the objectives of the client through
teasonably available medns perriitted by law and these Rules.” This subdivision has limited ‘application. It
applies only where: 1) the :l_awyeér is aware of the objectives of the client, see Rule 1.4(a)(2) (requiring a lawyer to.
“reasonably. consult with the client about the means by which the client's objectives ate to'be accomplished”),
2) there are reasonably available:means to. achieve these objectives that are permitted by law and the: Rules of
Profé¢ssional Conduct;-and 3) tIZ'Le lawyer intentionally fails to séek those objectives.

Therefore, a lawyer who qarejessly or negligently fails to seck the client's objectives does not violate this.
provision, In addition, if the ob:icétive's of the-client aré not achievable through reasonably available means, the
lawyer need not pursue them. A lawyer need not, for example, pursue a scorched earth strategy in discovery,
even. if the clierit agreed to pay for it and the demands would not.be frivolous. This type of strategy isnot a
“reasonably available means” to pursue the client's objectives. If accomplishing the client's objectives require
the lawyer to violate.the law of 'th:e. Rules of Professional Conduct, that provides an independent basis for the
lawyer to refuse to pursue 'therh. See also R’.\il&"l.4'(a)(5)'_(requirin g a lawyer to “consult with the client about
any relévant limitation on t'h‘e'_jaWyer’s conduct when the lawyer knows that the client expects assistance not
permitted by thiese Rules or othier law™).

C1.1:10 Prejudicing or Damaging the Client Daring the Course of the Representation
Rule 1.1{c)(2) states the obviouéf 4 lawyer cannot intentiondlly prejudice or-damiage the clienht during the course
of the rép_r.es.entation. While-thﬁis provision does not apply to a lawyer who negligently harms the client, that
type of conduct may lead to a Gioiatio'n of other Rules. See, e.g.. Rule 1.3 (requiring, among other things; that.
a lawyer act with reasonable dlhgenc:e and promptness.in Tepresenting-a client and refrain from neglectlng a
client's matter). Furthermore, 1f the lawyer intentionally prejudices ot damages the client during the course of
the representation, she is subject to liability in a civil action:for legal malpractice and/or breach of fiduciary

&
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duty. See also Judiciary Law§ 487 (permitting an injured person to.recover treble damages against an attorney:
who* [ 15 gullty of any deceit or collusmn or consents to any deceit or collusion, with intent to deceive the court
or.any party” or who ' [w]llfully clelays hlS [or her] client'ssnit with a view to-his [or her] own gain®).

The Rule contains an. 1mportant caveat that permits the lawyer to prejudice or damage the- client if it is

“permitted or required” by the Ru]es of Professional Conduct. There are many instances in which. such
conduct is.authorized. For exz;mple, a lawyer is perrnitted to. reveal or use confidential information to the
extént necessary to prevent the client from ‘committing a crime or to comply with a law or court order, Rule
L6(b)(2), {6). If a lawyer operdtes under one of these exceptions to the duty of confidentiality, she wilt often
simultaneously prejudice the chent Additionally, if a lawyer is requxred to.disclose a‘client's fraudulent conduct
to a tribunal under Rulg-3, 3(b)[ she will no doubt cause.damage to the client's case..If the acts that prejudice
or damage the client are authorlzed under:some other provision it the Rulgs, ‘the lawyer can proceed without.
fear-of violating Rule 1.1(c)(2).

The resttictions in Rule 1. l(c)(i) only apply “during the course of thes représentation.” If representation:of the
client has concluded, a lawyer may damage or prejudice the former client as long as the requirements in Rule
1.6 pertaining to confidentiality and the duties to former clients outlined in Riule 1.9 are honored.

Notes.of Decisions (40)

Rules of Prof. Con.. Rule 1.1 McK. Consol. Laws, Book 29. App., NY §T RPC Rulg 1.1
Current with amendinerits: through Ma:rch 15, 2019,
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