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Cryptocurrency Boom—and Bust?

• SEC’s Office of Compliance Inspections and 
Examinations (OCIE):
– Priorities for 2019 include a focus on digital 

tokens, cryptocurrencies, and coins, and the 
cryptocurrency market

– Full report: 
https://www.sec.gov/files/OCIE%202019%20Priori
ties.pdf



Additional SEC Priorities for 2019

• Critical market infrastructure
• Cybersecurity
• Digital assets
• Anti-money laundering
• Retail investors



Tax Reform Effects Clearer

• Reductions in C-corporations’ tax rates make C-
corporations more popular

• Pass-through entities retain certain advantages
– Deduction for qualifying income is sometimes 

available
– Cap on deduction for state taxes reduces desirability 

of pass-through tax structure
• No clear right or wrong answer in all instances; 

careful examination of business and its long-term 
goals required



New Ways of Fundraising

• New SAFE (Simple Agreement for Future 
Equity; 2018 version) increasingly used

• KISS (Keep it Simple Security)
• SAFT (Simple Agreement for Future Tokens)



Legal Updates for Emerging-Growth Companies and 
Funds that Invest in Them



Legal Updates for Emerging-Growth Companies and Funds that Invest in Them

• Rule 203(1)-1 of the Investment Advisers Act of 1940, as amended (“Advisers Act”)

• An investment adviser that advises only venture capital funds (“VCFs”) is exempt from registration 
under the Advisers Act

Venture Capital Exemption:
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The SEC defines a VCF as a private fund that:

• Holds no more than 20% of the fund’s capital commitments in non-qualifying investments

• Does not borrow or incur leverage in another capacity other than limited short-term borrowing

• Does not offer redemption rights to investors outside of unexpected circumstances (i.e., change in 
tax or other legal requirements)

• Represents itself as a VCF to investors and prospective investors

• Is not registered under the Investment Company Act of 1940, as amended, and is not treated as a 
business development company (“BDC”) under section 54 of the same act

SEC’s Definition of a Venture Capital Fund:
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Section 3(c)(1) of the Advisers Act was expanded on May 24, 2018, when the Economic Growth, 
Regulatory Relief and Consumer Protection Act (“Growth Act”) was signed into law.  Section 504 of the 
Growth Act expands the exemption to include qualifying venture capital funds (“QVCFs”).

QVCFs are not deemed investment companies as long as the funds meet the following requirements:

• No more than 250 beneficial owners

• No more than $10MM in total capital contributions and uncalled committed capital

• Qualifies as a "venture capital fund” as defined under the “venture capital fund adviser” exemption 
under the Advisers Act

• Does not make a public offering of its securities

VCF Exclusions from Section 3(c)(1) of Advisers Act
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Qualifying investments are defined as:

• An equity security issued by a qualifying portfolio company that has been acquired directly by the
private fund (from qualifying portfolio company)

• Any equity security issued by a qualifying portfolio company in exchange for an equity security
issued by the qualifying portfolio company

• Any equity security issued by a company of which a qualifying portfolio company is a majority-
owned subsidiary or a predecessor, and is acquired by the private fund in exchange for an equity
security

Qualifying Investments:
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Equity security is defined as:

• Includes common stock, preferred stock, warrants and other securities convertible into common 
stock and limited partnership interests

Equity Security:
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Investments that do not meet qualifying investment standards are considered part of a fund’s non-
qualifying basket.  

• A fund must calculate the percent limit at the time it makes a non-qualifying acquisition; however, 
the fund it is not required to recalculate the percent limit if the acquired investment’s value changes

• A fund DOES need to recalculate the total percentage of its capital commitments deemed “non-
qualifying” each time it makes subsequent non-qualifying acquisitions

• If a fund holds more than 20% of its committed capital in non-qualifying investments, it must 
dispose of a portion of its non-qualifying investments to bring the fund back to the 20% limit

• A fund may use historical cost or fair value to determine the 20% limit so long as its methodology is 
consistent

Non-Qualifying Basket:
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A qualifying portfolio company has three requirements which are:

• Upon the fund making an investment, the company may not: (i) be a reporting company under the 
Securities Exchange Act of 1934, as amended the Exchange Act (“Exchange Act”); (ii) be listed or 
traded on any foreign exchange; and (iii) be an affiliate, either directly or indirectly, of an Exchange 
Act reporting company or a publicly traded foreign company

• The company may not borrow or issue debt obligations associated with the fund‘s investment and 
then distribute the proceeds to the fund in exchange for the private fund‘s investment (i.e. no 
leveraged buyouts)

• The company cannot be a private equity fund, VCF, hedge fund, commodity pool fund, mutual fund or 
an issuer of asset backed securities

Qualifying Portfolio Company:
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A short-term holding is considered an:
• Investment in cash and cash equivalents (e.g., bank deposits, CDs), US Treasury bonds with a 

maturity date of 60 days or less and shares of money market funds are permitted and do not count 
towards the 20% limit 

Short-Term Holdings:
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VCFs have certain limitations and requirements that must be satisfied to qualify for an exemption, such 
requirements and limitations include:

• A VCF can to continue to hold securities of a portfolio company that goes public as long as the 
investment was made prior to the company going public

• Leveraged buyout funds do not fall within the VCF exemption

• Leverage limitations: VCFs do not borrow funds, issue debt obligations, provide guarantees or incur 
leverage over 15% of the capital contributions and uncalled capital commitments.  

• ANY permitted fund-level leveraged must be for a non-renewable period not longer than 120 days

• A non-U.S. adviser may rely on this exemption if its clients meet the definition of a VCF

Other Items re VCF and Applicable Requirements:
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VCFs and their advisers must adhere to the certain reporting requirements and other rules which include:

• The completion of certain sections of the Form ADV

• Pay-to-Play Rule

• Certain advisers who can rely on the VCF exemption may register with the SEC as long as such 
adviser has at least 100 million in AUM

Reporting Requirements and Other Rules:
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Thank You for Joining

Q&A



Fizza Khan
A pioneer in providing outsourced compliance services to investment firms, Fizza Khan is an expert on regulations
governing investment advisers, broker-dealers and registered and private funds. Through leadership positions at
compliance consultancies, in-house legal counsel and compliance roles at various financial institutions and law firm
practice, Fizza developed an approach for her clients that calibrates best practices with their business realities. Having
personally handled numerous SEC examinations while in-house and as a consultant, Fizza knows how to satisfy
regulator expectations without creating unmanageable complexity.

Prior to founding Silver Regulatory Associates, Fizza was the Chief Operating Officer for U.S. Compliance Consulting and
a Managing Director at Duff & Phelps. She joined Duff & Phelps in January 2016 as a result of their acquisition of
CounselWorks LLC where she was a Partner. At both Duff & Phelps and CounselWorks, Fizza managed the day-to-day
provision of compliance services to the firm’s clients and built the foundations upon which advice was given.

Fizza developed her insider perspective from her experience at a wide range of financial institutions. As senior counsel
and the U.S. Chief Compliance Officer for DKR Oasis Management, a global private investment fund manager, Fizza was
responsible for all U S. regulatory matters and supervision of domestic employees. As Chief Compliance Officer for the
private fund business of Sandler O’Neill Advisors, a full service investment management, investment banking and
brokerage firm, Fizza registered the firm with the SEC as an investment adviser, developed and oversaw its Advisers Act
regulatory program and was responsible for the firm’s FINRA compliance. She also successfully managed a number of
formal SEC and FINRA regulatory examinations. As in-house counsel at Deutsche Banc, Fizza advised numerous
registered and private fund managers as to fund and advisory entity structuring, prepared their SEC regulatory filings and,
for the registered funds, performed analysis required by the Investment Company Act of 1940.

As an associate in the investment fund practice at Kramer Levin, Fizza specialized in the formation and management of
registered and private funds.

Fizza received a Bachelor of Science in Business from Drexel University, where she concentrated on Finance and
Economics and published a thesis on the effects of derivative trading regulation. She earned a law degree from the
University of Maryland School of Law.

Chief Executive Officer 
Silver Regulatory Associates
New York
+1 646.838.1718
fkhan@silverreg.com

mailto:fkhan@silverreg.com




























































































































































Cybersecurity Update

Richard L. Chen
rich@richardlchen.com



A User-Friendly Guide on How to Conduct a 
Cybersecurity Risk Assessment



Why is this important for venture capital funds?

• Must protect fund investor information

• Must protect firm strategy information

• Must ensure portfolio companies are not 
subject of catastrophic cybersecurity breach



SEC Guidance and Enforcement

February 3, 2015 SEC Risk Alert on Cybersecurity 

http://www.sec.gov/ocie/announcement/Cyber
security-Risk-Alert--Appendix---4.15.14.pdf



SEC Guidance and Enforcement

August 7, 2017 SEC Risk Alert - Observations 
from Cybersecurity Examinations 

https://www.sec.gov/files/observations-from-
cybersecurity-examinations.pdf



SEC Guidance and Enforcement

April 16, 2019 SEC Risk Alert on Common 
Regulation S-P Violations

https://www.sec.gov/ocie/announcement/ocie-
risk-alert-regulation-s-p

https://www.sec.gov/ocie/announcement/ocie-risk-alert-regulation-s-p


SEC Guidance and Enforcement

Enforcement Action Against R.T. Jones Capital 
Equity Management, Inc.

https://www.sec.gov/litigation/admin/2015/ia-
4204.pdf

https://www.sec.gov/litigation/admin/2015/ia-4204.pdf


The 5 Ws for Analyzing Cybersecurity 
Risk

• what information must be protected

• where is such information

• who has access to such information

• what threats does a firm face with respect to its 
information

• what measures have been adopted to protect such 
information
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