




 
   (a)(1)  All waters used or usable for interstate or 

foreign commerce including those subject to 
ebb/flow of tide 

(a)(2)  Interstate waters/wetlands 

(a)(3)  Territorial seas 

(a)(4)  All impoundments of WOTUS 

(a)(5)  All Tributaries of waters (a)(1) –(a)(3) 

(a)(6)  All waters adjacent to waters (a)(1)-(a)(5) 
(c)(1) Adjacent definition including abutting or 
separated by a barrier 
(c)(2) Neighboring definition 
(c)(2)(i) - Within 100 feet of OHWM of items 
(a)(1) – (a)(5) 
(c)(2)(ii)  Within 100-year floodplain and within 
1,500 feet of OHWM of items (a)(1) –(a)(5) 
(c)(2)(iii) Within 1,500 feet of High Tide Line of 
items (a)(1)-(a)(3) or 1,500 feet of Great Lakes. 

 

 

The Territorial Sea (a)(3) 
Or the Great Lakes (a)(1), (a)(2) 
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(c)(1) or 
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(a)(4) 

2015 Regulations – Regulated with Significant Nexus 

(a)(8)  Waters within 100-year floodplain of items (a)(1) 
through (a)(3) and all waters within 4,000 feet of HTL or 
OHWM of waters (a)(1)-(a)(5) where determined on a 
case-by-case basis to have a significant nexus to a water 
identified in paragraphs (a)(1) through (a)(3) of this 
section. 
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 Setting the Stage – 1972 to 2007

 2015 WOTUS regulations 
(Sept - Oct 2015; August 2018 to Present)

 2018 Proposed WOTUS Regulations

 How to Prepare for Changes





 1789 - US Constitution – Federal v. States’ Rights
 1899 – Section 10 Rivers and Harbors Act

[Traditionally] Navigable Waters (regulates work, 
structures)

 1972 - Clean Water Act Section 404
“Regulates discharge of dredged or fill material into 
navigable waters of the United States”

 Various lawsuits expand Section 404 jurisdiction 
1985 – US v. Riverside Bayview

 Before 1986, no limit headwater fills, 1986 - NWP 26
 1995 – Lopez Decision - Commerce Clause Bubble



 1997 - WILSON HOMES 
United States v. Wilson, 133 F. 3d 251 (4th Cir. 
1997)
Isolated wetlands not regulated if commerce 
connection is migratory birds.  People watching 
birds does not necessarily equate to significant 
nexus under Commerce Clause. Limited to 4th

circuit.

 2001 - SWANCC v. US Army 
Corps of Engineers
531 U.S. 159 (2001).  US Supreme Court
Nationally, isolated wetlands not regulated if 
commerce connection is migratory bird rule.
Opened door to questions regarding
significant nexus to commerce clause

https://www.nps.gov/common/uploads
/photogallery/mwr/park/cuva/5B597EE
E-155D-4519-
3E567FD9C8D29567/5B597EEE-155D-
4519-3E567FD9C8D29567-large.JPG

www.doi.gov.  Economic impact of 
waterfowl hunting in United States

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwi_oICC_-PMAhWDej4KHWWpAfAQjRwIBQ&url=https://www.doi.gov/news/pressreleases/upload/FWS-National-Preliminary-Report-2011.pdf&bvm=bv.122129774,d.cWw&psig=AFQjCNGGhh9_mdlb-movmhUzbP2vpSE8pQ&ust=1463673526322962
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwje8bq7_uPMAhVBOj4KHfxiCNwQjRwIBQ&url=https://www.fws.gov/southeast/economicImpact/pdf/2011-BirdingReport--FINAL.pdf&bvm=bv.122129774,d.cWw&psig=AFQjCNF49A57FNdL5jPCtb6jCVoBGMteRA&ust=1463673345482559
https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwje8bq7_uPMAhVBOj4KHfxiCNwQjRwIBQ&url=https://www.fws.gov/southeast/economicImpact/pdf/2011-BirdingReport--FINAL.pdf&bvm=bv.122129774,d.cWw&psig=AFQjCNF49A57FNdL5jPCtb6jCVoBGMteRA&ust=1463673345482559
http://www.doi.gov/


2006 - Rapanos (and Carabell) v. United States
547 U.S. 715 (2006)
 Rapanos - Four Michigan wetlands near ditches or man-made drains eventually 

running to TNWs.  Carabell is denied permit to fill wetlands adjacent to a ditch.
 Plurality decision.
 Waters of the United States “...includes only those relatively permanent, standing 

or continuously flowing bodies of water "forming geographic features" that are 
described in ordinary parlance as "streams[,] ... oceans, rivers, [and] lakes…“ [and 
their immediately adjacent wetlands.]  

 “Absent more specific regulations…” Corps must establish significant nexus on a 
case by case bases when seeking to regulate wetlands based on adjacency to non-
navigable tributaries in order to avoid unreasonable application of the Act.

 Significant nexus determination requires demonstration of more than 
insubstantial or insignificant physical, chemical, biological inputs to TNWs from 
low volume waters adjacent wetlands.  



 Rapanos and Carabell Guidance – 5/30/2007

 Approved JD versus Preliminary JD
 When significant nexus needed.
 How to complete JD forms.
 Photos:
 TNW, Wetland adj to TNW.
 RPWs, non-RPWs
 Wetlands directly abutting RPWS
 Wetlands adjacent but not abutting
 Impoundments
 Isolated waters
 Ditches, swales, erosional features

 http://www.usace.army.mil/Portals/2/
docs/civilworks/regulatory/cwa_guide
/jd_guidebook_051207final.pdf



Traditionally Navigable Waters 
(TNW)
1.  All waters that are currently used, or were 
used in the past, or which may be susceptible 
to use in interstate or foreign commerce, 
including all waters which are subject to the 
ebb and flow of the tide.
 Similar to “Navigable Waters” 33 CFR 329.4

Section 10 Rivers & Harbors Act

https://www.nps.gov/voya/learn/historyculture
/the-fur-trade.htm.  Artist Frances Anne 
Hopkins, 1869.  National Archives of Canada

https://www.epa.gov/wetlands/coastal-wetlands

www.archives.gov

https://www.nps.gov/voya/learn/historyculture/the-fur-trade.htm


 2.  All Interstate Waters and Wetlands

Connecticut

Image courtesy of Google Earth

http://www.dec.ny.gov/imsmaps/ERM/viewer.htm

Presenter
Presentation Notes
A wetland or water that straddles a state line or an international boundary are regulated under Section 404 regardless of whether they have any other nexus to interstate commerce




COMMERCE CLAUSE CONNECTION
3.  All other waters such as intrastate lakes, streams 
(including intermittent streams) mudflats, sandflats, 
wetlands, sloughs, prairie potholes, wet meadows, 
playa lakes, or natural ponds, the use, degradation or 
destruction of which could affect interstate or foreign 
commerce including any such waters:
(i) Which are or could be used by interstate or foreign 
travelers for recreational or other purposes 
(ii) From which fish or shellfish are or could be taken 
and sold in interstate or foreign commerce
(iii) Which are/could be used for industrial purposes by 
industries in interstate commerce

www.www.fws.gov/birdhabitat/
img/home-hero/impact-07-

desktop.png

http://www.fda.gov/downloads.food/foodb
orneIllnessContaminants/UCM239497.pdf

https://www.epa.gov/eg/stream-electric-
power-generating-effluent-guidelines

www.danvilleva.gov

http://www.fws.gov/birds/surveys-and-data/harvest-
surveys/harvest-information-program.php

http://www.fws.gov/birds/surveys-and-data/harvest-surveys/harvest-information-program.php


THE REST OF THE DEFINITION
4. All impoundments of waters otherwise 

defined as waters of the U.S.
5. Tributaries of waters identified in 

paragraphs (a)(1)-(4) [above] 
6. The territorial seas
7. Wetlands adjacent to waters (other than 

wetlands that are themselves wetlands) 
identified in paragraphs (a)(1)-(6) of this 
definition

http://www.hoover.archives.gov/research/photos
/images/1941-9A.jpg

http://www.fws.gov/mountain-
prarie/refuges/images/partnerImages/WY-PFW-UG-Wetlands-
and_Sage-MG_1996.jpg

http://www.nesdis.noaa.gov
/images/wave_big.jpg

https://www.epa.gov/sites/production/
files/styles/large/public/2014-
03/san_pedro_2.jpg



 2005-05 Regulatory Guidance Letter
“Ordinary High Water Mark”

 New Corps Web page dedicated to OHWM
 Focus is on Arid West, Western Mountains, 

Western Coastal Regions
 OHWM Datasheet
 http://www.erdc.usace.army.mil/Media/Fact

Sheets/FactSheetArticleView/tabid/9254/Arti
cle/486085/ordinary-high-water-mark-
ohwm-research-development-and-
training.aspx

http://media.defense.gov/2014/Aug/04/2000809877/
260/200/0/140710-A-DW451-002.JPG

http://www.erdc.usace.army.mil/Media/FactSheets/FactSheetArticleView/tabid/9254/Article/486085/ordinary-high-water-mark-ohwm-research-development-and-training.aspx


Isolated SWANCC

Isolated 
Pond 
SWANCC

SN
SN?

SN=Significant Nexus Test per Rapanos
Isolated per SWANCC (Migratory Birds)



 April 21, 2014 Public Notice
 Draft Connectivity of Streams and 

Wetlands to Downstream Waters Report

https://www.epa.gov/cleanwaterrule/final-clean-water-rule

WOUS_ERD2_SEP2013.pdf



 2014, 2015 Comment period extended
( July 21, 2014 and October 21, 2015)

 2015  Final Stream and Wetland Connectivity Report 
(January 15, 2015)

https://www.federalregister.gov/
articles/2015/06/29/2015-
13435/clean-water-rule-
definition-of-waters-of-the-
united-states

https://cfpub.epa.gov/ncea/risk/
recordisplay.cfm?deid=296414&
CFID=62072551&CFTOKEN=980
03338



3 Parts:  
What’s regulated.  What’s not regulated.  Definitions.

Regulated (paragraphs i-v similar to 2007)



 Published June 29, 2015 
 Effective August 28, 2015
 SIGNIFICANTLY Different than Proposed Rule

https://www.federalregister.gov/articles/
2015/06/29/2015-13435/clean-water-
rule-definition-of-waters-of-the-united-
states

Other information on same page provided 
in support of the rule

https://www.federalregister.gov/articles/2015/06/29/2015-13435/clean-water-rule-definition-of-waters-of-the-united-states


http://www.washingtonpost.com/volokh-
conspiracy/wp/2015/10/09/sixth-circuit-puts...

 August 27, 2015 – US District Court for District of North Dakota 
Southeast Division – Memorandum Opinion and Order Granting 
Plaintiff’s Motion for Preliminary Injunction  - Case 3:15-cv-00059-
RRE-ARS, Document 70, Filed 08/27/15

 October 9, 2015 - National stay on rule via court action – 6th Circuit

STAYED for 2.5 years OCT. 2015 TO AUG. 2018





https://www.usace.army.mil/missions/
civil-works/regulatory-program-and-
permits/juris_info/



3 Parts (along with Preamble)
• Regulations defining Waters of the United States 

(Paragraphs a1-a8)
• Regulations defining what is not a Water of the United States
• (Paragraphs b1-b7)
• Regulations defining terms (Section c)

Biggest Areas of Concern
• Within 4,000 feet of a tributary
• Significant Nexus “A water has significant nexus when any single 

function or combination of functions performed by the water, alone 
or with similarly situated waters in the region contribute 
significantly to the chemical, physical or biological integrity of the 
nearest water (a)(1) through (a)(3)

• Similarly situated aquatic resources
• What is a “Tributary” relative to Ditches, Ephemeral Streams

(OHWM, contribution of flow, was it previously a stream?)
• “Neighboring” relative to tributaries automatically regulated



From Buffalo Corps District Consultant Training November 2018

From Definition Section of Regulations

Baker, Susan L CIV USARMY CELRB (US) <susan.l.baker@usace.army.mil> 

mailto:susan.l.baker@usace.army.mil


From Buffalo Corps District Consultant Training November 2018

Tributaries

• May be natural, modified, 
constructed including ditches

• May be ephemeral, intermittent or 
perennial

• Ditches have additional criteria
• Tributaries must contribute flow 

Flow can be through a jurisdictional 
or non-jurisdictional feature or 
impoundment.

• Must have bed/bank & OHWM
• Upper limit where bed/bank and/or 

OHWM disappear. 
• There may be breaks in OHWM but 

tributary still jurisdictional.  Measure 
and map breaks.

• Ditches are constructed features.
• Ditches are regulated only if they 

both meet defn of “tributary” and are 
not excluded under paragraph (b)(3)



From Buffalo Corps District Consultant Training November 2018

From Definition Section of Regulations



From Buffalo Corps District Consultant Training November 2018

Not found in NYS





Regulated

?

>4,000 Feet
Significant Nexus

Neighboring – (c)(2) – Automatically Regulated
• W/in 100 feet all tributaries
• W/in 100-year floodplain & w/in 1,500 feet OHWM all tributaries
• W/in 1,500 feet of TNW, Seas, Great Lakes

Similarly 
Situated?



From Buffalo Corps District Consultant Training November 2018



From Buffalo Corps District Consultant Training November 2018

BBB-TMB Comment
Take care that an Excluded Feature is not actually a regulated water



Significant nexus.  Means that a water, including wetlands, either alone 
or in combination with similarly situated waters in the region, 
significantly affects the chemical, physical, or biological integrity of a 
water identified in paragraphs (1)(i) through (1)(iii) [(a)(1) through 
(a)(3)] of this definition.  For an effect to be significant, it must be more 
than speculative or insubstantial.  Waters are similarly situated when 
they function alike and are sufficiently close to function together in 
affecting downstream waters.  For purposes of determining whether or 
not a water has a significant nexus, the water’s effect on downstream 
(1)(i) through 1(iii) waters shall be assessed by evaluating the aquatic 
functions identified in paragraphs (3)(v)(A) through (I) of this definition.  
A water has a significant nexus when any single function or 
combination of functions performed by the water, alone or together 
with similarly situated waters in the region, contributes to the 
chemical, physical, or biological integrity of the nearest water
identified in paragraphs 1(i) through 1(iii) of this definition.  Functions 
are sediment trapping, nutrient recycling, pollutant trapping, 
transformation, filtering and transport, retention and attenuation of 
flood waters, runoff storage, contribution of flows, export of organic 
matter, export of food resources, life dependent aquatic habitat.   



Identify flowpath from 
(a)(8) water to nearest 
(a)1-(a)(5) water

Identify closest TNW

Delineate Single Point of 
Entry (SPOE) Watershed to 
TNW.

From Buffalo Corps District Consultant Training November 2018

Significant Nexus Assessment for (a)(8) Waters

Currently no published “step by step” guidance on significant nexus 
determinations, but ESRI Map Layers identified.



What are similarly situated waters

From Buffalo Corps District Consultant Training November 2018
Significant Nexus Assessment for (a)(8) Waters

Similarly Situated Waters – Aggregate #1
GIS “Venn Diagram”
• Waters within (a)(8) limits and waters within (a)(6) limits subject to 

established normal farming ranching or silvicultural activities that 
• Have similar functions (same Cowardin system) palustrine, 

lacustrine, riverine) AND
• Are located sufficiently close to each other: 

• Within the same uninterrupted, contiguous area of land as the 
subject water, with relatively homogeneous SOILS, VEGETATION, 
and LANDFORM



What are similarly 
situated waters

From Buffalo Corps District Consultant Training November 2018
Significant Nexus Assessment for (a)(8) Waters

Similarly Situated Waters – Aggregate #2
GIS “Venn Diagram”
• Waters having similar functions (same Cowardin Class) (emergent, 

forested) AND
• Are located sufficiently close to a WOTUS: 

• Waters which lie within (a)(8) water thresholds within the SPOE 
of subject water & waters within (a)(6) limits that are subject to 
normal farming, ranching or silvicultural activities.



What are functions of similarly 
situated waters
What are functions of TNW
What is connection/nexus
Is it significant?

“Significant is more than 
speculative or insubstantial”

Similarly situation waters 
do  not need to perform 
all 9 functions – only 1 
function of significance 
required.

Hydrologic connectivity 
should be considered but 
not required.

“Lack of connectivity may 
be the significant nexus”



December 11, 2018 USEPA and Corps proposed new Definition of WOTUS
See Fact Sheet material in package
Proposed Rule was published in the Federal Register on February 14, 2019
EPA Expects rule to be finalized in 2020
Much more Scalia than Kennedy





 Review expiration dates for all JD letters, permits, verifications. 
 Manage any authorized non-jurisdictional waters NOW.
 If possible, let NOTHING LAPSE.  Keep permits current – do the 

work.
 For new Jurisdictional Determinations under 2015 rule –
◦ AVOID jurisdictional determinations on potentially “isolated” waters.
◦ Obtain JDs for portion of site with no aquatic resources wetlands, or
◦ Obtain JD only for those areas with necessary impacts.

 Review impacts to municipal projects - length of time to ramp 
up and inability to make changes without substantially “redo” 
of processes for such projects.

 Educate clients about rule & manage expectations.
 Significant nexus process and standards for review will “shake 

out” with time.



Terresa Bakner, Esq.
Whiteman Osterman & Hanna
One Commerce Plaza
Albany, NY  12260
tbakner@woh.com
518-487-7615

Barbara B. Beall, PWS, LEED®AP
The Chazen Companies
North Country Office
20 Elm Street, Suite 110
Glens Falls, NY 12801
bbeall@chazencompanies.com
518-824-1934

mailto:tbakner@woh.com
mailto:bbeall@chazencompanies.com


New York State
Freshwater Wetlands Act

12.4 acres or more.
Unusual Local Importance.
Located in the Adirondack Park.
Exceptions for permitting agricultural activities, 

commercial/recreational fishing, and public health 
activities.

39



Freshwater Wetlands Act

 Statutory Definition of “Freshwater Wetlands” (§ 24-0107(1)):
 Lands and submerged lands commonly called marshes, swamps, 

sloughs, bogs, and flats supporting aquatic or semi-aquatic vegetation;
 Lands and submerged lands containing remnants of any vegetation that 

is not aquatic or semi-aquatic that has died because of wet conditions 
over a sufficiently long period;

 Lands and waters substantially enclosed by aquatic or semi-aquatic 
vegetation, the regulation of which is necessary to protect said 
vegetation.

40



Freshwater Wetlands: 
N.Y.S. DEC Regulations

6 N.Y.C.R.R. § 664.7(b): Two or more areas of land and/or water 
may be considered to be a single wetland for regulatory purposes 
if 

 they are determined by the commissioner to function as a 
unit, or

 to be dependent upon each other, and;
 if they are no more than 50 meters (approximately 165 ft.) 

apart. 

Freshwater Wetlands Delineation Manual: Sets Hydrological 
Indicators 

41



Freshwater Wetlands: 
N.Y.S. DEC Regulations

Unusual Local Importance (6 N.Y.C.R.R. §§ 664.5(a), 
664.7(c))

 If it contains any Class I characteristic, or four Class II characteristics, it 
can be nominated in a ULI petition. 

 For any area not containing a Class I characteristic or four Class II 
characteristics, DEC considers its benefits enumerated in § 24-0105(7) 
and takes into account  expressed local interest.

42



Freshwater Wetlands: N.Y.S. DEC 
RegulationsClass I Wetlands: a Class I wetland if it has any of 

these characteristics (6 N.Y.C.R.R. § 664.5(a)):
 Kettlehole bog;
 Habitat of an endangered/threatened animal species;
 Habitat of an endangered/threatened plant species;
 Supports an unusual animal in abundance or diversity;
 Tributary to a water which could create flooding for an urban 

area;
 Adjacent to a reservoir used for public water supply, or;
 Contains four or more Class II Characteristics.

43



Freshwater Wetlands: N.Y.S. DEC Regulations
Class II Wetlands: a Class II wetland if it has any of these 
characteristics (6 N.Y.C.R.R. § 664.5(b)):

 Purple loosestrife and/or reed constitutes 2/3rds+ of cover;
 Two or more wetland structural groups;
 Contiguous to a tidal wetland;
 Associated with a permanent open water outside the wetland;
 Adjacent or contiguous to streams classified as C(t) or higher;
 A migration habitat of an endangered or threatened animal;
 Habitat of a vulnerable animal species;
 Contains a vulnerable plant species.

44



Freshwater Wetlands: N.Y.S. DEC Regulations

Class II Criteria Continued:
 Supports an animal unusual in abundance or diversity for the county;
 Demonstrable archaeological or paleontological significance;
 Associated with an unusual geological feature;
 Tributary to a water which could create flooding for an urban area;
 Hydraulically connected to an aquifer;
 Acts in a tertiary treatment capacity for a sewage disposal system;
 Within an urbanized area;
 One of the three largest wetlands within a municipality, or;
 Within a publicly-owned recreation area.

45



Freshwater Wetlands: N.Y.S. DEC Regulations
 Patrick Farm, Town of Ramapo

 ULI petition filed
 2012/2018: DEC declared that wetland area did not meet the 

criteria to require designation as a Wetland of Unusual Local 
Importance
o No Class 1 Characteristics
o Also failed to have 4 of the Class II Characteristics
o No significant benefit under § 24-0105(7) of the Freshwater 

Wetland Act
 2015: Two wetland areas, although hydrologically connected, 

were greater than 50 Meters (164.04 ft.) apart and were 
considered to be separate wetlands for purposes of mapping. 

46



Freshwater Wetlands: N.Y.S. DEC 
Regulations

6 N.Y.C.R.R. § 663.5(e)(1): Standards for Freshwater 
Wetland Permit:
A permit may be issued if it is determined that the activity: 

would be compatible with the conservation of the wetland; 
and 

would result in no more than insubstantial degradation; 
and 

would be compatible with public health and welfare.

47



Freshwater Wetlands: N.Y.S. DEC 
Regulations6 N.Y.C.R.R. § 663.5(e)(2): Standards for Permit Issuance 

Continued:
If the proposed activity cannot meet the three tests for compatibility, 
then a permit may be issued if:

 For wetland Classes I, II, III and IV, the proposed activity must be 
compatible with the public health and welfare and be only 
practicable alternative; 

 For wetland Classes I, II, and III, the proposed activity must 
minimize degradation, or;

 For wetland Class IV, the proposed activity must make a 
reasonable effort to minimize degradation to wetlands.

48



Other Items Regulated by the N.Y.S. DEC
Article 15: Water Resources

o Stream Disturbances

o Statutory Authority: § 15-0501

o N.Y.S. DEC Regulations: 6 N.Y.C.R.R. § 608.2

o Dams and Impoundment Structures

o Statutory Authority: § 15-0503

o N.Y.S. DEC Regulations: 6 N.Y.C.R.R. § 608.3

o Docks, Moorings or Platforms

o Statutory Authority: § 15-0503

o N.Y.S. DEC Regulations: 6 N.Y.C.R.R. § 608.4

o Excavation and Fill in Navigable Waters

o Statutory Authority: § 15-0505

o N.Y.S. DEC Regulations: 6 N.Y.C.R.R. § 608.5

Article 25: Tidal Wetlands Act

o Statutory Authority: Article 25

o N.Y.S. DEC Regulations: 6 N.Y.C.R.R. Pt. 661

49



Water Quality Certification: 
 Section 401 of the Federal Water Pollution Control Act/Clean 

Water Act
Any applicant for a Federal permit to conduct any activity 
which may result in any discharge into the navigable waters 
shall provide the permitting agency a certification from the 
State in which the discharge originates. In any case where a 
State or interstate agency has no authority to give such a 
certification, such certification shall be from the EPA 
Administrator. 

 6 N.Y.C.R.R. § 608.9
 Park Ridge Neighborhood Ass’n v. Crotty, 38 A.D.3d 903, 

832N.Y.S.2d 653 (2d Dept 2002)

50



Regulations for N.Y.C.’s Drinking Water 
Sources (“Watershed Regulations”)

Statutory Authority: 
Art. 11 of the New York State Public Health Law 
§ 24-302 of the New York City Administrative 
Code

51
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Regulations for N.Y.C.’s Drinking Water Sources 
(“Watershed Regulations”)

§ 18-39 of Rules and Regulations for the Contamination, 
Degradation and Pollution of N.Y.C.’s Water Supply and its 
Sources:
 The construction of an impervious surface within:
 the limiting distance of 100 ft. of a watercourse or wetland, or;
 within the limiting distance of 300 ft. of a reservoir, reservoir    

stem, or controlled lake, is prohibited.
 Storm Water Pollution Prevention Plans required for most 

development proposals within certain distances of water bodies.

53



LOCAL REGULATIONS OF WETLANDS
Town of Southeast Freshwater Wetlands Law (Ch. 78)

Wetlands shall include:
 Soil types that are poorly drained.
 Lands and submerged lands called marshes, swamps, bogs, and flats 

supporting aquatic or semi aquatic vegetation.
 Lands and submerged lands containing remnants of vegetation that is 

not aquatic or semi aquatic because it has died of wet conditions.
 Lands enclosed by aquatic or semi aquatic vegetation and dead 

vegetation, the regulation of which is necessary to protect the aquatic 
and semi aquatic vegetation. 

 Lands possessing such characteristics less than one acre in size, but 
are hydrologically connected to and within 50 meters (165 ft.) of other 
wetlands that, together, exceed one acre. 
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Contact Information

Daniel M. Richmond, Esq.
Partner
LEED Accredited Professional
Zarin & Steinmetz
81 Main Street, Suite 415 
White Plains, NY 10601
Tel: (914) 682-7800
Fax: (914) 683-5490
dmrichmond@zarin-steinmetz.com
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Ne·w York State ))epartrnent of Environmental Conservatio11 
Hudsop Valley Catskill ikgion, Region 3 · 
i1 South Putt Corners Road, New Paltz, NY 12561 

Pho.nc: (845) 256~3033 • Fax: (845) 255-304:i 
Website: www.dec:ny.gov 

 
 

Attorneys at La,v 

May 17, 1012 

Re: .Determination on Petition to Oesig1iate Freshwater Wetlands 
of Unusual Local ~mportance at the Patrick Farm Site; 

Dear  

Joe.Martens 
Commis.sloner 

J write iii r.esponse,to your Dccemb_cr 12, 2(H I petition bt'.bught pursuant to 8nvironn1ci1t-al C◊nsetvalion 
Law Sections 24-030 I. alld 24-01.05. Specificall)', the petition requested that the beparhneilt d.esignatc an 
umnapped \vet land area in theTow1i ofR!\J11apoi Rockl_ari.d Corn1ty New Yorkiis. freshvii~Jer weUands of 
unusual local importance. A project known iis. the.'Patrick Fapn<o:evelopmeniProject has peen proposed 
for .the prop~rty where ·the wetfonds are located (the "Site'i). Depatlme.rit.staff.has alsoreviewed the 
additional information provided in your February 9, 2012 correspondence,.afid has revie,ved:tlie "Wlii.te 
Paper'' . in support of your . i·eqtiest. For tlje fol lq'whig r¢aso11s, tl1e Ueparfin~ht is 11ot grnnt1ngyour 
ped'tion. · 

The fa1vironmei1tal <;:oi1scrva.tion Law gives (heDepa1tment atithority.to regulat~ freshwater wetl.a11ds in 
the state-ofNew York wlriqh have an area ofat least-12.4 ~cres or more. lt isthe policy ofthestate 

to preserve,· protect and conserve fresliwatei· wetlands and the benefits derived therefro1\1; to 
pr~vent-the despdliaffon mid de~ttudioit of freshwater ,vetland~, and f<>-:rQgtiJnte qse Aiul 

· d~velopment of su.ch ·wetland to secur.e .fl.ie:nature benefits ofrreshv1.ater wetlartds,. t;o;11sistent with 
-ihe gen(}ral welfare and beneficfal economic, soe.ial ~nci agritu'iturat ciev.elop1'i"lent :ofihe sfate. 

ECL § 24-0 !03 '. Regu lati.011 .<1fs11i4H¢1· w¢,tl{lnds :is pQ$srole as ei_tl1er a di~c.retionary ?r •~um~;it6.ry_i\ction 
under authority g1ve1r•to·th'3 Commissioner by law .. 'Regufot(oit of fresh\\'a'ter \V:C~tlands stnallerthnn ·12 .. 4 
acres is·attlic :dis•cretioo·•ofthe Cornmissioner if.it is deten'li'ined.by the.Co~mhissfonerfhattlre Wetlands 
have "unusiiiil iocal iiil'pQrtahce for Me Qt more·of the s:pccific benetits:se_t.forth in :st1bai:vi.~l9.n.seVen of I 

[Env.ir61i111ei1tiil Cb1is¢tvatioi1 Lmv]se9iion 24~0105:'' S~e ECL §24-0}0f. the ,Corni:nissiq,n~r;however, 
sludl designate iiri area of land o.r water of iess thnn 12..4-a:cres as a ;wetland ha:vihg'unustmJ local · 
importance 'if it contains ahy Glass l cliara:cteristics. &e 6NYCRR § 6'64.7(o)(l). · 

Tl·U~.PETITION FOR THE PATRICK FARM WETLANDS 

On J11ni1iu)' Ji 2012, in n1y correspoild~nce ,:esP.6ndiiig_to yot1,: initial De¢emper 12, '.?9f I p~tlfion., l note.d 
that Dep,arh11ent stnffh~ve conducted ·f!cld · inspt!cdons pf<the Site and iit tb.attime. t:Jet¢rmined that the 
wetland area does not me.et the. mln irnum legal threshoid of't2.4 acres in area necessary for the 
Dcparti:nent to map and designate the. wetland afregulated under the Envirorimental .Conservation Law. 
At:that time, the Departmeqt also determined 'thafthe wetland does not me.et the est'ab!ished criteri.a as a 
freshwater wetl~nd ofu11usua( local iniportance. _T~is initiai determination was .. based upon Department 
staff observations during field ·i11spections ofthe Site; · 



Patrick Farm tJLI Ocrcrminntion (cnn'1) 

On Fcbrnury 9, 2012, Dcpnrtmcnt stnffrcccivcd ndditionnl i11fbr111n1ion in support ol'thc petition to 
dcsignntc the Pmrick Farm wetland as a frcsllw1!lcr wet Jund or trnusunl local impor1m1cc. Dcpart111c111 
slaff hus rcviuwcd thnt informntion and hns rcvi!dtcd the .l11111111ry 3. 2012 determination declining to 
designale the wetland as n frcshwntcr wetlnnd or 1111us11nl local i111portm1ce. 

THE lJNU~UAL LOCAL ll\WORTANCE AN1\LYSIS 

The Dej,art111e111 ·s rcguhl!ol)' jurisdiction is gcncrnlly limited lo wetlancls 12.4 acres or lurger, unless a 
smaller wetland is determined to have •'111111s1111I local imporlancc:· The Department is obligawd to 
dcsignntc n freshwater wetland as huving ·'u1111s11nl local import:1111.:c"' il'it can he clu.ssificd ns a Class I 
wetland. See 6 NYCRR ~ 664. 7. 

Is it " Class I h·eshwater 1Ve1/m1el? 

The six Clnss I freshwater wetland ehnr:ictcristics include: 

• it is a classic kcttlcholc bog. 
• it is resident habitat of nn cnda11gcrcd or threatened animal species, 
• it contains nn endangered or thrcntcned plontspccics, 
• ii supports an nnimnl species in iihundnncc or diversity u11ustial for the stlllc or for the major 

region of the stale in which it is found, 
• it is trih111ary to a body of waler which could su~jccl n subsiantinlly developed nrea to significnnt 

damage from flooding or from :ufditioirnl flooding should the \l'Ctlnnd be rno<lilied. lillccl. or 
drained. and 

• it is acljacenr or contiguous to a ~cservoir or other body of water thnt is used primarily for public 
water supply. or ii is hydraulically connected to nn nquifcr which is used for public water supply. 

Department staff found no evidence or endangered nnimnl or plant species, or nnimul species in unusual 
abundance or diversity in the wetland. The wctlund. is not a kcttlchole bog. There is no evidence 
c!cmonstrating thnt alterations of the wetland would implicl the flooding risks to the area, so the fillh 
chnrnctcristic is also not present. Rcgnrding the first part of the sixth charnctcristic, the wetland is 1101 
adjacc111 to or contiguous with II rescrVl)ir or other body of wn1er that is used fbr public waler supply. and 
moreover. it docs nol nppcar that the wuter bodies downstream from the area arc used ''primarily" for 
wnter .c;upply purposes. Regarding the second part of the sixth criteria. Dcpnrlmcnt staff has determined 
that the wetland is not hydrnulicnlly c,111ncctcd 10 an nquifcr. Although chc property is near an aquifer 
used for public water supply. the wetland is not within thu boundnrics ol"thc aquifer nccording to the 
Department's Gcologicnl Information Survey data and therefore cunnot be considered "hydraulically 
connected." There is n stream thnt leaves the wetland, nows down-slope for n considerable distance. and 
then run!.- over that aquifer. but there is no evidence that this su·cam connects to the nquifcr either 
underground or via surfncc flow. based upon Dcpnrtmcnl stafrs rcviuw of the geologic conditions of the 
Site. 

for these reasons. Deportment staff has ·concluded thnt the petitioned Patrick Farm wetland docs not 
possess any clmrnctcrislics of n Class I wetland, nnd I here fore. the wetland is not required by law to be 
designated ns hnving "1111usunl local importance.•· 

/J"es /he W,11/aml Co111ai11 ./ or MorL! Clas.\· II Clwruc:Jeri,t;lics A11//wrizi11g it to he e,·olliiitlered ( '/uss I? 

/\ freshwater wetlnnd also muy be considered II Closs I wetland ir•1it contains four or more ol' the 
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Patrick Farm ULI. Detemiinalion (con't) 

enumerated Class iicharacteristics." 6 NYCRR § 66.4.5{a)(7). There are seventeen Class II 
chatactei'istics. The most relevant characteristics for this inquiry include: 

• it contains two:o;· more wetland slructuraLgroups, 
• it i$ associated \.Vith perin<Jn€:nt' open water outside th.e wetl<Jnd, 
• it·is adjacent or contiguous to;i;treains classi tied C(t) or higher, and 
• it i§ withii1 an url:>aniied.ar~a. · · 
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Portioiis of the wetl~ng area m1 tl1e Site ·possC:lSs three ofth~ four characteristlcs. The area co1lt~ii1s at least 
two. w¢tland stmc.tural . .gr.qups, 1s adjacent qr con!igu<;ms.·~o a.Class B ~tr.enrii, .;:iiidJs fod(tefi# an 
"ux:bani~.d a~eaY .lfqw~ver, 4 review 1:/y D~p;irtme1istaff has deten11i11~d that th!:' wc.tl~nd is not 
associated with permaiiei1t open water outside the wetland. Thus, tlie wetia1\d does not possess the 
necess.ifyf0L1r of the seven le.en Class,11 ch:ariictei-istics required for designiitibn as 'havii)g "t1ni1sual local 
imporfanc~.». · 

The Comniiss101.1erof the Depart111entaiso has the dlscrcti:on to cletermi;1e thatth:shwatenVetlancis have 
"ui1ust1a.l localiirip.oi'tai1¢e for Oil~ oi:- more ofthe.~peci fie be,1efits s~.t forth in $ll~~iyisi9.1Ls,ev~n. cif . 
[Environmental Conservation Law] st,~tio11 24.~Q 105." . ECL § 24•03.0 I(])( a), .SH¢h .spec,ific. fr~shw,ater 
wetl~i1d beniift!s includ(l;·an)ong ·9th:ers, flood nnci :storm control, wildlifc .:habhat, protection (!tsubsutface 
water resources recr~atio11; pollt1tioi1 treatrnent,,erosion control and ope11~pace. • ECLt24,0l 05(7). 
Departnient staffhiive :thorolrghly re\,:i~~e~I tJie i})fo(matio1i. ·subrn,ittcd \Vith th.~ P~titjt:>11; in9 ·w.hil¢ there is 
no questi~n that .tlJc Patrick. F~rm wetland ·prpyicfos :some qfth<!s~ .valua}?le ,~etl~11cfs benefit$, it provides 
bet)efits th,a.tcan be-altributed to ilearly .iny wetl.a1id .and:ther¢ is no evidcn¢eto suggest thatant;ofthese 
wetlailds ~ei,efits ptovided rise to the tevel ofl.1a.vin~ "ulli1st1al local i111pc:irtance'' \.Varra'ntiiigsuch a 
designation. 

Therefore, based ·on Department Statrs review of the petition and the additional' infon11ation.submitted 
for out consideration regar9ing the wetlnno gn th¢ Pnfrick F'ifrm SitC:l, the rl.!gulatory crif.eriii iii'e not 
sufficie11tly met authori.?aiJ1g us to desig11af~ ti1e freshwaterwedand as havirig Hi1m1sual local imporh111ce.'' 
On behalf of the Departmei1tstaff,: Jthan:k you for'your thoughtfol submission and for your interest in 
protecting wetlan9s i1Hhe Hudson Vallt:y;atea thnt you vitlu¢. · 

Pleas~ feef free to contactmdf I can ~e bfa11y ft1rther assistance. 

CC: John Parker 
Roy ,hwobso.1.1 
Dan .Whitehead 



New Yotk.State Department ofEnvironmental Conservation 
Huds:on Valley' Catskili Region, Rcgicm 3 
21 South Putt. Corners Road, New Paltz, NY I Z561 
PJ1onc: (845) 256-3033 • F~x: (~45) 255-3042 
Website:· www.dec.ny.gov · 

November 16; 2012 

  
. Ramapo Organized for Sustainability and a Safe Aquifer (ROSA, Inc.) 

Jc:ie¥act~n~ 
Commissioner 

Ik Oet~rini11ation on .Petitioirto Designate i;·reslwiater Wetlands of Unusual Local lti1portance at the Patrick · 
Fann Site; · 

Dear   

J write in: rei;ponse to .• tJ1e December. I 2,·2011.: petition brqught pursuantfo Snvironm!!11t1,1l Consi.lrvation 
Law Sepiions 24-oim . ai~d 24-0 LOS a:nd ROSA lnc, '.s March i (5, 20.12 ''Memorandtini &-Exhibits in Suppo_r:t ofthc 
Proposi.ld Amendni.ent ·oftheDcpartntent•s Freshwater Wetlands Map ofRciqkla1~d Cotm~yto Cohfifri1Addhional 
Wetlands.cm .the. Property Knowi1 as the. Patrick Farin/' Specifically, (he petitloit requested tl1artlif Department 
designate:an unmapped wetland area in the Tow1i of Ramapo, Rocklainl County'New Ycirk as :freshwater .wetlands 
of unusual local iniportance. Aprojecl knpwn as the :Patrick Farm DevelQpment Projec:ttfas heen proposed for:i'he 
property where the wetlands ai:e lbc~ted (the "Site"). : 

D~par/ment staff.reviewed the .ad~i.tional infq_rmation provided in 'th~: Febr~iary·Q, 20 l2 cprrcspond.ence 
from Susnn and. Milton Shapiro? and the "Whlte-Pap\'{'Jn .support of the p/ltition. · bep·artrrtent staft hi\s·also 
reviewed the ii.1formntion' prov.ided ir1 the March 16; 2012 com~spbndence from Suzanne MiJchell ofROSA, Inc. 
and. the aforementioned Memorandum and Exhibits. 

. . 

Based ori Department Staff's n;view ofthe petition and the additional infor!ili!.ribfl stibmiftcd r.~gardi11g the 
wetland on the Patrick Farn'i Si\e, the• Dcpart11'i¢1)1 sta'ff has detemjjiled. that the SU¢ .qid ·nQf~ufftfieotiy in~ct tlie 
reg~~latory c.rite'datpaµthori~.-th~ Depai11nerit:to qe~jgoate,the ·rres:hw~ler we.~IJll)Q_.~~h~vtng''f~1nllS\ia) I,ocal 
ili1portance.'i Th(;! b~parfmen(set forth . the b~si.s: for its•decisio~ Jq. notgrant.t!ie pditiqn r~q!!~~ti,OJI letter.dated 
May 11;2012to Susairand·Milton Sh~piro, which is<mcJosedf9ryoune(eren~e. ,Jn ·arrNirigat thatdettrmination, 
Department staff tl1oroughly reviewed.the F~bn1ary 9; 2012 stibmissi.ons mad.e b)'S11sartand Milton Shapiro and 
March 16, 20:12 subrnissk111 .by Suzru1i1e Mitcheli of ROS.A; fac, ., its \.V:ell as the i1ndihgs·of.Dep.artineritstatT 
regarding the geologic<Jl and. hydrological fonditioi1s of the Site. Department-staff has atsci v.isifed ·1))e:site as part 
of its coiisiderutionof the submissidn by Petitioners. . . . . . 

Thank yotJ for.providing. a tho.ught:f'ul and well i:easoned µet'nion to the Depar_tment. Pleuse :feel.free to 
.c.ontact me if I c;an be of any .fl\rther assisitince. 

Encs. 
·cc.: Kelly T'-:1!1UrO 

Pan Whitehead 

Cl1t l ~ . 
William C. Ja11eway ~ · 
.R.egh,;1al Director . 



NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 
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P: (845) 256-3033 I F: (845) 255-3042 

www.d ec.ny.gov 

September 1, 2015 

 
 

ROSA 4 Rockland Inc. 

Re: Petition to Amend Environmental Conservation Law (ECL) Article 24 Freshwater 
Wetland Map on the Patrick Farm Property 

Dear  

The New York State Department of Environmental Conservation (NYSDEC or 
Department) has reviewed your petition dated January 13, 2015 to amend the Thiels 
Quadrangle for the Rockland County Article 24 Freshwater Wetland Regulatory Map. 
The petition requests the inclusion and subsequent regulation of wetlands associated 
with an existing farm pond on the "Patrick Farm" property that is located in the Town of 
Ramapo, Rockland County. The request was predicated on the United States Army 
Corps of Engineers Jurisdictional Determination (ACOE JD) entitled Patrick Farm 
Wetland Delineation Map dated 6/17/2104 [2014] by Carpenter Environmental 
Associates, Inc. 

Environmental Conservation Law Article 24 Freshwater Wetland Law requires that for 
the Department to assert jurisdiction over a wetland that the wetland be included on the 
regulatory map. Wetlands are eligible to be included or added to the regulatory map if 
they are greater than 5 Hectares (12.4 acres) in total area. The intent of the regulatory 
map is to provide notice to landowners and the public about what wetlands are subject 
to regulation under Article 24. There is a formal process outlined in 6 New York Codes 
Rules and Regulations Part 664 for amending the regulatory map. 

Throughout the Patrick Farm planning and approval process at the local and state level, 
Department staff have made numerous site visits to this property for the purpose of 
determining Department jurisdiction under multiple Environmental Conservation Laws 
and their associated implementing regulations. Based on these site visits, and through 
the use of GIS and other mapping tools, the Department previously determined that the 
wetlands associated with the farm pond , tributaries to the farm pond, and the outlet of 
the impoundment collectively do not meet the criteria necessary to be regulated under 

,":'o!ORK I Oep_artment of 
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Article 24. On November 21 , 2006 Department Staff validated the wetland boundary for 
the two wetlands on the property that do appear on the regulatory map for the owner 
(TH-14 and TH-30). This was renewed on 2009 and is valid for 10 years. 

The initial site visit on November 6, 2006 focused specifically on wetlands that were 
already on the regulatory map labeled TH-14 and TH-30. Subsequently, on 8/11/2011, 
staff returned to the site to look specifically at the wetlands associated with the farm 
pond in response to a previous request from ROSA 4 Rockland for the Department to 
assert Article 24 jurisdiction over these wetlands. During this site visit, staff determined 
that, based on conditions at that time, there was a little over 200' foot break in wetland 
vegetation between Wetland 4 and Wetland 5, as also shown on the 2014 ACOE JD 
provided with the current petition. Based on criteria in 6 NYCRR Part 664.7(b), these 
two wetland areas, although hydrologically connected, were greater than 50 Meters 
(164.04 feet) apart and were considered to be separate wetlands for purposes of 
mapping. Separating these wetland areas for the purpose of determining acreage 
resulted in the two wetland areas being significantly below the 5 Hectare (12.4 acre) 
regulatory threshold. 

In response to the current ROSA 4 Rockland Petition, and as indicated in my April 3, 
2015 initial response to your petition, Department staff performed another site visit with 
the property owner's environmental consultant on May 12, 2015. The purpose of the 
site visit was to determine if the ACOE JD mapping in the vicinity of the existing farm 
pond was consistent with the Department's Freshwater Wetland Delineation Manual 
and to make observations to determine if these wetlands meet the criteria for New York 
State DEC jurisdiction as outlined in 6 NYCRR Part 664 Freshwater Wetland Map and 
Classification Regulations. 

During that May 2015 site visit, Department staff thoroughly checked the hydrologic 
connection between wetlands 4 and 5. Staff determined the length through field 
measurements of the hydrologic connection (absent wetland vegetation) of Tributary 3 
for comparison to the threshold distance in 6 NYCRR Part 664.7(b). While close to the 
threshold criteria, results of the re-measurement were not compelling enough to allow 
us to use the cumulative acreage of both wetlands in determining the state's jurisdiction. 
Therefore, the new information or evidence does not support a determination that the 
area of the combined wetlands exceeds the regulatory threshold of 12.4 acres. 

Additionally, Department staff also observed that the ACOE JD consistently depicts the 
delineated wetland boundary to be upland of where the guidance established in the 
Department's Freshwater Wetland Delineation Manual would dictate. Additionally, the 
ACOE JD does not separate out upland areas located entirely within the wetland 
boundary. Based on these observations, Department staff have concluded that the 
wetland boundaries shown on the ACOE JD, and the acreage calculations extrapolated 
from the ACOE JD, cannot be utilized directly to support the wetland's regulation under 
ECL Article 24. 
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Based on the above, the petition and additional information submitted do not provide a 
sufficient basis for us to overturn our previous determination. We have thus again 
concluded that this wetland does not meet the criteria to be regulated under ECL Article 
24 and therefore cannot amend the regulatory map as requested by ROSA 4 Rockland. 

If you have any specific questions regarding this determination, please feel free to 
contact Bill Rudge, Natural Resources Supervisor, at (845) 256-3094. 

Sincerely, 

Regional Director 

cc: Assemblywoman Ellen C. Jaffee 
Senator David Carlucci 
Assemblyman Kenneth P. Zebrowski 
Edwin J. Day, Rockland County Executive 
Christopher St. Lawrence, Supervisor, Town of Ramapo 
Yechiel Lebovits, Applicant/Sponsor for Patrick Farms 
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Of/Ice of the Regional Director. Rogian 3 - Hudson VJJllcy Cntr.kill s 

21 South Putt Corners Road, New Pnltz, NY 12561-1620 

P: (845) 256-3033 IF: (845).255-3042 

   
Village of Pomona 

 

January 18, 2018 

Dear  

I write in response to your correspondence related to the parcel of land in 
Rockland County whc:, ·a Scenic Development LLC has proposed to build a residential 
development called "Patrick Farm". The New York State Department of Environmental 
Conservation ("DEC" or "Department") has reviewed the Village of Pomona's request 
and the information submitted in support of the request that DEC consider certain 
wetlands. on the Patrick Farm property to be Wetlands of Unusual Local Importance so 
that the wetlands can be added to the Freshwater Wetland Regulatory Map for 
Rockland County and become regulated by New York State. 

Over the past several years, the Department has reviewed six requests to add 
the wetlands on tlie Patrick Farm property to the State's official freshwater wetlands 
maps. Three of those requests were for the Department to designate the wetland as a 
Wetland of Unusual Local Importance because the wetland area is less than the 
statutory minimum 12.4 acres required to be a state regulated wetland (see 6 NYCRR 
Part 664.7(c)). The Department responded to the three requests in 2012 and advised 
that the wetland area did not meet the regulatory criteria to require designation as a 
Wetland of Unusual Local Importance and declined to amend the Freshwater Wetland 
Regulatory Map. I have enclosed those letters for .your reference, including January 3, 
2012 from DEC Region.al Director William C. Janeway to Ms. Susan Shapiro, Esq.; May 
17, 2012 from DEC Regional Director William C. Janeway to Milton B. Shapiro and 
Susan Hito Shapiro; and November 16, 2012 from Regional Director William C. 
Janeway to Ms. Melanie Golden. 

The Departm·ent's 2012 determinations were based upon the same facts and 
issues raised in your correspondence, and reflect that among several other reasons, the 
subject wetland does not possess any Class I characteristics including that it is not 
located directly over an aquifer which is used for public water supply nor does it 
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possess at least four Class II characteristics. Therefore, the Department determined in 
2012 that the Patrick Farm wetlands did not meet the regulatory criteria to require 
designation as a Wetland of Unusual Local Importance and declined to amend the 
regulatory map. 

The above referenced letters remain the agency's determination regarding the 
presence of wetlands of Unusual Local Importance on the Patrick Farm property. DEC 
therefore declines to make any further determination regarding this issue. 

Thank you for your continued interest in the protection of local wetlands and the 
State's natural resources. 

Enclosure 

Sincerely, 

f<u R~ 
Kelly /J~rturro . 
Regional Director 
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38 A.D.3d 903, 832 N.Y.S.2d
653, 2007 N.Y. Slip Op. 02763

**1  In the Matter of Park Ridge
Neighborhood Association et al., Petitioners

v
Erin M. Crotty et al., Respondents. (Proceeding

No. 1.) In the Matter of Westchester Country
Club, Inc., et al., Appellants, v Erin M. Crotty

et al., Respondents. (Proceeding No. 2.)

Supreme Court, Appellate Division,
Second Department, New York

13745/05, 13813/05, 2005-09858
March 27, 2007

CITE TITLE AS: Matter of Park
Ridge Neighborhood Assn. v Crotty

HEADNOTE

Environmental Conservation
Water Supply
Water Quality Certification

Respondents, their agents, servants and employees were
enjoined from proceeding with any work on certain parcels
pending issuance of water quality certification by State
Department of Environmental Conservation (Department)—
regulations governing Department's response to requests for
water quality certifications under section 401 of Clean Water
Act (33 USC § 1341 [a] [1]) provide that applicant for such
permit “must apply for and obtain a water quality certification
from the department” (6 NYCRR 608.9 [a] [emphasis
supplied]); although applicable federal statute allows state to
which permitting authority under Clean Water Act has been
delegated to grant waiver of water quality certification (see
33 USC § 1341 [a]), Department's regulations, by which it
is bound, do not; Department was without authority to grant
waiver at issue.

Zarin & Steinmetz, White Plains, N.Y. (Daniel M. Richmond
and David S. Steinmetz of counsel), for appellant Westchester

Country Club, Inc., and Collier, Halpern, Newberg, Nolletti
& Bock, LLP, White Plains, N.Y. (William J. Collier, Jr., and
William Walsh of counsel), for appellant Harrison-Rye Realty
Corp. (one brief filed).
Andrew M. Cuomo, Attorney General, New York, N.Y.
(Michael S. Belohlavek and Norman Spiegel of counsel;
Tomas Carbonell on the brief), for respondents Erin M.
Crotty, as Commissioner of the New York State Department
of Environmental Conservation, and New York State
Department of Environmental Conservation in proceeding
No. 2.
Thacher Proffitt & Wood LLP, White Plains, N.Y. (Kevin
J. Plunkett and Darius P. Chafizadeh of counsel), for
respondents Atlantic Development, LLC, Iliana Gardens,
LLC, Collin Estates, LLC, and Sunshine Properties of
Westchester, LLC, in proceeding No. 2.
Friedman, Harfenist, Langer & Kraut, Purchase, N.Y. (Steven
Jay Harfenist of counsel), for amicus curiae Town/Village of
Harrison.

In two related proceedings pursuant to CPLR article 78 to
review a determination of the New York State Department
of Environmental Conservation dated July 11, 2005, which
granted a waiver of water quality certification in connection
with an application by Atlantic Development, LLC, to fill
federally-regulated wetlands, Westchester Country Club, Inc.,
and Harrison-Rye Realty Corp. appeal, as limited by their
brief, from so much of an order and judgment (one paper) of
the Supreme Court, Westchester County (Nicolai, J.), dated
September 14, 2005, as denied the petition in proceeding
No. 2, dismissed proceeding No.2, and vacated a temporary
restraining order of the same court dated August 18, 2005,
enjoining Atlantic Development, LLC, Iliana Gardens, LLC,
Collin Estates, LLC, Sunshine Properties of Westchester,
LLC, and Michael DeMartino, and their agents, servants,
and employees from proceeding with any work on parcels
designated as Blocks 12, 13, and 14 on Westchester County
Tax Map No. 3322 until September 15, 2005.

Ordered that the order and judgment is reversed insofar
as appealed from, on the law, with costs payable by
the respondents *904  appearing separately and filing
separate briefs, the petition in proceeding No. 2 is granted,
the determination is annulled, and Atlantic Development,
LLC, Iliana Gardens, LLC, Collin Estates, LLC, Sunshine
Properties of Westchester, LLC, and Michael DeMartino,
and their agents, servants, and employees are enjoined from
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Matter of Park Ridge Neighborhood Assn. v Crotty, 38 A.D.3d 903 (2007)
832 N.Y.S.2d 653, 2007 N.Y. Slip Op. 02763

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2

proceeding with any work on parcels designated as Blocks 12,
13, and 14 on Westchester County Tax Map No. 3322 pending
the issuance of a water quality certification by the New York
State Department of Environmental Conservation.

The regulations of the New York State Department of
Environmental Conservation (hereinafter the Department)
that govern the Department's response to requests for water
quality certifications under section 401 of the Clean Water

Act ( 33 USC § 1341 [a] [1]) provide that the applicant
for such a permit “must apply for and obtain a water quality
certification from the department” (6 NYCRR 608.9 [a]
[emphasis supplied]). Although the applicable federal statute
allows a state to which permitting authority under the Clean
Water Act [formerly the Federal Water Pollution Control
Act] has been delegated to grant a waiver of water quality

certification (see 33 USC § 1341 [a]), the Department's
regulations, by which it is bound (see Matter of Frick v Bahou,

56 NY2d 777, 778 [1982];  Matter of Steck v Jorling, 219
AD2d 727, 729 [1995]), do not. The Department's argument
that its regulations require water quality certification only
where the waters in issue fall within its jurisdiction under
the Freshwater Wetlands Act (ECL art 24) is inconsistent

with the terms of the regulation, pursuant to which the
certification requirement applies to any permit “that may
result in any discharge into navigable waters as defined in
section 502 of the Federal Water Pollution Control Act” (6
NYCRR 608.9 [a]). In addition, although the regulations
authorize the Department to grant statewide water quality
certifications in certain circumstances, they provide for no
such certification, and no exemption or other such relief,
on the ground that the wetland in issue is not subject to
the Department's jurisdiction by virtue of federal jurisdiction
over the wetland (see 6 NYCRR 608.9 [b]; cf. 6 NYCRR
608.9 [a]). The Department was without authority to grant the
waiver at issue. Accordingly, the petition in proceeding No.
2 should have been granted and the determination granting
the waiver of water quality certification should have been
annulled. In light of this determination, it is unnecessary for
us to address the appellants' contentions with respect to the
applicability of the New York State Environmental Quality
Review Act (ECL art 8) to such a determination. Miller, J.P.,
Spolzino, Goldstein and McCarthy, JJ., concur. *905

Copr. (C) 2019, Secretary of State, State of New York

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Chapter 78

FRESHWATER WETLANDS

GENERAL REFERENCES

Conservation Commission — See Ch. 10.

Flood damage prevention — See Ch. 74.

Stormwater management and erosion and
sediment control – See Ch. 119.

Subdivision of land — See Ch. 123.

Zoning — See Ch. 138.

§ 78-1. Purpose; findings.

Declaration of policy. It is declared to be the public policy of the Town
of Southeast to preserve, protect and conserve freshwater wetlands
and the benefits derived therefrom, to prevent the despoliation and
destruction of wetlands and watercourses, in order to secure the
natural benefits therefrom for the protection of public health and safety
and consistent with the general welfare and the beneficial economic,
social and agricultural development of the Town.

A.

Findings. The following findings are made:

Wetlands and watercourses in the Town of Southeast are invaluable
resources for flood protection, wildlife habitat, open space, nutrient
retention and sediment trapping, visual/aesthetic reasons, water-
based recreation, groundwater protection potential and drinking
water.

(1)

Wetlands and watercourses in the Town have been or are in
jeopardy of being lost, despoiled or impaired by unregulated
draining, dredging, filling, excavating, building, pollution or other
acts inconsistent with the natural uses of such wetlands and
watercourses.

(2)

Recurrent flooding of areas of the Town, aggravated or caused
by the loss of wetlands or alteration of watercourses, has serious
effects upon natural ecosystems and presents serious hazards to
the health, safety, welfare and property of the people in the Town,
within and outside such wetlands and watercourses, including loss
of life, loss and damage to private and public property, disruption
of lives and livelihoods, interruption of commerce, transportation,
communication and governmental services, and unsanitary and
unhealthful living and environmental conditions.

(3)

Wetlands and watercourses conservation is a matter of concern to
the entire Town, and the establishment of preservation, protection
and conservation practices is essential to the public health, safety

(4)

B.
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and welfare since actions on wetlands and watercourses in one
location affect persons and property in other locations.

Wetlands and watercourses overlap many properties and
neighborhoods, and experience has demonstrated that effective
wetlands and watercourses protection requires uniformity of
preservation, protection and conservation throughout the Town.

(5)

Loss, despoliation or impairment of wetlands deprives people of the
Town some or all of the many and multiple benefits to be derived
from wetlands, such as the following:

Flood and stormwater runoff control by hydrologic adsorption
and storage capacity of wetlands;

(a)

Wildlife habitat by providing for breeding, nesting and feeding
grounds and cover for many forms of wildlife, wildfowl and
shorebirds, including migratory wildfowl and rare species.

(b)

Protection of subsurface water resources and provision for
valuable watersheds and recharging of groundwater supplies;

(c)

Recreation by providing resource areas for hunting, fishing,
boating, hiking, bird watching, photography, camping and
other uses;

(d)

Pollution treatment by serving as biological and chemical
oxidation basins;

(e)

Erosion control by serving as sedimentation areas and filtering
basins, absorbing silt and organic matter, protecting channels
and water bodies, dissipating erosive forces and anchoring
shorelines;

(f)

Education and scientific research by providing outdoor
biophysical laboratories, living classroom and resources for
training and education.

(g)

Open space and aesthetic appreciation;(h)

Sources of nutrients in freshwater food cycles and the nursery
ground and sanctuary for fish; and

(i)

Vegetation providing temperature modification, purification of
the air and natural products for harvest.

(j)

(6)

Improper use and the despoliation or impairment of water sources
deprives people of the benefits thereof, such as the following:

Surface draining free from erosion and sedimentation and with
capacity to carry runoff without danger of flooding;

(a)

Fresh waters for potable water supply and for boating,
swimming, fishing and other recreation; and

(b)

(7)
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§ 78-2. Definitions.

As used in this chapter, the following terms shall have the meanings
indicated below:
CONSERVATION COMMISSION — That municipal body heretofore created
by the Town Board in accordance with the General Municipal Law of the
State of New York and pursuant to Chapter 10 of the Town Code.
CONTROLLED AREA — Shall include all wetlands and the area surrounding
the same based on hydrological soil grouping and all watercourses and
adjacent contributory surfaces based on hydrological soil grouping and
slope percentage as indicated by the distances on the chart below.
"Hydrological soil grouping" (HSG) is defined as a system of grouping soils
according to the water infiltration and transmission rate characteristics
when the soil is thoroughly wet.

Wetland Buffer by Hydrological Soil Group

HSG

Buffer

(feet)
A High infiltration, transmission deeply

drained
100

B Moderate infiltration and
transmission and moderately drained

133

C Slow infiltration, transmission poor
to well drained

166

D Very slow infiltration, transmission,
permanent water

200

Watercourse Buffer by Hydrological Soil Group or Slope
Percentage

HSG Slope%

Buffer

(feet)
A or A and B 0-3%; 3-8% 100

B or C 8-15% 100
C or D 15-25% 130
D or E 25-35% 170

F 35-60% 200

Continuity of water flows and supplies throughout the year.(c)

Regulation of wetlands and watercourses is consistent with the
legitimate interests of farmers and other landowners to graze and
water livestock, make reasonable use of water resources, harvest
natural products of the wetlands and selectively cut timber.

(8)

§ 78-1 FRESHWATER WETLANDS § 78-2
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PERSON — Shall include any person, corporation, firm, partnership,
association, trust, estate, individual, joint venture, and any unit of
government, agency or subdivision thereof that is subject to this chapter.
POLLUTION — Shall include, in addition to its usual meaning, the presence
in the environment of man-induced conditions or contaminants in quantities
or with characteristics which are or may be injurious to human, plant,
wildlife, animal forms or life or property.
WATERCOURSES — Shall include the following:

WETLANDS —

Rivers, streams, brooks and waterways which are delineated on the
current edition of the U.S. Department of Interior, Geological Survey,
7.5 Minute Series (topographic maps covering the Town of Southeast);

A.

Any other streams, brooks and waterways containing running water
more than six months a year; and

B.

Lakes, ponds, marshes, swamps, bogs and all other bodies of water,
natural or artificial, which are fed by or have surface discharge to
another wetland or watercourse.

C.

Lands and waters consisting of any of the following:

Soil types which are poorly drained, very poorly drained, alluvial
and floodplain soils as defined by the U.S. Department of
Agriculture, Soil Conservation Service, which soil types in the Town
of Southeast have the following map codes and names:

Map Code Name
25 Sun silt loam
27 Sun (stony silt loam)
28 Fredon loam
35 Raynham silt loam

100 Fluvaquents
101 Carlisle muck
103 Freshwater marsh (aquents)
108 Udorthents wet substratum
251 Ridgebury loam
252 Ridgebury very stony loam
311 Fluvaquents

1011 Palms muck
1251 Leicester loam
1252 Leicester very stony loam

(1)

A.

§ 78-2 SOUTHEAST CODE § 78-2

78:4



Lands and submerged lands, commonly called "marshes,"
"swamps," "sloughs," "bogs" and "flats," supporting aquatic or
semiaquatic vegetation of the following vegetative types.

Wetland trees, which depend upon seasonal or permanent
flooding or sufficiently waterlogged soils to give them a
competitive advantage over other trees, including, among
others, red maple (Acer rubrum), willows (Salix spp.), black
spruce (Picea mariana); swamp white oak (Quercus bicolor),
red ash (Fraxinum pennsylvanica), American elm (Ulmus
americana) and larch (Larix laricina);

(a)

Wetland shrubs, which depend upon seasonal or permanent
flooding or sufficiently waterlogged soils to give them a
competitive advantage over other shrubs, including, among
others, alder (Alnus spp.), bottonbrush (Cepha lanthus
occidentalis), bog rosemary (Andromeda glaucophylla),
leatherleaf (Chamaedaphne calyculata), spice bush (Lindera
benzoin), winter berry (Llex montans), red-osier dogwood
(Cornus stolonifera) and highbush blueberry (Vaccinum
corymbosum);

(b)

Emergent vegetation, including, among other, cattails (Typha
spp.), pickerelweed (Pontederia cordata), bulrushes (Scirpus
spp.), arrow arum (Peltandra virginica), arrowheads
(Saggittaria spp.), reed (Pharagnites communis), wild rice
(Zigzania aquatica), bur-reeds (Spargantum spp.), purple
loosestrife (Lythrum salicaria), swamp loosestrife (Decodor
verticillatus) and water plantain (Alisma plantago-acquatica);

(c)

Rooted, floating-leaved vegetation, including, among others,
water lily (Nymphaea odorata), water shield (Brasenia
schreberi) and spatterdock (Nuphar spp.);

(d)

Free-floating vegetation, including, among others, duck weed
(Lemna spp.), big duckweed (Spirodela Polyrhiz) and
watermeal (Wolffia spp.);

(e)

Wet meadow vegetation, which depends upon seasonal or
permanent flooding or sufficiently waterlogged soils to give
it a competitive advantage over other open land vegetation,
including, among others, sedges (carex spp.), rushes (Juncus
spp.), cattails (Typha spp.), rice cut grass (Leersia oryzoides),
reed canary grass (Phalaris arundinance), swamp loosestrife
(Decodon verticillatus), spikerush (Eleocharis spp.), skunk
cabbage (Symplocarpus foetides) and false hellebore
(Veratrum viride);

(f)

Bog mat vegetation, including, among others, sphagnum
mosses (Sphagnum spp.), bog rosemary (Andromeda
glaucophylla), leatherleaf (Chamaedaphne calculata), pitcher

(g)

(2)
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WETLANDS INSPECTOR — The agent appointed by the Town Board to
fulfill the designated enforcement and permit-processing responsibilities
set forth in this chapter. A qualified Wetlands Inspector shall have a degree

plant (Sarrancenia purpurea), and cranberries (Vaccineum
macrocarpon and V. oxycoccos);

Submergent vegetation, including, among others, pondweeds
(Potamoziton spp.), mavads (Najas spp.), bladderworts
(Ultricularia spp.), wild cherry (Vallisneri americana), coontails
(Ceratophyllum demersum), water milfoils (Myriophyllum
spp.), muskgrass (Chara), stonework (Nitella spp.), water
weeds (Elodes spp.), and water smartweed (Polygonum
amphihium).

(h)

Lands and submerged lands containing remnants of any vegetation
that is not aquatic or semiaquatic that has died because of wet
conditions over a significantly long period, provided that such wet
conditions do not exceed a maximum seasonal water depth of six
feet, and provided further that such conditions can be expected to
persist indefinitely, barring human intervention.

(3)

Lands enclosed by aquatic or semiaquatic vegetation as set forth
in Subsection A(2) and dead vegetation as set forth in Subsection
A(3), the regulation of which is necessary to protect and preserve
the aquatic and semiaquatic vegetation.

(4)

Waters overlying the areas set forth in Subsection A(1) and A(3)
and lands underlying areas set forth in Subsection A(4).

(5)

Lands and waters possessing the characteristics described in
Subsection A(1), (2), (3), (4) and (5) that are less than one acre
but are both hydrologically connected to and within 50 meters (165
feet) of other wetlands and together with these exceed one acre.

(6)

Unvegetated open water is part of a wetland if it is more than 50%
enclosed by wetland vegetation and is no larger than 2.5 hectares (6.2
acres). If the body of open water, substantially enclosed by wetland
vegetation, is larger than 2.5 hectares, then only that portion within 50
meters (165 feet) of the wetland vegetation is part of the wetland.

B.

Unvegetated open water adjacent to wetlands but not substantially
surrounded by wetland vegetation may be considered to be part of the
wetland to a depth of two meters (6.6 feet) below low water or to the
maximum extent of nonpersistent emergents, if these grow at depths
greater than two meters.

C.

All areas within the one-hundred-year floodplain as shown on the latest
map entitled "FIRM, Flood Insurance Rate Map; Town of Southeast,
New York, Putnam County," prepared by the United States Department
of Housing and Urban Development, Federal Insurance Administration,
as amended from time to time.

D.
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from an accredited college or university in a related field, a minimum of
two years of delineation experience, and scientific knowledge about the
biogeophysical structure, function, or interrelationships of terrestrial and
aquatic/semiaquatic plant and animal communities.[Added 7-20-2006 by
L.L. No. 7-2006]

§ 78-3. Regulated activities; exclusions; permit application;
application transmittal.

Regulated activities and permits. Any person desiring to conduct a
regulated activity as set forth in § 78-3B in any controlled area shall
obtain a permit therefor as hereinafter provided.

A.

Activities regulated. Activities subject to regulation under this chapter
shall include the following:

Any form of dredging, draining, or excavation and any grading or
removal of soil, mud, sand, gravel, silt or other earth material from
any controlled area, either directly or indirectly; or

(1)

Any form of dumping, filling or deposition of any soil, stones, sand,
gravel, mud, rubbish, or fill of any kind in any controlled area,
either directly or indirectly; or

(2)

Erecting any building or other structure, construction of any road,
driveway or motor vehicle parking facility, drivings or pilings,
installation of any pipe or other conduit or the placing of any other
obstructions within a controlled area, whether or not the same
affect the ebb and flow of water; or

(3)

The use of any chemicals, dyes, fertilizers, herbicides or similar
materials in any controlled area such that the same may cause
pollution of waters; or

(4)

Creating a diversion of water flow in any watercourses; or(5)

Creating an increase or decrease in the flow, velocity or volume of
water in any watercourse; or

(6)

Introducing any influents of high thermal content such that the
same are capable of causing deleterious ecological effect; or

(7)

Destroying or permitting the destruction of any trees or other plant
life within the controlled area of a watercourse or wetland. These
actions shall be reviewed by the administering authority so as to
determine if such acts affect the prevailing surface water runoff
conditions, directly or indirectly; or

(8)

Any other activity which substantially impairs any of the several
functions served by the wetlands and watercourses or the benefits
derived therefrom as the same are set forth in § 78-1 of this
chapter.

(9)

B.
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Exclusions. Activities excluded from regulation under this chapter shall
include the following:

(Reserved)(1)

(Reserved)(2)

Public health activities under orders and regulations of the Putnam
County Department of Health, provided that copies of such orders
and regulations have been filed with the Town Clerk of the Town
of Southeast and that the Water Control Board may request
modification of such orders if it deems it necessary to implement
the policy of this chapter;

(3)

Mosquito control projects approved in writing by the New York
State Department of Environmental Conservation;

(4)

The operation, maintenance and repair of dams, retaining walls,
docks and water control structures that were in existence on the
effective date of this chapter;

(5)

Emergency work which is necessary to protect health and safety or
prevent damage to property, provided that the Town Clerk is given
written notice within 48 hours after commencement of such work
and within 48 hours after completion of the work, and provided that
such work is limited to alleviation of the emergency condition; and

(6)

Trimming, pruning and bracing of trees; decorative landscaping;
including the addition of trees and plants.

(7)

C.

Application for permit. Any person proposing to conduct a regulated
activity as specified in § 78-3B shall file an application for a permit
with the Wetlands Inspector in a form and with such information as
the Wetlands Inspector may prescribe. The application shall be
accompanied by a fee as set from time to time by the Town Board
and four copies of at least the following information. If the same shall
show sufficient detailed information the administering authority may
waive the map requirement below and accept as a substitute therefor
any subdivision plat map, grading plans and construction plans as the
same may have been prepared for submission pursuant to the Town
of Southeast Land Subdivision Regulations.1 [Amended 7-20-2006 by
L.L. No. 7-2006]

The names of the owners of record of the land on which the activity
is to be conducted and all adjacent owners;

(1)

A detailed description of the proposed activity;(2)

A map showing the controlled area affected and any wetlands
or watercourses therein, and the location, extent and nature of
proposed activity. Said map shall be prepared and certified by a

(3)

D.

1. Editor's Note: See Ch. 123, Subdivision of Land.
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§ 78-4. Application procedure. [Amended 7-20-2006 by L.L. No.
7-2006]

licensed surveyor, professional engineer or professional architect
and show contours at two-foot intervals, stone walls, fence lines,
tree lines and other major features of the land; and

The names of all known claimants of water rights in, or adjacent to,
the wetlands or watercourses.

(4)

Transmittal of application. Upon receipt, the Wetlands Inspector shall
transmit a copy of each application, as follows: [Amended 7-20-2006
by L.L. No. 7-2006]

To the Planning Board. [Amended 8-30-2012 by L.L. No.
7-2012]

(1)

In the event that the wetland or watercourse crosses Town lines, to
the Clerk of such adjoining township.

(2)

In the event that the wetland or watercourse crosses Putnam
County lines, to the Clerk of the adjoining county.

(3)

E.

Action on application by Wetlands Inspector.

Upon receipt of the application, the Wetlands Inspector may
request the submission of such additional information as he may
deem necessary to determine compliance with this chapter,
including but not limited to the following:

An environmental inventory and an assessment of the location
and the effects of the proposed activity;

(a)

A chemical and biological evaluation of the waters involved and
the effects thereupon by the proposed activity;

(b)

Hydraulic and hydrological studies of the wetlands and
watercourses;

(c)

A geologic evaluation of the wetland setting; and(d)

A program consisting of a schedule, sequence and type of
equipment to be used in the conduct of the proposed activity.

(e)

(1)

The Wetlands Inspector shall also, upon receipt of the application,
determine whether the proposed activity involves a project
development plan application, as the same may be required
pursuant to the Town of Southeast Zoning Ordinance,2 or a
subdivision application. In the event either, or both, of these are
determined to be required, the Wetlands Inspector shall forthwith

(2)

A.

2. Editor's Note: See Ch. 138, Zoning.
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advise the Planning Board and request a recommendation from
said Board.

Notice and hearing. The following notice and hearing requirements
shall be applicable in the case of any application transmitted to the
Planning Board and proposing a regulated activity that has other than
minor significance as specified in § 78-4H. [Amended 8-30-2012 by
L.L. No. 7-2012]

The applicant shall post a sign on the property consistent with the
requirements of § 138-44A.

(1)

No sooner than five days and not later than 30 days after such
publication of notice, the Planning Board shall hold a public
hearing on the application, except that, if no notice of objection
to the application is necessary, the Planning Board may dispense
with such hearing. If no public hearing is to be held the Planning
Board shall publish notice of its decision, setting forth the reasons
therefor, and a copy of such notice shall be filed with the Town
Clerk and transmitted to the officials and agencies specified in
§ 78-3E.

(2)

Not less than 10 days prior to a hearing, if any, the applicant
shall send notice of such hearing by U.S. Postal Service certified or
registered mail, return receipt requested, to the owners of all lots
in the Town abutting the property where the activity is proposed,
or at the Planning Board's discretion to all property owners within
500 feet of the lot where the activity is proposed.

(3)

Notice of any public hearing shall be published by the Planning
Board in one newspaper having a general circulation in the Town
not less than five days before such hearing. A copy of the notice
shall be transmitted to the officials and agencies specified in
§ 78-3E.

(4)

All such applications and the accompanying maps and documents,
shall be open for public inspection in the office of the Town Clerk
from and after publication of first notice under § 78-4B(1).

(5)

B.

Report. Within 65 days after the application is received, or after notice
has been published by the applicant under § 78-4B(1), whichever is
later, the Planning Board, having received a report from the Wetland
Inspector, shall make a determination as to whether or not the proposed
regulated activity, with or without modification set by the Planning
Board, conforms to the criteria set forth in § 78-4G. [Amended
8-30-2012 by L.L. No. 7-2012]

C.

Extension of time. The applicant and the Planning Board may by mutual
consent extend the time for a determination on the application.

D.

Conditions. The Planning Board may specify requirements for
modification of the proposed regulated activity and conditions or

E.
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limitations for conduct of the activity, including but not limited to the
time for conduct and completion of the activity and a requirement to
post a bond to guarantee completion of the work in accordance with
plans.

Determination. The Planning Board shall make a written determination,
including the reasons therefor and any modifications, conditions and
limitations, at a Planning Board meeting to approve or deny the
application and whether or not a permit is to be issued under this
chapter. [Amended 8-30-2012 by L.L. No. 7-2012]

F.

Criteria for approval. The following are criteria applicable to the
approval of permits for proposed regulated activities in controlled
areas, including wetlands and watercourses:

The activity will not have a substantial adverse effect upon the
natural function and benefits of a wetland or watercourse as set
forth in § 78-1B(6); and

(1)

The activity will not substantially change the natural channel of
a watercourse or substantially inhibit the natural dynamics of a
watercourse system; and

(2)

The activity will not result in the degrading or pollution of waters;
and

(3)

The activity will not increase the potential for flooding; and(4)

Sufficient provision has been made for control of erosion, siltation
and sedimentation during and after conduct of the activity; or

(5)

The activity will alleviate or remove a hazard to the public health
or safety.

(6)

G.

Activities of minor significance. Any or all parts of § 78-3D can be
waived at the discretion of the Planning Board with regard to activities
of minor significance. Proposed regulated activities of minor
significance which may be approved by the Planning Board include the
following: [Amended 8-30-2012 by L.L. No. 7-2012]

Activities for which a site plan, subdivision plat maps, construction
plans and grading plans and plat plans for grading and removal of
earth are not required.

(1)

Where no building or other structure or sewage disposal system or
well is proposed in a controlled area.

(2)

Installation of a driveway to a one-family dwelling.(3)

Excavation, grading or depositing of less than 20 cubic yards of
earth materials in a controlled area of a wetland or watercourse
per application.

(4)

Modification to less than 25 feet of a watercourse on a lot or parcel.(5)

H.
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§ 78-5. Administration and enforcement. [Amended 7-20-2006 by
L.L. No. 7-2006]

The activity is not to be conducted in a floodplain.(6)

Removal of water-deposited silt or debris in order to restore the
controlled area, including the wetland or watercourse, to the
condition existing before the deposit.

(7)

Incidental removal of trees and shrubs within the controlled area
of wetlands or watercourses.

(8)

Provided that all of the above activities are conducted in a manner
to conform to the criteria set forth in § 78-4G(1) through (6) of this
chapter.

(9)

Permit issuance or denial. Upon receipt of the determination of the
Planning Board as provided in § 78-4F of this chapter, the Wetland
Inspector shall issue or deny issuance of a permit, subject to any
resolution adopted by the Planning Board, in accordance with § 78-4F.
Such permit shall contain and be made subject to any and all conditions
imposed by the Planning Board determination. [Amended 8-30-2012
by L.L. No. 7-2012]

I.

Administration. This chapter shall be administered and enforced by a
Wetland Inspector appointed by the Town Board. The Planning Board
shall consult the Wetland Inspector prior to making a determination on
a permit application. The Wetland Inspector shall keep records of all
applications and permits, of all identifiable complaints of any violation
of this chapter and of all notices of violation served by him and the
action taken consequent thereon, which records shall be public records.
He shall be in charge of all such records and public access thereto
pursuant to the provisions of the Freedom of Information Law3 and
applicable rules. He shall file with the Southeast Town Clerk and the
Planning Board Secretary a copy of each order or decision rendered by
him. [Amended 8-30-2012 by L.L. No. 7-2012]

A.

Procedures. The Town Board may by resolution adopt rules and
procedures for the administration of this chapter, including the
submission of applications.

B.

Inspections. The Wetlands Inspector, or his authorized agents, may
enter upon land or waters for the purpose of inspection to determine
compliance with this chapter and for the purpose of undertaking any
investigations, examinations, surveys or other activity necessary for the
purpose of this chapter.

C.

Suspension and revocation. The Wetlands Inspector is authorized to
suspend or revoke a permit if he finds that the applicant has not
complied with any of the conditions or limitations set forth in the permit

D.

3. Editor's Note: See Public Officers Law § 84 et seq.
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or has exceeded the scope of the activity as set forth in the application.
The Wetlands Inspector may suspend the permit if the applicant fails to
comply with the terms and conditions set forth in the application.

Remedies. The Wetlands Inspector is authorized to order, in writing,
the cessation of any regulated activity being conducted in violation of
this chapter; he shall withdraw such order when he determines there is
compliance herewith. The Wetlands Inspector is authorized to order, in
writing, the remedying of any condition which is found to be in violation
of this chapter. Any person who willfully violates this chapter shall be
guilty of a misdemeanor, punishable by a fine of not less than $250
nor more than $1,000. The Town Board may impose, by order after a
hearing, a civil penalty not to exceed $250 for each violation of this
chapter. Each day of continued violation shall constitute a separate and
additional violation. An order imposing a civil penalty shall be deemed
a final determination for purposes of judicial review and the Town of
Southeast may bring an action to recover such civil penalty in any court
of competent jurisdiction. Such action shall be brought on behalf of
the Town, and any amount recovered shall be paid into the general
revenue funds of the Town. Such right of action or recovery may be
released, compromised or adjusted by the Town Board. The proper
authorities of the Town of Southeast may institute any appropriate
action or proceeding to prevent, restrain, correct or abate any violation
of this chapter and to achieve restoration of the affected wetland or
watercourse to its condition prior to the violation.

E.

Other laws. Approval of an application and issuance of a permit under
this chapter shall not be construed to constitute compliance with any
other regulation, ordinance or law nor to relieve the applicant from
responsibility to obtain a permit thereunder. The Wetlands Inspector
may at his discretion withhold issuance of a permit hereunder until
any other required permit has been obtained by the applicant. This
chapter is in addition to, and does not abrogate or lessen the effect of,
any other regulation, ordinance or law pertaining to activities regulated
hereunder and controlled areas to which this chapter is applicable.

F.

Appeals. Any person aggrieved by any order or decision under this
chapter may seek judicial review pursuant to Article 78 of the Civil
Practice Law and Rules in the Supreme Court for the County of Putnam
within 30 days after the date of the filing of such order or decision
with the Southeast Town Clerk. In the alternative, any person aggrieved
by any order or decision under this chapter may seek review by the
Freshwater Wetlands Appeals Board of the New York State Department
of Environmental Conservation within 30 days after the date of the
filing of such order or decision with the Town Clerk.

G.

Severability. The provisions of this chapter shall be severable, and if
any clause, sentence, paragraph, subdivision or part thereof shall be
adjudged by any court of competent jurisdiction to be invalid, such
judgment shall not affect, impair or invalidate the remainder thereof
but shall be confined in its operation to the clause, sentence,

H.
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paragraph, subdivision or part thereof directly involved in the
controversy in which such judgment shall have been rendered.
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