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bringing a computer or tablet with you to the program. 
 
Printing the complete materials is not required for attending the program. 
 

The course materials may be accessed online at: 
http://www.nysba.org/TICLSum19book/ 

 
 
A hard copy NotePad will be provided to attendees at the live program site, which contains 
lined pages for taking notes on each topic, speaker biographies, and presentation slides or 
outlines if available. 
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TICL Summer Meeting 2019 
 

Schedule of Events 
 
 
Wednesday, August 7 th  
 
2:00 – 6:00 p.m. Program Registration  
  
3:00 – 5:00 p.m. Executive Committee Meeting - Randolph  
 
6:30 – 7:30 p.m. Welcome Reception – James Landing Grill   
 Sponsored by Comprehensive Medical Reviews 
  
7:30 p.m. Dinner on Your Own  
 Guests are encouraged to make reservations prior to arrival 
 
Thursday, August 8th  
 
7:30 – 9:00 a.m. Program Registration 
 
7:30 - 8:30 a.m. Breakfast  
 
7:30 – 8:30 a.m. Executive Committee Meeting - Randolph 
 
8:45 – 12:30 p.m. General Session – Tazewell 
 
8:45 – 8:55 a.m. NYSBA Welcome 
 James O’Connor, Chair 
 
8:55 – 9:45 a.m. The 10 Commandments of Trial Practice and Tactics: Observations from 

The Bench and Caution from Counsel  
1.0 MCLE Credit | Skills 
 
An interactive discussion amongst attendees and panelists about the 
common pitfalls in current Trial practice. Perspectives include: Plaintiff 
(McCone); Defendant (Maroney) and Bench (Silver & Cannataro). 
 

Panelists: Hon. Judge Anthony Cannataro |New York Supreme Court Justice | New 
York County 

 Cody McCone, Esq. | O’Dwyer & Bernstein  
 Thomas J. Maroney, Esq. | Maroney O’Connor, LLP 
  Hon. Judge George J. Silver, New York Supreme Court Justice |New York  
  County 
  
 
 
 
 
 



9:45 – 10:35 a.m. The State of Affairs for Artificial Intelligence, Algorithms and Machine 
Making Decisions  

 1.0 MCLE Credit | Areas of Professional Practice  
 
Addressing the risks associated with the use and management of AI in the 
21st Century’s world of business. Discussion on how the riveting world of AI 
has changed the landscape of legal practice and business function today. 
 

Panelists:  Thomas J. Hamilton | VP Legal Strategy | ROSS Intelligence  
 James O’Connor | Maroney O’Connor LLP 
 
10:35 – 10:45 a.m. Coffee Break 
 Sponsored by Lexitas-Deitz Court Reporting  
 
10:45 – 11:35 a.m. Product Liability: Warnings, Defects and More 

1.0 MCLE Credit | Areas of Professional Practice  
 

New York and Federal law analysis and treatment of claims and defenses. 
Recent case law update and developing trends in Product Liability practice. 

 
Panelists:  Hon. Suzanne Adams | Kings County, Family Court 
 Dennis J. Brady | Gerber Ciano Kelly Brady, LLP 
  
11:35 – 12:35 p.m. Sports & Recreational Liability: “ Game Over? Or Let the Games Begin!”   

1.0 MCLE Credit | Areas of Professional Practice 
  

Description of New York State statutes involving recreational use, including 
skiing incidents and use of waivers of liability; Discussion on claims for 
participant injury; bystander and spectator injuries; and concussion injury in 
contact sports. 

 
 
Panelists Tom Bowler, CPSI| Consultant | Total Playground Consulting Services  
 Glenn A. Monk, Esq. | Harrington Ocko & Monk LLP  
  
1:00 – 6:00 p.m. Optional Activity 
  
 Golf – Plantation Course – Tee Time – 1pm 

The Plantation Course is an Arnold Palmer and Ed Seay design that challenges 
players of all skill levels. The 6,432-yard, par-72 course favors accurate iron play and 
good putting. 

Fairway landing areas are generous, but water comes into play on eight holes, and 
there’s no shortage of deep woods or yawning ravines. Greens are large and 
provide inviting targets for approach shots. Once on the putting surface, 
undulations and swales make getting down in two a satisfying accomplishment. 

With landmarks from Richard Kingsmill’s 1736 plantation woven into the landscape, 
a round on the Plantation Course is truly historic. 

 



7:30 – 10:00 p.m. Cocktail Reception & Dinner – Riverview Ballroom   
 Wine Sponsored by Wright Public Entity 
  
Honorable Guest: Jim Icenhour | Jamestown District Supervisor| James City County Board of 

Supervisors 
 

 
Friday, August 9 th  
 
8:30 a.m. Breakfast  
 
8:30 – 12:00 p.m. Program Registration  
 
9:00 – 12:30 p.m. General Session – Tazewell   
 
9:00 – 9:10 a.m. Program Introduction 
 James O’Connor, Chair 
 
9:10 – 10:00 a.m.  Ethical Concerns Facing Modern Litigation: Integrity, Impartiality and 

Competence  
1.0 MCLE Credit | Ethics and Professionalism  

 
 Recent trends and New York case law as it relates to Tort Liability practice. 

Bench (Hon Judges Gonzalez & Silvera) and Bar perspective (Cassidy & 
Coyne) on issues related to avoidance when handling tort cases. 

  
Panelists Daniel Cassidy, Esq. | Law Office of Daniel D. Cassidy, PLLC 
 Roderick J. Coyne | McMahon, Martine & Gallagher LLP  
 Hon. Judge Doris Gonzalez, Administrative Judge of Civil Matters | 

Supreme Court Bronx County  
 Hon. Judge Adam Silvera | Supreme Court of New York  
  
10:00 – 10:50 a.m.  Insurance Coverage: How Bad is Bad Faith? 

1.0 MCLE Credit | Areas of Professional Practice  
 

 A comparative analysis by both the policyholder and insurer’s perspective of 
case law, recent decisions and fact patterns that have led to the ever-evolving 
discussion of bad faith. 

  
Panelists John J. Rasmussen | Insurance Recovery Law Group LLC 
 Joanna M. Roberto, Esq | Gerber Ciano Kelly Brady  
 Lindsay Lankford Rollins | Hancock Daniel 
  
  
10:50 – 11:05 a.m. Coffee Break 
 Sponsored by PM Legal 
 

 
11:05 - – 11:55 a.m.  The Cannabis Quandary: Legal Issues vs. Moral Muddle 

1.0 MCLE Credit | Areas of Professional Practice  
 



 In June, Illinois became the 11th state in the US to legalize recreational 
marijuana use. The New York legislature came very close to legalizing 
recreational marijuana in 2019, and many believe that it will occur in NY in 
2020. What have other states experienced in their tort law development after 
they have legalized recreational marijuana--- A preview of issues for the future 
practice of the NY tort lawyer. 

 
 
Panelist Richard W. Kokel, Esq. | Richard Kokel Law Office 
 Kaitlyn O’Connor, Esq. | Nixon Law Group | Richmond, VA 
   

 
1:00 – 6:00 p.m. Optional Activity 
 Golf – River Course – Tee Time 1pm 

For more than three decades, The River Course has hosted the world’s best 
players on both PGA and LPGA tours. It has also hosted thousands of lesser-
known golfing superstars.  

 
Bordered by the calm azure waters of the James River, this famed 
championship course has tested the mettle of the game’s most famous 
names. On a still morning, dew still beading on the precisely manicured 
greens, you can almost hear the echoes of applause for crisply struck irons 
and delicately holed putts. The River Course inspires you to test your own 
mettle. To see how you stack up against the greats of today, and of years 
gone by. 

The course has been reborn thanks to the efforts of original architect Pete 
Dye. The renowned course designer tinkered just enough with his layout, 
bringing  

 
  
7:00 – 10:00 p.m. Barbecue, Cocktails and Entertainment 
 Enjoy music by the Brian Caputo Trio while trying your hand at cornhole and 

ladderball and enjoying a barbeque buffet 
 Burwell Ballroom and Patio  



Lawyer Assistance 
Program 800.255.0569

Q. What is LAP?  
A. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:
	 •	 Early	identification	of	impairment
	 •	 Intervention	and	motivation	to	seek	help
	 •	 Assessment,	evaluation	and	development	of	an	appropriate	treatment	plan
	 •	 Referral	to	community	resources,	self-help	groups,	inpatient	treatment,	outpatient	counseling,	and	rehabilitation	services
	 •	 Referral	to	a	trained	peer	assistant	–	attorneys	who	have	faced	their	own	difficulties	and	volunteer	to	assist	a	struggling	 

 colleague by providing support, understanding, guidance, and good listening
	 •	 Information	and	consultation	for	those	(family,	firm,	and	judges)	concerned	about	an	attorney
	 •	 Training	programs	on	recognizing,	preventing,	and	dealing	with	addiction,	stress,	depression,	and	other	mental	 

 health issues

Q. Are LAP services confidential?
A. Absolutely,	this	wouldn’t	work	any	other	way.		In	fact	your	confidentiality	is	guaranteed	and	protected	under	Section	499	of	

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential	information	privileged.		The	confidential	relations	and	communications	between	a	member	or	authorized	
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating	with	such	a	committee,	its	members	or	authorized		agents	shall	be	deemed	to	be	privileged	on	the	
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q. How do I access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q. What can I expect when I contact LAP?
A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can I expect resolution of my problem?
A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N e w  Y o r k  S t a t e  B a r  a S S o c i a t i o N

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would	benefit	from	the	available	Lawyer	Assistance	Program	services.	If	you	answer	“yes”	to	any	of	
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that I  
 don’t seem myself?

2. Is it difficult for me to maintain a routine and stay on top of responsibilities?

3. Have I experienced memory problems or an inability to concentrate?

4. Am I having difficulty managing emotions such as anger and sadness?

5. Have I missed appointments or appearances or failed to return phone calls?  
 Am I keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7.  Am I experiencing a pattern of relationship problems with significant people in my life  
 (spouse/parent, children, partners/associates)?

8.  Does my family have a history of alcoholism, substance abuse or depression?

9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have I had more drinks or drugs than I intended, or felt that  
 I should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities? 

12. Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

1.800.255.0569

There Is Hope



N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Join Our Section Join a Torts, Insurance and  
Compensation Law Section Committee(s)

All active Section members are welcome and encouraged to join one 
or more Committees or Divisions at no additional cost. Please indicate 
the group/s you would like to join: 

___ Alternative Dispute Resolution (TICL3100)
___ Automobile Liability (TICL1100)
___ Business Torts and Employment Litigation (TICL1300)
___ Class Action (TICL1400)
___ Construction and Surety Law Division (TICL4000)
___ Continuing Legal Education (TICL1020)
___ Diversity (TICL4200)
___ Ethics and Professionalism (TICL3000)
___ General Awards (TICL1600)
___ Governmental Liability (TICL1700)
___ Information Technology (TICL2900)
___ Insurance Coverage (TICL2800)
___ Laws and Practices (TICL1800)
___ Membership (TICL1040)
___ Municipal Law (TICL2100)
___ No Fault (TICL4400)
___ Premises Liability/Labor Law (TICL2700)
___ Products Liability (TICL2200)
___ Professional Liability (TICL2300)
___ Social Media (TICL4600)
___ Sponsorships (TICL4500)
___ Toxic Tort (TICL4300)
___ Workers’ Compensation Law Division (TICL4100)

Name ___________________________________________

Address __________________________________________

________________________________________________

City ________________ State ____ Zip _________________

The above address is my  Home  Office  Both

Please supply us with an additional address.

Name  ____________________________________________

Address __________________________________________

City ____________________ State _____ Zip ____________

Office phone  ( _______) ____________________________

Home phone ( _______) ____________________________

Fax number ( _______) ____________________________

E-mail address _____________________________________  

Date of birth _______ /_______ /_______

Law school _______________________________________

Graduation date ____________

States and dates of admission to Bar: ____________________

■  As a NYSBA member, PLEASE BILL ME $40 for Torts, 
Insurance and Compensation Law Section dues. (law 
student rate is $5)

■ I wish to become a member of the NYSBA (please see 
Association membership dues categories) and the Torts, 
Insurance and Compensation Law Section. PLEASE BILL 
ME for both.

■  I am a Section member — please consider me for 
appointment to committees marked.

Please return this application to:  
MEMBER RESOURCE CENTER,  
New York State Bar Association, One Elk Street, Albany NY 12207 
Phone 800.582.2452/518.463.3200 • FAX 518.463.5993  
E-mail mrc@nysba.org • www.nysba.org

2019 ANNUAL MEMBERSHIP DUES 
Class based on first year of admission to bar of any state. 
Membership year runs January through December.
ACTIVE/ASSOCIATE IN-STATE ATTORNEY MEMBERSHIP

Attorneys admitted 2011 and prior $275
Attorneys admitted 2012-2013 185
Attorneys admitted 2014-2015 125
Attorneys admitted 2016 - 3.31.2018 60

ACTIVE/ASSOCIATE OUT-OF-STATE ATTORNEY MEMBERSHIP

Attorneys admitted 2011 and prior $180
Attorneys admitted 2012-2013 150
Attorneys admitted 2014-2015 120
Attorneys admitted 2016 - 3.31.2018 60
OTHER

Sustaining Member $400 
Affiliate Member 185
Newly Admitted Member* FREE

DEFINITIONS

Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS
Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS
Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS
Sustaining = Attorney members who voluntarily provide additional funds to further  
support the work of the Association
Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school 
or bar association
*Newly admitted = Attorneys admitted on or after April 1, 2018
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The  10 Commandments o f Tria l Pract ice  and
Tact ics: Observa t ions from The  Bench  and  

Caut ion  from Counse l 

Ho n . An t h o n y Ca n n a t a ro  
New York Supreme Court  Just ice  | New York County 

Co d y McCo n e , Esq . 
O’Dwyer & Bernstein 

Th o m a s  J. Ma ro n e y, Esq . 
Maroney O’Connor, LLP 

Ho n . Ge o rg e  J. Silve r  
New York Supreme Court  Just ice  | New York County 
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The Commandments of Trial Practice and Tactics: 
Observations from The Bench and Caution from Counsel 

(With Apologies to the Ten Commandments) 

Thou Shalt: 

MAKE THE CASE WHAT IT SHOULD BE ABOUT 
What’s the core issue?  Liability?  Damages? 
Don’t argue collateral issues. 

NOT WASTE THE COURT’S TIME 
Get to the point – the Court has a calendar of cases and you have one case. 

BE PREPARED 
Know the short and long version of the case – “cliff notes version” but prepare for detail 
Never say “It’s not my case” 
Always ask yourself how is that case in a better place that you appeared? 

DEFENDANT – 
Email the Claim Professional the same day. 

PLAINTIFF & DEFENDANT – 
Do what you promised your adversary & the Court as soon as you get back to the office. 
Be the person that does what they promise, it’s your reputation. 
Email the other side when you have done what you promised. 
Do it before you get sidetracked. 

BE RESPECTFUL TO THE COURT, COURT STAFF AND YOUR ADVERSARY AT ALL TIMES 
Never interrupt the Court or another attorney.   
You will have an opportunity to be heard.   
Wait your turn and take good notes. 
When you are not talking, listen and pay attention. 
You may learn something and get a different perspective. 

Maroney O’Connor LLP 11 BROADWAY 
SUITE 831 
NEW YORK, NEW YORK   10004 

212.509.2009 x101 
tmaroney@maroneyoconnorllp.com 
FAX: 212.504.2754 
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CALL THE OTHER SIDE 
 Before the first substantive conference.  
SUBSEQUENT CONFS - KNOW WHAT HAPPENED AT THE LAST CONF 
 Call the other side, discuss and at least agree on that.  No surprises on either side.  
 
 
IF BOTH SIDES HAVE AGREED TO DISAGREE 
 Be right up front on that with the Court and frame the issue for the court. 
  

THE COURT IS THERE TO BRING BOTH SIDES TOGETHER 
 If there is a recommendation by the Court, report that right away.  
 

THE UNCIVIL ADVERSARY 
 Dealing with the disagreeable adversary – always be civil – don’t become the other idiot.   
 

BE CONCISE IN YOUR PRESENTATION 
 Know when to stop talking. 
 

THEME  
 What is the theme of your case?  
 

4



 

7TH COMMANDMENT 
 
You Shall Not Bear False Witness Against Your Neighbor. 
 
P.J.I. 1:22  Falsus in Uno 
 

Be careful what you wish for as the Court does not define “material fact” as an 
“important matter;” rather than “unbelievable,” the court uses unworthy of belief. 

 
 
 

 
8TH COMMANDMENT 
 
Thou Shall Not Covet They Neighbor’s House. 
 
 Counsel are not permitted to discuss the law in jury selection, during opening 
statements or closing arguments.  Counsel are permitted to discuss evidence using language 
consistent with jury instructions, but this may be a very fine and tenuous line.   
 
 Counsel may not instruct the jury during Voir Dire.  See 1A NY PJI3d 1:1 at 15 to 28 
(2019). 
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AI PRIMER - An Explanation of Training Data in AI Systems 
By Thomas Hamilton 

 
Introduction 
As a former attorney and now the VP of Strategy & Operations at a technology company doing ground 
breaking research in artificial intelligence (AI), I’ve had an advance view of both the benefits, and the 
pitfalls, of the current wave of AI technology which is now beginning to transform the practice of law. 
Because of this privileged vantage point I’ve been asked to share some of the insights I’ve learned over 
the past 4 years in this volume. Specifically, I’ve been asked to speak to the importance of data in the 
creation of AI systems – a concept that becomes more important every day as the scope and power of AI 
software increases exponentially. 
  
I felt the best way to explore the importance of data sets would be to examine them in the same way 
that I initially came to learn of their importance – by starting with the basics. We’ll first define AI broadly 
before examining the four pillars which comprise modern AI. From there we’ll discuss how 
breakthroughs in deep learning, many of which were pioneered in my home province of Ontario, 
Canada, have in the last few years dramatically advanced what is possible with AI systems. From there, 
armed with a proper foundational understanding, we’ll then turn to the role that data plays in both 
supervised and supervised learning systems, both at a general level and then specifically to law. Lastly 
we’ll consider the risks and enormous possibilities that this data provides, now that we live in a world 
where the AI systems relying on it to make their decisions are becoming increasingly powerful. 
  

PART 1: What is AI 
In 2019 Artificial Intelligence is generally defined by AI researchers as software which learns to perform 
intelligent tasks which we previously believed only a human could perform. This is a useful definition in 
that it implicitly takes into account the fact that what society considers as AI is a constantly moving 
target. When Apple debuted their Siri voice recognition AI software in the iPhone 4s in 2011 it was seen 
as revolutionary technology. Now, less than a decade later, a smart phone coming equipped with voice 
recognition technology is simply a given and no longer considered by lay people as AI. 
  
Broadly, when AI is being discussed in 2019, it is referring to 4 interrelated concepts: machine learning, 
natural language processing, vision recognition and speech recognition. Let’s briefly examine each of 
these, before diving into the details 
  
The first is machine learning, which underpins everything that is possible with modern AI systems. 
Machine learning describes the capacity for a software system to take data points, process them to 
improve performance of a task, and then create an improvement feedback loop wherein it can continue 
performing the task while continuously improving. The power of machine learning systems is that they 
now allow for software to learn to perform tasks they were never explicitly explained how to perform. 
  
The second category is vision recognition, which is the capacity for software systems to interpret 
images, identify them and describe them. Through machine learning feedback loops, these vision 
recognition systems are now becoming highly sophisticated, but are not without error. 
  
The third category is speech recognition, which is the capacity for a software system to speak and 
interpret oral language, allowing for back and forth interaction. Apple’s Siri would be a great example. 
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Lastly is natural language processing, which is the capacity for a software system to understand human 
language. This means that the AI can interpret the actual meaning of human communication, allowing it 
to decipher intent and return highly relevant answers and search results to even very complex queries. It 
is recent advances in machine learning methods (described below) and natural language processing that 
have opened up enormous opportunities for AI technology in law. 
  
  
While these 4 concepts have existed for some time, their real world applications have been severely 
limited due to insufficiency of computing power, data, and theoretical understanding of machine 
learning. While the purpose of this piece is to ultimately describe and discuss the role of training data in 
AI systems, this cannot be easily separated from the role of compute power and theoretical 
breakthroughs. Consequently, let’s examine those in some detail, along with their interactions with Big 
Data, before then moving on to a substantial discussion of the role of training sets. Let’s begin by 
examining the importance of recent breakthroughs in machine learning theory. 
  

PART 2: What has made the AI revolution possible 
Defining deep learning 
Deep learning is a field of machine learning focused on designing algorithms that learn how to do things 
by looking at examples of how to do them (training data) rather than being instructed how to do them 
through explicit programming. As a subset of machine learning, deep learning focuses on computer 
algorithms which can both learn and improve on their own. These algorithms are called deep neural 
networks and are loosely inspired by the network of neurons in the human brain. 
  
Defining neural nets 
Traditionally, programmers enable computers to perform a task by explicitly writing the instructions of 
how to do it using a computer programming language. The inherent limitation in this process is that 
computer programmers can only program tasks which they know how to articulate logically, resulting in 
computer applications that solve only problems that their programmers already understand and know 
how to solve. In the past this was sufficient, but as the scope of our ambition with respect to what we 
expect software to be able to do has increased, this has proven a major limiting factor. 
  
How do you tell a computer to recognize objects like tumors in CAT scans, for instance, and provide 
solutions to problems the programmer has never seen before and has little understanding of? In the 
past this sort of programming would have been impossible, but it is exactly these types of challenges 
which neural networks were built to tackle. On a high-level, neural networks function as a black box. 
Data is input on one end and the neural network then renders a response on the other end. Inside of 
this black box is a network of artificial neurons. When data is input, pathways in the network fire, 
producing a response. 
  
At first, these responses are random like those in the brain of a newborn baby, but with time 
programmers are able to teach or “train” a neural network to intelligently respond. Returning to the CAT 
scan example, with sufficient training a neural network which is fed a CAT scan with a tumor present will 
return “positive”. During training, machine intelligence engineers tune and refine how a neural 
network’s pathways fire by comparing its responses to our desired responses in its training data 
(human-generated examples of correct responses). With the arrival of sufficient compute power, it is 
important to note that this tuning is not done by hand: It is done automatically by a training algorithm 

10



that analyzes millions or even billions of training examples. Once it finishes training, the network can 
give “intelligent” responses to similar inputs it has never seen before. 
  
The concept of deep neural networks, then, is a marriage of the above concepts. In a similar way to the 
nerve cells (i.e. neurons) which make up the human brain, neural networks comprise layers (neurons) 
which are connected in adjacent layers to one another. The greater the number of layers, the “deeper” 
the neural network is. 
  
Supervised and unsupervised learning 
Neural networks learn through two separate and distinct methods (although in reality, often a hybrid 
approach is taken). Looking in a bit more detail about these neural networks learn will inform our later 
conversation on training sets, so let’s dive a bit deeper by first looking at what is known as supervised 
learning. 
  
Supervised learning is the method of instructing a neural network through specifically labelled training 
data. To illustrate, let’s imagine that we want to use supervised learning to train our neural network to 
recognise photos which have at least one bird. The problem, of course, is that there are so many 
different types of birds, and very few of them look alike. Additionally, different photos of the same type 
of bird still might not show those birds at the same angle, resolution, or even in the same light. In order 
to get around this, we’ll create an enormous training set of thousands of images, some of which include 
birds and some of which do not. Each of those which include birds will be labelled “bird”, and those 
which do not include birds will be labelled “not bird.” 
  
These images are fed into the neural network, which then converts each image into data, as neurons 
within the network assign different weights to different elements. Ultimately, the final output layer 
assembles and aggregates these elements and states either “bird” or “not bird.” If it gives the wrong 
answer, then the neural network will make note of its error and go back and adjust the weightings that 
its neurons have provided. This process, repeated at scale ad infinitum, will begin to train the neural 
network on identifying birds all without having ever been explicitly instructed how to do so. 
  
Let’s now take a look at unsupervised learning. Unlike with supervised learning which involves intensive 
labelling of data, unsupervised learning uses completely unlabeled data. Because it does not involve 
training sets, the goal of unsupervised learning is to discover hidden trends and patterns in the data or 
to extract desired features, which is why it has such enormous potential in the face of massive data sets.  
In situations where it is either impossible or impractical for a human to propose trends in the data, 
unsupervised learning can provide initial insights that can then be used to test individual hypotheses. 
  
 At a high level, this is generally done using methods drawn from statistics, such as clustering, anomaly 
detecting and probability. Interestingly, as these systems have increased in sophistication and following 
high profile breakthroughs by groups such as Google’s Deep Mind team, knowledge from biological 
neuroscience is now being successfully used to push the boundaries of what is possible in computational 
neuroscience. 
  
Because of the pros and cons of both approaches, many complex solutions require a solution that falls 
somewhere in between the two methods. This semi-supervised learning solution is able to access 
reference data where it exists, while leveraging unsupervised learning techniques to make best guesses 
in the short term while also unearthing unexpected insights. 
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Recently, the above theoretical work gathered significant momentum and practical application through 
the creation and refinement of convolutional neural networks, as well as the continued pioneering work 
by a number of researchers in the field. 
  
The big data revolution 
Big Information and Big Data are pretty much synonymous. They refer to the vast volumes of data that 
our computers have collected and produced like financial transactions, videos, emails, texts, call records, 
medical records, etc. Analytics refers to the set of techniques that we have to analyze and model this 
data. Deep learning is just one of these analytical methods. 
  
We’ll examine the role of data in more detail below, but for now the key takeaway should be that prior 
to the arrival of computer systems collecting and sharing enormous quantities of information, AI 
systems rarely had sufficient data to perform complex tasks even if the theoretical breakthroughs in 
deep learning, and sufficient compute power, had both been present. Additionally of note has been the 
proliferation of large, standardized data sets such as those created through Image Net. 
  
The continued computing power revolution 
The final concept which has led to the current surge of AI technology is the arrival of sufficient compute 
power at affordable rates. The famous Moore’s Law states that the number of transistors on a microchip 
have historically doubled every two years while at the same time the cost of computers is halved. At 
present, the doubling of transistors occurs roughly every 18 months. This means that the hardware 
powering the AI algorithms discussed above continues to improve at such a speed that even with no 
additional theoretical breakthroughs we would continue to see the power of AI systems increase. 
  

PART 3: What is the role of data in AI? 
Raw data is the input of a ML system, and is the fuel which makes AI systems runs. Without data there is 
no AI. As discussed above, it wasn’t until the arrival of Big Data that many of the modern breakthroughs 
in AI application became possible. 
  
Big Data refers to the vast volumes of information that our computers collect and produce. Since the 
internet revolution, Big Data has grown exponentially in size and scope and includes but is not limited to 
records of financial transactions, videos, emails, text messages, call records, medical records, publicly 
available government records, vast troves of information on online search and click patterns, and many 
other varied sources of data. 
  
Because of the exponential growth in both Big Data as well as compute power, the potential for deep 
learning methods continues to grow at a blistering speed, as do the size and scope of the risks created 
by these systems as they scale enormously in their capabilities. 
  
Risks with data 
Risks with bias in training data for supervised learning systems 
Broadly, there exists two risks with the data used with your AI system. Let’s begin with the simpler of the 
two - issues with training data used in the supervised learning of an ML system. 
  
Training data serves as the textbook which teaches a supervised learning system how to perform a 
specific task. Training data can be used in a number of different ways, all with the ultimate goal of 
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increasing the accuracy of an AI system’s predictions. It accomplishes this goal through the variables 
outlined in the data, and in identifying and categorizing these variables and evaluating their impact on 
an AI algorithm, data scientists are able to strengthen a supervised learning system through many 
rounds of subsequent adjustments. Consequently, the best data will be extremely rich in detail, which 
will allow it to continue improving your AI system even after hundreds of rounds of training cycles. 
  
There are generally three risks associated with the use of training data. The first is poorly labelled / 
messy data. 
  
You’ll remember that the majority of training data will contain pairs of input information and 
corresponding labeled answers (i.e. in our example earlier, this would be “bird” and “no bird”). . In some 
fields, it will also have highly relevant tags, which will help your AI to make more accurate predictions. 
  
The first risk is that your data set itself was poorly labelled due to human error and forgetfulness. For 
instance, perhaps you were using unpaid summer interns to tag your photos with “bird” and “bird” and 
some of the labelling was done sloppily and includes false positives. More importantly, imagine a 
substantially more complex set of training data, and how much attention to detail would be required. 
Perhaps the underlying information wasn’t properly compiled as well, meaning that some of the 
students never received the photos they were expected to be labelling. There are a myriad of ways in 
which human error or organizational issues can unintentionally skew data sets. 
  
A common refrain, which will apply to a number of the examples we will be discussing, is the concept of 
“garbage in, garbage out.” Remember that if data is the fuel of an AI system, if you put in messy, 
incomplete or outright wrong data, the accuracy of your AI system’s prediction models will suffer 
accordingly. 
  
If issues with messy data are our first step into the world of data risk, the next would be a complete 
training data set, but which is biased. To illustrate, let’s once again begin with a simplistic example - in 
this case text recognition. 
  
Neural networks are now being created to suggest the topic of a sentence. Let’s imagine two sentences: 
  
“Down the first 11 rounds, heavy weight champ rallies to deliver a crushing KO in the 12th” 
  
“New legislation means that online gambling is now sometimes legal in Kansas” 
  
Most readers would agree that these two sentences fall fairly cut and dry into obvious high level 
buckets. The first would be categorized as “sports” and the second as “legal.” But let’s now imagine that 
these examples become a bit more complex, and are being tagged by someone who is required by their 
job to tag hundreds of these sentences per hour. Imagine the sentences now say: 
  
“Down the first 11 rounds, heavy weight champ rallies to deliver a crushing KO in the 12th to an 
opponent who was no longer defending themselves and is still in intensive care 48 hours later - police 
investigation into foul play now underway” 
  
“New legislation means that online gambling on college sports will be legal in Kansas with tax proceeds 
to provide scholarships for elite athletes to attend Kansas division 1 schools” 
  

13



Here it becomes more difficult to agree on how you might tag these sentences as one category. 
Certainly the first still is about a sporting event, but it appears to be veering into a criminal investigation 
so could conceivably be tagged as “legal.” The second sentence still involves the legality of online 
betting, but that discussion now could be viewed as secondary to the impact that legislation will have on 
college sports in Kansas. 
  
These simple examples show the issues inherent with subjectivity in creation of training sets, and the 
difficulty in controlling for this bias. 
  
Lastly, insufficient amounts of training data can also cause problems as a supervised learning system will 
not have sufficient data to make intelligent decisions. While this risk has decreased over time as AI 
systems become more sophisticated and consequently require less training data, it is still an important 
consideration. 
  
Risks with data for Unsupervised Learning Systems 
Just as the potential for unsupervised learning systems is enormous in the law, the risks are equally 
large. Let’s begin with a simple example before looking at broader implications and some real world 
examples. 
  
The law, especially in common law jurisdictions where so much of the legal logic supporting a decision is 
written down and available to a researcher, is an extraordinarily rich data set for machine learning 
systems, especially those with a strong basis in Natural Language Processing. By simply uploading all of 
published and unpublished case law from a given state in the last 100 years, our AI systems could give us 
correlations and probabilities for different sentencing verdicts that could potentially save overworked 
judges, clerks, attorneys and paralegals thousands of hours per year. This could have the benefit of both 
reducing the workload of the overburdened judicial system, while also reducing the burden shouldered 
by tax payers while in fact increasing the accuracy and thoroughness of judicial decision making. 
  
Unfortunately, the above would only be true if the data (in this case, the sum total of all case law over 
the past 100 years) was free of any bias. As we saw above, garbage in garbage out. So just as a 
supervised learning system will run into issues where patterns of sloppy tagging or unintentional bias 
creep into the creation of the training data, so too will unsupervised learning systems fail to provide 
objectively accurate and fair predictions when the underlying data that is being input is rife with bias. 
There are numerous, well documented examples bias in judicial decision making. 
  
While the legal profession has rightly steered away from fully automating decisions based on past case 
law, one need look no farther than the recent disasters in automated loan approval systems or AI hiring 
algorithms to understand the speed with which pernicious biases built upon decades of implicit sexism, 
racism, homophobia and any number of other biases hidden in past codified decisions will wildly skew 
the decisions of an AI system basing its decisions on that biased data. 
  
The scope of this risk increases exponentially as we move away from the current era of narrow 
applications of artificial intelligence (AI software that can outperform a human at a very narrowly 
defined task such as winning a game of chess, flagging problematic provisions in contract review, tagging 
photos that include a car, etc.) into what is known as general artificial intelligence (AI software that can 
outperform a human at complex, multi-faceted tasks that also involve some degree of “intuition” or 
“common sense”). While the claims of the impending AI apocalypse are sensationalized and in many 
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instances irresponsibly spread by the vendors of out of date legal technology, they do include a kernel of 
truth and should not be taken lightly. 
  
On the other hand, law as a profession should not stand idly by as AI transforms other industries, 
professions and cultural forces for the better. Chat bot technology being used to increase the speed and 
quality of service for major airlines should adopted where possible to do the same for legal aid clinics. 
Sentiment analysis technology used to identify rogue actors inside of a large corporation should also be 
used by lawyers and researchers to unearth previously hidden trends of judicial bias. Lastly, natural 
language processing technology breakthroughs that are changing journalism and web search should be 
also available to attorneys no longer interested in slogging through hours or unproductive and 
inaccurate research. 
  

Conclusion 
The field of AI research, while many decades old, is undergoing a kind of renaissance through the 
confluence of several factors and appears to be only beginning to reach its full potential. 
  
While we are likely many years away from even primitive forms of general AI, the current era of strong 
narrow AI systems is already dramatically streamlining and modernizing the practice of law in ways in 
which even a few years ago lawyers across the world told me were impossible. Within a few more years, 
these AI systems will have not only continued to improve by virtue of being machine learning systems, 
but will also have moved beyond the “early adopter” phase into mainstream usage. 
  
I see the publication of this short essay as a wonderful sign that we are well on our way towards this 
very near future where AI provides a set of tools that are both understood by the average lawyer but 
also employed by them to provide better, faster and more accurate client service. The law is a 
wonderfully abundant source of data that if harnessed correctly and ethically can bring about almost 
unimaginably positive change for the average citizen’s access to both legal information as well as 
affordable and high quality legal services. I hope you’ve enjoyed reading this short piece even half as 
much as I’ve enjoyed writing it, and will carry the information I’ve shared with you in the months and 
years to come when assessing and implementing these AI systems in your work and your home. 
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ABSTRACT
Featured in this pilot experimental study is the construction and design of an instrumented vehicle
that is able to capture vehicle trajectory data with an extremely high level of accuracy and time res-
olution. Once constructed and properly instrumented, the various data collection systems were inte-
gratedwith one another and a driving experimentwas conducted on northern Virginia roadwayswith
18 participants taking part in the study. Trajectory data were collected for each of the drivers as they
traversed a predefined loop of four roadway segments with varying numbers of lanes and varying
shoulder widths. Data collected from the experiment were then used to calibrate the parameters of
the prospect theory car-following model through a genetic algorithm calibration procedure. Once
all model parameters were successfully calibrated, significance testing was carried out to determine
the impacts that the varying roadway infrastructure had on driving behavior. Results indicated that
there were significant changes in behavior when comparing one lane roadways to their two lane
counterparts—specifically in cases where the roadway featured a wide shoulder. Additional testing
was conducted to ensure that there was no variation based on gender, as nine study participants
were female and nine weremale. The successfulness of this first study conducted with the newly con-
structed instrumented vehicle creates the opportunity for a variety of additional studies to be con-
ducted in the future.

Introduction

Roadway infrastructure impacts driving behavior, which,
in turn, has significant implications when analyzing
vehicle-to-vehicle interactions and assessingmacroscopic
transportation network performance. The main ques-
tion of interest is: How does the road surrounding envi-
ronment impact the aggressive (risk attitudes) driving
behavior from a traffic flow theory perspective? In order
to address this question, the objective of this research
is to conduct a real-world driving experiment featur-
ing a vehicle instrumented to collect trajectory, loca-
tion, and vehicle diagnostic data. Data from this experi-
ment are then utilized to explicitly formulate the structure
of the relationship between various car-following model
parameters and one of the geometric features (shoulder
width/number of lanes) shown to be significant in previ-
ous studies (Hamdar & Schorr, 2013).

Motivation and contribution

If total collisions are considered a surrogate measure for
safety, the motivation for the examination of the different

CONTACT Justin Schorr justin@gwmail.gwu.edu Department of Civil and Environmental Engineering, Center for Intelligent Systems Research, Traffic and
Networks Research Laboratory, The George Washington University, Exploration Hall,  Academic Way, Ashburn, VA , USA.
Color versions of one or more of the figures in the article can be found online at www.tandfonline.com/gits.
This paper was originally submitted to the “Celebrating  Years of Traffic Flow Theory”conference held during August  in Portland, Oregon. The paper was peer
reviewed following the guidelines of the Journal of Intelligent Transportation Systems.

factors leading to unsafe driving conditions is highlighted
by the 5,615,000 collisions that occurred on United States
roadways in 2012 (an increase from the previous 3 years)
(NHTSA, 2014). Additionally, these collisions resulted in
33,561 fatalities (an increase from the previous 2 years),
and when considering vehicles miles traveled (VMT) as a
measure of congestion—the problem is exacerbated as the
total VMT in 2012 was 2,969 billion, producing a fatality
rate of 1.13 fatalities per 100million vehiclemiles traveled
(both the total VMT and the fatality rate have increased
over the previous 2 years) (NHTSA, 2014).What becomes
clear is that roadways are trending in a direction that is
both less safe and increasingly congested. Various meth-
ods of vehicle instrumentation have been utilized over the
past 40 years in an effort to gain additional insights into
the factors that contribute to decreased safety on road-
ways (Lenne, 2013). New technologies allow for faster
and more accurate data collection methods, which allow
for a more detailed examination of driver behavior. It is
up to research practitioners to demonstrate the capabil-
ities of new data collection methods and to identify the
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potential applications in terms of safety, congestion, and
driver behavior (among others).

Objectives

The main objective of this study is to demonstrate how
data collected by a highly accurate instrumented vehicle
can be used to enrich our understanding of the impact
that changes in roadway geometry have on driving behav-
ior. To realize this main goal, the specific objectives of this
study are as follows:
• Construct an instrumented vehicle such that trajec-
tory and headway data can be collected at a high time
resolution and subsequently synced together.
• Design a real-world driving experiment utilizing
the instrumented vehicle on roadway segments with
varying geometric characteristics.
• Calibrate the parameters of the prospect theory
model using the data gathered from the driving
experiment.
• Determine the impacts that specific roadway geo-
metric characteristics have on driving behavior
through statistical analysis of calibrated model
parameters.

Background

While data-driven approaches (predominately focused
around the modeling and evaluation of collision data)
are commonplace in the transportation research commu-
nity, new and affordable technologies have led to advance-
ments in the collection of real-time driving data. The
quantification of driving behavior in real time is an impor-
tant advancement in the assessment of roadway safety—
allowing for new insights through a variety of different
methodologies and their subsequent applications. Three
main approaches are used for the collection of real-time
data: driver simulators, naturalistic studies, and instru-
mented vehicles, all of which have an associated set of pros
and cons.

Driver simulators have been used extensively in a
wide range of applications including (but not limited to)
assessment of driver distraction (Young et. al, 2013), the
performance of active safety and information systems
(Liu &Wen, 2004; Ma, Smith, & Fontaine, 2015), and the
evaluation of impaired drivers (Akerstedt, Peters, Anund,
& Kecklund, 2005), as well as those with certain medical
conditions (Frittelli et al., 2009). Driver simulators are
particularly useful as they allow for simulated driving
experiences to be conducted in a safe and controlled
environment where various scenarios (including com-
plicated and high-risk environments) can be created
and held constant for all participants in a given study

(Bifulco, Pariota, Galante, & Fiorentino, 2012). However,
the obvious drawback to these studies is that they do not
take place on actual roadways and are unable to capture
the natural interactions that occur between drivers in the
real-world environment (Carston, Kircher, & Jamson,
2013). As such, on-road data collection methods such as
naturalistic studies and instrumented vehicles are becom-
ing increasingly popular in order to better understand
road safety crash risks and risk factors (Lenne, 2013).

Naturalistic approaches utilize unobtrusive methods
(typically in participants’ own vehicles) to collect data in
real traffic conditions (Lenne, 2013). Again, the appli-
cations of naturalistic studies are vast, including (but
not limited to) the examination of risks to heavy vehi-
cle operators through the use of data acquisition systems,
internal and external cameras, and daily activity regis-
ters (Soccolich et al., 2013); assessment of heavy vehi-
cle operator response to a forward collision warning sys-
tem through the use of gaze monitoring and brake pedal
position (Wege, Will, & Victor, 2013); examination of
older driver engagement in secondary activities at inter-
sections through the use of a video camera system as
well as a vehicle diagnostic logging system (Charlton,
Catchlove, Scully, Koppel, & Newstead, 2013); analysis of
rapid deceleration events for older drivers through the use
of a custom driver monitor system that featured a two-
axis accelerometer (Keay et al., 2013); and impacts of a
forward distance warning system on car driving perfor-
mance through the Australian Transport Accident Com-
mission’s SafeCar project (Young et al., 2007). Naturalistic
studies allow for the collection of large amounts of data (in
terms of both the number of participants and the number
of trips made) over an extended period of time. Further-
more, the instruments used to collect data are unobtru-
sive (Heuer et al., 2010), and these types of studies do not
require a researcher to be present in the vehicle during
data collection (the collection of these “baseline” data is
intended to reflect “normal driving”; Carsten et al., 2013).
However, practical and analytical challenges can impact
naturalistic studies, as data sets are large and complicated,
often requiring the processing of hundreds or even thou-
sands of hours of vehicle-based and video data (Lenne,
2013). Additionally, since no variables are controlled by
the researcher, causal conclusions cannot be drawn from
naturalistic driving studies (Carsten et al., 2013).

Similar to naturalistic studies, field operational tests
(FOT) are long-range studies and again involve some
sort of instrumentation. In these studies objective data
on situation and behavior are collected through an auto-
mated process and subjective data are usually collected
manually or electronically (Carsten et al., 2013). These
studies have been used to make a variety of observations
on driving behavior, including the evaluation of the safety
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impacts associated with adaptive cruise control (Rakha,
Hankey, Patterson, & Van Aerde, 2001). In addition to
the studies mentioned to this point, controlled on-road
studies involving instrumented vehicles offer opportuni-
ties for unique data collection through the use of multiple
methods (Lenne, 2013). These controlled on-road studies
are defined by their reliance on a predetermined route in
order to identify differences in performance and behavior
under varying driving conditions (Carsten et al., 2013).
Furthermore, from a behavior perspective, field studies
utilizing instrumented vehicles are frequently regarded
as the ultimate validation stage for assessing behavioral
models, safety measures, and improved road infrastruc-
ture design (Santos, Merat, Mouta, Brookhuis, & De
Waard, 2005), as well as addressing their adoption. Still,
the potential drawbacks of these controlled on-road stud-
ies must be mentioned, as the studies do not collect data
over a long time period (Lenne, 2013) and many require
a researcher to be present in the vehicle (potentially
impacting the driver’s behavior) (Lenne, 2013; Carsten
et al., 2013). With that being said, these types of studies
are well suited to address research questions that are
independent of exposure and that utilize independent
factors that are stable over shorter periods of time (such
as age and personality), and are excellent tools in the
early stages of system development and FOT design
(one example of this being a situation where drivers’
headway is impacted, and thus the need for additional
sensors [such as LIDAR sensors] is required; Carsten
et al., 2013). Examples of studies utilizing this type of
instrumented vehicle data collection include examination
of the number and nature of errors committed by drivers
in distracted and undistracted states (Young, Salmon, &
Cornelissen, 2013), analysis of the situational awareness
of both novice and experienced drivers at rail crossings
(Salmon, Lenné, Young, & Walker, 2013), and evaluation
of an intersection violation warning system (Neale, Perez,
Lee, & Doerzaph, 2007; Brewer, Koopmann, & Najm,
2011). In addition, instrumented vehicles have been
used in driver training through the benchmarking of
experienced drivers (Underwood, 2013).

In addition to the behavioral applications mentioned
already, driver simulators, field studies, and instrumented
vehicles can allow for collection of trajectory data in
order to assess and calibrate car-following models. Car-
following models describe the behavior of the following
vehicle as a function of the lead vehicle’s trajectory,
allowing for estimation or prediction of the following
vehicle’s trajectory in response to the actions of the lead
vehicle (Soria, Elefteriadou, & Kondyli, 2014). Driver
simulator experiments have been conducted to evaluate
car-following behavior under both normal and evac-
uation scenarios (Xu, Kuan Yang, Hua Zhao, & Jie Li,

2012), and field tests have been conducted using loop
detector data to determine distance gaps under different
congestion regimes (Dijker, Bovy, & Vermijs, 1998).
While these types of studies are most certainly useful
in understanding car-following behavior, instrumented
vehicles allow for more detailed data collection and thus
have been used frequently in both data collection and
calibration efforts (Soria et al., 2014).

Examples of instrumented vehicles being used for data
collection and the assessment of driver behavior variabil-
ity in car-following include two studies by Brackstone,
Sultan, and McDonald (2002, 2009), where headways for
drivers following the instrumented vehicle were recorded
in the first study, and then the research was extended
(in the second study) to study the factors that influence
the decision-making process of car following. While the
drivers in Brackstone’s studies knew they were part of
an experiment, Kim et al. (2007) used an instrumented
vehicle equipped with an infrared sensor, a differential
global positioning system (DGPS) inertial distance mea-
suring instrument, a vehicle computer, and a digital video
camera to measure the position, speed, and acceleration
(as well as demographic information collected from the
video recordings) of the following vehicles, whose drivers
were unaware that they were being monitored as part of
the study. In an effort to quantify driver reaction times,
Ma and Andreasson (2006) equipped a vehicle developed
by Volvo Technologies with a GPS system, an on-board
computer, two LIDAR sensors (facing front and rear),
and cameras corresponding to the sensors. The study was
conducted on Stockholm, Sweden, roadways, and the
“follow-the-leader” behaviors of random vehicles behind
the instrumented vehicle were observed.

Once data from instrumented vehicles are collected,
the next step in evaluating car-following models is
the calibration stage. One such study was conducted
by Panwai and Dia (2005), who evaluated AIMSUN,
PARAMICS, and VISSIM models using instrumented
vehicle data collected in Stuttgart, Germany. In this case,
the instrumented vehicle was equipped with radars to
record the differences in speed and headway between
the instrumented vehicle and the vehicle immediately
in front of it (Manstetten, Krautter, & Schwab, 1997).
Similarly, Punzo and Simonelli (2005) examined Newell’s
model, the Gipps model, an intelligent driver model, and
the MITSIM model though the use of trajectory data
recorded from four instrumented vehicles. Here, the four
vehicles were all instrumented with GPS devices and
Global Navigation Satellite System receivers (GLONASS)
to record vehicle spacing data and drove in a platoon on
both urban and “Sextraurban” roadways in Naples, Italy
(Punzo, Formisano, & Torrieri, 2005). One final example
of a study focused around car-followingmodel calibration
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Figure . Vehicle instrumentation.

using data from instrumented vehicles was conducted
by Soria et al. (2014). Here, a Honda Pilot sports utility
vehicle (SUV) was equipped with four wide-coverage
digital cameras, a Honeywell mobile digital recorder, a
GPS system, and a laptop to record geographical position,
speed, spacing, left–right turn signal activation, video
clips, and audio recordings. The instrumented vehicle
was positioned as the follower and only the front camera
was used to determine the spacing between the leader
and the follower (Soria et al., 2014). The authors then
used the data obtained from the instrumented vehicle to
calibrate the Gipps model, the Pitt model, the MITSIM
model, and the modified Pitt model.

Researchmethodology

Vehicle instrumentation

The instrumented vehicle used for data collection in
this experiment is comprised of three systems working

in unison: a LIDAR system, a DGPS system, and an
on-board diagnostics (OBD) monitoring system. Data
from all three systems are received by an in-vehicle lap-
top, which generates a local time stamp for synchroniza-
tion purposes. A schematic for the vehicle instrumen-
tation (overlaid on a laser scan of the actual vehicle)
is provided in Figure 1; Table 1 then lists the various
components.

Table . Vehicle instrumentation key.

Instruments

Number Instrument name Data collected

 Lidar sensors () Trajectory data
 DGPS antenna Vehicle position data
 External computing unit
 Sync box
 Ethernet switch
 DGPS receiver Vehicle position data
 Power box
 Laptop
 On-board diagnostics logger Vehicle diagnostic data
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Experimental setup

The driving experiment in this study allows for obser-
vation of moment-by-moment local interactions among
drivers, and measures drivers’ preferred traffic measures
with known attributes (gender, age, and attitude). Fur-
thermore, experimental set-up involves testing one of the
exogenous geometric factors shown to impact safety. For
this pilot study, the authors have selected shoulder width
and the number of lanes as the test variables, and a driv-
ing experiment was conducted in an interrupted flow sce-
nario. In order to combat the potential impact that other
geometric factors may have on experimental results, the
selected roadway segments were all at least 1 mile in
length and featured changes in both vertical and hori-
zontal alignment. Figure 2 displays a GoogleEarth image
of the northern Virginia roadway segments selected for
this experiment generated by the differential GPS data
recorded during experimentation. The black line in the
figure is the actual DGPS path traveled by a study partici-
pant, and the base stations zdc11910 and lwx11910 (used
to increase the accuracy of the DGPS recordings) are seen
in the top left and bottom center of the figure. Addition-
ally, each of the four segments is highlighted in the figure
where the red lines mark the start and/or end point of a
segment. Segment 1 is a two-lane roadway with a wide
shoulder, segment 2 is a one-lane roadway with a wide
shoulder, segment 3 is a two lane roadway with a narrow
shoulder, and segment 4 is a one-lane roadway with a nar-
row shoulder.

For the experiment, 18 drivers (nine males and nine
females between the ages of 20 and 33 years) drove the
instrumented vehicle through all four roadway segments.
Drivers were instructed to behave as theywould normally,
with the exception that they were not permitted to pass
the lead vehicle at any point during the test run. While it
would be impossible to conduct all test runs in identical
traffic conditions, a no-passing restriction was imposed
by instructing drivers to imagine that, when on the two
lane segments, there was a stream of vehicles next to them
such that they could not pass the lead vehicle. This restric-
tion was imposed as to try to create a similar traffic flow
scenario for all study participants and to eliminate data
collection problems associated with free-flowing vehicles
(no leader). The lead vehicle was operated by an author of
this study and speed was varied (±7mph from the posted
speed limit) on as consistent a basis as possible (given
the surrounding traffic conditions), at approximately the
same locations throughout each of the four segments.

Modeling and calibration

Drivers evaluate their acceleration choice options based
on the resulting potential gains and losses. Prospect

Figure . Roadway segments used in this pilot study. Roadway
segment image is courtesy of GoogleEarth, retrieved July , .

theory (Kahneman & Tversky, 1979) has been used to
model this decision-making process (Hamdar, Treiber,
Mahmassani, & Kesting, 2008). Here, drivers frame the
stimulus where different utilities are assigned to differ-
ent acceleration choices considering different weights for
gains and losses, and then “edit” the choices based on a
prospect index calculated in the same way as expected
utility are calculated. The prospect theory value function
is formulated as:

UPT (an) =
[
wm + (1 − wm)

(
tanh

(
an
a0

)
+ 1

)]
2

×

⎡
⎢⎣

(
an
a0

)
1 +

(
an
a0

)2

⎤
⎥⎦
γ

(1)

21



6 J. SCHORR ET AL.

where UPT is the acceleration value function, a0 is the
normalization parameter, γ > 0 is a sensitivity exponent
indicating how sensitive a driver is towards gains or losses
in travel times (i.e., speeds), and wm is the relative weight
of losses compared to the gains. Here, a driver choos-
ing an as his or her desired acceleration will gain UPT
unless he or she is involved in a rear-end collision. The
value of a0 is set as a constant equal to 1 m/s2. This non-
varied model parameter indicates the subjective scale of
the acceleration: accelerations |v̇int| < a0 are considered
to be “near the reference point,” leading to increased sen-
sitivity. In other words, this parameter may be considered
as the scaling unit of the acceleration to be used inside
exponentials or noninteger powers requiring dimension-
less arguments (i.e., Eq. (1)). Furthermore, a crash seri-
ousness term k(v,�v ) is used to calculate the disutility
resulting from a crash as follows:

U (an) = (
1 − pn,i

)
UPT (an)− pn,iwck (v,�v ) (2)

where pn,i is the subjective probability of driver i in vehicle
n being involved in a crash at the end of a car-following
duration; pn,i is approximated by a normal distribution
given that drivers are assumed to estimate the future speed
vn−1(t +�t ) of vehicle n – 1 to be normally distributed
with amean equal to the current speed vn−1(t ) and a stan-
dard deviation of α∗vn−1(t ) (α is a velocity uncertainty
parameter); UPT (an) is derived from Eq. 1; and wc is a
crashweighting functionwhich is lower for driverswilling
to take a higher risk. The value of k(v,�v) is set equal to 1
for simplicity since the model estimations are only based
on velocity. Regarding wc, a higher wc corresponds to
conservative individuals while a lower value corresponds
to drivers willing to take a higher risk; this parameter is
the subjective weighing factor associated with a collision-
related loss (i.e., collisionweight). Amore elaborate expla-
nation of the model parameters may be found in Hamdar,
Mahmassani, and Treiber (2015).

Additionally, a logistic functional form given here is
employed to reveal the stochastic nature of acceleration
choice:

f(an) =
{

e(βPT×U (an))∫ amax
amin

e(βPT×U (a′))da′ , amin ≤ an ≤ amax (3)

where βPT is the sensitivity of choice to the total utility
and f(an) is the probability density function. The physical
meanings of the estimated parameters given in the fourth
section are listed Table 2.

These safety parameters are all estimated from the
experimental data using 1–3 presented in the preceding
and the calibration method defined next using Eq. 4.

Trajectory data recorded by the instrumented vehicle
(velocity, acceleration and space headway) at a resolu-
tion of 0.1 s is used to calibrate the model just presented.

Table . Physical meanings of estimated parameters.

Parameter Description

� Driver sensitivity of gains or losses (in travel times)
wm Driver’s relative weight of losses compared to gains (risk aversion)
wc Crash weighting function
B Driver sensitivity to surrounding environment (impatience)
α Driver uncertainty of leading vehicle’s velocity

Since headway data were not always recorded at the
same time resolution as the vehicle motion data, values
were interpolated based on the change in vehicle velocity
between recorded headway values. Calibration was then
performed on a segment-by-segment basis for each driver
using a genetic algorithm procedure. Genetic algorithm
calibration falls under the umbrella of artificial intelli-
gence systems—an evolving field of research that has def-
inite applications in the transportation research commu-
nity, including the calibration of car-following models
(Colombaroni & Fusco, 2013). Defining the architecture
of the genetic algorithm calibration procedure (Hamdar,
2009), the fitness function takes the following form:

Fmix
[
v sim] =

√√√√ 1∣∣vdata
∣∣
(
v sim − vdata

)2∣∣vdata
∣∣ (4)

where v sim is the experimental data (time series), vdata

is the empirical data (time series), and 〈.〉 is the tem-
poral average of a time series of duration �T. The fit-
ness function has a mixed form, as it considers both the
relative error (sensitive to differences at individual time
steps) and the absolute error (sensitive to differences in
the time series as a whole). Furthermore, chromosomes
represent sets of the target calibration parameters, and at
each chromosome generation, fitness is determined by the
mixed error function just shown (greedy selection is used
to select the parameters with the 10 best fitness scores).
Chromosomes are then generated from these parents and
then recombined to generate children, with a crossover
point chosen through random selection, and (excluding
the chromosome with the single best fitness score) genes
are mutated (random selection) with a probability and
rate of 10%. Initially, a fixed number of generations are
evaluated, and the process is terminated when the fitness
score drops below 10% or there is no improvement for 20
consecutive chromosome generations.

Results and discussion

Calibration results and significance testing

Table 3 displays the descriptive statistics for the calibra-
tion results. This includes the average and standard devi-
ation values for the calibration parameter, velocity, and
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Table . Descriptive statistics for all segments.

Segment Stat Vel (m/s) Space (m) Head (s) ψ γ Wm Wc Tmax α β Tcorr RT (s) Vel error

 Avg . . . . . .  . . . . . .
Dev . . . . . .  . . . . . .

 Avg . . . . . .  . . . . . .
Dev . . . . . .  . . . . . .

 Avg . . . . . .  . . . . . .
Dev . . . . . .  . . . . . .

 Avg . . . . . .  . . . . . .
Dev . . . . . .  . . . . . .

Table . Descriptive statistics for number of lanes.

Lanes Stat Vel (m/s) Space (m) Head (s) ψ γ Wm Wc Tmax α β Tcorr RT (s) Vel error

 Avg . . . . . .  . . . . . .
 Avg . . . . . .  . . . . . .

Table . Descriptive statistics for shoulder widths.

Shoulder Stat Vel (m/s) Space (m) Head (s) ψ γ Wm Wc Tmax α β Tcorr RT (s) Vel error

Wide Avg . . . . . .  . . . . . .
Narrow Avg . . . . . .  . . . . . .

Table . Descriptive statistics for males and females.

Gender Stat Vel (m/s) Space (m) Head (s) ψ γ Wm Wc Tmax α β Tcorr RT(s) Vel error

Female Avg . . . . . .  . . . . . .
Male Avg . . . . . .  . . . . . .

space and time headways for each segment. Addition-
ally, these descriptive statistics are provided for geometric
characteristics (number of lanes and shoulder width) and
gender in Tables 4, 5, and 6, respectively.

The parameters listed in the tables that are not previ-
ously defined are the reaction time (RT), driver’s antic-
ipation/maximum anticipation time horizon Tmax, and
correlation time of intra-driver variability Tcorr. Param-
eter Tcorr is calibrated once the acceleration distribution
is known by using the Wiener Process (Mehdi, 1994).

In order to interpret the statistical significance of
the change in calibration parameters based on num-
ber of lanes, shoulder width and gender, multiple multi-
variate analysis of variance (MANOVA) tests were con-
ducted (using the SAS software). Results of theMANOVA
test indicate whether or not you can reject the null
hypothesis—the null hypothesis being that a certain
exogenous characteristic has no statistically significant
impact on the change in calibration parameters. For sta-
tistical significance and the rejection of the null hypoth-
esis, the p value must be less than .05. Table 7 displays
the MANOVA results for the impacts of number of lanes,
shoulderwidth, and gender on the calibration parameters.
In addition, the impact of changing segments is included
at the top of this table to demonstrate that the null hypoth-
esis can be rejected for the change in segments. If the null

hypothesis could not be rejected for the changing seg-
ments as a whole, then there would be no statistical sig-
nificance of the calibration results for this study.

From the table, it is clear that a change in the num-
ber of lanes has the most statistically significant impact

Table . General MANOVA testing.

Segment

Statistic Value F Value p Value

Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .
Shoulder width
statistic
Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Lanes statistic
Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Gender statistic
Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .
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Table . MANOVA testing for changing number of lanes based on
shoulder width.

No shoulder—Changing lanes

Statistic Value F Value p Value

Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Wide shoulder—Changing lanes

Statistic Value F Value p Value

Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

on the change in the calibration parameters. With this
in mind, the data set was separated based on shoul-
der width and a MANOVA test was again conducted
for the number of lanes. These results are displayed in
Table 8.

Here, it is clear that the null hypothesis cannot be
rejected when considering a change in the number of
lanes on roadways with narrow shoulders, but it can be
rejected for a change in the number of lanes on roadways
with wide shoulders.

Finally, to ensure that there was no statistically signifi-
cant difference based on gender, a finalMANOVA testwas
carried out for each segment using gender as the depen-
dent variable. These results (Table 9) demonstrate that the
null hypothesis cannot be rejected based on gender for
any of the segments.

Table . MANOVA testing based on gender by segment.

Segment —Gender

Statistic Value F Value p Value

Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Segment —Gender
Statistic Value F Value p Value
Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Segment —Gender
Statistic Value F Value p Value
Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Segment —Gender
Statistic Value F Value p Value
Wilks’ lambda . . .
Pillai’s trace . . .
Hotelling–Lawley trace . . .
Roy’s greatest root . . .

Discussion of results and parameter explanation

Based on the significance testing conducted in the pre-
ceding, results from this pilot experimental study indicate
that drivers change their behavior significantly on road-
ways with wide shoulders when there are a varying
number of lanes. With this in mind it is important to
interpret the parameter values from segments 1 and
2 (displayed earlier, in Table 3). Interpretation of the
changes in the calibration parameters between these two
segments requires an explanation of the “physical mean-
ing” for each of the parameters individually. Beginning
with the gamma parameter (γ ), this can be thought of as
a driver’s sensitivity to perceived gains and losses. That is,
if the value function of the Prospect Theory model gen-
erally has the form seen in Figure 3, increasing gamma
would be indicative of an increase in the amplitude of the
curve derived from Eq. 1.

Furthermore, the parameter wm represents the rela-
tive weight a driver puts on losses as compared to gains.
Increases in this parameter are therefore indicative of a
driver who is “valuing” potential risks more than that
of potential gains, that is, becoming more risk averse.
Increasing the alpha parameter is indicative of a driver
being more uncertain of the leader vehicle’s velocity, and
the beta parameter can be thought of as the drivers’ sen-
sitivity to the surrounding environment. Increasing the
beta parameter could be indicative of a number of things,
including a more experienced driver or one who has
become impatient. The Tmax parameter can be thought
of as the anticipation of the driver, as increasing values
indicate a driver that is thinking multiple steps ahead and
decreasing values indicate a driver who has amyopic view
and is thinking about what is occurring “in the moment.”

Looking at the changes in average calibrated values
for these parameters between segments 1 and 2 we see
that the one-lane segment (segment 2) features higher
values for beta and gamma and lower values for alpha,
Tmax. andwm. The combined impacts of increased gamma
and decreased wm demonstrate that not only is the driver
putting less weight on perceived losses, but the driver is

Figure . Prospect theory value function (Hamdar, ).
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also increasing his or her sensitivity to perceived gains
and losses. This result is further explained by an increase
in the beta parameter, which, in combination with the
impacts discussed earlier, seems to indicate that drivers
became increasingly impatient during this segment of the
experiment. Reaffirming this notion is the decrease in the
value for Tmax, which demonstrates that drivers are think-
ing more in the moment, rather than anticipating what
maneuvers they may make in the future (which seems to
indicate a growing level of frustration). Finally, the largest
percentage decrease in any parameter value is seen in that
of alpha, indicating that the driver is very certain of what
the vehicle in front of him or her is doing, once again reaf-
firming the notion that drivers became increasingly impa-
tient and frustrated while traversing this segment of the
experiment.

In addition to the driving environment discussed in
the preceding, significance testing indicated that drivers
change their behavior whenmoving between one and two
lane roadways in general. The most significant changes
in terms of the individual calibration parameters are
seen in alpha, beta, and gamma. Here we once again
observe that drivers on one-lane roadways aremuchmore
certain of the lead vehicle’s velocity (decreased alpha),
become increasingly sensitive to their environment (or
potentially increasingly impatient—increased beta), and
become increasingly sensitive to perceived gains and
losses (increased gamma—with a slight decrease in the
risk aversion parameter wm).

While the changes in calibration parameters were not
statistically significant for shoulder width or gender, it
is interesting to observe that drivers had a higher aver-
age velocity, lower space headway, and thus much lower
time headway on roadways with narrow shoulders. That
is, when shoulder width narrowed, drivers followed the
lead vehicle much more closely. The same was true when
comparing female drivers to male drivers, as female
drivers had an average time headway that was nearly
0.7 s less than their male counterparts. These changes
in average values were not observed when comparing
one-lane to two-lane roadways, as the average velocity,
spacing, and time headway were almost identical in this
case.

Conclusions and future work

This pilot real-world study featured the construction of
an instrumented vehicle that was able to successfully cap-
ture high-time-resolution trajectory data through the use
of multiple instruments working in unison. Furthermore,
a driving experiment was successfully conducted with
18 participants driving a predefined “loop” that featured
four segments with varying number of lanes and shoulder

widths. Data collected from the driving experiment were
then effectively calibrated using a genetic algorithm cal-
ibration procedure. Finally, significance testing was con-
ducted on the calibrated parameters for the prospect the-
ory value function and results indicated that there were
significant changes in driver behavior for varying number
of lanes—specifically when the roadway featured a wide
shoulder as opposed to a narrow one.

Research conducted in this study differentiated itself
from that of previous studies not only with the combina-
tion of instruments that were used, but also in the accu-
racy and time resolution of the data that were collected.
Further differentiating this study from previous works,
the driving experiment that was conducted tested the dif-
ferences in behavior based on changing roadway geom-
etry and then used the collected trajectory data to suc-
cessfully calibrate the parameters of the prospect theory
car-following model.

Given that this was the first study for this instrumented
vehicle, construction and data synchronization posed sig-
nificant challenges that needed to be overcome before the
actual driving experiment could take place. With these
major obstacles out of the way, opportunity abounds for
additional driving experiments to be conducted with a
seemingly limitless potential for different types of experi-
mental setups. Furthermore, the vehicle used in this study
was constructed in such a manner that additional instru-
ments can easily be integrated in the vehicle and instru-
mentation design, once again opening the door for a wide
variety of future applications and testing.
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Product Liability:  Warnings, 
Defects and more.

© 2019 Gerber Ciano Kelly Brady LLP

Legal Standards That Are 
Used To Determine Liability

1. Contract/Breach of Warranty:
a. Express warranties;
b. Implied warranties;
c. Misrepresentations; and
d. Fraud.

2. Strict liability in tort:
a. Defect in design;
b. Defect in manufacture; and
c. Failure to warn.
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Contract/Breach of Warranty
• A manufacturer may be subject to 

products liability on causes of action 
premised on breach of express or implied 
warranties, misrepresentation or fraud.

© 2019 Gerber Ciano Kelly Brady LLP

Breach of Warranty
• Breach of Express Warranty
• Breach of Implied Warranty

– Fitness for a particular purpose
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• Misrepresentation
• Fraud

– Consumer Protection Statutes

– Treble Damages

– Attorneys’ fees

© 2019 Gerber Ciano Kelly Brady LLP

The elements of a liability claim:
• The existence of a defect;
• The attribution of that defect to the 

“seller”
– Seller – anyone in the “chain of distribution” 

to the ultimate purchaser;

• A casual relationship (legal cause) 
between the defect and the injuries to the 
claimant.

Healey v. Firestone Tire & Rubber Co., 87 N.Y.2d 596, 601, 640 N.Y.S.2d 860, 
663 N.E.2d 901 (1996)
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Strict liability does not require proof of 
negligence.
There is no single, precise definition 
for a product defect in all situations.

© 2019 Gerber Ciano Kelly Brady LLP

In general, “defective condition” is 
defined as existing when a product 
“leaves the seller’s hands, in a 
condition not contemplated by the 
ultimate consumer, which will be 
unreasonably dangerous to him.”

Robinson v. Reed-Prentice Div. of Package Mach. Co., 49 N.Y.2d 471, 479, 403 
N.E.2d 440, 443 (1980)
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Strict Liability in Tort

Design Defect
• There is no variance from the product’s 

specifications, but the design causes or 
fails to prevent injuries to users.

Scarangella v. Thomas Built Buses, Inc., 93 N.Y.2d 655, 659, 695 N.Y.S.2d 520, 
522, 717 N.E.2d 679, 681 (1999)
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Manufacturing Defect
• A defectively manufactured product 

deviates in some material way from its 
design, specifications or performance 
standards.

• A manufacturing defect typically results 
from an error in the manufacturing 
process.

Caprara v. Chrysler Corp., 52 N.Y.2d 114, 129, 436 N.Y.S.2d 251, 417 N.E.2d 545 
(1981)
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Failure to Warn
• A product may be found to be unreasonably 

dangerous if the manufacturer fails to adequately 
warn about a danger related to the way the 
product is designed.

• A manufacturer is required to provide adequate 
warnings and instructions for the safe and 
effective use of its product and against any 
dangers not within the knowledge of, or obvious 
to, the ordinary users.

Rastelli v. Goodyear Tire & Rubber Co., 79 N.Y.2d 289, 297, 582 N.Y.S.2d 373, 
591 N.E.2d 222; 
Lugo v. LJN Toys, 75 N.Y.2d 850, 552 N.Y.S.2d 914, 552 N.E.2d 162; 
McLaughlin v. Mine Safety Appliances Co., 11 N.Y.2d 62; , 226 N.Y.S.2d 407, 
181 N.E.2d 430
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There is no duty to warn for open and 
obvious dangers and unforeseeable 
misuses of a product.

Liriano v. Hobart Corp., 92 N.Y.2d 232, 242, 700 N.E.2d 303, 308 (1998)

3636



© 2019 Gerber Ciano Kelly Brady LLP

Factors considered in determining whether a 
warning is legally adequate include:

• Whether the warning is conspicuous (is the 
warning in such a form that it could 
reasonably be expected to catch the 
attention of a reasonably prudent person?); 
and

• Whether the content of the warning is 
understandable and sufficiently coveys the 
risk of danger associated with the product.

Johnson v. Johnson Chem. Co., 183 A.D.2d 64, 70, 588 N.Y.S.2d 607, 611 
(1992)

© 2019 Gerber Ciano Kelly Brady LLP

• Types of Claims/Allegations Involving Warnings:
– Insufficient Warnings

– Poor placement of warnings

– Unclear warnings

– Too many warning are ineffective

Requiring a manufacturer to warn against obvious dangers 
could greatly increase the number of warnings accompanying 
certain products.…Requiring too many warnings trivializes 
and undermines the entire purpose of the rule Liriano v. 
Hobart Corp., 92 N.Y.2d 232, 242, 700 N.E.2d 303, 308 
(1998)”
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Most Recent NY Court of Appeals Case

Fasolas v. Bobcat of New York, Inc., 2019 N.Y. Slip. Op. 03657, 
N.E.3d (2019) WL 2030249
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Defenses to a Product 
Liability Claim
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Defenses
Compliance with standards and 
regulations is not a defense to a claim 
that a product is defective.

• In general, a manufacturer’s compliance 
with federal/government regulations 
creates a rebuttable presumption that the 
product is not defective.

Lugo by Lopez v. LJN Toys, Inc., 146 A.D.2d 168, 171, 539 N.Y.S.2d 922 (1st 
Dep't 1989), aff'd, 75 N.Y.2d 850, 552 N.Y.S.2d 914, 552 N.E.2d 162 (1990); 
Stone v. Sterling Drug, Inc., 111 A.D.2d 1017, 1019, 490 N.Y.S.2d 468 (3rd Dep't 
1985)
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• On the other hand, a manufacturer’s 
violation of a standard or regulation often 
establishes that a product is defective in 
design.

• In the U.S., a plaintiff can look to 
standards outside of the U.S. in an effort 
to establish a standard of care.

Martin v. Herzog, 126 NE 814, 815 (N.Y. 1920)
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• Plaintiff assumed the risk of his alleged 
damages and on that account the 
defendant is not liable to plaintiff.

© 2019 Gerber Ciano Kelly Brady LLP

• The damages allegedly sustained by 
plaintiff was caused or contributed to by 
plaintiff's own negligence or culpable 
conduct and the manufacturer is, 
therefore, not liable to plaintiff or, 
alternatively, the manufacturer’s liability to 
plaintiff is partial only and should be 
reduced in accordance with the plaintiff’s 
share of culpability.
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• The product at all times conformed with the 
current state-of-the-art or knowledge of trade 
or industry customs and standards applicable 
at that time in the industry which produced 
such products.
– Note: A product is defective, if at all, at the time it 

left the possession of the seller.

© 2019 Gerber Ciano Kelly Brady LLP

• The alleged damages were the result of 
the product having been used in a manner 
not intended by the manufacturer or in a 
manner not in accordance with the 
instructions and labels provided with it or 
with known safety practices.
– Unforeseeable misuse
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If the product was dangerous or defective as 
alleged by plaintiff, then such condition was 
open and obvious and plaintiff by the 
exercise of reasonable care  would have 
discovered the defect and perceived the 
danger.

© 2019 Gerber Ciano Kelly Brady LLP

• Plaintiff's claim is barred based 
on the applicable statute of 
repose.

• Connecticut bars all claims 
arising out of workplace 
accidents brought more than 
ten years after the date the 
seller parted with possession of 
the product, as long as the 
useful safe life of the product 
has not expired.
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Indemnification/Contribution

Fault of Others
• In most states, the manufacturer has the 

legal right to demand indemnification 
from component part manufacturers who 
produce a defective party.

© 2019 Gerber Ciano Kelly Brady LLP

General Approach

Given the cost of defending a case, it 
may make economic sense, without 
regard to liability, to resolve certain 
claims and eliminate any further 
defense costs as well as the risk of an 
adverse jury verdict.
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Post-Delivery Continuing Duty to Warn
• When a manufacturer learns of a defect in 

its product after the original sale of the 
product, it must convey sufficient 
warnings to all users of the product.  

• Rationale: the manufacturers are in the 
best position to gather information 
concerning any performance problems 
and disseminate this information to 
purchasers. 

© 2019 Gerber Ciano Kelly Brady LLP

Problems presented by the post-sale duty to warn:
The warning cannot be attached to the product because 
the product already has been sold.
The manufacturer cannot locate the product due to the 
passage of time.
The product may have changed hands many times or 
the purchaser may have relocated.
These difficulties increase with the length of the 
product’s life.
Even if the effort to identify and contact the current 
product users can be successful, the cost of such an 
effort might be intolerable.
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Solutions
A manufacturer must invest at least as much 
care and effort in the warnings and instructions 
accompanying its products as it does on the 
products’ design and manufacture.

It must also insure traceability of its products.

© 2019 Gerber Ciano Kelly Brady LLP

Product Literature

A. Owner’s manual
B. Warnings
C. Instructions
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Failure to warn is the most dangerous 
products liability claim.

© 2019 Gerber Ciano Kelly Brady LLP

Teach consumers how to property use 
and maintain products to avoid 
accidents.

Purpose:  Shift responsibility to the user 
for the accident.
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Nature of Warnings
• The warnings must be sufficient to alert the user to 

foreseeable risks associated with using the product, 
but there cannot be too many warnings.

• The warnings must be sufficient to convey the 
nature of the risk(s), but easily understandable.

• The warnings must be sufficient to convey the 
nature of the risk(s), but succinctly (briefly) worded.

• The warnings must be clear and not ambiguous but 
cannot be too narrow in scope.

• The warnings must be clear and not ambiguous, but 

cannot be too broad in scope

© 2019 Gerber Ciano Kelly Brady LLP

The Signal Words

DANGER: 
• Indicates an imminently hazardous situation which, if not 
avoided, will result in death or serious injury.

WARNING: 
• Indicates a potentially hazardous situation which, if not 
avoided, could result in death or serious injury.

CAUTION: 
• Indicates a potentially hazardous situation which, if not 
avoided, may result in minor or moderate injury.

CAUTION: 
• Used without the safety alert symbol indicates a potentially 
hazardous situation which, if not avoided, may result in property 
damage.

 
                ! 

CAUTION
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DANGER: 
• Signal words: white lettering/red background
• Safety Alert Symbol:  white triangle/red exclamation point

WARNING: 
• Signal words: black lettering/orange background
• Safety Alert Symbol:  black triangle/orange exclamation point

CAUTION: 
• Signal words: black lettering/yellow background
• Safety Alert Symbol:  black triangle/yellow exclamation point

Format can be extended to provide additional space for the word message.

 
                ! 

Symbol: on 
white 
background

Word 
Message:
Black 
lettering on 
white 
background
(or)
White 
lettering on 
black 
background

© 2019 Gerber Ciano Kelly Brady LLP

Examples of Good Warnings:
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Examples of Bad Warnings: 

© 2019 Gerber Ciano Kelly Brady LLP

Examples of warnings 
“gone too far”:

4949



© 2019 Gerber Ciano Kelly Brady LLP

Dennis J. Brady, Esq.
Gerber Ciano Kelly Brady LLP
1325 Franklin Avenue, Ste. 540
Garden City, NY  11530
dbrady@gerberciano.com

5050



Sports & Recrea t iona l Liab ility: “Game Over? 
Or Le t  the  Games Begin!” 

To m  Bo w le r , II., CPSI 
Tota l Playground Consult ing Services 

Gle n  A. Mo n k, Esq . 
Harrington Ocko & Monk, LLP 

51



52



 

1 

 

  81 Main Street, Suite 215 | White Plains, NY  10601 

Tel:  914.686.4800|Fax:  914.686.4824 

www.homlegal.com 

 

GLENN A. MONK, ESQ. 

Kaitlyn Acerbo 

  

  

 

Sports and Recreational Activities – Game Over? Or, Let the Games Begin! 

 

 
“It’s all fun and games until somebody loses an eye.” (Unknown. A long time ago). 

 

 

The phrase is said to originate from Ancient Rome, where the only rule to wrestling 

matches was no eye gouging. There was immediate disqualification if you poked your 

opponent’s eye out. Today, it may be more accurate to say, “it’s all fun and games until 

somebody gets sued.” 

BRIEF OVERVIEW OF PREMISES LIABILITY  

 

 In New York, it is well settled that a landowner has a duty of care to maintain their 

property in a reasonably safe condition, whether the property is open to the public or not, and it 

does not matter if plaintiff was an invitee, licensee, or trespasser.1 Reasonableness is determined 

by viewing all of the “circumstances, including the likelihood of injury to others, the seriousness 

of the injury, and the burden of avoiding the risk.”2 In the arena of sports or recreational activity, 

the property owner’s duty of care is to make the conditions as safe as they appear to be.3  

PRIMARY ASSUMPTION OF RISK 

 

Numerous cases involving sporting or recreational activity have been decided regarding 

the application of the primary assumption of risk doctrine. The Court of Appeals has limited the 

                                                           
1 Peralta v. Henriquez, 100 N.Y.2d 139, 143-144 (2003). 
2 Basso v. Miller, 40 N.Y.2d 233, 241 (1976). 
3 Turcotte v. Fell, 68 N.Y.2d 432, 439 (1986). 
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expansion of the doctrine to those cases that present a social value and those that occur within a 

designated recreational venue. However, the courts still look to the inherent dangers of the sport, 

whether the plaintiff appreciated those risks, the skills of the plaintiff, and if the condition was 

open and obvious. If found to apply, the assumption of risk doctrine, provides a complete 

defense to property owners, overriding an application of plaintiff’s comparative negligence. The 

Court of Appeals has drawn distinctions as to what type of activities will permit an application of 

the assumption of risk doctrine, and where those activities took place.  

The assumption of risk doctrine arises when one is aware of and appreciates the risks 

inherent in the activity and “voluntarily assumes the risk” by participating.4 The participant must 

have knowledge and appreciation of the risk. Awareness of the risk, should be measured against 

the “background of the skill and experience of the particular plaintiff.”5 The assumption of risk 

doctrine has been applied to the layout and construction of a playing field,6 as well as the 

activity. It has also been applied to where there is an open and obvious conditions where the 

sport is played.7 Determining if a defendant violated a duty of care to participants in sports and 

activities, “should include whether the conditions caused by defendants’ negligence are ‘unique 

and created a dangerous condition over and above the usual dangers that are inherent in the 

sport.”8  

Assumption of risk is not justified for reckless or intentional conduct by property 

owners.9 If a plaintiff can show the defendant acted negligently, or a defendant’s inaction was a 

                                                           
4 Morgan v. State, 90 N.Y.2d 471, 484 (1997). 
5 Maddox v. City of New York, 66 N.Y.2d 270, 278 (1985). 
6 Bryant v. Town of Brookhaven, 135 A.D.3d 801, 802 (2d Dep’t 2016). 
7 Sanchez v. City of New York, 25 A.D.3d 776 (2d Dep’t 2006). 
8 Owen v. R.J.S. Safety Equip., 79 N.Y.2d 967, 970 (1992). 
9 Turcotte, 68 N.Y.2d at 439 (1986) (citations omitted). 
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“substantial cause of events which produced the injury,” plaintiff will not have assumed the risks 

of their sport.10  

In Trupia v. Lake George Cent. School Dist., 14 N.Y.3d 392 (2010), the Court of Appeals 

held that while assumption of the risk protects the social value of athletic and recreative 

activities, it does not apply outside of this limited context.11 Thus, in Trupia, an infant-plaintiff 

sliding down a banister was not an activity of the kind of social value that warranted the 

protection afforded under the assumption of the risk doctrine.12  The Court found that if the 

plaintiff’s harm was attributable to his own actions and not to negligence on behalf of the 

defendants, his actions would be taken into account under the comparative fault provision of the 

CPLR.13  

In Custodi v. Town of Amherst, 20 N.Y.3d 83 (2012), the Court of Appeals declined to 

apply the assumption of risk doctrine to those cases where the activity did not take place within a 

“designated venue.”14 Therefore, the plaintiff, who fell while rollerblading across a height 

differential in the street, did not assume the risks inherent to rollerblading as she would have had 

she been in a rink, skating park or competition.15 

FIELD OF PLAY PARTICIPANTS 

 

Courts look to Plaintiff’s skills and experience to evaluate an application of primary assumption 

of risk 

 

The assumption of the risk doctrine will apply when a defendant can prove that the 

plaintiff’s skill and experience afforded the plaintiff an appreciation of the risk involved in 

his/her sport. 

                                                           
10 Benitez v. New York City Bd. of Educ., 73 N.Y.2d 650, 659 (1989). 
11 Trupia v. Lake George Cent. School Dist., 14 N.Y.3d at 395. 
12 Id. at 396. 
13 Id. 
14 Custodi v. Town of Amherst, 20 N.Y.3d at 89. 
15 Id. 
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In Maddox v. City of New York, plaintiff, New York Yankee outfielder, Elliot Maddox, 

suffered a career ending injury when he slipped and fell on a wet and muddy field.16 The Court 

of Appeals found, that his experience of playing professional baseball coupled with his testimony 

that he was aware of the condition (he had complained to groundskeepers about the condition), 

and his playing in the field constituted plaintiff assuming the risk of his injury.17 

Similarly, in Morgan v. State, plaintiff was driving a two-person bobsled during a 

national championship race, when their bobsled tipped over and his teammate fell out of the 

bobsled. Plaintiff was an Olympic bobsledder who had over 20 years of experience and had 

raced down the very same run at issue numerous times.18 The Court of Appeals held summary 

judgment was properly granted to defendants under the assumption of risk doctrine, based on 

plaintiff’s over 20 year experience in bobsledding, and familiarity with the bobsled course at 

issue.19  

In Lomonico v. Massapequa Public Schools, 84 A.D.3d 1033 (2nd Dep’t 2011), Plaintiff 

an 11th grade cheerleader, alleged she suffered from post-concussion syndrome when she was 

struck in the head by another student when practicing a stunt. The stunt involved one girl (the 

flyer) being lifted into the air by three other girls. The flyer is lifted on one foot and then to 

dismount, rotates 360º and lands cradled in the arms of the bases and backstop. Plaintiff alleged a 

lack of instruction and supervision and failure to provide protective mats.20  The Second 

Department found the cheerleader could not demonstrate the school district’s liability due to the 

                                                           
16 Maddox, 66 N.Y.2d at 275. 
17 Id. at 278-279. 
18 Morgan, 90 N.Y.2d at 480, 486 
19 Id. at 486. 
20 Lomonico v. Massapequa Public Schools, 84 A.D.3d at 1034.  
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extent of her cheerleading experience and with this stunt in particular. She clearly knew of the 

risks inherent in the activity.21  

The effects of conditions of the field/facility under assumption of risk 

A property owner or facility operator can be awarded a defense under assumption of the 

risk when the condition is open and obvious. A defense will not be awarded when a property 

owner or facility operator was found to have neglected, or intentionally created the condition, 

increasing the dangers over and above the usual dangers inherent to the sport.  

The Court of Appeals held in Turcotte v. Fells, that plaintiff assumed the risks of his 

injuries, when he participated in three prior races on the same day, observed the conditions of the 

track prior to the eighth race, and his general knowledge of the possibility of “cupping” 

conditions on the track.22  

In Sykes v. County of Erie, 94 N.Y.2d 912 (2000), the Court of Appeals held that 

plaintiff, injured when he stepped into a recessed drain while playing basketball, had assumed 

the risk as the condition of the court was open and obvious. Further there was no evidence that 

the drain was defective or improperly maintained.   

The plaintiff, in Siegel v. City of New York, 90 N.Y.2d 471 (1997), was injured when he 

caught his foot in the bottom of the net dividing the indoor tennis courts.23 Plaintiff had been a 

member of the club for 10 years, and had been playing tennis there once a week.24 Plaintiff 

testified that he knew the net had been ripped for over two years, although he never notified the 

facility’s management about the issue, he knew others had.25 Defendants were granted summary 

                                                           
21 Id.  (See, Digose v. Bellmore – Merrick Cent. High School Dist., 50 A.D.3d 623, 624 (2d Dep’t 2008)). 
22 Turcotte, 68 N.Y.2d at 443. (plaintiff alleged foul riding by another jockey, and that the racetrack was negligently 

watered and groomed) Id. at 436 (cupping comes from over watering of the race track). Id. at 443 
23 Siegel v. City of New York, 90 N.Y.2d at 482. 
24 Id. 
25 Id. 
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judgment on the grounds that plaintiff assumed his risk by electing to play on a tennis court that 

he knew had a torn net for a long time.26 The Court of Appeals reversed the decision, finding that 

the torn net was not “inherent” to tennis, it was more of an “allegedly negligent condition 

occurring in the ordinary course of any property’s maintenance…”27  

Plaintiff, in Siegel v. Albertus Magnus High School, 153 A.D.3d 572 (2d Dep’t 2017) (lv 

denied, 30 N.Y.3d 906 (2017)), was assisting the coaches of his son’s baseball team, and alleges 

when he was running from third base into foul territory, he slipped and fell on a tile mat that was 

covering a drainage grate.28 Plaintiff argued the tile was negligently placed by defendants which 

caused a defect in the playing field as the tile was not a part of the playing field.29 The Appellate 

Division, Second Department found that summary judgment was properly granted against the 

defendants as the 12” x 12” white/creamish colored tile was an open and obvious condition and 

starkly contrasted the color of the grass.30 Additionally, plaintiff could not show that the tile was 

defective. Further the court relied upon plaintiff’s testimony - that he had previously been to, and 

played/coached on the field; sat on the sideline near the tile; and had volunteered to be on the 

field at least three prior occasions - and found that plaintiff by volunteering, “assumed the 

obvious risk of slipping on the grass or on the tile by electing to play baseball on that field.”31  

BYSTANDERS & SPECTATORS  

 

In the past 5 years, publicity surrounding MLB parks due to the number of serious 

injuries spectators have incurred while attending baseball games has led to increased scrutiny 

surrounding spectator safety. According to a September 9, 2014 Bloomberg article, there were 

                                                           
26 Id. 
27 Id. at 488-89. 
28 Siegel v. Albertus Magnus High School, 153 A.D.3d at 573. 
29 (citing to Siegel v. Albertus Magnus High school, 2015 WL 12805935, 3 (Rockland Sup.Ct., 2015). 
30 Siegel, 153 A.D.3d at 575. 
31 Id. (citation omitted). 
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roughly 1750 injuries to spectators from foul balls.32  Further, in a June 1, 2019 New York Times 

article, there have been nearly 14,000 more foul balls hit in the 2018 season than there were in 

1998.33  The issue of bystander and spectator safety has been clearly addressed by the Court of 

Appeals which has held “that an owner or operator of an athletic field or facility ‘is not an 

insurer of the safety of its spectators.’”34 While the assumption of risk doctrine extends to 

bystanders and spectators, there is still a duty by the landowners or occupiers to take reasonable 

measures to prevent injury to those present on the property.35 The assumption of risk doctrine, 

will not apply where there is a “reckless or intentional conduct, or concealed or unreasonably 

increased risks” to those spectators.36  

Facilities need to provide protection to spectators where the risk of being hit is the greatest 

All baseball parks include some sort of netting to protect spectators in certain parts of the 

stadium, mainly behind home plate and dugouts, but there has recently been public discussions to 

extend the netting to protect more spectators in the ballparks, with some MLB teams actually 

doing so. In Akins v. Glens Falls City School Dist., 53 N.Y.2d 325 (1981), plaintiff was hit by a 

foul ball, but the Court of Appeals found that because plaintiff chose to stand behind a 3’ fence 

along the third base line, instead of in the stands behind a 24’ high fence, she assumed the risk of 

being hit by a foul ball.37 Further, the Court of Appeals found that ball park owners need only 

provide protection behind home plate where the danger of being hit by a ball is the greatest.38   

                                                           
32 David Glovin, Baseball Caught Looking as Fouls Injury 1750 Fans a Year, Bloomberg (September 9, 2014, 4:05 

PM), https://www.bloomberg.com/news/articles/2014-09-09/baseball-caught-looking-as-fouls-injure-1-750-fans-a-

year 
33 Billy Witz, A Foul Ball, an Injured Little Girl and Another Cycle of Anguish, (June 1, 2019), 
https://www.nytimes.com/2019/06/01/sports/fan-hit-foul-ball-almora.html 
34 Akins v. Glens Falls City School Dist., 53 N.Y.2d at 329. 
35 Id. 
36 Smero v. City of Saratoga Springs, 169 A.D.3d 1169, 1170 (3d Dep’t 2018) (citations omitted). 
37 Akins, 53 N.Y.2d at 328. 
38 Id. At 331. 
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In Zlotnick v. New York Yankees Partnership, 154 A.D.3d 588 (1st Dep’t 2017), plaintiff 

was struck in the eye by a foul ball while attending a Yankee’s game.39 Plaintiff was sitting in his 

assigned seat about halfway down the first baseline and a few rows back. The First Department 

affirmed the decision granting the Yankees summary judgment, finding there was no breach of 

duty by the defendants, as there was appropriate netting behind home plate, and there were 

plenty of seats available in that section. Additionally, the disclaimers on tickets and regular 

announcements made over the PA system advised spectators to notify a stadium employee of any 

particular concerns during the course of watching a game, even to request a seat change!40  

Similarly, cases have generally held owners of hockey rinks have not breached their duty 

to spectators if they have provided “screening around the area behind the hockey goals, where 

the danger of being hit by a puck is the greatest, as long as the screening is of sufficient extent to 

provide adequate protection for as many spectators as may reasonably be expected to desire to 

view the game from behind such screening.”41 However, summary judgment was denied to 

defendants in Smero v. City of Saratoga Springs, where the infant-plaintiff was struck in the 

head by a puck while watching a youth hockey team practice.42 It was alleged that defendants 

were negligent in failing to install proper netting/barriers in the area where she was injured, 

failure to supervise, control and maintain the activities occurring on the ice, and failure to 

construct or maintain the ice rink in a safe manner.43  

 In Smero, the ice rink had 4’7” boards surrounding the rink, with 3’ plexiglass panels on 

top of the dasher boards running along the sides of the rink, and 6’ panels of plexiglass behind 

                                                           
39 Zlotnick v. New York Yankees Partnership, 154 A.D.3d at 588. 
40 Id. 
41 Gilchrist v. City of Troy, 113 A.D.2d 271, 273-74 (3d Dep’t 1985). 
42 Smero, 169 A.D.3d at 1169. 
43 Id at 1169-70. 
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the goal nets.44 Behind the goals there was also protective netting, but the netting did not extend 

along the sides of the rink.45 On the date in question though, the goals were not set up lengthwise 

at the ends of the rink as usual, rather the goals were set up width wise to accommodate two 

different practices.46 Plaintiff was walking along the side of the rink, when a player took a shot at 

the goal net, launching the puck over the dasher board and plexiglass and hitting the plaintiff. 

The Third Department found, there was an issue of fact as to whether defendants breached their 

duty to plaintiff because the goals were set up in an area where there was a significant gap in 

protective screening, thereby increasing the likelihood of spectators being placed in danger of a 

flying puck.47  

The assumption of risk doctrine can extend to consenting bystanders and spectators even 

if they are not actively watching the sporting event or activity.48 In Thomas v. State, 59 Misc.3d 

1234(A) (N.Y. Ct. Cl. 2018), plaintiff, an inmate at a correctional facility, was struck in the eye 

by an errant softball.49 Plaintiff had gone out to the recreation yard for a cigarette, and walked to 

a bench behind the fenced off area behind home plate before the softball game was underway.50 

He had been at the bench for around 10 minutes, when someone yelled “heads up.”51 He looked 

up and was immediately struck in the eye by a softball.  The Court of Claims found that the State 

fulfilled their duty to protect inmate bystanders from softballs by having a fence behind home 

plate.52 Although Plaintiff was a bystander, he still assumed the risks of his injuries by standing 

                                                           
44 Id. at 1171. 
45 Id.  
46 Id. 
47 Id. at 1172. 
48 Newwcomb v. Guptill Holding Corp., 31 A.D.3d 875, 876 (3d Dep’t 2006) (See Roberts v. Boys & Girls 

Republic, Inc., 51 A.D.3d 246 (1st Dep’t 2008)). 
49 Thomas v. State, 59 Misc.3d at 2. 
50 Id. 
51 Id. 
52 Id.  
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within close proximity to the softball field.53 Additionally, the court found the State did not have 

to warn their inmates that the “readily observable softball field may become active if and when 

other inmates elected to use the field to play softball.54  

Design/Defects inherent to the facility 

The condition of the outdoor basketball court came up in Leitner v. The City of New 

York, 60 Misc.3d 1209A, (N.Y. Sup. Ct. 2013), where plaintiff was watching his kids play 

basketball at an outdoor basketball court, when a basketball rebounded towards him.55 He went 

to get the ball, twisting his ankle in a crack in the court.56 The City of New York moved for 

summary judgment on the grounds that they did not breach a duty to plaintiff as he was a 

spectator to the basketball game.  

The court in Leitner, found that the cracks in the basketball court were not inherent to 

game of basketball, and the court was not designed with cracks in it.57 The court found the City 

of New York was still liable for its failure to maintain the premises in a reasonably safe 

condition.58  

Assumption of the risk can extend to bystanders and spectators if the conditions or risks are open 

and obvious 

 

A plaintiff assumes the risk of injury arising from any open and obvious condition of the 

place where the activity is being carried out.59 Mud in front of a dugout was found to be an open 

and obvious condition and not inherently dangerous when a grandmother who was watching her 

                                                           
53 Id. (See, Starke v. Town of Smithtown, 155 A.D.2d 526 (2d Dep’t 1989). 
54 Id. (See, Cherry v. Hofstra Univ., 274 A.D.2d 443 (2d Dep’t 2000). 
55 Leitner v. The City of New York, 60 Misc.3d at 1. 
56 Id. 
57 Id. at 2. 
58 Id. 
59 Maddox, 66 N.Y.2d at 277. 
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grandson’s little league game, fell while walking across the mud to say good-bye to her 

grandson.60  

Further, in Roberts v. Boys and Girls Republic, Inc., plaintiff was struck in a head by a 

bat being swung at her son’s baseball practice.61 The First Department found that bats being 

swung are inherent to the game of baseball, and knowledge of the sport of baseball is not 

required to appreciate the risk of an injury from a swung bat, as it is perfectly obvious.62 

PLAYGROUNDS 

It is well established that schools “are obligated to exercise such care of their students as 

a parent of ordinary prudence would observe in comparable circumstances.”63 However, a school 

is not “an insurer of safety, and cannot be expected to continuously supervise and control all of 

the students’ movements and activities.”64 Where playgrounds are involved, a school district has 

a duty to supervise students on how to safely use the playground equipment, the breach which 

can result in liability.65  

The condition of the playground facility and equipment will be critically assessed by expert proof 

 In A.C. by Fajardo v. Brentwood Union Free School Dist., 63 Misc.3d 1204(A), 1 (Nassau 

Sup. Ct. 2019), plaintiff, a second grade student, fell while using the zip line apparatus in the 

playground of his school.66 Plaintiff asserted claims of negligent supervision, instruction, and the 

existence of a dangerous and defective conditions, (i.e. failing to provide proper padding beneath 

the zip line, and failing to have “proper non-slip material” on the zip line handle).67 In deciding 

                                                           
60 Sirianni v. Town of Oyster Bay, 156 A.D.3d 739, 740 (2d Dep’t 2017). 
61 Roberts, 51 A.D.3d at 247. 
62 Id. at 248. 
63 David v. County of Suffolk, 1 N.Y.3d 525, 526 (2003) 
64 Mirand v. City of New York, 84 N.Y.2d 44, 48 (1994)   
65 Merson v. Syosset Central School District, 286, A.D.2d 668 (2d Dep’t 2011). 
66 A.C. by Fajardo v. Brentwood Union Free School Dist., 63 Misc.3d 1204(A), 1. (Note, a motion to 

reargue/reconsider is currently pending in Nassau County). 
67 Id.  
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the unopposed summary judgment motion brought by defendants, the Nassau County Supreme 

Court found there was a triable question of fact as to whether the plaintiff was properly 

instructed as to how to use the zip line apparatus.68 Discrepancies existed in the testimony of the 

plaintiff and the gym teacher who was on the playground with the students.69 The plaintiff 

testified that he did not receive any instruction on how to use the zip line apparatus, and just 

followed how the other kids were using it.70 The gym teacher testified that he instructed the 

students, to hold the zip line handle with two hands, to make sure there were no students 

underneath them, and no students standing on the landing dock.71 According to affidavits 

provided by defendants’ experts, the zip line apparatus was inspected and found to be in 

“excellent” condition, additionally, the “engineered wood fiber ground cover underneath the 

apparatus conformed to all applicable safety standards, and was to help prevent life-threatening 

head injuries, not to prevent all types of injuries.72  As to the non-slip material on the handle, 

there were no safety specifications, standards or regulations saying that it was required.73 The 

court concluded that the zip line apparatus was not dangerous or defective.74 

 Similarly, in Valenzuela v. Metro Motel, LLC, 170 A.D.3d 780 (2d Dep’t 2019), an 

action alleging a defective condition was brought against the landowner on behalf of an infant-

plaintiff whose leg became caught in a gap between two platforms on playground equipment.75 

Through an expert affidavit, Defendants were able to show, that there was no defective 

                                                           
68 Id. at 2.  
69 Id. 
70 Id. at 3. 
71 Id.  
72 Id. 
73 Id. 
74 Id. at 2. 
75 Valenzuela v. Metro Motel, LLC, 170 A.D.3d at 780. 
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condition, the playground was maintained in a reasonably safe condition, and the gaps did not 

violate any applicable guidelines or standards.76 

 Summary judgment was denied to defendants in Adriana G. v. Kipp Washington Heights 

Middle School, 165 A.D.3d 469 (1st Dep’t 2018), where Infant-Plaintiff’s ring finger was 

amputated after it got caught in a playground fence.77 A triable question of fact was found as to 

whether the fence was in a reasonably safe condition at the time of the accident.78 Defendants’ 

expert’s affidavit asserted the fence was in compliance with the New York City School 

Construction Authority’s (NYCSCA) standards, while plaintiff’s expert’s affidavit asserted that 

the fence was not in compliance with the NYCSCA’s standards, as the fence had sharp edges 

that were present at the time of the accident.79  

NEW YORK STATUTES 

New York General Obligation Law § 9-103 Recreational Use 

 

 The New York statute was enacted to limit liability of landowners that allows the use of 

their land without a fee. The statute provides where a user engages in one or more of a number of 

enumerated activities that protection can be afforded to a property owner if he can establish that: 

1. The injured party was pursuing one of the enumerated activities80 on the premises; 

2. The property was physically conducive to the activity81; and 

                                                           
76 Id. (See, Moseley v. Philip Howard Apts Tenants Corp., 134 A.D3d 785, 787 (2d Dep’t 2015), Y.H. v. Town of 

Ossining, 99 A.D.3d 760, 761 (2d Dep’t 2012), Newman v. Oceanside Union Free School Dist., 23 A.D.3d 631, (2d 

Dep’t 2005), Belkin v. Middle Country Cent. School Dist., 261 A.D.2d 563 (2d Dep’t 1999). 
77 Adriana G. v. Kipp Washington Heights Middle School, 165 A.D.3d at 469. 
78 Id. at 470. 
79 Id. (See,  Schmidt v. One N.Y. Plaza Co. LLC, 153 A.D.3d 427, 428–429, (1st Dep’t 2017); Griffith v. ETH NEP, 

L.P., 140 A.D.3d 451, (1st Dep’t 2016), lv denied 28 N.Y.3d 905, (2016)); (See also, Berr v. Grant, 149 A.D.3d 

536, 537, (1st Dep’t 2017); Alvia v. Mutual Redevelopment Houses, Inc., 56 A.D.3d 311, 312, (1st Dep’t 2008)). 
80 hunting, fishing, organized gleaning as defined in section seventy-one-y of the agriculture and markets law, 

canoeing, boating, trapping, hiking, cross-country skiing, tobogganing, sledding, speleological activities, horseback 

riding, bicycle riding, hang gliding, motorized vehicle operation for recreational purposes, snowmobile operation, 

cutting or gathering of wood for non-commercial purposes or training of dogs. 

65

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042322698&pubNum=0007049&originatingDoc=Ie5f7ada0cd6711e89a72e3efe6364bb2&refType=RP&fi=co_pp_sp_7049_428&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4b6e36532d1d456c900450217de55abe*oc.Search)#co_pp_sp_7049_428
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039088433&pubNum=0007980&originatingDoc=Ie5f7ada0cd6711e89a72e3efe6364bb2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4b6e36532d1d456c900450217de55abe*oc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039088433&pubNum=0007980&originatingDoc=Ie5f7ada0cd6711e89a72e3efe6364bb2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4b6e36532d1d456c900450217de55abe*oc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040163735&pubNum=0007048&originatingDoc=Ie5f7ada0cd6711e89a72e3efe6364bb2&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4b6e36532d1d456c900450217de55abe*oc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041457417&pubNum=0007049&originatingDoc=Ie5f7ada0cd6711e89a72e3efe6364bb2&refType=RP&fi=co_pp_sp_7049_537&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4b6e36532d1d456c900450217de55abe*oc.Search)#co_pp_sp_7049_537
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041457417&pubNum=0007049&originatingDoc=Ie5f7ada0cd6711e89a72e3efe6364bb2&refType=RP&fi=co_pp_sp_7049_537&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.4b6e36532d1d456c900450217de55abe*oc.Search)#co_pp_sp_7049_537
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000049&cite=NYAMS71-Y&originatingDoc=NF18816C0883D11D8A8ACD145B11214D7&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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3. The property is of a type that is appropriate for pursuing the activity at issue.82 

The intent of the statute was to encourage landowners to allow the public to use their land 

to engage in certain recreational activities without fear of liability for the injuries suffered by 

those participants.83 In Albright v. Metz, 88 N.Y.2d 656 (1996), plaintiff was injured when he 

was motorbiking on defendants property which was being used as a gravel mine and landfill.84 

The Court of Appeals found that the property was used numerous times by motorbikers and, as 

such the land was physically conducive for the activity. The plaintiff tried to avoid the statutory 

bar by arguing that the landfill was hazardous and not appropriate for motorbiking. The Court 

declined to accept that argument and determined the land was suitable for motorbiking therefore 

affording the land owner immunity under the statute.85  

However, in Sena v. Town of Greenfield, plaintiff was injured when sliding down a hill 

that was supervised by the town for the purposes of sledding.86 The Court of Appeals held that 

the statute did not provide immunity to municipalities who still had a duty in the operation and 

maintenance of a supervised public park and recreational facility.87 

New York General Obligation Law § 18 Skiing 

 

New York has recognized that skiing is a voluntary activity that may be hazardous, 

regardless of all feasible safety measures that can be undertaken by ski area operators. New York 

has also recognized, in section 18-101, that there are inherent risks to skiing caused by 

“variations in terrain or weather conditions surface or subsurface snow, ice, bare spots or areas of 

                                                                                                                                                                                           
81 In determining if a property is conducive to the activity in question, courts should look to see if the property has 

been used by recreationists in the past for the same activity. (Iannotti v. Consolidated Rail Corp, 74 N.Y.2d 39, 45 

(1989). 
82 Id. 
83 Sena v. Town of Greenfield, 91 N.Y.2d 611, 615 (1998), (See, Franham v. Kittinger, 83 N.Y.2d 520,523 (1994), 

Ferres v. City of New Rochelle, 68 N.Y.2d 446, 451 (1986)). 
84 Albright v. Metz, 88 N.Y.2d at 660. 
85 Id. At 662-663. 
86 Sena, 91 N.Y.2d at 613. 
87 Id. At 615, (citing, Ferres v. City of New Rochelle, 68 N.Y.2d at 452). 
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thin cover, moguls, ruts, bumps; other persons using the facilities; and rocks, forest growth, 

debris, branches, trees, roots, stumps or other natural objects or man-made objects that are 

incidental to the provision or maintenance of a ski facility.”88 Section 18-106 of the statute 

provides that ski area operators have additional duties to: 

1. post at every point of sale or distribution of lift tickets, a “warning to skiers” about 

the inherent risks of skiing;  

2. make ski instruction and education as to the inherent risks of skiing available at a 

reasonable price; and 

3. post a notice to skiers as to the availability of a refund to those who feel unprepared 

or unwilling to ski due to the inherent risks. 

Section 18-106 additionally states that skiers have a duty to seek out information to make 

an informed decision as to their participation in the sport.  

In Sytner v. State, 223 A.D.2d 140 (3d Dep’t 1996), snow making was in progress on the 

right side of Mohican Trail, leaving only the left side of the trail open for skiers.89 There were no 

signs at the start of the trail notifying skiers that snow making was in progress.90 The left side of 

the trail however contained an icy patch about 25 feet to 35 feet wide and 40 feet to 50 feet in 

length.91 The ice patch also contained a bare spot.92 Plaintiff, a novice skier, was following her 

neighbor down the left side of the trail,93 when she lost control on the ice, and was unable to 

avoid the bare spot causing her skis to abruptly stop and send her flying into the air.94 The Third 

Department noted that although icy patches similar to the one plaintiff skied over are deemed 

                                                           
88 New York Obligations Law § 18-101. 
89 Sytner v. State, 223 A.D.2d at 142. 
90 Id.  
91 Id. 
92 Id. 
93 Plaintiff’s neighbor was able to maneuver over the ice and avoid the bare spot. Id. 
94 Id. 

67



 

16 

 

inherent to skiing under Section 18-101, the section was not meant to encompass an icy patch as 

large as the one at issue. Additionally, the defendant did not comply with section 18-103, 

because they did not maintain the proper signage at the top of ski slopes and trails regarding trail 

maintenance including snow making. 

In Fest v. Apel Capital, LLC, 171 A.D.3d 1016 (2d Dep’t 2019), the Second Department 

determined that the snow mound (commonly known as a snow whale), that infant-plaintiff used 

to “catch some air” was intentionally placed by the defendant for that purpose and to preserve 

artificial snow. The snow whale constituted an inherent risk to snowboarding.95 Additionally, the 

crevice that plaintiff fell into after catching air, was a natural occurrence of “variations surface 

and subsurface snow conditions,” and considered an inherent risk under section 18-101.96 For 

these reason’s the Second Department granted the defendant’s summary judgment motion. 

New York General Obligation Law § 5-326 Waivers  

 

Attending a baseball game is perhaps America’s favorite pastime, but few patrons read 

the fine print on their ticket to a Major League Baseball game. All tickets include a disclaimer 

generally saying that spectators assume all risks of attending a baseball game. The disclaimers 

are intended to shield the MLB from liability. 

New York’s statute addressing waivers provides that a waiver will be deemed to be void 

as against public policy if:  

1. the agreement entered into is between the owner or operator of a recreational facility 

and the participant;  

2. it exempts the owner or operator from liability; and 

3. that owner or operator receives a fee in exchange for use of the facility. 

                                                           
95 Fest v. Apel Capital, LLC, 171 A.D.3d at 1017-18. 
96 Id. at 1018. 
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The New York General Obligation Law § 5-326 reads: 

Every covenant, agreement or understanding in or in connection 

with, or collateral to, any contract, membership application, ticket 

of admission or similar writing, entered into between the owner or 

operator of any pool, gymnasium, place of amusement or 

recreation, or similar establishment and the user of such facilities, 

pursuant to which such owner or operator receives a fee or other 

compensation for the use of such facilities, which exempts the said 

owner or operator from liability for damages caused by or resulting 

from the negligence of the owner, operator or person in charge of 

such establishment, or their agents, servants or employees, shall be 

deemed to be void as against public policy and wholly 

unenforceable. 

 

Under this section, a waiver can be upheld if the fee paid by a plaintiff was not paid to the 

owner/operator of the facility, and the language of the waiver must clearly spell out the intent to 

relieve the defendant of any liability for injuries incurred.97 

New York General Business Law § 399-dd Play Grounds  

 

 New York’s playground statute sets forth the following pertaining to the installation, 

inspection and maintenance of playgrounds: 

1. The State shall promulgate rules and regulations for the design, installation, inspection 

and maintenance of playgrounds and playground equipment in substantial compliance 

with the handbook for public playground safety produced by the United States Consumer 

Products Safety Commission; and  

2. Play grounds shall be constructed or installed in accordance to the rules and regulations 

pursuant to this section. (One, two and three-family residential real property are exempt 

from the requirements of this section). 

In Boland v. North Bellmore Union Free School Dist, 169 A.D.3d 632 (2d Dep’t 

2019), the court found that plaintiff raised a triable issue of fact through her expert’s affidavit 

                                                           
97 Bufano v. National Incline Roller Hockey Assn., 272, A.D.2d 359, 360 (2d Dep’t 2000) (See also, Brookner v. 

New York Road Runners Club, 51 A.D.3d 841-842 (2d Dep’t 2008)). 
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which opined that the ground cover underneath the apparatus from which infant-plaintiff fell, did 

not meet the standards established by Consumer Product Safety Commission. 

OTHER ISSUES SURROUNDING STUDENT ATHLETES 

Recent years of heighted attention to the risk of head injuries to NFL players, and the 

emergence of chronic traumatic encephalopathy (CTE), has now brought heightened attention 

surrounding the NCAA student athletes, even K-12 public schools,98 and how to properly assess 

and treat head injuries before a player is allowed to return to play. Recently the NCAA has been 

faced with numerous class actions surrounding the concussions suffered by student athletes of all 

sports, not just football. 

The NCAA governs the rules and regulations of players of over 24 different collegiate 

sports, including what kind of protective equipment can be worn by student-athletes. The rules 

may differ between male and female athletes for the same sport, like lacrosse.  In 2015, the 

NCAA passed legislation amending Article 3 of their Constitution, requiring Division I 

Institutions to submit its Concussion Safety Protocol to the Concussion Safety Protocol 

Committee by May 1 of each year.99   

Although land owners and operators of the facilities will be able to assert an affirmative 

defense under assumption of the risk doctrine, when faced with claims of breaching their duty of 

care, whether other organizations that set standards and regulate sports activities and equipment 

such as the NCAA will be deemed to have a duty of care to the student athletes as well seems to 

be the next development in this area.  

                                                           
98 In 2012, New York enacted 8 N.Y.C.R.R. 136.5 which lays out the minimum standards for public schools and 

concussion management. (The regulation is mandatory for public schools and charters, and may be implemented by 

nonpublic schools, if they choose). See Appendix for full statute. 
99 Prior to 2015, the NCAA’s Constitution only required that Division I institutions have a Concussion Management 

Plan for student-athletes. The plan did not have to be submitted to the NCAA for approval.  
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In Greiber v. Nat.Collegiate Athletic Ass’n, 2017 WL 6940498 (2017), plaintiff a 

student-athlete alleged she suffered from two concussions from playing women’s collegiate 

lacrosse. The first concussion occurred in 2013, when a ball ricocheted off bleachers, hitting 

plaintiff in the head.100 The second concussion occurred almost a year later, when plaintiff and 

another player slipped on wet grass colliding heads.101 Plaintiff brought suit against the NCAA 

(among others), alleging the NCAA had a duty to plaintiff to supervise, regulate, monitor and 

provide reasonable and appropriate rules to minimize risk of injury to student athletes.102 In 

support of her allegations, plaintiff argued that while men were required to wear hard helmets 

when playing men’s collegiate lacrosse, women were not, and by not allowing women to wear 

helmets, the NCAA exacerbated the risk of sustaining a head injury. The NCAA, in a motion to 

dismiss for failure to state a cause of action, argued that they did not breach any duty to plaintiff, 

arguing the NCAA is made up of over 1,000 autonomous member institutions, and did not have a 

special relationship with plaintiff or any of the other 460,000 student athletes.103 The NCAA 

further argued that plaintiff assumed the inherent risks of participating in contact sports.104 The 

Supreme Court, Nassau County, denied the NCAA’s motion finding that the NCAA prohibited 

plaintiff from utilizing protective head gear, as they had the authority to make rules and 

exercised those rules over the safety equipment worn by student-athletes.105  

 

 

 

                                                           
100 Greiber v. Nat. Collegiate Athletic Ass’n, 2017 WL 6940498, at 2. 
101 At the time of plaintiff’s accidents, schools were not required to submit their Concussion Management Plan for 

review. 
102 Id. 
103 Id. at 4. 
104 Id. 
105 Id. at 5. 
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CONCLUSION 

Before you pick up those golf clubs, attend your kid’s little league game, or enjoy a trip 

to Busch Gardens, make sure you read the fine print on your entry ticket, watch where you step 

and steer clear of foul balls. “Be safe out there.” 
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Appendix 
 

Resources 

 

American National Standards Institute (https://www.ansi.org/) 

 

ASTM International (https://www.astm.org/) 

 

Consumer Product Safety Commission (https://www.cpsc.gov/Regulations-Laws--Standards) 

 

NCAA Sports Science Institute (http://www.ncaa.org/sport-science-institute) 

 

National Operating Committee on Standards for Athletic Equipment (https://nocsae.org/) 

 

Medicine & Science in Sports & Exercise (https://journals.lww.com/acsm-

msse/pages/default.aspx) 

 

Statutes 

 

8 NYCRR 136.5 (Concussion management and awareness) 

 

New York General Business Law § 399-dd (Playgrounds) 

 

New York General Obligation Law § 5-326 (Waivers) 

 

New York General Obligation Law § 9-103 (Recreational Use) 

 

New York General Obligation Law § 18-101 (Skiing) 

 

New York General Obligation Law § 18-103 (Skiing) 

 

New York General Obligation Law § 18-106 (Skiing) 

 

Articles 

Bowler, T. (Spring, 2015). Legal Corner. The NCAA softball bullpen without a backstop. 

The Bulletin, 61 (2), 15-16. 

Bowler, T. (Spring, 2013).  Legal Corner. Crawford v. Prosser Consolidated School District, 

failure in planning for an emergency.  The Bulletin, 59 (2), 12-15. 

Bowler, T. (Fall, 2012).  The “big wooden slide” has a giant splinter leading to litigation. 

The Bulletin, 59 (1), 11-14. 

 

73



74



75



76



77



78



79



80



81



82



83



84



85



86



Ethica l Concerns Facing  Modern  Lit iga t ion : 
In tegrity, Impart ia lity and  Competence  

Da n ie l D. Ca ssid y , Esq . 
 Law Office of Danie l D. Cassidy, PLLC 

Ro d e r ick  J. Co yn e  
McMahon, Mart ine  & Gallagher, LLP 

Ho n . Do r is  Go n za le z 
Administ rat ive Judge of Civil Mat ters | Supreme Court  Broz County 

Ho n . Ad a m  Silve ra  
Supreme Court  of New York 

87



 

88



Defense Counsel Ethical Considerations Presentation 
by Rod Coyne 

 
 

We all set out as attorneys-at-law in New York State by taking an oath.  It is the oath that 
binds us to our ethical obligation so let’s begin with it. 
 
The Oath:  
 
 Section 466 of the Judiciary Law provides:  
 
  Each person, admitted as proscribed in the chapter must, upon his [or her] 
  admission, take the constitutional oath of office in open court, and   
  subscribe the same in a Roll or a book, to be kept in the office of the clerk  
  of the appellate division of the supreme court for that purpose.   
 
 
 Section 1 of Article XIII of the New York State Constitution sets forth the 
language of the oath:  
 
  I do solemnly swear (or affirm) that I will support the constitution of the  
  United  States and the constitution of the State of New York and that I will  
  faithfully discharge the duties of the office of [attorney and counselor-at - 
  law], according to  my ability.   
 
 
 The terms of the oath requires, among other things, that attorney in assuming the 
legal concerns of his or her clients to give sound legal advice, and loyally and 
conscientiously fulfill the tasks associated with the transaction of the client’s legal 
business.   
 
The Rules of Professional Conduct: 
 
 These Rules, adopted by each Appellate Division in 2009, provide the standard 
for measuring attorney misconduct.   
 
Statement of Client’s Rights:  
 
 22 NYCRR 1210.01 requires every attorney with a New York office to post a 
Statement of Client’s Rights in a manner visible to clients.   
 
Defense Counsel Perspective: 
 
 Rule 1.5 (b) requires an attorney to communicate to the client the scope of the 
representation and the basis for the rate of the fee and the expenses for which the client 
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will be responsible - before or within a reasonable time following the commencement of 
representation.  
 
 A lawyer is obligated to consult with a client about the means by which a client’s 
objectives are to be accomplished and to keep the client reasonably informed about the 
status of his or her legal matter including material developments in the client case (Rule 
1.4).  The decision to accept or reject a settlement offer is within the province of the 
client, not the lawyer (Rule 1.2).   
 
 Irrespective of whether an attorney was retained or assigned, the failure to 
properly communicate with a client is a source of frequent complaints, and may result in 
disciplinary action.   
 
 
Tripartite Relationship in Settlement Proceedings - (Not always three part harmony!):  
 
 When a defense is provided to a client pursuant to a liability policy it creates a 
tripartite relationship among the client, the carrier and defense counsel.  [add citation] 
 
 This relationship in certain instances may lead to conflicts during settlement 
negotiations.  
 
  [W]hen a plaintiff makes a settlement offer within the policy limits, “an  
  inherent conflict arises between the insurer’s desire to settle the claim for  
  as little as possible, and the insured’s desire to avoid liability in excess of  
  the policy limits.” Pinto v. Allstate Ins. Co., 221 F. 3d 394, 399 (2nd Cir.  
  2000) (citing Smith v. General Accident Ins. Co., 91 NY 2d 648, 697 NE 
2d 168,  
  170-171 (1998)).  
  
 A typical G.L. policy provides:  
 
  [The insurer] will pay those sums that the insured becomes legally   
  obligated to pay as damages because of “bodily injury” or “property  
  damage” to which this insurance applies.  We will have the right and duty  
  to defend any “suit” seeking those damages.  We may at our discretion  
  investigate any “occurrence” and settle any “claim” or “suit” that may  
  result.  
 
 The Rules of Professional Conduct still apply to defense counsel representing a 
client within the context of the tripartite relationship.   
 
 When attorneys are retained by insurance companies to defend their insureds in an 
action for damages covered by their policy, the insureds are nonetheless clients of the 
retained attorneys.  Turzio v. Ravenhall, 34 Misc. 2d 17, 227 NYS 2d 103 (N.Y. City Ct. 
1962).  When the attorney, compensated by the carrier, assumes the duty of representing 
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the policy holder the attorney owes the client — the carrier’s insured— an undeviating 
and single allegiance.   
 
Instances where problems arise:  
 
 - Defense counsel does not convey to client (insured) probability that a jury would 
find in  favor of the plaintiff and render a verdict in excess of client’s coverage. 
 
 - Defense counsel fails to convey to client plaintiff’s willingness to settle within 
policy limits/possibility of client’s exposure to excess verdict.  
 
 - Defense counsel fails to communicate to client that it may retain own counsel to 
get involved in settlement discussions considering verdict in excess of coverage. 
 
Consideration beyond strictly ethical considerations: 
 
Counsel assigned by primary insurance carrier will also be well advised to keep its excess 
carrier(s) apprised of negotiations.  The excess carrier will, of course, have a strong 
interest in seeing that a matter is resolved within the limits of the primary layer.  The 
excess layer of coverage gives rise to what is sometimes referred to as the “quadpartite 
relationship.”  A failure to keep the excess carrier apprised of negotiations – coupled with 
a damages verdict – beyond the primary layer of coverage may well result in a lawsuit by 
excess against defense counsel.  No one wants that. 
 
Bad faith: 
 
A failure by defense counsel to communicate clearly and effectively regarding settlement 
negotiations has been deemed an important component in a “bad faith” action by the 
client against the carrier.  See for example Tavares v. American Transit Co. 2011 slip 
opinion where the court ruled that the carrier knowingly ignored the probability that a 
jury would find in favor of plaintiff and render an excess verdict – and failed to 
communicate to the insured (defense counsel’s client) that plaintiff in the underlying 
personal injury action) was willing within the policy limits. 
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Grant v Almonto, l6E A.D.3d 428 (2019)

168 A.D.3d 428, 88 N.Y.S.3d 875 (Mem), zorg N.Y. Slip Op. ooo57

*1 Steven Grant, APPellant,

Arcodio A. Almonte, ResPondent.

Supreme Court, Appellate Division, First Department, NewYork
2oLL2f r4E,8OZ5N
January 3, zorg

CITE TITLE AS: Grant v Almonte

HEADNOTE

Stipulations
Stipulation in Open Court
Requirements

Parker Waichman LLP, Port Washington (Jay L.T. Breakstone of counsel), lor appellant.

Marjorie E. Bornes, Brooklyn, for respondent.

Order, Supreme Court, Bronx County (Doris M. Gonzalez, J.), entered December 12,2017,

which denied plaintiffs motion to restore the action to the trial calendar, unanimously

reversed, on the law, without costs, and the motion granted.

The requisite formality necessary to accord an oral agreement binding effect as an "open

court" stipulation under CPLR 2104 was not present when, following a pre-trial conference

at which an unidentifted per diem attorney appeared for plaintiff, the matter was marked

"settled" in the court's records. There was no indication of the terms of the settlement, and

the agreement was never further recorded, memorialized, or filed with the County Clerk (see

Velazquez v St. Barnabas Hosp. , 13 NY3d 894 120091; Andre-Long v Verizon Corp.,3l AD3d

353,354120061; compare Harrison v NYU Downtown Hosp.,1l7 AD3d 479 [lst Dept 2014]).

Concur-Sweeny, J.P., Gische, Kahn, Oing, Singh, JJ.

Copr. (C) 2019, Secretary of State, State of New York

End of Docuhenl @ 20l9 Thomson Reuters. No claim to original U.S. Covemment works

IYESTLAW O 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 2104. Stipulations, NY CPLR Rule 2104

McKinney's Consolidated l,aws of New York Annotated

Civil Practice Law and Rules (Refs & Annos)
Chapter Eight. Of the Consolidated Laws

Article zr. Papers

McKinney's CPLR Rule zro4

Rule zro4. Stipulations

Effective: July 14, zoo3
Currentness

An agreement between parties or their attorneys relating to any matter in an action' other

than one made between counsel in open court, is not binding upon a party unless it is in a

writing subscribed by him or his attorney or reduced to the form ofan order and entered.

With respect to stipulations of settlement and notwithstanding the form of the stipulation of
settlement, the terms of such stipulation shall be filed by the defendant with the county clerk.

Credits
(L.1962,c. 308. Amended L.2003, c. 62, $ 28, eff. July 14, 2003')

Editors'Notes

SUPPLEMENTARY PRACTICE COMMENTARIES

by Thomas F. Gleason

2016

CPLR 2104 Stipulations.
sylla v. 90-100 Trinity owner LZC(135 A.D.3d 501 [2016]) points out that a valid

stipulation can deprive the court of jurisdiction for appellate review, because

neither stipulating party is aggrieved by an order to which they stipulate. ln Sylla,

the First Department declined to entertain an appeal of an order entered upon

a written stipulation signed by counsel in accordance with CPLR 2104, and "so

ordered" by the court below.

WESTLAW O 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Rule 2104. Stipulations, NY CPLR Rule 2104

The order sought to be appealed granted a motion for summary judgment

dismissing the complaint. The order was not alfirmed by the Appellate Division,

but rather the appeal was "dismissed." The dismissal reflects the lack of
jurisdiction to entertain the appeal, because there is no case or controvelsy on

matters on which the parties agreed in a CPLR 2104 stipulation.

Papers Constituting A Written Stipulation.

ln Matter of George w. & Dacie clements Agricultural Research Institute, Inc. v.

C. Bruce Green, Assessor of the Town of Lisbon, et al. (130 A.D.3d 1422 12015)),

the Appellate Division Third Department considered an appeal from an order of
the Supreme court denying petitioner's motion for summary judgment to enforce

a settlement between the parties to a real property tax dispute. The proceedings

were brought under the Real Property Tax Law on behalf of a not-for-profit

corporation that sought an exemption from real property taxes based on its non-

profit activities. The petitioner operated a farm, a restaurant and a bed-and-

breakfast, but also provided the public with training and educational inlormation

concerning organic and biodynamic farming and gardening. The requested tax

exemption was denied, and in the course ol the ensuing tax challenges the

representatives of the parties engaged in written correspondence concerning

potential settlement.

The Supreme court, after a careful review of the writings that formed the

basis for the purported settlement, concluded that no binding agreement to

settle had been reached. On appeal, the Third Department affirmed. Justice

Devine's opinion explains how writings between parties discussing the possibility

ol settlement can form the basis for a subsequent settlement, if the proposed

settlement is adequately described, and the later writings confirm consent to the

proposed agreement. Such writings taken together must indicate mutual accord

and all the material terms of the agreement.

Thus, a settlement agreement can result when writings explicitly incorporate

the terms ol other documents prepared in anticipation ol settlement. By way

of contrast, however, proposed settlement writings do not reflect agreement if
they expressly anticipate a subsequent writing that will olficially memorialize the

existence of the settlement and the material terms of the accord.

In the documents before the court in Matter of George W. & Dacie Clements

Agricultural Research Institute, Inc., it was clear that one of the parties

I,VESTLAW @ 2019 Thomson Reuters. No claim to original U S. Government Works'
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Rule 2104. Stipulations, NY CPLR Rule 2104

"took pains to describe the proposed settlement hypothetically." Therefore, the

writings taken together "evidence nothing more than an 'agreement to agree' to

the amplified terms of a future writing ...." Such writings were "incomplete as

to all terms necessary necessarily material to any settlement of the proceedings

ofthe instant proceedings, "and thus no settlement ensued. The case represents

the benefit of clarity that comes with a bilaterally signed document that complies

with GPLR 2104.

Can Performance Reflect A Settlement Agreement?

ln Martin v. Harrington (139 A.D'3d 1017 [2016]), correspondence was

exchanged in an action involving property line dispute. The defendants in the

case alleged that approximately six months after the action was commenced, the

parties had entered into a settlement agreement. The plaintiffs then counsel had

sent a letter to the defendants proposing that the plaintiff would discontinue the

action if the defendants satisfied certain conditions. The defendants apparently

satisfied the proposed conditions ol the settlement, but the action was not

discontinued. Approximately three years later the plaintiff (apparently with a

new attorney) complained that the defendants still were encroaching upon her

land.

The delendants moved to enforce the settlement and dismiss the complaint. The

settlement was enforced and the complaint dismissed by the Supreme Court, and

on appeal the Second Department affirmed, holding that the material terms ol
the settlement were contained in plaintiffs attorney letter, and the attorney had

apparent authority to settle the case on plaintiffs behalf. The Appellate Division

held that the exchange ol correspondence between the attorneys for the parties,

in conjunction with the defendants' completion of the tasks demanded in the

settlement without any objection by the plaintiff, was sufficient to constitute an

enlorceable settlement agreement.

The paperwork in Martin was messy, and endangered the viability of the

settlement. The defendants' lailure to nail down the settlement in accordance

with CPLR 2104 caused additional expense and exposure to a claim that the

settlement had never become binding. The case is an object lesson that counsel

should attend to the straightforward formalities ol CPLR 2104, requiring the

writing subscribed by a party, or their attorney.

Court Or Docket Notation Not Sufficient To Prove Settlement

WESILAW O 2019 Thomson Reuters. No clairn to original U.S. Government Works.

96



Rule 2104. Stipulations, NY CPLR Rule 2104

ln GLM Medical, P.C. v. Geico General Insurance Company (50 Misc.3d 104

t2015]), a provider sought to recover assigned first party no-fault benefits sued. A
notation on the New York State Unified Court System E-Court's public website

indicated that the matter had been "settled" on March 9, 2009. The plaintiff
later moved to restore the action to the trial calendar, and though the motion
was denied by the Civil Court of the City of New York, the Appellate Term

reversed. The Appellate Term held that although the court could take judicial

notice of the settlement notation on the OCA website, that "does not constitute

a sufficient memorialization olthe terms olthe alleged settlement so as to satisfy

the'requirement of CPLR 2104.' " Accordingly, the Appellate Term ordered that

the plaintiffs motion to restore the action to the trial court calendar be granted.

2015

C2104 Stipulations
The Practice Commentaries for
case law applicable to divorce
circumstances the signature on

the manner sufficient for a deed

Commentary C236812.

Domestic Relations Law $ 236(8)(3) describes

actions, and a requirement that under certain

a nuptial agreement must be acknowledged in

to be recorded . See, Scheinkman, 2014 Practice

Defilippiv. Defilippi,48 Misc.3d 937, 11 N.Y.S.3d 813 (2015) involved a challenge

to a Stipulation of Settlement in a divorce action that was not so acknowledged,

and whether such a written agreement had to meet the acknowledgement

requirement in addition to the requirements of CPLR 2104' ln Defilippi, the

Court declined to allow a collateral attack on the stipulation of settlement

(citing, Rio v. Rro, 110 A.D.3d 1051 [2nd Dept. 2013]). Although meeting the

requirements of CPLR 2104 was sufficient in that case, it remains prudent to

carelully examine technical requirements of the Domestic Relations Law in
disputes involving equitable distribution or nuptial agreements.

In another domestic relations case, Fulginiti v. Fulginiti, 127 A.D.3d 1382, 4

N.Y.S.3d 780 (3rd Dept. 2013), the Court construed a stipulation of settlement

between the plaintifl wife and her defendant husband in open court. At the time

of the stipulation the husban d appeared pro se and agreed to resolve several issues

on the record. The wife later claimed that the stipulation included an agreement

by the husband to withdraw his answer, and although the wife had made an

offhand comment to that efflect, the husband did not voice agreement to that
particular term. The Third Department noted that the parties intended to resolve

many issues involving equitable distribution, maintenance and child support, but

WESTLAW O 2019 Thomson Reuters. No claim to original U.S. Government Works
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the stipulation was not effective on those matters, because it was not clear that

the husband actually agreed to withdraw his answer. As there was not enough

evidence of a meeting of the minds, the Third Department held that the trial court

erred in construing the Stipulation to be effective.

2014

C2L04t4. Email Confirmation of Stipulations

The Appellate Division, Second Department in Forcelli v. Gelco Corporation

(109 A.D.3d 244,972 N.Y.S.2d 570 l2d Dept. 20131) enlorced an out-of-court

oral settlement agreement that was later confirmed by an email. The email

confirmation worked, but the case illustrates that oral or email stipulations

remain risky. The email message satisfied the criteria of CPLR 2104 in Forcelli

because it was "in writing" and made by an individual with authority. The

problem was whether the email could be deemed "subscribed," as required by

CPLR 2I04.

The email message in question contained the author's printed name at the end

of the message, and not an electronic signature as might be utilized under $ 304

of the State Technology Law. However, the author of the email (Brenda Green),

typed at the end "thanks Brenda Green," which indicated that she "purposely

added her name to the particular email message." (Forcelli, 109 A.D.3d at 251,

972 N.Y.S.2d at 575). The name was not automatically added by the software

(which is common with email messages), so the message was deemed sufficient

to meet the ..subscribe" requirement ol cPLR 2104. Such informality certainly

is not to be recommended for stipulations on important matters.

2013

C:2l04tl Stipulations in general

The Second Department has confirmed that an email message can satisfy the

criteria of CPLR 2104 arld become a binding and enforceable stipulation of
settlement. (Forcelli v. Gelco Corporation (109 A'D.3d 244,972 N.Y.S.2d 570

t20131). The case involved an automobile accident that had progressed at the time

of settlement to a pending motion and cross-motion for summary judgment'

Shortly after the motions were submitted, the parties negotiated a settlement

via telephone. This was followed by an email message from defendant's counsel

to plaintiffs counsel confirming the phone conversation. Releases were then

WESTL IV @ 2019 Thomson Reuters. No claim to original U,S Government Works
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signed by the plaintiff and notarized by plaintiffs counsel, but before delivery,

the Supreme Court issued an order on the summary judgment motion dismissing

the complaint. The order was promptly served by the defendant with notice of
entry. On the same day, plaintiffs counsel sent the signed release and a stipulation

of discontinuance to defense counsel, which the defendant rejected with a letter

stating that there had been no "... settlement consummated under New York

CPLR 2104 between the Parties."

Plaintiff then moved to vacate the order of dismissal and to enforce the settlement

agreement, as set forth in the email message. The supreme court granted the

plaintiffs motion to vacate and entered judgment in lavor of the plaintilfs in the

amount of the settlement. On appeal, the Appellate Division affirmed and held:

[G]iven the now widespread use of email as a form of written communication in both

personal and business affairs, it would be unreasonable to conclude that email messages

are incapable ol conforming to the criteria of CPLR 2104 simply because they cannot be

physically signed in a traditional lashion.

(Forcelli v. Gelco Corporation (109 A.D.3d 244,972 N.Y.S.2d 570 [2013]; citirlg Newmark &

Co. Real Estate, Inc. v. 2615 East tTth Realty, LLC,80 A.D.3d 476,47'7-478).

The Appellate Division referenced the State Technology Law and the

Legislature's policy to support electronic commerce by "... allowing people to use

electronic signatures and electronic records in lieu of handwritten signatures and

paper documents."

Remember, however, that a CPLR 2104 written stipulation has to be
,,subscribed" by the party or their counsel. This requirement was deemed met in

Forcelli because defendant's counsel had typed her name at the end ofthe email

message. The Appellate Division emphasized this point, and that the addition

of counsel's name on the email was not the result of the sender's email software

being "... programmed to automatically generate the name of the email message

sender, along with other identifying information, every time an email is sent." In

holding that defense counsel had intended to "subscribe" the email for purposes

ofCPLR 2104, the Court stated:

Accordingly, we hold that where, as here, an email message contains all material terms ola
settlement and a manifestation of mutual accord, and the party to be charged, or his or her

agent, types his or her name under circumstances manifesting an intent that the name be

WESTLAW O 2019 Thomson Reuters. No clairn to original U.S. Government Works
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treated as a signature, such an email message may be deemed a subscribed writing within

the meaning of CPLR 2104 so as to constitute an enforceable agreement.

This holding suggests that a separate typed "signature" is needed for the

"subscription" requirement, but one wonders whether an automatically added

signature could ever suffice for "subscribing" under CPLR 2106? The State

Technology Law seems to suggest that this effect is at least possible, depending

on intent, because $ 302(3) defines an electronic signature as "... an electronic

sound, symbol, or process, attached to or logically associated with an electronic

record and executed or adopted by a person with the intent to sign the record."

If an attorney clicks "send" with the knowledge and intent that a signature

automatically be affixed, would that not constitute a sufficient signing act?

A similar issue arises in the context of the statute of frauds, which was addressed

at some length but not resolved in Naldi v. Grunberg and Grunberg, 55 LLC
(80 A.D.3d I ust Dept. 20101). while the court clearly was of the view that a

contract satisfying the statute of frauds could be created by email, the emails

in that case were not intended to do so. Thus, the court did not have occasion

to decide the merit of defendant's objection that the automatically generated

signature block was not "an intentional subscription for purposes of the statute

of frauds." (80 A.D.3d l, l6). Therefore, the issue appears to still be open and

the careful practitioner should probably memorialize stipulations the old way for

now--in a hard copy signed by both sides.

Another lesson from Forcelli is the importance of promptly advising the court of
tentative settlements, by letter and a phone call to the law secretary. A request

that the court hold the release ofany decision can avoid the problem the plaintiff

faced in Forcelli. This request not only avoids the court doing unnecessary work,

it prevents a change in the circumstances that may have prompted the settlement.

One final point-the plaintiffs counsel in Forcelli had not signed the email

stipulation, but the agreement was being enforced against the party whose

counsel had "subscribed the argument." Therefore, an agreement enforceable

against the signing party did result. Thus, it remains essential to obtain the

signature ofthe party against whom enlorcement is sought, and one party cannot

conhrm the agreement of the other party without their signature.

PRACTICE COMMENTARIES

by Thomas F. Gleason

WESTLAW O 2019 Thomson Reuters. No claim to original U'S. Government Works.
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C2l04zl Stipulations, In General.
Nothing smooths the course of litigation like cooperation among opposing counsel,

implemented through stipulations. The parties may freely stipulate on most (but

not all) aspects of a lawsuit. Stipulations are favored by judicial policy (see Hallock

v. State of New York, 1984,64 N.Y.2d 224, 485 N.Y.S.2d 510, 474 N'E.2d I178;

Nishman v. DeMarco, 1980, 76 A.D.2d 360,3'71,430 N.Y.S.2d 339,345 (2d Dep't)'

appeal dismissed 53 N.Y.2d 642, 438 N.Y.S.2d '787, 420 N.E'2d 979), but CPLR

2104 imposes important conditions on their enforceability.

Stipulations olten are informal, but dangers lurk behind the CPLR 2104

requirements that stipulations be done by agreement in open court, in a signed

writing, or in an agreement memorialized by a court order. This potential sand in

the gears of practice usually is minimized by trust between lawyers, who freely but

carefully rely on the word of opposing counsel on such matters as the due date for

responsive papers, narrowing of disclosure requests, and scheduling of depositions.

But it is well to remember that there are three types of lawyers in this world: those

for whom their word is their absolute bond; those of "flexible" memory with whom

you had better get it in writing; and those with whom, even after getting it in
writing, you should loresee how they will try to weasel out ol a deal, when it suits

their advantage. To the credit of the bar, the first category of lawyer is by far the

most numerous, but to avoid subjecting the client's interests to our judgment of
character, important agreements should always be confirmed in writing, or stated

on the stenographic record in open court.

Certain things are beyond stipulation, such as an effort to confer subject matter

jurisdiction when none exists, or laws and procedures that may not be waived lor
reasons of public policy. (See Nishman v. DeMarco, supra,76 A.D'2d 360, 371,

430 N.Y.S.2d 339, 345). Other types of stipulations require approval of the court,

such as settlements in class actions (CPLR 908); infant settlements (CPLR 1207);

or wrongful death claims (EPTL $ 5-4.6).

Stipulations are contracts and subject to contractual rules of interpretation, which

will be in accordance with the parties'intent (See, Kraker v. RolI,1984,100 A.D.2d

424,436,474 N.Y.S.2d 527, 535-36 [2d Dep't]). The meaning of unambiguous

stipulations will be determined within the four corners of the stipulation, or the

actual words of the statements in court. Stipulations will not be lightly set aside,

and to do so, good cause must be shown such as fraud, collusion, mutual mistake,
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duress, unconscionability, or that the stipulation is contrary to public policy (See

McCoy v. Feinman,99 N.Y.2d 295,302).

The stipulation must be definite, and not leave open essential terms. Thus, in

Velazquez v. St. Barnabas Hospital (13 N.Y.3d 894,895 N.Y.S.2d 286 [2009])' the

Court of Appeals held a stipulation unenforceable even though the parties did

not dispute that they had agreed on the specific amount to settle the action. They

did not, however, finalize or definitively agree on the details of the confidentiality

agreement, nor did they make the agreement in open court or file any document

with the County Clerk. Enforcement of the stipulation under such circumstances

might have required the court to enforce only part ofan integrated bargain, because

the remaining essential terms were in dispute, or perhaps enforce an agreement

never lully gelled into final form.

The reticence of the Court to enter such a quagmire is explained as part of the

lundamental policy of CPLR 2104 in Bonnette v. Long Island College Hosp'' (3

N.Y.3d 281 [2004]): "[I]f settlements, once entered, are to be enforced with rigor

and without a searching examination into their substance, it becomes all the more

important that they be clear, final and the product ofmutual accord." (id. at209).

Bonette was a very serious medical malpractice action brought by an infant and her

mother against a doctor and hospital. The parties orally agreed outside of court

to a three million dollar settlement to be paid by the hospital. The paperwork lor
the infant settlement was not finalized over the next year and one-half, while the

mother sought to complete arrangements for the structured settlement. The child

later died, which changed the economics of the settlement, so the hospital responded

to news of the death by asserting that the settlement had not been finalized as

required by CPLR 2104, arld as a result the hospital considered "no settlement to

extst." (Bonnette v. Long Island College Hosp.,3 N.Y.3d 281,284).

The hospital had sent correspondence that made the existence of the settlement

agreement clear, but the letters did not contain all the material terms of the

settlement. In rejecting mother's request to make the settlement binding, the Court

ol Appeals held: "To allow the enlorcement ol unrecorded oral settlements would

invite an endless stream olcollateral litigation over the settlement terms. This would

run counter not only to the statute, which on its face admits of no exceptions, but

also to the policy concerns of certainty, judicial economy, flexibility to conduct

settlement negotiations without fear of being bound by preliminary olfers and the

prevention of fraud. "
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This was a very harsh lesson on the need to be very careful with CPLR 2104,

especially with respect to settlements.

C2lO4:2 Formalities of Stipulations.
In the early stages of a lawsuit, attorneys frequently agree by telephone to

extensions of time to answer or move to dismiss. Often an extension is granted

orally, so it is important for benefiting counsel to send written confirmation, and

request acknowledgement, sometimes by adding a signature line and a notation

"the above is agreed" on the confirming letter. Careful counsel also may enclose a

self-addressed stamped envelope, to make the process easy on the party stipulating

to the extension.

Email also is now frequently used for such agreements and confirmation (see

Commentary C2104:4 below on Email Stipulations), but the benefiting counsel

should be careful as to the form of the confirmation, with CPLR 2104 in mind.

For critical matters a letter or written document, signed by the party to be charged

is the better practice. The attorney who fails to receive a prompt confirmation on

any extension or accommodation would do well to follow up, and if necessary seek

court approval of the extension. The important point is to act promptly, and never

let a critical time expire. An oral stipulation generally will not be enforceable if one

of the parties disavows the agreement. (See, e.g., Klein v. Mount Sinai Hospital,

1984, 6l N.Y.2d 865,474 N.Y.S.2d 462,462 N.E.2d 1180).

Fortunately, most judges (especially those with extensive prior practice experience)

will have little patience for counsel who burdens the court by a failure to abide

by oral agreements, but while courts may be liberal in vacating defaults in such

circumstances (see, e.g., saltzman v. Knockout chemical & Equipment co.,1985,

108 A.D.2d 908,485 N.Y.S.2d 794l}dDep'tl;Tate v. Fusco,l984' 103 A'D'2d 869,

478 N.y.S.2d I l0 [3d Dep't]), it is dangerous to rely on an oral stipulation in critical

situations.

CPLR 2104 requires that the party to be bound to a written stipulation have

subscribed (signed) it, but in Stefaniw v. Cerrone, 1987, 130 A'D'2d 483' 515

N.Y.S.2d 66 [2d Dep't], the party who drafted a written stipulation but did not

himself sign it was held bound nevertheless after having sent it to the other side for

their signature. Apparently, the court concluded that the transmittal act was the

equivalent of written confirmation, removing any doubt as to the party's agreement

to the stipulation terns.
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Leemilt's Petroleum, Inc. v. Public Storage' Inc., 1993, 193 A.D.2d 650,597

N.Y.S.2d 463 (2d Dep't), involved an oral extension of time to serve a pleading,

which was held enforceable because the existence of a stipulation was admitted

(although the precise terms were disputed), and the adversary relied upon the oral

agteement. But the reliance on an oral agreement, especially at the commencement

stage of an action is very dangerous. This was confirmed by the dissent in Leemilt's,

arguing that any "reliance" exception should be sparingly applied and limited to

cases where the evidence of an actual agreement is strong. Moreover, any dispute

over the precise terms or extent of the oral stipulation may be fatal to even an

undisputed portion of the agreement, and the Court of Appeals has been very strict

in limiting the enforcement of oral stipulations, as explained in Bonnette v. Long

Island College Hosp.,,(3 N.Y.3d 281 [2004]), noted in Commentary C2104:l above.

C2104:3 Stipulations Between Counsel in Open Court.

The policy in favor of enforcement ol stipulations is tempered by the need that

the terms of the agreement be clear--if a stipulation is not reduced to a writing.

the requisite clarity can be accomplished "between counsel in open court." The

recording of court room stipulations usually will be done by a stenographer, and

so it has been held that the "open court" agreement can occur even in the judge's

chambers, so long as thejudge and the stenographer are present. (See, e.g., Sontag

v. Sontag,, 1985, 114A.D.2d 892,495 N.Y.S.2d65(2dDep't), appealdismissed66

N.Y.2d 554,498 N.Y.S.2d 133, 488 N.E'2d 1245; Bernstein v. Salvatore, 1978' 62

A.D.2d945,404N.Y.S.2d l2(lstDep't). Cf. Matterof DolginEldertCorp.,l9T2,3l
N.Y.2d 1, 334 N.Y.S.2d 833, 286 N.E .2d225). A stenographer alone apparently will
not suffice, Kushner v. Mollin,1988, l'14 A.D.2d 649,535 N'Y.S.2d 41 (2d Dep't').

h Trapani v. Trapani (1990, 147 Misc.2d 447, 556 N'Y.S.2d 210 [Sup.Ct.Kings
Co.l), the Court held that a stipulation of settlement recorded by a stenographer

at a deposition did not meet the requirements of CPLR 2104. Therefore, if the

terms of a stipulation are agreed to at a deposition the parties should have the

transcript printed, and then attach it or otherwise include the terms in a written,

signed stipulation.

Similarly, in Conlon v. Concord Pools, Ltd. (170 A.D.2d 754, 565 N.Y.S'2d 860

t199ll), the Appellate Division Third Department held that a settlement made on

the record in front of judge's law clerk in chambers was insufhcient. ln conlon,

however, the court ultimately sustained the settlement on an estoppel theory, noting

that the terms of the settlement were clear, and the parties had changed their

circumstances in reliance upon it. As the court held: "[w]hen there is no dispute

between the parties as to the terms of a settlement agreement made during pending
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litigation, the courts will refuse to permit the use of the statute (CPLR 2104) against

a party who has been misled or deceived by the agreement to his detriment or

who has relied upon the agreement." (170 A.D.2d at 754, 565 N'Y.S.2d at 862).

It appears that it would advance the judicial policy in favor of stipulations if all

agreements made clear by a stenographic transcript were enforced, but the Court

of Appeals has noted that CPLR 2104 "on its face admits of no exceptions," so

reliance on such an estoppel approach is dangerous.

The Third and Fourth Departments have held that the presence ofa court reporter

in addition to the judge is essential, because the transcript provides "irrefutable

proof of the agreement" (see Gonyea v. Avis Rent A Car System, Inc., 1981,

82 A.D.2d 1011, 1012,442 N.Y.S.2d 177,178 (3d Dep't). See also, Kolodziei v'

Kolodziej,l976,54 A.D.2d 228, 388 N.Y.5.2d447 (4thDep't). However, other cases

have enforced in-court stipulations if the agreement is memorialized in some form

of olficial documentation such as a minute book. See, e.g., Deal v. Meenan Oil Co.,

1989, l53A.D.2d 665,544N'Y.S.2d 672(zdDep't)' See also, Popovicv' New York

Ciry Healthand Hospitals Corp.,1992,180 A.D.2d 493, 579 N.Y.S.2d 39 (1st Dep't)'

The First Department also found "substantial compliance" with CPLR 2104 in a

case in which the judge's personal notes detailed the settlement in chambers, at a

time when the court stenographer was not available (see Golden Arrow Films, Inc.,

1972,38 A.D.2d 813, 328 N.Y.S.2d 901 (lst Dep't)'

While it is surprising to see a case in which a settlement belore the court was sought

to be disavowed, perhaps it was due to some disagreement with the recording of
the agreement. For this reason, and especially in light of the Court of Appeals

strict approach in Bonette v. Long Island College Hospital (2004,3 N.Y.3d 281,

785 N.Y.S.2d 738,819 N.E.2d 206), the better practice is to always ask for a

stenographer, and state the agreement on the record before the judge. This also

provides the court an opportunity to ask the client on the record to confirm that

they agree, which is a common and salutary practice. If the stenographer is not

available, it is best to wait for their arrival or ltnd a convenient method to write

out the agreement.

C2104.4 Email Confirmation of Stipulations.

An email agreement, with the attorney's name included at the end of the email,

apparently will sufhce to meet the "subscribed" requirement oICPLR 2104, at least

in the First Department (See, Williamson v. Delsener,2009, 59 A.D.3d 291,874

N.y.S.2d 4l (lst Dep't). ln Williamson, the email traffic clearly indicated counsel's

agreement to settle at 60% ofthe amount demanded, and the resulting enforceable

contract was not avoided by counsel's subsequent refusal to execute releases and
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a stipulation of discontinuance. However, in The Options Group, Inc. v. Vyas (91

A.D.3d 2t46,936 N.Y.S.2d 172 [1st Dep't 2012]), the court declined to treat an email

as an acceptance of a settlement, but in that case the email did not contain all the

essential terms of the settlement, and was later superseded by a formal settlement

agreement drafted by plaintiffand signed by the defendant. The later agreement did

contain all the essential terms and specihcalty cancelled all prior agreements. The

Court considered this agreement binding even though it was not actually signed

by the plaintiff, because "the record demonstrates that both parties intended to be

bound." (The Options Group, Inc. v. Vyas,9l A.D'3d 446,447,936 N'Y'S'2d 172'

173 [1st Dep't 2012]). For the present, email should only be used with care, and not

for stipulations on anything really important.

C21(X:5 Filing of Stipulations of Settlement.

CPLR 2104 was amended in 2003 to provide "[w]ith respect to stipulations of
settlement and notwithstanding the lorm of the stipulation of settlement, the terms

of such stipulation shall be filed by the delendant with the county clerk." At
the same time, cPLR 8020 was amended to require the defendant to pay the

County Clerk $35 with the filing. The legislative history of these amendments

makes clear that their purpose was to generate revenue, with the settlement filing

fee enacted along with several other filing fee measures. (See, e.g., CPLR 3217[d];

CPLR 8020[a], tdl). The background of the legislation was extensively analyzed by

Professor Siegel in Siegel's Practice Review, Numbers 136, 137 and 139)'

The important substantive issues raised by the filing requirement are how much

detail must be included in describing the "terms of such stipulation," and what are

the consequences to a party that fails to comply? For example, CPLR 2104 requires

the defendant to do the filing, but does it really matter if the Plaintiff, who also has

an interest in hnality, files the terms of the stipulation and pays the fee? Hopefully

not. Similarly, if a question arises as to the enforcement of a settlement, it makes

sense to allow any defect to be corrected so long as the required flee is ultimately

paid.

Confidentiality of settlements now is an issue under the CPLR 2104 requirement

that the "terms of such stipulation" be filed as a public record. Two approaches may

be workable here: first, if there really is good cause lor confidentiality, the parties

can seek to have the settlement sealed under section 216.1 of the Uniform Rules

lor the New York State Trial courts. Secondly, the parties may seek to generally

describe the terms of the stipulation, but of course as much specificity as is possible

would be desirable. As the intent of the measure was to produce revenue and not
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publicize settlements, it is to be hoped that courts will be liberal in allowing general

compliance with the filing requirement so long as the fee is paid.

C2l04z6 The Attorney's Authority to Settle.

An attorney acts as an agent for their client, and when authorized by the client,

counsel will have the power to bind the client to a settlement. Obviously, an attorney

would breach their duty to a client by settling without authorization, and it is

the rare case in which the client seeks to disavow a settlement by claiming that

settlement authority was not given to the attorney.

However, that is what happened in Hallock v. State of New York, 1984,64 N'Y'2d
224,485 N.Y.S.2d 510,474 N.E.2d 1178, a case in which the attorney made an

on-the-record settlement at a pre-trial conference. (It should be noted that the

Uniform Rules require that the pretrial conference be attended by the party or

an attorney "authorized to make binding stipulations." See Uniform Civil Rules

202.26[el). Hallock involved a pre-trial on-the-record settlement, but the client was

ill on that day and was not present. More than two months later, the client expressed

dissatisfaction with the settlement and sought to disavow it on the ground that the

attorney had acted beyond his authority.

As the Court of Appeals explained in Hallock, an attorney cannot compromise

or settle a claim without a grant of authority from the client, and "settlements

negotiated by attorneys without authority from their clients have not been

binding" (see Hallock, supra at230, citirlg Countryman v. Breen,24l A'D ' 392, aff d

268 N.Y. 643; Spisto v. Thompson,3g A.D.2d 598; Leslie v. Van Vranken,24 A'D'2d

658; Mazzella v. American Home Constr. Co.,12 A.D.2d 910; see also Koss Co-

Graphics, Inc. v. Cohen,1990, 166 A.D.2d @9,561N.Y.S.2d 76 [2d Dep't])'

Nevertheless, the Court of Appeals held the settlement in Hallockbinding, because

even if the attorney did not have actual authority to settle, he did have apparent

authority. Apparent authority depends on the principal, in this case the client,

"clothing" the agent with what appears to be the actual authority to do certain

acts, such as bind the principal to a settlement. Generally speaking the nature of
the attorney-client relationship provides an attorney with a certain level of actual

authority to manage the litigation on behalf of a client, and this includes the

authority to make many procedural or tactical decisions (see Rules of Professional

Conduct, Rule 1.2; Gorhamv. Gale,1 Cow.739,744; Gaillardv. Smart,6 Cow' 385,

388). But this general authority will not without more allow the attorney to enter

a binding settlement agreement.
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ln Hallock, as in all cases of apparent authority, the principal by words or conduct

caused a third party to reasonably believe that the agent did have the necessary

authority to enter the settlement transaction and bind the principal. The attorney

had been involved in extensive prior settlement negotiations, with the plaintiff
present, and the attorney's presence at the final pretrial con[erence constituted "an

implied representation by [the client] to defendants that [the attorney] had authority

to bind him to the settlement...." Based on such words or conduct of the principal

(the client), the client later is estopped from denying that the attorney possessed

settlement authority. (See Hallock, supra,64 N.Y.2d 224,231, see Restatement,

Agency 2d, section 27).

As a result, the settlement was binding on Hallock, who was "relegated to relief

against their former attorney for any damages which [the attorney's] conduct may

have caused them." (Hallock, supra,64 N.Y.2d 224, 230). This type of situation

can and should be avoided by the attorney being very clear as to the limits of
settlement authority, and by obtaining the client's express consent to any settlement

proposal. The Hallock case also illustrates why Judges often inquire, during open

court settlements, whether each client accepts the stipulation that the attorneys have

placed on the record.

C210427. Stipulations in Arbitrations and Other Proceedings'

By its terms, CPLR 2104 applies to stipulations "relating to any matter in an

action," which implies that the on the record and writing requirements apply only

in actions and special proceedings (see CPLR 105[b]), and not in arbitrations or

administrative proceedings.

In one case an oral stipulation made on the record at the hearing of an arbitration

proceeding was deemed equivalent to a stipulation made in open court, but the

arbitration panel had drawn that conclusion and made an award based on the

stipulation. (See Central New York Regional Market Auth. v. John B. Pike, Inc.,

1986, l2O A.D.2d 958, 503 N.Y.S.2d 462 (4th Dep't), appeal denied 69 N'Y'2d

602, 512 N.Y.S.2d 1025, 504 N.E.2d 395). Therefore, this result could ensue

under CPLR article 75, which governs arbitrations and strictly limits the bases

for vacating or modifying an arbitration award (see CPLR 7511). A mistake on

the 1aw generally would not provide a basis to vacate the award, so a mistake

by the arbitrator as to whether or not a stipulation is binding might be beyond

remedy after the award. (see Siegel New York Practice [5th ed.], section 602, pp.

1095-1099). It would appear wise to make arguments on the effect of any stipulation

within the arbitration itself.
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The Court of Appeals in Silverman v. McGuire (1980, 51 N.Y.2d 228, 231, 433

N.Y.S.2d 1002, 1003, 414 N.E.2d 383, 384), stated in dicta that CPLR 2104 was
,,not helpful" to a party claiming that a binding oral agreement had been reached, at

least for the administrative proceeding at issue in that case. The Court reached this

conclusion even though the alleged agreement was done in a proceeding "similar

to a courtroom setting." CPLR 2104 does not by its terms apply outside actions

or special proceedings, and would seem not to be applicable to administrative

proceedings unless the applicable rules or statute cross reference to CPLR rules. In

any event, CPLR 2104 speaks ofonly a subset ofall agreements--those "as to any

matter in an action" which are "not binding on a party" unless the requirements

of CPLR 2104 are met. This leaves open to possible enforcement a whole range

of other agreements not within the subset. (See generally Article 5 of the General

Obligations Law and the statute of frauds, GOL $ 5-701).

LEGISLATTVE STUDIES AND REPORTS
This rule is derived from rule 4 of the rules of civil practice. In the Fourth Report to the

Legislature, the Revisers state that this provision works well in practice and that no change

is made.

The provisions of $ 790 of the civil practice act, dealing with stipulations in supplementary

proceedings, have not been carried forward into CPLR. It is noted that its first two sentences,

stating that such stipulations may be signed by either the parties or their attorneys and that

approval ofthe court is not required, are consistent with the provisions of this rule. Its last

sentence allows an attorney who issued a subpoena or restraining notice to vacate or modily

it by "written stipulation." It is not clear whether this means the attorney may do so by a

uniiateral writing or whether a true "stipulation" with the adverse party is required' Cf' Polo

v. Edelbrau Brewery, 185 Misc. 775,,60 N.Y.S.2d 346 (Sup.Ct.App.T.l945). If it means the

latter, it adds nothing to this rule; if the former, it is implicit in $$ 5222 and 5223.

Official Reports to Legislature for this rule:

4th Report Leg.Doc. (1960) No. 20,p.201.

5th Report Leg.Doc. (1961) No. 15, p. 358.

6th Report Leg.Doc. (1962) No. 8, p. 204.

Notes of Decisions (731)
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McKinney's CPLR Rule 2104, NY CPLR Rule 2104

Current through L.2Olg,chapter 92. Some statute sections may be more current, see credits

for details.

End of Document O 2019 Thomson Reuters. No claim to original U-S. Govemmenl Works.
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Agenda

Background

New York vs. Virginia: Legal Landscape

Overview of Federal Cannabis Law & Policy

Representing Cannabis Clients
Labor & Employment 
Intellectual Property
Criminal Law

Practice Considerations – A quick look at:

Legal Issues and Morality

Questions?

Background

33 states plus Washington, 
D.C., Puerto Rico, Guam, 

and the U.S. Virgin Islands

M ap courtes y of NO R M L
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New York vs. 
Virginia: 

Legal 
Landscape

NEW YORK VIRGINIA

Medical or Adult Use? Medical (Compassionate Care 
Act, 2014)

Medical (VA Code § 18.2-250.1, 
2018)

Affirmative Defense or 
Legal?

Legal Affirmative Defense

# of Licenses/Facilities 10 companies, each with 4 
dispensing and 1 

manufacturing location

5 vertically integrated facilities

Who can issue 
recommendations?

Physician, NP, PA Physician, NP, PA (As of July 1, 
2019)

Qualifying medical 
conditions

Enumerated list, e.g. cancer, 
Parkinson’s, MS, PTSD, among 

others

Any diagnosed condition or 
disease

Federal Cannabis Law & 
Policy

Marijuana is still a Schedule I 
controlled substance

Cole Memo – 2013
Federal gov’t will not expend resources to enforce 
federal marijuana prohibition in states with 
regulated marijuana programs, except where it 
would undermine federal initiatives (e.g. prevent 
violence, prevent distribution to minors, etc.)

Sessions Memo – 2018
– Rescinded Cole Memo
– However, several US Attorneys have stated they 

will continue to abide by the Cole Memo
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Federal Cannabis Law & 
Policy – Tax & Finance

Cannabis companies are still taxed on revenue

26 U.S.C. § 280E – Expenditures in connection with the illegal sale of 
drugs

– NO deductions or credits allowed for companies engaged in 
trafficking Schedule I and II drugs 

– EXCEPT COGS

“Two-Business Strategy” and CHAMP v. Commissioner

Canna Care v. Commissioner

FinCEN Memo 

– Issued in 2014 in connection with Cole Memo, has not been 
rescinded

– Financial institutions servicing cannabis companies have to file 
“Marijuana Limited” SAR

February 13, 2019: House Financial Services Committee hearing titled 
Challenges and Solutions: Access to Banking Services for Cannabis-Related 
Businesses

– To examine banking difficulties faced by cannabis businesses 

Practice Considerations -
Representing Cannabis Companies

Engagement Agreements

– Clearly state that marijuana is still a Schedule I controlled 
substance under the CSA and that means it is illegal to 
manufacture, distribute, or dispense marijuana under the 
CSA

– “As your attorneys, we will not engage or assist in illegal 
conduct, but we may discuss the legal consequences of a 
proposed course of conduct and may counsel or assist 
you in determining the validity, scope, meaning, or 
application of the law to that conduct.”

Malpractice Insurance – be sure to check with your carrier
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Practice Considerations – Labor & 
Employment

• Federal Preemption
• Coats vs. Dish Network

• Disability Discrimination
• Treatment vs. Condition 

• Shepherd v. Kohl’s Dep’t Stores
• Ross v. RagingWire Telecommunications, Inc.

• State law claims tend to be more successful

https://www.nysba.org/Journal/2018/Jul/Medical_Marijuana_in_the_Workplace/

Practice Considerations - IP

Trademark

– USPTO will not accept trademark applications for 
federally unlawful industry

– Start by trademarking the brand at the federal level for 
non-plant-touching products

e.g. bags, t-shirts, hats, website

– State-level trademarks in states with regulatory programs 
OK

– Couple state-level trademark for cannabis goods with 
federal protection for ancillary goods and services

Patent

– Can register federal patent for cannabis plants because 
patents protect the process/formula not the product 
itself

– BUT can negate “trade secret” status because you have 
to disclose a process to patent it
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Practice 
Considerations 
- Criminal Law

TREND: Refusing to prosecute marijuana 
possession
- Norfolk Commonwealth’s Attorney 

Gregory Underwood will not prosecute 
misdemeanor marijuana possession

- Baltimore State’s Attorney Marilyn Mosby 
will not prosecute any Marijuana 
possession

- Individuals with a record may want to 
expunge for purposes of getting a job, 
etc., but expungement is difficult

- Decriminalization has been discussed 
but no movement on it thus far

Questions?
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Recreational marijuana FAQ 

What we know – and what we don’t – about legalizing pot in New York. 

By REBECCA C. LEWIS 

FEBRUARY 4, 2019 

      

Gov. Andrew Cuomo unveiled a plan to legalize and tax recreational marijuana as part of his 
executive budget proposal. The section spelling out the many, many details of marijuana 
legalization spans a whopping 191 pages. That gives lawmakers, advocates and opponents a lot 
to sift through. Some questions are answered in the bill, while other questions will likely spark 
ongoing debate over the next year. Here are some of the most pressing questions regarding what 
now seems like the nearly inevitable legalization of recreational marijuana in New York. 

How many other states allow legal marijuana? 

A total of 10 states and the District of Columbia have fully legalized recreational marijuana for 
adult use: California, Nevada, Oregon, Washington, Alaska, Colorado, Michigan, Massachusetts, 
Vermont and Maine. New York would be somewhat unusual among these states by legalizing 
marijuana through a statute, rather than through a ballot referendum with additional laws and 
regulations established after the fact. The only other state to go this route was Vermont, whose 
law went into effect in July 2018. 

But isn’t this still technically illegal on the federal level? 

Marijuana is still considered a Schedule I drug by the Drug Enforcement Administration, 
meaning the federal government considers it to have the highest risk for abuse and no accepted 
medical use. Under President Barack Obama, the Justice Department eased its enforcement of 
federal drug laws in states that had legalized marijuana. The Trump administration reversedthat 
decision, but no state has faced serious consequences for its medical or recreational marijuana 
programs yet. 

Who will oversee recreational marijuana? 

Cuomo has proposed creating a new Office of Cannabis Management to oversee not just 
recreational marijuana but medical marijuana and industrial hemp as well. The office would be 
part of the Division of Alcoholic Beverage Control in the state Liquor Authority. It would be in 
charge of licensing growers, processors and distributors, as well as certifying patients for 
medical use. 
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What happens to the state’s existing medical marijuana program? 

Much of the debate surrounding the legalization of recreational marijuana has centered around 
criminal justice and potential tax revenue. The fate of the state’s medical marijuana program, 
established in 2014 through the Compassionate Care Act, has played a smaller role in the 
conversation. Under Cuomo’s new budget proposal, patients with a “serious condition” must still 
receive certification from a doctor for medical marijuana, only now the Office of Cannabis 
Management would register patients, rather than the state Department of Health, which currently 
handles the program. This is still for the most part restricted to a limited number 
of conditions previously enumerated by the state, but Cuomo’s proposal expands the list slightly 
to include Alzheimer’s disease, muscular dystrophy, dystonia, rheumatoid arthritis and autism. It 
also gives the executive director of the Office of Cannabis Management the authority to add 
more conditions. Medical providers must also still register with the state after completing a short 
educational course. Overall, the proposal mostly transfers the program intact to the Office of 
Cannabis Management. 

Are there any changes for patients using medical marijuana? 

One notable change to the program is that patients would be able to grow their own marijuana at 
home, with a limit of four plants per registered patient. Patients previously were not allowed to 
grow marijuana, and the new proposal does not extend to recreational users. Further regulations 
regarding home growing would be determined by the executive director of the Office of 
Cannabis Management. 

The program still faces a larger existential question in the face of recreational legalization, which 
only time will answer: whether the program will survive. Right now, medical marijuana is both 
expensive and difficult to come by. According to the Times Union, it can cost some patients 
close to $1,000 a month, and over a third of those who registered never got the drug last year. 
The possible proliferation of recreational marijuana may drive people away from the medical 
program in favor of self-medicating. Doctors involved with the program hope that competition 
from the recreational market will drive down medical marijuana prices. Those in the medical 
marijuana industry say allowing them to also sell recreational marijuana would lower prices. 

While the circumstances are not identical to New York, Colorado did not see a significant 
decrease in medical marijuana patients following recreational legalization. Colorado also 
instituted a lower tax rate for medical products compared to its recreational counterparts. 

What happens to those convicted of marijuana-related crimes? 

The Office of Cannabis Management could review and seal past marijuana convictions, although 
the speed at which this might occur is not made clear in Cuomo’s proposal. The process may 
involve resentencing for those currently imprisoned to reflect lesser charges under new laws. 
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Does this mean there will be no more marijuana arrests? 

While marijuana would be legal under Cuomo’s proposal, that does not mean that people will no 
longer be arrested on marijuana-related charges. Aside from DWI and DUI charges (discussed in 
more detail below), growing a cannabis plant or selling marijuana without a license would still 
be against the law. Depending on the pricing and availability of the drug, there is a good chance 
that a black market would still exist that does not comply with new state regulations. For the 
most part, those found in violation of new laws and regulations would be charged with 
misdemeanors. 

So how much can I legally carry at once? 

According to The Buffalo News, you would be able to carry up to 1 ounce of cannabis or 5 
grams of concentrated cannabis. This is also the same amount that a retailer would be allowed to 
sell to a single person in one day. 

What about hemp? 

The cannabis plant comes in many varieties, not just those with high concentrations of 
tetrahydrocannabinol, or THC, the plant’s main psychoactive component. Hemp comes from the 
cannabis sativa L variety of plant, which has a a THC concentration below 0.3 percent and is 
used for industrial purposes like clothing, paper, biofuel, food, body care and bioplastics. The 
state estimates hemp can be used to manufacture over 25,000 different products. 

Hemp has long been classified as a Schedule I drug under federal law, lumped together with 
marijuana as a drug as dangerous as heroin. That changed in December 2018 when President 
Donald Trump declassified hemp as part of the 2018 Farm Bill, making it legal on the federal 
level, though leaving specifics on regulations up to individual states. 

An industrial hemp pilot program already existed in New York under the state Department of 
Agriculture and Markets, established in 2015 and expanded in 2017 to include businesses and 
farmers. Cuomo’s new proposal differentiates between industrial hemp, encompassing nearly all 
nondrug-related uses of the plant, and hemp cannabis, which refers specifically to cannabis 
grown to cultivate cannabidiol, a popular form of hemp oil. 

John Gilstrap of Hudson Hemp, an industrial hemp company participating in the pilot program, 
predicted that hemp will become a multibillion-dollar industry, outpacing the recreational 
marijuana business. “The recreational is always a sexy topic to talk about,” Gilstrap told City & 
State. “But people who are really into the science or to the business recognize that really, it’s the 
molecules, it’s all about the molecules in the end.” 

How will recreational marijuana be taxed? 
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The governor proposed imposing three taxes on recreational marijuana. The first would occur 
during cultivation, at a rate of $1 per gram of cannabis flower or $0.25 per gram of cannabis 
trim. The second is a 20 percent tax on the sale of marijuana from a wholesaler to a retail 
dispensary. The third is a 2 percent tax on the same sale, but with proceeds going toward the 
county where the dispensary is located. Cuomo predicted this will generate $300 million in new 
revenues each year. However, he estimated that the first legal sale of recreational marijuana 
would not occur until at least April 2020, and if other states are any indication, it may take 
several more years for New York to see robust returns. 

How will that new tax revenue be used? 

Many have already begun debating how best to use marijuana tax money, such as investing in 
public transportation or reinvesting it into communities of color that were hurt by marijuana 
policing. Cuomo’s proposal earmarked money for the administration of the program and other 
program-related expenses; small-business development and loans; substance abuse and mental 
health treatment; and public health education. Each expense seems to be directly or indirectly 
related to the recreational marijuana program. Cuomo also said the Office of Cannabis 
Management could recommend other uses for the revenue. 

Currently, it does not appear that the governor is specifically setting aside any of the money for 
the state’s general fund. 

Will driving become more dangerous? 

The short answer is maybe. In states where recreational marijuana has become legal, traffic 
accidents have increased. While studies haven’t proven a direct causal link between the two, the 
correlation is troubling. Part of the problem, according to state Sen. Todd Kaminsky, is that there 
is not enough public education about the dangers of driving high. Despite the fact that research 
has shown that driving while under the influence of marijuana slows reaction timesand increases 
the likelihood of crashes, and a general consensus that driving while high is bad, Kaminsky 
referenced polling that shows there still seems to be a disconnect about just how dangerous 
driving high can be. “If we don’t have a conversation about road safety parallel to every other 
one about legalization, we’re not going to be prepared and we’re going to have fatalities,” 
Kaminsky told City & State. He held a roundtable with stakeholders last month to begin 
discussing the issue. 

Is there a test for driving while high? 

Adding to the complications of safe driving in the age of recreational marijuana is that unlike 
with alcohol, there is no accurate field sobriety test for marijuana intoxication levels. Currently, 
the only way to determine someone’s blood THC content is through a blood test, which attorney 
and cannabis law expert Elizabeth Kase said can back up the court and quickly cost lots of 
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money. Breathalyzer-like devices claiming to accurately detect THC are in development, but are 
not yet on the market. 

There is also the matter of determining what level of THC in the blood constitutes impairment. 
Some states have set the level at 5 nanograms per millimeter of blood. But even this is imperfect, 
since different ingestion methods of the same amount of marijuana can lead to widely 
varying levels of THC in the blood. 

In order to address some of the concerns regarding impairment, Cuomo plans to convene a traffic 
safety commission as part of his marijuana proposal. 

What if you don’t want recreational marijuana in your town? 

As part of his proposal, Cuomo included the ability for counties and municipalities with 
populations over 100,000 to “opt out” of the new regulations by banning the cultivation, 
processing, distribution and sale of recreational marijuana within their jurisdictions. This does 
not mean that possession of marijuana would be illegal, but for the general consumer, one would 
need to purchase it somewhere else. New York is not the first state to provide this option, 
with many municipalities in Michigan choosing to opt out of its new recreational marijuana 
program. So far, North Hempstead on Long Island is the only places to opt out. 

Kase warned that allowing municipalities to opt out can impede the rollout of the program. She 
pointed to Massachusetts, which has similar opt-out options and local zoning issues, where she 
said it has taken the recreational marijuana program longer than planned to get up and running 
following its 2016 ballot initiative. Currently, the state has eight dispensaries. “I think you’re 
going to see more and more of this in upscale neighborhoods,” Kase said. “That is going to put a 
crimp and cramp in the rollout – potentially.” 

How strict will New York’s regulations be? 

The answer to this question is still hard to determine as many specific regulations need to be 
established. But given the restrictive nature of New York’s medical marijuana program, it 
wouldn’t be a surprise if the state institutes a similarly strict recreational program. 

How will sales and licensing work? 

The state plans to offer individual licenses for cultivation, processing, distributing, retail and on-
site consumption. Anyone with a cultivation license to grow marijuana would not be allowed to 
also have a retail license to sell it. A single entity can, however, hold a processing and 
distribution license. The idea is to avoid the vertical integration of the marijuana business and 
ensure a separation between the companies growing the product and those who ultimately sell it 
to consumers. This structure is different than the state’s medical marijuana industry, in which the 
company that grows and processes the drug is the same that runs the dispensaries. There is an 
exception for organizations currently registered with the medical marijuana program that would 
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allow them to produce and sell recreational marijuana without being subject to the restrictions 
applied to other companies. 

On-site consumption licenses permit consumers to use or ingest marijuana products within their 
premises. Those with a retail license may also have one for on-site consumption, though there 
are restrictions about consumption within locations that are also dispensaries. And don’t expect 
to be able to purchase marijuana products at bars, as any location with a liquor license would not 
be allowed to have a retail license for marijuana. 

Will there be a cap on licenses? 

Cuomo’s proposal may set a limit on the number of licenses issued, but leaves that decision up to 
the unnamed executive director of the Office of Cannabis Management. That person could 
choose a number, or choose not to impose a limit. If the rules turn out anything like the medical 
marijuana program, licensing could be fairly restrictive. Only 10 medical marijuana companies 
are allowed to operate in the state, up from five initially, and each can only have a maximum of 
four dispensaries. 

Correction: The town of Hempstead will vote later this month on a one-year moratorium on 
dispensaries and sales of recreational marijuana. An earlier version of this story misrepresented 
the town's stance on the drug. 

Clarification: Only counties and municipalities with populations over 100,000 can opt out of the 
new marijuana law. 

 

Rebecca C. Lewis 

is a staff reporter at City & State. 

@_rebeccaclewis 
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Hon. Suzanne J. Adams – Biography 

 

Judge Adams is a New York City Civil Court Judge, currently sitting in Family Court in Kings 
County (Brooklyn).  Prior to her election to the bench in November 2017, Judge Adams 
had nearly twenty years’ experience as a litigator in New York State and Federal courts, 
specializing in personal injury and property damage cases.  She has handled a wide variety 
of cases involving motor vehicle accidents, trucking accidents, premises liability on behalf 
of tenants, owners and municipalities, property damage, architectural malpractice, and 
construction site accidents implicating New York State Labor Law.  Judge Adams is a 
member of the New York County Lawyers Association (formerly co-chair of the Civil Court 
Section), the New York State Trial Lawyers Association, the New York State Bar Association 
in the Torts Insurance and Compensation Law Section, Judges and Lawyers Breast Cancer 
Alert, the Columbian Lawyers First Judicial Department, and the NAACP Mid-Manhattan 
Branch.  She is a graduate of Penn State University with a B.A. in Journalism, and received 
her J.D. from Hofstra University School of Law. 
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Tom Bowler – Bio 
 
Total Playground Consulting Services does litigation support for both plaintiff and 
defendant attorneys throughout the country.  Tom Bowler has a B.S. in physical education 
from the University of Connecticut, in 1966.  He received his MEd. from Springfield 
College, in 1973, in physical education.    In 1981, he attained his Certificate of Advanced 
Graduate Studies from the University of Connecticut in the Administration and Supervision 
of Special Education.  In twenty-five years in the practice of doing litigation support, he has 
worked on 397 cases.  He has been deposed 71 times and has testified at trial on 11 
occasions.   Tom consults on playground equipment, playground supervision, physical 
education cases, athletic cases and recreational cases.  He currently lives in Merritt Island, 
Florida.   
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GERBER CIANO KELLY BRADY LLP 
 

 

DENNIS J. BRADY 
Partner 
Chair: Retail, Food, Beverage & 
Hospitality Practice Group 
Chair: Transportation Practice Group 
 
Mailing Address: 
228 Park Avenue South 
Suite 97572 
New York, New York 10003-1502 
 
Physical Location: 
Long Island, New York 
 
Direct Dial/Text: (516) 307-0913 
Fax: (646) 609-8841 
Email: Dbrady@gerberciano.com  

 

Dennis chairs the firm’s Transportation Practice Group, as well as its Retail, Food, Beverage and 
Hospitality Practice Group. His practice is also heavily focused on Construction and Product 
Liability matters. For over twenty years, he has protected clients in every aspect of civil litigation 
from discovery to trial and appeal. He has litigated matters in several states and tried cases to 
verdict in state and federal courts. The National Law Journal cited one of Dennis’s matters as one 
of the most significant settlements of the year – further testament of the trust clients have in 
him to handle their most severe and complex matters. Throughout his career, he has litigated 
matters on behalf of many prominent national insurers, municipalities, large corporations, as well 
as public housing and transportation authorities. He is often sought as monitoring and trial 
counsel for catastrophic personal injury claims facing major airlines, Fortune 500 companies, as 
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well as some of the largest corporations in the transportation, food and hospitality industries. He 
regularly offers counsel on risk avoidance and provides direction to clients on insurance coverage 
in the context of first party, excess, self-insurance, and captive matters. Dennis is also a leader of 
the firm’s 24-7-365 emergency response team. 

Dennis understands that counseling and truly protecting clients requires understanding the 
intricacies and ultimate needs of their businesses.  To this end, his life experience includes 
working on active construction projects, working for several transportation companies and many 
years of experience in the hospitality industry. 

Dennis speaks and educates regularly at clients, trade groups, and professional organizations on 
topics ranging from New York’s Labor Law, specifically, §§200, 240(1), 241(6) along with the 
applicable industrial and OSHA regulations and their application to gravity-related construction 
risks — commonly referred to as the “scaffolding law”. Dennis understands the nuances of 
defenses to these claims, such as the recalcitrant worker doctrine and sole proximate cause. He 
also lectures on retail and hospitality exposure including “dram shop” claims and the role of 
security, and transportation issues ranging from aviation to commercial trucking with focus on 
the interrelation of Federal and State regulations and the common law. 

As a result of his role in catastrophic matters, Dennis is well versed in wrongful death matters.  He 
is adept when it comes to dealing with the reptile approach to claims. He sets a tone early that 
“pulling at the heartstrings” of the jury is unacceptable and will be challenged at trial.  He 
prepares clients in relation to proper record retention, as well as ensuring all witnesses are ready 
for reptilian-style depositions.  He has successfully filed motions in limine barring any mention, 
comment, reference, testimony or argument regarding the Golden Rule, personal safety, 
community safety, community fear and community conscience. 

During law school, Dennis was invited to write for the St. John’s University Law Review. He also 
interned for the Supreme Court of the State of New York, the New York State Attorney General’s 
Office, and the Securities and Exchange Commission. 
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Hon. Anthony Cannataro 

 

Anthony Cannataro is the Citywide Administrative Judge for the Civil Court of the City of New 

York and is a Justice of the New York State Supreme Court. 

Justice Cannataro’s first judicial assignment after being elected to the Civil Court in 2011 was as 

an Acting Judge of the Family Court in Kings County, where he sat from 2012 through 2013, 

working on child custody and visitation cases.  He then sat as a judge in the Bronx County Civil 

Court from 2014 through 2015.  In 2016, he was appointed Supervising Judge of the Civil Court 

for New York County.  Justice Cannataro was elected to the Supreme Court in New York 

County in 2017 and, shortly thereafter, was appointed Administrative Judge for the Civil Court 

of the City of New York.   

Justice Cannataro serves as Co-Chair of the High-Volume Courts Subcommittee of the Chief 

Judge’s ADR Advisory Committee, a Commissioner on the Richard C. Failla LGBT 

Commission of the New York State Courts, and a member of the Plain Language Committee of 

the Permanent Commission on Access to Justice.  He previously served as the Co-Chair of the 

LGBT Committee of the NYC Family Court Administrative Judge’s Advisory Council. Justice 

Cannataro also serves on committees in several bar associations, including the New York State 

Bar Association, the New York County Lawyers Association, the New York Women’s Bar 

Association (past) and the New York City Bar Association (past).   

Born to parents who emigrated from Italy, Justice Cannataro received his B.A. from Columbia 

University (1993) and his J.D. from New York Law School (1996).  Before becoming a judge, 

Justice Cannataro was a Law Clerk to the Hon. Carmen Beauchamp Ciparick of the New York 

Court of Appeals, and Law Clerk to the Hon. Lottie E. Wilkins in Supreme Court, New York 

County.  Prior to his career in the courts, Justice Cannataro was an Assistant Corporation 

Counsel in the Manhattan Trial Unit of the New York City Law Department.  
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Roderick J. Coyne - Biography 
 
Roderick J. Coyne joined the partnership in August 2008 after nearly twenty years of 
experience in insurance defense. 
 
EXPERIENCE 
Rod litigates in many of the firm's major practice areas, including medical malpractice, legal 
malpractice, Labor Law construction site liability, general negligence and motor vehicle 
liability. He has tried many cases to verdict. 
 
Rod has lectured at events sponsored by the New York State Bar Association.   
  
EDUCATION 
Rod graduated from Albany Law School of Union University in 1989 and received his 
undergraduate degree from the University of Notre Dame in 1986.   
  
BAR ADMISSIONS 
U.S. Southern District of New York; U.S. Eastern District of New York; New York State 
Courts; Rhode Island State Courts.   
  
MEMBERSHIPS 
New York State Bar Association (currently Chairman of the Professional Liability Committee 
for the Torts, Insurance and Compensation Law Section of the NYSBA) and Rhode Island 
Bar Association.  
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Justice Doris M. Gonzalez 
 
In 1985 Justice Doris M. Gonzalez started her legal career in the insurance industry. She rose 
through the ranks to become a senior trial attorney, trying high profile cases. After 15 years 
of practice in the private sector, she went to work for a Supreme Court Judge in the 
Appellate Term 1st Department and then in Supreme Court Civil Division, Bronx County.  
 
She was elected as a Civil Court judge in Bronx County, in November of 2006. In December 
2009, she was appointed by Judge Pfau as Acting Supreme Court Justice. She sat in Supreme 
Criminal Bronx County for three years, Supreme Court Matrimonial Division for three years, 
and now sits in Supreme Court Civil Division Bronx County handling an array of civil matters 
in the Special Trial Part, and the Foreclosure Part. She was elected to Supreme Court in 2016. 
December 21, 2018, she was appointed by Judge Larry Marks as Administrative Judge of 
Supreme Court Bronx County Civil Matters. 
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Thomas Hamilton - Biography 
 
Thomas Hamilton is the VP Strategy and Operations at ROSS Intelligence, where he co-
ordinates efforts across the company to ensure that sole practitioners, legal aid groups, law 
firms, government agencies, corporate law departments, state bar associations and law 
faculties are able to benefit from cutting edge developments in artificial intelligence 
research.  
 
Formerly an attorney at the multinational law firm Dentons, Thomas believes passionately 
in the ability of technology to improve access to justice worldwide, and as employee #1 at 
ROSS Intelligence, speaks to groups around the world on legal technology innovation, law 
firm strategy and the transformative economic potential of artificial intelligence technology. 
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Richard W. Kokel, Esq. 

Currently, Mr. Kokel is a New York State No-Fault Arbitrator in New York, New York.  He 
has been an Arbitrator since 2002.  He is also a member of the Small Claims Arbitrator 
Association.  Prior to becoming an Arbitrator he worked as a trial attorney for two 
prominent New York City law firms that specialized in personal injury litigation.  
Negligence, Labor Law/Construction site liability, Motor Vehicle liability and Medical 
Malpractice were the areas of his prior practice.   

Richard graduated from Vermont Law School in 1981 and received his undergraduate 
degree from Siena College in 1977.  He is admitted in the U.S. Southern District of New 
York; the U.S. Eastern District of New York; and, the New York State Courts.   

He is a member of the New York State Bar Association, and is currently a member of its 
Membership Committee, and a Co-Chair of the No-Fault Committee for the Torts, 
Insurance and Compensation Law Section. 
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Thomas J. Maroney 

A graduate of Siena College and St. John’s University School of Law, Tom has dedicated his 
practice to high exposure, catastrophic and complex civil defense litigation. Tom has been 
called upon to serve as National Coordinating Defense Counsel for product liability matters 
involving foreign manufacturers and has been admitted pro hac vice in numerous 
jurisdictions outside of New York.  

Tom served as Membership Chair and Co-Chair for the New York State Bar Association 
(NYSBA) from 2016-2019.  Tom served as Chair of the NYSBA Torts, Insurance and 
Compensation Law (TICL) Section 2011-2012.  Tom also serves on the NYSBA Committee 
to Review Judicial Nominations, Committee on Association Insurance Programs and has 
served in the NYSBA House of Delegates.   

Tom served as the New York State Representative to the Defense Research Institute (DRI) 
from 2009 to 2015. He presently serves as Chair of the Steering Committee for the 2020 
DRI Insurance Roundtable and as Vice Chair of the DRI Alternative Dispute Resolution 
(ADR) Committee. 

Tom serves as Treasurer of the New York City Trial Lawyers Alliance (NYCTLA) Board and 
Chairs the Giving Committee that awards annual scholarships to law students that excel in 
Civil Trial Advocacy.  The NYCTLA Board is composed of civil litigators that represent 
plaintiffs and defendants and hosts bench/bar events.       

Tom has served as President of the Defense Association of New York (DANY) and as Chair 
of the DANY Board of Directors and continues as an active member of the DANY Board.   

Tom serves on the Board of Directors of the New York Claim Association. 

Tom continues to serve by appointment of the Presiding Judge, New York State Appellate 
Division, First Department, as a member of the First Department Character and Fitness 
Committee since 1998. 

Tom serves as an officer of the Emerald Association of Long Island.  The Emerald 
Association was founded in Brooklyn in 1839 and has operated since that time for the 
purpose of raising funds for the support of underprivileged children being cared for by the 
Diocese of Brooklyn. 

Tom is the recipient of the DRI Outstanding State Representative Award, DRI Exceptional 
Performance Award, New York State Bar Association Section Diversity Challenge 
Champion Award as Chair of the TICL Section, The New York City Brehon Law Society 
Outstanding Attorney Award, The New York State Bar Association John E. Leach Memorial 
Award and The Institute of Jewish Humanities Defense Lawyer of the Year Award.   

The Defense Association of New York presented the James S. Conway Award to Tom in 
recognition of his dedication to the ideals of diversity, equality, professionalism and dignity 
for all that seek justice through our Courts. 
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Tom has been selected for the New York Super Lawyers list, The Best Lawyers in America 
and the Irish Legal 100, a listing of leading attorneys of Irish Heritage across the United 
States.    

 

 

Maroney O’Connor LLP 

 Maroney O’Connor LLP with offices in Downtown Manhattan, was formed in August 
2005.  The firm focuses its practice on providing quality legal services to insurance 
companies, municipalities and self-insured corporations.  

Maroney O'Connor LLP works to cost-effectively manage and defend litigation resulting 
from serious construction site, product liability, premises liability, professional liability and 
transportation incidents. The firm also represents New York employers with respect to 
Third Party Grave Injury cases.  

In addition to aggressively defending litigated matters, the firm's practice includes pre-suit 
activity to minimize loss adjustment expenses, litigation audits, excess coverage oversight, 
strategic consulting and advising clients with critical business initiatives including Safety 
Groups and Wrap Programs. 
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Cody McCone, Partner 
 cmccone@odblaw.com 
 
Cody McCone joined O’Dwyer & Bernstien in April of 1987.  He has earned a reputation as a 
tireless advocate for his clients, many of whom have been injured in construction site accidents in 
the New York area, including the Freedom Tower and Building #3 and #4 at the World Trade 
Center.  He represents O’Dwyer & Bernstien’s clients not only in the courts, but also before 
numerous administrative agencies. 
 
Mr. McCone brings his broad experience in all phases of Personal Injury and Construction Accident 
Law to every case he handles for the firm. To cite just one example: A recent client was an 
undocumented worker who was injured on the job while working for an unlicensed and uninsured 
plumbing contractor in New York. Though the client faced what on the surface were extremely 
difficult legal circumstances, Mr. McCone secured a $2.5 million settlement for the client and his 
family.   Mr. McCone also won at trial a sum of $3.1 million for a local 157 Carpenter who fell 
from a broken scaffold. 
 
Among his accolades and honors, Mr. McCone serves as a judge at the New York Law School 
Annual Charles W. Froessel Moot Court Competition. He has lectured at Notre Dame Law School, 
the School of Law at Rutgers University, and at the Kings Inn and Mansion House in Dublin, Ireland, 
where he was a guest co-speaker with Justice Susan Denham of the Supreme Court of Ireland and 
the Right Honorable Michael Mulcahy, Lord Mayor of Dublin. Mr. McCone has also appeared as 
Counsel in the Coroners Inquest Court in Dublin.  Mr. McCone serves on the Judicial Screening 
Panel for the Appellate Division, Second Department, State of New York, he is a member of the 
Board for the Sisters of Mercy, the Marriage and Relationships Institute, and Emerald Isle 
Immigration Center, and a volunteer for the Coney Island Annual Great Irish Fair. Mr. McCone was 
elected to and began serving on the Board of Directors of HeartShare St. Vincent’s Services in July, 
2015. 
 
Mr. McCone’s humanitarian approach to the law is evident in his affiliations. For the past 25 years, 
he has been an active supporter and defender of Irish human rights causes in the United States. A 
former candidate for the City Council of New York, he is a Past President of the Brehon Law 
Society, an Irish-American Bar Association of attorneys whose objective is to achieve peace and 
unity in Northern Ireland through the legal process. He also served as Acting President of Division 
Five, the Paul O’Dwyer Division, of the Ancient Order of Hibernians of Kings County.  Mr. McCone 
won 2009 Brooklyn Irishman of the year, and 2010 Brooklyn Shamrock Football Club, Guest of 
Honor.  Cody resides in Bay Ridge Brooklyn with his wife Rhea and their daughters, Ciara and 
Kaleigh. 
 
Practice Areas 
Personal Injury Law 
 
Education 
Juris Doctor: John Marshall Law School 
Loyola University, B.A. Rhetoric 
Augustinian trained and Jesuit educated 
 
Bar Admissions: 
United States Supreme Court 
United States District Court, Southern District of New York, Eastern District of New York  
New York State 
 
Languages spoken (In addition to English): Portuguese 
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Glenn A. Monk is the managing partner of the Insurance Defense practice group at Harrington, 

Ocko & Monk, LLP. Glenn has over 30 years of experience as a trial attorney specializing in tort 

defense litigation. Areas of particular expertise include: construction accidents, premises liability 

and security, products liability, general liability and insurance coverage. He represents 

corporations in OSHA and other administrative proceedings, and advises on claims handling. 

Glenn is a member of the New York State Bar Association where he serves on the Executive 

Committee of the Torts, Insurance & Compensation Law Section and Chairs the Premises 

Liability/Labor Law Committee and is a frequent lecturer at numerous New York State Bar 

Association programs on construction site accidents, negligent security, premises liability, 

accident investigation and preservation of evidence. 
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James P. O’Connor 

 
A graduate of Boston College and Hofstra University School of Law, Jim has been a 
practicing attorney in New York State for 25 years. For seven years he represented the 
Long Island Lighting Company as staff counsel assigned to defend the Company in 
personal injury and property damage lawsuits. 
 
In 1995, Jim was appointed by New York Governor George Pataki and The New York State 
Insurance Fund’s Board of Commissioners as General Attorney of the New York State 
Insurance Fund. 
 
In 2003, Jim was appointed by New York State Insurance Superintendent Gregory Serio to 
serve as Special Deputy Superintendent of Insurance with responsibility over New York’s 
insurance insolvency program. Jim served as Special Deputy Superintendent until forming 
Maroney O’Connor LLP in August 2005. 
 
Jim is an officer and director of the Defense Association of New York. Jim is also a member 
of the Executive Committee of the New York State Bar Association’s Torts, Insurance and 
Compensation Law Section; and a member of the Defense Research Institute. 
 
He is a Distinguished Past President of the County Seat Kiwanis (Mineola, NY), and a 
former Vice President of the Nassau-Suffolk Chapter of the Autism Society of America. He 
is also a former elected official in his community, having served as a Town Councilman in 
the Town of North Hempstead from 1997-2001. He has written many articles and given 
numerous lectures on insurance industry issues. 
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Ka it lyn  O’Co n n o r,  Esq .  is an Associa te Attorney with  Nixon Law Group, PLLC in 
Richmond, Virg in ia . Kait lyn  combines her knowledge of business law and  
healthcare  to  provide rea l-world solut ions for clien ts navigating th is un iquely 
complex in tersect ion . 

Kait lyn’s areas of pract ice  include  d ig ita l health , medical cannabis law and policy, 
te lehealth , fraud and abuse, and HIPAA privacy/security. She provides legal, 
regula tory, and business guidance to  healthcare  providers across the spectrum of 
care, as well as early-stage companies and  vendors serving the healthcare 
industry.  

After graduat ing magna cum laude from Syracuse University, Kait lyn at tended 
William & Mary Law School, where  she served as a  member of the Business Law 
Review. She is a  member of the  Virg in ia  Bar Associa t ion , the Virg in ia Bar 
Associa tion Health  Law Sect ion, the  Connected Health  Init ia t ive (CHI), and the 
Virginia Cannabis Industry Associa tion (VCIA). 

Kait lyn is based in  Nixon Law Group’s Richmond office  and resides in  the city with  
her dog, Oshie . 

 

152

http://virginiacannabisindustry.com/


John J. Rasmussen 
 
John J. Rasmussen has focused on complex insurance issues for over two decades, first for 
insurers, then for insureds or others who depend on coverage, like tort victims. He has 
represented both groups at all stages of insurance disputes:  pre-claim and pre-litigation, as 
well as in litigation from dispositive motions, to trial, to appeal. In doing so, he has 
appeared in matters in the federal courts of at least ten states, including the United States 
District Court for the Southern District of New York. He has also had successful results 
from three federal appellate courts. He graduated from the University of Virginia School of 
Law in 1995, and he received a B.A. with honors from Wesleyan University in 1990. He 
founded the Insurance Recovery Law Group, PLC, in 2006. www.insurance-recovery.com 
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Roberto, Joanna M. 
Partner 
Mailing Address: 
228 Park Avenue South Suite 
97572 
New York, New York 10003-1502 

 
Physical Location: 
New York, New York Hartford, 
Connecticut 

 
Direct Dial/Text: (516) 329-9403 
Fax: (646) 395-7182 
Email: jroberto@gerberciano.com 

 
Practice Areas 
1) Insurance Solutions 
2) Professional Liability 
3) General Litigation 

 
Admissions 
1)New York 
2)U.S. District Court for the Eastern District of New York 
3)U.S. District Court for the Southern District of New York  
4)U.S. District Court for the Northern District of New York  
5)Pennsylvania 
6)Connecticut (1997) 
7)U.S. District Court for the District of Connecticut 
8)U.S. Court of Appeals, Second Circuit 
9)U.S. Court of Appeals, Tenth Circuit 

 
Biography: 
Joanna concentrates her practice in complex insurance coverage, product liability, and commercial litigation. She serves 
as counsel for multi-national insurance carriers in numerous matters pending throughout the country. Joanna has 
litigated all phases of declaratory judgment actions and arbitrations. She has counseled large insurers on risk 
management, underwriting procedures, and policy rewriting and claims practices. 

 
She also focuses her practice on professional liability claims, including errors and omissions; property claims; life, health, 
and disability; construction liability coverage; Coverage B litigation; and products liability. She recently chaired the 
Annual Meeting for the Torts Insurance and Compensation Law (TICL) Section of the New York State Bar Association. 

 
Joanna is currently the editor of the TICL Insurance Coverage eNews, published by the New York State Bar 

154

https://www.gerberciano.com/where-we-are/
https://www.gerberciano.com/where-we-are/
https://www.gerberciano.com/where-we-are/
mailto:jroberto@gerberciano.com


Association’s Torts, Insurance, and Compensation Law Section. She is also a commentator for Mealey’s Litigation 
Report: Insurance Bad Faith. 

 
Joanna is multi-lingual and has attained a degree in linguistics in Florence, Italy. She has a familiarity with and 
appreciation for international claims handling practices as a result of her experience handling claims arising in Mexico, 
Italy, the United Kingdom, Spain and France. 
Education & Honors: 
EDUCATION 

Pace University School of Law, J.D., 1997 

Diploma di Conoscenza, Centro Linquisto, Florence, Italy, 1997 Hofstra University, B.A.,1994 
HONORS 

AV Preeminent Peer-Review Rating (Martindale-Hubbell) 

New York Metro Super Lawyers, 2013-2016 (Thomson Reuters) 

Chairperson of the Year Award, New York State Bar Association, Torts Insurance and Compensation Law Section, 2018 

Professional Leadership: 
New York State Bar Association 

Member, Executive Committee Torts, Insurance, and Compensation Law Section: 
Chair, Insurance Coverage Committee, Torts, Insurance, and Compensation Law Section 
Editor, TICL Insurance eNews 

Statewide Chair, Law School for the Claims Professional Member, Insurance and Reinsurance 
Legacy Association (IRLA) Defense Research Association 

Member, Steering Committee, Insurance Law Committee 

Chair, Directors and Officers Sub-committee, Insurance Law Committee Chair, Expert Witness Database 
Presenter, multiple seminars 
Author, multiple publications 

NYC Chapter, National Association of Insurance Women 
 
Languages: 

Italian French 

Publications: 
Author, “Estoppel: The Reason Why Coverage Ends or, Really, Begins,”  Defense Research Institute, Covered Events, 
December 23, 2016 
Author, “What You Need to Know: The Rise of Global Insurance Policies,”  Defense Research Institute, For the 
Defense, May 2016 
Author, “NY Insurers May Benefit From Lower Disclaimer Standard,”  Law360 July 17, 2014 

Author, “Advertising Offenses,”  Defense Research Institute, Coverage B: Personal and Advertising Injury 
Compendium, May 2014 
Author, “Professional Liability Insurance: A Compendium of State Law,”  Defense Research Institute, December 20, 
2012 

Presentations: 
Statewide Chairperson, “Premises Liability Issues and Considerations,”  New York State Bar Association, New York March 2018 
Statewide Chairperson, “Law School for Insurance Professionals,”  New York State Bar Association, New York, September 2017 
Chair, “Northeast Regional Claims Conference,”  Defense Research Institute, Hartford, CT, November 2017 
Chair, “Annual Fall Meeting”  New York State Bar Association, Nashville, TN, November 2017 
Statewide Chairperson, “Labor Law Claims, Coverage and Litigation,”  New York State Bar Association, New York, December 
2016 
Presenter, “Deep Dive into Defending,”  Insurance Coverage and Practice Symposium, Defense Research Institute, New York, NY, 
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December 9, 2016 
Statewide Chairperson, “Handing and Taking Depositions,”  New York State Bar Association, New York, October 2016 
Presenter, “ Insurance Coverage Update 2016,”  New York State Bar Association, June 3, 2016 
Statewide Chairperson, “ Insurance Coverage Update 2015: Coverage Disputes and Litigation, “  New York State Bar 
Association, New York, May 2015 
Statewide Chairperson, Insurance Coverage Update, New York State Bar Association, New York, New York, May 2011 

Representat ive Matters: 
Paramount Aviation v. Agusta, 288 F.3d 67 (3rd Circuit, 2002) 
After multiple motions in District Court, the 3rd Circuit addressed whether economic loss alone is ever recoverable under the strict 
liability law of New Jersey and, if so, when the causal nexus between the defect and alleged losses is too attenuated to permit recovery 
in strict liability. 

 
Zimmerman v. Peerless, 85 AD3d 1021 (2nd Dept. 2011) 
Dismissal of action and finding of no duty to defend or indemnify insured where notice was provided six months after occurrence. The 
court rejected any reasonable belief of non- liability as an excuse to the late notice because the insured offered money to pay the 
claimant. 

 
Esposito v. Ocean Harbor Ins. Co., 2013 U.S. Dist. LEXIS 179262 (EDNY Dec. 19, 2013) 
One of the first matters where the court granted summary judgment to insurer to dismiss the bad faith and extra contractual claims in 
a Superstorm Sandy matter. 

 
Western Heritage Ins. Co. v. Jacob Development, 2014 WL 297792 (E.D.N.Y., 2014) 
Matter was dismissed because there was no obligation for the insurer to defend or indemnify insured because ultimately policy 
exclusions applied to bar coverage. 

 
Kung v. Scottsdale Ins Co., 130 A.D.3d 878 (2nd Dept. 2015) 
Dismissal of a direct action where the claims were based on contractual claims that amounted to improperly performed work by the 
insured. 
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Lindsay Lankford Rollins 
 
Lindsay Lankford Rollins is an attorney in the insurance coverage litigation and counseling 
group at Hancock Daniel in Richmond, Virginia.  She represents insurance companies in a 
variety of insurance coverage litigation matters and she counsels insurers on coverage 
issues across a wide-range of personal and commercial product lines.  Lindsay is the former 
Chair of the Policy Coverage Section of Virginia Association of Defense Attorneys and 
frequently writes and speaks on insurance coverage issues. 
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Hon. Adam Silvera     Justice of the Supreme Court, New York County 
 
Justice Silvera took his undergraduate degree at Queens College - CUNY in 1994 and his 
law degree at Brooklyn Law School in 2001.  Justice Silvera was elected to the Civil Court 
in 2013, appointed an Acting Supreme Court Justice in 2017 and was elected to the 
Supreme Court in 2017.   
 
Prior to election to the bench, Justice Silvera was a Senior Associate at the law firm of Paul 
B. Weitz & Associates.  From January 2014 through January 2016, Justice Silvera was 
assigned to Family Court, Kings County, in a general custody and visitation part.  In 
February 2016, Justice Silvera was assigned to Civil Court, Kings County, in a dedicated 
consumer credit and Self-Represented part involving actions for monetary damages of 
$25,000.00 or less.  In February 2017, Justice Silvera served in the Civil Court, New York 
County, in a dedicated consumer credit and Self-Represented part involving actions for 
monetary damages of $25,000.00 or less. In June 2017, Justice Silvera was assigned to the 
“Forum Selection”  Part as well as handling cases in small claims, no fault, and commercial 
landlord and tenant cases. In August 2017, Justice Silvera was promoted to Acting 
Supreme Court Justice handling the Integrated Domestic Relations Part in Family Court, 
New York County presiding over matrimonial actions arising out of Family Court 
proceedings. Currently, since January 2018, Justice Silvera is assigned to the Motor Vehicle 
Part handling over 2,000 personal injury actions resulting from an automobile accident. 
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