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Legal Standards That Are
Used To Determine Liability

1. Contract/Breach of Warranty:
a. Express warranties;
b. Implied warranties;
c. Misrepresentations; and
d. Fraud.

2. Strict liability in tort:

a. Defect in design;
b. Defect in manufacture; and
c. Failure to warn.
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Contract/Breach of Warranty

* A manufacturer may be subject to
products liability on causes of action
premised on breach of express or implied
warranties, misrepresentation or fraud.
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Breach of Warranty
e Breach of Express Warranty

e Breach of Implied Warranty
— Fitness for a particular purpose
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* Misrepresentation

* Fraud
— Consumer Protection Statutes
— Treble Damages
— Attorneys’ fees
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The elements of a liability claim:

 The existence of a defect;

 The attribution of that defect to the
“seller”

— Seller — anyone in the “chain of distribution”
to the ultimate purchaser;

» A casual relationship (legal cause)
between the defect and the injuries to the
claimant.

Healey v. Firestone Tire & Rubber Co., 87 N.Y.2d 596, 601, 640 N.Y.S.2d 860,
663 N.E.2d 901 (1996)
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 Strict liability does not require proof of
negligence.

* There is no single, precise definition
for a product defect in all situations.
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* |[n general, “defective condition” is
defined as existing when a product
“leaves the seller’s hands, in a
condition not contemplated by the
ultimate consumer, which will be
unreasonably dangerous to him.”

Robinson v. Reed-Prentice Div. of Package Mach. Co., 49 N.Y.2d 471, 479, 403
N.E.2d 440, 443 (1980) -

© 2019 Gerber Ciano Kelly Brady LLP



Strict Liability in Tort

Design Defect

 There is no variance from the product’s
specifications, but the design causes or
fails to prevent injuries to users.

Scarangella v. Thomas Built Buses, Inc., 93 N.Y.2d 655, 659, 695 N.Y.S.2d 520.
522, 717 N.E.2d 679, 681 (1999)
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Manufacturing Defect

» A defectively manufactured product
deviates in some material way from its
design, specifications or performance
standards.

* A manufacturing defect typically results
from an error in the manufacturing
process.

Caprara v. Chrysler Corp., 52 N.Y.2d 114, 129, 436 N.Y.S.2d 251, 417 N.E.2d 545
(1981)
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Failure to Warn

e A product may be found to be unreasonably
dangerous if the manufacturer fails to adequately
warn about a danger related to the way the
product is designed.

* A manufacturer is required to provide adequate
warnings and instructions for the safe and
effective use of its product and against any
dangers not within the knowledge of, or obvious
to, the ordinary users.

Rastelli v. Goodyear Tire & Rubber Co., 79 N.Y.2d 289, 297, 582 N.Y.S.2d 373,
591 N.E.2d 222;

Lugo v. LUN Toys, 75 N.Y.2d 850, 552 N.Y.S.2d 914, 552 N.E.2d 162;
McLaughlin v. Mine Safety Appliances Co., 11 N.Y.2d 62; , 226 N.Y.S.2d 407,
181 N.E.2d 430
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There is no duty to warn for open and

obvious dangers and unforeseeable
misuses of a product.

Liriano v. Hobart Corp., 92 N.Y.2d 232, 242, 700 N.E.2d 303, 308 (1998)
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Factors considered in determining whether a
warning is legally adequate include:

 Whether the warning is conspicuous (is the
warning in such a form that it could
reasonably be expected to catch the
attention of a reasonably prudent person?);
and

 Whether the content of the warning is
understandable and sufficiently coveys the
risk of danger associated with the product.

Johnson v. Johnson Chem. Co., 183 A.D.2d 64, 70, 588 N.Y.S.2d 607, 611
(1992)
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« Types of Claims/Allegations Involving Warnings:
— Insufficient Warnings
— Poor placement of warnings
— Unclear warnings
— Too many warning are ineffective

Requiring a manufacturer to warn against obvious dangers
could greatly increase the number of warnings accompanying
certain products....Requiring too many warnings trivializes
and undermines the entire purpose of the rule Liriano v.
Hobart Corp., 92 N.Y.2d 232, 242, 700 N.E.2d 303, 308
(1998)”
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Most Recent NY Court of Appeals Case

Fasolas v. Bobcat of New York, Inc., 2019 N.Y. Slip. Op. 03657,
N.E.3d (2019) WL 2030249
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Defenses to a Product
Liability Claim
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Defenses

Compliance with standards and

regulations is not a defense to a claim
that a product is defective.

* In general, a manufacturer’s compliance
with federal/government regulations

creates a rebuttable presumption that the
product is not defective.

Lugo by Lopez v. LJUN Toys, Inc., 146 A.D.2d 168, 171, 539 N.Y.S.2d 922 (1st
Dep't 1989), aff'd, 75 N.Y.2d 850, 552 N.Y.S.2d 914, 552 N.E.2d 162 (1990);

Stone v. Sterling Drug, Inc., 111 A.D.2d 1017, 1019, 490 N.Y.S.2d 468 (3rd Dep't
1985)
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* On the other hand, a manufacturer’s
violation of a standard or regulation often

establishes that a product is defective in
design.

* In the U.S., a plaintiff can look to
standards outside of the U.S. in an effort
to establish a standard of care.

Martin v. Herzog, 126 NE 814, 815 (N.Y. 1920)
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 Plaintiff assumed the risk of his alleged
damages and on that account the
defendant is not liable to plaintiff.
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e T
p
p

ne damages allegedly sustained by
aintiff was caused or contributed to by

aintiff's own negligence or culpable

conduct and the manufacturer is,
therefore, not liable to plaintiff or,
alternatively, the manufacturer’s liability to
plaintiff is partial only and should be
reduced in accordance with the plaintiff’s
share of culpability.
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e The product at all times conformed with the
current state-of-the-art or knowledge of trade
or industry customs and standards applicable
at that time in the industry which produced
such products.

— Note: A product is defective, if at all, at the time it
left the possession of the seller.
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 The alleged damages were the result of
the product having been used in a manner
not intended by the manufacturer or in a
manner not in accordance with the
Instructions and labels provided with it or
with known safety practices.

— Unforeseeable misuse
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 |If the product was dangerous or defective as
alleged by plaintiff, then such condition was
open and obvious and plaintiff by the
exercise of reasonable care would have
discovered the defect and perceived the

danger.
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Plaintiff's claim is barred based
on the applicable statute of
repose.

Connecticut bars all claims
arising out of workplace
accidents brought more than
ten years after the date the
seller parted with possession of
the product, as long as the
useful safe life of the product
has not expired.

10
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Indemnification/Contribution

Fault of Others

* In most states, the manufacturer has the
legal right to demand indemnification
from component part manufacturers who
produce a defective party.
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General Approach

* Given the cost of defending a case, it
may make economic sense, without
regard to liabllity, to resolve certain
claims and eliminate any further
defense costs as well as the risk of an
adverse jury verdict.
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Post-Delivery Continuing Duty to Warn

 When a manufacturer learns of a defect in
its product after the original sale of the
product, it must convey sufficient
warnings to all users of the product.

e Rationale: the manufacturers are in the

best position to gather information
concerning any performance problems
and disseminate this information to
purchasers.
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Problems presented by the post-sale duty to warn:

The warning cannot be attached to the product because
the product already has been sold.

The manufacturer cannot locate the product due to the
passage of time.

The product may have changed hands many times or
the purchaser may have relocated.

These difficulties increase with the length of the
product’s life.

Even if the effort to identify and contact the current
product users can be successful, the cost of such an
effort might be intolerable.
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Solutions

A manufacturer must invest at least as much
care and effort in the warnings and instructions
accompanying its products as it does on the
products’ design and manufacture.

It must also insure traceability of its products.
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Product Literature

Ma u;,s
A. Owner’s manual j
B. Warnings
C. Instructions
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Failure to warn is the most dangerous
products liability claim.
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Teach consumers how to property use
and maintain products to avoid

accidents. Safe%\n{m

Purpose: Shift responsibility to the user
for the accident.
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Nature of Warnings

The warnings must be sufficient to alert the user to
foreseeable risks associated with using the product,
but there cannot be too many warnings.

The warnings must be sufficient to convey the
nature of the risk(s), but easily understandable.

The warnings must be sufficient to convey the
nature of the risk(s), but succinctly (briefly) worded.

The warnings must be clear and not ambiguous but
cannot be too narrow in scope.

The warnings must be clear and not ambiguous, but
cannot be too broad in scope
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The Signal Words

DANGER:

* Indicates an imminently hazardous situation which, if not
avoided, will result in death or serious injury.

v

A\ DANGER

WARNING:

* Indicates a potentially hazardous situation which, if not
avoided, could result in death or serious injury.

v

CAUTION:

* Indicates a potentially hazardous situation which, if not
avoided, may result in minor or moderate injury.

CAUTION:

v

A CAUTION

» Used without the safety alert symbol indicates a potentially
hazardous situation which, if not avoided, may result in property
damage.

v

CAUTION
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DANGER: > AADANGER

» Signal words: white lettering/red background
» Safety Alert Symbol: white triangle/red exclamation point

Symbol: on
white
background

Word
Message:

WARNING:
Black

- Signal words: black lettering/orange background lettering on
« Safety Alert Symbol: black triangle/orange exclamation point white

background

(or)
White
lettering on

black
n CAUTION / background

v

v

CAUTION:

» Signal words: black lettering/yellow background
« Safety Alert Symbol: black triangle/yellow exclamation point

Format can be extended to provide additional space for the word message.
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xamples of Bad Warnings:

IGNORE ANY OF THE FOLLOWING.

E the Riding Instructions card,
older with valid motor vehicle

fium age requirements.
ot exceed 530 Ib (240

Surface, hypothermia, and injuries to orifies (¢

ch e
o) 7 to your left wrist before operating.
b ate, and local boating laws.

Ly = 4 ] Lol
uffﬁgrs*eeﬂﬁg and handling, Do not attempt

*Never ride after drinking-alcohol or taking
_*You must apply throftle to turn. ik
? *Check throttle and steering 10
*Open the hood to uc_‘n!ll
= starting the r-.‘nqtrl‘

aneuver

elore S
n b gine
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If you're not 100% happy with this Staples® brand product,
just return it anytime. It's that easy.

CAUTION: Blades are extremely sharp.
Safety goggles recommended.
Keep out of reach of children.

Examples of warnings
“gone too far”

100% COTTON
. mmur WREH WARM, INSIBE OUT, Wi Liey
: RS, USE GHLY LORINE BLEACH
nm' HEEHJH H!ﬁlﬁbt HOT 20N

Y COMMUNICATIVE MOBILE PHONE

WARNING:

Be careful of bad language in this mobile phone,
because a partner's feeling is going to be bad.
Let's keep mobile manners.
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Fasolas v. Bobcat of New York, Inc., --- N.E.3d ---- (2019)

2019 N.Y. Slip Op. 03657

2019 WL 2030249

THIS DECISION IS UNCORRECTED AND SUBJECT
TO REVISION BEFORE PUBLICATION IN THE NEW
YORK REPORTS.

Court of Appeals of New York.

Sofia FASOLAS, & C., Respondent,
V.

BOBCAT OF NEW YORK, INC,, et al., Defendants,
Bobcat of Long Island, Inc., et al., Appellants,
Port Jefferson Rental Center, Inc., & C.,
Respondent.

No. 29

I
Decided May 9, 2019

Synopsis

Background: Administrator of consumer’s estate brought
wrongful death action against skid-steer loader
manufacturer, skid-steer loader seller, and loader’s lessor,
alleging that the loader was defective because it did not
incorporate front door as standard safety feature instead of
optional one and because it was rented to consumer
without adequate warnings and trainings for its safe use.
The Supreme Court, Queens County, Roger N.
Rosengarten, J., denied defendants” motions for judgment
as matter of law and to set aside verdict in favor of
administrator and against them on issue of liability.
Defendants appealed. The Supreme Court, Appellate
Division, 53 N.Y.S.3d 61, affirmed, and leave to appeal
was granted to manufacturer and seller.

Holdings: The Court of Appeals, DiFiore, C.J., held that:

[l exception to strict products liability when a buyer
chooses not to obtain an optional safety device was not
categorically unavailable to manufacturer, and

2] jury was required to consider whether the loader was
safe without the door kit when used for its intended
purpose of digging or moving soil, not whether the loader
was reasonably safe for whatever use a renter might make
of it.

Reversed.

Rivera, J., filed dissenting opinion.

West Headnotes (6)

121

131

Products Liability
~Design

Exception to the general rule of strict products
liability for design defects, where the
manufacturer offers a product with an optional
safety device and the purchaser chooses not to
obtain it, is not categorically unavailable when
the allegedly defective product came into the
injured end user’s hands through the rental
market, rather than by a purchase transaction.

Cases that cite this headnote

Products Liability
o=Risk-utility test
Products Liability
«==Consumer expectations

A “defectively designed product™ is one which,
at the time it leaves the seller’s hands, is in a
condition not reasonably contemplated by the
ultimate consumer and is unreasonably
dangerous for its intended use and whose utility
does not outweigh the danger inherent in its
introduction into the stream of commerce.

Cases that cite this headnote

Products Liability
«Risk-utility test
Products Liability
«=Design defect

In a design defect case, the question for the jury
is whether, after weighing the evidence and
balancing the product’s risks against its utility
and cost, the product as designed is not

WESTLAW  © 2019 Thomson Reuters. No claim to original U.S. Government Works 1
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14]

51

reasonably safe.

Cases that cite this headnote

Products Liability
<+Risk-utility test
Products Liability
-=Forklifts and loaders

Exception to strict products liability when a
buyer chooses not to obtain an optional safety
device was not categorically unavailable to
manufacturer of rental “skid-steer” loader that
was leased by retail lessor without optional door
kit, in action arising when lessee was fatally
crushed by a small tree that entered the loader’s
open cab; lessor was in a superior position,
given the wide range of uses of the product, to
balance the benefits and risks of not purchasing
the door kit in the specifically-contemplated
circumstances of its clients’ intended uses, and
was held liable for the lessee’s injuries.

Cases that cite this headnote

Products Liability

~Nature of Product and Existence of Defect or
Danger

Products Liability

~Nature of product and existence of defect or
danger

Products Liability

+~Foreseeable or intended injury or use;
foreseeable misuse

Under the pattern jury instructions, which are
derived from governing precedent, the focus of
the jury’s inquiry as to whether a product is
defective is whether it is not reasonably safe for
its intended or reasonably foreseeable purpose; a
product is not reasonably safe if it is so likely to
be harmful to persons that a reasonable person
who had actual knowledge of its potential for
producing injury would conclude that it should
not have been marketed in that condition.

Cases that cite this headnote

16]

Products Liability
-~Foreseeable or intended use
Products Liability
~~Forklifts and loaders

In determining whether rental “skid-steer”
loader with bucket attachment that was leased
by retail lessor without optional door kit was
defective in products liability action against the
loader’s manufacturer, jury was required to
consider whether the loader was safe without the
door kit when used for its intended purpose of
digging or moving soil, not whether the loader
was reasonably safe for whatever use a renter
might make of it.

Cases that cite this headnote

Attorneys and Law Firms

Brendan T. Fitzpatrick, Garden City, for appellants.

Andrew
Fasolas.

H. Pillersdorf, New York, for respondent

Scott C. Watson, Woodbury, for respondent Port
Jefferson Rental Center.

Defense Association of New York, Inc., amicus curiae.

Opinion

DiFIORE, Chief Judge:

MIn Scarangella v. Thomas Built Buses, 93 N.Y .2d 655,
695 N.Y.S.2d 520, 717 N.E.2d 679 [1999] we recognized
an exception to the general rule of strict products liability
for design defects, where the manufacturer offers a

product
chooses

with an optional safety device and the purchaser
not to obtain it. In this case, we must examine

whether the exception is categorically unavailable when
the allegedly defective product came into the injured end
user’s hands through the rental market, rather than by a
purchase transaction. We conclude that no such “rental

market”

exclusion from Scarangella is appropriate, and

A% © 2019 Thomson Reuters. No claim to original U.S. Government Works 2
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that jury instructions incorporating the rental market
theory espoused by plaintiff’s expert were misleading and
incompatible with governing precedent. Accordingly, we
reverse the Appellate Division order and remit for a new
trial as to the manufacturer’s liability.

Elias Fasolas was killed while operating a Bobcat S-175
“skid-steer” loader (the loader) with a bucket attachment
when a small tree entered the open operator cab, crushing
him. Fasolas obtained the loader from defendant Port
Jefferson Rental Center, Inc. d/b/a Taylor Rental Center
(Taylor), a retail rental center, pursuant to a two-day
rental contract. Defendant Bobcat Company manufactured
the loader and defendant Bobcat of Long Island, Inc., a
distributor (collectively, Bobcat),! sold it to Taylor in
November 2006, along with three others at a price of
approximately $ 22,000 each. Taylor had similarly
purchased twenty S—175 loaders with bucket attachments
from Bobcat during the preceding decade, which were
rented to a diverse clientele including schools, fire
departments, churches, local businesses, contractors and
homeowners. Plaintiff Fasolas® estate brought strict
products liability claims against Bobcat and Taylor on
defective design and failure to warn theories, among
others.

The Bobcat S—175 loader is a ride-on machine that can be
used for multiple light construction functions. It consists
of a motorized base with wheels and hydraulic arms that
can be raised and lowered. The loader can be used for
different functions when connected to different
attachments. It has an open front operator cab and
includes rollover protection and fall protection systems as
standard safety features. According to the manufacturer,
the cab is open for easy use, convenient entry and exit and
to promote operator visibility.

The loader can accommodate up to 150 different
attachments, which are purchased separately. Each
attachment performs a different function, enabling the
machine to be customized for use for a variety of distinct
tasks. The bucket attachment, which is available with or
without teeth, is intended to be used to level soil and pick
up or transport dirt, broken branches and other loose
debris. A bucket with teeth, the attachment on the loader
rented by Fasolas, is also able to dig up and loosen
hard-packed earth. Some attachments — such as the “brush
saw” and “jackhammer” — come with a “special
applications kit” as a standard feature due to the potential
for flying debris to enter the cab during the types of
operation calling for those attachments. The special
applications kit consists of a top, rear windows and front
door made of a half-inch-thick plexiglass called “Lexan”
(“the door kit”) and can be attached to the loader to

enclose the cab and thus restrict airborne material from
entering that area.

*2 Although it came standard with some attachments, the
door kit could also be purchased as an optional
component at an approximate cost of § 800 to $ 1000 and
used when the loader was equipped with the bucket
attachment. However, Bobcat did not recommend the
door kit for use with a bucket attachment like the one
rented to Fasolas, since debris would not be expected to
fly into the cab if the bucket was used as intended — to dig
or move soil and other loose debris. According to Bobcat,
the loader with bucket attachment was not intended to be
used to knock down rooted trees, as other attachments
were available for that function.

The precise circumstances surrounding Fasolas’ rental
and use of the loader remain unclear. However, Taylor
employees testified that it was standard practice to
carefully question each prospective renter of a loader
about the intended use of the product, explaining that they
would refuse to rent the loader with bucket attachment for
inappropriate tasks, such as removing tree stumps.
According to the investigating detective, the 9—foot—tall
tree that killed Fasolas was still rooted in the ground and
apparently slid past the loader’s bucket attachment,
entering the open cab. Post-accident photographs
admitted at trial show the loader that Fasolas was
operating at rest in an area comprised of brush and small
trees.

As relevant here, plaintiff alleged that the loader was
defectively designed because it did not incorporate the
optional door kit At trial, plaintiff’s expert testified that
the failure to include the door kit as a standard feature for
any S—175 loader with bucket attachment destined for the
rental market was a “design defect” and that the Lexan
door could have saved Fasolas’ life by deflecting the tree
from entering the cab. He conceded that the loader as
configured without the door kit was not defective for all
uses. His theory was that the defect was present when the
product was placed in the “rental market” because, in his
view, this created the potential for an untrained end-user
to use the product in a manner for which the optional door
kit would be recommended. Thus, the expert further
opined that every piece of equipment going to the “rental
market” needed “all of the safety devices available.” The
expert did not offer a basis for the implicit conclusion that
a purchaser of the product would necessarily have more
training or experience than a renter or would be better
able to do without optional safety devices. Moreover, the
expert admitted that the loader and the cab’s opening
complied with all industry standards for skid-steer loaders
and represented industry “best practice”; he conceded that

LAY © 2019 Thomson Reuters. No claim to original U.S. Government Works 3
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no industry writing, standard or expert supported his
opinion that a loader sold to a rental company required a
door kit as a standard feature.

Bobcat’s position at trial was that the S—175 loader with
bucket attachment was not defective without the door kit
when used for its intended purpose — to move soil. Bobcat
contended that Taylor had been made aware of the
availability of the door kit through a variety of means,
including handbooks and safety manuals accompanying
the machines, and conversations between employees of
Bobcat’s distributors and Taylor’s employees. Bobcat’s
employees testified that, upon delivery of each loader to
Taylor, each item on a general checklist was checked off
(ostensibly indicating it had been discussed), including
the availability of the optional door kit. Bobcat’s theory
was that Fasolas misused the product by attempting to
plow over or dig up trees, which was not a proper use of
the loader with bucket attachment. The manufacturer’s
employees explained that different attachments for the
loader are available for leveling trees and include the door
kit as a standard feature to prevent airborne material from
entering the cab.

*3 At the close of plaintiff’s case, the Bobcat defendants
moved pursuant to CPLR 4401 for judgment as a matter
of law dismissing the complaint against them, contending,
among other things, that they could not be liable for
failing to make the door kit a standard feature and should
be relieved from strict liability under Scarangella.
Tracking the 3—pronged Scarangella test, Bobcat argued
that (1) Taylor, the purchaser, was thoroughly
knowledgeable about the loader with the bucket
attachment and actually aware that the door kit was
available; (2) under normal circumstances of use the
loader with bucket attachment was not unreasonably
dangerous without the optional door kit; and (3) Taylor
was in a superior position than Bobcat to balance the
benefits and risks of not purchasing the optional safety kit
for the product’s contemplated use by its clientele,
including Fasolas.

The trial court reserved decision on the motion and denied
Bobcat’s request that the jury be instructed to consider
whether Bobcat satisfied the Scarangella test. In its strict
product liability charge, over Bobcat’s objection, the
court departed from the pattern jury instructions (PJI
2:120), fashioning a new charge advising the jury that it
could find that the loader was “defective if it’s not
reasonably safe, and in this case we mean reasonably safe
to be put in the rental market (emphasis added).” The jury
was also instructed to consider whether the loader was
defective because it did not “include a protective front
door ... for the purposes of being rented (emphasis

added).” Additional modifications, similarly incorporating
the rental market theory propounded by plaintiff’s expert,
permeated the charge.

The jury found that Fasolas was not at fault and rendered
a verdict in favor of plaintiff, awarding $ 1 million in
damages and finding the Bobcat defendants and Taylor
liable on the defective design theory. It did not credit the
failure to warn theory as against Bobcat but found that
Taylor’s warnings were defective and that its training of
the deceased was inadequate. Twenty-five percent of the
fault was apportioned to each Bobcat defendant and fifty
percent to Taylor.

The court denied Bobcat’s motion to set aside the verdict,
rejecting the argument (among others) that the court erred
in modifying the product liability charge to reflect the
“rental market” theory. The court reasoned there were
“two streams of commerce into which the [loader] ... was
released and to which the Bobcat Defendants owed a
duty,” and it was the “home owner, non-professional
occasional renter who deserved protection from such
dangers as befell the Plaintiff’s decedent herein” (internal
quotation marks omitted).

The Appellate Division affirmed, framing the question as
“whether the manufacturer and seller of a product that is
allegedly defective because of the absence of an optional
safety device can invoke the Scarangella exception to
liability where the product was sold to a buyer which, in
turn, rented the product to the ultimate consumer” (150
A.D.3d 147, 150 [2d Dept 2017]). The court answered
that question in the negative, holding “that the
Scarangella exception is not applicable where, as here,
the product is sold to a rental company” (id. at 150-151,
53 N.Y.S.3d 61). The court reasoned that Bobcat knew
“Taylor would be renting the loader to persons over
whom Taylor had no control, and who might lack any
experience operating heavy equipment.” The court further
speculated that Taylor had little motivation to engage in a
reasonable risk-benefit analysis because its agent who
purchased the machine “was not at risk of personal harm
through use of the loader without the optional safety
device” (id at 156, 53 N.Y.S.3d 6l). The court
distinguished Taylor’s position from that of the buyer in
Scarangella, an employer in control of the worksite where
its employees would be mainly at risk.

*4 We granted the Bobcat defendants leave to appeal to
this Court (31 N.Y.3d 906, 103 N.E3d 1242 [2018]).
Because we do not adopt the rental market distinction as a
limitation on our holding in Scarangella and conclude
that plaintifs expert’s theory was improperly
incorporated into the strict products liability instruction
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charged to the jury, we reverse the Appellate Division
order and remit for a new trial as against them on the
design defect claim.

Our recognition of the strict product liability cause of
action in Codling v. Paglia, 32 N.Y.2d 330, 345 N.Y.5.2d
461, 298 N.E.2d 622 [1973] rested on the principle that
the manufacturer is in a superior position to know when
its product is suitably designed and safely made for its
intended purpose. Thus, imposing strict liability on the
manufacturers for defects in the products they
manufactured “should encourage safety in design and
production, and the diffusion of this cost in the purchase
price of individual units should be acceptable to the user
if” it results in added assurance of protection (/d. at 341,
345 N.Y.S.2d 461, 298 N.E.2d 622). Although originally
applied to cases involving manufacturing defects, the
cause of action evolved to include claims based on
defective design (Voss v. Black & Decker Mfg. Co., 59
N.Y.2d 102, 463 N.Y.S.2d 398, 450 N.E.2d 204 [1983])
and inadequate warnings (Liriano v. Hobart Corp ., 92
N.Y.2d 232, 677 N.Y.S.2d 764, 700 N.E.2d 303 [1998]).

121 314[A] defectively designed product is one which, at the
time it leaves the seller’s hands, is in a condition not
reasonably contemplated by the ultimate consumer and is
unreasonably dangerous for its intended use” and “whose
utility does not outweigh the danger inherent in its
introduction into the stream of commerce” (Voss, 59
N.Y.2d at 107, 463 N.Y.S.2d 398, 450 N.E2d 204
[internal quotation marks and citation omitted] ). In a
design defect case, the question for the jury “is whether
after weighing the evidence and balancing the product’s
risks against its utility and cost ... the product as designed
is not reasonably safe” (/d. at 109, 463 N.Y.S.2d 398, 450
N.E.2d 204). In Voss, we identified a series of factors that
are relevant to the jury’s risk-utility analysis, including:
(1) the product’s utility “to the public as a whole and to
the individual user; (2) the nature of the product — that is,
the likelihood that it will cause injury; (3) the availability
of a safer design; (4) the potential for designing and
manufacturing the product so that it is safer but remains
functional and reasonably priced; (5) the ability of the
plaintiff to have avoided injury by careful use of the
product; (6) the degree of awareness of the potential
danger of the product which reasonably can be attributed
to the plaintiff; and (7) the manufacturer’s ability to
spread any cost related to improving the safety of the
design” (id. [internal citations omitted]; Yun Tung Chow
v. Reckitt & Colman, I[nc., 17 N.Y.3d 29, 34, 926
N.Y.S.2d 377, 950 N.E.2d 113 [2011]). These factors are
“rooted in a recognition that there are both risks and
benefits associated with many products and ... instances in
which a product’s inherent dangers cannot be eliminated

without simultaneously compromising or completely
nullifying its benefits” (Denny v. Ford Motor Co., 87
N.Y.2d 248, 257, 639 N.Y.S.2d 250, 662 N.E.2d 730
[1995]).

In Scarangella, 93 N.Y.2d 655, 695 N.Y.8.2d 520, 717
N.E.2d 679, we recognized an exception to the general
rule of strict liability for design defects, where the
manufacturer offers a product with an optional safety
device that is not a required accessory, the purchaser
chooses not to buy it and an injured party claims the
product is defective due to the absence of the accessory.
There, the plaintiff — a bus driver — was injured when
struck by a bus that was being operated in reverse by a
co-worker. She brought a defective design claim against
the bus manufacturer, claiming the bus should have been
equipped with an automatic back-up alarm because a
driver always has a substantial blind spot when operating
in reverse. The manufacturer offered an optional back-up
alarm but plaintiff's employer declined to purchase it
because it was noisy and the employer was concerned
about receiving complaints from the bus yard’s suburban
neighbors, instead opting to instruct drivers to sound the
horn when reversing.

*5 In determining that the manufacturer should not be
liable for the accident, we held that a product is not
defective—and a manufacturer or seller is not strictly
liable for a design defect based upon a claim that optional
safety equipment should have been a standard
feature—when the following three conditions are met:
“(1) the buyer is thoroughly knowledgeable regarding the
product and its use and is actually aware that the safety
feature is available; (2) there exist normal circumstances
of use in which the product is not unreasonably dangerous
without the optional equipment; and (3) the buyer is in a
position, given the range of uses of the product, to balance
the benefits and the risks of not having the safety device
in the specifically contemplated circumstances of the
buyer’s use of the product” (/d. at 661, 695 N.Y.S.2d 520,
717 N.E.2d 679 [emphasis in original] ). When these
elements are present, “the buyer, not the manufacturer, is
in the superior position to make the risk-utility
assessment, and a well-considered decision by the buyer
to dispense with the optional safety equipment will excuse
the manufacturer from liability” (id.).

There is no claim here that Scarangella was wrongly
decided. Rather, the dispute is over whether the exception
is categorically unavailable to a manufacturer that sells its
product to purchasers known to rent the product to the
public. Bobcat asks this Court to reject the holding below
that Scarangella has no application where “the product is
sold to a rental company” — a conclusion apparently
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reached by no other court. The trial court denied Bobcat’s
request for a Scarangella charge and altered the pattern
jury instruction based on the rental market theory of
plaintiff’s expert. The Appellate Division reasoned that
Scarangella was not available here because, as a rental
agent, Taylor did not retain “control” over the loader’s
use and thus could not have been in a superior position to
engage in the risk-utility analysis required by prong three.
We do not agree.

Both courts misinterpreted the third Scarangelia factor
which requires consideration of the purchaser’s ability, in
light of the possible uses of the product, to assess the risks
and benefits of purchasing the safety device given the
circumstances and the contemplated uses of the product at
the time of acquisition. For these purposes, the
contemplated “use” of the product was not “rental” or
“placement in the rental market” — that is merely the
process by which the product came into the hands of the
end user. The preoccupation with this process deviates
from our analysis in Scarangella by shifting the focus
away from the purchaser’s knowledge of the product and
ability to make a reasoned judgment concerning the utility
of the safety feature and toward the nature of the
marketplace through which the product passed.

4IBobcat’s theory was that the loader was not
unreasonably dangerous without the optional door kit
when used for its intended purpose of moving soil and
that Taylor knew its own clientele and was in control of
who would have access to the loader (i.e., its rental
customers) and for what purpose. Thus, it argued that
Taylor was in a superior position, given the wide range of
uses of the product, to balance the benefits and risks of
not purchasing the door kit in the
specifically-contemplated circumstances of its clients’
intended uses. Taylor’s status as a retail rental company
does not establish, as a matter of law, that it was not in a
position to engage in the balancing analysis contemplated
by the third prong of Scarangella. Without question,
whether the buyer exercises control over the product’s use
in its capacity as an employer or otherwise is a
consideration that is relevant to a determination of the
buyer’s relative “position” to engage in the proper
balancing inquiry — but it is not dispositive.’ A lessor may
be able to appropriately mitigate risk by carefully
controlling to whom it rents its products and for what use.
In this case, testimony was presented that Taylor rented
its products to businesses, contractors, schools and other
community institutions, such as the fire department —
entities that may have possessed training and expertise in
the use of loaders and other construction equipment.

*6 We are also unpersuaded that the Scarangelia

exception was categorically unavailable to Bobcat here
because “the person making the purchasing decision on
Taylor’s behalf was not at risk of personal harm through
use of the loader without the optional safety device” (150
A.D.3d at 156, 53 N.Y.S.3d 61). There is no “risk of
personal harm” requirement in Scarangella. It is not
unusual for a purchaser to obtain a product contemplating
its use by someone else — an employee, co-worker,
partner, family member or, as in this case, customer. The
fact that the end user may not be the purchaser is also not
disqualifying under Scarangella. In fact, in that case the
purchasing decision was made—not by an employee who
worked in the bus yard—but by the president and chief
operating officer of the bus company, which owned and
operated 190 school buses and had 300 employees.

The Scarangella purchaser undoubtedly took the safety of
his employees into account when he made the “considered
decision” not to purchase the back-up alarm. We are
unwilling to presume, as a matter of law, that a purchaser
such as Taylor would not have a comparable interest in
the well-being of its retail rental customers. Moreover,
unlike the bus company, which was shielded from direct
liability for employee injury by the Workers’
Compensation Law, Taylor could be — and in fact was —
held liable for Fasolas’ injuries and, thus, had and retains
a pecuniary interest in ensuring the safety of the products
rented to its customers. Scarangella’s 3—prong test —
faithfully applied — already requires assessment of the
purchaser’s basis of knowledge concerning the scope of
the intended uses of the product and its ability to weigh
the risks and benefits of available optional safety devices.
There is no need to engraft a “rental market” exemption,
nor does our rejection of that approach expand the
Scarangella defense.

ISl 1¥IThe misplaced focus on the fact that plaintiff
acquired access to the loader through the rental process
was not confined to the Scarangella issue. The trial
court’s product liability charge incorporated the same
rental market theory underlying the creation of a blanket
exemption from Scarangella and, thus, imparted an
improper standard to the jury. Under the pattern jury
instructions, which are derived from our governing
precedent, the focus of the jury’s inquiry as to whether a
product is defective is whether “it is not reasonably safe”
“for its intended or reasonably foresecable purpose™ (PJI
2:120, citing Voss, supra). A product is “not reasonably
safe” if it “is so likely to be harmful to [persons] that a
reasonable person who had actual knowledge of its
potential for producing injury would conclude that it
should not have been marketed in that condition” (id.). In
determining whether the product should have been
marketed in that condition, the pattern charge instructs the
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jury to balance “the risks involved in using the product
against (1) the product’s usefulness and its costs, and (2)
the risks, usefulness and costs of the alternative design as
compared to the product the defendant did market” (id.).
The nature of the market transaction that placed the
product in the end-user’s hands — whether the product was
purchased or rented — is not part of this calculus.

The uncontested trial testimony was that the intended uses
of the loader with bucket attachment were to dig or move
soil and other loose debris. Bobcat offered evidence that,
in this configuration and for this purpose, the loader was
safe without the door kit and that the door kit was
designed for use with other attachments not purchased by
Taylor. However, by charging the jury that it should
consider whether the loader was safe without the door kit
for use “in the rental market” — rather than safe for its
intended and reasonably foreseeable uses — the court put
its imprimatur on the expert’s rental market theory.
Rather than considering Bobcat’s evidence that the loader
with the bucket attachment was safe for its intended use
without the door kit, the jury was led to believe that the
manufacturer had some higher, undefined duty when the
product came into the end-user’s possession in the course
of a rental transaction. Indeed, the modified jury charge
here improperly suggested that, when placed in the “rental
market,” the Bobcat loader had to be reasonably safe for
“whatever use” a renter might make of it. Thus, the
charge impermissibly expanded the universe of
circumstances where the jury could have found the
Bobcat product to be defective.

*7 Plaintifs expert conceded that the rental market
theory he advanced would effectively require a
manufacturer to include every optional safety device as a
standard feature for every piece of equipment it knows is
destined for the rental market. As a practical matter, this
theory would be unworkable with respect to many
products, including this one. The undisputed proof at trial
indicated that the loader had 150 attachments that served
different purposes and included various safety devices,
depending on their function. Under the expert’s theory,
every safety device available for every attachment would
need to accompany every loader entering the rental
market. This would significantly raise the cost of the
product — perhaps making it prohibitively expensive and,
thus, essentially inaccessible to the occasional user that
had neither the means nor the desire to purchase a loader.
Because the court’s jury instructions on defective design
erroneously incorporated the rental market theory as a
standard for the manufacturer to meet, Bobcat is entitled
to reversal and a new trial on this basis alone.

Having deemed Scarangella to be wholly inapplicable,

neither the trial court nor the Appellate Division
examined whether Bobcat raised a triable question of fact
warranting a Scarangella charge. Because Bobcat is
entitled, in any event, to a new trial on the design defect
claim due to the error in the strict products liability
instruction, we have no occasion to do so either. For
purposes of resolution of this appeal, it is sufficient to
observe as a matter of law, based on the evidence
presented at this trial, that Bobcat was not entitled to a
directed verdict in its favor on the Scarangella exception.
Whether a Scarangella instruction will be appropriate on
retrial is a matter for the trial court to determine based on
the evidence presented at that time. Bobcat’s evidentiary
argument is academic.

Accordingly, the order of the Appellate Division, insofar
as appealed from, should be reversed, with costs, and the
motion of defendants Bobcat of Long Island, Inc. and
Bobcat Company for a new trial granted.

RIVERA, J. (dissenting):

In this appeal, we must determine whether the exception
to strict products liability recognized in Scarangella v.
Thomas Built Buses, 93 N.Y.2d 655, 695 N.Y.S.2d 520,
717 N.E.2d 679 [1999] applies to a manufacturer that
sells its product to a rental company, which in turn rents it
to an individual who suffers injuries that were allegedly
caused by the manufacturer’s failure to install as standard
an optional safety device. The majority’s expansion of
Scarangella to absolve a manufacturer of liability, if the
renting company has information about the product and
the optional safety equipment that has not been provided
to the renter, runs counter to our products liability public
policy goals and the instrumentalist rationale of
Scarangella.

Contrary to the majority view, under New York’s
established tort law doctrine and product liability rules for
design defect claims, the manufacturer could not avoid its
nondelegable duty to produce a safe product based solely
on information about the product known to a rental
company. Instead, “departure from the accepted rationale
imposing strict liability upon the manufacturer” (id, 93
N.Y.2d at 661, 695 N.Y.S.2d 520, 717 N.E.2d 679) was
justified only when the ultimate user, or another party in
the chain of distribution with control over the use
environment, was sufficiently knowledgeable about the
product and the optional safety device’s availability to
conduct an adequate multifactor risk-utility analysis (/d.,

Voss v. Black & Decker Mfe. Co., 59 N.Y.2d 102, 109,
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463 N.Y.S.2d 398, 450 N.E.2d 204 [1983]).

Here, the evidence did not establish that the person in the
best position to balance the risk and benefits of the
product’s use without the safety device—the renter—had
such knowledge, or that the manufacturer took steps when
entering the rental equipment market to ensure the renter
would receive the information necessary to engage in a
risk utility analysis, even if the manufacturer did not have
direct access to the renter. Therefore, the question of the
manufacturer’s strict liability, based on its introduction
into the rental market of its machinery without the safety
device, was properly submitted and charged to the jury. A
new trial is not warranted, and I would affirm the order of
the Appellate Division.

Manufacturer Products Liability for Design Defects

*8 Before turning to the application of strict liability for a
defectively designed product introduced to the ultimate
user through a rental market distribution chain, it is
important to review, in broad strokes, the development of
products liability theory. Generally, this area of law has
developed in response to the shortcomings of other legal
rules in addressing the costs of injuries caused by changes
in the market (Guido Calabresi, A Broader View of the
Cathedral: The Significance of the Liability Rule,
Correcting a Misapprehension, 77 Law & Contemp Probs
1 [2014]). Its analytical tenets are grounded in social
policy concerns and instrumentalist goals (see Michael L.
Rustad, Twenty—First-Century Tort Theories: The
Internalist/Externalist Debate, 88 Ind LI 419 [2013]).

A. Strict Liability for Product Injuries

“In many ways, the birth of modern products liability in
the United States can be traced to Judge Cardozo’s 1916
majority opinion [ ] in MacPherson v. Buick Motor Co.”

(Daniel W. Leebron, An Introduction to Products
Liability: Origins, Issues and Trends, 1990 Ann Surv Am
L 395, 396 [1991])." Judge Cardozo rejected the
traditional privity-based liability for negligence that
depended on a contractual duty to the purchaser of a
product, because “[if] the nature of a thing is such that it
is reasonably certain to place life and limb in peril when
negligently made, it is then a thing of danger”
(MacPherson v. Buick Motor Co., 217 N.Y. 382, 389, 111
N.E. 1050 [1916]). This analysis excised privity as “the
principal bar to recovery for persons injured by products”
(Product Liability § 1.01). In the century since the
MacPherson decision, other jurisdictions have adopted
and expanded upon the exception to privity (see eg
Coakley v. Prentiss—Wabers Stove Co., 182 Wis. 94, 195
N.W. 388, 392 [1923] [collecting cases in other
jurisdictions]; William J. Prosser, The Assault Upon the
Citadel (Strict Liability to the Consumer), 69 Yale L ]
1099, 1101-1102 [1960]).> The Restatement of Torts
adopted strict liability in 19635 (Restatement [Second] of
Torts § 402A), state legislatures enacted product liability
statutes, and the jurisprudence continued to develop.’
Courts drew from contracts, theories of warranty, as well
as tort in adopting standards for products liability. As
noted by the Restatement (Third) of Torts for Products
Liability, “ ‘strict products liability’ is a term of art that
reflects the judgment that products liability is a discrete
area of tort law which borrows from both negligence and
warranty. It is not congruent with classical tort or contract
law” (Restatement [Third] of Torts: Prods Liab § 1,
Comment a). The law expanded to permit claims for
failure to warn, instruct, inspect or test, and for
manufacturing and design defects.

*9 As the law developed to recognize strict liability for a
manufacturer’s defective design, jurisdictions differed on
their approaches for holding a manufacturer liable (see
generally Kyle Graham, Strict Products Liability at 50:
Four Histories, 98 Marq L. Rev 555 [2014]; Dominick
Vetri, Order Out of Chaos: Products Liability
Design—Defect Law, 43 U Rich L Rev 1373 [2009]; David
G. Owen, Design Defects, 73 Mo L Rev 291 [2008]).
Current law reflects jurisdictional variations on the same
theme: the manufacturer is liable for a defect in the design
of its product that is the proximate cause of a plaintiff’s
injury. Examples of product recalls and extensive
litigation that have received national attention over the
years easily come to mind—phones unexpectedly
catching fire, car ignition switch flaws, drugs
substantially increasing the risk of heart attack and
death—and easily illustrate the interest in addressing the
harms caused by unsafe products.’

The main features of products liability are
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straightforward: it relieves the plaintiff from establishing
that the manufacturer acted negligently in designing the
product and generally does not permit shifting
preventable risks to consumers (Voss, 59 N.Y.2d at 107,
463 N.Y.S.2d 398, 450 N.E.2d 204 [“Liability attaches
when the product, as designed, presents an unreasonable
risk of harm to the user”] ). The Restatement (Third) of
Torts: Products Liability rejected “the ‘consumer
expectations test’ as the governing standard for defining
product defect” (Prods Liab § 8, Comment b), and instead
adopted a foreseeability test. Thus, a product “is defective
in design when the foreseeable risks of harm posed by the
product could have been reduced or avoided by the
adoption of a reasonable alternative design by the seller or
other distributor, or a predecessor in the commercial chain
of distribution, and the omission of the alternative design
renders the product not reasonably safe” (Restatement
[Third] of Torts: Prods Liab § 2[b] ). This Restatement
also rejected the patent danger rule—which had been
adopted by various jurisdictions—meaning manufacturers
have a duty to eliminate obvious risks when they can do
so by cost-effective design changes (Restatement [Third]
of Torts: Prods Liab § 2, Comment d). This reflects the
Third Restatement’s view that liability for design defects
is “predicated on a different concept of responsibility”
than, for example, manufacturing defects because design
defects are by definition based on “the manufacturer’s
own design specifications” (Restatement [Third] of Torts:
Prods Liab § 2, Comment a). Accordingly, “various
trade-offs need to be considered in determining whether
accident costs are more fairly and efficiently borne by
accident victims, on the one hand, or on the other hand,
by consumers generally through the mechanism of higher
product prices attributable to liability costs imposed by
courts on product sellers” (id.). This devolves to whether
the manufacturer has made the choice society is willing to
accept as to the balance between the risks of the product
as designed and the benefits it provides.

*10 Strict liability is justified by public policies that seek
to reduce injuries while acknowledging the benefits of
inventions and product development (see Codling v.
Paglia, 32 N.Y.2d 330, 341, 345 N.Y.5.2d 461, 298
N.E.2d 622 [1973]; Calabresi, 4 Broader View of the
Cathedral, 77 Law & Contemp Probs 1 [discussing the
liability rules in tort “as an essential part of the social
structure and of the law” and the fundamental public
function of tort] ). Courts attempt to achieve social goals
by adopting standards of strict liability that accomplish
any or a combination of the following outcomes: (1)
entrepreneurial liability, meaning accident costs are
included in the cost of doing business; (2) risk-spreading
by manufacturers because they are in a better position “to
absorb and allocate risk of injury through price increases,

insurance, etc., than those who suffer illness and disability
from defective products” (Prod Liab § 1.04[1] ), (3)
compensation of innocent victims; (4) deterring the
production of unsafe products, and improving product
quality; (5) the party that introduces the product into the
market bears the costs of injury rather than the customer
who is powerless to protect against defective products;
and (6) risk control, to ensure liability is placed on the
entity “in the best position to understand the nature and
the extent of the risk and to control that risk” (Prod Liab §

1.04[1][g] )

B. Manufacturer Design Defect Strict Liability under New
York Law

Our Court has set forth clear rules in this area of law:
“[w]here a plaintiff is injured as a result of a defectively
designed product, the product manufacturer or others in
the chain of distribution may be held strictly liable for
those injuries” (Hoover v. New Holland N. Am. Inc., 23
N.Y.3d 41, 53, 988 N.Y.S.2d 543, 11 N.E.3d 693 [2014]).
Accordingly, “the manufacturer is under a nondelegable
duty to design and produce a product that is not defective”
(Robinson v. Reed—Prentice Div. of Package Machinery
Co., 49 N.Y.2d 471, 479, 426 N.Y.S.2d 717, 403 N.E.2d
440 [1980]).

“[A] defectively designed product is one which, at the
time it leaves the seller’s hands, is in a condition not
reasonably contemplated by the ultimate consumer and is
unreasonably dangerous for its intended use; that is one
whose utility does not outweigh the danger inherent in its
introduction into the stream of commerce” (id.). The
Court has also explained that “[s]trict products liability
for design defect ... differs from a cause of action for a
negligently designed product in that the plaintiff is not
required to prove that the manufacturer acted
unreasonably in designing the product. The focus shifts
from the conduct of the manufacturer to whether the
product, as designed, was not reasonably safe” (Voss, 59
N.Y.2d at 107, 463 N.Y.S.2d 398, 450 N.E.2d 204). A
manufacturer is strictly liable for a design defect because
“regardless of [the manufacturer’s] lack of actual
knowledge of the condition of the product [the
manufacturer] is in the superior position to discover any
design defects and alter the design before making the
product available to the public. Liability attaches when
the product, as designed, presents an unreasonable risk of
harm to the user” (id.; see also Codling, 32 N.Y.2d at
340, 345 N.Y.S.2d 461, 298 N.E.2d 622 [“In today’s
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world, it is often only the manufacturer who can fairly be
said to know and to understand when an article is suitably
designed and safely made for its intended purpose”] ).
“[I]n the products liability cases, rather than arising out of
the ‘will or intention of the parties,” the liability imposed
on the manufacturer is predicated largely on
considerations of sound social policy, including consumer
reliance, marketing responsibility and the reasonableness
of imposing loss redistribution” (Milau Associates v.
North Ave. Development Corp., 42 N.Y .2d 482, 498, 398
N.Y.S.2d 882, 368 N.E.2d 1247 [1977] [internal citations
and alternation omitted] ), in addition to the social
policies already set forth above. Thus, a manufacturer is
strictly liable for injuries proximately caused by a design
defect in its product (id.).

In Voss, the Court identified seven nonexclusive factors to
be considered in balancing the risks created by the
product’s design against its utility and cost, including:
“(1) the utility of the product to the public as a whole and
to the individual user:; (2) the nature of the product-—that
is, the likelihood that it will cause injury; (3) the
availability of a safer design; (4) the potential for
designing and manufacturing the product so that it is safer
but remains functional and reasonably priced; (5) the
ability of the plaintiff to have avoided injury by careful
use of the product; (6) the degree of awareness of the
potential danger of the product which reasonably can be
attributed to the plaintiff, and (7) the manufacturer’s
ability to spread any cost related to improving the safety
of the design” (id. at 109, 463 N.Y.S.2d 398, 450 N.E.2d
204). The requisite

*11 “analysis is rooted in a recognition that there are
both risks and benefits associated with many products
and that there are instances in which a product’s
inherent dangers cannot be eliminated without
simultaneously compromising or completely nullifying
its benefits. In such circumstances, a weighing of the
product’s benefits against its risks is an appropriate and
necessary component of the liability assessment under
the policy-based principles associated with tort law”
(Denny v. Ford Motor Co., 87 N.Y.2d 248, 257, 639
N.Y.S.2d 250, 662 N.E.2d 730 [1995] [internal citation
omitted] ).

Similar to the view of the Third Restatement, the Court
has acknowledged that unlike manufacturing defects,
“[i]n design defect cases, the alleged product flaw arises
from an intentional decision by the manufacturer to
configure the product in a particular way” (id. at 257 n. 3,
639 N.Y.S.2d 250, 662 N.E.2d 730). The Court has thus
recognized that this risk-utility analysis is “closer to that
used in traditional negligence cases, where the
reasonableness of an actor’s conduct is considered in light

of a number of situation and policy-driven factors” (id. at
267, 639 N.Y.S.2d 250, 662 N.E.2d 730; Restatement
[Third] of Torts: Prods Liab § 1, Comment a).

In Scarangella v. Thomas Built Buses, this Court
recognized an exception to a manufacturer’s strict liability
for a design defect and shifted the manufacturer’s
responsibility for the risk-utility analysis to a buyer with
superior knowledge about the risks and benefits of the
buyer’s contemplated use without the optional safety
device.* “In an effort to lend predictability to litigation of
this kind,” (Passante v. Agway, 12 N.Y.3d 372, 384, 881
N.Y.S.2d 641, 909 N.E2d 563 [2009]), the Court
identified “some governing principles for cases where a
plaintiff claims that a product without an optional safety
feature is defectively designed because the equipment was
not standard” (Scarangella, 93 N.Y.2d at 661, 695
N.Y.S8.2d 520, 717 N.E.2d 679).

“The product is not defective where the evidence and
reasonable inferences therefrom show that: (1) the
buyer is thoroughly knowledgeable regarding the
product and its use and is actually aware that the safety
feature is available; (2) there exist normal
circumstances of use in which the product is not
unreasonably  dangerous  without the optional
equipment; and (3) the buyer is in a position, given the
range of uses of the product, to balance the benefits and
the risks of not having the safety device in the
specifically contemplated circumstances of the buyer’s
use of the product. In such a case, the buyer, not the
manufacturer, is in the superior position to make the
risk-utility assessment, and a well-considered decision
by the buyer to dispense with the optional safety
equipment will excuse the manufacturer from liability.
When the factors are not present, there is no
justification for departure from the accepted rationale
imposing strict liability upon the manufacturer because
it ‘is in a superior position to discover any design
defects’ ™ (Scarangella, 93 N.Y.2d at 661, 695
N.Y.S.2d 520, 717 N.E.2d 679, quoting Foss, 59
N.Y.2d at 107, 463 N.Y.S.2d 398, 450 N.E.2d 204).

Our Court has since clarified that “[u]nder Scarangella,
the second question is not whether equipment ‘would
normally be used’ without unreasonable danger; it is
whether ‘there exist normal circumstances of use” where
the danger is not unreasonable. In other words, if there
exist buyers who use the product normally and can forgo
the safety feature without unreasonable risk, the judgment
as to which buyers ought to do so is left to the buyers
themselves” (Passante, 12 N.Y.3d at 385, 881 N.Y.5.2d
641,909 N.E.2d 563).

*12 In those cases where a defendant manufacturer argues
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that the exception applies, the trial court conducts an
analysis in accordance with the principles set forth in
Scarangella to determine whether the plaintiff made a
prima facie showing that the manufacturer’s failure to
install the optional safety device is a design defect, so as
to present a triable issue of fact for the jury on that
question. If the court concludes the plaintiff has met this
threshold burden, the jury is charged with determining “if
a reasonable person who knows or should have known of
the product’s potential for causing injury and of the
feasible alternative design[s] would have concluded that
the product should not have been marketed in that
condition” (PJI 2:120; Voss, 59 N.Y.2d at 108-109, 463
N.Y.S.2d 398, 450 N.E.2d 204). In reaching its verdict,
the jury must “balance[e] the risks inherent in the product,
as designed, against its utility and cost,” weighing such
relevant factors as those recognized in Voss (see Voss, 59
N.Y.2d at 109, 463 N.Y.S5.2d 398, 450 N.E.2d 204).

IL.

Scarangella Applies Solely to Cases Where the Ultimate
User or Purchaser with Control Over the Use
Environment Has Special Knowledge

Defendant is a manufacturer who argues that the
Scarangella exception to strict products liability applies
because the rental company to which it sold its
injury-causing product had knowledge about the machine
and the available optional safety device to make the
requisite risk-utility analysis. This application of
Scarangella —which shifts the balancing of risks and
benefits to a rental company that is neither the ultimate
user nor has control over the use environment—and now
adopted by the majority—is inapt. The exception
recognized in Scarangella to strict liability applies when
the party has adequate information about the product and
the optional safety device, along with superior knowledge
to that of the manufacturer of the circumstances of the
particular use. In a case involving the rental market, that
party is the renter, not the rental company.*

A. The Underlying Litigation

Sofia Fasolas, as administrator of Elias Fasolas’s estate,
commenced this wrongful death action, alleging strict
liability for defective design and manufacture, negligence,
breach of express and implied warranties, and failure to
warn. As established at trial, Elias Fasolas rented a
Bobcat S 175 skid-steer loader with a bucket attachment
from defendant-respondent Port Jefferson Rental Center,
Inc., d/b/a Taylor Rental Center (Taylor). Taylor
purchased the loader from defendant Bobcat Long Island,
Inc. (Bobcat LI), the distributor for manufacturer
defendant Bobcat Company (Bobcat). Taylor rents
various products, including Bobcat machinery, to the
general public.

*13 For over 50 years, Bobcat has built “compact
equipment” and leads the industry in the design,
manufacture, marketing, and distribution of this
equipment for construction, rental, landscaping,
agriculture, grounds maintenance, government, utility,
industry, and mining.” Bobcat’s brochure at the time of
the incident asserted that its skid loaders set the standard
for design, productivity, and comfort and that the loaders
were “state of the art.”

The loader is a piece of machinery that could be outfitted
with up to 150 different attachments to allow it to be used
for numerous landscaping-type tasks. Among those
attachments are the “bucket attachment™—either with or
without “teeth”—that could be used to move and pick up
dirt, broken branches, downed trees, and debris. A bucket
with teeth can dig and loosen up packed soil. Bobcat also
manufactured an optional special applications kit which
could be purchased for installation on the loader. As
relevant here, the kit included a thick plastic front door
for the operator cab—what the parties refer to as the
optional safety device. The Bobcat defendants presented
evidence at trial that it recommended installation of the
door when the loader was used with attachments that
created the risk of flying debris—such as the drilling
attachment. The door was not recommended when the
loader was used to move and level soil because it would
obstruct the user’s visibility and make it more difficult to
escape the cab. It is undisputed that Taylor purchased at
least eight loaders over the course of five years but did
not purchase the kits or have the doors installed on the
loaders.

Elias rented the loader without the door from Taylor for
personal use, to clear land on his family’s property. He
died while operating the loader when a small tree entered
the open front section of the cab and pushed him back,
pinning him against the back wall and ceiling of the cab.
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While the tree did not enter his body, he was pushed up
and crushed to death by the tree. The tree pushed Elias off
the controls (which are hand controlled) and unable to
reach them, Elias could not move the loader to back it off
the tree. The end of the tree remained rooted in the
ground. There was evidence that Elias likely suffered pain
and terror for approximately five to ten minutes as he
died. Plaintiff claimed that the loader without the door
was a design defect that proximately caused Elias’s death.
Plaintiff’s expert testified that, given the product was
entering the rental market, it was defectively designed to
not have the thick plastic door as a standard feature.

The testimony of both Taylor employees was consistent
with their having learned of the availability and purpose
of the kit and the door specifically only after Elias’s
accident. Although a Bobcat LI employee would go
through a checklist with a Taylor employee upon delivery
of a loader, the checklist had 20 different items on it and
did not mention the door by name. Bobcat’s brochure
mentioned the availability of the “special applications
kit,” which apparently included the door, but did not
contain specific language about the door or its purpose.

Supreme Court denied the Bobcat defendants’ request for
a jury charge on the Scarangella exception and charged
the jury on whether the product was defectively designed
for use in the rental market. The jury returned a verdict in
favor of plaintiff, and, as relevant here, apportioned each
Bobcat defendant twenty-five percent liability on a
defective design theory. Supreme Court denied
defendants’ pre- and post-verdict motions seeking to
avoid liability, concluding that Scarangella was “not
applicable” because Taylor was not the ultimate user. The
Appellate Division affirmed, holding the Scarangella
exception inapplicable because the manufacturer sold to a
rental company knowing that the company would rent to
persons over whom it had no control and who might lack
expertise in operating the equipment (150 A.D.3d 147, 53
N.Y.8.3d 61 [2017]).

*14 B. A Manufacturer Remains Strictly Liable for
Design Defects When It Enters the Product Rental Market

The majority adopts the view, advocated here, that the
exception recognized in Scarangella applies to absolve
the manufacturer of strict liability for a design defect
when it sells its product to a rental company that has
knowledge about the product and the manufacturer’s
optional safety device (majority op. at 2, 12, —

N.Y.S.3d at , ——, —— N.E.3d at ,—). The
majority’s analysis mischaracterizes the relevant question
as “whether the exception is categorically unavailable
when the allegedly defective product came into the
injured end user’s hands through the rental market, rather
than by a purchase transaction” (majority op. at 2, —
N.Y.S.3d at ——, ——, — N.E.3d at ——, ——). The
question is not whether the end user rented or purchased
the product, but whether the end user has the type of
knowledge necessary to make the risk-benefit analysis
that traditionally falls to the manufacturer. The majority’s

rejection of a * ‘rental market’ exclusion from
Scarangella (majority op. at 2, — N.Y.S.3d at ——, —
N.E.3d at ——) is an answer in search of a problem. It is

already the case that a rental company is subject to claims
for liability for its role in the distribution chain of an
allegedly defectively designed product (Restatement
[Third] of Torts: Prods Liab § 20[b] [“Commercial
nonsale product distributors include, but are not limited
to, lessors, bailors, and those who provide products to
others as a means of promoting either the use of
consumption of such products or other commercial
activity”] ). The real issue is whether the manufacturer
may escape strict liability by choosing to distribute its
product through a third-party rental company. Our cases,
including Scarangella, do not mandate absolution where
the information available to the buyer fails to place the
buyer in the position of “a highly knowledgeable
consumer” (Scarangella, 93 N.Y.2d at 661, 695 N.Y.S.2d
520,717 N.E.2d 679)."

The facts of Scarangella illustrate the point. The
third-party defendant in that case was a bus company that
declined an optional back-up alarm for its fleet of buses.
The company had decades of information and experience
about how school buses function, the conditions under
which the buses would be used without the optional
back-up alarm device, and knowledge about the risks to
its bus driver employees if it did not use the back-up
alarm (id.). Although the defendant manufacturer did not
sell to the end user (i.e., the bus drivers), it sold to their
employer—the party that instructed the drivers and
wielded control over the environment in which the
product was used. Indeed, because of the bus company’s
unique experience, it had access to information about the
product and the safety device and the environment in
which the buses would be moved. As a consequence of
this base knowledge, the company was able to weigh the
risks of forgoing use of the back-up alarm.

*15 The justifying premise of Scarangella — that “the
buyer, not the manufacturer, is in the superior position to
make the risk-utility assessment, [such that] a
well-considered decision by the buyer to dispense with
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the optional safety equipment will excuse the
manufacturer™—has no  application  where  the
manufacturer relies on the rental company’s knowledge
alone. The rental company is not the end user and, unlike
the bus company in Scarangella, the rental company has
no control over the environment in which the product will
be used.

It is the renter and not the rental company that is “in the
best position to make the cost-benefit analysis and act
upon it” (Guido Calabresi & Jon T. Hirschoff, Toward a
Test for Strict Liability, 81 Yale L J 1055, 1063 [1972]).
Indeed, because the rental company has no control over
how the product will actually be used, the only way a
rental company can assure that it does not run afoul of the
majority’s interpretation of Scarangella is to purchase all
the optional safety equipment, or not rent the machinery
at all. The former essentially makes the optional device
standard for rental purposes; the latter removes from the
market a multipurpose product with various beneficial
uses that in certain circumstances is not unreasonably
dangerous without the safety device. Neither outcome
furthers the public policy goals of risk control, allocative
efficiency,”" and consumer autonomy that justify our
state’s products liability rules.

The majority contends that whether the purchaser
“exercises control over the product’s use in its capacity as
an employer or otherwise is a consideration that is
relevant to a determination of the buyer’s relative
‘position’ to engage in the proper balancing inquiry—but
it is not dispositive™ (majority op. at 12, — N.Y.S.3d at
———, — N.E.3d at ——). The majority argues that the
facts of Scarangella demonstrated that the employer was
not able to sufficiently control the workplace to ensure the
product’s safe use. However, the question is not whether
the buyer succeeded in making the environment
accident-proof. The question is whether at the time of
purchase the buyer was in a better position than the
manufacturer to properly balance the product’s utility and
risks without the optional safety device. Scarangella
recognized that a manufacturer was not liable in those
rare cases where the purchaser was sufficiently
knowledgeable and motivated to make that determination.
Central to the analysis was our Court’s recognition that
the persons at risk from the decision not to purchase the
optional safety device were the buyer and “almost
exclusively” those within the buyer’s employ who were
specifically instructed and required to use the product in a
certain manner as part of their employment (Scarangella,
93 N.Y.2d at 662, 695 N.Y.S.2d 520, 717 N.E.2d 679).
The scenario presented here is akin to a leasing
arrangement, which generally does not absolve a
manufacturer of strict liability for a design defect merely

by selling the product to a lessor. Rather, both may be
liable, and a commercial lessor of a particular product can
be strictly liable, just like the manufacturer (see Michael
Weinberger, New York Products Liability, 2d § 5:7
[Thomson Reuter 2019]; Assam v. Deer Park Spring
Water, Inc., 163 F.R.D. 400, 405 [E.D.N.Y. 1995]
[applying New York law]; Winckel v. Atlantic Rentals &
Sales, Inc., 159 A.D.2d 124, 557 N.Y.S.2d 951 [2d Dept
1990]; Buley v. Beacon Tex—Print Ltd., 118 A.D.2d 630,
631, 499 N.Y.S.2d 782 [2d Dept 1986]; Nastasi v.
Hochman, 58 A.D.2d 564, 396 N.Y.S.2d 216 [Ist Dept
1977]). New York and “[m]ost jurisdictions that have
adopted the doctrine of strict liability in products liability
have also, when faced with the question, applied the
doctrine to commercial lessors or bailors or products, or
to lease transactions which are commercial in nature and
are not isolated cases” (Am L Prod Liab 3d § 36:19; see
also Restatement [Third] of Torts: Prods Liab § 1,
Comment b [“The rule stated in this Section applies not
only to sales transactions but also to other forms of
commercial product distribution that are the functional
equivalent of product sales”]; Restatement [Third] of
Torts: Prods Liab § 20[b] [*Commercial nonsale product
distributors include, but are not limited to, lessors, bailors,
and those who provide products as a means of promoting
either the use or consumption of such products or some
other commercial activity”] )."2

I1.

Additional Policy Concerns

*16 Several policy concerns further inform and confirm
this analysis, as viewed through the lens of our approach
to strict liability for defectively designed products
(illustrated by the Foss line of cases) and this Court’s
cabining of manufacturer liability in optional safety
equipment cases in accordance with the principles set
forth in Scarangella. These policy matters provide useful
insight for the future development of New York’s strict
liability law now that the majority has sanctioned the
reallocation of the burdens of risks and uncertainty from
manufacturer to nonuser purchaser.

First, the question of who is best positioned to control risk
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is made more difficult when the product has multiple
uses, some of which are not intended to be used with the
optional safety device. In these cases, the purchaser
knows what function the product will be performing and
dictates a particular use. As such, the argument goes, as
between the manufacturer and the purchaser, the
purchaser is in a better position to control the risks. To be
contrasted are single-purpose products, in which case the
manufacturer knows how the product is intended to be
used and the risks that arise from that specific use. The
manufacturer is therefore the party in the best position to
know the product’s dangers and avoid or account for
accident costs. Application of Scarangella to a rental
company, however, only further confuses the analysis as
the company is neither the user nor the party that may
dictate the renter’s actual use.

Second, and relatedly, the Scarangella approach depends
on the purchaser having the capacity to process and make
informed decisions based on information about the safety
device, the purchaser’s particularized knowledge about
the use environment and the purchaser’s assessment of the
risks of use without the safety device and the purchaser’s
ability to avoid that risk (93 N.Y.2d at 661, 695 N.Y.5.2d
520, 717 N.E.2d 679). Tests that depend on purchaser
knowledge have been criticized as failing to contend with
the unsophisticated customer (see Henderson & Twerski,
45 Ariz St L] 1399). Applying these same concerns to the
rental market, where the customer base includes
occasional or one-time renters with a limited foundational
knowledge about the product and its uses, it is unrealistic
to assume the renter, by mere fact of having access to
certain information, will adequately process the rental
company’s explanation of the purpose of the optional
safety device, and then engage in a multifactor risk-utility
assessment. We need only consider the weekend
do-it-yourself gardener or home-owner who rents a
machine at the local store and after a five-minute
explanation on how to use it, is assumed to have the same
understanding and skills to deploy the machine as skilled
contractors and those who regularly work with machinery.
How is that inexperienced person going to make an
analysis that has traditionally been placed on the
manufacturer? How are they to consider whether they can
avoid the risk? (Biss v. Tenneco, 64 A.D.2d 204, 207, 409
N.Y.S.2d 874 [4th Dept 1978] [manufacturer not liable
because purchaser was “the party in the best position to
exercise an intelligent judgment to make the trade-off
between cost and function, and it is (the purchaser) who
should bear the responsibility if the decision on optional
safety equipment presents an unreasonable risk to users”]
). This may appear simple enough when the user is
assessing a common product, with a low risk of injury,
but construction machinery is a far cry from a blender.

Third, treating the rental company as the buyer for
Scarangella purposes still requires that the manufacturer
provide information about the product and the optional
safety equipment, but only to the rental company. This is
not good public policy. Rather than abandon the
manufacturer strict liability rule, we should retain the
liability framework that holds liable every party in the
distribution chain. Under that framework, the
manufacturer is free to impose a contractual obligation on
the rental company to include provision of the type of
information necessary for a renter to make an adequate
risk-utility analysis. Indeed, in the leasehold context, New
York courts have noted that the lease and the user’s guide
provided by the lessor could include just such information
(Cordani v. Thompson & Johnson Equip. Co., 16 A.D.3d
1002, 1003-1007, 792 N.Y.S.2d 675 [3d Dept 2005];
Patane v. Thompson & Johnson Equip. Co., 233 A.D.2d
905, 649 N.Y.S.2d 547 [4th Dept 1996]).

*17 Fourth, the majority’s approach ignores the fact that
the manufacturer chose to enter a market whereby it
makes what amounts to an indirect sale. Indeed, the
majority’s decision to permit the manufacturer to delegate
to the rental company the manufacturer’s responsibility to
the ultimate user advances no public policy. If the
manufacturer injects itself into this market but has no
reasonable basis to know whether the end user is “a
knowledgeable consumer”—meaning the manufacturer
has no way to be reasonably certain that the renter is
thoroughly knowledgeable about the product and the
safety device, and capable of balancing the benefits and
risks of not using the safety device for the user’s intended
purpose—the manufacturer should not be relieved of its
nondelegable responsibility to provide the consumer with
a safe product. This undermines an intended goal of
products liability: to reduce injury and all the economic
harms that flow from them by incentivizing
manufacturers to design and produce products reasonably
safe for their intended use (Restatement [Third] of Torts:
Prods Liab). The facts of this appeal are worthy of note on
this point. Bobcat knew that Taylor never purchased the
optional safety device even though the rental customer
base was not exclusively experienced renters of
construction and landscaping machinery of the type at
issue here. Yet, Bobcat regularly introduced its products
into this rental market for years and profited from that
business model. Under these circumstances it retained the
duty to provide a product that was not defective for the
needs of that market.

Maintaining the responsibility and strict liability with the
manufacturer keeps the focus on safety in the hands of the
party best positioned to make design and production
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choices. Further, and as explained above, nothing
prevents a manufacturer from entering a contract
agreement with the rental company to ensure that use of
its product is adequately explained to the end user so as to
avoid injury through unsafe uses.

IV,

Manufacturer Bobeat's Strict Liability Was Properly
Submitted to the Jury

For the reasons [ have discussed, the underlying premise
of Scarangella does not apply to a rental company like
Taylor as it lacks control over the product use and the use
environment. Therefore, the narrow exception to a
manufacturer’s strict liability does not bar a plaintiff’s
design defect claim based solely on the rental company’s
knowledge about the product and the optional safety
device. Here, Supreme Court did not err in denying
defendants” CPLR 4404 motion to set aside the verdict on
the ground that plaintiff failed to establish a prima facie
case of design defect because no evidence established that
Elias had superior knowledge to that of defendant Bobcat
manufacturer that permitted him to conduct an adequate
risk-utility analysis."”

Nor is a new trial required based on the court’s failure to
charge the jury on the Scarangella factors. The majority is
incorrect that the charge—a modified version of the strict
products liability Pattern Jury Instruction 2:120—was
erroneous because it referred to the rental market
(majority op. at 2, 8, 14-15, — N.Y.S.3d at =

,—— N.E.3d at ; , - ) and
wrongly suggests that the applicability of Scarangella and
the rental market charge were related (majority op. at 15,
——N.Y.S.3d at ,—— N.E.3d at ——). A court is not
required to follow the Pattern Jury Instructions and should
instruct the jury on “what the factual contentions of the
parties are with respect to the legal principles charged”
(Siegel, N.Y. Prac § 398, at 598 [2d ed] ). Here, the court
decided to charge the jury based on the specific facts of
the case, not based on any consideration that the
Scarangella exception did not apply. The fact that Elias
rented the skid loader was undisputed and relevant to
whether under the circumstances of his acquisition of this
machine—namely by renting the Bobcat loader from
Taylor—Elias was capable of balancing the risks and
benefits. Plaintiff’s theory of design defect, which the jury
was free to reject, was that Bobcat actively pursued the
rental market, including encouraging its distributors to
directly rent its loaders even without a safety device, and
as such, the product was defectively designed for
Bobcat’s foreseeable users. Accordingly, the trial court
properly charged the jury, and because no error is
apparent warranting rejecting the jurors’ verdict that
Bobcat was liable for a defectively designed product that
proximately caused Elias’s fatal injuries, the Appellate
Division should be affirmed."

*18 I dissent.

Opinion by Chief Judge DiFiore. Judges Stein, Fahey,
Garcia, Wilson and Feinman concur. Judge Rivera
dissents and votes to affirm in an opinion,

All Citations

--- N.E.3d ----, 2019 WL 2030249, 2019 N.Y. Slip Op.
03657

Footnotes

1 Bobcat of Long Island, Inc. is a d/b/a of Bobcat of New York, Inc., which is named in the caption along with Bobcat of London,
which is not mentioned in any allegations in the complaint. Only Bobcat Company and Bobcat of Long Island, Inc. appear in this
Court.

2 Plaintiff also raised a defective warning claim, alleging that Bobcat and Taylor failed to properly advise and train Fasolas on the

availability of the door kit and the proper use of the loader. However, because the jury credited the failure to warn theory only as
against Taylor (who is not an appellant in this Court), that claim is not at issue in this appeal brought by the Bobcat defendants.
Indeed, Taylor appeared in this Court as a party respondent and joined plaintiff in defending the judgment, arguing that the
Scarangella exception is inapplicable and that the jury charge was correct. Thus, Taylor’s liability to plaintiff (under any theory) is
both settled given the finality of the judgment as against it and beyond the scope of this appeal.
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As is evident from the facts in Scarangella, that an employer may control a workplace does not necessarily ensure that a product
is being used safely and as contemplated at the time of purchase. In lieu of the back-up alarm, the employer directed bus drivers
to sound the horn when backing up but there was no evidence that the driver followed that directive and plaintiff testified that
she did not hear a horn. Obviously, in that case the employer did not succeed at managing the risk — yet the manufacturer
received the benefit of the exception.

As one commentator has noted, the groundwork for MacPherson and the national movement leading to “[t]he erosion of the
barrier of privity in negligence actions began in 1852 when the New York State Court of Appeals held [in Thomas v. Winchester, 6
N.Y. 397 (1852)] that a seller could be held liable to third persons not in privity with the seller for the seller’s negligence in the
manufacture or sale of products ‘imminently’ or ‘inherently’ dangerous to the ultimate user....By the early 1900s, liability was
imposed without privity in a few cases involving products that were not in themselves inherently dangerous, but which became
so when defectively manufactured” (John S. Allee, Theodore V.H. Mayer, Robb W. Patryk, Product Liability § 1.02 [Law Journal
Press 2018] ).

Res ipsa loquitur was heavily relied upon during the evolution of this area of torts law (see e.g. Escola v. Coca Cola Bottling Co. of
Fresno, 24 Cal.2d 453, 461, 150 P.2d 436 [1944] [Traynor, J., concurring] [concurring in the judgment but stating that strict
liability, not res ipsa loquitur, should be the applicable standard, relying on the articulation of the rule in MacPherson]; see
generally Matthew R. Johnson, Note, Rolling the “Barrel” a Little Further: Allowing Res Ipsa Loquitur to Assist in Proving Strict
Liability in Tort Manufacturing Defects, 38 Wm & Mary L Rev 1197 [1997]).

For a comprehensive discussion of the development of products liability, including strict liability for design defects, see David W.
Leebron, An Introduction to Products Liability: Origins, Issues and Trends, 1990 Ann Surv Am L 395 (1991).

Paul Mozur, Galaxy Note 7 Fires Caused by Battery and Design Flaws, Samsung Says, N.Y. Times, Jan 13, 2017, at B1; Bill Vlasic &
Rebecca R. Ruiz, Agency Expects More Deaths from G.M.’s Ignition Flaw, N.Y. Times, May 24, 2014, at B3; Alex Berenson, Merck
Agrees to Settle Vioxx Suits for S 4.85 Billion, N.Y. Times, Nov 9, 2007 at Al.

To the extent the majority focuses on the fact that Bobcat offered evidence that the loader was safe without the door kit “for
[the specific] purpose of mov(ing] soil,” (majority op. at 12, 14, — N.Y.5.3d at ——, ——, — N.E.3d at —, }, the
majority ignores our settled law that “[a] manufacturer who sells a product in a defective condition is liable for injury which
results to another when the product is used for its intended purpose or for an unintended but reasonably foreseeable purpose
(Lugo by Lopez v. LIN Toys, Ltd., 75 N.Y.2d 850, 852, 552 N.Y.5.2d 914, 552 N.E.2d 162 [1990] [emphasis added] ).

Scarangella recognized a limited exception to our products liability rules that applies solely to a manufacturer’s optional safety
device, and not to any possible “accessory,” as suggested by the majority (majority op. at 10, — N.Y.5.3d at ——, — N.E.3d at

).

To the extent the majority suggests that a plaintiff must produce expert testimony to prove that Scarangella does not apply
(majority op at 5, — N.Y.5.3d at ——, — N.E.3d at ——), the law is to the contrary. Scarangella does not require expert
testimony by the plaintiff; instead, the court’s analysis is based on the information about the product, the safety device, and the
use environment — information which is a defendant’s burden to bring forward to establish that the exception applies (see
Passante v. Agway Consumer Products, Inc., 12 N.Y.3d 372, 381, 881 N.Y.5.2d 641, 909 N.E.2d 563 [2009] [defendants’ burden to
make a prima facie showing of entitlement to judgment as a matter of law on Scarangella factors] ).

No party requests that we revisit Scarangella’s underlying presumptions or ultimate holding to absolve a manufacturer of strict
liability based on a purchaser’s knowledge of the product’s risks and uses. Given that the parties do not challenge the framework
adopted in that case, | have no occasion to opine on the soundness of the Scarangella approach to products liability as a general
matter, nor the more discrete question whether application of Scarangella to an employer—a party typically free of tort liability
under Worker's Compensation laws—should be reconsidered (see James A. Henderson Jr. & Aaron D. Twerski, Optional Safety
Devices: Delegating Product Design Responsibility to the Market, 45 Ariz St LJ 1399, 1410 [2013]).

Bobcat, “Overview,” https://www.bobcat.com/company-info/about/overview (last visited April 10, 2019). According to Bobcat’s
website, its brand has “earned the nickname ‘One Tough Animal.””

The majority’s contention that holding a manufacturer strictly liable for design defects when the manufacturer sells to a rental
agency is “unworkable” (majority op. at 15, — N.Y.5.3d at ——, — N.E.3d at ——) reflects a misunderstanding of the

© 2018 Thomson Reuters. No claim to original U.S. Government Works 16



Fasolas v. Bobcat of New York, Inc., --- N.E.3d ---- (2019)

2019 N.Y. Slip Op. 03657

11

12

13

14

plaintiff’s theory and the facts in the appeal before us, as well as basic products liability doctrine. The majority claims that
because the loader had 150 attachments that served different purposes “every safety device available for every attachment
would need to accompany every loader entering the rental market” (id.). There was no testimony at trial suggesting any other
potential safety devices — rather a single safety device (the door) that was already recommended by Bobcat for multiple
iterations of the product. Additionally, pointing out the complexity of the product and the many considerations involved in
analyzing the risk-utility tradeoff for each of 150 uses only further suggests that the manufacturer of such a specialized product is
typically in a far better position to conduct such an analysis.

Allocative efficiency is an economics theory of tort law which focuses on the optimal distribution of goods and services, taking
into account consumer preferences. When the output of production is as close as possible to the marginal cost the market has
achieved allocative efficiency.

The majority’s assertion (majority op. at 11, — N.Y.S.3d at ——, — N.E.3d at ) that no other court has reached the
conclusion that Scarangelia has no application where the product is sold to a rental company is of no moment, and a transparent
attempt to bolster its flawed analysis. The fact is no published opinion other than the Appellate Division decision here has
addressed the issue and the majority can point to none.

Under the majority’s interpretation of Scarangella —meaning the exception applies to a rental market, and that the factors set
forth in that case apply to the buyer rental company, not the renter—the Bobcat defendants failed to establish both that Taylor
had superior knowledge of the product and that it was actually aware of the safety device (the first Scarangella factor). Thus, the
question of defendants’ liability was for the jury to decide in accordance with established manufacturer strict liability design
defect doctrine.

Defendants’ other arguments are without merit.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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The Defense Association of New York, Inc. is a not-for-
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PRELIMINARY STATEMENT
This brief is respectfully submitted on behalf of the
Defense Association of New York, Inc. (hereinafter "DANY') as

amicus curiae iIn relation to the appeal which is before this

Court In the above-referenced action.

DANY 1is a specialty bar association created to promote
continuing legal education, diversity and justice for all in
the civil justice system.

This action for damages has been prosecuted under the
theory of products liability. At issue i1s the application of

this Court®s well-settled decision iIn Scarangella v. Thomas

Build Buses, Inc., 93 N.Y.2d 655 (1999).

The upshot of this litigation is that the courts below

have crafted a significant exception to the Scarangella rule.

The rule set forth by this Court in Scarangella has been

in place for almost 20 years, and it is accepted as settled
law around the country. As multiple courts have recognized,

the Scarangella rule is workable as written.

The exception crafted by the lower courts herein, which

involves limiting Scarangella®s application to instances

where the end user 1is experienced, will create additional

litigation and hamper the application of this laudable rule.



We submit that there is no good reason why this exception

should be accepted by this Court.



STATEMENT OF FACTS

This case involves the issue of whether a Scarangella

charge should be given to a jury deciding whether a product
sold without optional safety equipment is defective when such
product is sold to a buyer for use in the rental market.

As explained below, the jury iIn this case was presented
with evidence that (1) the buyer was thoroughly knowledgeable
regarding the product and its use and was actually aware that
the safety feature is available; (2) there existed normal
circumstances of wuse In which the product was not
unreasonably dangerous without the optional equipment; and
(3) the buyer was in a position, given the range of uses of
the product, to balance the benefits and the risks of not
having the safety device in the specifically contemplated
circumstances of the buyer®s use of the product. While the
plaintiff offered conflicting evidence to support a finding
that the product was defective without the available safety

feature, based on the law of this Court, the jury should have

been given a Scarangella iInstruction to consider before

rendering its verdict.
a. The Product: Bobcat Steer Front Loader Model S175
Bobcat Company is the manufacturer of the Bobcat Steer

Front Loader Model S175 (the "S175")(R 1370-373). Bobcat of
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Long Island ('Bobcat LI') was Bobcat Company®"s Long Island
distributor. The S715 i1s a lightweight and versatile piece
of construction equipment (R 1362). Although featuring an
open front entry operator cab, a rollover protection and fall
protection system is standard equipment (R 1376, 1379, 1384).
The standard open cab i1s open for ease of use, convenient
entry and exit, and visibility (R 1390, 1602-604, 2423). The
S175 (including the open cab) satisfies the standards set
forth by the Society of Automotive Engineers ('SAE'), the
International Standards Organization ('ISO™), and American
National Standards Safety ('ANSI'™) (R 1470, 1474, 1874,
1878) .

The S175 is primarily used to transport and level soil
(R 1249, 1260). It accommodates up to 150 different
attachments, allowing it to be used for numerous different
tasks (R 376, 1342, 1364, 1380). Each attachment performs
different functions. The bucket attachment, with or without
teeth, could be used to move and pick up dirt, broken
branches, downed trees, and winter debris (R 273). A bucket
with teeth could also dig up and loosen hard-packed earth (R
208, 1833). However, the S175 with bucket attachment is not

to be used to knock down trees (R 273).



The Lexan door is part of the special applications Kit,
which is not required for safe operation of the S175 (R 253,
257). The S175 can be used safely in a number of ways
without a special applications kit installed.

In particular, when the Bobcat loader is used with a
bucket attachment, a special applications kit 1is not
necessary (R 1403-1404). The bucket is used to dig and carry
loose materials and dump materials into a container or fill a
hole. The bucket could also be used to back-drag. None of
these uses necessitate the need for a special applications
kit, including the Lexan door (R 1602). The Lexan door-"s
purpose and design was to stop Tflying debris from entering
the cab (R 253, 257, 265, 343). It was intended to be used
with attachments that could break off or knock down objects
in order to protect the operator from objects flying through
the air (R 1604).

The S175 was designed to be used safely with a bucket
attachment and an open cab (R 1399). Evidence was presented
at trial that no other manufacturer of a similar skid-steer
loader iIncluded a Lexan door or plastic cover of any kind as
part of the standard features (R 1605). Indeed, evidence was

presented demonstrating benefits of and considerations for



not using the Lexan door on the S175 with a bucket

attachment, including:

e Operators of the S175 would get in and out of the
machine four or five times an hour rendering doors
a hindrance to utility;

e The Lexan does not have the same visual clearness
for the operator that needs good visibility to see
the load they are carrying;

e The Lexan could become clouded with dust during
operation which reduced visibility;

e The Lexan could present an entrapment danger as it
does not have an emergency exit feature that would
allow the operator to open the front door.

(R 1389-1390, 1602-1604).

When other attachments which were likely to result in
flying debris, such as the "brush saw"™ or jackhammer— i1.e., a
"hydraulic breaker,"” are used with the SI75, the Lexan is to
be used (R 1393-394, 1604). For example, the Lexan 1is
standard for work involving the "environmental harvesting of
trees” (R 1454-1455).

b. The Buyer: Taylor Rental Center

Port Jefferson Rental Center, Inc. operates an
independent franchise of Taylor Rental Center ("Taylor™) (R
350, 677). Taylor is a national chain affiliated with the

True Value company (R 206, 677). Part of Taylor®s business

involves the rental of construction tools and equipment,



including jackhammers, stump grinders, and the S175. (R. 682,
685, 1237) Half of i1ts business i1s the rental of construction
equipment. (R. 1237-238) Taylor rents to both contractors and
the public. (R. 685, 1238) It services the local community,
including businesses, schools, TfTire departments, churches,
and homeowners (R 1287).

In November 2006, Taylor purchased four S175 skid steer
loaders from Bobcat Company (R 384). In the decade prior to
the 1incident giving rise to this litigation, Taylor had
purchased approximately 20 S175s in least a decade before the
incident (R 384-85). Taylor placed 1its orders directly
through Bobcat (R 203). Bobcat L1 delivered the machines to
Taylor (R 217).

During the delivery process for the S175, a Delivery
Report containing a checklist of 20 items was provided to
Taylor by Bobcat LI (R 220, 2629) Relevant here, i1tem 12 on
the Delivery Report stated: T“Explain availability of
Enclosures and Special Applications Kits to restrict material
from entering cab openings” (R 2629). The Delivery Report
had to be signed by both the Bobcat LI employee delivering
the machine and the Taylor employee taking possession of it

(R 220-221).



The S175 could operate with over 150 attachments, but
Taylor only purchased buckets (R 207-8). One bucket was
smooth and the other had "teeth”™ (R 207-8). The bucket with
teeth was used to dig up dirt (R 208). Taylor had the option
of which bucket it purchased with the S175 (R 693).

Taylor’s procedure was to discuss the intended use of
the machine with the rental customer in detail and recommend
the proper attachments and safety information accordingly (R
1249, 1256). The customer was asked i1f the soil was hard
packed (R 1256-257). The bucket with teeth was used to dig
hard ground, and the smooth bucket to finish grade on loose
soil (R 1276, 1288, 1290). IT a customer advised that they
were going to 'clear dirt and dead logs,”™ Taylor would ask
"many, many, many more questions™ (R 1256). Taylor would
explain that the primary and intended use of the S175 is to
move and level soil” (R 1249, 1250-1255). Taylor would not
rent an S175 if the customer would be using 1t to pull up
tree stumps or for demolition (R 1256, 1258-1259, 1287-1288).
Pulling tree stumps was destructive to the machine and not
its intended use (R 1258-1259). Taylor had different
equipment to offer customers for tree stump removal (R 1260).
The rental customer was also instructed to carry a load low

(R 1269).



An Operator®s Handbook and an Operation & Maintenance
Manual was provided with each S175. Both discussed the
availability of the special applications kit (R 224-25, 253-
255, 326-327, 1635-1636, 2378, 2412). The optional Lexan
door cost an additional $800 to $1,000 (R 257).

On the Delivery Report for the S175 1involved 1iIn the
accident, Item 12 was checked off indicating that Bobcat LI
explained to Taylor the availability of the special
applications kit to restrict material from entering cab
openings (R 2629). Directly above the signature line for
Taylor was an acknowledgement:

"[t]lhe above delivery information has

been explained to me. | understand the
operation and maintenance of this
machine . "

(R 2629-2630, 2661-2668).
C. The Accident And Suit

On March 10, 2017, Elias Fasolas ('the plaintiff?’)
rented one of the S175 skid steer loaders Taylor purchased
from Bobcat (R 691). In the course of this transaction,
Taylor inquired as to the plaintiff"s intended use of the
S175, which was described as digging up hard soil and moving
debris (R 521-522). The plaintiff planned to use the machine

for one day (R 805). Taylor recommended the plaintiff get
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teeth on the bucket in order to dig into compact soil (R
810).

After signing the contract, the plaintiff was instructed
to bring his vehicle to the back of the store (R 696-697).
Taylor®s workers would put the S175 on the trailer and go
over its operation with the plaintiff (R 697).

A review of the photographs admitted iInto evidence,
however, reflect that the plaintiff was not just digging up
hard soil or moving debris (R 2643-2644, 2689-2715, 2742-
2759). In fact, while plaintiff was using the S175, a small
tree entered the cab from underneath the bucket attachment
and crushed him, resulting in his death. According to the
investigating detective from the Suffolk County Police
Department, the tree was still rooted in the ground (R 521-
522) .

Plaintiff thereafter sued Taylor and Bobcat Company,
alleging that they were liable under theories of negligence,
strict products® liability, breach of warranty, and failure
to warn (R 39-55, 63-87, 109-125). In its answer, Bobcat
asserted that the S175 was safe when properly used, and the
operator was properly trained (R 101-102). The parties

conducted discovery, and Bobcat Company moved for summary
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judgment. The Supreme Court denied the motion. The parties
then proceeded to trial.
d. The Trial And Jury Instructions

Bobcat Company requested that the Jury vreceive a

Scarangella charge (R 1955). The trial court declined to do

so and concluded there were separate markets: use by
professionals and for rental (R 2135). According to the

trial court, Scarangella was inapplicable iIn the rental

market (R 1955, 2277). Bobcat Company objected (R 2135).

Instead of a Scarangella charge, the court created a jury

charge based on PJI 2:120 (the standard charge regarding
strict products liability). Over objection, the court
modified the standard charge to conform to plaintiffs rental
market liability theory (R 2295-2296, 2298).

The jury found in favor of plaintiff and against Bobcat
Company and Taylor (R 2356-2361, 3076-3091). The jury found
that the S175 was defectively designed for the rental market,
but concluded Bobcat Company was not liable for an alleged
failure to warn. All parties made post-trial motions to set
aside the verdict and dismiss the complaint (R 3467-3501).

The trial court denied Bobcat Company®s post-trial
motion (R 14-15). The court acknowledged that "‘the equipment

as sold may be adequately “safe*™ i1In the hands of
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professionals, but it was the "non-professional occasional
renter who deserved protection” (R 14-15). The court ruled
that there were "two "streams of commerce®™ 1into which the
Bobcat machine in question was released and to which™ Bobcat
Company owed a duty (R 15). The jury found that the front
windshield should have been 1installed on "all machines
destined for rental to non-professionals,” and the court
refused to set it aside (R 15). Plaintiff thereafter filed a
judgment (R 7-10). All parties appealed.
e. Appellate History

By decision dated April 12, 2017, the Appellate
Division, Second Department affirmed the trial court"s
decision declining to vacate the jury verdict. Although the

Appellate Division correctly acknowledged that a Scarangella

charge was appropriate where the "buyer, mindful of the
environment in which the product is to be used, i1s In a
position to engage 1in rational and reasonable balancing of
the risk against the reward of not purchasing the optional

safety device, and can be assumed to be adequately motivated

to do so,” 1t held that Scarangella i1s not applicable where

the product is knowingly sold to a rental company (R 3822-

3831).

-13-



To distinguish Scarangella from this case, the Appellate

Division noted that '"the person making the purchasing
decision on Taylor®"s behalf was not at risk of personal harm
through use of the loader without the optional safety device,
thus reducing the motivation to engage iIn a rational and
reasonable risk-benefit analysis.” The Appellate Division
determined that while "Taylor could have been motivated by a
desire to avoid tort liability to third parties placed at
risk . . . In contrast to the 1mmediate added cost of buying
the optional safety device, the true cost of potential tort
liability was uncertain and unknown at the time Taylor
elected not to purchase the optional special applications
kit." Ultimately, the Appellate Division concluded that
"Bobcat could not have reasonably expected Taylor to be in a
better position than itself to balance both the costs and
benefits associated with 1inclusion of the optional safety
device”™ (R 3829).

The Appellate Division, Second Department cited to no
case from New York or any state in support its conclusion

that Scarangella is not applicable when the product is sold

for use in the rental market.
Bobcat Company timely moved at the Second Department for

reargument or, in the alternative, for leave to appeal to
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this Court. The Appellate Division, Second Department denied
the motion. Thereafter, Bobcat Company timely moved for
leave to appeal to this Court, and this Court granted this

application (R 3832-3833).
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POINT 1

THE APPELLATE DIVISION HAS DRAMATICALLY
DEPARTED FROM THE WELL SETTLED
ANALYTICAL FRAMEWORK TO BE APPLIED IN
THIS AREA OF THE LAW AND THIS COURT
SHOULD REVERSE COURSE AND ADHERE TO ITS
PRECEDENT IN SCARANGELLA

In Scarangella v. Thomas Build Buses, Inc., 93 N.Y.2d

655 (1999), this Court enunciated a policy limiting liability
to manufacturers for design defect when the purchaser of the
product is sophisticated in the use and application of the
product. This case, however, seeks to shift that analysis
from focusing on the purchase to focusing on the ultimate
user of the product. Such a tectonic shift of the

Scarangella rule would destroy 1it. Now, 1instead of a

manufacturer being allowed to rely on the purchaser to
determine what optional safety equipment is appropriate for
their use, the manufacturer must investigate who the ultimate
user of the product will be. This 1s contrary to the rule of

law set by this Court in Scarangella and contrary to the

policy behind that law. The Appellate Division®s order,
therefore, should be reversed.

A. The Law Under Scarangella

Generally, manufacturers may be held liable for selling

defectively designed products because the manufacturer is

-16-



often in a ''superior position to discover any design defects
and alter the design before making the product available to

the public” Scarangella, 93 N.Y.2d at 659 citing, Voss Vv

Black & Decker Mfg. Co., 59 N.Y.2d 102, 107 (1983). However,

this Court carved out an applicable exception in Scarangella:

The product is not defective where the
evidence and reasonable inferences
therefrom show that: (1) the buyer is
thoroughly knowledgeable regarding the
product and its use and is actually
aware that the safety feature is
available; (2) there exist normal
circumstances of wuse in which the
product 1is not unreasonably dangerous
without the optional equipment; and (3)
the buyer 1is iIn a position, given the
range of uses of the product, to
balance the benefits and the risks of
not having the safety device in the
specifically contemplated circumstances
of the buyer®s use of the product.

Id. at 661 (emphasis added)

In Scarangella, the plaintiff alleged that a school bus

driven by a co-worker which 1injured him was defectively
designed because the bus did not include a back-up alarm that
sounded when the bus was being driven in reverse. 1d. at
658. In dismissing the case, this Court first examined the
sophistication of the purchaser, 1in that case, the bus

company . This Court determined that the purchaser was a

"highly knowledgeable'™ consumer. Id. at 661. In particular,

-17-



this Court observed that the purchaser (i) owned and operated
school buses for decades and was aware that the bus driver
had a blind spot when operating the vehicle in reverse; (il)
the purchaser knew the optional safety device (back-up alarm)
was available at the time of purchase; and (iii) the product
was 1In the exact condition contemplated and selected by
purchaser at the time of purchase. 1d.

Next, this Court analyzed the risk of potential harm
that would be caused by the use of the product with the
absence of an alarm. More specifically, this Court looked at
"the actual circumstances of the operation of the buses in
reverse by Huntington (the purchaser)'" 1d. Notably, this
Court looked to the purchaser®s policies with regard to using

buses iIn reverse, not the user®s behavior. In Scarangella,

the only time the buses were used 1iIn reverse was in
positioning the buses 1iIn and backing them out of the
purchaser®™s yard per the policy set by the bus company. 1d.
at 662.
With respect to the third element this Court held:

only [the purchaser] knew how 1t would

instruct and train its drivers and when

and how the buses would operate in

reverse . . . The [purchaser] had the

ability to understand and weigh the

significance of costs associated with
noise pollution and neighborhood

-18-



relations, given the particular
suburban Jlocation of the parking lot,
against the anticipated, Tforeseeable
risks of operating buses in a parking
lot without a back-up alarm device or
safeguard.

Id. As such, this Court found that the purchaser of the bus
was sophisticated enough to determine what safety equipment
was appropriate for its needs.

The Appellate Division, Fourth Department®s decision 1in

Biss v Tenneco, 64 A.D.2d 204 (4™ Dep"t 1978) is instructive

as well. The decedent in Biss was operating a loader that
went off the road and collided with a telephone pole. The
plaintiff alleged that the manufacturer of the loader
negligently designed the product without a rollover
protection structure (referred to as a ROPS). The purchaser
of the loader was aware that a ROPS could be purchased and
added to the loader. For this reason, the Fourth Department
concluded that the manufacturer cannot be liable. "If
knowledge of available safety options i1s brought home to the
purchaser, the duty to exercise reasonable care iIn selecting
those appropriate to intended use rests upon him."™ Biss, 64
A.D.2d at 207. The Fourth Department went on to acknowledge
that "[t]Jo hold otherwise casts the manufacturer and supplier

in the role of insurers answerable to iInjured parties in any
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event, because the purchaser of the equipment for his own
reasons, economic or otherwise, elects not to purchase
available options to ensure safety" Id. at 208.

Pahuta v. Massey-Ferguson, Inc., 170 F.3d 125 (2nd Cir.

1999) 1i1s also notable. The decedent In Pahuta was using a
hydraulic tractor loader to [load pipes 1iInto a tractor
trailer. Like the equipment in this case, the loader in
Pahuta was meant to be used with multiple attachments for
multiple purposes. The wheels on the loader struck the
wheels on the tractor trailer causing the pipes to come loose
and fall on plaintiff. Notably, like plaintiff In this case,
the Pahuta plaintiff alleged that the product was defective
because the cab of the loader was not enclosed. Like the
trial court in this case, the trial court iIn Pahuta refused

to charge the jury with the law as outlined in Scarangella.

However, the Second Circuit found that Biss, which was wholly
consistent with this Court®s subsequent decision in

Scarangella, was the appropriate law that ought to have been

charged to the jury and remanded the case for a new trial.
As the United States Court of Appeals for the Eighth

Circuit noted in Parks v. Ariens Co., 829 F.3d 655 (8th Cir.

2016), Scarangella i1s the best summary of the law that has

been adopted i1n many jurisdictions. [See, Austin v Clark
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Equipment Co., 48 F.3d 833 (4th Cir. 1997) (applying Virginia

law); Scallan v. Duriron Co., 11 F.3d 1249 (5th Cir. 1994)

(applying Louisiana law); Morrison v. Kubota Tractor Corp.,

891 S.w.2d 422 (Mo. Ct. App- 1994); Davis v Caterpillar

Tractor Co., 719 P.2d 324 (Colo. Ct. App. 1985)]. That court

went on to Tfind that Supreme Court of Ilowa would adopt

Scarangella in a case where a lawnmower, which did not have a

ROPS system, rolled over killing the operator.

The lawnmower in Parks was sold by the manufacturer to a

dealer. The dealer elected not to purchase the ROPS because
the owner of the dealer "preferred to leave the choice to his
customers." Parks, 829 F.3d at 657. The lawnmower was
purchased and later traded back 1n by a customer of the
dealer. Later, the dealer sold the lawnmower, without the
ROPS, to the decedent. The owner of the dealer remembered
selling the mower to the decedent and specifically discussed
the +types of terrain on which the decedent intended to
operate the mower. The owner did not vrecall specially
discussing the availability of the ROPS but did testify that
he had such a conversation with all of his customers and was
aware of no reason why he would not have discussed it with

the decedent. Additionally, the owner had every customer
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sign an Equipment Safety Check form which specifically
covered the use of a ROPS.

With regard to the fTirst Scarangella factor, the Parks

court found that the conversations between the decedent and
the owner of the dealership, and the use of the Equipment
Safety Check form rendered the decedent a knowledgeable
purchaser. 1d. at 660. The Eighth Circuit also concluded
that there were normal uses of the mower without a ROPS that
was not 1inherently dangerous which satisfied the second

Scarangella factor. Id. Finally, the decedent®s knowledge

of the property he intended to mow put him i@n the best
position to determine if the ROPS was appropriate for his
needs. 1Id.

Scarangella has been accepted law in New York and around

the country for almost twenty years. Multiple courts have
found 1t workable and worthy of continued application. By
limiting 1ts application to only those circumstances when the
person who ultimately uses the product is experienced would
add layers of litigation and analysis that would make the
rule less effective. IT the Appellate Division®s order 1is
affirmed, the analysis would now encompass the knowledge of
the purchaser, the business model employed by the purchaser,

whether the purchaser was at personal risk of injury and
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whether the purchaser would allow someone with [little
experience to use the product. Such layers of inquiry would

make Scarangella unworkable. The Appellate Division®s order,

therefore, should be reversed.

B. By Excluding The "Rental Market'™ From Scarangella, The
Appellate Division Has Incorrectly Shifted The Legal
Analysis At Issue

Application of Scarangella focuses the analysis on the

knowledge of the purchaser, not the knowledge of the user.
Moreover, it does not consider the purchaser®s business as a
basis to second guess the purchaser®s decision to purchase
optional safety equipment. By focusing on the fact that Port
Jefferson Rental was operating in the ™"rental market,”™ the

Appellate Division has reformulated Scarangella in a way not

previously envisioned by this Court®s precedents. As such,
this Court reverse course and focus on the fact that Port
Jefferson Rental"s knowledge as a purchaser, instead of its
business model.

In this case, the Appellate Division attempted to
distinguish Port Jefferson Rental®s business from the

defendant in Scarangella because the equipment at issue here

was not being used by the purchaser’s employees. "Where, as
here, the buyer is purchasing the product for use not by its

employees but by the general public, over whom the buyer will
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exercise no control once the product is rented, it would be
inappropriate to apply an exception to liability that 1is
premised on the buyer belng In a superior position to make
the risk-utility assessment.” (R 3828) Moreover, the
Appellate Division 1incorrectly 1imposed a new layer of
analysis by holding "[h]ere, however, the person making the
purchasing decision on Taylor"s behalf was not at risk of
personal harm through a rational and reasonable risk-benefit
analysis. Taylor could have been motivated by a desire to
avoid tort liability to third parties placed at risk™ (R
3829). Stated differently, the Appellate Division has found
that not only must the purchaser be knowledgeable of the
risks of not purchasing optional safety equipment, but the
purchaser must also be at personal risk of injury in order to
justify their decision.

Absent from the Appellate Division®s decision 1iIs any
authority, from this or any other court, to justify such a

departure from Scarangella. Instead, the Appellate Division

cited to James A. Henderson, Jr. and Aaron D. Twerski

Optional Safety Devices: Delegating Product Design

Responsibility To The Market 45 Ariz. St. LJ 1399 (2013).

This article, however, advocates for a new Restatement

section on the 1issue of optional safety equipment that is
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admittedly at odds with current New York law. For example,
the Appellate Division®s finding that the purchaser ought to

be at risk of personal harm in order for Scarangella to apply

is premised on the article. However, as the authors
acknowledge, they were the first and only ones to have such a
requirement. "To these traditionally-recognized
characteristics of knowledgeability and cognitive capacity
this analysis adds a third characteristic, as yet
unrecognized in the Iliterature or judicial decisions, that
must be satisfied for a purchaser to reach reasonable,
socially optimally decisions regarding optional safety
devices—adequate motivation to weigh the relevant social
costs and benefits without unduly favoring the purchaser’s

own selfish interests.” (Optional Safety Devices, 45 Ariz.

St. LJ at 1405 (emphasis added). Moreover, the authors are

of the opinion that Scarangella 1i1s not workable 1iIn 1ts

current form. Id. at 1421. ("'For the rule in Scarangella to

function as a meaningful safe haven for product sellers the
factors set forth will require considerable revision™).
Importantly, while the vernacular of Appellate
Division®s order speaks of the purchaser, the court was
instead focused on the position of the user of the product.

Disqualifying this case from Scarangella analysis because the
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purchaser was in the "rental market™ is simply holding that

Scarangella only applies when the actual user IS

sophisticated iIn the risks of using the product without
optional safety equipment. Such a rule, however, returns the
burden of the risk-utility analysis to the manufacturer
instead of the knowledgeable purchaser who iIs iIn the superior
position to determine how the product will be used and what
risks are attendant to that use. We submit that this is
exactly the opposite of what this Court iIntended when

crafting the Scarangella fTactors. As such, the Appellate

Division erred in finding that Scarangella does not apply to

this case because the purchaser of the product was in the
"rental market."
C. The Appellate Division®s Order Should Be Reversed

Because The Jury Did Not Evaluate This Case In
Accordance With Scarangella

This case should be remanded for a new trial so a jury
can be given an instruction of the law that is consistent

with Scarangella. By summarily determining that Scarangella

does not apply to the "rental market,” the lower courts in
this case deprived the jury of the ability to evaluate this
case under the correct legal principles. For the reasons

stated above, Scarangella applies to the facts of this case
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and the jury should be instructed in this regard before a

verdict that i1s inconsistent with Scarangella i1s affirmed.
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CONCLUSI0ON

For the foregoing reasons, the order appealed from
should be affirmed.

Dated: Jericho, New York
December 4, 2018

Respectfully submitted,

Colin Morrissey, Esq.
President of the Defense Association of
New York, Inc.

Andrew Zajac, Esq.

Amicus Curiae Committee of the
Defense Association of New York, Inc.
c/o McGaw, Alventosa & Zajac

Two Jericho Plaza, Floor 2, Wing A
Jericho, New York 11753-1681

(516) 822-8900

By:

Andrew Zajac, Esq.
Of Counsel

Andrew Zajac, Esq.

Rona L. Platt, Esq.
Caryn Lilling, Esq.
Jessica L. Foscolo, Esq.
Seth Weinberg, Esq.

-28-



CERTIFICATION PURSUANT TO 8500.13(c)(1)
Court of Appeals

I hereby certify pursuant to 8500.13(c)(1) that the

foregoing brief was prepared on a computer.

Type. A monospaced typeface was used as follows:

Name of Typeface: Courier

Point Size: 12 pt.

Line Spacing: Double Space

Word Count. The total number of words in the brief,

inclusive of point headings and footnotes and exclusive of
pages containing the table of contents, table of citations,
proof of service, certificate of compliance, or any

authorized addendum containing statutes, rules, regulations,

etc., is 5,017.

Andrew Zajac
McGaw, Alventosa & Zajac

-29-



	Product Liability:  Warnings, Defects and more.
	Legal Standards That Are �Used To Determine Liability
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Defenses to a Product �Liability Claim
	Defenses
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Indemnification/Contribution
	General Approach
	Slide Number 27
	Slide Number 28
	Slide Number 29
	Product Literature
	Slide Number 31
	Slide Number 32
	Nature of Warnings
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Slide Number 38
	Slide Number 39

