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MCLE INFORMATION

Program Title: Advanced Commercial Mediation Training
Date/s: June 12-13, 2018 Location: New York, NY

Total Credits: 16.0 New York CLE credit hours
Credit Category:

4.0 Areas of Professional Practice 1
2.0 Ethics and Professionalism
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0 Skills

This course is approved for credit for both experienced attorneys and newly admitted
attorneys (admitted to the New York Bar for less than two years). Newly admitted
attorneys participating via webcast should refer to Additional Information and Policies
regarding permitted formats.

Attendance Verification for New York MCLE Credit
In order to receive MCLE credit, attendees must:

1) Sign in with registration staff

2) Complete and return a Form for Verification of Presence (included with course
materials) at the end of the program or session. For multi-day programs, you will
receive a separate form for each day of the program, to be returned each day.

Partial credit for program segments is not allowed. Under New York State Continuing
Legal Education Regulations and Guidelines, credit shall be awarded only for attendance at
an entire course or program, or for attendance at an entire session of a course or program.
Persons who arrive late, depart early, or are absent for any portion of a segment will not
receive credit for that segment. The Form for Verification of Presence certifies presence for
the entire presentation. Any exceptions where full educational benefit of the presentation
is not received should be indicated on the form and noted with registration personnel.

Program Evaluation

The New York State Bar Association is committed to providing high quality continuing legal
education courses, and your feedback regarding speakers and program accommodations is
important to us. Following the program, an email will be sent to registrants with a link to
complete an online evaluation survey. The link is also provided above.



ADDITIONAL INFORMATION AND POLICIES

Recording of NYSBA seminars, meetings and events is not permitted.

Accredited Provider

The New York State Bar Association’s Section and Meeting Services Department has been
certified by the New York State Continuing Legal Education Board as an accredited provider of
continuing legal education courses and programs.

Credit Application Outside of New York State
Attorneys who wish to apply for credit outside of New York State should contact the governing
body for MCLE in the respective jurisdiction.

MCLE Certificates

MCLE Certificates will be emailed to attendees a few weeks after the program, or mailed to those
without an email address on file. To update your contact information with NYSBA,

visit www.nysba.org/MyProfile, or contact the Member Resource Center at (800) 582-2452

or MRC@nysba.org.

Newly Admitted Attorneys—Permitted Formats

For official New York State CLE Board rules, please see www.nycourts.gov/attorneys/cle. In
accordance with New York CLE Board Regulations and Guidelines (section 2, part C), newly
admitted attorneys (admitted to the New York Bar for less than two years) must complete Skills
credit in the traditional live classroom setting or by fully interactive videoconference. Ethics and
Professionalism credit may be completed in the traditional live classroom setting; by fully
interactive videoconference; or by simultaneous transmission with synchronous interactivity, such as
a live-streamed webcast that allows questions during the program. Law Practice Management
and Areas of Professional Practice credit may be completed in any approved format. The
transitional CLE requirement for newly admitted attorneys does not include the Diversity, Inclusion
and Elimination of Bias CLE credit component.

Tuition Assistance

New York State Bar Association members and non-members may apply for a discount or
scholarship to attend MCLE programs, based on financial hardship. This discount applies to the
educational portion of the program only. Application details can be found

at www.nysba.org/SectionCLEAssistance.

Questions

For questions, contact the NYSBA Section and Meeting Services Department

at SectionCLE@nysba.org, or the NYSBA Member Resource Center at (800) 582-2452
(or (518) 463-3724 in the Albany area).
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Lawyer Assistance
Program 800.255.0569 m

Q. What is LAP?

A\. The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law
students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression,
other mental health issues, or debilitating stress.

Q. What services does LAP provide?
A. Services are free and include:

e Early identification of impairment

e Intervention and motivation to seek help

e Assessment, evaluation and development of an appropriate treatment plan

e Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services

e Referral to a trained peer assistant — attorneys who have faced their own difficulties and volunteer to assist a struggling
colleague by providing support, understanding, guidance, and good listening

e Information and consultation for those (family, firm, and judges) concerned about an attorney

e Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental
health issues

Q. Are LAP services confidential?

A. Absolutely, this wouldn't work any other way. In fact your confidentiality is guaranteed and protected under Section 499 of
the Judiciary Law. Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years.

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993

Confidential information privileged. The confidential relations and communications between a member or authorized
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation
communicating with such a committee, its members or authorized agents shall be deemed to be privileged on the
same basis as those provided by law between attorney and client. Such privileges may be waived only by the person,
firm or corporation who has furnished information to the committee.

Q. How do | access LAP services?
A. LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website ﬁww.ngsba.org/lad

Q. What can | expect when | contact LAP?

A. You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the
lawyer population. You can expect the undivided attention you deserve to share what's on your mind and to explore
options for addressing your concerns. You will receive referrals, suggestions, and support. The LAP professional will ask
your permission to check in with you in the weeks following your initial call to the LAP office.

Q. Can | expect resolution of my problem?

A. The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant
personal problems. Also there is evidence that appropriate treatment and support is effective in most cases of mental
health problems. For example, a combination of medication and therapy effectively treats depression in 85% of the cases.
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Personal Inventory

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to
practice law. Take time to review the following questions and consider whether you or a colleague
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of
these questions, you may need help.

1. Are my associates, clients or family saying that my behavior has changed or that |
don’t seem myself?

Is it difficult for me to maintain a routine and stay on top of responsibilities?
Have | experienced memory problems or an inability to concentrate?

Am | having difficulty managing emotions such as anger and sadness?

i & W N

Have | missed appointments or appearances or failed to return phone calls?
Am | keeping up with correspondence?

6. Have my sleeping and eating habits changed?

7. Am | experiencing a pattern of relationship problems with significant people in my life
(spouse/parent, children, partners/associates)?

8. Does my family have a history of alcoholism, substance abuse or depression?
9. Do I drink or take drugs to deal with my problems?

10. In the last few months, have | had more drinks or drugs than | intended, or felt that
| should cut back or quit, but could not?

11. Is gambling making me careless of my financial responsibilities?

12. Do | feel so stressed, burned out and depressed that | have thoughts of suicide?

There Is Hope

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT
The sooner the better!

1.800.255.0569
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[0 As a NYSBA member, PLEASE BILL ME $35 for Dispute
Resolution Section dues. (law student rate is $10) 0 I U E c I 0

1 wish to become a member of the NYSBA (please see
Association membership dues categories) and the Dispute 2018 MEMBERSHIP DUES
Resolution Section. PLEASE BILL ME for both.

Class based on first year of admission to bar of any state.

W |5 & Seciion mrEmse — slesse @enselr e for Membership year runs January through December.

appointment to committees marked. ACTIVE/ASSOCIATE IN-STATE ATTORNEY MEMBERSHIP
Name Attorneys admitted 2010 and prior $275
Attorneys admitted 2011-2012 185
Address Attorneys admitted 2013-2014 125
Attorneys admitted 2015 - 3.31.2017 60
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Newly Admitted Member* FREE
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DEFINITIONS
Office phone () Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS
Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS
Home phone ( 7) Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS
Fax number () Sustaining = Attorney members who voluntarily provide additional funds to further
support t%e work of the Association
E-mail address Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school or bar association
*Newly admitted = Attorneys admitted on or after April 1, 2016
Date of birth / / ] o
Please return this application to:
Law school MEMBER RESOURCE CENTER,
Graduation d New York State Bar Association, One Elk Street, Albany NY 12207
raduation date——— Phone 800.582.2452/518.463.3200 * FAX 518.463.5993
States and dates of admission to Bar: E-mail mrc@nysba.org ® www.nysba.org

Dispute Resolution Section Committees ' - ‘ - .
Please designate in order of choice (1, 2, 3) from the list below, a maxi-
mum of three committees in which you are interested. ,_\
___ Continuing Legal Education and Programming (DRS1020) ' -

___ Legislation (DRS1030)

__ Membership (DRS1040)

___ Diversity (DRS1100)

___ Collaborative Law (DRS1200)

___ Arbitration (DRS1300)

___ International Dispute Resolution (DRS1301)

___ ADR within Governmental Agencies (DRS1400)

___ ADRin the Courts (DRS1500)

___ Publications (DRS1600)

___ Ethical Issues and Ethical Standards (DRS1700)

___ Mediation (DRS1800)

___ Mediation of Trusts, Estates, Guardianship and Elderly Disputes
(DRS1801)

___ International Mediation (DRS1802)

__ Education (DRS2200)

___ Website (DRS2300)

___ Liaison and District Rep Coordination (DRS2400)

___ Negotiation (DRS2500)

___ New Lawyers and Law Students (DRS2600)

___ Blog Master (DRS2800)

___ Liaisons (DRS2900)







SCHEDULE OF EVENTS

Tuesday, June 12, 2018, Morning Session
4.5 MICLE Credits (4.5 Skills)

8:00 a.m. — 8:30 a.m. Registration & Continental Breakfast
8:30 a.m. - 8:45 a.m. Welcome and Introduction to the Commercial Mediation Training
8:45 a.m. - 10:00 a.m. Convening & Contracting a Commercial Mediation Choosing Processes, Setting Tone,

Disclosing style, Expectations
Simeon H. Baum with Stephen A. Hochman

(1.5 MCLE Credit in Skills)

10:00 a.m. - 10:10 a.m. Break

10:10 a.m. - 11:00 a.m. Teaching and Training | Core Attributes and Skills of the Commercial Mediator
Simeon H. Baum

(1.0 MCLE Credit in Skills)

11:00 a.m. - 12:40 p.m. Role Play: Focusing on a Commercial Scenario
Small Groups with Facilitators

(2.0 MCLE Credit in Skills)

12:40 p.m. - 1:20 p.m. Lunch

Tuesday, June 12, 2018, Afternoon Session
3.5 MICLE Credits (2.5 Areas of Professional Practice, 1.0 Ethics)

1:20 p.m. - 2:35 p.m. Evaluation: (Whether, When & How)
Simeon H. Baum and Stephen A. Hochman

(1.5 MCLE in Areas of Professional Practice)

2:35 p.m. - 3:25 p.m. Forum: Unique Commercial Matters, Joint Sessions, Caucuses, and Risk Analysis)
Simeon H. Baum and Stephen A. Hochman
(1.0 MCLE in Areas of Professional Practice

3:25 p.m. - 3:40 p.m. Break

3:40 p.m. - 4:30 p.m. Ethics: Mediation Theory and the Role of the Mediator
Simeon H. Baum and Stephen A. Hochman

(1.0 MCLE Credit in Ethics)

4:30 p.m. - 5:00 p.m. Q&A



SCHEDULE OF EVENTS

Wednesday, June 13, 2018, Morning Session
3.5 MCLE Credits (3.5 Skills)

8:00 a.m. Continental Breakfast
8:30 a.m. - 8:45 a.m. Introductory Remarks; Summary and Overview
8:45 a.m. - 9:15 a.m. Decision Tree Analysis in Mediation and Use of Risk Management Software

Simeon H. Baum and Stephen A. Hochman
(.5 MCLE in Skills)

9:15 a.m. - 9:40 a.m. Risk Analysis Exercise
Simeon H. Baum and Stephen A. Hochman
(.5 MCLE in Skills)

9:40 a.m. — 10:05 a.m. Lawyers Advocacy - Coaching Counsel
Simeon H. Baum and Stephen A. Hochman
(.5 MCLE in Skills)

10:05 a.m. - 10:20 a.m. Break

10:20 a.m. — 12:00 p.m. Role Play: Focusing on a Commercial Scenario
Small Groups with Facilitators

(2.0 MCLE in Skills)
12:00 p.m. — 12:45 p.m. Lunch

Wednesday, June 13, 2018, Afternoon Session
4.5 MICLE Credits (1.5 Areas of Professional Practice, 2.0 Skills, 1.0 Ethics)

12:45 p.m. - 2:00 p.m. Mediator’s Proposal | Whether, When & How
Simeon H. Baum and Stephen A. Hochman

(1.5 MICLE in Areas of Professional Practice)

2:00 p.m. - 2:10 p.m. Break

2:10 p.m. - 3:25 p.m. Forum - Impasse Breaking: The Art of Diplomacy — Handling Challenges in Personalities,
Bargaining Style, Strategies, Commitment Level, Inter- Party Dynamics, and Messages
Simeon H. Baum and Stephen A. Hochman

(1.5 MCLE in Skills)

3:25 p.m. - 3:50 p.m. Mediator Self Care
Simeon H. Baum and Stephen A. Hochman
(.5 MCLE in Skills)

3:50 p.m. - 4:00 p.m. Break

4:00 p.m. - 5:00 p.m. Ethics: Remaining Ethical Issues
Simeon H. Baum and Stephen A. Hochman

(1.0 MCLE in Ethics)
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Advanced Commercial Mediation Training
June 12-13, 2018

(Approved Training for Commercial Mediators Under Part 146 of the
Rules of the Chief Administrative Judge, NYS Unified Court System)

Program Trainers --
Simeon H. Baum, Esq., Resolve Mediation Services, Inc. (www.mediators.com)
Steven A. Hochman, Esq.
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Resolve Mediation Services, Inc.
1211 Avenue of the Americas, 40™ Floor
New York, NY 10036-8704
(212) 355-6527 (tel.)
(212) 753-0396 (fax)
info@mediators.com
(www.mediators.com)

Simeon H. Baum
President

Simeon Baum, President of Resolve Mediation Services, Inc., has successfully mediated
over 1,000 disputes. He has been active since 1992 as a neutral in dispute resolution,
assuming the roles of mediator, neutral evaluator and arbitrator in a variety of cases,
including the highly publicized mediation of the Studio Daniel Libeskind-Silverstein
Properties dispute over architectural fees relating to the redevelopment of the World
Trade Center site, Trump’s $ 1 billion suit over the West Side Hudson River
development, and Archie Comics’ shareholder/CEO dispute. Since 2005, he has
consistently been listed in “Best Lawyers” and “New York Super Lawyers”for ADR, was
the Best Lawyers’ “Lawyer of the Year” for ADR in New York for 2011, 2014, and
2018; and in International Who’s Who of Commercial Mediation Lawyers 2012-18.

An attorney, with over 30 years’ experience as a litigator, Mr. Baum has served as a
mediator or ADR neutral in a wide variety of matters involving claims concerning
business disputes, financial services, securities industry disputes, reinsurance and
insurance coverage, property damage and personal injury, malpractice, employment, ERISA benefits, accounting,
civil rights, partnership, family business, real property, construction, surety bond defaults, unfair competition, fraud,
bank fraud, bankruptcy, intellectual property, and commercial claims.

Mr. Baum has a longstanding involvement in Alternative Dispute Resolution ("ADR"). He has served as a neutral for
the United States District Courts for the Southern and Eastern Districts of New York Mediation Panels; New Jersey
Superior Court, Civil Part, Statewide; Commercial Division, New York State Supreme Court, New York &
Westchester Counties; U.S. Bankruptcy Court, Southern & Eastern Districts of New York; the New York Stock
Exchange; National Association of Securities Dealers; the U.S. Postal Service, the U.S. Equal Employment
Opportunity Commission, CPR, AAA, and National Academy of Distinguished Neutrals (NADN), among others.

Mr. Baum’s peers have appointed him to many key posts: e.g., Member, ADR Advisory Group, Commercial
Division, Supreme Court, New York County; ADR Advisory Group and Mediation Ethics Advisory Committee,
N.Y. State Unified Court System. Founding Chair of the N.Y. State Bar Association’s Dispute Resolution Section,
he was also subcommittee chair of the N.Y. State Bar Association’s ADR Committee; Legislative Tracking
Subcommittee Chair of the ADR Committee of the Litigation Section of the American Bar Association; Charter
Member, ABA Dispute Resolution Section Corporate Liaison Committee; President, Federal Bar Association’s
SDNY Chapter, and Chair of the FBA’s national ADR Section. He is past Chair of the New York County Lawyers
Association (NYCLA) Committee on Arbitration and ADR. Besides serving on the NYCLA’s Committee on
Committees, he is past Chair of the Joint Committee on Fee Dispute and Conciliation (of NYCLA, ABC NY, and
Bronx County Bar Associations), and is on the Board of Governors, NYS Attorney-Client Fee Dispute Resolution
Program. He is also a Fellow of the American Bar Foundation. He is a Director for the New York NADN panel.

Mr. Baum has shared his enthusiasm for ADR through teaching, training, extensive writing and public speaking. He
has taught ADR at NYU's School of Continuing and Professional Development, and he teaches Negotiation, and
Processes of Dispute Resolution (focusing on Negotiation, Mediation and Arbitration) at the Benjamin N. Cardozo
School of Law. He developed and conducts 3-day programs training mediators for the Commercial Division,
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View of the Mediator & Mediation Process
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Mediation — Alchemical Crucible for Transforming Conflict to Resolution

By: Simeon H. Baum

Mediation in Context — Negotiation & Dialogue

Day in and day out, we encounter one another, make deals and resolve disputes.
Whether it is setting a bedtime with a recalcitrant five year old, making dinner plans with
a narcissistic couple, setting up a distributorship, breaking a lease, working out credits
and offsets in a requirements contract, accounting for changes and delays in a
construction job, or the host of issues that might make their way into court if not
otherwise resolved —we negotiate. Negotiation is so common, we barely notice it. We
are like fish not noticing the water in which we swim. We communicate with others,
offering trades where needed, to obtain the cooperation of the other to achieve
satisfaction of our needs and interests. Cooperation might come in the form of offering
goods, land, information, intellectual property, services, cash, securities, some other form
of property, right, permission, or agreement of non-interference or cessation of offending

activity,

Sometimes, all that is sought is understanding and acknowledgement. Beyond the
trades of negotiation, there are times when, at home or at work, we meet one another in
the depth of our humanity, sharing time together in a manner that breaks the mold of
social expectations or joint projects, celebrating the wonder of life and mutual existence.
Conversely, there are times when we cannot recognize one another, when all we can see
is the bundle of needs and obligations that lie upon us. The “other” is an impediment,

failing to assist in the achievement of our ends. Or, the other reads us this way, ignoring
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our humanity. There is a crisis in our relationship, and with it, as said by the Captain of
Road Prison 36 to Paul Newman’s character in Cool Hand Luke: “what we got here is a

failure to communicate.”

Escalation to Agents and Authorities

When there is a snag in negotiations or in communications, one option is to seek
the help of others. We turn to agents to negotiate or intercede on our behalf, including
lawyers. We turn to authority figures to help us — such as the boss or HR department in
an employment setting or, G-d forbid, a mother-in-law for help at home. And, of course,
when we get nowhere, and the problem merits the financial outlay, time, disruption,
negative impact on our relationship with the other, and reputational risk, we, or our
counsel, turn to the Courts, or to arbitrators, to render a decision that will resolve the

dispute and bear with it the force of law.

Mediation Defined by a Developing Profession

Even before reaching the courthouse, there is another time honored practice:
turning to a trusted, neutral third party to help us in our negotiation. In its simplest form,

mediation is a negotiation, or dialogue,* facilitated by a neutral third party. As early as

! As discussed infra, proponents of transformative mediation do not see the mediator’s role as assisting in
problem solving or in settlement of a dispute. Rather, the role is to foster empowerment and recognition.
Similarly in Himmelstein and Friedman’s model, understanding is the key. Accordingly, for those schools,
non-utilitarian “dialogue,” as an encounter of persons, might be a better description of the mode of
communication that is facilitated by the mediator. A rich description of dialogue is found in the writings of
Martin Buber, such as “l and Thou.” See, e.g., Martin Buber: The Life of Dialogue by Maurice S.
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medieval Japan, one Zen master acted as intermediary bringing about peace between
warring lords. Mediation has been used informally in many contexts and many lands.
Today, with substantial growth in the U.S. over the last two decades, mediation is used as
a dispute resolution process both through court-annexed panels and through private
mediation providers. Mediation has increasingly become professionalized. There are
associations of mediators, rules of ethics, like the Model Standards of Conduct for
Mediators prepared jointly by the AAA, ABA, and SPIDR during the early 1990s and
revised in 2005; mediator training programs, like the three day Commercial Mediation
training offered through NYSBA'’s Dispute Resolution Section last Spring; mediation
practice reflection groups; and legislative initiatives, like the effort to enact in New York
the Uniform Mediation Act to provide for a mediation privilege adopted by eleven other

states.

Mediation, as a confidential, facilitated negotiation, unlike its dispute resolution
cousins arbitration and litigation, does not involve a neutral third party’s making a
determination, award, verdict or judgment that is binding on the parties. Rather than to
evaluate or tell the parties what to do, the mediator facilitates the parties’ own
communication and decision making. Mediation is binding only to the same extent that
any negotiation is binding: when a deal is struck and memorialized in writing, that
becomes a binding agreement. As with the settlement of any matter, the agreement can

have bells and whistles — requiring the filing a stipulation of dismissal or discontinuance,

Friedman, (The University of Chicago Press, 1955, reprinted 1960 by Harpers, N.Y. as a First Harper
Torchbook edition, and available online at: http://www.religion-online.org/showbook.asp?title=459).
2 E.g., The Association for Conflict Resolution (ACR), a merged entity of SPIDR, CreNet and ACR.



papers attendant to a security agreement, including an affidavit of confession of
judgment, if appropriate, notes, liens, mortgages, or any other document that the parties

and their counsel might require to complete or enforce the agreement transaction.

Evaluation & Facilitation Considered

Mediation has also been distinguished from neutral evaluation. In the latter
process, parties, typically with counsel, present a preview to the mediator of what their
case might be like at trial. The neutral evaluator, after discussion that can include caucus,
gives the parties a preview of the judicial outcome. This is a predictive exercise in which
it is best that the evaluator draw on meaningful expertise. The parties can then use that
prediction to clarify the “shadow of the law” under which they are bargaining and, in its
light, strike a deal. In former Magistrate Judge Wayne Brazil’s model, before sharing the
prediction, the evaluator advises the parties that he or she has written it down and offers,
before delivering the message, to facilitate their negotiation of a settlement, essentially
shifting to the role of mediator. If the parties reach an impasse, at that point, the

evaluation can be shared, and the mediation can continue.

During the 1990s there was significant debate in the mediation field on whether it
IS ever appropriate for a mediator to provide the parties with an evaluation. This debate

was prompted by a seminal article by Professor Len Riskin,® which presents a “grid” for

3 Riskin, L., Understanding Mediators’ Orientations, Strategies and Techniques: A Grid for the Perplexed,
Harvard Negotiation L. Rev., vol. 1:7, Spring 1996, available online at:
http://www.mediate.com/pdf/riskinL2_Cfm.pdf. An earlier version of this piece was published by Riskin,




classifying mediator orientations, types and strategies. Riskin’s grid identifies two major
spectrums: broad/narrow focus, and evaluative and directive/facilitative approach. A
narrowly focused mediator might attend only to the legal question, ignoring, discarding,
or directing discussions away from “irrelevant” emotions, values, business
considerations, or even broader societal concerns — all of which are recognized as
meaningful by those who maintain a broad focus. The other spectrum distinction shows
some mediators as being more evaluative and directive — sharing with parties their own
views on the merits of a case, or even, where broadly focused, their views on the moral,
just, fair, economically sound, or appropriate thing to do and urging the parties to take a
particular course of action. Other mediators, Riskin found, tended to refrain from sharing
their view or telling the parties what to do. Their function was primarily to facilitate the
parties’ own reflection and analysis, decision making and communication. Responding
to Riskin’s article, Professors Kimberly Kovach and Lela Love published a piece calling
“evaluative mediation” an oxymoron.* Their view was that the mediator’s role is to help
the parties with their own problem solving, facilitating their own thinking and
communication, but not to drive them to the mediator’s solution or, especially, to act as a

private judge.

Adding Transformation and Understanding to the Mix

L., Mediators’ Orientations, Strategies and Techniques, Alternatives to the High Cost of Litigation, at 111,
September 1994.

4 Kovach, K. K. and Love, L. P., “Evaluative”” Mediation is an Oxymoron, CPR Institute for Dispute
Resolution, Alternatives, Vol. 1, no. 3, at 31 et seq., March 1996.
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This debate was enriched by the transformative mediation and understanding
based mediation schools. The transformatives urge that the mediator’s role was not even
to be a problem solver or to get a settlement. Rather the mediator’s purpose is twofold,
fostering empowerment and recognition.® Transformative mediators take a micro focus,
following the parties with reflective feedback wherever their discussion leads, and, as
they proceed, noting opportunities along the way to make choices (empowerment) or for
understanding and acknowledging the other. Transformative theory sees disputing
parties as feeling embattled, weakened, and even “ugly,” and as uncomfortable with the
condition of dispute. Disputes are crises in relationship affecting the quality of the
parties’ communication. The theory is that when parties begin seeing opportunities to
make choices, they feel more empowered. As empowerment increases, parties can shift
from defensiveness to recognition of the other. The growth of empathy is the
“transformation” for which this school bears its name. As this occurs, relationship and
communication are enhanced and disputes tend to resolve themselves. This approach has
particularly taken hold for use in family, neighbor, and embedded employment disputes —

where there are obvious continuing relationships.

The understanding based model emphasizes that parties are in conflict together
and can resolve it together, by a growth in understanding.® The most controversial aspect
of this approach is Himmelstein’s and Friedman’s insistence on using joint session only

in mediation, eschewing caucus. Caucuses are confidential meetings of fewer than all

> The transformative mediation manifesto is “The Promise of Mediation: Responding to Conflict Through
Empowerment and Recognition”, by Bush, R. A. B. and Folger, (J. P., Jossey-Bass, Inc. 1994).

6 See, Friedman, G. and Himmelstein, J., Challenging Conflict: Mediation Through Understanding (ABA
2008)



participants in a mediation. Himmelstein’s and Friedman’s concern is that caucus takes
parties away from jointly resolving their conflict and makes the mediator the bearer of
critical information unknown to one or more of the parties. A caucus process might
produce a “fix” with a settlement. But it risks being one imposed from without,
maintaining the barriers between the parties. It might not resolve their fundamental
conflict in the way that occurs with mutual decision-making as a result of deepened
understanding, which produces a shift in the parties’ understanding of their “own” reality.
Critics of Himmelstein and Friedman observe that disputing parties might prefer to
express certain views independently or to maintain separateness for the sake of reflection
and decision making. Moreover, caucus enables the mediator to give feedback in a
manner that does not put the recipient of the mediator’s comments in an awkward spot.
In caucus, mediator and party can metaphorically sit on the same side of the table and
wonder together about possible outcomes of a case or possible deal packages — all of this

without putting that party on the spot.

The 360 Degree Mediator

Many providers today consider themselves 360 degree’ mediators, maintaining a

broad focus, utilizing facilitative skills, raising opportunities for empowerment and

recognition, facilitating the parties’ own evaluation, even giving evaluative feedback

when appropriate, and utilizing both joint sessions and caucus.

7| first heard this term used by Lori Matles,.
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Case and Mediator Selection as Guided by an Understanding of Mediation

Understanding the debate and divergences in mediation theory and practice and
the opportunities available in mediation, enables counsel to make sophisticated choices in
designing mediation clauses for contracts, selecting a mediator, determining if and when
a matter is appropriate and ripe for mediation, and in effectively representing parties in
the mediation process. If the matter is an embedded employment dispute, primarily
involving an ongoing relationship with significant communication problems and low
economic stakes, transformative mediation might be the best way to go. In these
circumstances the form of the settlement might matter far less than healing the
relationship and improving the parties’ communication. The United States Postal Service
set up a program to handle Equal Employment Opportunity complaints using
transformative mediation.® In other matters where ongoing relationship is important and
where both parties are willing to invest in the greater time that a joint session only
approach might take, counsel might opt for the Himmelstein Friedman understanding
based model. In a scenario where a partnership dispute has devolved into a costly
accounting proceeding that threatens to kill the goose that lays the golden egg,
restructuring of their business relationship might be the most effective path to resolution.
Wise counsel might then seek a mediator who will have a broad enough focus to shift
from legal to business considerations, put on a “business head,” and activate the parties to

develop creative options. If two commercial parties — with little emotional investment in

8 The USPS program is known as REDRESS (Resolve Employment Disputes Reach Equitable Solutions
Swiftly). Instituted over a decade ago when the Postal Service had nearly a million employees, this
program significantly reduced costs of administering EEO claims, and produced settlement of the vast
majority of claims with a very high user satisfaction rate and enhancement of employee morale.



the dispute by party representatives and counsel alike, and ample capacity to bear the cost
of litigation — have a bona fide difference of opinion on how a point of law affects their
respective rights, it might make sense to select a mediator with capacity and credibility to
facilitate the parties’ analysis of this legal point, or, when and if appropriate, add some

reliable evaluative feedback.

Disputes are complex social animals. At times parties might believe they are
stuck on a point of law when, in fact, it is a point of pride. For this reason, it is often wise
to seek a mediator with “360” capacity, who can make insightful assessments on all
fronts, work with the participants to design an appropriate process, and adapt as the
mediation process and circumstances require. It is not a bad idea for counsel to
determine the mediator’s background or orientation through talk with others who have
used that mediator or an initial, frank discussion with the mediator at time of selection or

in the initial pre-mediation conference.

What Mediators Can Do for You

Mediators may play many functions to lubricate the wheels of a negotiation or to
fine tune the channel of dialogue. Whether it is a hard core commercial dispute or a
family or employment relationship matter, parties — and even counsel — might have strong
feelings about the matter or their counterparties. Mediators are trained to facilitate
difficult discussions and to use “active listening” skills — validating, empathizing,

clarifying, summarizing and reflecting back statements by the participants. Good
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listening engenders satisfaction in the speaker, a sense of being heard, acknowledged and
understood. From a utilitarian standpoint, permitting emotional expression enables
people to get past feelings of frustration, disappointment, anger and despair and engage
constructively in problem solving to get a dispute resolved. From a non-utilitarian
standpoint, good listening creates opportunities for realizing meaning and humane regard
for one another. Either way, where emotions are drivers in a dispute, mediation is the
process of choice — a richer forum for expression than the witness chair under cross-
examination, with objections on relevance and materiality, motions to strike, and

directions to limit the answer to just the question that was asked.

Mediators can also assist the parties with a joint problem solving, mutual gains
approach — the “win/win” popularized by Fisher & Ury’s book “Getting to Yes.” Also
known as integrative bargaining, this approach seeks to expand the pie by identifying the
issues, the needs and interests of all parties, and then seeking options that will meet as
many of those needs and interests as fully as possible, thus resolving the issues in dispute.
Options proposed during this process can be judged and supported by identifying or
developing standards — principles with which all parties can agree and which take the
matter away from a subjective battle. Standards can include fairness, legality, doability,
equity, empathy, durability or whatever principle the parties can adopt. Good
communication and cooperation enables parties to learn about one another’s needs and
interests and be effective in brainstorming and generating options, Thus, Fisher and Ury

recommend separating the people from the problem, being “soft” on the people and hard
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(focused and analytic) on the issues. Counsel might seek mediators who are effective in

facilitating this problem solving.

Another Fisher and Ury concept is the BATNA, the best alternative to a
negotiated agreement. Considering what might happen if a party does not take a
proposed deal is a good way to judge whether the deal is worth taking. In the legal
context, the litigation alternative can also be analyzed with a focus on risk and transaction
cost. Here, effective mediators might gather information in advance of the mediation
session, through phone conferences with counsel and review of pre-mediation statements
laying out key facts, any critical law, settlement history and proposals, and annexing
useful documents. These pre-mediation communications can also address process issues,
making sure the right people with full authority attend, and learning about inter-party
dynamics to be sure the process is designed to maximize its effectiveness. Thus, finding
a mediator who can be adept at gathering the key information, facilitating a good analysis
of the case at the mediation, and helping the parties assess risk and transaction costs (fees
for lawyers and witnesses and related costs) can be key. At times, where one’s own
client, or the other party, is having difficulty hearing tough news about litigation
prospects from its legal champion, “reality testing” by a mediator might open the client’s

eyes to legitimate case risks and prompt more realistic settlement discussions.

Benefits and Promise of Mediation
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Properly conducted, mediation offers parties a host of benefits. It can
dramatically cut the cost of litigation. This confidential process can reduce some
litigation side effects, such as reputational damage through the play of the press and
media, and the more localized disruption of griping at the water cooler or removing key
employees from work to answer discovery demands, undergo witness preparation, and
appear to testify or observe in depositions or trial. It provides a forum for much richer
communications, and for addressing a host of feelings, issues, principles and concerns
that could never directly be considered or respectfully and humanely given their due at
trial. It provides opportunities to improve or restore relationships. Moreover, mediation,
like negotiation, permits parties to design their own creative solutions, taking into
consideration economic and other factors, to arrive at more doable, durable and mutually
acceptable resolutions than a judgment that cannot be collected due to evasion or the lack

of funds.

Ultimately, mediation, which has at its core the principle of party self-
determination, wrests decision making from third parties — judge, jury, arbitrator — and
restores it to the parties. Indeed, while lawyers can still play a very significant role in
mediation — as process guides, counselors, and even advocates in opening session or later
in laying out the litigation risk to the other side — parties do not live or die on competence
of counsel, witnesses, or other agents in presenting a case; again power lies with the

parties in the mediation outcome.



Mediation offers a depth of possibility and sensitivity to truth and values
consistent with the philosophical resources and developments in our history of ideas. An
underlying humanism puts people, not external systems or things, in the driver’s seat.
With a valuing of people, comes recognition of all aspects of the person, not just that
which is legally relevant. Yet, to quote Frank Sander and Robert Mnookin, we bargain in
the shadow of the law. The mediation sphere is a place where the norms of both justice
and harmony can work themselves out in a manner that fits the actual parties and their
circumstances. With recognition of the significance of all parties’ perceptions, the
philosophical advances of phenomenology come into play. The individual, business and
circumstantial focus bears with it the influence of pragmatism. Business considerations
embrace our theories of economics. Ultimately, by affirming the parties’ joint decision
making, mediation celebrates our freedom and our interdependence and our relatedness.
It supports compassion, creativity and realism as parties work together to understand each
another and their needs, constraints, and context. It offers the possibility of holistic
solutions. Fundamentally non-coercive and fostering party responsibility, mediation

offers participants a chance to be their best selves and to arrive at superior resolutions.
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WHEN AND HOW TO USE MEDIATION TO YOUR ADVANTAGE

l. Why Should You (and Your Client) Submit Your Dispute to Mediation?

A. Possible Benefits of Mediation Compared to Settlement Negotiations

1.

Mediation enhances the ability of each party to communicate directly to the
other party (e.g., avoids communicating only through their respective
attorneys)

a.

Parties can vent their feelings, put emotions behind them and then
focus on a rational cost/benefit analysis of the difference between
litigating and settling

Mediator has more credibility than opposing party in pointing out
the weaknesses in each party's case so as to assist each party in
making an objective risk/reward analysis

Mediator can help parties focus on (i) their real needs and interests
and (ii) the difference between the best alternative to a negotiated
agreement and the worst alternative to a negotiated agreement (i.e.,
BATNA vs. WATNA)

Mediator has a different agenda than the parties

a.

A party's agenda may be (i) to get (or keep) as much as possible in a
zero sum negotiation or (ii) to "win," "get even," be vindicated or
satisfy a similar non-economic need

Mediator's sole agenda is to assist each party in finding a way to
settle on terms that (i) meet its real needs and interests and (ii) are
preferable to the litigation or arbitration alternative

Mediator can facilitate the ability to create added value

a.

By suggesting ways to enlarge the pie (e.g., non-monetary benefits
which cost one party less than the benefit to the other, the difference
being the "added value™)

A neutral mediator suggesting a method for adding value is more
likely to permit the added value to be shared, whereas when one
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party (e.g., a seller) suggests directly to the other (e.g., a buyer) a
method of creating value (e.g., seller will give buyer a discount on
future orders), the latter (buyer) may feel entitled to keep all of the
added value since it (the discount) costs little or nothing to the party
suggesting it

4, Mediator, by communicating directly to the person with settlement
authority, can minimize the risk of a conflict of interest between the party
and its negotiating representative

a. Litigator may have financial and ego needs to focus on advantages
to litigating over settling, but such needs may differ from the needs
of his or her client (who may wish to avoid Pyrrhic victory)

b. A party's negotiating agent may have different needs from those of
its principal or employer (e.g., a credit manager may wish to avoid a
write-off)

5. Mediator can help parties overcome perceptive differences

a. Which issues are relevant to (i) the eventual outcome of the
litigation or (ii) the real needs of each party in a settlement

b. How the relevant issues are likely to be resolved in the litigation

C. The effect that each possible litigation outcome will have on the
vital interests of each party

d. Risk aversion (e.g., 25% chance of getting $100 may be preferred
over getting $20 for sure, but some may prefer paying $25 for sure
rather than taking a 20% chance of paying $100)

e. Decisions may be affected by the way the issue is framed

6. A proposal suggested by a mediator may avoid a knee-jerk negative

reaction, which might have been the reaction if it were made by the other
party (e.g., if other side offers x, they are probably willing to pay x + ),
but if the proposal is made by a neutral, each party is more likely to discuss
it rather than suspect or attack it

B. What Kind of Cases Are Most Suitable For Mediation?

1. Which types of cases are appropriate for mediation and which are not?
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Are all cases that are capable of being settled appropriate for mediation —
i.e., all cases except those where a judicial determination is needed
because:

a. One party needs a judicial precedent (e.g., civil or human rights
cases);
b. There is a need to bind non-parties (e.g., actions to foreclosure a

mortgage or establish title to property); or

C. The defendant considers the claim frivolous and wants to
discourage others who might bring similar claims by sending the
message of "millions for defense but not one cent for tribute.”

When is the Best Time to Mediate?

1.

2.

3.

Before litigation commences
Before or after motions or discovery

On eve of or during trial

How Can You Get Your Adversary to the Mediation Table?

1.

3.

Direct approach to adversary (attorney to attorney or party to party) -- e.g.,
one party suggests a list of mediators and the other can choose from the list

You can ask a neutral person or forum to suggest mediation to both parties
(with blind responses from each)

You can request the court to order the parties to mediate

Possible Reasons a Party May Not Want to Mediate — Are they Valid?

1.

2.

Suggesting mediation to your opponent is a sign of weakness
Mediation is merely a ploy by one party to discover the other side's case

Mediation won't work because complex legal issues or strong emotions are
involved

It's premature to mediate (e.g., it's better to wait until after summary
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judgment motion or more discovery)

The costs and delay inherent in litigation will enable a deep pocket
defendant to achieve a better settlement on the eve of trial than a settlement
negotiated at an early stage

The parties cannot agree on a mediator, and one party should never accept
the other's recommendation of who should be the mediator

I1. The Different Styles of Mediation and How to Choose a Mediator

A. The Different Styles of Mediation

1.

2.

3.

4.

Transformative

Facilitative

Evaluative

A continuum from facilitative to evaluative

B. How to Find an Effective Mediator

1.

Consider the background of the mediator

a. Ex-judge

b. Litigator with evaluative skills

C. Business lawyer with evaluative and negotiating skills

d. Non-lawyer (e.g., accountant, industry specialist or other person

with expertise in the subject matter of the dispute)

e. Two neutrals — one perceived as being understanding of plaintiff’s
side of the dispute and the other perceived as being understanding
of the defendant’s side, or one lawyer and one non-lawyer with
expertise in the subject matter of the dispute.

Consider the training and experience of the mediator (including the number
of prior mediations and the percentage of those which settled in the
mediation)



Consider the Skills of the Mediator

Ability to apply standard mediation techniques after having
completed appropriate training

Ability to be (and be perceived as) fair and impartial, gain the trust
and respect of the parties, control the process and listen attentively

Ability to analyze the issues in dispute and prioritize them to
facilitate resolution

Ability to communicate effectively in a non-adversarial tone and
effectively explain each party's position to the other party

Ability to evaluate the relative strengths and weaknesses of each
party's position

Ability to persuade each party to realistically evaluate its
weaknesses and the other party's strengths and to make an objective
cost/benefit analysis of the advantages of settling early rather than
litigating

Ability to recognize and satisfy the ego needs and hidden agendas
of each party and to validate the feelings of each party and convey
empathy, compassion and understanding

Ability to be creative in suggesting ways to create value (where the
cost to one party is less than the benefit to the other)

Ability to perceive the real needs and interests of each party and to
convince the parties to be flexible in order to meet such needs and
interests

Ability to be patient, persistent, indefatigable and "upbeat"” in the
face of difficulties and frustrations
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Why Mediation Works When Negotiation Fails
By Stephen A. Hochman, Esg.

Mediation permits each party (and his or her attorney) to communicate directly to the
other party (rather than communicating only through their respective attorneys).

A mediator can let the parties vent their feelings, put emotions behind them, focus on
their real needs and interests and then make a rational cost/benefit and risk/reward
analysis of the differences between litigating and settling.

A mediator can be an “agent of reality” to help the parties and their advocates overcome
“advocacy bias” and other cognitive barriers to objective risk analysis.

a.

Advocates have a tendency to fall in love with their arguments, and parties have a
tendency to believe what they want to believe.

A mediator has more credibility than the opposing party in pointing out the
weaknesses in each party's case so as to assist each party in making an objective
risk/reward and cost/benefit analysis of its litigation alternative.

A mediator can help the parties focus on their tolerance for or aversion to risk
(e.q., a defendant might prefer paying $250,000 to avoid a 20% risk of losing
$1,000,000, whereas a plaintiff might prefer a 20% chance of winning $1,000,000
rather than a certainty of receiving $250.000).

A mediator has a different agenda than the parties.

a.

A party's agenda may be (i) to get (or keep) as much as possible in a zero sum
negotiation or (ii) to "win," "get even,” be vindicated or satisfy a similar non-
economic need.

The mediator's sole agenda is to assist each party in finding a way to settle on
terms that (i) meet its real needs and interests and (ii) are preferable to its
litigation alternative.

A mediator can help the parties create added value.

a.

A mediator can suggest ways to enlarge the pie (e.g., non-monetary benefits that
cost one party less than the value of that benefit to the other, the difference being
the "added value™).

When the mediator suggests a method for adding value to each party in separate
confidential caucuses, that may enhance its perceived value to each party,
whereas if one party (e.g., a seller) suggests a method of creating added value
directly to the other (e.g., a buyer) by offering to give the buyer a discount on



134

future orders, the buyer may feel entitled to keep all of the added value because
the fact that the seller (as opposed to the mediator) suggested the discount may be
perceived by the buyer as a benefit primarily to the seller who suggested it,thus
causing the buyer to expect more than a fair share of the added value.

Communicating directly to the other party or party representative that has the major stake
in the outcome can minimize the risk of a conflict of interest between that party and its
negotiating representative.

a.

Litigators may have financial or ego needs that may, consciously or
subconsciously, cause them to overvalue the strengths of their case and thus
prefer to focus on the advantage of winning in litigation over a settlement that
would avoid the risk of losing.

A party's negotiating agent may have a different need from its principal or
employer (e.g., a credit manager may wish to avoid taking responsibility for a
write-off).

A proposal suggested by a mediator may avoid a knee-jerk negative reaction, which
might have been the reaction if the other party made the same proposal.

a.

When made by the mediator rather than one’s adversary, the proposal is more
likely to be considered and evaluated rather than suspected or attacked.

If one party makes a final “take-it or leave-it” proposal to the other, the other may
not be willing to accept an ultimatum from its adversary, whereas if a respected
mediator makes a proposal that he or she believes is better for both parties than
their litigation alternative, it is more likely to be accepted by both parties.

By making a mediator’s proposal as a last resort to avoid impasse, the mediator can
overcome the posturing that negotiators often use in an attempt to settle on terms that are
better than their worst-case alternative to litigation.

a.

Because each party knows that, if it accepts (albeit reluctantly) the mediator’s
proposal, the mediator will not reveal its acceptance to the other party unless the
other party also accepts the proposal, there is no downside in accepting the
proposal as long as it is at least somewhat better than its worst-case alternative to
litigation.

One definition of a good settlement is when both parties are equally unhappy
because they agreed to a less than ideal settlement that nevertheless was
determined by each party to be better than its uncertain or “role-the-dice”
litigation or arbitration alternative.
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HOW TO BE AN EFFECTIVE ADVOCATE IN MEDIATION

By Stephen A. Hochman, Esq.!

The Pre-Mediation Stage

A. Subjects to Discuss at a Pre-Mediation Conference with the Mediator (Either in a
Joint Conference or Privately)

1. Scheduling the mediation so as to allow sufficient time for the process to
work
2. Asking the mediator to get your adversary’s ultimate decision maker to

participate in the mediation (including their insurance carrier, if applicable)

a. If the ultimate decision maker is unavailable, suggest that he or she
participate by phone, and get cell phone number

b. If ultimate decision maker cannot participate by phone, suggest that
the mediator get a guarantee from your adversary that he or she will
meet with the mediator in a private caucus at a future date if needed
to break impasse

3. The desirability of having the parties exchange relevant documents or
information prior to the mediation

4. Other information you should tell, or questions you should ask, the
mediator (e.g., ask about experience, success rate, style)

B. Contents of the Pre-Mediation Submission
1. What should it include and should you share it with your adversary?
2. What confidential information should you share (or not share) with the
mediator?

C. Who Should You Bring to the Mediation?

1. The representatives of your client who were involved at the deal level

2. The higher level decision makers

! Copyright © Stephen A. Hochman 2010
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3.

4.

5.

Key witnesses
Experts

Your client’s insurance carrier, if applicable

How Should You Prepare Your Client for the Mediation?

1.

Explain the process, the extent of confidentiality, the role of the mediator
and the fact that the opposing party as well as the mediator is the audience.

Find out your client's needs and interests and the desirability of giving or
getting non-monetary benefits.

Discuss of the strengths and weaknesses of your client's case.

Adjust your client's expectations as to its BATNA and WATNA as well as
its MYLATA in the context of its business alternatives as well as its
litigation alternatives.

Discuss settlement options (e.g., monetary and non-monetary
consideration, future business, confidentiality, non-disparagement
agreements, etc.).

Plan the negotiation strategy.

a. Explain the need for the negotiation dance.

b. Explain the need for patience.

Explain the role of your client (i) in the joint session and (ii) in the
caucuses:

a. In the joint session, consider having your client explain his or her
suffering and feelings (but avoiding accusatory statements or hot
buttons), and acknowledge adversary’s sufferings or feelings.

b. In the caucuses, consider good cop, bad cop strategy and what not
to tell the mediator.

C. Advise your client as to when to speak, and when not to speak, and
ways you and your client can privately signal each other.
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d. Advise your client as to how to respond to the adversary’s
accusations or provocations.

Prepare your client for likely questions the mediator may ask.

E. Consider Requesting Pre-Mediation Meetings, Such As:

1. afour-way meeting (with clients) or a two-way meeting (lawyers only),

without the mediator:

a. to explore settlement and avoid the cost of mediation;
b. to decide on the ground rules for the mediation.

a four-way (with clients) or two-way (lawyers only) meeting with the
mediator

a. to agree on the mediation process;
b. to define and narrow the issues;
C. to discuss sensitive party relationship issues.

a pre-mediation caucus with the mediator, either with or without your
clients.

F. Consider Bringing a Draft Settlement Agreement to the Mediation.

1. The Joint Session (Should It Ever Be Avoided?)

A. Your Opening Statement

1.

Should you use the positional bargaining approach - e.g., "We believe
we will win in litigation because...."?

Should you use the fair settlement approach - e.g., "We are here
because we want to settle on terms that are fair to (or better than the
alternative for) both parties™?

Should you use the problem solving approach?
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a. Explain your desire to accommodate your adversary’s needs.
b. Explain the impediments to accommodate those needs, for
example:

x) the strength of your case and your duty not to settle if
your litigation alternative is better;

(y) practical constraints (e.g., financial inability).

C. Invite your adversary to provide information or ways to

overcome the impediment (e.g., what are the weaknesses in my
case that | may have missed, or how can we give you benefits
other than money).

4. Should you propose focusing on business deal alternatives in the joint
session?

5. To what extent should you avoid telling the other side its weaknesses
and use the mediator to tell them their bad news?

6. Avoid hyperbole, overstatement, strident tone and accusatory or
insulting statements (e.g., "It's a lie", "Your position is absurd", "Your
case stinks and is worth only nuisance value™).

7. Show empathy to the other side if appropriate.

8. Don’t discuss money or other types of consideration yet.

How Should You Evaluate and Respond to Your Adversary's Opening

Statement?

1. Listen for clues as to their needs and interests.

2.

Be prepared to respond if your adversary communicates threats, insults
or a positional bargaining approach.

Consider Communications After the Opening Statements

1.

2.

to get clarification or information from your adversary (as opposed to
arguing);

to explore possible business deal alternatives to litigation.
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The Initial Caucus

A

Consider Asking the Mediator For His or Her Views as to the Litigation
Alternative.

Should You Negotiate with the Mediator?

To What Extent Should You Disclose the Weaknesses in Your Case to the
Mediator?

Consider the Extent to Which You Should Hold Back Some Strengths or
Arguments For Later.

Give the Mediator Ammunition to Show the Other Side Its Weaknesses.

Coach the Mediator Not to Permit the Other Side to Discuss Money Before the
Mediator Does Risk Analysis with Them

Don't Make or Respond to "Out-Of-The-Ballpark™ Offers or Demands.

Coach the Mediator to Discourage the Other Side to Avoid Making "Out-Of-The-
Ballpark™ Offers or Demands.

Consider Using the Mediator:

1. to convey difficult messages to your adversary;

2. to get information from your adversary;

3. to test the viability of settlement alternatives;

4. to orchestrate the negotiation;

5. to help get your client to be realistic about his or her litigation alternative.

Coach the Mediator to Let the Other Side Vent and Have Its Feelings Validated so
It can Focus on Tomorrow Rather Than Yesterday.

Subsequent Caucuses

A.

Consider When and How It's Better to Let the Mediator be the Author of Your
Proposals to Avoid Reactive Devaluation.
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Make a Reasonable Opening Offer or Response Through the Mediator:
1. Leave room for movement;

2. Consider offering a range rather than an absolute number.
Look for Clues in what the Mediator Tells You About the Other Side.

Consider Holding Back Some Strengths and Some Proposals Until the Final
Caucus.

Don't Accept the Other Side's Proposals Too Quickly.

Support Your Proposals with Reasons.

Coach the Mediator on How to Let (A) the Plaintiff Feel It is Getting the Last
Available Dollar From the Defendant or (B) the Defendant Feel It is Not
Overpaying (As The Case May Be)

Should You Tell the Mediator Your Real "Bottom Line" (or "Last Dollar™)?

Should You Say to the Mediator "This is the Most We Will Pay Unless You Can
Show Me I'm Missing Something?"

Explain to the Mediator the Basis of Your Rational Costs/Benefit Analysis.

Breaking Impasse and Closing the Deal:

A.

Consider Offering any Available Non-Monetary Concessions at This Time
(e.g., Apology, Letter of Recommendation or Amended U-5).

Consider Suggesting that the Mediator Propose Conditional Offers.
Consider Orchestrating a Mediator's Proposal.

Don't Accept the Mediator's Proposal Too Quickly.

Consider Baseball or High/Low Arbitration to Close the Gap.

Consider Finalizing a Potentially Controversial Settlement Agreement Even
Though the Dollar Amount is Still Open:

1. It commits both sides to the process;
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2. It creates momentum -- how can we let it fail now?
G. Consider Whether the Process Should Keep Going or Take a Breather.

H. Consider Whether the Lawyers or the Parties Should Confer Separately with
Each Other or with the Mediator.

. Consider the Desirability of Imposing a Deadline (Even if Flexible).

VI.  Conclusion- Mediation is an adversarial as well as a collaborative process.
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NEGOTIATION SKILLS:
Tips on How to Negotiate and Acquire Negotiation Skills

e
e

By: Simeon H. Baum**

When asked to address the modest subject of “How to Negotiate and Acquire
Negotiation Skills”, I am reminded of the narrator’s comment in Moby Dick:

“One often hears of writers that rise and swell with their
subject, though it may seem just an ordinary one. How, then, with
me, writing of this Leviathan? Unconsciously my chirography
expands into placard capitals. Give me a condor’s quill! Give me
Vesuvius’ crater for an inkstand. Friends, hold my arms! For in
the mere act of penning my thoughts of this Leviathan, they weary
me, and make me faint with their outstretching comprehensiveness
of sweep, as if to include the whole circle of the sciences, and all
the generations of whales, and men, and mastodons, past, present,
and to come, with all the revolving panoramas of empire on earth,
and throughout the whole universe, not excluding its suburbs.
Such, and so magnifying, is the virtue of a large and liberal theme!
We expand to its bulk. To produce a mighty book, you must
choose a mighty theme. No great and enduring volume can ever
be written on the flea, though many there be who have tried it.”*

Hundreds of books have been written on this theme.? Moreover, all of us go through life
negotiating in myriad circumstances. Thus all of us are experts in this area. What can
one add that is meaningful for a 50 minute program?

! Melville, Moby Dick, Ch. 104.

2 Some recommended reading includes: Fisher & Ury, Getting to Yes; Ury, Getting Past No; Mnookin,
Beyond Winning; Shell, Bargaining for Advantage; ABA Section on Dispute Resolution, The Negotiator’s
Handbook.
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What follows is an effort to capture key ideas and approaches that appear to have
nearly universal applicability and to put them into a helpful, simplified framework. For
starters, the simplest format follows and expands upon the advice of the Ancient Greeks:
know yourself, know others, know the world. It then turns Taoist and adds a fourth
component, recognizing that Negotiation is very much a process: the Way.

Nosce te ipsum (Know yourself).

This phrase, inscribed above the entrance to the ancient temple of Apollo at
Delphi, captures a core injunction for negotiators.

Know Your Interests.

In their well known negotiation model, Fisher and Ury — and the vast majority of
proponents of joint, mutual gains, cooperative bargaining models — suggest that ideal
negotiation involves the identification of the interests of each party, a search for options
that will best satisfy those interests, and consideration of alternatives to any proposed
deal in light of those interests. At the outset, in order to be effective, a good negotiator
must be familiar with the interests that he represents — of himself, his group or his
principals. Before starting any negotiation, it is useful to be clear on what one needs, and
to give thought to how best one might satisfy those needs. “What do we need? What are
we trying to accomplish?” should be expressly asked in advance. Are we trying to
maintain a client base? Trying to avoid damage to good will or a reputation? In a labor
context, are we trying to stay within budget in light of other material costs; increase
productivity; cut down on health costs; improve our risk picture for experience rating by
insurers; improve morale? Knowing the needs can direct the strategy and also can keep
one alert to opportunities that might arise in the course of negotiations.

Keep a Tab on Your Emotions & Inner Life.

Beyond this, it is vital to be in touch with ones actual feelings, thoughts, and
impulses at any point in time. In “Getting Past No,” Ury advises negotiators not to react
to provocative actions or comments by one’s negotiation counterparty. Reactions can
lead to escalation. They can also cloud chances to learn about the other. They can kill
chances to demonstrate recognition of the needs and feelings of the other, which could
have enhanced the quality of communication and relationship, smoothing the bargaining,
building trust, and capturing opportunities for mutual gain. The prerequisite for
preventing undue reactions is sufficient self awareness to identify ones emotions and
inner responses, including value judgments and the like, before they are given expression.

Cultivate a Disciplined Self Consciousness.®
3 The phrase “disciplined self consciousness,” coined by John Ross Carter, Professor of Philosophy and

Religion; Robert Hung-Ngai Ho Professor of Asian Studies, Colgate University, for use in connection with
the comparative study of religion, has wide applicability in the context of negotiation as well.



For all of this, a disciplined self-consciousness is a negotiation treasure. Part of
the discipline, in not reacting, is to know that there is a difference between having a
feeling, thought, or even conviction, and acting on it. Knowing oneself is a first step in
keeping the ego under control.

SKILL ACQUISITION:
Try Mindfulness Meditation.

How do we develop and increase this type of self knowledge? There are a range
of activities and even exercises that enhance cultivation of self awareness and promote
self knowledge. For nearly a decade, Professor Len Riskin* has been promoting
mindfulness meditation as a way not only of reducing stress but also of increasing
awareness of one’s inner processes on the theory that this improves capacity as a
negotiator or mediator. Sitting quietly, following the breath, being aware of bodily
sensations, letting go particular emotions or thoughts — again, sensing the freedom of
awareness without compulsive action — and, with bare attention, gaining a greater sense
of presence and the richness of just being are all part of this type of exercise.

Catalogue Interests.

In addition, as mentioned above, reflective cataloguing of ones needs and interests
in advance of a negotiation, and reconsidering needs and interests throughout the course
of the negotiation, puts in the forefront of one’s consciousness matters that should be
addressed or that might enable one to seize opportunities for gain in the bargaining
process.

4 See, e.g., Leonard Riskin (C.A. Leedy Professor of Law and Director of the Center for the Study of
Dispute Resolution and the Initiative on Mindfulness in Law and Dispute Resolution at the University of
Missouri-Columbia School of Law) “The Contemplative Lawyer: On the Potential Relevance of
Mindfulness Meditation to Law Students, Lawyers, and their Clients,” Harvard Negotiation Law Review

(May 2002). This was the centerpiece of a symposium entitled Mindfulness in Law and Dispute Resolution.

Professor Riskin has provided training in mindfulness in law and dispute resolution at a wide range of
venues including the Harvard Negotiation Insight Initiative, Harvard Law School, Straus Institute for
Dispute Resolution, Pepperdine University School of Law, and Benjamin N. Cardozo School of Law.
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Observe the Mirror of Others.

Beyond awareness of one’s impulses, feelings, thoughts, judgments and interests,
there is another type of self-understanding, all too often elusive, as expressed by the poet
Robert Burns:

“O would some power the giftie gie us to see ourselves as others
»5
see us.

Particularly where one is engaged in negotiation, it is important to observe not only one’s
inner workings, sense of self, and recognition of one’s own interests, but also the impact
one is making on the other. How do they see us?

Catch Cultural Differences.

This becomes even more critical in negotiations between members of different
cultures. Lecturers like our own Professor Hal Abramson, on cross cultural
understanding in the mediation context, frequently identify such differences as
expectations for eye contact. In certain South American cultures, e.g., eye contact is seen
as rude; yet for us, failure to make eye contact might be read as dishonesty, disrespect or
a lack of self-confidence.

Be Alert to Conflict Handling Styles.

Even without major cross cultural differences, there can be a substantial
discrepancy between the way one believes one is behaving and the way others perceive it.
Classic examples are disconnects between people with different styles of handling
conflict. These often are classified in five groups: competitors, compromisers,
collaborators, accommodators, and avoiders. First, knowing one’s own preferred mode
of handling conflict can alert one to natural ways of reacting and can liberate one to try
out different approaches. Understanding these modes leads to a better understanding of
the negotiating counterparty, and also to an appreciation of how they might be perceiving
us.

SKILL ACQUISITION:
Test Drive the Thomas-Kilmann Conflict Mode Instrument.

While we will not have time to administer this test during this 50 minute period, it
can be instructive to test oneself using the Thomas-Kilmann Conflict Mode Instrument.®

> (O would some power the gift to give us to see ourselves as others see us.) Robert Burns, Poem “To a
Louse,” verse 8. In this poem, Burns, who was the Scottish national poet (1759 - 1796), paints a scene of a
haughty beauty at Church, unaware of the louse on her bonnet and of others’ awareness of same.

& Thomas-Kilmann Conflict Mode Instrument -- also known as the TKI (Mountain View, CA: CPP, Inc.,
1974-2009), by Kenneth W. Thomas and Ralph H. Kilmann; see, http://kilmann.com/conflict.html.
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This series of questions takes an inventory of one’s preferred style of handling conflict.
The basic premise is that people vary in the degree to which they seek to assert their own
interests even at the expense of others (compete), or to cooperate and promote the
interests of others (accommodate). Some prefer just to avoid conflict altogether, neither
asserting their own interest in the particular dispute, nor satisfying the other’s interest.
Others seek a moderated satisfaction of their own interests and those of the other, through
the shared sacrifice of compromise. Yet others maximize the promotion of both their
own interests and those of the other — through collaboration. Despite the apparent
preference of negotiation theorists for collaboration — as the way to reach the pareto
optimum — the TKCMI advises that each of these modes of handling conflict has its own
utility and drawbacks. It is a fascinating study, worth investigating.

For our purposes, in addition the knowledge of self and other gained through
familiarity with the TKCMI and its principles, there is an added insight into the way
people of different mode preferences interact and understand each other. A classic
example is the competitor matched with an avoider. Competitors like to seal deals.
Avoiders prefer to take time. The result can often be an odd mix where competitors offer
up a series of increasing offers, just to be frustrated by further delays by hesitant avoiders.
Judgments can be added to the mix, with competitors thinking avoiders are not trying or
not appreciating their efforts and avoiders thinking competitors are pushy and self-
interested.

Try Being Proactive — Understand One’s Impact

Awareness of differences in styles and preferences can help with self
understanding, as well. Beyond this, there are a host of behaviors and expressions that
can have an impact on others and lead them to perceive us in manner different from the
way we perceive ourselves. To the extent we are seeking to accomplish the goal of
building an agreement that maximizes everyone’s interests, we need to encourage the
other to feel safe making disclosures about their interests, and to feel it is in their own
interest to maximize ours.

Nosce Alius (Know the Other)

The dance of negotiation by its nature involves partners. The advice given for
self-knowledge above, applies across the board to ones counterparties as well. Both to
prepare for negotiation and throughout the course of negotiations, it is helpful to be alert
to what is going on for the party across the table. What are their interests? How are they
feeling? What is important to them? What are their cultural assumptions? What is their
conflict style? What is their context? What is their sense of self, their hopes, dreams,
and aspirations?

Only by understanding the interests of the counterparty can a negotiator work to
develop options that are going to meet everyone’s needs. One can learn these interests
indirectly, through the application of logic, and through direct communication. The best
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way to learn of the other’s interests is from what they say. The degree of disclosure by
the other party will be influenced by the tone at the bargaining table.

SKILLS ACQUISITION:
Set a Tone Conducive to Candid Disclosure; Be Effective as an Active Listener.

Active listening is a buzz word in ADR circles, but for good reason. Targeted
questioning calls for answers to questions we already have, to promote our pre-existing
goals. Active listening, by contrast, is more open-ended. The other party can drive that
conversation.

With active listening, we use open ended questions, show recognition of the other
party’s feelings, values and perspectives, and acknowledge their worth. A classic
formulation is VECS: validate, empathize, clarify and summarize.

By this approach, the other party feels less alone and more willing to open up.
This is the royal way to learning their interests. With that information, one can look for
ways to create value in a deal — ways to satisfy the other party’s interests and achieve
satisfaction of ones own.

Communication is Key.

Even First Amendment case law recognizes that communication occurs not only
with words and speech but also in nonverbal ways. The effective negotiator is alert to,
and uses, all forms of communication to advantage. Body language — the handshake, eye
contact, posture, tone of voice — all communicate messages or attitudes. It is fundamental
to communicate in a manner that builds trust and rapport.

Build Relationship & Trust.

Understanding that it takes two to tango in deal making and that we must learn
what will satisfy the other in order for the other to meet our own needs, nothing goes so
far as a relationship of trust to foster disclosure. To enhance relationship, people from
various cultures give gifts or serve food prior to commencing talks, to signal good will
and create a common bond. Shell, in Bargaining for Advantage, tells of an executive
who gave his counterparty a gold watch prior to initiating merger talks.” This signaled a
valuing of the other and, to paraphrase Claude Rains at the end of Casablanca, “the
beginning of a beautiful relationship.”

Watch for Dynamics of Escalation and De-escalation.
We have all seen it happen. An even toned conversation all of a sudden goes out
of control. Tempers flare, people leave the room. Often these scenarios can be altered if

the participants are aware of the factors escalating tensions as they arise. Points are made,

" G. Richard Shell, Bargaining for Advantage — Negotiation Strategies for Reasonable People.
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counterpoints asserted, one-upmanship takes place, voice tone changes, expressions
change, the pace of speech accelerates. If one sees this happening, there is no loss in
taking a break, changing tone, slowing things down. Much can be said for the pause that
refreshes. Silence is a gift.

Control the Spigot of Disclosure.

At the heart of communications in negotiation is the flow of information. This
can range from communicating ones own interests, eliciting and confirming the interest
of the other, learning about context, developing principles for fair resolutions, exchanging
offers, discussing alternatives, assessing and evaluating legal options and even possible
litigation outcomes.

There is a balance in disclosure. Social scientists have observed that disclosure
by one party encourages disclosure by the other; and the opposite is true as well. It pays
to be clear in advance of what are one’s confidential facts, interests, concerns and
analyses, and also of what one would like to learn from the other. These views should be
revisited throughout the negotiation.

Disclosure Choices are Informed by Competitive or Cooperative Strategy and
Behavior.

In short, be artful in striking the delicate balance in disclosure. Share where
possible, both to encourage sharing and also to enable one’s counterparty to help think of
options that might meet one’s own needs. But be judicious as well, on disclosure of
one’s own weak points, points that give the other party leverage, feelings that might
provoke, and arguments that might lead to escalation or corrective action shoring up the
other party’s position.

The fundamental difficulty entangled in the preceding consideration is the
question of whether to engage in strategic behavior that is competitive or cooperative.
Current negotiation theory has shown the greater advantages that can be gained by
cooperative behavior. Only cooperation can enable both parties to learn and work
together to meet the interests of all, and to maximize gain. A legitimate cause for
hesitation in proceeding down the cooperative path is the view that one’s counterparty is
motivated by a purely competitive strategy or driven by ill will. The bind implicit in this
assessment is that ill will or competitive approaches might change if one takes a risk and
extends the olive branch. It takes courage and the ability to take a short term loss to
make this long term advance.

There is no ultimate solution to this problem. In each instance one uses one’s best
judgment. But it pays to be aware of this set of choices and of the way the exercise by
one party of choices to follow a competitive or cooperative strategy can itself be
transformative for all parties.
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Maintain Credibility.

Nothing can destroy trust and good will like the discovery that one has been lying
or that one is operating with less than candor. Counterparties will clam up and be more
inclined to resort to competitive approaches in self-defense if they perceive a negotiator
to be dishonest or insincere. Crafty conduct can not only hurt one in the instant
negotiation but also can wreak havoc on one’s reputation in the long run.

Assess Commitment Levels & Risk Tolerance.

A classic image is the game of chicken. Imagine teenagers racing at each other in
hot rods in some LA viaduct. Who will swerve out of the way? If | were driving, | know
the answer. | tend to be highly risk averse. It is fascinating to watch commitment levels
at play in negotiations. There is great strength in posing a credible threat. To the extent
one is able to gage the counterparty’s commitment to a certain course of action or deal
element, one will understand whether a concession need be made. The capacity to
understand the nature of one’s own and the other’s level of commitment, and also
tendency to avoid risk in general and on the particular point at issue comes not only from
understanding the person, but also from understanding their context. What happens to
them if they give on a particular point? What interest is affected? What in the larger
picture do they win or lose? This analysis should be applied for understanding of both
self and others.

Nosce Mundus (Know the World)

None of us lives in isolation. As indicated above, to understand ourselves, we
must understand our context. This is true for understanding the other as well. An
effective negotiator is sensitive to the context in which every party is suspended,
recognizing the impact of context and using it as a strength.

Behold the Business Context.

Litigators in particular can be reminded to think beyond the case. Why did this
case originate? What is driving the parties?

If one is negotiating a real estate deal, it certainly pays to understand the current
real estate market, and even the broader economic climate as that affects property and
resale values, demand for space, capacity to build, the ability to obtain loans, interest
rates, and related issues.

More specifically, knowing a market enables the negotiator to arrive at more
compelling standards for use when setting values. The uses of mutually acceptable
standards is routinely recommended by proponents of principled negotiation. Once
recognized, they give direction to a negotiation and support fair and doable deals.



Heed the Hierarchy.

Wayne Outten, when thinking about strategies for negotiating on behalf of
employees, considers where those employees stand within the framework of their
employer. Do they have political allies, “Rabbis,” people willing to go to bat for them?
Do they have “political capital,” credibility with certain supervisors or others in
management? Have they earned loyalty; would harm to the employee engender a sense
of guilt?

Conversely, knowing where the opposing negotiator fits can be helpful. Is he or
she trying to cover for their own mistake? Is he responsible for the P&L that is affected
by this deal or litigation? Who in the chain of authority must be brought in to achieve
closure? Is the negotiator at a level where he or she is trying to impress a superior, or
trying to prove a point to a subordinate?

Assess Alternatives.

Any post-modern piece sketching the contours of the Leviathan of Negotiation
would have a gaping hole larger than that great beast’s blowhole if it omitted mention of
the BATNA coined and popularized by Fisher and Ury. BATNA - the best alternative to
a negotiated agreement — as well as its variants, all other alternatives, good, bad and ugly,
can be used by negotiators to test whether a deal on the table is worth taking. If the likely,
tangible alternative to that deal is superior, the rational negotiator keeps bargaining for
something better or walks away.

The simplest example is of a currently employed party testing a proposal from a
prospective new employer. If the job offer is for lower pay, at a shakier institution, doing
less exciting work, with worse prospects for advancement, in a less convenient location,
with nastier colleagues, and a less impressive title than one’s current employer, no
rational worker will take that bait. When these and other similar factors begin to equal
and exceed the appeal of those at the current job, then the new offer begins to seem worth
taking. Of course, returning to self-knowledge, one still needs to be aware of one’s risk
tolerance. Even if the offer is better than one’s BATNA, is one willing to move from the
known to the unknown?

Analyze Risk.

Beyond the subjective condition of risk tolerance, in the context of pending or
potential litigation, understanding alternatives to a deal requires an understanding of the
probable consequence of litigation. This includes not only the like outcome after trial
and appeal, but also the direct and indirect costs incurred along the way. These are often
described as risk analysis and transaction cost analysis.® Careful counsel spend hours

8 For helpful articles on decision trees and risk analysis, see, Douglas C. Allen, Analytical Tools and
Techniques: Decision Analysis Using Decision Tree Modeling; Marjorie Corman Aaron, The Value of
Decision Analysis in Mediation Practice, 11 Neg. J. 123 (1995); Marc B. Victor, The Proper Use of
Decision Analysis to Assist Litigation Strategy, 40 Bus. Law 617 (1984-1985); Jeffrey M. Senger, Decision
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assessing the strengths and weaknesses of their case to guide clients in assessing the
amount of payment that makes sense to put that matter to bed.

SKILL ACQUISITION.
Man Learns from Machine — Try the TreeAge Decision Tree Program.

As a general tool in decision making, it is helpful to identify areas of uncertainty
and choice points that affect outcomes along the path of a predictable process. For
example, in a case, there might be uncertainty on whether discovery will develop
favorable or unfavorable information on a set of points; on whether the law characterizes
a particular action or arrangement as legal or illegal; on whether one will win or lose on
motions to dismiss and for summary judgment; on the range of damages that might be
awarded under different standards at trial; and on likelihood of victory on appeal. Added
to this mix, can be the litigation transaction costs — fees for attorneys and experts,
transcripts, photocopying, preparation of exhibits and the like. These costs can be
factored in along the way.

We all can rough out these factors and do our own math. If there is a 50/50
chance that we will win $1,000,000 after trial, we can loosely give that case a $500,000
value. Understanding it will cost the client $250,000 in fees to get there, we might
reduce that value to $250,000 if that sum of cash were sitting on the barrelhead for the
taking to end the suit.

When the factors get complex, we might explore a program that does the math on
the factors of uncertainty and choices taken along the way — TreeAge. This software,
available online at treeage.com, helps develop and test outcome through complex
decision tree analysis.

Gather Information.

Across the board, information is the medium of negotiation. Information helps us
identify our own and the other’s interests. It is the basis of our understanding of the
business, legal, or other risk context for assessing a deal. It is the prima materia with
which we make any assessment of risk or value. Only with information can we discover
and assess our leverage.

Assess Leverage; Engage in Logrolling.

Much has been written on leverage. When one controls the counterparty’s access
to a means of satisfying that counterparty’s need, or if one can impede the satisfaction of
that need, one has bargaining power. It is important to be clear on what those levers are
on both sides of the table. It is further helpful to see if there are alternative means of

Analysis in Negotiation, 87 Marquette Law Rev. 723 (2004); David B. Hoffer, Decision Analysis as a
Mediator’s Tool, 1 Harv. Neg. Law Rev. 113 (1996).



satisfying, or jeopardizing, the need or interest in question; this liberates one from being
hung up on a particular risk or issue.

There are a good number of times when it can cost one party little to satisfy a
significant need of the other party. If each party can offer something of low value to the
offeror and high value to the other party, this presents a wonderful opportunity for trading
that will generate higher overall value in the deal. This type of trading, known as
logrolling, can be a source of great satisfaction.

Crunch Numbers.

The risk analysis discussion above should already suggest that a good negotiator
should not shy away from numbers. In deals there are often many moving parts, each
with its potential economic value. It pays to try to price values, to calculate risks, to test
principles and assumptions by working out their math.

Develop Principles and Standards.

At the heart of the Fisher-Ury model of negotiation — in addition to putting the
parties into a cooperative frame of mind, focusing on the problem, identifying the issues,
discovering underlying interests, and developing options to meet those interests,
producing a deal that is superior to the BATNA — is the recognition that developing
workable options and deals often depends upon arriving at principles which all parties
can adopt. This fits into our “mundus” section, because they are an effort at transforming
the subjective into the realm of objectivity. Whether it is fair, doable, wise, legal,
efficient, considerate, reciprocal, due — whatever the standard, it pays consciously to
work to develop standards that can be discussed with and adopted by one’s counterparty
in order to address distributive issues or generally to work out a deal.

This can include finding an objective basis for assessments by turning to
authorities in recognized texts — like the Kelley Blue Book for used car values — to
experts, like appraisers or accountants, or to broader custom and usage in a particular
industry or trade. The net result is bringing the discussion into an objective realm
susceptible to shared, open analysis, and away from the subjective realm governed by the
assertion of wills.

Opening to the Great Way

Having embraced the chiliocosm, framing out content and approaches through the
vast domains of self, other, and the world, a comprehensive presentation on Negotiation
Skills must finally recognize that we are dealing with what is fundamentally a process.

We recognize that there is a wide range of styles and approaches in negotiation
that can differ and yet be both effective and legitimate. Having said that, I still might
make a few recommendations. Since we engage in negotiation in all areas of life, there is
something to be said for being bigger than the topic. Sometimes living with dignity and
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genuineness trumps a minor strategic gain. Moreover, with principled, joint mutual
gains approaches, it is possible to hold one’s own, and indeed improve the deal outcome,
while still acting with decency and in a manner consistent with ones own values.

As we engage in this process, we can negotiate the process itself. If we find
ourselves in a mode of interacting that seems inappropriate or unproductive, we can
discuss our approaches with the counterparty. We are all too familiar with the frustration
of negotiating the size and location of the table. Yet, while we do not wish to be hung up
and frozen in our interactions, it can also be liberating — and good strategy — to be alert to
process choices that might enhance relationships, information gathering, or the deal.

Negotiators should cultivate creativity, openness, and flexibility. We are
participating in something greater than ourselves. Richer possibilities may emerge from
a deal than we could have at first realistically have imagined. This attitude of openness
makes us not only more humane and appreciative of others, it also opens us to reality and
enables us to see and seize upon opportunities.

Along these lines, let a lively silence be your baseline. This helps in decision
making on disclosure flow, preserves candor through eliminating impulsive
misrepresentations, controls the expression of unhelpful emotional reactions, prevents
reactive behavior overall, and encourages listening to others. It gives one a chance to
consider before committing. Yet, this approach should not be at the expense of
wholesome spontaneity and warm sharing.

Finally, negotiation, at its core, recognizes of the freedom and dignity of all
participants. We all can take it or leave it, talk or walk. For this reason, it is a beautiful
way indeed.

**Simeon H. Baum, President of Resolve Mediation Services, Inc. (www.mediators.com),
was the first Chair of NYSBA’s Dispute Resolution Section. Mr. Baum has mediated over
800 disputes, including the Studio Daniel Libeskind-Silverstein Properties dispute over
architectural fees relating to the redevelopment of the World Trade Center site and
Trump’s $ 1 billion suit over the West Side Hudson River development. He was selected
for New York Magazine’s 2005 - 2010 ““Best Lawyers’ and “New York Super Lawyers”
listings for ADR. He teaches Negotiation Theory & Skills at Benjamin N. Cardozo School
of Law and is a frequent speaker and trainer on ADR.
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Ten Mistakes Even Good Mediators May Make

Failing to get the right persons at the table.
Failing to explain the mediator’s role as “agent of reality.”
Permitting settlement negotiations to begin prematurely - i.e.,
prior to permitting the parties to vent;
prior to risk analysis and reality testing.
Failing to orchestrate the negotiations:
by discouraging “out of the ballpark’ offers or demands;

by discouraging moves that send the wrong signal.

Failing to recognize that unrealistic expectations must be lowered
gradually.

Being evaluative (a) too early or (b) in a joint session.

Failing to suggest ways to avoid reactive devaluation of sensible
settlement proposals from the adversary.

Believing “bottom line” offers or demands.
Failing to “test the waters” before making a mediator’s proposal.

Being impatient or failing to be persistent or giving up prematurely.

Copyright © 2002 Stephen A. Hochman



158



S4 NEw YORK LAW JOURNAL

159

Monday, April 25, 2005

REGENCY REPORTING

: PROVIDER OF
- CUTTING EDGE
TECHNOLOGY FOR
MODERN LITIGATION

AAAREGENCY

PORTING INZC
COURT REPORTING & LITIGATION SUPPORT WORLDWIDE

* NATIONWIDE and GLOBAL COVERAGE

+ 24/7 ONLINE ACCESS to TRANSCRIPTS, EXHIBITS, INVOICES, CALENDAR
+ EXPERIENCED COURT REPORTERS and CASE MANAGERS

* SUMMATION® and LIVENOTE® CERTIFIED TRAINERS

* INTERNET DEPOSITIONS

+ SCANNING, CODING and OCR

+ ELECTRONIC EVIDENCE DISCOVERY (EED)

* HYPERLINKED EXHIBITS to TRANSCRIPTS

+ VIDEO CONVERSION and SYNCHRONIZATION

ALL IT TAKES IS ONE PHONE CALL...
866-268-7866 212-354-0492

RegencyReporting.net

Complex Litigation? No Problem.

Complex litigation requires expert financial

advice. Turn to the Firm that understands the

game and knows what it takes to win your case.

We earn our reputation by the success of your

assignment.

Our goal is to win for you.

A Forensic Accounting and Litigation Support
A Merger and Acquisition Services
A Bankruptcy and Restructuring Services

A Business Valuation Services

Bernard A. Katz, CPA, CIRA, CFE
732-549-0700
bisinfo@jhcohn.com

am J.H. COHN e

Your Source for Business Solutions*

Expert Advisors
Innovative Strategies

Winning Solutions

=
I

Avoid aborting
the process and its
possibilities.

BY SIMEON H. BAUM

EDIATION is widely used

these days. Federal court

mediation programs have

been in place since the 1990s;
the Supreme Court’s Commercial Division
has a thriving Alternative Dispute Reso-
lution (ADR) program; there are court-
annexed mediation programs for specific
areas — matrimonial, family, criminal
court community disputes, landlord/ten-
ant, and small claims court, to name a
few. Agencies like the Equal Employment
Opportunity Commission and quasi-gov-
ernmental entities like the United States
Postal Service have longstanding media-
tion programs, as do self-regulating organ-
izations like the National Association of
Securities Dealers and the New York
Stock Exchange.

Beyond those programs, there is a
growing use of private professional medi-
ation. Corporations with pre-dispute ADR
clauses, insurers with inter-company
agreements, and attorneys with cases on

Simeon H. Baum, president of Resolve
Mediation Services, Inc. and an experi-
enced mediator, was recently involved in
the Studio Daniel Libeskind-Silverstein
Properties dispute over architectural fees
relating to the redevelopment of the
World Trade Center site.

an ad hoc basis are regularly turning to
mediators to help them resolve their dis-
putes and save their clients the cost, dis-
ruption and aggravation of protracted
litigation.

Given this burgeoning use of media-
tion, it is likely that most litigators, and
many legal dealmakers, will find them-
selves representing clients in this
process. It is thus imperative to under-
stand the mediation process, its goals
and possibilities, and to be effective in
that process, understanding what works
and what can abort the process and its
positive possibilities.

It is just as important to understand
what not to do in the mediation process.
Here is a hon-comprehensive list of 10
choices counsel or parties might make
that reduce the likelihood of arriving at a
mutually acceptable resolution through
mediation.

1. Insult the Other Party

An agreement, which by its nature
must be mutually acceptable, is the prod-
uct of consent, not force. It is thus impor-
tant to keep the other side willing and
active participants in the dance of nego-
tiation.

Offensive comments — such as calling
the other party a liar, an incompetent, or
a fool — are discouraging. They com-
municate a low likelihood of under-
standing the other. In the face of such
comments, parties may conclude that
there is no point in continuing because
an offer based on so negative a point of
view will be inadequate to the true value
of what is at issue.

Offensive comments might gratify the
speaker, but they anger the recipient. This

ART BY JAMES ENDICOTT
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Not to Do In Mediation

can trigger primal responses — revenge
(fight), defense, suppression, avoidance
(flight), adding needless complexity to the
other’s communication.

At the core, the mediation process
depends on communication. The media-
tor works to facilitate and enhance the
quality of the parties’ communication like
a radio tuner. It is counterproductive to
create static.

2. Give Up

Settlement opportunities are missed by
quitting too soon. Often, the mediator,
who has the chance to speak privately
with each party, sees that a resolution is
possible when the parties, having not
been privy to all conversations, do not.
Causes of premature departure include
emotional reactions, frustrations with
case assessment, and misreading of bar-
gaining moves.

The converse of unwisely provoking a
reaction through offensive remarks is suc-
cumbing to reactions to comments
deemed offensive, and walking out. A good
negotiator learns to sift negative remarks
for the elements that might lead a party
in good faith to make such remarks, and
then addresses that content rather than
reacting to the form.

Misunderstanding case assessment
issues by either side may also prompt
premature departure. One might be miss-
ing weaknesses that should be
processed. If the other side does not
appear to be getting it, the mediator
should be given the time to work with
that party in caucus to engage in reality
testing. Time and gentle persistence can
be the mediator’s best tool; do not take
it away. Confidentiality of caucuses pre-
vents the mediator from reporting
progress in the other party’s case eval-
uation. Counsel should not conclude
from silence that progress is not being
made.

3. Focus Only on Dollars

Focusing only on dollars can mean
missing integrative possibilities.

Mediation offers more than a settle-
ment payment, and the mediation
process is more than finding an accept-
able number in a range formed by the
extremes of low offer and high demand.
While many settlements involve solely
economic terms, there are times that
openness to integrative possibilities, or
a search for satisfaction of non-economic
party interests, is key to reaching a res-
olution.

Mediators report business deals and
new ventures emerging from the media-
tion of business cases. Employment dis-
pute settlements can involve return to the
workplace, reference letters, retirement
or benefits packages, sensitivity training,
and apologies. Even economic terms can
be reworked to meet interests or party
limitations through payment plans and
contingent packages.

The ability to keep eyes open to non-
economic interests produces surprising

results. In one case involving the reduc-
tion in force of a large number of work-
ers emerging from a plant closing, the
attorneys had arrived at a possible res-
olution, which several of the plaintiffs,
including a couple of management “tag-
alongs,” were not ready to accept. Medi-
ation permitted the strongest objector,

one of the management plaintiffs, to hear
for the first time an explanation of the
company’s actions.

That plaintiff particularly objected
that certain plaintiffs, in particular a
widow with children, should be receiv-
ing more. This opened the door for the
mediator to explore whether the man-

agement plaintiff would prefer to have
the funds earmarked for him to go to the
widow. As a testament to the importance
of not overlooking altruism as a compo-
nent of human interests, the manage-
ment plaintiff agreed, and the case

Continued on page S10
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What Not to Do in Mediation

Continued from page S5

settled. Plainly, a non-economic interest,
and, indeed, a sense of identity, broke
that impasse.

4. Gag the Client

Prohibiting your client from speaking
during a mediation session misses various
opportunities unique to this process.

Having your client speak during the
opening in joint session can showcase a
strong witness, giving the other parties
and their counsel a sense of what things
might look like if the matter goes forward.
More importantly, however, the client’s
speaking in a non-trial mode lets the gen-
uine story emerge naturally and effi-
ciently, and can show the other party the
real human impact of the issues in this
mediation. It enables your client to go
beyond marshalling the facts to present
his or her core concerns and interests and
make a genuine connection with the other
party. This paves the way for real dia-
logue, which is impossible in a trial con-
text.

Both in joint session and caucus, active
participation increases client “buy-in” for
the eventual settlement. This can be more
efficient than a double negotiation of attor-
neys, as agents for their clients, with each
other and then the negotiation of attorney
with client, in effect of agent and princi-
pal.

In addition, both in caucus and in joint
session, the party’s direct participation
enhances brainstorming, i.e., the genera-
tion of ideas as possible options for set-
tlement proposals. Brainstorming works
best if the participants agree to refrain
from critical judgment as ideas emerge, so
that parties’ creative efforts are not inhib-
ited. A party is in a better position than
his or her counsel to make suggestions
that reflect business needs or might sat-
isfy the party’s interests.

Permitting the client to engage with the
neutral in analyses of the risks and trans-
action costs of proceeding with litigation
enhances the value that the neutral brings.
While some clients might criticize their
attorneys as being less than zealous for
raising possible weaknesses, risks or costs,
the client is not likely to fault the mediator
for raising these issues and concerns.

Direct engagement of your client with
the mediator increases the chance that
“reality testing” by the mediator might
have an impact on the client. This is help-
ful in facilitating change. Conversely, coun-
sel can always correct any misimpressions
formed by this discussion, either in or out-
side of the mediator’s presence. On
“BATNA” t analyses, it is the client’s val-
ues and interests that govern an analysis
of the “best alternative to a negotiated
agreement;” and thus, it makes sense for
the client to discuss this directly.

5. Balk at Emotion

The informal and confidential nature
of mediation communications creates an
opportunity for parties to express emo-
tion and share their perspectives in a
way that would be irrelevant or possibly
damaging in court. This results in greater

satisfaction for the party and offers the
chance of greater understanding
between the parties. Advising your client
not to speak may prevent critical com-
ments, but the gain from a wholesale bar
on emotional expression may be out-
weighed by the loss of client satisfaction
and constructive impact of genuine emo-
tion.

In one mediation, a broker, who had sat
silently for an hour and a half, let loose his
feelings of betrayal and frustration, com-
municating to a former customer that he
had nothing to do with the losses in ques-
tion and that this claim had a very nega-
tive impact on his reputation and career.
The customer heard the message loud and
clear, and a half hour later all claims
against that broker were withdrawn.

Emotional expression by the other
party can also be useful. “Venting” emo-
tion, particularly if validated, frees parties
to move on to constructive problem solv-
ing. It also offers a window into the con-
cerns of that party, which counsel and
your client can then seek to satisfy in their
advance towards a deal.

6. Misread Late Demand or Offer

Mediation takes time, and each media-
tion proceeds at its own pace. Counsel
should not expect mediation to occur at
the pace of an in-court settlement confer-
ence, with numbers emerging within min-
utes from the meeting’s inception.

There are times when development of
facts, reality testing, and interest explo-
ration may take hours. Sometimes the
mediator may choose to work on adjusting
expectations rather than communicate to
the parties the extreme — and discourag-
ing— number suggested in a caucus. And,
there are times that a party’s negotiation
style compels that party to begin with an
extreme offer and demand, regardless of
whether it is already mid-afternoon.

On these occasions, patience is advised.
If much work was done prior to the first
and late offer or demand, then once the
ball starts rolling, movement can be gen-
erated and resolutions can occur, despite
the negative message that the extreme
position seems to communicate. Trust the
mediator, if he or she encourages counsel
and parties to keep going.

7. Lack a Person With Authority

The mediation process works best
when all parties are at the table and can
be directly affected by the discussion;
when their own participation generates
the “buy-in” mentioned above; when their
needs and interests can be fully and imme-
diately expressed and explored; and, when
decisions can be made on the spot.

Sometimes keeping the decision-maker
apart from the negotiation creates the
opportunity to renegotiate, to play “good
cop, bad cop.” This separation, however,
can lead to bad feelings in the party that is
present with full authority, or to a strategic
withholding of fulsome proposals by the
other party in anticipation of renegotiation,
thus stalling meaningful negotiations.

Beyond this aspect, mediation involves
transformation. Information learned dur-
ing the process leads to adjustment and
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accommodation, to compromise as well
as collaboration. If the decision maker is
absent, he or she will not be affected by
the process. Missing the mediation
gestalt, the absent decision maker might
not fully appreciate the explanations of
counsel or the on-site representative.
Political factors might inhibit the on-site
representative from giving a full blast of
reasons to adjust the party’s position.
Presence of the decision maker eliminates
these problems.

8. Overlook Information Need

Do not overlook the other party’s need
for information.

Mediating early in the life of a case,
before discovery, increases the settlement
pot and enhances cost savings. Yet, it is
often predictable that certain parties will
not settle without certain information.

Personal injury matters typically
require development of medical infor-
mation. Coverage claims require devel-
opment of policy-related information, or
possibly information relating to the
application for coverage. Property dam-
age claims require development of proof
of loss. Customer-broker securities
claims require development of the prof-
its and losses on an account, and might
also require information about prior
trading experience, e.g., in a suitability
claim. Employment discrimination
claims require, inter alia, development
of mitigation efforts, current employ-
ment status and past compensation.
Breach of contract claims require devel-
opment of the contract terms, informa-
tion relating to the breach and damages
assessment.

Settlements occur based on certain
assumptions. The mediation of most mat-
ters in which counsel participate will like-
ly require development of information in
order to satisfy the need of the other party
before those assumptions are accepted.
Conversely, your own willingness to
resolve a matter under a certain set of
terms and conditions is also based upon
assumptions. To the extent information
can be developed prior to the mediation
to address these assumptions, one
enhances the speed and likelihood of a
resolution.

9. Give an Ultimatum

Prior to arriving at the first mediation
session, prepared counsel and parties
might have discussed their communica-
tion strategy, developed their case analy-
sis, analyzed their BATNA, set their
aspiration (best deal within the realm of
realistic possibility) and assessed their
“walk away.” It is always advisable to keep
these goals flexible and provisional, with
the understanding that new information
or insights gained from mediation might
affect your analysis.

With all this preparation, itis still advis-
able to avoid making a “take it or leave it”
demand. Negative consequences of the ulti-
matum include: (a) it can produce a reflex-
ive reaction, needlessly ending discussions;
(b) it hardens your own thinking, when
additional information might fairly lead to
an adjustment; and (c) it puts the party
making the demand in a bind. Having made
an ultimatum, one fights a credibility loss
if it is not taken and one wishes to contin-

ue in the negotiation. But, walking out to
preserve credibility may literally be cutting
off your nose to “save face.”

10. Misunderstand Mediator’s Role

The mediator is a tremendous resource
— aneutral third party, with effective facil-
itation skills, usually? motivated to help
parties reach a resolution. It is advisable
to take advantage of what the mediator
has to offer, and not to misunderstand
what that is. Following are several roles
not played by the mediator.

Judge. To arrive at a deal, you must con-
vince the other parties, not the mediator.
Some attorneys work hard to “spin” the
mediator. While there is utility in helping
the mediator recognize valid issues in a
case, to aid in reality testing, this has lim-
ited value. Sometimes directing remarks
to the mediator in joint session can deflect
tension. Often, though, it makes sense to
address comments generally to all pres-
ent, or to direct them to the other parties.
At a minimum, one must recognize that
they are the real audience.

Policeman. The mediator can help set
ground rules for the discussion, e.g., no
interruption. But the mediator is a facili-
tator, and party self-determination is at
the heart of the process. The best assump-
tion is that the participants are
autonomous adults, and that the media-
tor is not busy keeping everyone in line.

Director. Along these lines, while the
mediator may suggest that parties break
for caucus, address or defer certain
issues, or undergo certain processes,
because this is a party-driven process,
counsel and their clients are free to make
suggestions on the process or to express
a preference not to undertake action sug-
gested by the mediator.

Dealmaker. While the mediator might
“coach” parties in caucus on the timing of
offers and other negotiation strategy to
keep the negotiation moving construc-
tively, ultimately, the offers are from par-
ties. Do not blame unacceptable
proposals on the mediator.

Adverse party. Parties and counsel may
confide in the mediator and take advan-
tage of his or her unique position of hav-
ing access to information from all parties
and having a modicum of trust from all
parties. Holding information back from
the mediator can be counterproductive.
Providing information enables the medi-
ator to find solutions that defensive par-
ties, not privy to information from the
other party, might miss.

Don’t Forget

Attorneys have the power to enhance
the effectiveness of mediations. Aware-
ness of what not to do may lead counsel
to take approaches designed to elicit con-
structive responses leading to a resolu-
tion of the dispute.

1. Fisher and Ury popularized this concept in Get-
ting to Yes and other writings. Understanding one’s
BATNA or “best alternative to a negotiated agreement”
enables a party to have a basis for judging whether
a proposal is worth taking, or whether the party would
do better without this agreement.

2. In the transformative mediation model, the medi-
ator’s purpose is not settlement or problem solving,
but fostering empowerment and recognition in the
parties. See, Bush & Folger, The Promise of Mediation:
Responding to Conflict Through Empowerment and
Recognition (Jossey Bass, Inc. 1994).
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Emotion and Psychological Factors In
Mediation
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"Disputes arise across a broad spectrum of relationships and substantive areas of the law.
Alternatives to litigation may best serve client needs for resolving many of these disputes. The
NYSBA Dispute Resolution Section hasprepared aseries of White Papers to setforth some of the
special advantages of mediation and arbitration in the various contexts in which disputes
commonly arise."

Edna Sussman, Chair, NYSBA Dispute Resolution Section
David Singer, Chair, White Paper Subcommittee

INSURANCE /REINSURANCE ARBITRATION AND MEDIATION

BY CHARLES PLATIO, PETER A. SCARPATO AND SIMEON H. BAUM *

At the heart of the insurance business is the resolution of claims. Insurers routinely adjust claims
and provide for indemnity and defense. Accordingly, some have said that the business of
insurers is litigation. In fact, it is more accurate to say that the business of insurers is dispute
resolution: including negotiation, mediation, neutral evaluation, and arbitration, as well as
litigation.

Where insurers and reinsurers find themselves consistently involved in matters that are heading
towards or involved in litigation, it is no surprise that the industry currently makes extensive use
of a variety of dispute resolution processes. In this paper, our focus will be on mediation and
arbitration, in handling: (1) insurers with an obligation to defend/indemnify the insured, (2)
subrogation matters; (3) insurance coverage disputes between insurer and insured, (4) disputes
between insurers, and (5) reinsurance disputes.

As with other areas covered by this series of White Papers, the mediation and arbitration
processes offer a wide range of benefits to the insurance industry, providing effective and
efficient processes for the resolution of disputes. We will consider both benefits and special
uses of alternative dispute resolution processes in these various scenarios. In all areas of
insurance it pays to apply the questions of "who, what, when, where, and why": who should or
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will be attending the dispute resolution process; what process should be selected; the ideal timing
of the use of that dispute resolution process; the forum or venue for the procedure - court-
annexed or otherwise; and the reasons for selecting one process over another — keeping in mind
theplayers, goals, opportunities and circumstances.

D Insurance Defense and Indemnity -Third Party Claims

The typical liability policy requires the insurer to defend and indemnify the insured against
claims asserted by one or more persons. These are known as "third party claims™ because the
persons asserting the claim against the insured are not parties to the insurance agreement. By
contrast, first party claims are those presented by the insured party to its insurer under policies
that cover the insured against risk of harm or loss to its own person or property. In this section,
we will focus on the use of alternative dispute resolution processes for third party claims. Third
party coverage is offered in a wide range of areas, including, inter alia: automobile,
homeowners, commercial general liability, professional liability (also known as Error &
Omissions), Directors & Officers, employment practices liability, and products liability
insurance.

Arbitration is used in a number of arenas for the resolution of third party claims, including
automobile no-fault cases, small claims and civil court matters, and for certain Workers
Compensation®claims. Arbitration, for these and commercial matters, can be an effective means
of obtaining a decision from a neutral without going through a trial. Mediation is frequently
used across the board for third party claims, both privately and through court-annexed panels.
Mediation vests control in the parties, offering an informal, flexible and inexpensive process,
with resolutions tailored for and by the parties. Mediation's popularity is reinforced by the
benefit derived from a neutral who can keep parties and counsel engaged in constructive
dialogue, and from the fact that there tend to be no pre-dispute arbitration clauses running
between third party claimants and the insured.

Y Workers' Compensation insurers may initiate subrogation arbitrations to recover payments of health benefits from
third parties if the defendant companies or their insurers and the subrogated insurer are parties to a Special
Arbitration Agreement. In addition, persons involved in the administration or determination of Workers'
Compensation benefits hearings may also arbitrate their own claims. See,NY Workers Compensation Law, Section
20.2.



There has been much discussion on "when" - the ideal timing for holding a mediation. As a
general rule, the sooner one mediates the better. This enables the insurer to take funds that
would otherwise be used in the defense of a claim and instead contribute them to the settlement
pot. The sooner adispute is resolved, the less parties wiil harden in their positions, and the less
there will be a build up of emotion and resentment (not only by parties but also by counsel).
Early resolution lessens the sunk cost phenomenon, in which parties and counsel who have
invested time and expense hold out for a better return on investment -making it harder to settle a
case. Another consideration that impacts timing is the need to develop information. Parties
might feel a need to conduct an Independent Medical Examination, do destructive testing, nail
down certain testimony in a deposition, test legal theories with a motion to dismiss or for
summary judgment, or obtain an expert's report. At each juncture there is a balancing test of
whether the information to be gained will offset the benefit of settling before the outcome is
known. Conversely, its pursuit might, hydra-like, simply lead to additional questions,
uncertainty, cost, and hardening of positions. Certain parties observe that "the heat of the trial
melts the gold,"and prefer to wait until they are at the courthouse steps —or even with an appeal
pending - before conducting a mediation. Frankly, mediation can be useful at any stage. It is
our view, however, that the earlier done, the better. In all instances, good judgment dictates
giving serious consideration to the timing question.

In order most effectively to utilize the mediation or arbitration process where an insurer is
involved, perhaps the most significant of our questions is "who is involved and what role should
the insurer play?™ Itis critical to be sure that the proper parties are engaged in deciding to enter
mediation, preparing for the mediation, and attending the mediation session. Whether it is an
adjuster with responsibility for monitoring the case, or a lawyer or other official of the claims
department, the person involved should have a full appreciation of the way mediation or

2 Anumber of people are ordinarily involved inhandling claims presented to an insurer. Chief amongthem isthe
insurer's claims department or claims handling unit. This can be agroup within the insurer and can also involve
outside adjusters or third party administrators. Claims handlers are involved from the moment notice ofaclaim is
received, through initial efforts to assess and possibly adjust a claim, and through all stages of litigation. The claims
group triggers the issuance of any letter to the insured accepting the claim, assuming the defense but reserving rights
todeny coverage. Claims appoints or approves counsel to handle the defense; sets reserves for the risk; and monitors
the defense of acase. Moreover, claims evaluates case strengths and weaknesses, assessing liability and

damages, and ultimately determines whether and under what terms to settle the claim. Other key players are counsel
who are appointed to defend and must routinely report to the insurer; any counsel separately responsible for
coverage questions; and, of course, the insured, who owesaduty of cooperationtothe insurer. Ontheotherside of
the equation tend to be the claimant and claimant's counsel.
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arbitration can be used effectively, full authority to resolve the matter, and sufficient knowledge
of the case and the issues to be appropriately involved in the process and make a reasoned
decision. This means that the claims department should be actively engaged in evaluating the
matter and reassessing reserves, and the person with full authority, ideally, should attend the
mediation session. When dealing with a corporate claimant, it also means bringing the person
with full settlement authority. Ifthat claimant isan individual, say, with a personal. injury claim,
it might mean seeing that certain family members are also involved or, at least, on board. It
pays for claims adjusters and counsel on both sides to educate themselves well on negotiation
strategy and techniques and on the nature and role of the mediator, so that they can take full
advantage of the opportunities presented by using the mediation process. In addition to persons
with authority, experts or persons familiar with certain facts may be helpful to have present at a
mediation. Of course, a mediation is not a hearing, but the presence of these people might aid
the parties in coming to a common understanding of the facts and adjust their assessment of the
matter. In all instances, the best prepared attendees should be cautioned to maintain an open
mind so that they get the full benefit of the mediation process, including the capacity to learn and
make adjustments inaccordance with reality.

The "what" and "why" of mediation include using a neutral party to help all involved conduct a
constructive dialogue, getting past many of the snags that arise with traditional positional
bargaining. The mediator can help cutthrough posturing and can keep people on course. When
a large demand or tiny offer threatens to end negotiations, the mediator is the glue keeping
people in the process, encouraging them to stick with it and reach the goal of resolution. The
mediator can help counsel and parties understand legal risks that "advocacy bias" might blind
them to, help them develop information that is key to assessing and resolving the matter, and
help them asthey make their bargaining moves. While some cases involve claims for damages
which one party believes can best and most favorably be resolved by ajury and others involve a
legal issue which call for a judicial resolution, the vast majority of claims and litigations,
particularly involving insured matters, are ultimately resolved by settlement. A mediation can
fast forward the camera, truncating procedures and shrinking costs, by bringing about the
inevitable settlement much sooner. Claims adjusters, risk managers, and counsel are well advised
to consider the myriad benefits of mediation listed in the general introduction —the "why" - at
the commencement of a matter, so that they can make an informed choice of process - the
"What" -initially and reevaluate process choices throughout the course of handling the claim.

Development of information needed for an informed settlement decision can, in fact, be
expedited through the use of mediation in the third party claim context. Rather than awaiting
depositions or extensive document production, parties can use mediation to conduct truncated
disclosure -- getting the information that is most essential to the resolution decision. Good use
and development of information is critical to taking full advantage of mediation in the insurance



context. Prior to the mediation session, it is good practice for the insurer's team to assess
damages and liability and develop a good sense of the reserve for the case. This can include
obtaining expert reports, appraisals, photographs or other key information. Pre-mediation
conference calls can facilitate interparty disclosures that will provide parties with information
needed to prepare or to conduct a meaningful discussion when they arrive at the mediation
session. It is also valuable to help the mediator get current with information in the form of pre-
mediation conference calls and written submissions, with exhibits. Further useful disclosures
for the benefit of the parties can occur in the confidential mediation session, enabling parties to
adjust their views and assessment of damages and liability. Even if the matter does not settle at
the first mediation session, information can be further developed thereafter bringing the matter to
resolution.

Additional points to keep in mind include the potential for conflicts or different interests or
priorities between the insured and the primary and excess carriers and reinsurers. Also,
insurance policies historically placed the burden of a complete defense on the primary carrier
regardless of limits. While this is still the case in an automobile policy or an occurrence-based
commercial general liability policy, a variety of claims made and specialized policies may
provide for defense costs to be deducted from and be subject to the limits of coverage.
Additionally, the claim may exceed the limits of primary coverage and impact excess coverage
and/or the primary coverage may be typically reinsured in whole or in part. These may be
important practical factors to keep in mind in evaluating the 'who, what, when, where and why"
of mediations and arbitrations in insured matters.

In sum, the insurer, parties, and counsel should be proactive in addressing our journalist's
questions —and in developing, exchanging, and analyzing information —so that a mediation can
be held at an appropriately early stage —and indeed, if not initially resolved, in pursuing further
mediation asthe case evolves.

Case Study: The Multi-Party Subrogation Claim

Have you ever participated in a negotiation or mediation involving multiple defendants, each
pointing the finger at another? Inthe third party insurance world, this is a frequent occurrence.
Often, counsel or claims adjusters will enter a negotiation with a predetermined percentage
which they believe their company should bear relative to the other defendants. Moreover, they
have set views on the percentage responsibility the other parties should bear as well -
particularly party X, whom they deem to be the chief target, or party Y, who was in a position
similar to their own insured's. The latter scenario can generate feelings among professionals not
unlikesiblingrivalry.
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In one case involving a construction site with twelve defendants, the mediator used an approach
he calls the consensus based risk allocation model. This approach was undertaken with the
recognition that, sometimes, shifting from percentages to hard dollars, and getting people to
focus on their own pot rather than the other defendants’, is a good way to move from stalemate
to progress. First the mediator conducted an initial joint session and one or more caucuses
(private, confidential meetings with fewer than all parties) in which he got a good sense of what
the Plaintiff would need to settle the case. Then he held some caucuses with the entire group of
defendants and subgroups of defendants in which the mutual finger pointing became apparent.
To address this problem, the mediator held a series of caucuses with each of the defendants. In
each caucus he asked the same set of questions: do you think plaintiff will win at trial, and, if so,
how much? What percentage liability do you think will be allocated to each defendant? How
much will it cost to try this case? Answers to these questions were recorded on an Excel
spreadsheet, with a line for each defendant's answer, including columns for each defendant
discussed.

When the interviews were completed, the mediator created different economic scenarios: (1) the
average of the amount the plaintiff was predicted to win, with and without applying predicted
defense costs, (2) the amount the mediator guessed the plaintiff would need to settle the case (the
realism of which was assessed in light of the first set of numbers), and (3) amounts smaller than
the projected settlement number which might serve as initial pots in making proposals to the
plaintiff. The mediator then applied the average of all defendants' views of each defendant's
relative liability to these economic scenarios. The result was a listing of dollar numbers
allocated to each defendant for each economic scenario. The mediator then held a joint
conference call with all defense counsel. He explained what he had done and inquired whether
they would like to hear the outcome of this experiment. Not surprisingly, all asked to hear the
outcome and agreed to share with one another this information that had been derived from their
private, confidential caucuses.

Essentially, the mediator presented to the defendants three packages for presentation to the
plaintiff — an initial, a subsequent, and a final pot - identifying, by dollar figure only, each
defendant's contribution to each of these three pots. As a result, a doable settlement path
appeared in place of what had been a field of warring soldiers. Defendants got their approvals to
each pot —one pot at a time —and the case settled. This is just one way mediation can help
create productive order out of multi-party bargaining sessions inthird party liability cases.




2 Subrogation

Another area that has lately benefited from the use of mediation is subrogation. Insubrogation
matters, an insurer that has already paid a first party claim for a loss suffered by its insured
stands in the shoes of that insured and seeks recovery of damages for that loss from third parties
who caused the loss. Over the last decade or two, subrogation has risen in the insurance
industry's regard as one of the three chief ways in which insurers gain funds, along with
premiums and return oninvestments.

The same considerations that apply to the mediation of all third party claims apply here. Unique
features include that plaintiff is-a professional insurer, and, typically, insurers are involved on the
defense side, as well. As a consequence, some of the emotional issues that might be generated
by parties seeking.recovery of damage or loss to their own personal or property are diminished.
Negotiations can proceed on a steady course. Yet, special challenges also arise when
professionals engage in strategic bargaining. See, for example, the multi-party finger pointing
discussed in the inset above. Some certainty on the size and nature of the loss is gained where
the claim has already been adjusted by the subrogated insurer, but other issues take center stage:
if the insurer paid replacement value, should the defendants' exposure instead be limited to
actual, depreciated value of the property? Were payments made for improvements, rather than
losses? And, of course, questions on liability, causation and allocation among multiple parties
remain. Mediators can be quite helpful in organizing these discussions, developing information,
assisting in assessments of exposure, and helping multiple parties stay on track to reach a
conclusion. Sometimes, the mediator's phone follow up after a first mediation session is the key
to keeping the attention of multiple parties, with many other distracting obligations, focused on
the settlement ball.

3 Insurance Coverage Disputes Between Insurer and Insured

Disputes can arise between the insurer and the insured in either the first party (e.g., property) or
third party (e.g., liability) context. Such disputes can be particularly complicated in the third
party context where the insurer owes a duty to defend if there is any possibility of coverage for
one or more claims even if the carrier has potential unresolved coverage defenses. Inall events,
the carrier owes a duty of good faith and fair dealing to the insured and may have to consider
settlement offers within policy limits in third party claims even if coverage issues are
unresolved. Similarly, in the first party context, although the defense obligation may not be
present, the carrier does have an obligation to process claims in a fair and efficient manner.

Notwithstanding these complications and obligations, the carrier does have the right to deny
coverage if it believes that the policy does not cover or excludes a claim, or the carrier may
defend under areservation of rights if it believes there is a possibility of coverage, especially if
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that possibility is dependent on the outcome of the underlying claim, e.g., was the conduct that
gave rise to the claim intentional (not covered) or negligent (covered).

A typical way of raising and resolving insurer/insured coverage disputes (after the carrier sets
forth its initial coverage position generally by letter) is by a declaratory judgment action. Such
an action may be brought by the insurer or the insured. In some states, e.g., New Hampshire, a
declaratory judgment action is required as a condition of denying coverage or requesting a
denial.

As with all other disputes, insurance coverage disputes can be effectively resolved by mediation
or arbitration (whether provided for in certain complex sophisticated insurance policies or
voluntarily).

Mediation or arbitration is especially attractive in the first party context where the question of
timing and amount of payment, if any, may turn on a prompt and efficient resolution of the
insurance coverage dispute. While at first blush, it might appear that the insurer has an
advantage or disincentive in this regard to the extent it could benefit from a delay in payments,
there have been significant developments throughout the country, including in New York (in the
Bi-Economy and Panasia cases, 10N.Y.3d 187,200 (NY 2008)), adopting atort of first part bad
faith or other analysis or remedies which protect the insured in first party insurance coverage
disputes and give the insurer an incentive to resolve such disputes.

In the third party claim context, the timing and coordination of any insurance coverage dispute
and the resolution thereof is particularly sensitive. Simply put, if the underlying case is resolved
by settlement or otherwise before the coverage dispute is resolved, the opportunity to resolve the
coverage dispute in an effective fashion may be lost to the carrier or the insured. The parties
may, therefore, have a genuine interest in resolving the coverage issues in coordination with the
underlying claims in one way or the other. Mediation, or arbitration, involving some or all
parties and some or all claims may be effective in this regard.

Case Study- Mediating the Dream within the Dream

In one mediation of a multi-party third party property damage case, one of the defendants had a
coverage issue arise between its primary and excess insurer. The mediator called a "time out"
and conducted a separate, abbreviated mediation of that coverage dispute by phone caucuses.
The coverage issue was resolved and the parties then moved on to resolve the original third party
claim.




Apart from these complexities, the same who, what, when, and why consideration noted above
apply. In endeavoring to coordinate an underlying claim proceeding with an insurance coverage
dispute, the when of any mediation and the who is involved amongst the parties and their
representatives becomes critical. On the insurer side for example, there is typically and
appropriately, a separation between the adjusters or claims representatives handling the defense
of the underlying litigation, and those responsible for the coverage dispute. This is where they
need to coordinate. The why includes the potential benefit of resolving the coverage issue which
may impede resolution of the underlying claim and/or resolving the underlying claim which may
be impacting the resolution of the coverage dispute. The what may involve a mechanism to
bring together in asingle forum, e.g., before a mediator, parties involved in different proceedings
oraspectsthereof.

Finally, a word about the need for subject matter expertise in mediators or arbitrators. In
arbitration, expertise is what is often sought in a decision maker, although some have argued that
non-experts might approach a case with a more open mind. In mediation, maintaining an open
mind is essential in the mediator; and process skills are of paramount importance. Nevertheless,
users of these processes in insurance coverage matters, find it helpful if their mediators or
arbitrators are conversant with insurance policy interpretation and implementation.

4) Insurerv. Insurer Disputes

Another area where mediation or arbitration may be particularly effective is in insurer v. insurer
disputes.

Because of the complexity of the world we live in, it is not uncommon to encounter situations
where multiple carriers and policies may respond to one or more potentially covered claims.
This may give rise to disputes among carriers under "other” insurance clauses which seek to
prioritize coverage obligations between carriers, or pursuant to subrogation rights, or where
primary and excess carriers are involved, or there are additional insured claims, etc.

Disputes between insurers present a perfect opportunity for mediation or arbitration. One reason
for this is that since insurers will often find themselves on one side of an issue in one case and on
the opposite side of that issue in another case, or even on both sides of an issue in the same case,
e.g., with affiliated carriers or the same carrier involved for different insureds, there are multiple
situations where it would be in the carriers' interest to have an efficient effective resolution of
the particular case without setting a precedent for one position or an another.
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Beyond the potential for setting unwarranted precedent in litigations between carriers, arbitration
or mediation is simply an unusually effective mechanism for resolving disputes between entities
which are inthe business of resolving and paying for disputes. No entity is better equipped and
has more interest in efficient effective resolution of claims and the coverage therefore than an
insurance company —and insurers would prefer to avoid battling with each other, although the
nature of today's' massive insured litigation is such that more often than not carriers will find
themselves onopposite sides of the table fromtheir colleagues in the industry and have difficult
problems between themselves that need to be resolved. Once again the who, when, what and
why become important. Itis often important that insurance executives at the appropriate level
recognize the significance of the issue to be resolved in the broader sense of the business rather
than just the dollars and cents of a particular case. When is important in the evolution of the
underlying matter and the issues between the carriers. The what is to identify an appropriate
forumand mechanism andthe why isbecause particularly with carriersitbecomes aquestion of
the best and most effective way to run their business.

5) Reinsurance

"Reinsurance™ is basically the industry practice where one insurer insures all or a portion of
another insurer's liabilities. Virtually all reinsurance agreements are in writing, and most contain
either arbitration clauses or the occasional mediation clause. Thus, the firstand best benefit of
this ADR mechanism in reinsurance is that it is contractual, i.e. automatic and nonnegotiable.
Unless the very efficacy of the arbitration or mediation clause is challenged, the parties cannot
litigate.

Arbitration: By design, reinsurance arbitrations are meant to be faster, less expensive and more
industry-focused than the usual litigation model. The typical panel consists of three individuals,
two quasi-partisan arbitrators®, one selected by each party, and a third, neutral umpire,
technically chosen by the two arbitrators, who manages the proceedings. The arbitrators are
quasi-partisan because parties interview them in advance to ensure, based on the pre-discovery
facts as described, that they generally support the party's position. Also, in some cases, the

3This characteristic of arbitrators depends upon the rules under which the arbitration is conducted. For example,
under Rule 17, Disqualification of Arbitrator, ofthe Commercial Arbitration Rules of the American Arbitration
Association: "(a) Any arbitrator shall be impartial and independent and shall perform his or her duties with diligence
and ingood faith, and shall be subject to disqualification for (i) partiality or lack of independence, (ii) inability or
refusaltoperformhisorherdutieswithdiligenceandingoodfaith,and (ij)anygrounds fordisqualification
provided by applicable law.



parties and their arbitrators continue to have ex parte conversations throughout most of the case,
usually terminating with the parties' filing of their initial, pre-hearing briefs. Ultimately,
arbitrators "vote with the evidence™ in final deliberations. The neutral umpire has no ex parte
communications at all with either side. While the contracts technically permit the arbitrators to
select the neutral alone, most do so with outside counsel and party input. Since decisions require
apanel majority, the neutral umpire casts the swing vote, if necessary, throughout the case.

Another important benefit of the reinsurance arbitration model is that all three panelists are
experts in the industry customs and usages of the particular lines of business, claims and
practices in dispute. This is one of the quintessential aspects of arbitration that differentiates it
from litigation. The people reviewing and weighing the evidence, assessing the parties' conduct
and witnesses' credibility, and interpreting the agreements have been involved in the very
business in dispute for years, enabling them to make infonned judgments. While arbitrators are
not permitted to discuss evidence outside the record in deliberations, they may apply their
knowledge of industry customs and practices to judge the facts, assess witness credibility and
understand contract language.

Typically, most arbitration clauses contained a broadly worded "Honorable Engagements"
clause, for example: "The arbitrators shall interpret this Contract as an honorable engagement
and not as merely a legal obligation; they are relieved of all judicial fonnalities and may abstain
from following the strict rules of law. " This clause, combined with their non-codified yet
recognized authority, provides arbitration panels with broad discretion to apply industry
standards and equity, not necessarily strict legal rulings, to resolve all manner of procedural and
substantive disputes, to manage the proceedings before them, and ultimately to render a fair and
just award based upon the totality of the circumstances.

This discretion is particularly beneficial to parties because it affords panels the ability to mold
and streamline the proceedings to the particular facts, issues, and amounts in dispute. For
example, to prevent the occasional overly zealous counsel from "over litigating,"” the dispute,
panels may limit the availability and scope of discovery, the number and length of depositions,
the amount and necessity of hearing witnesses, and many other procedural aspects of the case,
especially since most arbitration clauses do not require the application of Federal or State rules
of evidence or procedure. Like judges, arbitrators have authority to issue sanctions, draw
adverse inferences and, where necessary, dismiss elements of an offending party's case, to
maintain control of the process.

If properly molded and limited to the particular necessities of the given case, the arbitration
process is designed to proceed to hearing and award much faster and less expensively than
litigation. Following the hearing, most arbitration panels in reinsurance disputes promptly issue
"non-reasoned” awards - essentially a few lines stating who won and the amount of damages
awarded. - The trend in more recent arbitrations and newer arbitration clauses is for parties to
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specifically request the issuance of a "reasoned award.” Even in that instance, panels usually
issue awards much faster than courts, since the acceptable form of reasoned award requires a
brief statement of factual findings, followed by the panel's ruling on each contested issue - much
less than the typical length and scope of acourt opinion.

The benefits of a reasoned award are obvious. First, it provides the parties insight into the
panel's reasoning process and rationale for their decisions, particularly important if aspects of the
panel’s ruling differ from either party's requests. Second, allowing the losing party to understand
how and why the panel ruled against them reduces the possibility that the award will be
challenged as "arbitrary, capricious or unreasonable.” And third, since many parties have
business relationships, governed by the very contract(s) involved in the dispute, that continue
post arbitration, a reasoned award reveals how the parties should construe the challenged terms
and conditions in the future, avoiding repetitive, expensive and wasteful arbitrations over
identical issues.

Mediation: The mediation model employs an impartial, trusted facilitator to help parties explore,
respect and react to objective, subjective and psychological factors creating conflict between
them, helping them to perceive and communicate positions leading to an inexpensive, voluntary
resolution of the dispute on their own terms. Though a mediator with reinsurance industry
background is preferred, the technical aspects of the specific factual and legal issues in dispute
are not the most important elements of the process. In joint meetings and private caucuses, an
experienced, professional mediator with no formal power to issue rulings works with the parties,
using an informal, confidential process designed to suspend judgment and promote candor, to
identify and understand each side's interests and goals underlying the actual dispute. To the
trained and experienced mediator, disputes present an opportunity to empower parties to
structure aresolution that best meets their respective shortand long term needs.

Currently in the US, disputants have been slow to select mediation to resolve reinsurance
disputes. But mediation, by its very nature, fits well within the reinsurance model for many
reasons. First, contractual reinsurance relationships, whether from active underwriting or run-off
business, typically last longer than one underwriting year. Mediators can harness the positive
power of this beneficial, continued relationship to facilitate the parties' negotiations. Second, as
a facilitated negotiation, mediation is symbiotic with the usual background and experience of
reinsurance professionals - industry savvy business people accustomed to arms-length
negotiations, but occasionally stuck within their own positions, unable to objectively assess their
adversary's views. Finally, since the aggravation, expense and time required to arbitrate or
litigate is on the rise, the reinsurance industry is searching for alternatives and beginning to
choose mediation, either by contract or ad hoc agreement. Compared to arbitration or litigation,
mediation isaless aggressive, less costly, lessdamaging and less divisive alternative.



Thereinsurance mediation process offers participants many benefits:

Given the complexity and overlapping nature of reinsurance contractual relationships and
resultant business/factual/legal issues, sufficient time and care must be given to pre-mediation
preparation. Before the actual mediation session, the parties submit mediation statements
containing salient documents and information supporting their positions on specific issues in
dispute. Both before and after these are filed, the mediator works with the parties jointly and
individually by phone or in person to uncover the underlying interests to be addressed, some of
which may transcend the narrow issues briefed in their mediation statements. For example, inthe
usual ceding company/reinsurer relationship, the cedant and/or its broker may possess documents
and infonnation that the reinsurer has requested and/or needs to fully evaluate its current
position, requiring the mediation to be "staged” to accommodate such production. Proper pre-
mediation planning is critical. Ifhandled correctly, parties, counsel and the mediator arrive at
the mediation room better prepared to address their true underlying needs and interests.

Reinsurance professionals are no more immune to psychological negotiation roadblocks than
anyone else. In the opening joint session, the mediator first asks parties and counsel to actively
listen to, understand and acknowledge their business partner's arguments, even repeating them
back to one another, as a sign of their appreciation and respect for such views. This often
overlooked but incredibly powerful step builds trust, breaks down barriers and actually makes
the other side less defensive and more candid, producing valuable information to use in the
mediation process; information which helps define the proper depth and scope of issues the
participants mustaddressandresolve.

Especially with reinsurance experts, often negotiators themselves, who well understand the
merits of both parties' positions, the real work of an industry savvy mediator occurs in private
caucuses. There, the mediator meets separately with and encourages each side to suspend
judgment and comfortably and critically evaluate their positions, creatively explore options to
resolve their disputes and, with the mediator's help, develop proposals designed to get what they
need, not what they want, from a mutually-acceptable settlement. Once the mediator garners the
respect and trust of both sides, s/he can deftly help parties develop, discuss and respond to
successive financial and non-financial proposals, supported by an articulated rationale, designed
to satisfy the offering party's needs and the responding party's interests. The very heart of the
process, this unscripted, evolving and changing dynamic requires a perceptive, inventive and
focused mediator, patient, calm and committed parties, and an open exchange of ever-broadening
proposals thataccentuate agreement and eliminate disagreement.

The true value of any mediator reveals itself at negotiation impasse. In reinsurance, internal,
corporate and/or financial pressures often impact one party's ability or willingness to settle on
negotiated terms, leaving a gap between the last demand and last offer. Maintaining a positive,
trusting environment, the mediator should continue moving the parties to propose alternatives
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and reframe the problem, remaining focused on re-evaluating barriers between them and
brainstorming ways to eliminate them. A mediator who has worked in the reinsurance business
can knowledgeably help the parties explore "value-generating” alternatives that lead to
acceptable compromises and settlement.

* Charles Platto, cplatto@plattolaw.com, an independent arbitrator and mediator in domestic and
international insurance and commercial matters, is an adjunct professor of insurance law and
litigation at Fordham Law School, and formerly acommercial litigation partner at Cahill Gordon
& Reindel and Chair of the Insurance Practice Group at Wiggin and Dana. Mr. Platto is an
ARIAS (AIDA Reinsurance and Insurance Arbitration Society) certified arbitrator and amember
of REMEDI (Reinsurance Mediation Institute) and serves on the CPR, AAA, and ICDR panels
of arbitrators.

Peter A. Scarpato, an independent ADR professional, is President of Conflict Resolved, LLC,
and President and Vice Chair of the Board of Directors of The Re/Insurance Mediation Institute,
Inc. (ReMedi"). He is a member of several arbitration and mediation associations, including
ARIAS-US. (Certified Umpire and Arbitrator), ReMedi, Case Closure, LLC, Construction
Dispute Resolution Services, Inc., FINRA Dispute Resolution and the ADR programs of the
New Jersey and New York State and Federal Courts.

Simeon H. Baum, President of Resolve Mediation Services, Inc. was the founding Chair of the
New York State Bar Association's Dispute Resolution Section. He has been active since 1992 as
aneutral in dispute resolution, assuming the roles of mediator, neutral evaluator and arbitrator in
over 900 matters and teaches Negotiation and Processes of Dispute Resolution at the Benjamin
N. Cardozo School of Law. His litigation and mediation background includes work in the
insurance (first party and third party claims) and reinsurance areas. Mr. Baum has served on a
wide range of court-annexed, agency, SRO, industry and private ADR panels.
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The Technique of No Technique: A Paean to the
Tao te Ching and Penultimate Word on Breaking Impasse

By: Simeon H. Baum**

Mediators and ADR aficionados love to discuss impasse. Transformative
mediators remind us that fostering party empowerment and recognition — not settlement
or problem solving — should be the mediator’s driving purpose.® Still, we confess that for
many of us impasse remains a bugaboo. Those of us who seek to maintain and generate
“constructive” discussion, and even problem solving, in a mediation aptly value the
treasure trove of techniques and suggestions that can be found in a book like this one.

While recognizing the value of these suggested “how to’s, a compendium of
impasse breakers for mediation is well served by a final corrective: the technique of no
technique. About a dozen years ago, this author moderated a program on Impasse
Breaking hosted by the New York County Lawyers Association. That night, four
excellent, experienced mediators presented one technique a piece.

Professor Lela Love suggested that when the parties are snagged on one issue, the
mediator can change the agenda. The parties can “pin” the frustrating issue for the time
being, lifting a phrase from the entertainment industry, and shift to another potentially
more workable issue. With a history of success behind them, they can later return to the
troubling issue if, in fact, it has not dissolved or morphed into a more easily resolvable
form.

Margaret Shaw, suggested applying standards coupled with a transaction cost
analysis. In her example, drawn from the employment context, one could derive a back
pay number from considering the standard that would be applied by a court, and then
compare it to the cost of litigation (which might be even greater).

Hon. Kathy Roberts, suggested use of the “mediator’s proposal.” While Steve
Hochman develops this concept in his article within this compendium, Judge Roberts
differed from Steve’s approach by selecting “doability” as the standard for her proposal —
is it likely to settle the case? — rather than fairness or predicted case outcome. This
proposal generated very interesting debate with Professor Love on whether use of a
mediator’s proposal distorts the mediation process. There were multiple concerns. First,
Professor Love questioned whether it is even the mediator’s role to provide evaluative
feedback or direction to the degree reflected in the mediator’s proposal. Moreover,
where parties have been encouraged to be candid, exposing case weaknesses and
settlement thoughts in caucus, there is a question of whether they might regret that candor
if it were now factored into an endgame solution. Conversely, if parties anticipate that
there will be a “mediator’s proposal,” there might be excessive emphasis on spinning the
mediator — whether it is with their thoughts on what might settle the case (in the doability

! See, e.g., Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation — Responding to
Conflict Through Empowerment and Recognition (Josey Bass, 1994), which sets out this transformative
manifesto.
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model) or their thoughts on legal risks (in a case outcome or fairness model). Over time,
its use could stifle candor and creativity. Overall, there is a risk that mediation would
shift from a party-centric to a mediator-centric one. Rather than fostering party
empowerment and recognition, or joint, mutual gains problem solving, using the
mediator’s proposal as the cherry on top of the ice cream Sunday threatens to convert that
open, fluid, meaningful, and enriching process into an alter ego of Court or settlement
conferences, where the mediator and not the parties is the star of the show.

Roger Deitz, suggested use of a “ball and chain.” He advises parties at the
commencement of the mediation that there might come a time when they wish to leave
the mediation. He extracts, ab initio, a commitment from each party that if that time
arises, he or she will stay if so requested by the mediator. Considering that one of the
most valuable services rendered by the mediator is keeping people at the table, this is a
valuable thought indeed.

At some point that evening, | had the opportunity to suggest the approach I raise
here, terming it the “technique of no technique.” The core point was the observation that
the greatest value a mediator brings to the table is not a set of skills or a bag of tricks.
Rather, it is the character? of the mediator, and particularly the ability to communicate
and engender trust. Cultivation of trust goes beyond the vital trust in the mediator to
encouraging the development of trust among the participants. Essential to this is the
mediator’s presence. This is a quality of open awareness that is expressed in all
conceivable ways. It is not simply what the mediator says or does. It includes posture,
bearing, tone of voice, eye contact, and the power of omission. It involves a sensitive
awareness, deep listening, flexibility, and a genuine quality of connectedness or
relatedness. The mediator models a mode of being with the parties that implicitly
communicates a message. The silent message is: we are all decent, capable people of
good will who are all in this world together, and can work through this problem together.
Underpinning this message is the sense that there is a force in and embracing us that will
work it out, if we persist and let it happen.

Now, this might sound a bit vague, or even otherworldly. But the power of
attitude cannot be overrated. This intuition finds support in recent studies by Margaret
Shaw and Steven Goldberg. Both in a study they did in 2007 polling users of mediators
with no judicial background and in a more recent study with Jeane M. Brett, including
user of former judge mediators, they received responses from hundreds of lawyers on
what made the mediator effective in moving a matter to resolution. The researchers
grouped answers into three broad categories: (1) confidence-building skills (the ability to
gain the trust and confidence of the parties), (2) evaluative skills (the ability to encourage
agreement by evaluating a party’s likelihood of achieving its goals in court or
arbitration), and (3) process skills (skills by which a mediator seeks to encourage
agreement, not including evaluative skills). By far, the greatest source of success of was
confidence building skills, with 60% of the responses identifying this quality. This was

2 In addition to “character” we could add orientation, attitude, and engagement — the atmosphere created by
the living, engaged, alert, flexible, caring, attentive, responsive and “space creating” presence of the
mediator.



followed by process skills (35%) including patience and perseverance, with evaluative
skills being the least significant (33%).3

A core takeaway from the Shaw, Goldberg studies is that trust and confidence is
key to success in mediation. The highlighted attributes of what build trust and
confidence relate to character and attitude: “Friendly, empathetic, likeable, relates to all,
respectful, conveys sense of caring, wants to find solutions”; “High integrity, honest,
neutral, trustworthy, respects/guards confidences, nonjudgmental, credible, professional.”
There are many traits and acts that can be identified. Yet, central to all, | would submit,
is the fundamental attitude — call it the mediator spirit — described above, before our
mention of this study. The point of using this type of term is to emphasize that there is
something whole, something integrative, something at the heart of the mediator that
cannot be divided, manipulated, juggled and parsed — a gestalt, to borrow from Fritz Perls
— that is essential to the mediator’s power. That power, of course is the special power
that comes precisely from powerlessness. In place of judicial or other form of authority,
might or coercive force, is the quality of the mediator that fills this void. That is a power
of trust. Trusting and trustworthiness, cultivating trust in others. An attitude that values
freedom and recognizes that the parties themselves are the valued decision makers. Itis a
letting go that brings with it the embrace of the whole.

3 Stephen B. Goldberg and Margaret L. Shaw, The Secrets of Successful and Unsuccessful Mediators
Continued: Studies Two and Three, 23 Negotiation Journal 4, pages 393-418 (October 2007). Following
are details from this study. First, under secrets of success, the top Confidence Building Attributes were:
#1 Friendly, empathetic, likeable, relates to all, respectful, conveys sense of caring, wants to find solutions
(60%);

#2 High integrity, honest, neutral, trustworthy, respects/guards confidences, nonjudgmental, credible,
professional (53%); and

#3 Smart, quick study, educates self on dispute, prepared, knows contract/law (47%).

Next, the top Process Skills were:

#4 Patient, persistent, never quits (35%);

#6 Asks good questions, listens carefully to response (28%); and

#7 Diplomatic, makes both sides feel as if they are winning, softens the blows of bad news, makes
suggestions tactfully (21%).

Finally the top Evaluative Skills were:

#5 useful reality testing and outcome evaluation — candid (33%).

Put in negative terms, the following were the top reasons for a mediator’s being counterproductive or
unsatisfactory: These, not surprisingly, correspond to the above reasons for mediator success:

First - Lack of Confidence Building Skills

#1 Lack of integrity, not neutral, disclosed confidential information, failed accurately to convey position,
inconsistent evaluations, interested in settlement at all costs, too quick to reach conclusions (48%);

#3 Self absorbed, self-important, not empathic, not respectful, did not care, not interested, did not listen
(20%);

# 4 Did not understand issues/applicable law, not well prepared (16%);

Next - Lack of Process Skills:

#2 Not firm/forceful, just went through the motions, just delivered messages (24%);

#5 Lack of patience/persistence, quit too easily (11%); and

#6 Not flexible in approach, has his/her approach and would not vary to fit situation (7%)

others.

Finally - Lack of Evaluation Skills:

#6 Faulty/no evaluation (7%)
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The aspect of the mediator highlighted here affects atmospherics. It does not have
to be showy (hopefully it is not!). But it makes a major difference in keeping people in
the room. It supports communication and creativity. It communicates positive regard for
the participants, reinforcing their willingness to continue with what can be a difficult
discussion.

A central point of the “technique of no technique” is not that the various
approaches and methods are not valuable. They certainly are. Still, there is something
perhaps more essential. There is a time honored term drawn from China, wu wei, which
can be translated as “non-doing.” This loaded term can be found in the 2,500 year old
classic, the Tao te Ching. If there is any text which could serve as the mediator’s bible,
my vote would be for this one. Attributed to Lao Tsu, there are hundreds of English
language translations of this seminal text in the Taoist tradition.* Discussing the meaning
and philosophy of the Tao te Ching and its application to mediation is a major topic that
could support a book, and is beyond the scope of this addendum. Moreover, there is
certainly no intent here to persuade readers that one must adhere to a particular religious
or cultural tradition in order to be an effective mediator. But, in wu weli, the Taoists
supply us with a very useful and suggestive concept.® One insight of wu wei, is that

4 Two lovely translations of the Tao te Ching are: Stephen Mitchell, Tao te Ching (Harper & Row
1988)(with broad poetic license) and Wing-Tsit Chan, The Way of Lao Tsu (Tao-te ching) (Prentice Hall;
First edition. Fifth printing. edition (January 11, 1963)).

> At least ten of the 81 chapters (or quatrains) of the Tao te Ching specifically recommend or observe the
benefits of wu wei. See, W.T. Chan, The Way of Lao Tsu (Tao-te Ching), chapters 2, 3, 10, 37, 38, 43, 48,
57, 63 and 64. For example, in Chapter 2, after describing how opposite concepts, like good and evil,
depend on one another for meaning:

Therefore the sage manages affairs without action And spreads doctrines without words.

All things arise, and he does not turn away from them. He produces them but does not take
possession of them.

He acts but does not rely on his own ability. He accomplishes his task but does not claim credit for
it. It is precisely because he does not claim credit that his accomplishment remains with him.

In Chapter 3, after describing dangers of competition that arise from valuing superlatives, and the benefit of
simplicity:

By acting without action, all things will be in order.

In Chapter 10, after lauding unity of spirit, childlike weakness, simplicity and receptive passivity:
Can you understand all and penetrate all without taking any action?
To produce things and to rear them, To produce, but not to take possession of them, To act, but not
to rely on one's own ability, To lead them, but not to master them - This is called profound and
secret virtue.

Chapter 37:

Tao invariably takes no action, and yet there is nothing left undone.
If kings and barons can keep it, all things will transform spontaneously.



(Tao is the great Way of ultimate reality.)

Chapter 38, after praising unselfconscious, superior virtue, sets out a hierarchy of virtue in descending
order:

The man of superior virtue takes no action, but has no ulterior motive to do so. The man of
inferior virtue takes action, and has an ulterior motive to do so.

The man of superior humanity takes action, but has no ulterior motive to do so. The man of
superior righteousness takes action, and has an ulterior motive to do so. The man of superior
propriety takes action, And when people do not respond to it, he will stretch his arms and force it
on them.

The top value is universal purposelessness that is in conformity with the Way things are; pure neutrality.
Chapter 43:

The softest things in the world overcome the hardest things in the world. Non-being penetrates
that in which there is no space. Through this | know the advantage of taking no action.

Few in the world can understand the teaching without words and the advantage of taking no
action.

Chapter 48, after describing a movement from mental complexity to integral simplicity:

No action is undertaken, And yet nothing is left undone. An empire is often brought to order by
having no activity.
If one (likes to) undertake activity, he is not qualified to govern the empire.

In Chapter 57, after decrying governmental interference, overregulation, draconian laws, overemphasis on
cunning and skill, and obfuscating complexification:

Therefore the sage says: | take no action and the people of themselves are transformed. | love
tranquillity and the people of themselves become correct.

I engage in no activity and the people of themselves become prosperous. | have no desires and the
people of themselves become simple.

Chapter 63, explaining some benefits, and the operation, of non-action:

Act without action. Do without ado. Taste without tasting.

Whether it is big or small, many or few, repay hatred with virtue.

Prepare for the difficult while it is still easy. Deal with the big while it is still small.

Difficult undertakings have always started with what is easy. And great undertakings have always
started with what is small.

Therefore the sage never strives for the great, And thereby the great is achieved.

He who makes rash promises surely lacks faith. He who takes things too easily will surely
encounter much difficulty.

For this reason even the sage regards things as difficult. And therefore he encounters no difficulty.

Similarly observing that a “stitch in time saves nine,” Chapter 64 elaborates:

What remains still is easy to hold. What is not yet manifest is easy to plan for. What is brittle is
easy to crack. What is minute is easy to scatter.

Deal with things before they appear. Put things in order before disorder arises.

A tree as big as a man's embrace grows from a tiny shoot. A tower of nine stories begins with a
heap of earth. The journey of a thousand li starts from where one stands.
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sometimes one makes greater progress by not interfering with the activities of others.
Rather, letting a course of events develop on its own, as it were, with patience,
confidence, and open, accepting attention, can permit the being or event to develop as it
should. Wu wei suggests stepping out of the way, rather than directing, controlling and
manipulating events. To draw on an overused term, it suggests a holistic approach,
where the mediator recognizes that larger forces are at play and permits, encourages or
assists in their constructive movement.

There are many practical applications of “not doing” with which we are all
familiar. We all know that sometimes it makes sense to hold one’s tongue. We all have
experienced moments when, by letting someone struggle with a problem, we permit them
to arrive at a solution which our intermeddling might have blocked. Our silence can
permit a truthful expression or insight from developing in a dialogue that our speech
might have stifled. Tact is based on non-doing.

In negotiation, the negotiators have an inner drive towards resolution. They want
a solution that will meet their needs. They have their own fears and concerns about legal
outcomes. Moreover, extrinsic forces and circumstances support resolution. Costs
continue to mount. All the forces of the business, legal, and broader community continue
to operate and impinge on the players. Time ticks away. These things are already
operating without our encouragement. Non-doing simply helps them find a way of
expression, of recognition, and then of choices to take action to dissipate concerns and
satisfy needs, to limit risks and reduce costs which no rational or even emotional actor
genuinely wants to incur.

The preceding examples are just a fraction of the meanings which can be drawn
from wu wei. A classic image from the Tao te Ching is water. It moves without effort or
conscious force, finding the low places, from shape of terrain and force of gravity. The
mediator’s presence can similarly have influence, without any particular effort on the
mediator’s part. A handshake, a smile, a nod. We can point to these things and note
what a difference they might make in reducing the interpersonal temperature in a room.
Yet often, like leaves falling in autumn, they are simply a natural consequence of the
mediator’s overall character and nature — a character that is supported by disciplined self
consciousness.

Continuing with the Taoist theme, while we are at it, we can take another example
from tai chi, a martial art, itself, imbued with the philosophy found in the Tao te Ching.
We have seen tai chi players in the park, with flowing, continuous, graceful movements.
One component of that martial arts practice is “push hands.” Push hands involves two
players standing facing each other. As party A places his hands on the other’s arm, party
B senses the force. As party A presses, party B shifts direction and recedes, so that at no
time does he confront or oppose party A’s force. Party B, in turn shifts to press party A,
who likewise shifts direction and recedes. The main objective in the execution of the
four simple push hands moves of “ward off, rollback, press and push” is for the players to

He who takes action fails. He who grasps things loses them. For this reason the sage takes no
action and therefore does not fail. He grasps nothing and therefore does not lose anything;
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maintain contact throughout, forming a harmonious whole, with no more than 4 ounces
of pressure building up at any time. While this practice can be used as a model of non-
confrontation, the most significant point to be derived here is of continuous relatedness or
connection.

Like a push hands player, the mediator preserves a gentle connection with all
participants through the mediator’s presence and broad, affirming awareness. The
importance of this presence to preserving continuity of constructive dialogue cannot be
underestimated. Just as, when things get knotty in push hands, the skilled player neither
breaks away nor erupts with force, but maintains sensitivity and lets the form work itself
out, so too, the mediator neither breaks off the session, nor necessarily rushes to caucus,
nor desperately argues the parties into doing something. Most effective is gently
remaining present, perhaps just waiting, listening deeply, and sensing what is happening,
what perhaps is driving this interaction, while also seeing the broader context.®

In one employment mediation, conducted a decade ago, an attorney complained
that “the mediator did nothing; we settled it ourselves.” Assuming the mediator was
there throughout and supported continuing talks, staying out of the parties’ way, this, too,
is non-doing. It is well beyond the role of simple message bearer. One quotation from
Stephen Mitchell’s translation of the Tao te Ching is apt here:

When the Master governs, the people
are hardly aware that he exists.

Next best is a leader who is loved.
Next, one who is feared.

The worst is one who is despised.

If you don't trust the people,
you make them untrustworthy.

The Master doesn't talk, he acts.
When his work is done,

the people say, "Amazing:

we did it, all by ourselves!"’

& With apologies to transformatives who assert that a mediator should maintain a microfocus — not seeking
the “big picture — this statement is made with a recognition that both ends of the microscope and telescope
may revealing an opening to something that can move people from the snag of apparent impasse. But
living with the impasse is the heart of non doing. To quote mediator Barry Berkman (of the Himmelstein
Friedman school), it is the “paradoxical nature of change” that change can develop when we recognize and
accept the reality of a given situation — even of one that seems undesirable.
7 S. Mitchell, Tao te Ching, Ch. 17. Here is Wing Tsit Chan’s translation:
The best (rulers) are those whose existence is (merely) known by the people. The next best are
those who are loved and praised. The next are those who are feared. And the next are those who
are despised.
It is only when one does not have enough faith in others that others will have no faith in him.
(The great rulers) value their words highly. They accomplish their task; they complete their work.
Nevertheless their people say that they simply follow Nature.
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Recently, Gerald Lepp, ADR Administrator for the mediation panel of the United
States District Court for the Eastern District of New York, held an “ADR Cross Cultural
Workshop” structured and facilitated by Hal Abramson of Touro Law School, with Dina
Jansenson and Jeremy Lack as panelists. Professor Abramson presented a number of
scenarios depicting cross cultural misunderstandings and elicited suggestions from the
audience/participants on how to correct them. At the end of this section, Dina Jansenson
wisely observed that most of the time in mediation, the mediator will, appropriately, do
nothing more than be aware of the dynamic.

There is much to be said for recognizing that often, less is more. We do not have
to fix everything. Beyond this, silence itself is a tremendous force. As noted above,
refraining from filling the void is often the greatest wisdom. It leaves space for meaning,
creativity, and a host of valuable and significant expressions to emerge.

Professor Len Riskin made a spash in the mediation field in the mid 1990s with
his seminal article, Understanding Mediators’ Orientations, Strategies, and Techniques:
A Grid for the Perplexed.® “Riskin’s Grid,” which created a typology of mediators
ranging from evaluative and directive to facilitative, and from narrowly to broadly
focused ones, fostered great debate on whether it was within the mediator’s purview to
conduct evaluations or direct parties at all.° Since 2002, Riskin has embarked upon
another groundbreaking path within the legal and ADR field: promoting mindfulness
mediation.’® Drawing on Buddhist Vipasana teachings, Riskin observes that disciplined
practice of awareness of one’s breathing, and of one’s physical, emotional and mental
states, can increase relaxation, calm, alertness, and sensitivity to others. He suggests that
this can enhance the humane practice of the law and of dispute resolution.

Interestingly, | remember twenty years ago reading about a Zen master who
mediated a deadly dispute between warlords in medieval Japan. He remained calm, gave
recognition to each party, identified interests, promoted a resolution that permitted the
saving of face, and was detached from identifying with one side or the other. While,
unfortunately, I have not been able to recover this reference, | recall that it struck me at
the time as not insignificant that the practice of meditation supported this function.

Wing-Tsit Chan, The Way of Lao Tsu (Tao-te ching), Ch. 17. Although both versions of Chapter 17 speak
of the ruler’s acting, it is noteworthy that this is seen as others doing it themselves or the ruler’s just
following Nature. Cf. citations in footnote 4, supra.

81 Harv. Negot. L. Rev. 7 (1996).

% See, e.g., Lela Love and Kim Kovach, “Evaluative” Mediation Is an Oxymoron, 14 Alternatives To High
Cost Litig. 31 (1996); Lela Love, The Top Ten Reasons Why Mediators Should Not Evaluate, 24 Fla. St. U.
L. Rev. 937 (1997). Riskin’s 1997 poetic rejoinder can be found online at:
http://www.law.fsu.edu/journals/lawreview/downloads/244/riskin.pdf.

10 See, e.g., Leonard I. Riskin, The Contemplative Lawyer: On the Potential Benefits of Mindfulness
Meditation to Law Students, Lawyers, and Their Clients, 7 Harvard Negotiation Law Review 1 (2002);
Leonard. I. Riskin, Mindfulness: Foundational Training for Dispute Resolution, 54 Journal of Legal
Education 79 (2004); Leonard. 1. Riskin, Knowing Yourself: Mindfulness, The Negotiator’s Fieldbook —
The Desk Reference for the Experienced Negotiator (A.K. Schneider, C Honeyman, Ed.) (ABA Section of
Dispute Resolution 2006).
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Profound awareness of self enhances calm and deep awareness of others. That, in turn,
supports connection and presence.

The “technique of no technique” includes the suggestion that mediators not be
stuck on any one technique or approach. In the ABA Dispute Resolution’s “Negotiator’s
Fieldbook,” Peter S. Adler exhorts negotiators not get boxed into a single type defined by
two pairs of opposites — moral or pragmatic, competitive or cooperative — but rather,
remain flexible: the Protean negotiator. The same recommendation applies to mediators
facing impasse. Definitely, we should peruse our bag of tricks. But, whatever our
preferred strategy, style, or approach, we might be alert to the possibility that it makes
sense, under the circumstances to break the rules. Even the attentive, trust generating,
integral, flexible, supportive mediator — who modulates presence and relatedness -- ought
to be ready, at times to try one of the approaches recommended in this compendium -
except for Steve Hochman’s.!

**Simeon H. Baum, President of Resolve Mediation Services, Inc. (www.mediators.com),
was the first Chair of NYSBA’s Dispute Resolution Section. Mr. Baum has mediated over
900 disputes, including the Studio Daniel Libeskind-Silverstein Properties dispute over
architectural fees relating to the redevelopment of the World Trade Center site and
Trump’s $ 1 billion suit over the West Side Hudson River development. He was selected
for New York Magazine’s 2005 - 2011 “Best Lawyers™ and “New York Super Lawyers”
listings for ADR, and Best Lawyers’ ““Lawyer of the Year” for ADR in New York for
2011. He teaches Negotiation Theory & Skills at Benjamin N. Cardozo School of Law
and is a frequent speaker and trainer on ADR.

11 For over a decade, Stephen Hochman and Simeon Baum have jointly presented multi-day trainings for
mediators on various Commercial Division panels of the Supreme Court of the State of New York.
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Multi-Party Mediation; Impasse Breakers
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Sausage Making Laid Bare — The Consensus Based Risk Allocation Model and
other Impasse-Breakers and Approaches to Multiparty Naysayers (when each one
points the finger at the other as the more culpable party).

By: Simeon H. Baum**

One of a mediator’s great joys, challenges and justifications can be found in the
multi-party matter. Multi-party conflicts or disputes arise in every conceivable
dimension of society. Take for example a school board’s decision in renewing a teachers’
union contract. Each Board member can have diverse views and interests; within the
union there might be different views, interest groups and political factions; school
administrators bear different views and interests; and the public itself — parents, students,
and taxpayers affected by the decision — consists of multiple and divergent stakeholders.
Zoning Board decisions; end of life decisions involving large families (perhaps with
second marriages); plant closings; any union negotiation; environmental resource use
decisions — all involve multiple parties. Indeed, moving from business into municipal,
state, national or international arenas, the set of multiparty disputes casts a wide net.

The broad array of multiparty disputes produces a wide range of issues, a host of
which fall outside the focus of this paper but bear mention. These include the problem of
convening itself. Identifying interest groups, selecting their representatives in what
would otherwise be an impossibly unwieldy discussion, and managing intraparty
communication are just a few of the threshold challenges in mediating these matters. As
environmental mediators know all too well, it can even be a challenge to find a common
legal framework that creates a shared sense of risk. Upstream users of water in Vermont
affecting the availability or condition of water in downstream states might eventually
have an impact on the environment and users of natural resources as far south as the
Chesapeake Bay. Local authorities in the downstream states might have no authority to
regulate upstate users. EPA regulators have, at times, convened sessions of stakeholders
for “reg/neg,” or negotiated rulemaking to address these problems.'

Several years ago, CPR’s annual meeting featured an exercise in facilitated multi-
party negotiation, drawing on the hypothetical of rebuilding the World Trade Center. It
was an excellent display of the unique features of multiparty negotiations and the ways in

! These observations were raised by David Batson of the EPA and others at an all-day conference entitled
“Changing Times, Changing Legal Practice: Effective Legal Strategies to Resolve New Environmental
Disputes,” held at The University Club in New York City (One West 54th St) on November 17, 2009. The
Conference was presented by Pace Law School’s Kheel Center on the Resolution of Environmental Interest
Disputes, included Lowenstein Sandler PC, Leyland Alliance and Wilson Elser Moskowitz Edelman &
Dicker LLP as co-sponsors, and had a good number of participating sponsors, including the Federal Bar
Association’s Alternative Dispute Resolution Section; Federal Bar Association’s Environment, Energy,
and Natural Resources Section; American Bar Association Section of Environment, Energy, and
Resources; Environmental Law Institute; New York City Bar Environmental Law Committee; nPace Law
School Center for Environmental Legal Studies; and the New York State Bar Association’s Dispute
Resolution Section.
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which they benefit from a neutral facilitator.” In that post 9/11 scenario, five divergent
groups struggle to arrive at a mutually acceptable solution to questions of how the WTC
site will be used (memorial or commercial), who will pay for the rebuilding, and who will
get credit for posterity. This negotiation is held in the shadow of media coverage. Three
of the five stakeholders (victims’ families, State, and City, as well as insurers and
developer) involve numerous members. In view of the pressure applied by constituents
“outside the room” it was important to be able to structure a constructive discussion in
which all could strive for consensus.

This WTC scenario underscores the value a neutral party might bring. The
neutral can help develop a good structure for talks, identify interests and issues, help in
setting and revising the agenda, conduct caucuses, deal with the formation of independent
cabals, assist in brainstorming, help with reality testing, and maintain constructive focus
as the terms of this multi-factorial deal are hammered out. One enhanced challenge for
the mediator in this type of negotiation is working the balance between remaining a
background player — a facilitator — drawing out the parties’ interests and thoughts for
resolution — while exerting sufficient influence to maintain a structured and progressive
discussion. There is a tangible risk that relations and communications will fray where
each group excessively asserts its own interest and stalls consensus seeking talks by
filibustering, table pounding, or withdrawal. The mediator brings value here by
developing a transparent process while preserving the ability to caucus, and
fundamentally, by keeping people at the table. With all of this activity, the artful
mediator is challenged to keep the “less is more” philosophy of neutral intervention close
at hand.

Shifting from the host of public and community disputes and deal-making, we
now turn to the realm of civil litigation. Perhaps first in mind for litigators is the multi-
defendant case, e.g., construction cases, or third party liability matters, where multiple
defendants and third or fourth party defendants have been added to the fracas. Often
insurers are involved here. Similarly, there is the class action, or its variant, the multi-
plaintiff case. Beyond these, legion are the areas where multiple parties and interest
groups are involved in litigation.

2 “Rebuilding the World Trade Center Site — An Exercise in Multi-Party Negotiation” presented by
Professor Lawrence Susskind of the Harvard Law School Program on Negotiation, draws on taped
segments of a 90 minute exercise used by participants in the January 2007 Annual meeting of CPR (now
the International Institute for Conflict Prevention and Resolution).. Each of the multiple groups consists of
six participants, representing (1) the families of those who died as a result of the collapse of the World
Trade Center buildings on September 11, 2001; (2) the State/Port Authority, representing the Owner of that
land; (3) the City of New York: (4) the Silverstein group, which had a longterm lease for the site and was
responsible for rental payments and rebuilding; (5) the insurer for the collapsed buildings; and (6) a
facilitator charged with fostering a constructive negotiation. The tape and associated materials can be
purchased at: http://www.pon.org/catalog/product_info.php?products _id=417. This author was part of a
CPR working group that developed the initial problem, under the guidance of Peter Phillips of CPR. The
raw material for that program was reworked and refined by Professor Susskind and his students prior to the
January 2007 CPR Annual Meeting. An obvious takeaway from this roleplay is that — with divergent
interest groups under public scrutiny, the tendency to form caucuses among fewer than all participants, and
the need for consensus — the participants benefitted greatly from having a facilitator manage the discussion.




489

The Consensus Based Risk Allocation Model

Civil litigators are all too familiar with one phenomenon in the multi-defendant
case — mutual finger pointing. When asked who bears responsibility for a particular
occurrence or loss, defendants have a tendency to direct attention away from themselves
and seek to shift the burden of payment onto one or more of the other defendants. In
construction related cases, or the third party insurance world in general, this is a frequent
occurrence. Often, counsel or claims adjusters will enter a negotiation with a
predetermined percentage which they believe their company should bear relative to the
other defendants. Moreover, they have set views on the percentage responsibility the
other parties should bear as well — particularly party X, whom they deem to be the chief
target, or party Y, who was in a position similar to their own. This scenario can generate
feelings among professionals not unlike sibling rivalry.

Over the course of several mediations in which this common phenomenon arose, |
developed and refined an approach that has proven to be consistently effective in
extricating multiple defendants from the quagmire of mutual finger pointing. This
approach can be termed a consensus based risk allocation model. 1t can be seen as an
effort to garner information from the parties themselves and to have the solution to their
imbroglio emerge from their own thought processes, rather than have it independently
developed and pronounced by the mediator. Because it involves an amalgamation of
their collective thoughts, it is seen as consensus based. It is termed a “risk allocation”
model because it involves the thought processes of all defendants (including counsel and
insurance representatives) in assessing how risk of loss at trial should be assessed and
allocated among all of the defendants.

Before describing this process, one social psychological phenomenon bears
noting. Defendants can get hung up on relative percentages, and on looking over their
shoulders at what the other defendants are contributing. Dealing with hard dollars can
help disengage defendants from this inter-party struggle. The consensus based risk
allocation model is designed to shift parties’ focus from percentages to hard dollars and
to focus each defendant on its own pot rather than the other defendants’. This helps
parties move from stalemate to progress.

The procedure is fairly straightforward. First comes preparation and diagnosis. [
typically hold a initial joint session with all parties and one or more caucuses (private,
confidential meetings with fewer than all parties). Because multi-defendant negotiations
are cumbersome, plaintiffs often are surprisingly willing to share their more or less
realistic, desired settlement number earlier on in the process, to enable the mediator to be
effective. This is essential to the method’s success. During the initial caucuses — first
with the entire group of defendants and then with subgroups of defendants — the mutual
finger pointing becomes apparent, producing its diagnosis. To address this problem, |
hold a series of caucuses with each of the defendants. In each caucus I ask the same set
of questions:



490

1. What is the likelihood the plaintiff will win at trial, and, if so, how much?
2. What percentage liability will be allocated to each defendant?
3. How much will it cost to try this case?

Answers to these questions are recorded on an Excel spreadsheet, with a horizontal row

for each defendant’s answer and a vertical column for each defendant discussed.

Examples of these spreadsheet templates are presented in tables 1, 2, and 3, below.

Question “1” is developed a bit further, to account for any comparative share allocated to

a successful plaintiff. A final row is added to take the averages of the input from all

defendants.

Table 1

% Chance Plaintiff | Damages

Plaintiff's Comparative

Resulting Case Value

Wins

Share

Party A

Party B

Party C

Party D

Party E

Party F

Party G

Party H

Party I

Party J

Average

Table 2

Percentage Allocations

Party Party B | Party C
A

Party D

Party E | Party F | Party G

Party H

Party I

Party J

Party A

Party B

Party C

Party D

Party E

Party F

Party G

Party H

Party |

Party J
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[ Average | | |

Table 3

Costs Through
Trial

Party A
Party B
Party C
Party D
Party E
Party F
Party G
Party H
Party |
Party J
Average

By the time this approach is used, there has been back and forth, in joint session
and via initial caucuses, on all parties’ views of the strengths and weaknesses of the case,
addressing both liability and damages. Risk analysis, if needed to develop greater
realism, can be performed before or in conjunction with the discussions in these
caucuses. My general observation is that by the time we have gathered answers to the
above three questions, the parties have reached a certain degree of realism, and have
developed some trust in the process and in the mediator.

When the interviews have been completed, I develop three different types of
“pots” or economic scenarios.

(1) Trial Outcome & Transaction Costs. Using the trial outcome predictions
recorded on the Excel spreadsheet, I calculate the average of the amount the plaintiff is
predicted to win. Thus, e.g., if there are ten defendants, there will be ten educated
guesses of damages at trial, which can be averaged. By luck of the draw, in most
instances where I have used this there has been minimal doubt that Plaintiff will win, but
exuberant disagreement on the allocation of responsibility among defendants. Therefore,
in these scenarios, there is little need to apply a total loss risk factor to the averaged
damages number. See, e.g., the results reflected in Table 4, below.
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Table 4

Assumption: Plaintiff Wins Every Time

Plaintiff Damages Plaintiff Share Resulting Case

Wins Value
Party A 1 $ 2,800,000.00 | 0.333333333 $ 1,866,666.67
Party B 1 $ 2,300,000.00 | 0.25 $ 1,725,000.00
Party C 1 $ 2,775,000.00 | 0.2 $ 2,220,000.00
Party D 1 $ 2,500,000.00 | 0.25 $ 1,875,000.00
Party E 1 $ 2,250,000.00 | 0.33 $ 1,507,500.00
Party F 1 $ 2,300,000.00 | 0.25 $ 1,725,000.00
Party G 1 $ 3,250,000.00 | 0.333333333 $ 2,166,666.67
Party H 1 $ 3,750,000.00 | 0.25 $ 2,812,500.00
Party [ 1 $ 2,000,000.00 | 0.5 $ 1,000,000.00
Party J 1 $ 3,100,000.00 |0 $ 3,100,000.00
Averages 1 $ 2,702,500.00 | 0.269666667 $ 1,999.833.33

Case Value Rounded Up: | $ 2,000,000.00

In the above table, a “1” is assigned to the “Plaintiff Wins” column, serving as a 100%
type multiple against the damages and any plaintiff’s comparative liability share. If,
however, there were a strongly perceived risk that the plaintiff will have an outright loss,
that risk factor column can also be completed and averaged. The resultant average can be
applied to the average damages number to produce the defendants’ collective view on
case value. An example of this additional calculation is displayed in Table 5, below.

Table S

Assumption: Varying Views of Plaintiff's Likelihood of Getting Any
Damages/Winning Anything

Plaintiff Damages Plaintiff Resulting Case Value

Wins Share
Party A 0.75 $ 2,800,000.00 | 0.333333333 $ 1,400,000.00
Party B 0.8 $ 2,300,000.00 | 0.25 $ 1,380,000.00
Party C 0.9 § 2,775,000.00 | 0.2 $ 1,998,000.00
Party D 1 $§ 2,500,000.00 | 0.25 $ 1,875,000.00
Party E 1 $§ 2,250,000.00 | 0.33 $ 1,507,500.00
Party F 0.66 $ 2,300,000.00 | 0.25 $ 1,138,500.00
Party G 0.5 § 3,250,000.00 | 0.333333333 $ 1,083,333.33
Party H 1 § 3,750,000.00 | 0.25 $ 2,812,500.00
Party I 0.5 $ 2,000,000.00 | 0.5 $ 500,000.00
Party J 0.9 $ 3,100,000.00 | 0 $ 2,790,000.00
Averages | 0.801 $ 2,702,500.00 | 0.269666667 $ 1,648,483.33




The net result, with either set of expectations on Plaintiff’s likelihood of winning at trial,
is the defendants’ collective assessment of case value. By itself, this could be used as a

framework for negotiations.

Beyond this, the predicted defense costs can also be calculated as in Table 6,

below.
Table 6
Costs Through Trial
Party A $ 250,000.00
Party B $ 200,000.00
Party C $ 250,000.00
Party D $ 200,000.00
Party E $ 150,000.00
Party F $ 175,000.00
Party G $ 250,000.00
Party H $ 250,000.00
Party I $ 75,000.00
Party J $ 250,000.00
Average $ 205,000.00
Rounded Average: $200,000.00

Signficantly, one might make the common observation that collective transaction costs
outweigh the risk of loss at trial. These costs are properly cumulated (added) rather than
averaged. When combined with Trial Outcome, they give us the collective sense of the
combined exposure to damages and transaction costs. An example is shown below, in
Table 7, positing the simplified case of all defendants’ recognizing that plaintiff will win
something at trial. Figures for this table are drawn from Tables 4 and 6, above.

Table 7

Assumption: Plaintiff Wins Every Time

Trial OQutcome Costs through Trial | Combined Case Exposure
Party A $  1,866,666.67 | § 250,000.00 $ 2,116,666.67
Party B $ 1,725,000.00 | § 200,000.00 $ 1,925,000.00
Party C $ 2,220,000.00 | § 250,000.00 $ 2,470,000.00
Party D $ 1,875,000.00 | § 200,000.00 $ 2,075,000.00
Party E $ 1,507,500.00 | § 150,000.00 $ 1,657,500.00
Party F $ 1,725,000.00 | § 175,000.00 $ 1,900,000.00

493
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Party G $  2,166,666.67 | § 250,000.00 $ 2,416,666.67
Party H $  2,812,500.00 | $  250,000.00 $ 3,062,500.00
Party | $ 1,000,000.00 | § 75,000.00 $ 1,075,000.00
Party J $  3,100,000.00 | $ 250,000.00 $ 3,350,000.00
Av/Total $  1,999,833.33 | § 2,050,000.00 $ 4,049,833.33

If there is any doubt about the candor of various defendants’ own cost estimates, the costs
can be averaged for use when discussing likely costs with a particular defendant. See,
Table 6, above. There is also the more cumbersome approach of including costs for
every defendant in the third question during the initial interviews of each defendant, and
using those figures. This is typically unnecessary, but can be used to produce the
numbers to fill in the “Costs Through Trial” column of Table 7, above.

With the development of the above numbers, the mediator is in a better position
for discussing risk analysis and transaction cost analysis with any defendant.

(2) Probable Settlement Number. It also pays to make note of the amount the
plaintiff needs to settle the case. The first set of numbers, on case outcome and
transaction costs, can now be used to reassess the realism of the plaintiff’s probable
settlement number. Before holding further discussions with defendants, I might reengage
the Plaintiff in an exploratory caucus to get a better sense of what is needed to settle the
case. Of course, it is important to be careful not to disclose to the Plaintiff confidential
information gathered in the defendant caucuses. Nevertheless, all of the information
supports the development of an educated guess at a probable settlement number. For
purpose}s of our examples, let us assume that the Plaintiff would settle the case for $1.5
million.

(3) Graduated, Lesser Offer Pots (“GLOP”). The goal of the overall exercise
is to arrive at a proposal that might work for all parties, and that will be perceived by the
defendants as credible and savvy. The ADR community is well acquainted with the
concepts of integrative bargaining and principled negotiation. Fisher, Ury and the
Harvard Negotiation School have alerted us to the drawbacks of positional, as opposed to
interest based, bargaining.* Nevertheless, it is typical of negotiations for cases of this sort
to occur in stages, with a pattern of alternating decreasing demands and increasing offers.

? While this is just a hypothetical, given the assumptions in Tables 4 — 6, this is not an unrealistic number.
$1.5 million is 75% of the average projected case outcome where plaintiff wins every time ($2 million per
Table 4), and is a lesser discount off of the projection where plaintiff is seen as having some risk of outright
loss (approximately $1.65 million per Table 5). There are benefits in having present use of funds, as
opposed to waiting for trial (although somewhat offset by New York’s 9% judgment interest rate). There
are also benefits to plaintiff’s counsel, often operating on a contingent fee, in spending less time on the
case, avoiding outlay of expenses on experts and other litigation related costs, and in trading an uncertain
win after trial and possible appeal for the certainty of a settlement. Of course, we are assuming that the
entire group of defendants has not radically underestimated realistic damages at trial. Use of risk analysis
in the caucuses where this information is gathered can help with quality control for these figures.

* See, e.g., R. Fisher & W. Ury, Getting to Yes.
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Thus, it is wise for the mediator to develop two or more smaller numbers, one smaller
than the next, that can be used as initial and subsequent offers to the Plaintiff on behalf of
all defendants. Developing these numbers will enhance the overall credibility with
defendants of the mediator’s message and approach. For purposes of our example, where
$1.5 million is the projected settlement pot, let us call the smallest GLOP $1 million and
the next GLOP $1.25 million.’

Individual Defendant’s Shares. Next it is time to develop each defendant’s
share of the settlement pot. Using the information gathered on the Excel spreadsheet, the
mediator now derives the average of all defendants’ views concerning each defendant’s
relative liability. An example of this approach can be seen in Table 8, below.

Table 8

Percentage Allocations

Party | Party | Party Party | Party | Party | Party | Party | Party | Party | Total

A B C D E F G H I J Percentage |
Party A 02| 0.25 0.15 0.1 0.1 0.05] 0.05] 0.05]0.025] 0.025 1
Party B 03] 0.15 0.2 0.1 0.1 | 0.05] 0.025| 0.05 01]0.025 1
Party C 035] 0.25 0.1 0.075 0.1 0] 0.05]0.025]0.025 | 0.025 1
Party D 0.2 0.2 0.15 0.1 0.1 0.1 0.05] 0.05]0.025 | 0.025 1
Party E 02| 0.15 0.2]0.125 0.1 | 0.05] 0.0750.075 | 0.025 0 1
Party F 0.25 0.2 0.15 0.1 0.1 0.05] 0.05] 0.05]0.025] 0.025 1
Party G 0.25] 0.25 0.1 0.125(0.075| 0.05] 0.025| 0.05]0.025| 0.05 1
Party H 02| 0.15 0.210.075(0.125| 0.05] 0.075| 0.05| 0.05]0.025 1
Party I 0.3 0.2 0.1 0.1 0.1 0.05] 0.05] 0.05 0] 0.05 1
Party J 0.25 0.2 0.15 0.1 0.1 0.05| 0.05| 0.05]| 0.05 0 1
Average 0.25 0.2 0.15 0.1 01| 0.05]| 0.05]| 0.05]0.025 | 0.025 1

The averages for each defendant are shown in the bottom row. The right hand column
may be used as a check, to be sure that the percentages are correct. The total of all
percentages should be 100%, shown as a “1” in that column. Any comparative share for

3 As with the observations in Footnote 3, supra, associated with the Probable Settlement Number, one
might keep in mind that GLOPs of $1 million and $1.25 million are made in the context of a $2 million
projected trial outcome (Table 4, where Plaintiff always wins something) or $1.65 million projected trial
outcome (Table 5, where Plaintiff is assumed to have some risk of outright loss). These GLOPs represent
at the low end 50% of the Table 4 risk, and a lesser discount off the Table 5 risk. They nevertheless,
provide encouragement to the Plaintiff with a seven figure starting offer. As comfort to Defendants, they
still represent about only 25% of the Defendants’ Combined Case Exposure ($4 million per Table 7). Itis
interesting to observe how factoring in transaction costs widens the zone of savings realized by Defendants
and theoretically should encourage them to sweeten the pot for Plaintiffs, coming closer to Plaintiff’s
projected trial outcome. Steve Hochman refers to this effect as the “win/win range.”
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the plaintiff has already been worked into the Trial Outcome, Projected Settlement pot
and GLOP numbers described above.

As mentioned above, it is important to move the defendants away from thinking
in terms of percentages to thinking in terms of their own dollars. Thus, once each
defendant’s percentage has been obtained, the mediator can create different charts on the
Excel Spreadsheet for each of the three sets of numbers® described above. Let us look,
for example, at a chart applying each defendant’s percentage to the Trial Outcome
number. We can posit a trial outcome of $2 million and ten defendants collectively
assessed to bear the proportionate shares reflected in the averages in Table 8, i.e. : 25%,
20%, 15%, 10%, 10%, 5%, 5%, 5%, 2.5%, and 2.5%. Under that scenario, the dollar
allocations would be as shown in Table 9, below.

Table 9

Trial Outcome
Party A $ 500,000.00
Party B $ 400,000.00
Party C $ 300,000.00
Party D $ 200,000.00
Party E $ 200,000.00
Party F $ 100,000.00
Party G $ 100,000.00
Party H $ 100,000.00
Party [ $ 50,000.00
Party J $ 50,000.00
TOTALS: $ 2,000,000.00

Application of a defendant specific transaction cost figure would add that
defendant’s acknowledged defense costs to that Defendant’s Trial Outcome number. So,
for example, a defendant with a $500,000 trial outcome allocation and a projected
$250,000 transaction cost would be assigned a combined projected risk and transaction
cost figure of $750,000. Applying the allocation percentages shown in Table 8 to the
costs recorded in Table 6 and the presumed trial outcome quantified in dollars in Table 9
produces the total per defendant case exposure figures shown in Table 10 below.

Table 10

Trial Outcome & Costs
Party A $ 750,000.00
Party B $ 600,000.00

® The three sets of numbers are Trial Outcome, Projected Settlement, and GLOP.

10
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Party C $ 550,000.00
Party D $ 400,000.00
Party E $ 350,000.00
Party F $ 275,000.00
Party G $ 350,000.00
Party H $ 350,000.00
Party I $ 125,000.00
Party J $ 300,000.00
TOTALS: $ 4,050,000.00

Again, if the defendant’s acknowledged defense cost seems off, an adjacent column could
display the sum of that defendant’s projected share of trial outcome and average defense
costs. Thus, if average defense costs were $400,000, the number for Party A, above,
would be $900,000.

There is no need at this stage to add general risk factors. Any meaningful risk
factor for the Plaintiff should have been worked into the calculation of the Plaintiff’s
projected Trial Outcome. Risk factors relating to a given Defendant’s liability should
already have been worked into the derivation of that Defendant’s percentage share.
There is a separate question on “spin.” What does the mediator do with the old fashioned
hardball negotiator, the consummate low profile liability ducker, the outright
spinmeister? The mediator has some choices here. One is simply to let the numbers do
their magic. The greater the number of defendants, the lower the impact of one
defendant’s outrageous denial of obvious risk. Take for example, a defendant with an
objective risk of 25% liability — let us call that defendant “HN,” for hardball negotiator.
If there are twenty defendants and each assesses HN’s liability at 25%, but HN assesses
its own liability at 5%, the average of the 20 estimates would be 24%, a modest
adjustment. See, Table 11, below.

Table 11
Percentage
Allocations
HN

Party A 0.05
(HN)

Party B 0.25
Party C 0.25
Party D 0.25
Party E 0.25
Party F 0.25

11
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Party G 0.25
Party H 0.25
Party [ 0.25
Party J 0.25
Party K | 0.25
Party L 0.25
Party M | 0.25
Party N 0.25
Party O 0.25
Party P 0.25
Party Q 0.25
Party R 0.25
Party S 0.25
Party T 0.25
Average | 0.24

Of course, if there were just ten defendants, the average would permit somewhat greater
skew. Nevertheless, even with ten defendants, the variance would be just two percentage
points, with an average of 23%. See, Table 12, below.

Table 12
Percentage
Allocations
HN

Party A 0.05
(HN)

Party B 0.25
Party C 0.25
Party D 0.25
Party E 0.25
Party F 0.25
Party G 0.25
Party H 0.25
Party | 0.25
Party J 0.25
Average | 0.23

12



At a certain point — say, with five defendants, where the average would be 21%
(see Table 13, below) — the variance might grow intolerable.

Table 13
Percentage
Allocations
HN

Party A 0.05
(HN)

Party B 0.25
Party C 0.25
Party D 0.25
Party E 0.25
Average | 0.21

This leads to the question of whether the mediator might make a separate
“spinmeister” adjustment. An adjustment of this sort raises all sorts of ethical questions,
of course.” But, before making any such adjustment, it pays to be aware of other social
phenomena. First, there is the age old observation that force begets counterforce.
Sometimes, precisely because of his hardball tactics, the hardball negotiator incurs the
suspicion and ire of other defendants. This might be reflected in their assessment of that
defendant’s risk. Of course, if this goes overboard, there is the question of whether a
countervailing adjustment is needed. In addition, there is a host of different negotiator
personalities involved in any multi-defendant case. There might be one
defendant/representative who understands that it objectively bears the lion’s share of the
risk. This defendant might be eager to resolve the matter. As a consequence, it might be
willing to take on even a modest increase in its own portion, to be sure that the case
settles. That defendant’s representative, and others, might be well aware of the hardball
curmudgeon and be openly willing to adjust rather than let HN gum up the works. It is
helpful to keep in mind throughout these reflections the difference between the Trial
Outcome share and the share that includes transaction costs. There is typically a good
amount of “fat” created by the combined share, which can help justify either an
adjustment or failure to make an adjustment.

It grows clear that the issue of whether, and, if so, how, to make adjustments is a
tricky one. The ideal approach is to make no adjustments, or to engage in adjustments as
much as possible at the front end, in the initial caucus with each defendant. If
adjustments are made, I would feel an obligation to disclose that adjustments of that kind

7 These questions, relating to candor, transparency, quality of the process, long term impact on repeat users
of the mediator and on the mediator him or herself, the mediator’s role, inter-party fairness, and other
issues might be reserved for another article or for a forum discussion.

13
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were made when explaining the consensus based risk allocation model and its results to
all defendants.®

Returning to our numbers, just as percentages are applied to the Trial Outcome
numbers, so too percentages are applied to the other two sets of numbers — the Proposed
Settlement Number and the GLOP. Typically, we copy and paste the first chart and then
substitute in the alternative assumption — Proposed Settlement Number or GLOP —
which, thanks to the magic of Excel, changes the balance of the numbers for each
Defendant’s share. The results are displayed in Table 14, below.

Table 14
Trial Outcome & Projected

Trial Outcome | Costs Settlement Smallest GLOP | Largest GLOP
Party A 500,000.00 750,000.00 375,000.00 250,000.00 | $ 312,500.00
Party B 400,000.00 600,000.00 300,000.00 200,000.00 | $ 250,000.00
Party C 300,000.00 550,000.00 225,000.00 150,000.00 | $§ 187,500.00
Party D 200,000.00 400,000.00 150,000.00 100,000.00 | $§ 125,000.00
Party E 200,000.00 350,000.00 150,000.00 100,000.00 | § 125,000.00
Party F 100,000.00 275,000.00 75,000.00 50,000.00 | §  62,500.00
Party G 100,000.00 350,000.00 75,000.00 50,000.00 | §  62,500.00
Party H 100,000.00 350,000.00 75,000.00 50,000.00 | §  62,500.00
Party 1 50,000.00 125,000.00 37,500.00 25,000.00 | $  31,250.00
Party J 50,000.00 300,000.00 37,500.00 25,000.00 | $  31,250.00
TOTALS: [ $ 2,000,000.00 4,050,000.00 1,500,000.00 1,000,000.00 | $ 1,250,000.00

The Joint Defendants Conference Call.

¥ To the extent a mediator thinks of making adjustments, a result oriented approach might include the

pragmatic consideration of whether the dollar figures for each of the defendants can be obtained from that
defendant. This can integrate financial capacity, intransigence, bargaining style, and all sorts of real politik
factors. Again, it would be ideal to make no adjustment, in order to maintain the purity of the model and

lessen the predictable gamesmanship that might ensue after the necessary disclosure of the mediator’s
methodology.

14



Once all numbers are worked out,” I typically hold a joint conference call with all
defense counsel. I explain what I did and ask whether the Defendants would like to hear
the outcome of this experiment. Invariably, all are eager to hear the results. It is
important to explain that the settlement assessment and each of the proposed defendants’
shares are the result of a collective effort. With their agreement, I let defendants know
what the collective proposed settlement pot is, as well as what two or more lesser pots
(the GLOP) would be. I then give them the dollar share (not percentages) for each
defendant contributing to the pot in question. One variation of this approach is simply to
present the lowest pot, and explain that, while this is not expected to settle the case, it
seems like a good start. In all instances, where there is no “spinmeister adjustment,” it is
important to highlight that the numbers are entirely a pass through of the defendant’s best
estimates. Any adjustment would pose a test of the mediator’s tact to communicate this
without upsetting the apple cart. Defendants can be told that this is essentially the result
of their estimates but that the mediator might have made a “tweak” here or there in order
to obtain a workable package. This balance of transparency and obscurity is an art that
actually generates approval and greater acceptance of the result.

Seeking permission is key to obtaining Defendants’ buy in. Beyond this, it is
required since the proposed numbers will be presented as the collective result of
confidential caucuses, and thus are based upon confidential information. Not
surprisingly, the defendants have consistently expressed unanimous interest in the
outcome.

Typically, defense counsel return to their carriers or clients with a report on this
unusual conference call. T will follow up with each of them by phone caucuses, or might
simply get an email approving of a defendant’s share. More often than not, the vast
majority of defendants return with approval. At times, there might be a need for further
adjustment of one or more shares. This can involve some telephone caucusing and,
perhaps, some horse trading with the help of one or more parties who, for one reason or
another,'’ have some additional flexibility.

In sum, I deliver to the defendants three packages for presentation to the plaintiff
— an initial, a subsequent, and a final pot — identifying, by dollar figure only, each
defendant’s contribution to each of these three pots. A doable settlement path appears in
place of what had been a field of warring soldiers. Through channeling Defendants’ own
information into reasonable grids, the consensus based risk allocation model can create
productive order out of the chaos of multi-party bargaining sessions.

? Depending on the circumstances, parties and the numbers involved, “working out the numbers” might
also involved making caucus calls to specific defendants to test the waters on the numbers that will be
appearing for that defendant in the Proposed Settlement Number and GLOP charts.

19 Reasons for flexibility could include that they have assessed their risk as worse than the collective
number would suggest, that their combined risk and transaction cost well exceed the proposed number, that
they have greater distance and recognize one or more recalcitrant parties as potentially holding up a good
settlement or as possibly having even less risk than has been assessed for them.

15
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**Simeon H. Baum, President of Resolve Mediation Services, Inc. (www.mediators.com),
was the first Chair of NYSBA's Dispute Resolution Section. Mr. Baum has mediated over
900 disputes, including the Studio Daniel Libeskind-Silverstein Properties dispute over
architectural fees relating to the redevelopment of the World Trade Center site and
Trump’s 8 1 billion suit over the West Side Hudson River development. He was selected
for New York Magazine’s 2005 - 2011 “Best Lawyers” and “New York Super Lawyers”
listings for ADR, and Best Lawyers’ “Lawyer of the Year” for ADR in New York for
2011. He teaches Negotiation Theory & Skills at Benjamin N. Cardozo School of Law
and is a frequent speaker and trainer on ADR, For over a decade he has trained
mediators for the Commercial Division of various counties of the New York Supreme
Court, and more recently through the NYSBA'’s Dispute Resolution Section.
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A Mediator’s Proposal — Whether, When and How It Should Be Used

By Stephen A. Hochman, Esq.

As most mediators know, a mediator’s proposal is a settlement proposal that the mediator
makes to all parties, and each party is requested to accept or reject it on the exact terms proposed
in a confidential communication to the mediator. It calls for either an unconditional “yes” or
“no” answer, without modification, and the mediator is not permitted to disclose the answers he
or she receives unless both answers are “yes.” Thus, if one party says “yes” and the other party
says “no,” the one who said “yes” will not be prejudiced if settlement negotiations (or
subsequent mediations) occur at a later stage of the litigation.

In this article 1 will assume that the dispute that is the subject of the mediation is
ostensibly a money dispute that is either in litigation or, if not settled in the mediation, would
proceed to litigation (or arbitration), and that all parties are represented by counsel. The reason |
say the dispute is ostensibly about money is that, in almost all cases, including the money cases,
there is an emotional component. That is why, as noted below, it is important for the mediator to
permit the parties to vent their feelings (usually anger at their adversary), and for the mediator to
validate those feelings, whether or not the mediator considers those feelings rational, before
beginning the risk analysis and reality testing phase of the mediation. For simplicity, I will
assume that there are only two parties and one dispute (which could involve more than one
issue), but a mediator’s proposal can also work when there are multiple parties and multiple

disputes.
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When Should a Mediator’s Proposal Be Used?

A mediator’s proposal should be used only as an “end-game,” i.e., only after all other

attempts to avoid impasse have failed. Before considering the use of a mediator’s proposal, the

mediator should first avoid making what | consider the ten mistakes that even good mediators

may make. My list of those 10 mistakes is:

1.

2.

9.

10.

Failing to get the right persons at the table.
Failing to explain the mediator’s role as “agent of reality.”
Permitting settlement negotiations to begin prematurely —i.e.,

a. prior to permitting the parties to vent; and
b. prior to risk analysis and reality testing.

Failing to orchestrate the negotiations:

a. by discouraging “out of the ballpark” offers or demands; and
b. by discouraging moves that send the wrong signal.

Failing to recognize that unrealistic expectations must be lowered gradually.
Being evaluative (a) too early or (b) in a joint session.

Failing to suggest ways to avoid reactive devaluation of sensible settlement
proposals from the adversary.

Believing “bottom line” offers or demands.
Failing to “test the waters” before making a mediator’s proposal.

Being impatient or failing to be persistent or giving up prematurely.

A full discussion of these 10 mistakes is beyond the scope of this article. However, some

of these mistakes will be referred to below.

It is important to emphasize that every other possible impasse breaking technique should

be used by the mediator before resorting to a mediator’s proposal, including attempting to



narrow the gap by using the conditional offer technique. For example, by asking the defendant
in caucus, “If I could convince the plaintiff to reduce its demand to $X, would you be willing to
increase you offer to $Y?” Conversely, in a caucus with the plaintiff, you can ask “If I could
convince the defendant to come up to $Y, would you be willing to come down to $X?” Even if
the mediator knows from a confidential caucus communication that a party is willing to come
down to $X or up to $Y, an offer that a party perceives its adversary needs to be convinced to
make may have a greater psychic value to the other party than if the offer was freely given by the
adversary.

The longer the negotiation process continues, the easier it becomes to close the gap and
help the parties reach agreement without the need to resort to a mediator’s proposal. That is
because the more time that the parties have invested in the mediation process, the more they are
motivated to have it succeed rather than fail. In cases where the definitive settlement agreement
is likely to have contentious issues (e.g., provisions relating to confidentiality, non-competition
and non-disparagement, and provisions for liquidated damage or other remedies if those
provisions are breached), it may make sense to suggest that the parties first try to agree on the
terms of the definitive settlement agreement, leaving the dollar amount blank for later
negotiation. Once the parties have agreed on the terms of the definitive settlement agreement,
the likelihood of reaching agreement on the dollars increases because the parties are more
motivated to avoid a failed mediation.

When Should a Mediator’s Proposal Not Be Used?

I believe it would not be appropriate to make a mediator’s proposal if either party objects

after the mediator suggests the making of a mediator’s proposal. My preference is to suggest the
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idea of a mediator’s proposal and wait to see if either party objects rather than first asking
permission from the parties to let me make a mediator’s proposal. That is because | am less
likely to get an objection if I first state my belief that a mediator’s proposal is likely to overcome
the impasse and avoid a failed mediation.

What Are the Possible Disadvantages of Making a Mediator’s Proposal?

The main reason that many mediator’s oppose the use of a mediator’s proposal is their
argument that, if a mediator gets a reputation of using a mediator’s proposal as an impasse
breaking technique, the parties are likely to spin the mediator by posturing and taking unrealistic
positions in order to create an impasse rather than being candid with the mediator and
negotiating in good faith. However, my experience is that the parties rarely admit to me the
weaknesses in their case and do their best to convince me that they have a winning case in the
hope that | will lean in their direction if and when | make a mediator’s proposal.

Whether or not the parties anticipate that | will make a mediator’s proposal, in my
experience they rarely tell me what they consider to be their bottom line or worst case settlement
alternative to litigation. Whenever parties tell me their bottom line, | thank them for sharing with
me their present thinking. Most attorneys experienced in mediation advocacy will spin the
mediator to some degree, and the most experienced ones will avoid insulting the mediator by
claiming to have a bottom line that is totally out of the ballpark of reality. As discussed below,
in deciding on the terms of a mediator’s proposal | avoid being influenced by what the parties

tell me is their bottom line in our private caucuses.



What Criteria Should the Mediator Use in Formulating a Mediator’s Proposal?

Assuming the mediator is comfortable making a mediator’s proposal and playing the role
of “agent of reality,” it is important that the mediator explain that role to avoid making mistake
number 2 in the above list of ten mistakes. It is important for the parties to understand the fact
that, in the caucuses, | will focus them on their weakness rather than their strengths does not
mean that | am favoring their adversary. | assure each side that, when | caucus with their
adversary, | will similarly be playing devil’s advocate with them.

I usually explain to the parties in my introduction that I am the only person in the room
with no stake in the outcome. That is because it has been clinically proven that those with a
stake in the outcome, including the attorney/advocate, cannot be totally objective in valuing their
case. | also explain that it is the lawyer’s job to focus their efforts on supporting the strengths of
their client’s case. As a result, they tend to underweigh the weaknesses in their case and often
fall in love with their most creative arguments. | admit that when | have been an advocate, | also
fell in love with my arguments and let my advocacy bias cause me to have non-settlor’s remorse
after the arbitrators rendered their award. To emphasize my impartiality, | make it clear that I
have no interest in whether the case settles on the high end, the middle or the low end of the
range of possible settlements, and my only agenda is to help the parties settle on terms that both
parties agree is better than their litigation or arbitration alternative.

Most mediators try to choose a number for their mediator’s proposal that they believe has
a chance of being accepted by both parties without taking into account what the mediator
believes is the value of the case. | submit that the mediator should endeavor to select a number

that, in addition to having a chance of being accepted by both parties, is in the win-win range.
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An example of the win-win range is, if the mediator believes plaintiff has a 50-50 likelihood of
winning $1 million and the parties will each spend $100,000 to get a court to give them an all-or-
nothing decision, the win-win range is $400,000 to $600,000. It is not unusual for both parties in
a 50-50 case to come to the mediation believing that they are at least 70-75% likely to win. Of
course, they cannot both be right. That is why it is important for the mediator to avoid making
mistake number 3.b. in the above list of ten mistakes by being sure to do risk analysis and reality
testing before permitting the parties to begin negotiating numbers.

| believe that the dollar number that the mediator proposes should be based on the
mediator’s independent judgment as to the value of the case based on an objective decision tree
analysis and not on the midpoint between what the parties claimed to be their respective bottom
lines. Ideally, the mediator should propose a number in the middle of what s/he believes is the
win-win range (e.g., $500,000 in the above example). | would not be comfortable in the above
example of proposing a number below $400,000 or above $600,000 merely because | thought it
might be accepted by both parties. The issue is not what the mediator believes is fair (a totally
subjective standard), but what the mediator objectively believes is better for both parties than
their litigation alternative. | never believe bottom lines that are outside of the objective win-win
range. Of course, even if both parties in the above example honestly believe they are 60% likely
to win despite the risk analysis and the reality testing that they heard from the mediator in
caucus, they may still accept a $500,000 mediator’s proposal based on the their non-monetary
interests and needs, including the need to avoid risk and put the dispute behind them.

Before deciding on the dollar number of the mediator’s proposal, it is important for the

mediator to avoid making mistake number 9 in the above list of ten mistakes, which is to “test



the waters” in caucuses with each party before deciding on the number to insert in the mediator’s
proposal. For example, if the mediator tells the plaintiff in the above example that she is
considering a number it the range of $450,000 to $500,000, the mediator can gauge the plaintiff’s
reaction. Similarly, the mediator can gauge the defendant’s reaction to a number in the range of
$500,000 to $550,000. If plaintiff rejects the $450,000 out of hand more strongly than the
$500,000, and the defendant similarly rejects the $550,000 more strongly than $500,000, the
mediator can feel that there is a good chance that both parties will accept a $500,000 mediator’s
proposal.

Often a party will agree to the dollar number in a mediator’s proposal even though it
would never have agreed to the same number if it were an ultimatum by its adversary. Because
the number is the mediator’s number and not the adversary’s, it eliminates reactive devaluation.
It often boils down to the parties choosing between the lesser of the two evils — either a less than
ideal settlement or a long, uncertain and costly litigation.

What Are the Advantages of a Mediator’s Proposal?

The most important advantage is that a mediator’s proposal can overcome the posturing
that often goes on in negotiation. Of course, there is a number below which the plaintiff would
be rational in choosing litigation rather than accepting that number in settlement, and there is a
number above which the defendant would be rational in refusing to pay. However, the parties
rarely offer to settle for that worse case number and prefer to shoot for their best case number.
The beauty of using the mediator’s proposal as a last resort is that, from the plaintiff’s
perspective, the money is “on the table,” at least conditionally, and both parties may accept it,

albeit reluctantly, even if it is slightly worse than what they considered their worst case number
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during the negotiation process. Also, the fact that the parties know that the mediator will not
choose a number that is outside of the objectively determined win-win range will often increase
the likelihood that it will be accepted by both parties. That is because it comes with a stamp of
fairness and legitimacy, assuming the parties respect the competence and integrity of the
mediator.

Is There Anything a Mediator Can Do If Only One Party Accepts the Mediator’s Proposal?

On the rare occasion that only one party accepts my mediator’s proposal, | might ask the
accepting party if it would be willing to release me from the pledge of confidentiality and let me
tell the rejecting party that the accepting party would be willing to make a slight improvement in
my mediator’s proposal in the interest of avoiding a failed mediation. In a case where the
defendant gave me permission to make a second mediator’s proposal if it did not exceed the
increase it was willing to pay, the plaintiff agreed to accept that increased number. That was
because it met the emotional need of the plaintiff to feel that it squeezed the proverbial “last
nickel” out of the defendant, who the plaintiff felt had treated him unfairly. Even in cases that
are ostensibly only about money, | have found that the percentage of those cases that have an
emotional component is, “give or take, 100%.”

How Should The Parties Be Instructed to Respond to a Mediator’s Proposal?

I always prefer to get the answers to my mediator’s proposal from both parties at the
same time, and | usually ask each party how much time it thinks it will need to decide on their
answer. By getting answers at the same time (e.g., by asking each party to send me a one word
“yes” or “no” email between Noon and 5:00 PM on the agreed date), it avoids the situation

where | am reluctant to continue my attempt to explain to the more unrealistic party why |



believe my proposal is better than its litigation alternative. If that unrealistic party finds out or
suspects that I previously received an answer from its adversary (who | believe is more likely to
accept my proposal), continuing my attempts to do reality testing with the unrealistic party could
compromise the confidentiality that | promised to both parties that | would not disclose the
answers to my proposal (either by words or actions) unless both parties responded with a “yes.”

Attached as an Appendix is an example of instructions that I sent to counsel for both
parties explaining the procedure for replying to my mediator’s proposal in a case that | knew
would be difficult for the plaintiffs to accept because of the unrealistic expectations they had as
to the value of their case prior to their coming to the mediation. It was a case that | spent many
hours with the parties helping them reach agreement on the wording of a complicated definitive
settlement agreement, and | knew | would have much difficulty in helping the plaintiffs realize
that my proposal was preferable for them than their litigation alternative. Fortunately, plaintiffs’
attorney realized that my mediator’s proposal was clearly better for his clients than their
litigation alternative, but he needed my help in convincing his clients to overcome their anger at
the defendant and avoid what would most likely be a worse result for them if the case went to
litigation. Because | expected that it would take much time for me and plaintiffs’ counsel to
convince all three plaintiffs to accept my proposal, | instructed the parties to each let me know
when they were ready to give a “yes” or “no” answer, but to refrain from telling me what that
answer was until 1 was told that both were ready to give their answers. That way | could
continue to help plaintiffs’ counsel convince his clients to accept the proposal as being preferable
to the litigation alternative without causing plaintiffs to suspect that the defendants had

previously accepted the proposal.
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Conclusion
I believe that the mediator’s proposal is an effective end-game to break impasse for those
mediators who are willing to be evaluative when necessary to avoid impasse. | find it works
98% of the time that | use it. | believe that to give up without attempting to use it as a last resort
is @ missed opportunity, assuming that the parties hired the mediator to help them settle their
dispute on terms that they ultimately decide is better than their litigation or arbitration

alternative.



APPENDIX
Re:  Instructions for Replying to my Mediator’s Proposal
Dear and ,
Now that you both know that $ is the dollar amount that I propose be inserted in the

previously agreed final draft of the Settlement Agreement, | want to explain the procedure for
communicating to me, in confidence, your clients’ “yes” or “no” response to my mediator’s
proposal.

I realize that neither of your clients will be happy with the number | proposed. One definition of
a good settlement is when both sides are equally unhappy. Particularly because I know that both
sides will be unhappy with my proposal, it is important that neither side make a hasty decision as
to whether to accept or reject it.

In order to give both sides ample time to make a rational business decision, | am requesting each
of you to let me know when your client has reached a decision, without telling me at that time
what that decision is. Once | hear that both sides have made a decision, | will then ask each of
you to simultaneously send me a confidential email in which you indicate your client’s decision,
which must be either an unconditional “yes” or “no.” The reason that | do not want to know the
answer from either side prior to knowing the answer from the other side is to give me an
opportunity to do some additional risk analysis with one side without that side believing that I
would not be doing that risk analysis if the other side had not previously said “yes.” Getting
simultaneous responses will enable the side that says “yes” to be sure that, if the other side says
“no,” the party that said “no” will not know whether the other side said “yes” or “no.” That way,
if we don’t end up with a settlement that is acceptable to both parties, the party that said ‘yes”
will not be prejudiced in any possible future settlement negotiations.

As | previously explained, the mediator’s proposal is an “end-game” which a mediator should
use only after all other efforts to settle have failed and the parties have reached an unbreakable
impasse in the negotiation process. It is a last resort effort to see if we can salvage what would
otherwise be a failed mediation. Although it is a non-negotiable “take it or leave it” settlement
proposal, it represents what | believe should be better for both parties after factoring in the risks,
uncertainty and costs of the litigation, including the intangible costs. In the over 350 cases that |
previously mediated, there were only seven in which I did not get two yeses to my mediator’s
proposal. In six of those cases | got one “yes” and one “no, and in all of those six cases the side
that said “no” ended up with a worse litigation or arbitration result than it would have had if it
had accepted my proposal. My hope is that we can avoid that happening in this case so that
neither side will end up having “non-settlor’s remorse.”
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Please feel free to contact me at any time with any questions, and | hope to be having conference
calls with you and your clients in the near future.

Sincerely,

Stephen A. Hochman, Esq.
Mediator & Arbitrator

600 Lexington Avenue

15th Floor

New York, NY 10022

Tel: 212-750-8700 (Ext. 129)
Fax: 212-223-8391

Email: shochman@prodigy.net
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Hawking Our Wares in the Marketplace of Values —
Sell Quality Not Cost When Promoting Mediation; the
Interplay of Global Norms of Justice and Harmony in the Mediation Forum

I. Introduction: A Tale of Two Panels — Meta Considerations Emerging from the
Conference

One benefit of an event like Fordham’s 6" Annual Conference on International
Avrbitration and Mediation is that it affords participants the occasion to hear experts in the
field — those on the panels and those in the more comfortable audience seats — express
observations and insights that lead the listeners to further, general reflections on ADR.
My presentation for this conference, titled Attitude, Atmospherics and Techniques in
Transforming Impasse into Opportunity was delivered for the first day’s panel:
“Mediation: a Functional Approach.” The Conference director, Art Rovine, so dubbed
our panel to distinguish it from the next day’s mediation panel, which focused on
variations in mediation across the international spectrum and thus was named:
“Mediation: Geography and Institutions.”

Our own, earlier panel’s focus was on approaches, skills, insights, and techniques
in mediation, and process variations, without necessarily making comparative references
across nations or cultures. For that panel | drew on an article that | contributed to a
recently published book on impasse breaking.! This article bore the pithy title: The
Technique of No Technique: A Paean to the Tao-te Ching and Penultimate Word on
Breaking Impasse. This piece — appearing in a compendium of impasse breaking
techniques — makes a simple point. When it comes to promoting continued party
engagement and resolution, of far greater effect than any technique or method is the
mediator’s character, orientation and presence. More particularly, this presence
communicates a caring and openhanded connection, a quality of deep listening and
flexibility, and the trust and respect that engenders confidence and generates a reciprocal
attitude from the parties. It is more important to be freshly and deeply attentive and
responsive to what actually presents itself in mediation than to be busy sorting through,
and applying tools from, one’s bag of impasse breaking tricks.

We will return to the central message of that article and my presentation later in
this chapter. For now, we should note that the presentation drew heavily on 2,500 year
old Chinese classic: the Tao te Ching. This classic is the most central text of the Taoist
tradition, which, along with the Confucian and Buddhist traditions, constitutes one of the
three major religious-philosophical traditions of China.

Having disposed of my duties as panelist on day one, I relished the opportunity to
hear the geographically oriented panelists speak on day two. Sure enough, a second of
these three Chinese traditions was featured in Joseph McLaughlin’s remarks. When

! Definitive Creative Impasse-Breaking Techniques, Molly Klapper, ed. (New York State Bar Association
2011).
http://www.nysba.org/AM/Template.cfm?Section=Shop&template=/Ecommerce/ProductDisplay.cfm&Pro
ductiD=5141
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discussing the viability of mediation as a process for use in China, Joe McLaughlin
observed that the Confucian tradition, as one which values harmony in the five relations,
has long supported the use of mediation. He made this point in the context of discussing
cultural differences, and followed a bit later with a memorable tale from his own
experience representing the Chinese government in an arbitration. When he reported a
legal victory, his client’s representative, a Chinese minister, to Joe’s surprise described it
as a “catastrophe.” This victory had caused the counterparty to “lose face,” making it
much harder to negotiate a compromise through the use of a neutral third party and to do
business together in the future. Again, there, a higher value was placed on harmonious
relations than on being “right” and victorious.

2

Another aspect of Joe McLaughlin’s remarks caught my attention. Joe began his
presentation with the question of how to incentivize parties around the world to enter the
mediation process — this was not specifically a geographical question but a universal
question to institutions and parties. His response lists the most commonly referenced
grounds: savings in time and cost, and reduction of disruption. He adds to the list the
results of a recent study which shows that parties are often ineffective at predicting court
outcomes. Plaintiffs frequently reject offers in mediation that exceed what they get at
trial. Defendants, while less frequently wrong, are on average off by over $1 million to
their detriment when they make the error of rejecting an offer and waiting for the trial
outcome. Finally, Joe noted that mediation affords parties flexibility in designing
resolutions that take into account not only the relative legal risk and cost, but also other
factors, like the possibility of an ongoing business relationship. This places a value on
party autonomy, as well.

I came away from Joe’s remarks mulling over two interrelated reflections. First,
what do we risk when we sell ADR, and mediation in particular, by focusing on savings
in time and expense? What should be mediation’s chief selling point? For me, Joe’s
mention of flexibility, autonomy and even his cross-cultural insight into the importance
of harmony in Chinese culture hold the key. In selling mediation, we can describe what
is unique about the mediation process itself — how it affects parties’ communication and
relationship; how it liberates parties to consider a wide range of needs, interests and
realities; its humanistic focus; its possibilities for empowerment, recognition and
understanding; its fostering of creative and appropriate resolutions; and its unique
capacity to serve as a forum for the integration of the norms of justice and harmony.
Quality of the process, rather than quantitative measures of time and expense, is major in
selling mediation.

This leads directly to the second reflection. As a forum that fosters effective
communication, respect for parties, and the ability to adjust to party needs, sensibilities,
values, principles and circumstances, mediation is an ideal setting to bridge cross-cultural

2 These relationships run between: (1) ruler and subject; (2) father and child; (3) husband and wife; (4)
older sibling and younger sibling; and (5) elder and junior friends. [DEVELOP THIS FOOTNOTE TO
DISCUSS: li, propriety; jen, humanity; reciprocity; yi, righteousness;
http://faithresource.org/showcase/Confucianism/confucianismoverview.htm, Chan, Wing-tsit, A Source
Book in Chinese Philosophy.




561

misunderstandings. A corollary is that in mediation, as a facilitated negotiation, it is
critical to recognize cultural differences that might, if misunderstood, impede the
negotiation. Some of a broader set of classic examples are misunderstandings where one
culture might be communicate directly where another might communicate indirectly;
high or low context cultures; cultures which are more assertive or more accommodating
or conflict avoiding; hierarchical as opposed to egalitarian cultures; cultures where with
different boundaries between the public and the private; cultures more or less comfortable
with uncertainty; and cultures focused more on long term relationships or on short term
transactional outcomes, such as in the Chinese minister example cited by Joe
McLaughlin.® Mediators sensitive to these cross cultural differences can help parties
grow in understanding and avoid needless impasse.

It is natural for a regular conference on international ADR to reflect on cross
cultural differences and on means for bridging cross cultural misunderstanding. This
model presumes a pluralistic global community. While pluralism is rightly in vogue, we
cannot fail to observe such remarkable growth in global community that, occasionally, a
universal human community emerges. As a, perhaps, novel advance in this discussion,
we will take a step beyond simply looking to avoid cross cultural misunderstandings in a
pluralistic world. Beyond bridging divergent communities, there are times when we can
borrow cultural norms or values from different communities to enhance our own — to the
benefit of each. One instance can be found in appropriating the harmony norm that Joe
identified, which can be found in both Taoist and Confucian traditions, to clarify the
nature of mediation and to enhance the quality and function of that process. Thus the
second effort in this piece will be to consider mediation as a forum for integrating the
norms of harmony and justice.*

I1. Selling Quality, Not Quantity, in ADR At Home & in the International Market

The use of alternative dispute resolution processes continues to rise both within
the United States and on the international scene. As cross border transactions increase,
there is a growing desire to find dispute resolution forums that offer no “home court”
advantage. Arbitration and mediation provide an answer to this need. The New York
State Bar, for example, has recognized the importance of ADR to international business
transactions through the work of a Task Force in which Joe McLaughlin played a

3 Fascinating work on cross cultural differences has been undertaken by Geert Hofstede. Charts by which
he compares cultural differences of various countries can be found at: http://www.geert-hofstede.com.

4 For roughly 20 years, | have seen mediation as a unique forum with the extraordinary capability of
integrating the norms of justice and harmony. Apparently, | am not alone. Approaching the end of this
paper, | found a far more detailed exposition of this theme in the work of Omid Safa, In Search Of
Harmony: The Alternative Dispute Resolution Traditions Of Talmudic, Islamic, And Chinese Law
(December 2, 2008),
http://law.wm.edu/academics/intellectuallife/researchcenters/postconflictjustice/documents/Safacomparativ
elawpaper.doc. See, also, A. Berner, "Divorce Mediation: Gentle Alternative to a Bitter Process", in Jewish
Law Articles, > www.jlaw.com/Articles/berner.html (visited 12 March 2000), suggesting that the search for
peace and harmony is given paramount importance by of the same traditions whose prophets have
trumpeted the call for justice. See, also, Berner’s unpublished, "Pshara: The law of Compromise & Justice
in Jewish Jurisprudence."”
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significant role.® Further evidencing the recognition of the importance of arbitration on
domestic and international fronts, the NYSBA Dispute Resolution Section has issued
protocols for discovery in domestic commercial arbitration and for international
arbitration.®

As ADR use spreads, providers and enthusiasts, including counsel who would
introduce the idea of mediation to their clients or adversaries, continue to refine their
sales pitch. For years, savings in time and cost have been major selling points for
mediation, and not without good cause. There is little doubt that cases can be brought to
resolution in mediation in far less time and for much lower cost than would be incurred
were the case to continue down the litigation track. Despite this intuitively plain
observation, years ago, the RAND Corporation issued a report concerning mediation in
Federal District Court pilot programs, stating that there was no statistically significant
evidence that mediation saved parties time and cost.” This caused quite a stir in ADR
circles. Closer analysis of that report revealed that emphasis needed to be placed on the
concept of “statistical significance”; RANDs data was just too thin. The available data
did show, in the limited cases studied savings of time and cost, after all.® Subsequent
studies and the wealth of experience with mediation over the years show that mediation
does save parties time and cost.®

> See, Final Report of the New York State Bar Association’s Task Force on New York Law in International
Matters, with accompanying brochure “Why Choose New York For International Arbitration?” June 25,
2011,

http://www.nysba.org/AM/Template.cfm?Section=Home& Template=/CM/ContentDisplay.cfm&ContentFi
leID=53613. The Report offers reasons to adopt New York law in international transactions, and to feel
comfortable resorting to New York courts. Nevertheless, the Report stresses advantages that can be found
in using ADR processes as well. It annexes a brochure on international arbitration (beginning at page 85),
and also contains a section stressing the importance of mediation as an alternative to both arbitration and
litigation. See, id., at page 34.

®1n 2009, while | was Chair of NYSBA's Dispute Resolution Section, a task force led by Carroll
Neesemann, John Wilkinson and Sherman Kahn published a Report on Arbitration Discovery in Domestic
Commercial Cases. See,
http://www.nysba.org/Content/NavigationMenu42/April42009HouseofDelegatesMeetingAgendaltems/Dis
coveryPreceptsReport.pdf. That report addressed proposes a balance between the extremes of excessive
and insufficient discovery aided by a list of factors to be considered by arbitrators in making discovery
decisions. The following year, NYSBA'’s Dispute Resolution Section prepared a set of Guidelines for the
Arbitrator’s Conduct of the Pre-Hearing Phase of International Arbitration. See,
http://www.nysba.org/Content/NavigationMenu42/November62010HouseofDelegatesMeetingAgendaltem
s/internationalguidelines.pdf.

"RAND, “An Evaluation of Mediation and Early Neutral Evaluation Under the Civil Justice Reform
Act”(1996)(the “RAND ADR Report™).

8 See observations of Report of New York County Lawyers Association Committee on Arbitration and ADR
Comment on ADR Program Implemented Pursuant to Civil Justice Reform Act of 1990 In the United States
District Court for the Eastern District of New York, as sent to the ADR Advisory Group to the United
States District Court for the Eastern District of New York, (September 22, 1997),
http://www.mediators.com/adr-com.html.

% See, e.g., Report to the Judicial Conference Committee on Court Administration and Case Management,
entitled "A Study of the Five Demonstration Programs Established Under the Civil Justice Reform Act of
1990," by The Federal Judicial Center, (January 24, 1997).
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One factor that emerged from the early RAND Report was that, apart from
benefits of time and cost, the vast majority of parties and counsel who used mediation
were satisfied with the process. Satisfaction studies begin approaching the most
significant features of mediation — that there are process differences that create a different
quality of experience for participants in this form of dispute resolution. It is important
that mediation experts, attorneys, in-house counsel, and corporate representatives
responsible for the creation or choice of dispute resolution mechanisms keep their focus
on this qualitative benefit of mediation. Beyond quality of the process, flexibility of
results and attendant control of the dispute resolution outcome is also a key, related
selling point.

Apart from RAND type challenges on time and cost, which have generally fallen
by the wayside, one reason to stay focused on qualitative benefits is the consequence of
quality or value-based critiques. To argue primarily in terms of time and cost can lead
purists and persons of integrity to conclude that they are willing to wait and pay the price
for the “right” result. These users might believe that they should reject mediation as a
poor substitute for justice; a lazy, pusillanimous short cut; and avoidance of cost, delay,
risk, and difficulty that persons, or companies, of integrity would face. The argument
continues that we need legal outcomes to build the great society; to enhance long term
utopian goals of progressive development of social good. If, as a society, we are to send
a message to future disputants that certain rules must be obeyed, then short term losses —
in the form of cost, delay, risk and disruption in connection with a particular case — must
be shouldered by today’s disputants for the benefit of future humanity.

In short, the preceding critique puts the norm, value and ideal of justice front and
center. We will turn later to examine the role of justice in mediation and to consider the
degree to which individualized justice, as well as positive societal impact, are furthered
by that process. We will address that in the context of a discussion of mediation as a
forum in which we can integrate the norms of justice and harmony. At this point, it bears
noting that a focus on quality of the mediation process and the benefits it offers in
controlling and fashioning an appropriate outcome does not generate the same offended
reaction as do arguments about time, cost, and disruption. This does not, of course,
negate the additional efficiency values of saving time, limiting cost, and reducing
disruption through mediation.

I11. Qualitative Advantages Fostered by the Mediation Process

Listed and developed below are aspects of the mediation process which provide
qualitative advantages over dispute resolution approaches found in litigation and
arbitration.

Depth and Range

Mediation has been variously defined. A centrist view is that mediation is a

negotiation or dialogue facilitated by a neutral third party. Many things can happen,
emerge, and be addressed in a negotiation or dialogue. The wide range of human
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valences addressed in mediation is part of what makes this so rich and rewarding a
process. We go far beyond assessment of legal issues and can span the range from
intimate personal disclosures, to business considerations and financial constraints, social
pressures, hierarchical concerns and personal, philosophical, cultural or even religious
values. A skilled mediator can facilitate discussion in a manner appropriate to each.
Empathetic, compassionate listening appears for emotions. Appreciative inquiry applies
to values, experiences and perceptions. Creative wonder fosters brainstorming.
Reflective questioning and analytic clarity can develop legal alternatives; including risk
and transaction cost analysis. Thoughtful encouragement, practical engagement, and
creative testing of possibilities foster business discussions. Humor, tact, clarity, and
sensitivity keep discussions moving between the parties and overcome snags,
awkwardness and entanglements. The ability to have these various human dimensions
handled in a way that is appropriate for each is a vital selling point of mediation.

Freedom

Mediation, as Joe McLaughlin pointed out, has some universal features. Itis an
expression of party freedom. Parties, not counsel, court, jury, or arbitrators, make the
decisions that affect the mode of their interparty communication as well as the outcome
of their negotiation. Freedom is a quality worth selling.

Flexible, Free, Creative, Appropriate Resolutions (Individualized Justice)

A corollary to this freedom is the nature and form of the parties’ resolution.
Parties can fashion agreements that work best for their needs, independent from legal
considerations. They can do business deals that a court could never invent. They can
issue apologies which a court can never force. They can preserve, restore, and even
enhance relationships in ways beyond the capacity of any third party to impose.

Acknowledging Actual Circumstances

Mediation can take into consideration the entirety of parties’ circumstances and
look to develop a negotiation process and resolution that is sensitive to and works for
these circumstances. These are wonderful qualities of mediation, well worth touting.

Process Control, Flexibility and Responsiveness

Unlike trial, mediation is a process which is designed for party control. Mediators
check in with the parties, and with counsel, to see whether it makes sense to continue in
joint session or in private meetings, known as caucuses. Mediators take cues from parties
on what issues they would choose to address. The flexibility and responsiveness of the
process, to accommodate the reality, needs, interests, preferences, communication styles,
and timing considerations of all participants is yet another selling point worth
highlighting.

Fostering Empowerment and Recognition



Mediation theorists identify various quality enhancing features of mediation. The
transformative mediation school sees mediation as a process that can focus on the quality
of parties’ communication, and as a consequence the quality of their relationship.
Conflict, itself, is seen as a crisis in relationship. The mediator in this view has the dual
purpose of fostering party empowerment, and fostering recognition. Empowerment
involves recognizing the wide range of choices that present themselves at any moment —
whether it is the choice to negotiate or not, choices to make or withhold disclosures of
information, to express an emotion or simply to note it internally without expressing it,
choices to engage in brainstorming, risk analysis, case and transaction cost analysis, to
express empathy or understanding of the other party, and how, when and under what
terms to resolve the dispute. Understanding that one can make this range of choices
builds a feeling of control and empowerment which, consequently, reduces that party’s
defensiveness. This generates the sense that it is safe to try to understand the other
party’s perspective and to show recognition of that other party’s needs, interests, feelings,
and life situation. This growth of empathy or of recognition is the moral transformation
from which “transformative” mediation draws its name.

Building Understanding

Similarly, mediators Himmelstein and Friedman promote an “understanding
based” model of mediation. This involves digging beneath the opposing positions or
claims to understanding more deeply what is going on for each of the parties. The
mediator’s orientation brings peace, rather than conflict, into the room.

Humanistic Focus Nevertheless Observing the Shadow of the Law

These approaches, as well as the centrist, facilitative, problem solving model have
a humanistic focus. Of chief concern is not simply a set of rights that needs to be
vindicated or obligations that need to be enforced. People, and life realities — not simply
surrounding systems or rules — have primacy in the mediation arena. This is not to say
that legal issues do not impinge on the parties’ bargaining or undergo analysis and
development in discussions held within the mediation context. Particularly in
commercial mediation parties come to mediation with counsel, prepare the mediator with
pre-mediation statements that can include law and legal analyses, and can participate in
risk analysis that includes assessment of legal implications and possible outcomes. This
is underscored by the number of times the phrase popularized by Robert Mnookin is
quoted: parties “bargain in the shadow of the law.”*°

Nevertheless, the mediation process is designed to cultivate discussion and
exploration of much more than the legal shadow. Using active listening skills —
validation, empathy, clarification, summarizing, reflecting back — mediators foster an
environment where parties’ emotions, perceptions, values, goals, aspirations — as well as
hierarchical, social and economic needs and constraints — may be expressed and have

10 Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88
Yale LJ 950 (1979).
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significance. Pure legal analysis might limit the locus of truth to a statute or a line of
cases and their decisions and verdicts. The humanistic focus of mediation recognizes
persons, in all their simple depth and varied complexity, as a legitimate locus of truth.

Holistic Healing — The Great Quality that Needs a Different Marketing Brand

The word “holistic” almost invites a wry “Kumbaya.” Its core meaning, though is
that not the part, but the whole is involved in defining both problem and solution. Not
just the intellect, but emotions; not just the facts, but also values and perceptions; not just
legal obligations, but equities and feasibility in light of financial capacity; not just a
judgment based on past facts, but a recognition of present circumstances and future
possibilities. As indicated above, a comprehensive approach is taken in mediation.
Mediators maintain a fully open mind and heart — a 360 degree orientation. We have
seen the humanistic focus that respects the person as a whole. We have also seen that all
actual circumstances are considered. This openness and comprehensiveness — living
people given a forum for genuine encounter in a living world — is major. Law can have
its black and white, and also grey. Mediation is in living color.

This living color includes not just the parties to the action, but other affected
parties and the broader circumstances as well. Workplace disputes can involve
recognition of the broader hierarchy. For example, in addressing a harassment claim
against a manager, discussion of that manager’s objectives and pressures can, at times,
build understanding. When negotiating a settlement with a claim involving insurance, the
various levels of authorization above the representative adjuster can be better understood
and, possibly, given a human face. Family pressures, social and community pressures —
all can be acknowledged in mediation.

The law also bears the weight of the broader society. The need for precedent,
stare decisis, the compromises that go into the drafting of a governing statute influence
the creation of laws that impinge on the parties to a particular dispute. A great difference
between the way broader society is here seen as operating in law and in mediation, is that
with law, the concerns might have nothing to do with the parties. The parties bear their
weight. In mediation, understanding the broader circumstances, social or otherwise,
offers illumination and lightens the load. It creates opportunities for greater
understanding, acknowledgment, and voluntary acceptance of the social reality. It also,
in identifying these surrounding others, can, at times, reveal ways to change the
circumstances — arguments, offers, or adjustments that can be made to or for these others
to make a resolution possible.

Relationship Preservation or Enhancement; I And Thou

In his seminal work, I And Thou, Martin Buber makes the revolutionary point that
there are two fundamental modes of being for each of us. These are represented by two
word pairs for relationships in which we stand and that define our core selves: I-Thou and
I-1t. For Buber, all of science, economics, business, aesthetics, law and the rest are in the
realm of “I-It” to the extent by which we reduce any living reality to a subset of a field of
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knowledge for classification and manipulation. Taking the stance of the scientist,
economist, philosopher, engineer, accountant, lawyer, judge, businessman, and the like
limits not only the “object” of one’s examination, but limits the examiner himself (or
herself) to the type of “I” that apprehends the “it.” By contrast, full encounter with
another who is recognized as “You” in his or her living wholeness — person to person —
blows away all classifications and manipulations. This is the realm of love, of full
appreciation and recognition, of genuine, engaged understanding. As with the “it” pair,
so the “Thou” pair defines not just the other, but also oneself, opening a subjectively
realized world of infinite, transcendent yet actualizing value. This is an “I” in relation
which has a quality of wholeness that obliterates the subject-object distinction.

A beautiful description, but what does it have to do with commercial mediation?
For Buber, true humanity is realized only in the I-Thou relationship, but it is the
melancholy of our fate that we continually lapse from I-Thou to I-1t. Moreover, we need
“it” to survive. As we enter commercial mediations, on the domestic or international
front, the more participants are capable of relating to each other as full human beings, the
more we can break through strategic and positional bargaining and come to deeper
understanding that generates a richer deal. There are recorded times in major
negotiations where person to person recognition, genuine dialogue, provided an essential
break through.

Taken down a notch, there is nearly universal recognition that mediation can
create an atmosphere that increases the chance for parties to address and repair their
relationships. It is difficult enough, at times, to bridge cultural divides in international
business transactions, let alone in transactions that have gone sour. A process that fosters
safe communication on all the multiple levels in which we engage and react is certainly
one to be recommended. If, as Joe McLaughlin’s Chinese minister understood, there is
more value in continuing relations than in winning a particular legal battle, then the
process that best fosters that understanding should be enthusiastically embraced for cross
cultural dispute resolution, let alone by cultures that value relationships and harmony or
our own domestic scene. Even in the so-called individualistic, autonomy loving West,
there is a recognition that relationships matter. . Witness the JPMorgan Chase
“relationship managers,” the vast customer relations industry, and or praise of
“networking.”

Enhanced Communications and Problem Solving

Use of active listening, “looping” [FN] in the understanding based model,
reflecting back in the transformative model [FN], and generally setting a tone induces the
parties to engage in constructive conversation is yet another feature of mediation that
provides a qualitative basis that should make it attractive. If one has the choice of
entering a process in which one can speak and possibly be understood as opposed to a
discussion in which words are weapons in a battle, which process would most people
choose? If one sees an opportunity to grow in understanding and has a choice of that
route or a route that keeps one frozen in one’s own, limited perspective, which route
would one choose?
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The same questions can apply to the problem solving dimensions of mediation.
The Fisher/Ury model developed in Getting to Yes and its progeny, presents a way for
negotiators (and participants in mediation) to shift from being hard on the people to being
hard on the problem. These negotiation theorists suggest that as we focus on the parties’
interests and needs, we can develop options that can meet these needs and promote
mutual gain. They suggest that this cooperative effort, which requires candid disclosures
and flourishes with creative brainstorming and clear comparison of deal proposals against
the parties’ present alternatives (including anticipated outcomes of any pending or
potential litigation), produces outcomes that are superior to the win/lose outcomes of
litigation or the rough, and harsh, compromises achieved through hardball positional
bargaining. Decent, supportive communication, rather than provocative use of threats
and ad homina, increase the likelihood that parties will take the risk to engage in this
brainstorming, disclose interests and assessments, and generate the options that lead to
mutually satisfying deals. Mediation provides a forum and process designed to overcome
the chicken and egg problem of generating the trust necessary to lead disputing parties to
essay this joint, mutual gains problem solving approach. Given this possibility, would
the autonomous, aware user choose the battles of litigation, arbitration and positional
bargaining, or the possibility of integrative gains and civil process offered by mediation?

Bridging Cross Cultural Differences

While not the focus of this piece, it is widely recognized that mediation is an
excellent forum for bridging misunderstandings that are rooted in cross cultural
differences. There are cultural differences in approaches to time. A culturally sensitive
mediator in a matter with German and Syrian parties might be better able to handle the
German indignation when the Syrian negotiators appear a half an hour late to the
mediation. Cultures communicate with varying degrees of directness. Culturally
sensitive mediators can aid American or Israeli negotiators, e.g., in understanding,
accepting and learning to work with, what might appear to be elliptical, non-committal,
or fuzzy communications and bargaining by Chinese or Japanese counterparties who
come from high context cultures that also have high regard for “face.”

In short, behaviors and communications which are natural in culture can be so
greatly misunderstood by members of another culture that potential deals can be gutted.
Given the chance to enter a process that can make transparent the cultural source of some
of these differences and eliminate the misunderstanding, would the rational user prefer a
process that preserves ignorance, abreactions, severed relationships and lost
opportunities, or one which limits this misunderstanding?

In sum, there are a host of qualitative features of mediation, beyond savings in
time and cost, which should be the chief reason for parties to select the mediation option.
It is the responsibility of the ADR community, as well as sophisticated counsel, to present
these qualities with the clarity required to transform skeptics into users.



IV. Mediation As Forum for the Integration of the Norms of Justice and
Harmony.

A. Examination of Justice

In this piece | would like briefly to introduce an idea that could form the basis of a
book. Putting aside the question of time and cost, why choose litigation or mediation as
dispute resolution process? As mentioned in Section |1, above, pursuit of justice might be
identified as a reason to prefer litigation. In our noble judicial system, or in a well
conducted arbitration run by experts in the substantive field at issue, parties, with the help
of counsel, present the facts to decision makers in a process designed to subject assertions
of fact to the harsh light of cross examination and doubt. The judicial or arbitral decision
makers apply what are believed to be community standards, represented by the law or
norms and customs of commercial practices, to produce an outcome which that
community believes is fair. Indeed, justice theorists like Rawls assert that the very heart
of justice is fairness. We seek a fair process and a fair outcome.

This ideal of justice is great and profound. It produces order in society. It
unsettles corrupt orders. It saves the weak from oppression and rights wrongs. Fern
Bomchill, in her inaugural speech when she assumed her position as President of the
Federal Bar Association, aptly said: “justice saves, so we should save justice.” Our
Judaeo-Christian traditions reinforce our sense of the great importance of justice:
“justice, justice shall thou pursue.” [FN: Isaiah or Jeremiah] The ideal of justice likewise
finds concrete expression in the shariah of Islam.

Our justice ideals are imbued with the notion of truth. We seek the “real facts.”
We seek to apply the correct law. Our system works with this dualism of universal ideal
(law, or community value) and particular (fact). This approach has its roots in Plato,
Avristotle, and the ancient Greeks. They struggled to define the “good.” We have long
lived with these and other dualisms: essence and existence, ideal and actual. As we look
more closely at the justice system, which is aided by these distinctions, we should keep in
mind that exposure of flaws and shortcomings do not require us to throw out the baby
with the bath water. Nevertheless, recognition of flaws and shortcomings may open us to
another possibility — one which is found in mediation.

What are some of these shortcomings? Joe McLaughlin cites the recent study
underscoring the unpredictability of judicial outcomes. Our concept of justice contains
the ideal that there is a single right answer to the question of what should be done in any
case. Our judges and juries apply the dialectical Aristotelian either/or to judge the truth
or falsity of each assertion of fact, to arrive at the correct picture of the material past, to
select the proper standard or set of standards to be applied to those facts (and that
picture), and properly to apply those standards to produce the correct outcome. We
narrow and further narrow down the various possibilities of fact and law to the single
right choice, excluding all the rest. This image of the development of justice in a single
case is like that of a pyramid, finally reaching the correct apex.
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Unfortunately, there are many ways in which we fall short of the ideal. Key facts
might be omitted or dismissed from consideration as the result of ignorance, poor
memory, lack of witnesses, lack of documentary support, exclusionary rules of evidence,
ineffective presentation by advocates and parties, and even confusion of judge, arbitrator
or jury.

Key standards can also be missed. Rife are the instances of appeal for failure of
the court to select or properly apply the law. In arbitration, the standards applied by the
arbitrators are often unstated or unknown. Both with arbitrators and with juries, it is not
always clear whether the decision makers themselves are fully conscious of the values,
assumptions and core myths that motivate their decision making process. To the extent
that decisions are appealed, who is to say that appellate courts actually get them right?

Beyond this, we can examine the source and nature of standards themselves. An
Illinois legislator, who predated Bismarck,!! observed that there are two procedures it is
best not to watch: the making of sausages and legislation. Our laws can reflect
compromises between different interest groups that can produce something short of the
Platonic ideal. Moreover, the interests of society in forming a given law or rule might not
be entirely aligned and appropriate for the parties to a particular dispute. We might need
to develop statutes of repose, in light of the tendency of witnesses to forget or disappear
and the reliance that forms by parties against whom an otherwise rightful claim might be
brought. Nevertheless, there might be instances where, even absent a formal tolling
agreement, ongoing discussions or other factors would lead to a conclusion that the more
just result is to afford a remedy for the claim. Examination of any body of substantive
law — e.g., laws affecting the environment, healthcare, commerce, securities, intellectual
property, and the like — will produce instances of seeing greater possibilities for justice in
individual cases than the law will permit. Moreover, there are significant instances of
parties with competing interests in these cases which, with integrity, might assert that
diametrically opposite results are the just and superior outcome.

In this postmodern era, we live with a large dose of doubt. Multiculturalism
brings with it recognition that any single culture is limited in its right to make absolute
truth claims that can be imposed on all others. Relativism abounds. Yet relativism itself
is subject to the critique that its own claim to absoluteness is relative. In a postmodern
era, in the wake of Freud, logical positivists, radical empiricists, Wittgenstein,? and
phenomenologists,® we are more skeptical about asserting the existence of ideals, and
can see these as human constructs, projections, or, more simply phenomena.
Phenomenology recognizes the interplay and mutual dependence of “fact” and mind. We
live inlf tangled, interwoven real of subject and object, unable to know the “ding an
sich.”

11 See, http://en.wikiquote.org/wiki/Talk:Otto_von_Bismarck.

12 The meaning of a word is in its use in the language. Wittgenstain, L., Philosophical Investigations, 43.
13 This includes Husserl, Heidegger, Merleau-Ponty, et al.

14 Compare Berkeley ‘s idealism with Kant’s Critique of Pure Reason expressing the view that we may
develop and utilize categories of understanding, but cannot know the thing-in-itself.
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Nevertheless, somehow we muddle through. The good news is that
postmodernism can produce a refreshed outlook. We are a bit clearer on the limits of
knowledge and of truth claims. We are aware of our living embeddedness in actuality.
Truth, value and meaning are the waters in which we swim, interpenetrating phenomena.
Basically, we can go easy on ourselves and one another. We do our best, living rich
meaningful lives permitting, but not being crippled by, doubt.> We promote respect for
and acceptance of other cultures in a multicultural world. Perhaps we learn better the
dignified humility that is a precondition for the arising of truth.

Returning to justice, the judicial system, and the legislative system in which it is,
in part, embedded, we observe again, that the purposes of a legal system, while of
tremendous importance, are not always consonant with pure justice for individual parties.
Tort laws make society a safer place. We need, as a society to send messages that set a
standard of care to manufacturers, distributors, retailers, professionals, and Boards.
Nevertheless, confidential settlement of individual claims might, in a given instance
produce a greater good than the legal outcome in that case. It might keep an otherwise
valuable producer of pharmaceuticals out of bankruptcy. It might allow certain
businesses to continue supporting the families and charities that would suffer from their
collapse. It might produce a business reorganization whereas a judgment in an
accounting proceeding might simply kill the goose that lays the golden egg. It might
preserve a relationship or set of relationships that would otherwise be severed.

This leads us now to look at another cultural value: that of harmony.
B. Consideration of Harmony

As mentioned in the Introduction, the norm of harmony has been highly valued in
different ways in the Taoist and Confucian traditions. Again, while books could be
written exploring this topic, here we touch just the tip of this normative iceberg. One
simple and direct introduction to this topic may be found in considering the widely
recognized yin-yang symbol*® depicted below.

15 20t Century Protestant and Buddhist theologians have used the phrase “the faith to doubt” to capture this
sensibility. See, e.g., Hartshorne, M. Holmes, The Faith to Doubt — A Protestant Response to Criticisms of
Religion (Prentice-Hall 1963); Tillich, Paul, The Courage to Be; Batchelor, S., The Faith to Doubt —
Glimpses of Buddhist Uncertainty (Parallax Press 1990).

16 Thousands of publications have been written on the yin-yang symbol. One very helpful piece, in the
context of the comparative study of religion, is a chapter on this symbol in Wilfred Cantwell Smith’s book,
The Faith of Other Men (Harper & Row, 1972). Also illuminating are various descriptions and texts
included in Chan, Wing-tsit, A Source Book in Chinese Philosophy (Princeton University Press 1969), e.g.,
Chapter 11, pp. 244 et seq.
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In contradistinction to the Aristotelian “either/or,” yin and yang are depicted as
mutually dependent and co-arising, complementary opposites. Each opposite supports
the other. Indeed, as depicted above, the seed of yang (portrayed as a white circle) is
found within yin and vice versa. Traditionally, yin is seen as representing feminine,
receptive, passive, weak, destructive, and negative, while yang represents masculine,
active, strong, constructive and positive aspects of reality.}” These opposites are seen
linguistically, conceptually and ontologically as having no independent existence, being
dependent upon each other and forming a whole. They are constantly in flux, each
shifting into the other, and further represent a constantly readjusting function of balance.

A core takeaway is that rather than reject opposites, we need to recognize that all
are an interrelated, interdependent part of the whole.'® We should seek to blend opposing
forces. As noted by Joe McLaughin, the Analects of Confucius, recommend harmony in
the five social relations.'® The Tao te Ching, perhaps the major classic of the Taoist
tradition, expresses a profound appreciation of harmony.?’ The Taoist sage does not
compete with others.?! He sees the world as his body.?? He, like the Tao, nurtures all

17 Chan, supra, at 244. Despite the above suggestion that the masculine is procreative or constructive and
the feminine is destructive, it should be observed that in a note to his translation of the Tao te Ching, which
draws heavily on the imagery and theoretical foundation of yin and yang, the same scholar-translator cites
Yu Yueh’s description of the feminine, yin, “spirit of the valley,” is a source of fecundity. See, Chan,
Wing-tsit, The Way of Lao Tzu (Tao-te Ching)(Bobbs-Merrill 1963)(hereinafter “Tao te Ching”), Chapter
6, note 1.

18 A good example of a listing of complementary opposites and their implications for ethical action can be
seen in Chapter 2 of the Tao te Ching. (“When all the people of the world know beauty as beauty, There
arises the recognition of ugliness. When they all know the good as good, There arises the recognition of
evil. Therefore: Being and non-being produce each other; Difficult and easy complete each other; Long
and short contrast each other; High and low distinguish each other; Sound and voice harmonize each other;
Front and behind accompany each other. Therefore the sage manages affairs without action And spreads
doctrines without words. All things arise, and he does not turn away from them. He produces them but
does not take possession of them. He acts but does not rely on his own ability. He accomplishes his task
but does not claim credit for it. It is precisely because he does not claim credit that his accomplishment
remains with him.”)

19 See note 2, supra, and related text.

20 See, e.g., Chan, Tao te Ching, Chapter 55 (“...his (natural) harmony is perfect. To know harmony means
to be in accord with the eternal. To be in accord with the eternal means to be enlightened.”)

21 Chan, Tao te Ching, Chapter 8 (“The best (man) is like water. Water is good; it benefits all things and
does not compete with them.”).

22 Chan, Tao te Ching, Chapter 13 (“What does it mean to regard great trouble as seriously as you regard
your body? The reason why | have great trouble is that | have a body (and am attached to it). If | have no
body, What trouble could I have? Therefore he who values the world as his body may be entrusted with the
empire. He who loves the world as his body may be entrusted with the empire.”)
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things.?® The sage, like water, a major image in the text, is said to benefit all.?* He takes
the needs and interests of all people as his own. The sage is good to the good and to the
bad, in this way the good is accomplished. He trusts the trustworthy and the
untrustworthy, in this way is trust developed.?® The good man is the teacher of the bad
and the bad is the charge of the good.?® The sage does not compete. He does not strive
to be ahead, and for this reason is at the forefront.?” Over and over again, the Tao te
Ching sends the message of collaboration. We are all in this world together. Rather than
isolate and condemn those who do not embody our vision of the ideal, let us find a way to
make the best use of their skills and inclinations so that nothing and no one goes to
waste.?® This organic view of an interrelated society expresses early roots of the
collectivism found in China over the centuries, up to today.

This spirit of inclusiveness applies not just to ethical relations with other people
but to acceptance of circumstances, as well. The Tao te Ching and its progeny, such as
the Chuan tzu, are permeated with a spirit of adjustment and accommodation. The sage
is fluid as water, flexible as bamboo, receptive as a valley, rejecting nothing. The Taoist
ideal of wu wei, or taking no (unnatural) action?® is a natural extension of this world
view. 30 Each being has its place in the whole and moves and adjusts in a dance in
harmonious interrelationship with all. This can generate great power, just as a skillful
surfer learns to ride the mighty wave. Significantly, wu wei means not using force. Non-
coercion is a central theme of the Tao te Ching.

C. Implications of Justice and Harmony

As noted in the last section, values of accommodation, collaboration and even
avoidance of conflict pervade Taoist thought. By contrast, in litigation, as in hardball
positional bargaining, a different mode of conflict resolution — competition — comes to
the fore. Interestingly, these, along with compromise, consist of the five modes or styles
of approaching conflict identified in negotiation literature. !

23 Chan, Tao te Ching, Chapter 51.

24 Chan, Tao te Ching, Chapter 8.

% Chan, Tao te Ching, Chapter 49.

26 Chan, Tao te Ching, Chapter 27.

27 Chan, Tao te Ching, Chapter 7.

28 Chan, Tao te Ching, Chapter 62 (“Tao is the storehouse of all things. It is the good man's treasure and the
bad man's refuge. Fine words can buy honour, And fine deeds can gain respect from others. Even if a man
is bad, when has (Tao) rejected him?”)

2 See, e.g., Chan, Tao te Ching, Chapters 2 (“the sage manages affairs without action”); 37 (“Tao
invariably takes no action, and yet there is nothing left undone.”); 38 (“The man of superior virtue takes no
action, but has no ulterior motive to do so.”); 43 (“The softest things in the world overcome the hardest
things in the world. Non-being penetrates that in which there is no space. Through this | know the
advantage of taking no action. Few in the world can understand the teaching without words and the
advantage of taking no action.”); 47, 48; 57; 63 (“Act without action”); 64.

%0 See, e.g., Chan, Tao te Ching, Chapter 30 (“He who assists the ruler with Tao does not dominate the
world with force. The use of force usually bring requital.”); Chapters 38, 55,

31 See, e.g., the Thomas-Kilmann Conflict Mode Instrument (Tuxedo NY: Xicom, 1974), identifying five
conflict modes or styles: competing, compromising, collaborating, avoiding and accommodating.
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Beyond their application in negotiation, it is intriguing to see these modes applied
in connection with the norms of justice and harmony. Justice makes straight the crooked.
With force and the authority of the right, we can take strong action to make the actual
conform to the ideal. Harmony, by contrast, involves ones own adjustment, or the
group’s adjustment, to the actual. The ideal is found in this mode of adjustment, which
embodies and actualizes peace, and, perhaps, love.*?

There can be little doubt that we need a justice norm and the courageous and
caring action that expresses it. Without justice, pure accommodation is appeasement,
which, when applied to Nazis is, at the very least, controversial. Yet, there are times
when it is less than perfectly clear what justice dictates. There are instances, all the more
available in cross cultural contexts, when each party is assured that he or it is in the right.
And, as noted in subsection “A.” above, there are times when the notion of justice
dictated by a particular legal system carries out a general societal purpose but does not
necessarily create individualized or maximal justice for the actual parties — and in light of
the actual circumstances — involved.

Beyond this — and now we may fairly return to the pragmatic considerations
initially voiced by Joe McLaughlin — there is a fair degree of unpredictability to the legal
outcome of a given case. Moreover, time and expense incurred in pursuit of this goal of
legal justice may outweigh the value of the dollars ultimately awarded at the end of the
case. This is all the more so when one factors in the opportunity cost of delay, time in
depositions, discovery and trial, water cooler gossip, and relationship loss — with loss of
future business — between the warring parties. Where the cost of justice exceeds the
value of justice received, is that justice?

The norm of harmony has a counterpart within the Judaeo-Christian tradition.

Again, recognizing the limits of this paper, we will only point to a couple of them here.
Love and forgiveness are major teachings not only in the Christian tradition, but in the
Jewish tradition as well. Theologians and religious leaders in each tradition have, for
centuries, coupled the norms of justice and mercy. Indeed, Portia’s speech on the
“quality of mercy”® is anti-Semitic to the extent it implies that Shylock represents the
core value of his tradition in requiring a pound of flesh, rather than valuing human life
and this superior, unstrained®* quality of mercy. In the Kabbalistic tradition, Mercy is
seen as a higher divine attribute than Justice.®® As Rabbi Adam Berner points out,

32 Chan, Tao te Ching, Chapter 67 (“I have three treasures. Guard and keep them: The first is deep love,
The second is frugality, And the third is not to dare to be ahead of the world. Because of deep love, one is
courageous. Because of frugality, one is generous. Because of not daring to be ahead of the world, one
becomes the leader of the world.”).

33 Shakespeare, W., The Merchant Of Venice, Act 4, scene 1, 180-187.

34 The notion of being unstrained, or unforced, is notably consistent with wu wei.

3% See, e.g., Scholem, G., On the Mystical Shape of the Godhead, (Schocken Books 1991), p. 44, displaying
a classic image of the “ten Sephirot” or divine emanations of the kabbalistic tradition, with hesed or mercy
shown as the fourth and din or judgment (justice; also called geburah or strength) as the fifth. One
example of this ordering can be found in the Tomer Deborah of R. Moses Cordovero (1522-1570).
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psharah or compromised, voluntary settlement is preferred over resort to the religious
court, the Bet Din, as a mode of resolution within the classic Talmudic tradition.%

At the very least, making room for harmony does not run contrary to major
theistic traditions. More boldly put, harmony and mercy are values that might represent a
higher mode of civilization. These values do not make the adverse party into an “other”
upon whom one imposes punishment or extracts compensation by use of legal force.
Rather, they recognize the humanity of, and affinity with, this other, taking the full
person and all his or her circumstances into account — warts and all. When developing
dispute resolution processes on the domestic or international front, a process that can
foster the application of not only the norm of justice, but also the norms of harmony (or
mercy), is a process that maximizes the possibility of richer and greater outcomes. These
are outcomes that do not ignore justice, but contemplate multiple views of what is just,
and the wide range of values and principles held by the parties. In addition, these
outcome contemplate the person not simply as a subset of a category of particular
tortfeasor or contract breacher in a particular legal grid, but as a whole and complete
living person with a complex and multivalenced context and series of relationships,
limitations, needs, tendencies and obligations.

D. What Mediation Offers

Values, as ideals, are too large and general to be limited to any particular model,
system or process. Similarly, mediation, like life, is far too open a process to be defined
by any two values, even ones as great as justice and harmony. Drawing on the Tao te
Ching, which uses the word “Tao” often translated as Way, with overtones of ultimate
truth or ultimate reality: “the Tao (Way) that can be “taoed” (i.e., “wayed”, laid out,
expressed, defined) is not the eternal Tao.”3’ It is important to keep in mind the
indeterminate, and open, nature of mediation as a process as we enter the next discussion.

Consistent with the inclusive model of yin and yang, mediation offers an open
forum in which not only the value of harmony but also the value of justice (and other
values)® may play themselves out in the parties’ negotiations. We see the justice norm at
work when parties and counsel begin opening statements with projections of legal
outcome, when offers are coupled with messages of case strengths, and when parties and

3 Berner, supra (“The Torah mandates us "to do that which is right and good in the sight of the Lord."8
Rashi comments that this refers to psharah, looking beyond the letter of the law. In fact, the halachah
establishes that it is a mitzvah to encourage disputing parties to pursue psharah over the adjudication and
application of din (strict law)2. Capturing the essence of the benefits of mediation, the Talmud states that
only psharah, not din, constitutes the ideal justice of mishpat shalom and mishpat tzedek -- judgment of
peace and judgment of righteousness. No modern formulation has so elegantly expressed the uniqueness of
mediation, in its ability to provide an integrated justice balancing the values of fairness, peacefulness and
compassion.1%”)

37 Chan, Tao te Ching, Chapter 1 (“The Tao that can be told of is not the eternal Tao; The name that can be
named is not the eternal name.”).

38 There is a wide range of values that can be considered and influence decision making in mediation,
including: efficiency, economy, closure, appropriateness, feasibility, consideration, compassion, diligence,
duty, loyalty, practicality, etc. All of these can be made transparent and treated with sensitivity, clarity,
impartiality, and respect in this process.
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counsel engage with the mediator in risk and transaction cost analysis. We see harmony
operating as parties consider their relationship with one another. We see it in
accommodations that take into consideration not only legal outcomes but also the ability
to pay, the value of ongoing business relationships, industry realities and challenges, the
feasibility of particular deal terms or proposals, and even another party’s need for
recognition, appreciation, or acknowledgment in the form of an apology.

We further see harmony or, even more broadly, the applicability of teachings
from the Tao te Ching, in the conduct of the mediator him (or her) self. Mediators are at
their finest when they can be deeply receptive; when they listen profoundly; when they
demonstrate flexibility; when, like water, they benefit all; when they build trust by
showing trust; when they do not coerce, but instead act with wu wei. They are at their
best when they do not compete and when they take the needs and interests of all parties,
without discrimination, as their own. They come to the forefront by being background
players, understanding that their role is to facilitate the parties’ negotiation, not to run or
steer it to the mediator’s preconceptions of what is good, right, true, just or even
harmonious. Indeed, while harmony is a beautiful thing, the mediation process includes
the openness to present discordant feelings, views, goals and expressions. In this way,
the discordant, when expressed, accepted and explored, can transform into resolution.
This is a way of harmony.

The interplay of justice and harmony in mediation is doubly beautiful. Justice
seeks to change and harmony adjusts — it is like watching the interplay of active and
passive, yang and yin. Beyond this justice within a mediation forum is not limited to
predicting the court outcome. As discussed above, each of the parties might have views
of fairness based on principles and expectations that could differ from the way a legal
analysis might run. Working flexibly with the parties to meet their needs and provide a
process that they find satisfying (itself an adjustment by the mediator consistent with the
fluid quality of harmony), includes fostering clarifying and constructive discussion that
identifies, develops, and explores principles and values the parties might choose as most
applicable in providing guidance for the resolution of their issues. For example, in a
family estate matter, all siblings might choose the principle of equal distribution as a
governing family value. Alternatively, they might conclude that the kibbutznik norm of
“from each according to his abilities, to each according to his needs” represents their
familiy value and cultures, and should be adopted in this matter.

Whether considering possible legal outcomes or independent principles and
values, one characteristic of this mediation process is that the parties act out of freedom.
They are not coerced by the mediator. No outcome is imposed upon them. The process
itself can be adjusted to reflect their identities, values, goals, inclinations, concerns and
leanings. Choosing one’s brand of justice, rather than fighting and have it imposed by a
third party, raises the quality of the interaction in mediation to a higher, more humane,
more mature phase in the development of civilization. Consistent with this advance is the
parties willingness to explore values and recognize that each merits respectful, sensitive
attention. Bringing in the postmodern perspective, mediation permits exploration and



adoption of many values that result in freely adopted individualized justice tailored to the
parties.

The discussion of harmony in Section IV.B. notes the coupling of justice with
mercy in the Judaeo-Christian traditions. Along with the freedom to choose what seems
most just for all parties comes the freedom to forgive. Much has been written on
forgiveness®® and the value of apologies*® in mediation. This too is a way of restoring
harmony between parties.

In sum, mediation is a wonderful process, full of rich potential, and based in party
freedom and creativity. It permits parties to work out their disputes in a manner that
balances property, rights, principle and obligation based norms of justice with relational
norms of harmony, developing a life affirming mutual adjustment of the ideal and the
actual, and of the individual and the collective. It

As shown above in the description of the mediation process, parties do negotiate
in the shadow of the law, particularly in commercial matters, as well as in matters, such
as employment discrimination, which have legal BATNAs affected by a statutory
scheme. One major difference in mediation is that this legal shadow is but one of a wide
range of realities considered. As discussed in Section I, above, mediation is a process in
which parties can address a wide range of human realities: feelings, perceptions, values,
principles held by each person; a host of interests: personal, familial, business, cultural,
hierarchical; the gamut of surrounding circumstances affecting negotiators, including
economic conditions and limitations, long and short term business goals, reputation, and

39 See, e.g., Sandlin, J.W., Forgiving in Mediation: What Role? (Advanced Solutions

Mediation & Conflict Management Services, Charleston, South Carolina 29402)
http://www.apmec.unisa.edu.au/apmf/2003/papers/sandlin.pdf; Braskov, S. & Neumann, A., On Guilt,
Reconciliation And Forgiveness - A Case Story About Mediation, Dilemmas And Interventions In A
Conflict Among Colleagues (Lipscomb University Institute for Conflict Management),
http://www.mediate.com/articles/BraskovNeumannl.cfm; Schmidt, J. P., Mediation and the Healing
Journey Toward Forgiveness, Conciliation Quarterly, 14:3 (Summer 1995), pp.2-4; Della Noce, D. J.,
Communication Insight, Conflictinzicht, Issue 1, February 2009; Luskin, F, Forgive for Good: A Proven
Prescription for Health and Happiness (HarperCollins 2002), used in trainings on forgiveness in mediation,
see, e.¢., http://danacurtismediation.com/dcm/forgivenessyrslater.html; and Waldman, E. & Luskin, F.,
Unforgiven: Anger and Forgiveness, The Negotiator’s Fieldbook: The Desk Reference for the Experienced
Negotiator (Kupfer Schneider, A., and Honeyman, C. editors, ABA Section of Dispute Resolution
2006)(hereinafter “Negotiator’s Fieldbook™) pp. 435 — 443.

40 See, e.g., Gerarda Brown, J. & Robbennolt, J.K., Apology in Negotiation, Negotiator’s Fieldbook, pp.
425-434; Schneider, C.D., “I’m Sorry””: The Power of Apology in Mediation, (Association for Conflict
Resolution Oct. 1999), http://www.mediate.com/articles/apology.cfm; Kichaven, J., Apology in Mediation:
Sorry To Say, It’s Much Overrated, (International Risk Management Institute Sept. 2005),
http://www.mediate.com/articles/kichavenJ2.cfm; and also see, Garzilli, J.B., Bibliography of articles on
apology in mediation, http://www.garzillimediation.com/pg247.cfm.
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even the quality of the relationship of the parties themselves and their relationships to
others.

The norm of harmony takes life as parties work out their various needs and
interests, make adjustments for one another’s realities, modulate the tone and depth of
their communication, and adapt to the realities of life in which they find themselves
embedded. Justice may be seen as imposition of a particular concept of the ideal upon
the actual — changing circumstances and people to make things right. Harmony involves
adapting ones behavior and inner reality to actual circumstances, finding the natural way
to fit — for the individual or the group, in a manner the takes on the qualities of
wholeness, beauty and grace. This interplay of active forces seeking to effect change and
more passive adjustment to realities, the needs of others, and actual circumstances is a
frequent occurrence in mediation.

Norms of justice and harmony can be both descriptive and prescriptive. With
them we see patterns in the mediation arena. We also can use them to help mediators
gain awareness of possibilities in the process. On the justice side, mediators, particularly
in court annexed matters or large cases heading toward arbitration, will find that parties
and counsel who attend the mediation expect to discuss legal issues, risks facing other
parties if the matter is not resolved. This suggests that, to satisfy this component of the
justice norm, mediators should be adept at fostering constructive consideration of the
legal BATNA. It might be helpful, along these lines, for the mediator to aid parties and
counsel in developing information and engaging in a risk and transaction cost analysis.
Of course, this is just one aspect of justice. As discussed above, each of the parties might
have views of fairness based on principles and expectations that could differ from the
way a legal analysis might run. Working flexibly with the parties to meet their needs and
provide a process that they find satisfying (itself an adjustment by the mediator consistent
with the fluid quality of harmony), includes fostering clarifying and constructive
discussion that identifies, develops, and explores principles and values the parties might
choose as most applicable in providing guidance for the resolution of their issues. For
example, in a family estate matter, all siblings might choose the principle of equal
distribution as a governing family value. Alternatively, they might conclude that the
kibbutznik norm of “from each according to his abilities, to each according to his needs”
represents their familiy value and cultures, and should be adopted in this matter.

Whether considering possible legal outcomes or independent principles and
values, one characteristic of this mediation process is that the parties act out of freedom.
They are not coerced by the mediator. No outcome is imposed upon them. The process
itself can be adjusted to reflect their identities, values, goals, inclinations, concerns and
leanings. Flexibility in the mediator, and wu wei, are traits and modes that reflect an
orientation that conforms to the harmony norm. Thus, acting harmoniously engenders
free choice to engage in self-determination that recognizes and seeks justice in one or
another of these forms.

That participants freely choose their brand of justice, rather than fight and have it
imposed upon them, raises the quality of the interaction in mediation to a higher, more



humane, more mature phase in the development of civilization. Consistent with this
advance is the parties willingness to explore values and recognize that each merits
respectful, sensitive attention.

Forgiveness:

forgiveness. ...generate the apology that might prompt forgiveness.

{WORK INTO NEXT TIME JUSTICE & HARMONY THEME RETURNS:
For years, coming from a background in the comparative study of religion, and in the
shadow of postmodernism, I struggled with the question of how to extract the best of
what we have to offer in the US system of justice with what insights drawn from the
Taoist, Buddhist and Confucian traditions. Western justice — and by this | mean the
notion of an ideal of justice rather than Doc Holiday style rough justice — has much to
offer. Our system promotes the worth and rights of each individual and freedom, while
maintaining a recognition of broader social responsibility and utopian possibilities. Of
course, our justice system has its limitations as well. As Joe pointed out, it presents
parties with great cost, risk and delay. Engagement in the legal system can isolate and
alienate parties from each other, augmenting the rift in their relationship. It can involve
negative publicity and reputational damage. In some instances, the fracture of the
individual conflict can expand to the broader social conflict in families (e.g., estate
battles), businesses, and wider communities. Sometimes, as in the case of early Civil
Rights litigation, the rift was essential to repairing an existing social disease. The bones
of the body politic needed breaking before they could be reset and heal properly. Many

other times, however, the benefit of the fight to deeper social integration is less apparent.

In these instances, we might benefit from the application of another norm — that of
harmony.}
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THE MEDIATOR’S ART

Feedback Sheet
(a/k/a Ed Koch Sheet: “How am | doing?”)

Dear Facilitators:

Below are a list of factors to consider when giving feedback, or better when facilitating
self-reflective discussion among the participants — and when reporting back to the entire
assembly.

Before considering these factors, here are some special instructions just for you.
Special Instructions for Facilitators:

We are testing to see whether mediators and parties move towards business deals or case
evaluation. Watch carefully to see who initiates discussion on these points. Does the
mediator elicit interests and emotions? Does the mediator guide the discussion to case
evaluation.

When the role play is done facilitate sharing of confidential information. From the
parties, see what potential business deals were possible. From counsel, see what case
evaluations would suggest (in light of transaction costs).

If business deals were developed, what was the key to that’s happening? If case
evaluation occurred, what and how was that process? Did the mediator and/or
participants engage in: risk analysis? transaction cost analysis? Identification of “win/win
range” (also ZOPA — zone of possible agreement)?

Now, following are general considerations for feedback.
General Feedback Considerations:

Seating:
Parties closer than counsel to mediator
Mediator by door

Introductions:
Set tone?
Party focus?
Develop trust?
Eye Contact?

Mediator’s opening:
Explain process?
Any Ground rules?
Neutrality?
Non-adjudicative role? (Facilitator of negotiation/dialogue)

713
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Party self-determination?

Confidentiality (joint and in caucus)?

Settlement (not too critical for Commercial Division, where attorneys present and

parties sophisticated)

“Cheerlead” process? (e.g., “resolution,” satisfaction and adherence statistics [do
not say “success”]; flexibility of remedy, relationship possibilities,
accommodation of expression of feelings and interests, high level of party
involvement and control, integrative possibilities)

Party openings:
Who spoke? (Lawyer, Party?)
How introduced? (“What brings us here?”; not tell us your case)

Active Listening:

Use of silence? (leaving space for parties)
Avoiding detailed questions that interfere with flow and make
communication about mediator rather than other parties

Validation

Empathizing

Clarifying

Summarizing

Permitted (rather than cut off) emotional expression

Caught cues from parties, rather than driven to make own point?

Body Language:
Eye contact?
Body posture
Communicating listening and neutrality?
Presence?
Avoid “blocking” postures?

Note Taking:
Not excessive, obsessive?
Not interfering with contact?
Seeking not only key Issues, but also
Interests
Feelings
Options
Offers

Comments to Generate Cooperation, and Cooperative Problem Solving?
In Caucus: Avoiding “bad-mouthing” party outside the room

Opportunities Seized or Let Pass
Empowerment
Explaining Process
Encouraging Expression
Encouraging Option Generation
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Encouraging Choice
Encouraging Party Joint Problem Solving
Recognition (of)
Feelings
Interests
Progress
Offers/Options
Recognition (noting where one party recognizes something in the other)

Maintain Facilitative Role?
Kept parties first?
Asked more than told?
Encouraged constructive questions between parties?
Sought to discern parties’ needs, interests, issues and let those and the parties’
own moving force drive the process?
Balanced Control of Process?
Recognizing that Parties Drive Process

Build trust?

Build Understanding?
Noting perspectives?
Encouraging party restatement or reframing of “adverse” party perspective?

Work on Relationships?
Palatably Optimistic?
Respectfully Persistent?
Tactful Use of Humor?

Issues
Identified Interests?
Identified business needs?
Elicited dreams?
Identified Issues?
Raised by Parties (not mediator)?
Legal Issues not raised where Interest Focus preferable?
Timing
(not rushing to issues before party has chance for full expression)
Sharpen focus
Handling of Legal Issues
encouraged analysis by parties; analysis not performed by Mediator?

Option Generation
Facilitative?
Whose suggestions?
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Brainstorming used?
Deferred Reality testing long enough to encourage option generation
Identified possibilities for business solutions?

Reality Testing
Encouraged Party to State Own Strengths
Inquired About Party Sense and Assessment of Weaknesses
Discussed Weaknesses in terms of:
Party’s own perceptions
Adverse party’s authorized stated perceptions
Raised Exploratory Questions About

Legal Points
Facts to be Proved
Risks
Risk Analysis
Decision Tree?
Percentages

Assessment of Legal Issues
Inducing clarity without being evaluative?
BATNA used?
Style: Inquiry or Pronouncement?

Use of damages assessement?

Effective Development of Standards
Fair
Doable
Customary
Reasonable
Legal Calculus

Caucus
Choose too soon?
Use too often?
Remembered to mention confidentiality?
Began by “checking in” with parties?

Settlement
Focussed issues for developing settlement agreement
Clarified Issues for inclusion in Agreement?
Ginger acknowledgment of closure?
Keeps own cows from racing to the barn?
Not over ‘til the weight challenged person sings
Developed effective writing



717

Role Plays



718



719



720



721



122



723



724



725



726



127



728



729



730



THE MEDIATOR’S ART

Feedback Sheet
(a/k/a Ed Koch Sheet: “How am | doing?”)

Dear Facilitators:

Below are a list of factors to consider when giving feedback, or better when facilitating
self-reflective discussion among the participants — and when reporting back to the entire
assembly.

Before considering these factors, here are some special instructions just for you.
Special Instructions for Facilitators:

We are testing to see whether mediators and parties move towards business deals or case
evaluation. Watch carefully to see who initiates discussion on these points. Does the
mediator elicit interests and emotions? Does the mediator guide the discussion to case
evaluation.

When the role play is done facilitate sharing of confidential information. From the
parties, see what potential business deals were possible. From counsel, see what case
evaluations would suggest (in light of transaction costs).

If business deals were developed, what was the key to that’s happening? If case
evaluation occurred, what and how was that process? Did the mediator and/or
participants engage in: risk analysis? transaction cost analysis? Identification of “win/win
range” (also ZOPA — zone of possible agreement)?

Now, following are general considerations for feedback.
General Feedback Considerations:

Seating:
Parties closer than counsel to mediator
Mediator by door

Introductions:
Set tone?
Party focus?
Develop trust?
Eye Contact?

Mediator’s opening:
Explain process?
Any Ground rules?
Neutrality?
Non-adjudicative role? (Facilitator of negotiation/dialogue)
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Party self-determination?

Confidentiality (joint and in caucus)?

Settlement (not too critical for Commercial Division, where attorneys present and

parties sophisticated)

“Cheerlead” process? (e.g., “resolution,” satisfaction and adherence statistics [do
not say “success”]; flexibility of remedy, relationship possibilities,
accommodation of expression of feelings and interests, high level of party
involvement and control, integrative possibilities)

Party openings:
Who spoke? (Lawyer, Party?)
How introduced? (“What brings us here?”; not tell us your case)

Active Listening:

Use of silence? (leaving space for parties)
Avoiding detailed questions that interfere with flow and make
communication about mediator rather than other parties

Validation

Empathizing

Clarifying

Summarizing

Permitted (rather than cut off) emotional expression

Caught cues from parties, rather than driven to make own point?

Body Language:
Eye contact?
Body posture
Communicating listening and neutrality?
Presence?
Avoid “blocking” postures?

Note Taking:
Not excessive, obsessive?
Not interfering with contact?
Seeking not only key Issues, but also
Interests
Feelings
Options
Offers

Comments to Generate Cooperation, and Cooperative Problem Solving?
In Caucus: Avoiding “bad-mouthing” party outside the room

Opportunities Seized or Let Pass
Empowerment
Explaining Process
Encouraging Expression
Encouraging Option Generation
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Encouraging Choice
Encouraging Party Joint Problem Solving
Recognition (of)
Feelings
Interests
Progress
Offers/Options
Recognition (noting where one party recognizes something in the other)

Maintain Facilitative Role?
Kept parties first?
Asked more than told?
Encouraged constructive questions between parties?
Sought to discern parties’ needs, interests, issues and let those and the parties’
own moving force drive the process?
Balanced Control of Process?
Recognizing that Parties Drive Process

Build trust?

Build Understanding?
Noting perspectives?
Encouraging party restatement or reframing of “adverse” party perspective?

Work on Relationships?
Palatably Optimistic?
Respectfully Persistent?
Tactful Use of Humor?

Issues
Identified Interests?
Identified business needs?
Elicited dreams?
Identified Issues?
Raised by Parties (not mediator)?
Legal Issues not raised where Interest Focus preferable?
Timing
(not rushing to issues before party has chance for full expression)
Sharpen focus
Handling of Legal Issues
encouraged analysis by parties; analysis not performed by Mediator?

Option Generation
Facilitative?
Whose suggestions?
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Brainstorming used?
Deferred Reality testing long enough to encourage option generation
Identified possibilities for business solutions?

Reality Testing
Encouraged Party to State Own Strengths
Inquired About Party Sense and Assessment of Weaknesses
Discussed Weaknesses in terms of:
Party’s own perceptions
Adverse party’s authorized stated perceptions
Raised Exploratory Questions About

Legal Points
Facts to be Proved
Risks
Risk Analysis
Decision Tree?
Percentages

Assessment of Legal Issues
Inducing clarity without being evaluative?
BATNA used?
Style: Inquiry or Pronouncement?

Use of damages assessement?

Effective Development of Standards
Fair
Doable
Customary
Reasonable
Legal Calculus

Caucus
Choose too soon?
Use too often?
Remembered to mention confidentiality?
Began by “checking in” with parties?

Settlement
Focussed issues for developing settlement agreement
Clarified Issues for inclusion in Agreement?
Ginger acknowledgment of closure?
Keeps own cows from racing to the barn?
Not over ‘til the weight challenged person sings
Developed effective writing
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Confidential Facts for Pamela Nucci Representative

You represent Pamela Nucci, and her company Nucci Enterprises, Inc. In
February of last year, just after the first day of New York's Fall Fashion week, there was
a massive flood in Nucci's space, initiated by HVAC work being done by an upstairs
tenant, Extremely Realty.

The flood, which was augmented by a resultant break in the roof top water tank,
lasted eight hours, drenching 800 of Nucci's fine evening gowns, which were on display
in her showroom or stored in her warehouse, both located in a 20 story building owned
by Lenny Laches, situated on 35th Street between 7th and 8th Avenues.

When the flood was discovered, Nucci was off site at Bryant Park for the first day
of Fall Fashion Week. When her assistant, Ludavica Langelux, called to report the
disaster, Nucci was outraged, to say the least. How dare the building let this happen to
her at the start of the most important week of the year (other than Spring Fashion week)!
They would just have to take care of it. And they had best be sure that nothing bad
happened to her clothing. When Luddie asked what they should do with the soaked
garments, Nucci screamed "I am not to be bothered with this again!" and hung up. For
the rest of the week, Nucci was busy with galas, after parties, and pressing the flesh at the
various Fashion week gatherings. The ever obedient Ludovica knew better than to bother
her boss at this critical time, but knew nothing about what to do with the clothes. On
Wednesday, the day after she discovered the flood, Luddie was alarmed when she saw
workers entering the building. To ensure that no further damage occurred in Nucci's
absence, Ludovica moved all the drenched showroom garments to the warehouse, placing
them with the other soaked garments there, and surrounded the bundle in cellophane to
prevent further damage from any new leaks. There they sat until the following Tuesday,
when Nucci returned to the showroom. To Nucci's dismay, the gowns were soaked
through and through. Indeed, a fine clothing mold had begun to infect the gowns. By the
time they got to the nearest cleaner, the cleaner reported that the mold could not be
removed.

Nucci was beside herself. This would waste all her hard work of the past week.
How could she deliver on orders that were going to come from the newly encouraged
buyers and her well established worldwide accounts? She would have to ramp up
production, at increased cost.

Of the 800 gowns, Nucci estimates that they would have the following retail
values:
200 gowns at $4,000 a piece = $800,000
200 gowns at $5,500 a piece = $1,100,000
200 gowns at $6,500 a piece = $1,300,000
100 gowns at $8,000 a piece = $800,000
100 gowns at $10,000 a piece = $1,000,000

Thus, the total estimated retail value of the gowns is $5 million.



Nucci typically sells her gowns at 250% of their production cost. She estimates it
would have cost roughly $1 million to manufacture these gowns. She believes that she
would have sold them to her customers at the wholesale price of $2.5 million. Her
customers typically mark her clothes up by 200%. This is a win/win for everyone. They
send the message that hers are the top dresses around, get to make a good profit on their
sales, and leave themselves a good cushion for end of season mark downs when a number
of these high priced items do not sell.

In the end, Nucci did manage to reproduce 400 of the 800 lost gowns (distributed
evenly on a pro rata basis among the gown types) at twice the normal production cost
(i.e., at a cost of $1 million). Because of delays, she sold these 400 gowns at 80% of her
usual price, i.e, in total, for $1 million. She was willing to do this to maintain her good
name for long term gain (and out of pride in being the best.) Moreover, the production
rush impeded her famed quality control processes, resulting in a tripling of her typical 5%
rate of returns for quality issues, reducing her gross receipts for those 400 gowns to
$850,000. Thus, replacement of these 400 gowns actually cost her an additional
$150,000 beyond the initial lost profit of $1,250,000 for these 400 dresses.

Despite the cleaner's initial report, approximately forty percent of the soaked
gowns were salvageable, distributed evenly on a pro rata basis among the gown types,
although none of them could be sold to regular buyers. They could be sold at 25% of
their regular price (i.e., for $250,000) to outlet stores, big box stores, lower end retailers,
or in lesser developed countries. But Nucci would rather burn the stock than dilute her
platinum brand name by selling this year's line at significantly lower prices to a lower end
market.

Nucci had been trying for the last year to get reimbursed by her insurer, Geneva
Insurance Co. for this loss. Hers is a generous policy, which would cover more than
replacement cost. The insurer issued a reservation of rights letter for untimely notice, on
account of the stock’s sitting for a week in water. The insurer was notified the week
following Nucci's return. The reservation of rights letter permits Nucci to sue directly for
recovery from the tortfeasors.

After consultation with optimistic counsel, she has decided not to wait for the now
imminent payment of her claim by Geneva, but to seek the highest damages through
direct litigation. You are on a 1/3 contingent fee, but are paid a lower (25%) fee if the
matter settles within the first year of litigation.

You are eager to settle this matter and are under a bit of pressure to bring in a high
recovery in light of the impact of your fee on the net to Nucci and the chance that Nucci
might otherwise have done fairly well with her insurer.

A side factor is that Nucci's lease with her landlord is up for renewal on October
1%, She has been happy enough in this space, and would prefer not to incur the cost of a
new lease.
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Frankly, you do not have a stake in the percentage each party contributes. For
you, the key is the total recovery. You are interested in seeing what can develop through
this mediation.
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THE MEDIATOR’S ART

Feedback Sheet
(a/k/a Ed Koch Sheet: “How am | doing?”)

Dear Facilitators:

Below are a list of factors to consider when giving feedback, or better when facilitating
self-reflective discussion among the participants — and when reporting back to the entire
assembly.

Before considering these factors, here are some special instructions just for you.
Special Instructions for Facilitators:

We are testing to see whether mediators and parties move towards business deals or case
evaluation. Watch carefully to see who initiates discussion on these points. Does the
mediator elicit interests and emotions? Does the mediator guide the discussion to case
evaluation.

When the role play is done facilitate sharing of confidential information. From the
parties, see what potential business deals were possible. From counsel, see what case
evaluations would suggest (in light of transaction costs).

If business deals were developed, what was the key to that’s happening? If case
evaluation occurred, what and how was that process? Did the mediator and/or
participants engage in: risk analysis? transaction cost analysis? Identification of “win/win
range” (also ZOPA — zone of possible agreement)?

Now, following are general considerations for feedback.
General Feedback Considerations:

Seating:
Parties closer than counsel to mediator
Mediator by door

Introductions:
Set tone?
Party focus?
Develop trust?
Eye Contact?

Mediator’s opening:
Explain process?
Any Ground rules?
Neutrality?
Non-adjudicative role? (Facilitator of negotiation/dialogue)
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Party self-determination?

Confidentiality (joint and in caucus)?

Settlement (not too critical for Commercial Division, where attorneys present and

parties sophisticated)

“Cheerlead” process? (e.g., “resolution,” satisfaction and adherence statistics [do
not say “success”]; flexibility of remedy, relationship possibilities,
accommodation of expression of feelings and interests, high level of party
involvement and control, integrative possibilities)

Party openings:
Who spoke? (Lawyer, Party?)
How introduced? (“What brings us here?”; not tell us your case)

Active Listening:

Use of silence? (leaving space for parties)
Avoiding detailed questions that interfere with flow and make
communication about mediator rather than other parties

Validation

Empathizing

Clarifying

Summarizing

Permitted (rather than cut off) emotional expression

Caught cues from parties, rather than driven to make own point?

Body Language:
Eye contact?
Body posture
Communicating listening and neutrality?
Presence?
Avoid “blocking” postures?

Note Taking:
Not excessive, obsessive?
Not interfering with contact?
Seeking not only key Issues, but also
Interests
Feelings
Options
Offers

Comments to Generate Cooperation, and Cooperative Problem Solving?
In Caucus: Avoiding “bad-mouthing” party outside the room

Opportunities Seized or Let Pass
Empowerment
Explaining Process
Encouraging Expression
Encouraging Option Generation
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Encouraging Choice
Encouraging Party Joint Problem Solving
Recognition (of)
Feelings
Interests
Progress
Offers/Options
Recognition (noting where one party recognizes something in the other)

Maintain Facilitative Role?
Kept parties first?
Asked more than told?
Encouraged constructive questions between parties?
Sought to discern parties’ needs, interests, issues and let those and the parties’
own moving force drive the process?
Balanced Control of Process?
Recognizing that Parties Drive Process

Build trust?

Build Understanding?
Noting perspectives?
Encouraging party restatement or reframing of “adverse” party perspective?

Work on Relationships?
Palatably Optimistic?
Respectfully Persistent?
Tactful Use of Humor?

Issues
Identified Interests?
Identified business needs?
Elicited dreams?
Identified Issues?
Raised by Parties (not mediator)?
Legal Issues not raised where Interest Focus preferable?
Timing
(not rushing to issues before party has chance for full expression)
Sharpen focus
Handling of Legal Issues
encouraged analysis by parties; analysis not performed by Mediator?

Option Generation
Facilitative?
Whose suggestions?



Brainstorming used?
Deferred Reality testing long enough to encourage option generation
Identified possibilities for business solutions?

Reality Testing
Encouraged Party to State Own Strengths
Inquired About Party Sense and Assessment of Weaknesses
Discussed Weaknesses in terms of:
Party’s own perceptions
Adverse party’s authorized stated perceptions
Raised Exploratory Questions About

Legal Points
Facts to be Proved
Risks
Risk Analysis
Decision Tree?
Percentages

Assessment of Legal Issues
Inducing clarity without being evaluative?
BATNA used?
Style: Inquiry or Pronouncement?

Use of damages assessement?

Effective Development of Standards
Fair
Doable
Customary
Reasonable
Legal Calculus

Caucus
Choose too soon?
Use too often?
Remembered to mention confidentiality?
Began by “checking in” with parties?

Settlement
Focussed issues for developing settlement agreement
Clarified Issues for inclusion in Agreement?
Ginger acknowledgment of closure?
Keeps own cows from racing to the barn?
Not over ‘til the weight challenged person sings
Developed effective writing
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