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MCLE INFORMATION 
Program Title:  Advanced Commercial Mediation Training 
Date/s:  June 12-13, 2018 Location:  New York, NY 

Total Credits: 16.0 New York CLE credit hours 

Credit Category: 
4.0 Areas of Professional Practice 10.0 Skills 
2.0 Ethics and Professionalism 

This course is approved for credit for both experienced attorneys and newly admitted 
attorneys (admitted to the New York Bar for less than two years). Newly admitted 
attorneys participating via webcast should refer to Additional Information and Policies 
regarding permitted formats. 

Attendance Verification for New York MCLE Credit 

In order to receive MCLE credit, attendees must: 

1) Sign in with registration staff

2) Complete and return a Form for Verification of Presence (included with course
materials) at the end of the program or session. For multi-day programs, you will
receive a separate form for each day of the program, to be returned each day.

Partial credit for program segments is not allowed. Under New York State Continuing 
Legal Education Regulations and Guidelines, credit shall be awarded only for attendance at 
an entire course or program, or for attendance at an entire session of a course or program. 
Persons who arrive late, depart early, or are absent for any portion of a segment will not 
receive credit for that segment. The Form for Verification of Presence certifies presence for 
the entire presentation. Any exceptions where full educational benefit of the presentation 
is not received should be indicated on the form and noted with registration personnel. 

Program Evaluation 
The New York State Bar Association is committed to providing high quality continuing legal 
education courses, and your feedback regarding speakers and program accommodations is 
important to us. Following the program, an email will be sent to registrants with a link to 
complete an online evaluation survey. The link is also provided above. 



ADDITIONAL INFORMATION AND POLICIES 

Recording of NYSBA seminars, meetings and events is not permitted. 

 
Accredited Provider 
The New York State Bar Association’s Section and Meeting Services Department has been 
certified by the New York State Continuing Legal Education Board as an accredited provider of 
continuing legal education courses and programs.  
 

Credit Application Outside of New York State 
Attorneys who wish to apply for credit outside of New York State should contact the governing 
body for MCLE in the respective jurisdiction. 
 

MCLE Certificates 
MCLE Certificates will be emailed to attendees a few weeks after the program, or mailed to those 
without an email address on file. To update your contact information with NYSBA, 
visit www.nysba.org/MyProfile, or contact the Member Resource Center at (800) 582-2452 
or MRC@nysba.org. 
 

Newly Admitted Attorneys—Permitted Formats 
For official New York State CLE Board rules, please see www.nycourts.gov/attorneys/cle. In 
accordance with New York CLE Board Regulations and Guidelines (section 2, part C), newly 
admitted attorneys (admitted to the New York Bar for less than two years) must complete Skills 
credit in the traditional live classroom setting or by fully interactive videoconference. Ethics and 
Professionalism credit may be completed in the traditional live classroom setting; by fully 
interactive videoconference; or by simultaneous transmission with synchronous interactivity, such as 
a live-streamed webcast that allows questions during the program. Law Practice Management 
and Areas of Professional Practice credit may be completed in any approved format. The 
transitional CLE requirement for newly admitted attorneys does not include the Diversity, Inclusion 
and Elimination of Bias CLE credit component. 

 
Tuition Assistance 
New York State Bar Association members and non-members may apply for a discount or 
scholarship to attend MCLE programs, based on financial hardship. This discount applies to the 
educational portion of the program only. Application details can be found 
at www.nysba.org/SectionCLEAssistance. 
 

Questions 
For questions, contact the NYSBA Section and Meeting Services Department 
at SectionCLE@nysba.org, or the NYSBA Member Resource Center at (800) 582-2452  
(or (518) 463-3724 in the Albany area). 
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Lawyer Assistance 
Program 800.255.0569

Q.	What is LAP?  
A.	The Lawyer Assistance Program is a program of the New York State Bar Association established to help attorneys, judges, and law 

students in New York State (NYSBA members and non-members) who are affected by alcoholism, drug abuse, gambling, depression, 
other mental health issues, or debilitating stress.

Q.	What services does LAP provide?
A.	Services are free and include:
	 •	 Early identification of impairment
	 •	 Intervention and motivation to seek help
	 •	 Assessment, evaluation and development of an appropriate treatment plan
	 •	 Referral to community resources, self-help groups, inpatient treatment, outpatient counseling, and rehabilitation services
	 •	 Referral to a trained peer assistant – attorneys who have faced their own difficulties and volunteer to assist a struggling  

	 colleague by providing support, understanding, guidance, and good listening
	 •	 Information and consultation for those (family, firm, and judges) concerned about an attorney
	 •	 Training programs on recognizing, preventing, and dealing with addiction, stress, depression, and other mental  

	 health issues

Q. Are LAP services confidential?
A.	Absolutely, this wouldn’t work any other way.  In fact your confidentiality is guaranteed and protected under Section 499 of 

the Judiciary Law.  Confidentiality is the hallmark of the program and the reason it has remained viable for almost 20 years. 

Judiciary Law Section 499 Lawyer Assistance Committees Chapter 327 of the Laws of 1993 

Confidential information privileged.  The confidential relations and communications between a member or authorized 
agent of a lawyer assistance committee sponsored by a state or local bar association and any person, firm or corporation 
communicating with such a committee, its members or authorized  agents shall be deemed to be privileged on the 
same basis as those provided by law between attorney and client.  Such privileges may be waived only by the person, 
firm or corporation who has furnished information to the committee.

Q.	How do I access LAP services?
A.	LAP services are accessed voluntarily by calling 800.255.0569 or connecting to our website www.nysba.org/lap

Q.	 What can I expect when I contact LAP?
A.	You can expect to speak to a Lawyer Assistance professional who has extensive experience with the issues and with the 

lawyer population.  You can expect the undivided attention you deserve to share what’s on your mind and to explore 
options for addressing your concerns.  You will receive referrals, suggestions, and support.  The LAP professional will ask 
your permission to check in with you in the weeks following your initial call to the LAP office.

Q.	 Can I expect resolution of my problem?
A.	The LAP instills hope through the peer assistant volunteers, many of whom have triumphed over their own significant 

personal problems.  Also there is evidence that appropriate treatment and support is effective in most cases of mental 
health problems.  For example, a combination of medication and therapy effectively treats depression in 85% of the cases.

N e w  Y o r k  S t a t e  B a r  Ass   o c i a t i o n

http://www.nysba.org/lap


Personal Inventory 

Personal problems such as alcoholism, substance abuse, depression and stress affect one’s ability to  
practice law. Take time to review the following questions and consider whether you or a colleague 
would benefit from the available Lawyer Assistance Program services. If you answer “yes” to any of 
these questions, you may need help.

1.	 Are my associates, clients or family saying that my behavior has changed or that I  
	 don’t seem myself?

2.	 Is it difficult for me to maintain a routine and stay on top of responsibilities?

3.	 Have I experienced memory problems or an inability to concentrate?

4.	 Am I having difficulty managing emotions such as anger and sadness?

5.	 Have I missed appointments or appearances or failed to return phone calls?  
	 Am I keeping up with correspondence?

6.	 Have my sleeping and eating habits changed?

7. 	 Am I experiencing a pattern of relationship problems with significant people in my life  
	 (spouse/parent, children, partners/associates)?

8. 	 Does my family have a history of alcoholism, substance abuse or depression?

9.	 Do I drink or take drugs to deal with my problems?

10.	 In the last few months, have I had more drinks or drugs than I intended, or felt that  
	 I should cut back or quit, but could not?

11.	 Is gambling making me careless of my financial responsibilities? 

12.	 Do I feel so stressed, burned out and depressed that I have thoughts of suicide?

CONTACT LAP TODAY FOR FREE CONFIDENTIAL ASSISTANCE AND SUPPORT

The sooner the better!

1.800.255.0569

There Is Hope



Name____________________________________________

Address___________________________________________

________________________________________________

City ________________ State ____ Zip__________________

The above address is my  Home  Office  Both

Please supply us with an additional address.

Name _____________________________________________

Address___________________________________________

City ____________________ State _____ Zip_____________

Office phone 	 (________)_____________________________

Home phone	 (________)_____________________________

Fax number	 (________)_____________________________

E-mail address______________________________________ 

Date of birth _______ /_______ /_______

Law school_ _______________________________________

Graduation date_____________

States and dates of admission to Bar:_ ____________________

■ As a NYSBA member, PLEASE BILL ME $35 for Dispute
Resolution Section dues. (law student rate is $10)

■ I wish to become a member of the NYSBA (please see
Association membership dues categories) and the Dispute 
Resolution Section. PLEASE BILL ME for both.

■ �I am a Section member — please consider me for
appointment to committees marked.

Please return this application to:  
member resource center,  
New York State Bar Association, One Elk Street, Albany NY 12207 
Phone 800.582.2452/518.463.3200 • FAX 518.463.5993  
E-mail mrc@nysba.org • www.nysba.org

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Join Our Section

Please designate in order of choice (1, 2, 3) from the list below, a maxi-
mum of three committees in which you are interested.

___	 Continuing Legal Education and Programming (DRS1020)
___	 Legislation (DRS1030)
___	 Membership (DRS1040)
___	 Diversity (DRS1100)
___	 Collaborative Law (DRS1200)
___	 Arbitration (DRS1300)
___	 International Dispute Resolution (DRS1301)
___	 ADR within Governmental Agencies (DRS1400)
___	 ADR in the Courts (DRS1500)
___	 Publications (DRS1600)
___	 Ethical Issues and Ethical Standards (DRS1700)
___	 Mediation (DRS1800)
___	� Mediation of Trusts, Estates, Guardianship and Elderly Disputes 

(DRS1801)
___	 International Mediation (DRS1802)
___	 Education (DRS2200)
___	 Website (DRS2300)
___	 Liaison and District Rep Coordination (DRS2400)
___	 Negotiation (DRS2500)
___	 New Lawyers and Law Students (DRS2600)
___	 Blog Master (DRS2800)
___	 Liaisons (DRS2900)

Dispute Resolution Section Committees

2018 MEMBERSHIP DUES 
Class based on first year of admission to bar of any state. 
Membership year runs January through December.

Active/Associate in-State Attorney Membership

Attorneys admitted 2010 and prior	 $275
Attorneys admitted 2011-2012	 185
Attorneys admitted 2013-2014	 125
Attorneys admitted 2015 - 3.31.2017	 60

Active/Associate Out-of-State Attorney memberShip

Attorneys admitted 2010 and prior	 $180
Attorneys admitted 2011-2012	 150
Attorneys admitted 2013-2014	 120
Attorneys admitted 2015 - 3.31.2017	 60

OTHER

Sustaining Member	 $400 
Affiliate Member	 185
Newly Admitted Member*	 FREE

Definitions

Active In-State = Attorneys admitted in NYS, who work and/or reside in NYS
Associate In-State = Attorneys not admitted in NYS, who work and/or reside in NYS
Active Out-of-State = Attorneys admitted in NYS, who neither work nor reside in NYS
Associate Out-of-State = Attorneys not admitted in NYS, who neither work nor reside in NYS
Sustaining = Attorney members who voluntarily provide additional funds to further  
support the work of the Association
Affiliate = Person(s) holding a JD, not admitted to practice, who work for a law school or bar association
*Newly admitted = Attorneys admitted on or after April 1, 2016
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S C H E D U L E  O F  E V E N T S

Tuesday, June 12, 2018, Morning Session
4.5 MCLE Credits (4.5 Skills)

8:00 a.m. – 8:30 a.m.	 Registration & Continental Breakfast

8:30 a.m. – 8:45 a.m.	 Welcome and Introduction to the Commercial Mediation Training 

8:45 a.m. – 10:00 a.m.	� Convening & Contracting a Commercial Mediation Choosing Processes, Setting Tone, 
Disclosing style, Expectations
Simeon H. Baum with Stephen A. Hochman

(1.5 MCLE Credit in Skills)

10:00 a.m. – 10:10 a.m.	 Break

10:10 a.m. – 11:00 a.m.	� Teaching and Training | Core Attributes and Skills of the Commercial Mediator
Simeon H. Baum

(1.0 MCLE Credit in Skills)

11:00 a.m. – 12:40 p.m.	 Role Play: Focusing on a Commercial Scenario
Small Groups with Facilitators

(2.0 MCLE Credit in Skills)

12:40 p.m. – 1:20 p.m.	 Lunch

Tuesday, June 12, 2018, Afternoon Session
3.5 MCLE Credits (2.5 Areas of Professional Practice, 1.0 Ethics)

1:20 p.m. – 2:35 p.m.	 Evaluation: (Whether, When & How)
Simeon H. Baum and Stephen A. Hochman

(1.5 MCLE in Areas of Professional Practice)

2:35 p.m. – 3:25 p.m.	� Forum: Unique Commercial Matters, Joint Sessions, Caucuses, and Risk Analysis)
Simeon H. Baum and Stephen A. Hochman

(1.0 MCLE in Areas of Professional Practice

3:25 p.m. – 3:40 p.m.	 Break

3:40 p.m. – 4:30 p.m.	 Ethics: Mediation Theory and the Role of the Mediator 
Simeon H. Baum and Stephen A. Hochman

(1.0 MCLE Credit in Ethics)

4:30 p.m. – 5:00 p.m.	 Q & A
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S C H E D U L E  O F  E V E N T S

Wednesday, June 13, 2018, Morning Session
3.5 MCLE Credits (3.5 Skills)

8:00 a.m. 	 Continental Breakfast

8:30 a.m. – 8:45 a.m.	 Introductory Remarks; Summary and Overview

8:45 a.m. – 9:15 a.m.	 Decision Tree Analysis in Mediation and Use of Risk Management Software
	 Simeon H. Baum and Stephen A. Hochman

	 (.5 MCLE in Skills)

9:15 a.m. – 9:40 a.m.	 Risk Analysis Exercise
	 Simeon H. Baum and Stephen A. Hochman

	 (.5 MCLE in Skills)

9:40 a.m. – 10:05 a.m.	 Lawyers Advocacy - Coaching Counsel
	 Simeon H. Baum and Stephen A. Hochman

	 (.5 MCLE in Skills)

10:05 a.m. – 10:20 a.m.	 Break

10:20 a.m. – 12:00 p.m.	 Role Play: Focusing on a Commercial Scenario 
	 Small Groups with Facilitators

	 (2.0 MCLE in Skills)

12:00 p.m. – 12:45 p.m.	 Lunch

Wednesday, June 13, 2018, Afternoon Session
4.5 MCLE Credits (1.5 Areas of Professional Practice, 2.0 Skills, 1.0 Ethics)

12:45 p.m. – 2:00 p.m.	 Mediator’s Proposal | Whether, When & How
	 Simeon H. Baum and Stephen A. Hochman

	 (1.5 MCLE in Areas of Professional Practice)

2:00 p.m. – 2:10 p.m.	 Break

2:10 p.m. – 3:25 p.m.	� Forum – Impasse Breaking: The Art of Diplomacy – Handling Challenges in Personalities, 
Bargaining Style, Strategies, Commitment Level, Inter- Party Dynamics, and Messages

	 Simeon H. Baum and Stephen A. Hochman

	 (1.5 MCLE in Skills)

3:25 p.m. – 3:50 p.m.	� Mediator Self Care
	 Simeon H. Baum and Stephen A. Hochman

	 (.5 MCLE in Skills)

3:50 p.m. – 4:00 p.m.	 Break

4:00 p.m. – 5:00 p.m.	 Ethics: Remaining Ethical Issues
	 Simeon H. Baum and Stephen A. Hochman

	 (1.0 MCLE in Ethics)
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Resolve Mediation Services, Inc. 
1211 Avenue of the Americas, 40th Floor 

New York, NY 10036-8704 
(212) 355-6527 (tel.) 
(212) 753-0396 (fax) 
info@mediators.com 

 (www.mediators.com) 
 
 

Simeon H. Baum 
                         President 

 
Simeon Baum, President of Resolve Mediation Services, Inc., has successfully mediated 
over 1,000 disputes.  He has been active since 1992 as a neutral in dispute resolution, 
assuming the roles of mediator, neutral evaluator and arbitrator in a variety of cases, 
including the highly publicized mediation of the Studio Daniel Libeskind-Silverstein 
Properties dispute over architectural fees relating to the redevelopment of the World 
Trade Center site, Trump’s $ 1 billion suit over the West Side Hudson River 
development, and Archie Comics’ shareholder/CEO dispute.  Since 2005, he has 
consistently been listed in “Best Lawyers” and “New York Super Lawyers”for ADR, was 
the Best Lawyers’ “Lawyer of the Year” for ADR in New York for 2011, 2014, and 
2018; and in International Who’s Who of Commercial Mediation Lawyers 2012-18. 
 
An attorney, with over 30 years’ experience as a litigator, Mr. Baum has served as a 
mediator or ADR neutral in a wide variety of matters involving claims concerning 
business disputes, financial services, securities industry disputes, reinsurance and 

insurance coverage, property damage and personal injury, malpractice, employment, ERISA benefits, accounting, 
civil rights, partnership, family business, real property, construction, surety bond defaults, unfair competition, fraud, 
bank fraud, bankruptcy, intellectual property, and commercial claims. 
 
Mr. Baum has a longstanding involvement in Alternative Dispute Resolution ("ADR"). He has served as a neutral for 
the United States District Courts for the Southern and Eastern Districts of New York Mediation Panels; New Jersey 
Superior Court, Civil Part, Statewide; Commercial Division, New York State Supreme Court, New York & 
Westchester Counties; U.S. Bankruptcy Court, Southern & Eastern Districts of New York; the New York Stock 
Exchange; National Association of Securities Dealers; the U.S. Postal Service, the U.S. Equal Employment 
Opportunity Commission, CPR, AAA, and National Academy of Distinguished Neutrals (NADN), among others.   
 
Mr. Baum’s peers have appointed him to many key posts: e.g., Member, ADR Advisory Group, Commercial 
Division, Supreme Court, New York County; ADR Advisory Group and Mediation Ethics Advisory Committee, 
N.Y. State Unified Court System.  Founding Chair of the N.Y. State Bar Association’s Dispute Resolution Section, 
he was also subcommittee chair of the N.Y. State Bar Association’s ADR Committee; Legislative Tracking 
Subcommittee Chair of the ADR Committee of the Litigation Section of the American Bar Association; Charter 
Member, ABA Dispute Resolution Section Corporate Liaison Committee; President, Federal Bar Association’s 
SDNY Chapter, and Chair of the FBA’s national ADR Section.  He is past Chair of the New York County Lawyers 
Association (NYCLA) Committee on Arbitration and ADR.  Besides serving on the NYCLA’s Committee on 
Committees, he is past Chair of the Joint Committee on Fee Dispute and Conciliation (of NYCLA, ABC NY, and 
Bronx County Bar Associations), and is on the Board of Governors, NYS Attorney-Client Fee Dispute Resolution 
Program.  He is also a Fellow of the American Bar Foundation. He is a Director for the New York NADN panel.  
 
Mr. Baum has shared his enthusiasm for ADR through teaching, training, extensive writing and public speaking.  He 
has taught ADR at NYU's School of Continuing and Professional Development, and he teaches Negotiation, and 
Processes of Dispute Resolution (focusing on Negotiation, Mediation and Arbitration) at the Benjamin N. Cardozo 
School of Law.  He developed and conducts 3-day programs training mediators for the Commercial Division, 
Supreme Court, New York, Queens, and Westchester Counties. He has been a panelist, presenter and facilitator for 
numerous programs on mediation, arbitration, and ADR for Judges, attorneys, and other professionals.  Mr. Baum is 
a graduate of Colgate University and the Fordham University School of Law.   
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SUMMARY OF PROFESSIONAL BACKGROUND AND MEDIATION EXPERIENCE 

of 

Stephen A. Hochman 
shochman@prodigy.net 212-750-8700 ext 129 

Mr. Hochman recently retired from the New York City law firm of Friedman, 
Wittenstein & Hochman, where he practiced from 1987 - 2006, first as a 
partner and later as counsel. He was a founding partner in the firm now known 
as Kramer, Levin, Naftalis & Frankel, where he practiced from 1968-1987, 
specializing in corporate, commercial and securities law. He also represented 
both investors and issuers in real estate, tax oriented and other types of 

investment partnerships. Prior to 1968, he was a partner in Kramer, Nessen & Hochman and an 
associate at Proskauer Rose Goetz & Mendelsohn, where he began the practice of law following 
his graduation from Cornell Law School in 1959. 

Mr. Hochman now practices exclusively as a mediator and arbitrator. He is a member of CPR's 
Panel of Distinguished Neutrals and is on the mediation panels of the federal district courts in the 
Southern and Eastern Districts of New York, the U.S. Bankruptcy Court in the Southern District 
of New York and the New York State Supreme Court's Commercial Division in New York 
County. For many years he has been one of the two mediation trainers certified by the New York 
State Office of Court Administration to train the mediators for the Commercial Divisions in the 
Supreme Courts in New York County and various other downstate counties. He is also a Special 
Master for the Appellate Division, First Department, of the New York State Supreme Court. 

Mr. Hochman writes, consults and lectures frequently on the subjects of arbitration and 
mediation and is a member of the American Law Institute and various ADR-related bar 
association and advisory committees. He is a former Chair of the Arbitration Committee of the 
American Bar Association's Section of Dispute Resolution and former Co-Chair of its Large, 
Complex Case Subcommittee and served as a member of the American Arbitration Association's 
Securities Arbitration Rules Task Force and its Commercial Arbitration Practice Committee. He 
is presently a member of the Executive Committee of the New York State Bar Association's 
Section of Dispute Resolution and Co-Chair of its ADR in the Courts Committee. He served for 
many years as Chair of the American Law Institute-American Bar Association's annual program 
on Alternative Dispute Resolution and Chair of its annual program on Corporate Mergers and 
Acquisitions. 

Mr. Hochman has mediated over 350 commercial, business, international and other types of 
disputes, including securities, contract, employment, insurance, real estate, bankruptcy, 
construction, franchise, brokerage and class action disputes, approximately 98% of which have 
settled. In addition to his own investment activities, he serves on the investment committees and 
boards of various not-for-profit corporations, including several hospitals and a non-profit captive 
re-insurance company. Mr. Hochman has also been an Adjunct Lecturer in Securities Regulation 
at Columbia Law School and an Adjunct Lecturer in both Mergers and Acquisitions and 
Alternative Dispute Resolution at Fordham Law School. 
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UNCONSCIOUS EXCELLENCE 
An Exploration of Mastery and Incompetence 1 

Being Alfn. a Rumination nn Ari, Craft, Cal'eer, Bungling. Skill AcquisiliuJI, Bell l'urv(:J, 
Bateholl, Cnaking, Surfing, Denti.ury, Tree Trilnming, and Why ,11.,{ediatur.J tJnd Facilitut<1rs J\ifuy 

Be Dangerous to Tho.te We Are frying 10 Help 

Peter S. Adler 2 

1 Crnoptcr 2 in Bri11ging Peace Into Th" !Wom: The Pemmal Qualities 'If the Media/Qr edited by l>avid Hoffman and 
D~micl BowHng, Jos:::£cy·Bass, 2003. 
2 Peter S. Adlcr, Ph.D. i• President of The Keystone Center which speciali:as in lhe mediation of science and public 
policy problem<. The author is indcbtot.I to colleagues who critiqu<><l early dr•J\s of this paper, among diem, .John 
Forester, Chris Hunt.-yman, P~uJ Cu::i:grHvc, RobL:rt Benjamin, ;,ind Kem LO\\'t)'· 
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t. Right Livelihood 

If you are reading this, the odds are pretty good that you are a mediator, facilitator, 
ombudsman, or arbitrator. I am too. Mo~tly I mediate and facilitate. Along with a 
fow other colleagues with whom I am associated, I have been doing this work for 
about 25-ycars. I study it, practice it, and teach it and find a certain triangular 
nourisluncnt in doing all three. Primarily, though, r consider myself a practitioner. 
My specialty is environment, health, and energy issues. 

Over the years I have worked on matters ranging from out-of-watershed bulk water 
trnm;fers, the siting of geothennal power plants, and the creation of new 
telecommunication regulations. r have mediated many ot11er more ordinary cases as 
well, inside and outside the court system, including disputes over broken promises, 
harking dogs, fights at weddings, and several especially nasty church and 
university fouds. Admittedly, plunging into other people's confusions is a peculiar, 
possibly aberrant way to make a living. Nonetheless, it is what l do and by some 
tlukc, I like doing it. 

When 1 was a graduate student in sociology, one of my professor:; assured me that 
1 would one day have to choose between working in the world of al.-tion versus the 
world of ideas. Tums out he was wrong. The conflict resolution field combines 
both and does it beautifully. At its mo~t elemental level, we get to try and help 
people get un-stuck and solve vexatious and stubborn problems with a 
methodology that, when ii doesn't work, has few serious negative side effects. 

When it docs work, big things seem to happen. Agreements are made, relationships 
are improved, and people have new road maps for the future. Intellectually, people 
like me and you are privileged to study up close and personal the intricate ways 
human predicaments can be framed and tamed, how solutions can move from 
being exclusive to inclusive, how adversaries can turn the comer and become 
partners, how we can get all the people involved into the action and still get some 
action, and how people who mistrust each other deeply can ultimately face larger 
problems together. 

Because conflict tends to be a sometimes nasty and venal crucible of human 
affair:;, much of what we do is not just repugnant to other people, it is also - when 
they actually see what goe~ on -- boring. Mediation is not the big theater most 
people think it is. More often, it is something akin to a double-header baseball 
game. There are a lot of innings with not-too-much-happening interrupted once in 
a while by a high-intensity moments when the bases are loaded and a flinty-eyed 
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pitcher goes memo a mano with a great slugger. In evolutionary or biological terms 
(having never met good metaphors that eouldn 't be mixed}, multi-pruty and multi­
issuc mediation is a quintessential example of what evolution expert Stephen Jay 
Gould called "punctuated equilibrium." 

In my practice, I tend to work in the baekgrowid ofpuhlic quarrels over natural 
resources, health, energy development, and social and economic policy. Most of 
the dil:lput~ I get involved in have a lot of parties, are laden with ideological 
differences, and fraught witl1 contentious politics and contested science. Usually, 
there is a legal or regulatory flap going on, or one that everyone recognizes is 
c-0ming soon. In many of my cases and projects, business people want t~i make or 
do something, non-governmental organizations and community advocates oppo,<;e 
it, and government agencies arc struggling to decide which public policies and in 
what combination properly apply. 

I get ilJvolved in other conflicts as well. There arc the usual business fights -- the 
hv(i corporate officers locked in mortal combat, the shareholder factions trying to 
wre:;tle control from each oilier, and the construction disputes where costs have 
!darted to outdistance potential profits. I have been in the middle of family owned 
partnen;hip diiisolutions in which all sides were slowly descending into the abyss. 
And there have been numerous organizational matters which challenge our best 
ideas about democracy: parliamentary impasses, strategic planning problems, 
leadersliip battles. 

Surprisingly, all of these ca'lCS follow a certain pattern. People (usually, but not 
always, of good will) espouse divergent positions or interests. Each side seeks 
advantage. They clash. They attempt to work things out. They fail. They start 
demonizing each other. Communication channels get clogged or severed. Deep 
distrust starts to permeate every transaction. Matter~ radiate centripetally or 
centrifugally and the dispute escalates. Each side counts on threats, brinkman:;hip, 
and bluff..; to further its position. Finally, staring into the mirror ofunccrtainty and 
possibly an inferno of future conflict, someone says "let's try to mediate." There is 
a shuttling of foet, small mutterings and throat clearings, a bil of denial and face 
saving, and finally people consent to sit down and negotiate. To paraphrase my 
colleague Howard Bellman, "Having made a big mess in the kitchen, they now 
want me to come in and cook them a nice omelette.'' 

In these kinds of melodramas, I have always thought my little part was fairly 
straight forward. I help people organize and stage difficult, touchy discussions. IfI 
can, I shepherd them through the substantive, procedural, and psychological 
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mazeways they have created and bring some semblance of discipline to the 
processes of communication, negotiation, and agreement-seeking. In some 
environmental cases, participants need a lot of help as they puzzle their way 
towards a reasonable juxtaposition between viable commerce, a healthy 
environment, and social equity. Jn other cases, matters come down to interpersonal 
dynamics and attributions (rightfully or wrongfully) of avarice, revenge, or honor 
vindicated. In all cases, regardless of origins and dynamics, I follow Casey 
Stengel's dictum: "My job is to get all of these guys to hit a home run." 

To do this, l try to have a variety of strategies at the ready. Sometimes matters 
require political disentangling. Other times, it is all about wayfutding, coalition 
development, vision setting, cohesion building, deal making, and the bargaining 
out of impasses. Some of what I do seems counter-intuitive to people outside our 
profession. With social workers, educators, psychologisL'I, and others accustomed 
to endless verbal jujitsu, I try to narrow the issues and focus 011 problem framing 
and problem solving. \Vith lawyers, engineers, and business professionals who are 
comfonab!e slapping down position papers, l may try to de-position their demands, 
widen the view plane, and focus on the communication of needs and interests. 

Without meaning to boast, I think after 25-years of doing this kind of stuff that I 
now know something about designing good issue "taming" processes, convening 
stakeholders, mediating differences of opinions, helping people build <:<)nstructive 
working relationships, and infusing high qualily scientific and technical 
information into deliberations. All of this makes me, and you if you are also in the 
trade, potentially incompetent and quite possibly ha?.ardous to the very people we 
arc working so hard to help. 

2. For \Vhom the Bell Curve Curves 

It really makes no difference if you are a grizzled veteran of hundreds of disputes, 
a newly minted conflict resolver emerging from the womb of the university, or a 
certified graduate of four 150-hour training programs. Consider this: your clients 
and participants are at risk from the best of your intentions. Not only that, you 
yourself arc injcopardy of deluding yourself that you are doing something helpful, 
that your failures are harmless, and that your successes are great victories. It turns 
out that the highest forms of proficiency and the lowest forms of incompetence are 
lwu ends ofthc bell curve with the majority of us falling somewhere in between. 
Most of us, most of the time, are adequat.e and unexceptional. Stated differently, 
we get by. 
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Unforlunately for conflict resolvers, hell curves aren't all that helpful if you want 
to locate or improve your mediation and facililation skills with any precision. The 
hot shots can't really tell us what it is they do tQ be exceptional and the 
nincompoops are blithely unaware that what they are doing doesn't work. 
Although most people think it is self-evident ("we know it when we see it"), 
incompetence may actually be a little easier to ferret out. Cornell psychologist 
David Dunning says incompetent people tend to be supremely confident in their 
own abililies and oblivious to the fact lhat they are mucking things up. Through his 
research, Dunning found that the blunderers, bunglers, goofs, and ignoramuses 
among us arc actually more confident in themselves than lhe people who do things 
well. 

Dwming's work gct's even more interesting because the incompetents turn out to 
be in double jeopardy. They not only screw things up, but they also lack the 
reflective skills needed to change their patterns and make lhings better. Dunning 
says that this deficiency in self-monitoring skill explains why the humor-impaired 
keep telling jokes that are not funny, day traders repeatedly jump back into the 
market and lose more money, and "the politically clueless continue holding forth at 
dinner parties on the fine points of campaign strategy." 'rhoughts/l11er1.htmL Ambrose 
Bierce said it even better: "fgnorance ain't so much what you don't know as what 
you do know that ain't so." 

/\t the other end of the spectrum we have the more complicated business of 
"excellence" which the dictionary defines as "ability to an eminent degree" and 
"surpassing merit, skill, or worth."• These definitions sound fine so long as they 
stay comfortably disembodied from what we actually do. [n arenas where it is 
observably harder to obscure bad results (sign making, truck driving, dermatology, 
fire fighting, newspaper printing), excellence is ahout measured performance that 
is superlative, meaning it is statistically far above the average, light years ahead of 
what the nincompoops do, and verifiable and replicable to other observers. Al! of 
which is a tricky bit of business when we talk about the stuff mediators, 
facilitators, and other people in helping profe~~iorn; seem to do. 

'<.;oode, E. (1'>99). "Why the Ignorant are Blissful: Inept Individual• 007.e Cunlitlcnc." originally in New York 
Times, now at http:/lwww.ienspider.com/I! Wl>I 

'Brown, L. (cd) The N<'W Shur/er Ox/urd English Dlctiorwry. Volume l, Oxford University Pr<-ss, 1993. 

5 

11



This is not to say that many good people have not struggled mightily to deepen our 
understanding of what performance with distinction really is. John Gardner, former 
head of Carnegie Corporation and a Se(-Tetary of Health, Education and Welfare 
during the Johnson years, viewed excellence in his area of interest, educution, as a 
set of"critical qualities of mind" conjugally wedded to "durable qualities of 
character." ) Dan Goldin, long-time NASA adminiiitrator, used to argue for human 
and hardware systems that could be engineered around a "faster, better, cheaper" 
philosophy with the implication being that this honed a version of excellence.• And 
Tom Peters, after describing an entire business strategy called MBWA 
("management-by-walking around"), experienced what he himself called "a 
blinding flash of the obvious." He said that business excellence consists of caring 
for customers, taking care of your people, and constantly innovating.' 

In the world of conflict resolution, it has been our professional associations that 
have thought the hardest about all this. They have actually tried to embrace 
practical strategics for calibrating and achieving a core level of proficiency. The 
Society of Professionals in Dispute Resolution, the Academy ()f family Mediators, 
and the Conflict Resolution Education Network, through their newly merged self, 
the Association for Conilict Resolution, have .a fine history of producing standards, 
ethics, and best practice statements. Like other professional groups mnging from 
dental hygienists to plumbers to Fung Shui practitioners, mediators and facilitators 
have been trying to define themselves by what they aspire to do. In the process, 
excellence has been rendered down to the pursuit of certain core values -­
voluntarism, inclusion, confidentiality, djversicy of opinion - followed by very 
detailed caveats and admonitions. All of this seems good for beginners and 
journeymen but not very helpful for people with a dozen or more years of 
mediation and facilitation experience under their belts. 

There is, however, another approach. Beyond the bell curve and our statistical 
notions of excellence lies what Hawaiian cultural historian George Kanahele called 
"kOnO. ole" and what he sought to teach to the owners, executives, bartenders, 
maids, and bell caps in the Island visitor industry. "K nnc . ole" means 

'0..rdnct, }. EJ;cdltnce: Cun We fie ~Jplo/ and £zccllrn1 To<>> W.W Norten & Camjl'1ny, 1995. 

• Uergreen. I... Vnyag• Tn Mar.<: NASA'" Sem-ehfor Life IJ•><>11<l /!arth. New York: Ri•erhead Uooks. 2000. 

'Pctct•, T. ond Austin,'.'!. A PaS>iun Fur Excell111C1, l\ew York: R•ndom House, 1985. 
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"flawlessness."' In Old Hawaii, wrote Kanahele, when a warrior, craftsman, 
priest, or King's official perfonned a task in his or her line of work, it was 
expected to be done perfectly and without defect. The concept was something akin 
to continuously rising standards: doing the righL thing, in the right way, at the right 
time, in the right place, tO the right person, for the right reason, with the right 
feeling ... the first time. !\II ufwhich locates our work as mediators in tht: realm of 
·'craft" as opposed tQ a1t and art form and which brings us to the idea of"ma~lt:ry." 

3. Proficiency and Its Pathways 

Years ago, I heard a description of the "Four Stages of Skill Development" that, if 
you are learning to play a violin, ride a bicycle, speak Hindi, ice skate (or 
presumably mediate disputes), looks something like this." 

I. 
Unconscious 
Incompetence 

JV. 
Conscious 

Competence 

Here's how it actually seems to work. 

IL 
Conscious 

Incompetence 

Ill. 
Unconscious 
Competence 

Imagine you arc walking along a lovely beach one day and you happen to see 
someone surfing just off shore. It is a warm, bright morning. You stop and watch. 
Sunlight streams down and dances on the water. Sea birds arc squawking and 

'Kanahele, 0. Ku KanaAaSrand tall: A Sean;l1for /fllwaiiaJt Yalues. llonolulu: University of Hawaii Pre.", 1993. 

•Bernie Mayu, Chrh Moore, and Su.<an Carpenter told me ahout thi• in the early 1980s. I'm not sure ii' they 
Hclu~Uy invented the nlodel or heard it fro1n sonteone else. Regardless, the model ha~ a «'Tia.in clci{ancc Hntl 
~cn.-.ihility tho.t makes it pedogogically usefur \\:hich is one of the reasons it get's:: recited a.t the ~brt of n1any 
mcdialion D'a.ining pmgrarns. 
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flapping above you. You gaze, mesmerized, as a certain surfer you have been 
watching steers his board into a wave, catches the leading edge of the wave' s inner 
curl, rises to his foct, zigs and zags and dances down the slope of water, and then 
rides the break a few hundred feet until the power of the surge plays itself out on 
the flat of the shore. 

Maybe it happens then or maybe it is a day or ~:vo later. You are bewitched, 
smitten with the idea that you can stand up on a stick of wood on top of the water 
and move with it. You go rent a board, drag it out in the water, fumble and bumble 
around in the baby surf, and eventually you crouch your way over a small ripple on 
your knees. You do it again. And again. Eventually you are in a half.standing, half· 
stooping position. At the end of the day, you have had a grand time goofing off at 
the beach, gotten fried from the sun, and caught your first few waves. 

You could let all this go as an enjoyable one day escape. Or you could be hooked. 
If its the latter, what you have prnbably just experienced is the first stage of a 
leaming trajectory that is called "Unconscious Incompetence." Basically, this is the 
"dumb and happy" stage of skill acquisition. You are enchanted with what you are 
experiencing, ignorant about real surfing skills, and oblivious to what you don't 
know. rfyou stay the course in your effort to surt; you will, with varying degrees 
ofctfort, move into a second phase ofleaming called "Conscious Incompelence." 

At this point you are aware of your lack of skills and resolved to learn more. In 
effect, you now know what it is that you <lon't know. So you study, practice, and 
plod your way through a series of recurrent surfing experiences. lfyou were trying 
to learn violin, this would be the equivalent of doing scales. J f you were studying 
Hindi, it would be repeated and exaggerated pronunciation, practicing the reading 
and writing of script, and doing conjugations and declensions. r f you were working 
on bike riding or ice skating, you would be spending a lot of time with skinned 
knees and elbows or sprawled out on the sidewalk with a cold and sore butt. 

Comes a time, however, when you somehow move into a third stage called 
"Conscious Competence." Although there are achievements that seem to mark the 
passage, it isn't always a clear transition. h just happens. With concentration and 
great expenditures of energy, you can perfonn the sequences and techniques that 
surfing requires. You know something about long boards and short boards, skegs 
and tethers, and how wax makes a ditlerencc to the traction your feet have on a wet 

14



piece of fiberglass. You can paddle out, wait for a set, catch a small wave with 
generally positive results, and have a pretty good time doing all this. 
Unfortunately, it is also very hard work. After each ride, you are exhausted. 

Eventually, of course, things get easier and you cross another invisible frontier. for 
most people it takes years. For a few it might be months and for a tiny minority, it 
could be days. It might happen like this. One day you paddle out to a shore hreak, 
one that you've been surfing at for awhile. You know the geography of this 
particular stretch of ocean, the reefa, sandbars, and seasonal ocean moods. On thi~ 
day you take on a bigger and more challenging wave. Maybe its strategic or maybe 
its just something you decided by impulse. Regardless, you catch it at exactly the 
right moment, impeccably carve a luminescent groove in the water, revel in the 
spectral blues and greens and the fluid forces of water in motion, and come out the 
other side, not tired but energized and exhilarated. 

You are now in that place called "Unconscious Competence," that beltway of 
human affairs where you can surf with a minimum of choreography and without 
thinking your way through evety move. l think of this as "mastery," a kind of 
unintentional excellence that is fluid and beyond the rational procedures and 
techniques of reason. When you come to this moment, relish it because it is usually 
fleeting. Very shortly you will start the cycle over again, quite possibly with some 
new or kindred sport (wind .surfing, para sailing, snow boarding), but also when 
you are confronted by some new aspect of surfing (a bigger wave, a faster set, a 
cleaner fonn, a whole new location) that devolves you back to previous stages, and 
possibly to the very beginning -- the unconscious incompetence stage. 

The role of the unconscious as a developmental element of competence and 
incompetence has long been suspected. Recent experiments, however, reveal just 
how important mental processes that arc nonnally inaccessible to our conscious 
self are in shaping professional judgements. ln a battery of paper and pencil and 
card game testq, psychologist ·1bomas D. Wilson has shown thal people divine or 
intuit the "rules of the game" well before they understand them intellectually. Jf 
true, the implications of this are potentially far reaching. Rather than being some 
vast ~wamp of primordial memories and suppressed emotions that only therapists 
can decipher, the unconscious is probably more akin to Windowi;, DOS, Unix, or 
Palm OS. It runs in the background of our thinking, learns and adapts, evaluates 
circumstances, sets goals, detects threats, judges people, and deduces causes and 
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effects, all below our nonnal waking radar systems." 

This also suggests a ditlerenl way of thinking about mastery. Instead of being a 
condition, or strata, or state, its is probably more like a succession of unconscious, 
semi-conscious breakdowns and breakthroughs. Mastery isn't persistent and it isn't 
about continuous precision, though it may well be perceived that way by those who 
have not been exposed to the fundamentals. To the contrary, mastery is full of 
interruptiQns, failures, reversions to old pallems, discoveries, and small 
incremental gains. But there is also something else at play that the "four Stages of 
Skill Development" model doesn't pick up: an obsession with perfection. 

Gifted and remarkable people, says Malcolm Gladwell in an article on what he 
calls "physical geniuses," have great passion for their work and endless 
inquisitiveness about how to do it better. They are in love with what they do and 
they do it over and over. They seem to be on a high level quest for exactness, 
flawlessness, and precision and their commitment to the pursuit is recognizable hy 
others. Fighter pilots (the Top Guns) and professional athletes (those who are 
selected by colleagues for the Pro nowl) are good examples but so too are many 
auto mechanics. barbers, and chiropractor~ r know. Everyday lives arc filled with 
great examples, if we stay alert for them. 

High on my personal list is Dr. Harry Ishida who is able to bring science, craft, and 
art together in dazzling ways. Harry is my dentist. He understands mouth anatomy, 
jaw dynamics, the aging process of teeth, and the inevitability of disease. He works 
with human and synthetic materials with equal dexterity, does extractions and 
fillings without pain, casts molds , shapes molars, and does all of this and more 
with a continuing, quiet competence that l have admired for many years. 

The same is true of Bill Stcinhon; the guy who annually trims our 60-year old 
avocado tree. For all of his 215-pounds of bulk and discomfort in social situations, 
Bill is agile, graceful, and shrewd when he get's anywhere near a tree. Moving 
through the branches and limbs, he is constantly surveying the tree, looking al the 
health of leaves and bark, examining its features, and noting our tree's ba~ic dei;ire 

10 Begley, S. "The Unconscious You May Be the Wi~er llnlf," Wall Sll'ee/ Joumaf, Aug 30, 2002 cuurtc>y or 
SFGatc.cum 
(h1tp:/lwww.>~atc.oom/cgi-bini"rticle.cgi?lile 'inews/archive/2002/0&/JO/financial09 l 9F.DT0060.DTL). 
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to grow over and into my neighbor's window. Like Harry Ishida, Steinhoff 
translates complex ideas into demanding movements and intentional strategies, in 
this case, the craft of the arborist. " 

Then there is Charlie Wil~on (no relation to psychologist Thomas Wilson) who, 
according to Malcolm Gladwell, is one of the hest brain surgeons in the country. 
He is a high achiever who works mainly on pituitary tumors. 'Vilson thrives on 
complexity. Gladwell reports this reflection from one of 'Nilson's younger 
colleagues: "Most people are afraid of aneurysms. He wasn't afraid of them al all. 
He was like a cat playing with a mouse."" Or listen to Anthony Bourdain, a well 
regarded chef who is also a heroin add id who never wanted to do anything else 
except work with food. "Line cooking <lone well," he says, "is a beautiful thing to 
watch. It's a high speed collaboration resembling, at its best, ballet or modern 
dance. A properly organized, full loaded line cook, one who works clean, and has 
'moves' -- meaning economy of movement, nice technique and, most important, 
speed-- can perlorm his duties with Nijinsky-like grace."" 

Observers of very accomplished people tend to wax metaphoric about the 
virtuosity of"Unconsciou:,; Competence" but it seems to come down to six 
interlaced elements which I'll call "gilts," "models,". "reps," "chunks," "critiques," 
and "grace." If these six workings really progressed step-like in a sequential way, 
life would be neat and predictable. Reality seems otherwise. Th.ink them instead as 
layers of a Viennese chocolate-raspberry torte with a mocha sauce and a light 
slathering ofwhippcd cream. All of the parts bind and blend together in ways that 
could be dis-aggregated if you tend to be a dissembler and require all your food to 
be separated into its constituent parts prior to consumption. Somehow, everything 
in a cake like this does better together. The ingredients create a culinary "synergy" 
in which 2 + 2 = 7 on the ten-point Richter scale of tortes. 

u A<lk.T, P. Beyond Paradise: Encounters in Jlmvaii lf'hcre the Tuur Bus ,\'ever Jlun.-;. \Voodbridgc CT: Ox Bo\tt· 
Pn:..,, 1993. 

12 <.;ladwell. M. 'The Physical Oeuiu"' What do Wayne Gretiky, Yo-Yo Ma, •ml• Brain Surgeon I lave in 
Common'!." The New y,,,ker, August 2, 1999. 

:0 

''Kitchen C:nnfidential: AIA-e11111rcs in the CuliMry Underbelly. Anthony llourdaio, I .ondon: Bloomsbury, 2000. 
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Lee's take "gifts" and endowments first. Hasically, some people (perhaps most 
people) are blessed with certain raw talents and dispositions. It may be a unique 
capacity, a .special mental acuity, or even some lutcommon physical peculiarity. 
Former Senator Bill Bradley, for example, wa~ one of the best basketball players 
Princeton ever produced and a starter with the New York Knickerbockers. Little 
known fact: Bradley was actually born with some extra peripheral vision. Baseball 
player Tony Gywnn, a superb hitter, says he can see the ball traveling to him. The 
average speed of a pitched ball is 89 miles per hour. Most of us can't sec anything. 
Harry Ishida, my dentist, has very small hands that can fit into large talkative 
mouths like mine quite easily. And Ludwig Beethoven, Biuce Springstein, and 
Madonna all seem blessed with a certain "ear" for the sounds and cadences of their 
time. 

The concept behind this has been well descrihed by Howard Gardner." While we 
tend to think oflogical-mathematical aptitude as the key attribute for success, there 
arc, in fact many other forms of intelligence. Gardner sees physical and kinesthetic 
abilities as a different but equally useful form of intelligence. So is musical 
intelligence (think of Yasha Hcifitz), spatial intelligence (think of frank Lloyd 
Wright), natural intelligence (think of Daniel Boone in America or Richard Burton 
in Africa), linguistic intelligence, or emotional and interpersonal intelligence. 
Ability comes in many forms and it is highly differentiated. 

By itself, however, talent doesn't guarantee anything. Lot's of us have mental, 
physical, spiritual, or emotional gifts that, for a variety of reasons, are squandered 
or are so unbridled that they can't amount to anything. Or perhaps parents and 
teachers fail to recognize them or we are told over and over again that they are 
useless. The second component of mastery, therefore, is a "model" lhat arouses our 
curiosity. To cultivate ahility we need examples that open up prospects. The man 
on the beach needs to see the surfer hefore he can be smitten. A Winton Marsallis 
gets his jump-start from hearing Louis Armstrong. And a young woman with 
sculpn1raJ instincts must see (and more likely feel) the art of a Henry Calder or 
Jean Arp before she can grasp that the mind's eye can create beautiful and 
enduring fonns. Models create possibilities. Mediators and facilitators arc no 
different. We require a picture or schematic of that which intrigues us. Jn effect, 
the model says "look, here's someone doing something unusual to help make an 

•• G•rdncr, H, 71,,, Disciplined Mind (Simon & Schu>tcr, !999); /n1e•l/lf:ence l/eframed: Multiple /rue/lige11e<sfor 
the 21st Century(Rasic Books, 1999) 
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agreement and I want to do that" 

In the realm of conflict resolution, there are no lack of models. In fact, most of us 
in the profession tend to delimit our thinking, ::oeltle on one approach, and then put 
on h!in<lers to others. finding something that works and getting good initial resull~, 
we tend to forget that biological necessity and S(•cial ingenuity have, over 40,000 
years, created thousands of interesting, and artful ways of mediating disputes. The 
Big Man tradition in New Guinea is one. Hawaiian Ho'oponopono is another. So 
too are the Leopard Chief tradition~ of Central Africa, the disentllngling 
ceremonies of Melanesia, the tr<1ditiona! Lok Jirga in Afghanistan, the peace pipe 
ritUals of Native America, and the song duels of certain Eskimo people. All of 
these (including our peculiar obsession with only two forms of mediation -­
"transformative" and "evaluative"), l:il'C part of a broad tapestry of ideas, models, 
and tools for managing controversy. They are "models." 

The third component is "repetition." Said in everyday language, practice helps 
move us towards "better" and then pushes u~ on towards "perfect." Cellist Yo-Yo 
Ma rehearses every piece in his mind. He does this on the plane, in hi~ drenms, and 
while he's brushing his teeth. Jack Nicklaus never took a swing with his golf clubs 
that he didn't go over in his mind beforehand. And Charlie Wilson, the best 
pituitary surgc-00 in the c<>untry, does half a dozen operations during the day and 
then practices on rats and mice before he goes home for dinner. The result ill a 
knack for working smoothly, quickly, and with economy of motion. Repetition is 
also the breeding ground of innovation. Through continual exercise, we can 
experiment in private and study the failures. 

Extended, successive, and disciplined training is probably 1l1e root source of the 
fourth component of mastery: "chunking." "Chunking refers to the storing of 
arrangements and sequences, sometimes exceedingly subtle ones, in long tenn 
memory. Wayne Gretsky, says Malcolm Gladwell, remembers certain positionings 
and configurations in the hockey rink that the rest of us merely mortal hockey fans 

11 The '""d '«:hunkin&" is someti mes u:<ed by longuitg.: !heorisis 10 de$cn'bc a ""Yo( parsing• text Into 
$)'TillSCtic:dly l'Orrclated parts, of\-vordc.. Tt i~ also used by some communication trainers as A va.riati<'ln of active 
li.•lcnlng, unpocking, and then reframing complex •nd crno\lon-charged <latt:rncnls. In this article, chunkin1,1 rcfcr.1 lo 
mental ,..qucnccs lbat are s10red in long term mcninry and lhat can be u~d to guide the •hurt tcnn 1>•occdures we 
u~o in our v.·ork as mediators. 
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may briefly observe and even possibly hold in short term memory for a moment or 
two, but then quickly let go. Non-hockey players have no reason to remember such 
stuff. Wayne docs. \Vhcn Gretsky says he "skates to where the puck will be," he is 
literally calling up a chunk of memory that can keep the coordinates of the puck, 
the goal, himself, his teammates, and his opponents in mind. To use a different 
metaphor, "chunks" are the mental instructions \V'ayne uses to triangulate the "X" 
on the ice where everything converges for a good shot at the goal. 

The same idea -- chunks of mental instructions that can he called up in complicated 
situations -- is true of Nfichel Jordan sweeping towards the basket, Julia Child 
cooking a souffie, \Vinton Marsali~ taking us to dizzying heights on the horn, a 
skilled fork lift operator laying pipe in a trench, or a gifted mediator holding off on 
asking people for their positions while he or she sets up the political face-saving 
move that will break an impasse. In each case, you are intuitively and sub­
consciously pulling a strand, clump, nugget, or sequence of previous experience 
out of long term memory, unconsciously inspecting it to see if it is the right one, 
holding the image steady, and applying it to the particular circumstance or fact 
pattern that you face across the table with disputants. 

All of this takes place in nano-seconds. Ironically, if we asked Michael Jordan, 
Julia Child, \Vinton Marsalis, Harry the dentist, or Bill Steinhoff the arborist to 
explain their brilliant moment to us, they will probably say: "I dunno." It is not 
because they are being modest Without being aware of it, they are doing 
something which they think is instinctive or intuitive and that the rest of us a.<isume 
is intentional and strategic. And even though it defies precise description and 
measurement, their mastery is apparent to people in the know. Colleagues who are 
watching them and who are also skilled and cffoctive at what they do can pick the 
real masters out and see their ability. 

'fhis kind of internal, possibly subliminal visualization gives rise to a fifth layer of 
mastery: critique. Real experts -- unlike the incompetents Dunning studies at 
Cornell -- are intellectually honest and brutally self critical with themselves. They 
examine their mistakes squarely, deconstruct them, and relentlessly search for the 
impeccable. Some professions force this contemplation, even if isn't welcomed or 
pleasant. Lawyers must be able to argue alternative theories of both sides of their 
case in depth. Doctors routinely have to bring their failures before scowling panels 
of 1.:olleagues and defend their practices. Scientists are expected to undergo the 
banging and bruising of peer review for their research. Child wclfure workers must ~ 
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do death reviews and C(mfront the failures of their prevenlion efforts. 

Using somewhat diftcrcnt terms, Don Schon in his book The Reflective 
Practitioner studied engineers, architects, managers, urban planners, and therapists 
und showed how high accompli~hment in these professions involves building 
visceral competencies that arc beyond strictly rational and technical proficiencies." 
Mental preparation -- learning the theories and practices of diagnostics, analy~is, 
and intervention -- sets the stage for the kind of unconscious absorption that 
Thomas Wilson is discovering through his experiments. When we are data, fact, 
and theory "sodden", ocher things kick in. Critique, appraisal, and criticism, hard as 
it may be at times, slutrpens our discipline and cTeates mental toughnes~. But more 
than building character, it extends and deepens practice, builds intui:tion and 
instinct, and sets the stage for building the hunches, anticipations, and 
premonitions that Don Schon finds to be an integral part of professionalism. 

Finally, there is something in the realm of mastery and excellence that happens at 
apex moments when strategy, impact, problem, solution, cause and effect, and 
intervention and result converge. Think of it as a moment of "grace." Although 
religious people speak of grace as unmerited divine assistance given to humans, 
grace has other collateral and derivative meanings. Grace is also the effortless 
beauty of a maneuver or movement, the eyo-pleasing proportions of a fonn, the 
fuvor or gift given by someone who is under no obligation to do so, a disposition 
towards kindness, and the stllle of being prote(,'ted. 

As they rise lo the top of their game, masters of smaller and larger things - from 
football to flower selling -- develop a "feel" that comes to be more important than 
head-knowledge and that leads co those efficient, clean, and graceful moments. 
Sometimes we describe this as being "in the zone," a time, space, or place that is 
beyond conventional notions of success and failure and that seems to be a complete 
convergence ofknowledge, skill, experience, intuition, and inspiration. I've heard 
mountain climbers talk about it a~ a kind of "auto pilot" in which you are thinking 
like chess and moving like ballet. Other athletes refer to it as raw, basic "muscle 
memory." Ba.<>eball pitchers talk about "finding the groove" and jazz musicians try 
to "get their mojo working." For mediators and facilitators, the perfect golden 
moment is when substance, process, and relationships all come together "in sync", 

"S~hon, O.A. ( 198.1). The R•Jlccti1« Pracliliuntr: /low l'rof•-"<ionals Thi1r1t in Action, New Ymk: J3a>lc !looks, 
Inc. 
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when the participants or disputants accomplish their goals, and when there fa a 
result that you and they find salient and valuable. To paraphrase Harvard ADR 
professor frank Sander, we mediators get our mojo working right when the fornm 
we helped create or manage fits perfectly for the fuss that was at hand and the 
commotion is tamed, streamlined, or resolved. 

One final aspect of mastery is worth noting. The rigors of training, practice, and 
critique may be the inevitable preparation that is required to exercise ingenuity and 
judgement but imagination is the conneetive tissue. It develops and grow over time 
and links the analytic and emotional, the moral and pragmatic, and the cooperative 
and the competitive aspects of our work. It builds <1ff all the data dots and enables 
those occasional leaps of insight which bridge to solutkms. [magination, says 
David Brook, is "amphibious." It constructs both the visionary inspirations a-; well 
as the dark forebodings which inform analysis, strategy, and calculation.11 

Einstein was correct when he opined that imagination is more important than 
knowledge. Unwitting, unintentional, and unconscious excellence is the exercise of 
both fantasy and reason. 

4. Struggling U pstream ... Forever 

It's the end of the month. I'm shuffling through papers on my desk looking for 
time sheets and invoice forms to close accounts. Paperwork is part of the yin and 
yang of being a full time practitioner. Some days it's the dark side, some days the 
light. At this particular moment I'm looking at two files. One contains papers about 
a water dispute that has two developers at each others' throats accompanies by 
their respective phalanxes of lawyers and technical experts. 'lbe other file is my 
running record of a group of scientists, lawyers, fishermen, and cultural experts 
that has been meeting for months to break a legislative logjam regarding the 
creation of new marine protected areas. In my mind, the cases couldn't be more 
different from each other. One of them represents frustration and failure. The other 
is full of magic and light. 

With hindsight, l can see my mistakes on the first case and the general contours of 
some things J did right on the second. After a round ofinitia! meetings on the first, 
I misjudged the nature of the dispute between the two property owners. In joint 

"l>avid Brooks, ~J,ight Shows of the Mind," Th• Atlantic Mm11hly, pp. 30-31, December, 2002. 
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session, it was all about "principle." In separate caucuses, and in different ways, 
both of them then assured me their dispute wasn't personal nor was it about 
money. It was about contractual duties to purvey water thfl)ugh the pipes on each 
of their properties. As iL turns nut, their conflict was all ahout !he money and their 
concomitant mutual desires to inflict competitive pain on ea<.:h other. lt wasn't for 
persom1l satisfaction that they were doing this but because of the contention 
between their respective future business ventures once they each have secured the 
water they need. I missed this entirely. Actually, I was beguiled or fai led lo get 
them to reveal their real interests. I accepted at face value their initial 
representations. lts not a fatal mistake and I suspect we will get to a negotiated 
conclusion eventually. Yet, in the process, I have probabl)' unnecessarily 
con1;umed more of their time and stamina than is necessary 1111d foreclosed certain 
windows of opportunity that might have opened earlier. 

The second case has proven to be entirely different. The process of getting people 
to reveal their tears, hopes, and interests over several meetings. coupled with the 
infusion of high quality technical dat11 into discussions about fish !:!locks, local 
community practices, and ocean regenerative capabilities has brought us very close 
to a solution. Unlike our previous meetingi;, this last session turned a comer and 
created what Malcolm Gladwell calls a "tipping point." People were focused, civil, 
helpful to each other even when they disagreed, and oriented towards finding 
answers. 

These kinds of reflections on personal cases are useful to me as a way of sorting 
things out but I am also aware that they may he completely delusional. One of the 
hard realities doctors face is how little they actually know about cause, effect, 
prevention, intervention, and healing. In many cases, they can't actually explain 
why many patients live when they are supposed to die, or die when the norm says 
they are supposed to live. The logic of their nostrums and therapies gives them the 
comfort of method but it doesn't explain what's going on. Similarly, I'm aware of 
the disconnect bet\veen how w.: mediators and facilitators look at our work and 
how our work is seen hy the mediated and facilitated-upon. 

Several years ago my colleague and friend Kem Lowry of the University of Hawaii 
Department of Urban and Regional Planning did an rumlysis of some thirty 
successfully mediated cases that had been mediated by a program I dire<."ted at the 
time. His study drove the point home for me. First Kem asked the mediators in our 
cm;es to explain what they did to bring about success. Then he asked the parties in 
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those same cases what they actually observed the mediators doing. The mediators 
- myself included - gave elaborate explanations of strategies, timing, and tactics. 
We identified how wc went about conducting our conflict analyses and 
circumscribing issues to be worked on. We deciphered the breakdowns, 
breakthroughs, and the windows of opportunity both lost and found. 

The participants in our cases had a very different view. The only thing they 
recalled us doing was opening the room, making c-0ffec, and getting everyone 
introduced. 

If our goal is seamlessness and invisibility, Kern's sn1dy suggests we succeeded 
brilliantly. There may be other explanations though. Maybe we don't know as 
much as we think we know. Or maybe we give what we do know too much weight 
and credence. Or maybe its all placebo and Hawlhome effect and we are really just 
setting up a time and place for people to act out their 0\~11 rituals of making war or 
peace. In the end, it may really be about room keys and cookies. 

For myself, I wi II keep tussling and fuddling and muddling my way towards the 
highest perfection J can, whether it be refreshments, door opening, data 
management, or the politics of face-making. 1t's my life work and a quest. 
Meanwhile, I take a certain refuge in the words Gertrude Stein barked at a young 
Earnest Hemingway while they were hanging out in Paris and living the big life. 
"There ain't no answer, there's never been an answer, there never will be an 
answer, and that's the answer." 

) 
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View of the Mediator & Mediation Process 
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Mediation – Alchemical Crucible for Transforming Conflict to Resolution 
 

By: Simeon H. Baum 
 
 Mediation in Context – Negotiation & Dialogue 
 
 Day in and day out, we encounter one another, make deals and resolve disputes.  

Whether it is setting a bedtime with a recalcitrant five year old, making dinner plans with 

a narcissistic couple, setting up a distributorship, breaking a lease, working out credits 

and offsets in a requirements contract, accounting for changes and delays in a 

construction job, or the host of issues that might make their way into court if not 

otherwise resolved –we negotiate.  Negotiation is so common, we barely notice it.  We 

are like fish not noticing the water in which we swim.   We communicate with others, 

offering trades where needed, to obtain the cooperation of the other to achieve 

satisfaction of our needs and interests.  Cooperation might come in the form of offering 

goods, land, information, intellectual property, services, cash, securities, some other form 

of property, right, permission, or agreement of non-interference or cessation of offending 

activity,    

 

Sometimes, all that is sought is understanding and acknowledgement.  Beyond the 

trades of negotiation, there are times when, at home or at work, we meet one another in 

the depth of our humanity, sharing time together in a manner that breaks the mold of 

social expectations or joint projects, celebrating the wonder of life and mutual existence.  

Conversely, there are times when we cannot recognize one another, when all we can see 

is the bundle of needs and obligations that lie upon us.  The “other” is an impediment, 

failing to assist in the achievement of our ends.  Or, the other reads us this way, ignoring 
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our humanity.  There is a crisis in our relationship, and with it, as said by the Captain of 

Road Prison 36 to Paul Newman’s character in Cool Hand Luke: “what we got here is a 

failure to communicate.”   

 

 Escalation to Agents and Authorities 

 

 When there is a snag in negotiations or in communications, one option is to seek 

the help of others.  We turn to agents to negotiate or intercede on our behalf, including 

lawyers.  We turn to authority figures to help us – such as the boss or HR department in 

an employment setting or, G-d forbid, a mother-in-law for help at home.  And, of course, 

when we get nowhere, and the problem merits the financial outlay, time, disruption, 

negative impact on our relationship with the other, and reputational risk, we, or our 

counsel, turn to the Courts, or to arbitrators, to render a decision that will resolve the 

dispute and bear with it the force of law.   

 

 Mediation Defined by a Developing Profession 

 

 Even before reaching the courthouse, there is another time honored practice: 

turning to a trusted, neutral third party to help us in our negotiation. In its simplest form, 

mediation is a negotiation, or dialogue,1 facilitated by a neutral third party.  As early as 

1 As discussed infra, proponents of transformative mediation do not see the mediator’s role as assisting in 
problem solving or in settlement of a dispute.  Rather, the role is to foster empowerment and recognition.  
Similarly in Himmelstein and Friedman’s model, understanding  is the key.  Accordingly, for those schools, 
non-utilitarian “dialogue,” as an encounter of persons, might be a better description of the mode of 
communication that is facilitated by the mediator.  A rich description of dialogue is found in the writings of 
Martin Buber, such as “I and Thou.”  See, e.g., Martin Buber: The Life of Dialogue by Maurice S. 
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medieval Japan, one Zen master acted as intermediary bringing about peace between 

warring lords.  Mediation has been used informally in many contexts and many lands.  

Today, with substantial growth in the U.S. over the last two decades, mediation is used as 

a dispute resolution process both through court-annexed panels and through private 

mediation providers.  Mediation has increasingly become professionalized.  There are 

associations of mediators,2 rules of ethics, like the Model Standards of Conduct for 

Mediators prepared jointly by the AAA, ABA, and SPIDR during the early 1990s and 

revised in 2005; mediator training programs, like the three day Commercial Mediation 

training offered through NYSBA’s Dispute Resolution Section last Spring; mediation 

practice reflection groups; and legislative initiatives, like the effort to enact in New York 

the Uniform Mediation Act to provide for a mediation privilege adopted by eleven other 

states. 

 

 Mediation, as a confidential, facilitated negotiation, unlike its dispute resolution 

cousins arbitration and litigation, does not involve a neutral third party’s making a 

determination, award, verdict or judgment that is binding on the parties.  Rather than to 

evaluate or tell the parties what to do, the mediator facilitates the parties’ own 

communication and decision making.  Mediation is binding only to the same extent that 

any negotiation is binding: when a deal is struck and memorialized in writing, that 

becomes a binding agreement.  As with the settlement of any matter, the agreement can 

have bells and whistles – requiring the filing a stipulation of dismissal or discontinuance, 

Friedman, (The University of Chicago Press, 1955, reprinted 1960 by Harpers, N.Y. as a First Harper 
Torchbook edition, and available online at: http://www.religion-online.org/showbook.asp?title=459). 
2 E.g., The Association for Conflict Resolution (ACR), a merged entity of SPIDR, CreNet and ACR. 
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papers attendant to a security agreement, including an affidavit of confession of 

judgment, if appropriate, notes, liens, mortgages, or any other document that the parties 

and their counsel might require to complete or enforce the agreement transaction.  

 

 Evaluation & Facilitation Considered 

 

 Mediation has also been distinguished from neutral evaluation.  In the latter 

process, parties, typically with counsel, present a preview to the mediator of what their 

case might be like at trial.  The neutral evaluator, after discussion that can include caucus, 

gives the parties a preview of the judicial outcome.  This is a predictive exercise in which 

it is best that the evaluator draw on meaningful expertise.  The parties can then use that 

prediction to clarify the “shadow of the law” under which they are bargaining and, in its 

light, strike a deal.  In former Magistrate Judge Wayne Brazil’s model, before sharing the 

prediction, the evaluator advises the parties that he or she has written it down and offers, 

before delivering the message, to facilitate their negotiation of a settlement, essentially 

shifting to the role of mediator.  If the parties reach an impasse, at that point, the 

evaluation can be shared, and the mediation can continue. 

 

 During the 1990s there was significant debate in the mediation field on whether it 

is ever appropriate for a mediator to provide the parties with an evaluation.  This debate 

was prompted by a seminal article by Professor Len Riskin,3 which presents a “grid” for 

3 Riskin, L., Understanding Mediators’ Orientations, Strategies and Techniques: A Grid for the Perplexed, 
Harvard Negotiation L. Rev., vol. 1:7, Spring 1996, available online at: 
http://www.mediate.com/pdf/riskinL2_Cfm.pdf.  An earlier version of this piece was published by Riskin, 
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classifying mediator orientations, types and strategies.  Riskin’s grid identifies two major 

spectrums: broad/narrow focus, and evaluative and directive/facilitative approach.  A 

narrowly focused mediator might attend only to the legal question, ignoring, discarding, 

or directing discussions away from “irrelevant” emotions, values, business 

considerations, or even broader societal concerns – all of which are recognized as 

meaningful by those who maintain a broad focus.  The other spectrum distinction shows 

some mediators as being more evaluative and directive – sharing with parties their own 

views on the merits of a case, or even, where broadly focused, their views on the moral, 

just, fair, economically sound, or appropriate thing to do and urging the parties to take a 

particular course of action.  Other mediators, Riskin found, tended to refrain from sharing 

their view or telling the parties what to do.  Their function was primarily to facilitate the 

parties’ own reflection and analysis, decision making and communication.  Responding 

to Riskin’s article, Professors Kimberly Kovach and Lela Love published a piece calling 

“evaluative mediation” an oxymoron.4  Their view was that the mediator’s role is to help 

the parties with their own problem solving, facilitating their own thinking and 

communication, but not to drive them to the mediator’s solution or, especially, to act as a 

private judge. 

 

 Adding Transformation and Understanding to the Mix 

 

L., Mediators’ Orientations, Strategies and Techniques, Alternatives to the High Cost of Litigation, at 111, 
September 1994.   
4 Kovach, K. K. and Love, L. P., “Evaluative” Mediation is an Oxymoron, CPR Institute for Dispute 
Resolution, Alternatives, Vol. 1, no. 3, at 31 et seq., March 1996. 
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 This debate was enriched by the transformative mediation and understanding 

based mediation schools.  The transformatives urge that the mediator’s role was not even 

to be a problem solver or to get a settlement.  Rather the mediator’s purpose is twofold, 

fostering empowerment and recognition.5  Transformative mediators take a micro focus, 

following the parties with reflective feedback wherever their discussion leads, and, as 

they proceed, noting opportunities along the way to make choices (empowerment) or for 

understanding and acknowledging the other.  Transformative theory sees disputing 

parties as feeling embattled, weakened, and even “ugly,” and as uncomfortable with the 

condition of dispute.  Disputes are crises in relationship affecting the quality of the 

parties’ communication.  The theory is that when parties begin seeing opportunities to 

make choices, they feel more empowered.  As empowerment increases, parties can shift 

from defensiveness to recognition of the other.  The growth of empathy is the 

“transformation” for which this school bears its name.  As this occurs, relationship and 

communication are enhanced and disputes tend to resolve themselves.  This approach has 

particularly taken hold for use in family, neighbor, and embedded employment disputes – 

where there are obvious continuing relationships. 

 

 The understanding based model emphasizes that parties are in conflict together 

and can resolve it together, by a growth in understanding.6  The most controversial aspect 

of this approach is Himmelstein’s and Friedman’s insistence on using joint session only 

in mediation, eschewing caucus.  Caucuses are confidential meetings of fewer than all 

5 The transformative mediation manifesto is “The Promise of Mediation: Responding to Conflict Through 
Empowerment and Recognition”, by Bush, R. A. B. and Folger, (J. P., Jossey-Bass, Inc. 1994). 
6 See, Friedman, G. and Himmelstein, J., Challenging Conflict: Mediation Through Understanding (ABA 
2008) 
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participants in a mediation.  Himmelstein’s and Friedman’s concern is that caucus takes 

parties away from jointly resolving their conflict and makes the mediator the bearer of 

critical information unknown to one or more of the parties.  A caucus process might 

produce a “fix” with a settlement. But it risks being one imposed from without, 

maintaining the barriers between the parties.  It might not resolve their fundamental 

conflict in the way that occurs with mutual decision-making as a result of deepened 

understanding, which produces a shift in the parties’ understanding of their “own” reality.  

Critics of Himmelstein and Friedman observe that disputing parties might prefer to 

express certain views independently or to maintain separateness for the sake of reflection 

and decision making.  Moreover, caucus enables the mediator to give feedback in a 

manner that does not put the recipient of the mediator’s comments in an awkward spot.  

In caucus, mediator and party can metaphorically sit on the same side of the table and 

wonder together about possible outcomes of a case or possible deal packages – all of this 

without putting that party on the spot. 

 

 The 360 Degree Mediator 

 

 Many providers today consider themselves 360 degree7 mediators, maintaining a 

broad focus, utilizing facilitative skills, raising opportunities for empowerment and 

recognition, facilitating the parties’ own evaluation, even giving evaluative feedback 

when appropriate, and utilizing both joint sessions and caucus. 

 

7 I first heard this term used by Lori Matles,. 
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 Case and Mediator Selection as Guided by an Understanding of Mediation  

 

 Understanding the debate and divergences in mediation theory and practice and 

the opportunities available in mediation, enables counsel to make sophisticated choices in 

designing mediation clauses for contracts, selecting a mediator, determining if and when 

a matter is appropriate and ripe for mediation, and in effectively representing parties in 

the mediation process.  If the matter is an embedded employment dispute, primarily 

involving an ongoing relationship with significant communication problems and low 

economic stakes, transformative mediation might be the best way to go.  In these 

circumstances the form of the settlement might matter far less than healing the 

relationship and improving the parties’ communication.  The United States Postal Service 

set up a program to handle Equal Employment Opportunity complaints using 

transformative mediation.8  In other matters where ongoing relationship is important and 

where both parties are willing to invest in the greater time that a joint session only 

approach might take, counsel might opt for the Himmelstein Friedman understanding 

based model.  In a scenario where a partnership dispute has devolved into a costly 

accounting proceeding that threatens to kill the goose that lays the golden egg, 

restructuring of their business relationship might be the most effective path to resolution.   

Wise counsel might then seek a mediator who will have a broad enough focus to shift 

from legal to business considerations, put on a “business head,” and activate the parties to 

develop creative options.  If two commercial parties – with little emotional investment in 

8 The USPS program is known as REDRESS (Resolve Employment Disputes Reach Equitable Solutions 
Swiftly).  Instituted over a decade ago when the Postal Service had nearly a million employees, this 
program significantly reduced costs of administering EEO claims, and produced settlement of the vast 
majority of claims with a very high user satisfaction rate and enhancement of employee morale.  
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the dispute by party representatives and counsel alike, and ample capacity to bear the cost 

of litigation – have a bona fide difference of opinion on how a point of law affects their 

respective rights, it might make sense to select a mediator with capacity and credibility to 

facilitate the parties’ analysis of this legal point, or, when and if appropriate, add some 

reliable evaluative feedback. 

 

 Disputes are complex social animals.  At times parties might believe they are 

stuck on a point of law when, in fact, it is a point of pride.  For this reason, it is often wise 

to seek a mediator with “360” capacity, who can make insightful assessments on all 

fronts, work with the participants to design an appropriate process, and adapt as the 

mediation process and circumstances require.  It is not a bad idea for counsel to 

determine the mediator’s background or orientation through talk with others who have 

used that mediator or an initial, frank discussion with the mediator at time of selection or 

in the initial pre-mediation conference. 

 

 What Mediators Can Do for You 

 

 Mediators may play many functions to lubricate the wheels of a negotiation or to 

fine tune the channel of dialogue.  Whether it is a hard core commercial dispute or a 

family or employment relationship matter, parties – and even counsel – might have strong 

feelings about the matter or their counterparties.  Mediators are trained to facilitate 

difficult discussions and to use “active listening” skills – validating, empathizing, 

clarifying, summarizing and reflecting back statements by the participants.  Good 

35



listening engenders satisfaction in the speaker, a sense of being heard, acknowledged and 

understood.  From a utilitarian standpoint, permitting emotional expression enables 

people to get past feelings of frustration, disappointment, anger and despair and engage 

constructively in problem solving to get a dispute resolved.  From a non-utilitarian 

standpoint, good listening creates opportunities for realizing meaning and humane regard 

for one another.  Either way, where emotions are drivers in a dispute, mediation is the 

process of choice – a richer forum for expression than the witness chair under cross-

examination, with objections on relevance and materiality, motions to strike, and 

directions to limit the answer to just the question that was asked. 

 

 Mediators can also assist the parties with a joint problem solving, mutual gains 

approach – the “win/win” popularized by Fisher & Ury’s book “Getting to Yes.”  Also 

known as integrative bargaining, this approach seeks to expand the pie by identifying the 

issues, the needs and interests of all parties, and then seeking options that will meet as 

many of those needs and interests as fully as possible, thus resolving the issues in dispute.  

Options proposed during this process can be judged and supported by identifying or 

developing standards – principles with which all parties can agree and which take the 

matter away from a subjective battle.  Standards can include fairness, legality, doability, 

equity, empathy, durability or whatever principle the parties can adopt.  Good 

communication and cooperation enables parties to learn about one another’s needs and 

interests and be effective in brainstorming and generating options,  Thus, Fisher and Ury 

recommend separating the people from the problem, being “soft” on the people and hard 
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(focused and analytic) on the issues.  Counsel might seek mediators who are effective in 

facilitating this problem solving. 

 

 Another Fisher and Ury concept is the BATNA, the best alternative to a 

negotiated agreement.  Considering what might happen if a party does not take a 

proposed deal is a good way to judge whether the deal is worth taking.  In the legal 

context, the litigation alternative can also be analyzed with a focus on risk and transaction 

cost.  Here, effective mediators might gather information in advance of the mediation 

session, through phone conferences with counsel and review of pre-mediation statements 

laying out key facts, any critical law, settlement history and proposals, and annexing 

useful documents.  These pre-mediation communications can also address process issues, 

making sure the right people with full authority attend, and learning about inter-party 

dynamics to be sure the process is designed to maximize its effectiveness.  Thus, finding 

a mediator who can be adept at gathering the key information, facilitating a good analysis 

of the case at the mediation, and helping the parties assess risk and transaction costs (fees 

for lawyers and witnesses and related costs) can be key.  At times, where one’s own 

client, or the other party, is having difficulty hearing tough news about litigation 

prospects from its legal champion, “reality testing” by a mediator might open the client’s 

eyes to legitimate case risks and prompt more realistic settlement discussions.   

 

 Benefits and Promise of Mediation 
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 Properly conducted, mediation offers parties a host of benefits.  It can 

dramatically cut the cost of litigation.  This confidential process can reduce some 

litigation side effects, such as reputational damage through the play of the press and 

media, and the more localized disruption of griping at the water cooler or removing key 

employees from work to answer discovery demands, undergo witness preparation, and 

appear to testify or observe in depositions or trial.  It provides a forum for much richer 

communications, and for addressing a host of feelings, issues, principles and concerns 

that could never directly be considered or respectfully and humanely given their due at 

trial.  It provides opportunities to improve or restore relationships.  Moreover, mediation, 

like negotiation, permits parties to design their own creative solutions, taking into 

consideration economic and other factors, to arrive at more doable, durable and mutually 

acceptable resolutions than a judgment that cannot be collected due to evasion or the lack 

of funds.   

 

Ultimately, mediation, which has at its core the principle of party self-

determination, wrests decision making from third parties – judge, jury, arbitrator – and 

restores it to the parties.  Indeed, while lawyers can still play a very significant role in 

mediation – as process guides, counselors, and even advocates in opening session or later 

in laying out the litigation risk to the other side – parties do not live or die on competence 

of counsel, witnesses, or other agents in presenting a case; again power lies with the 

parties in the mediation outcome. 

 

38



 Mediation offers a depth of possibility and sensitivity to truth and values 

consistent with the philosophical resources and developments in our history of ideas.  An 

underlying humanism puts people, not external systems or things, in the driver’s seat.  

With a valuing of people, comes recognition of all aspects of the person, not just that 

which is legally relevant. Yet, to quote Frank Sander and Robert Mnookin, we bargain in 

the shadow of the law.  The mediation sphere is a place where the norms of both justice 

and harmony can work themselves out in a manner that fits the actual parties and their 

circumstances. With recognition of the significance of all parties’ perceptions, the 

philosophical advances of phenomenology come into play.  The individual, business and 

circumstantial focus bears with it the influence of pragmatism.  Business considerations 

embrace our theories of economics.  Ultimately, by affirming the parties’ joint decision 

making, mediation celebrates our freedom and our interdependence and our relatedness.  

It supports compassion, creativity and realism as parties work together to understand each 

another and their needs, constraints, and context.  It offers the possibility of holistic 

solutions.  Fundamentally non-coercive and fostering party responsibility, mediation 

offers participants a chance to be their best selves and to arrive at superior resolutions. 
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Introduction 
This article reports !lie results of the second and lhird studies in ;ui ongoing 
research proje~'t designed to determine how mediators succeed in assisling 
disputing panic,; to achieve setl!emenL• and why they sometimes fail. The 
research seeks: 

• to assist mediators in resolving disputes; 

• ro improve mediator training by informing tf'dillcrs of which mc:diator 
at1rilmtes and skills ace most import:uit to successful dispute rcsolutfon; 
and 

to hdp users of mc:<liation i.;ervkes select mediators by delin~ating the 
ml·.diator •kills and attributes that mcdilltion users in general regard as 
important fur mediator success. 

Participants In mediation can have many different goals. As a result, 
there are many possible definitions of mediator success. Among the pos­
sible goals of mediation are: 

settkm<:ot of the <lfaputc that brought the parties to mediation; 

• resolution of the underlying conflict dtat led to the dispme; and 

• empowerment of the partie• ll!ld their mutual recognilion of each 
oth.:r. 

As a result, a successl\ll mediator may he defu1ed either as 

one who oblllins frequent ~·ttkments; 

• one who typically enahles the panies to resolve i:lteir underlying con­
flict(•); or 

• one whose medialions typically result in empowerment of the pllrties 
and their mutual recognition of each other. 

For purpooes of this rescan:h, we u~c the lirst of these delinitions -
a •ucccssful mediator is om: who obtains frequent setlleinents - under­
standing that rcgimUess of the rnedfal:or's taknts. disputing parties will 
not. aw~c to a proposed settlement unkss it satisfies the core interests 
of each and is perceived by each as prefer-dble to iL~ hest alternative to 
sc.:ttkmcot (Brazil 2007). Whik we lack <.lat-.t to measure the number and 
frequency of setdcmentl> aehic>ed by the mediator.• in this research, we 
do knvw that in the <:ommercial, Jahor. and employment disputes in 
wh.ich t.hese me<.liators were m<>~t fre<juently involved, parties IL~ually 

select mediators known for their success in facilitating settlement. Thus 
we use frequent selection to serve as a medL~tor as a proxy measure of 
mediator success. 
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'!'his is nor the fir•i dfon to dc:tennine why mediators succeed in 
dispute settlement (see Herrman. Hollett. and Gale 2006 and Wissler 2006 
for a wide-ranging summ•ry of cxisling mediation research; sc:c wNQ 
SwHab and Urcrt 2007). It is. howr.wct, among Che few empirical studk~ 
that draw upon the views of both ~11cce:;stbl mediators and their client~ 
i.11 ot'der to determine the extent to which their views coil1ci<k - or do 
not - with respect to the rea~ons tot mediator success (sec •lso HIJtrop 
1989). Jc is also the first empirical ~tudy or which we are wwarc: to deter­
mine, from the perspective of m1.·dfatlon users. which behaviors lc.:ad tu 
mediator failure. 

In Silldy One, vre asked tbitt}' cxpcric:ncc:d mediators, nearly aU of 
whom had mediated more than one hundred dii;pules, how they accounted 
for their success.<What sktlls and tcchniq~; they were asked,"cnablc you 
to g<:t settlements? ... Wha1 [do] you vi<-w as y<.>ur essential .~1reng1hs am.I 
t.~nlqu.:s?" Scveoty·livc: percent of lhe mediaturs responded that their 
ability t<.l adtlcve !"Apport wir.h disputing parties - a n:latiOn$hip of under­
standing, empathy, an<l trnst - wa.• central to their success in hringlng 
about settlement (Goldberg 2005). A majmily of the mediator~ attribuced 
their ability to achieve mpport tQ empathic listening, through which they 
convcy<..'d the mcss.1i,'C that they truly cared abom the panics' li:ellng.~. 

needs, and concerns. Oth"r ll)ediators actrlbutcd their success in achieving 
!"Apport to thdr honesty, cthlcs, llnd trustwo11bincss.' 

The surveyed mediatur~ :1.lso reported th•t once having achieved 
rapport, their most 1JSeliJ1 ted111lques for achieving seulements were to 
g<:11cr-.tte n0\..-1 or creative ~olulinns to the dispute, to dl~play pallence and 
('crst=nce In encouraging sememem, ;wd to US<: humor to reduce tension. 

Study One was Hmited it1 diat it was bai;c:d entirely upo11 the per8Qna.I 
Ol;>.';ctv.i.tions and reflecclons of the mediaturs, with no participation from 
those: who had used their services. Acconlingly, in Study Two, we survc)":d 
pc:oplc who had partlclpa1ed ln mediation "" representatives of disputing 
parties (e.g., auomey.~) 10 determine their re5ponse.~ 10 tl1e question uf 
wbat led to succc:ss tn medtallon. 1'h<:J1, in Study Three, we asked the same 
group of disputanL~' rei>resentativcs about what constituted unsatisfactory 
mediator behavior, rea.~oning that this, too, might. illuminate bod1 the key 
i0,gredicnts of medial.(lr succeM a.~ well as what pitfalls should be avoided. 

Study Two Methodology 
In ortler tu colh:ct Study Two da.ta, we asked eacll l)f the thirty mediators 
who partidpat<:d ln Stud)' One to provide us with the names of the 
disputants' advocates (typiolly auomcys) in six mediations d1ey had con· 
du.en:<! - a total of twel.-e advocates per mediator. Se~enteen of the 
u.rigioaf mediat<.>rs agre«l LO do so; d1irtK.co did not.' We replaced d1ose 
mediators wh<.> chose noL LO participate in the full<JW·np study '1\-ich equally 
experienced mc:Lliauirs who were wi!Ung to provid~ us with dlcnt namc5. 
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Of the thirty media1ors who participated in the original study, 
twenty-eight had medla1ed at least one hundix:d disputes; two had mediated 
between fil'ty and one hundred disputes. Of the cleven mediator,; who 
participated iJ'I Sludy Two hut not Study One, ten had mediatc.d at kast one 
hundn:d dispute:~ and one had mediated hetwoen fifty and one hundred 
disputes. The mcdialors who participated only In Srudy Two arc tht1s as suc­
cessful in the markctpla<.:e as were those who panicipa1cd in both s1mlics. 

Most of 1hc rwcnty·di;ht mediators who parlicipated in Study Two 
deal primarily with commercial, labor, a11d emrloyment disputes. 'l'wo foct1s 
on divorce disputes and two on environmental and ruhlic policy disputes. 
Sixteen of 1he twenry-elght arc m:tlc, twelve are female. Four are former 
judges. 'rhe cwe.ncy-cight mcdi:•tors are ba.'l<:<l in eleven different srares. 
Many of them have nationwide practkes, so their clients are eve.n more 
widespread. 

The cwenty-eighr mediators in Stt1dy l\vo pruvided IL~ wilh the names 
of 329 people who had rcp1X,-,;cntcd disputants in mediat'ions they had 
conducted. 

Parltclptmts and Procedure.~ 
Each of the 329 disput.ant represen1a1lves (who will be referred to hereafter 
as "mediation advocate~·) was senl a letter srating thHt we had r..cc:ived 
his or her name from a namtd mediator as ha~ing been co11md or 
spokesperson in a recent m~~liation conducted by thar mcdiHWr. We •~,k~'(I 
each recipient of the letter to respond to two questions, with rhc assur.mcc 
that we would not shiii'c those:: ft'.sponses ~ilh 1he mediator in question: 

• Thinking hack rn your most recent mediation with [the named media­
tor}, and any other media.lions that you may have had with him/her, 
what ix:rsonal qualities, skills, or teclutiqucs did (the oamed mediator] 
demonstrate that helped move die pmics toward •c:ttkmtnt> 

• How would you account for (thc:: named mediator's) st1cccr.s as a 
mediator?3 

Of the 329 people we rurve)»ed,216 responded, fur a response rate of66 
percc:nt. Seventy percent (152 of 216) of the rcspond<:nts art: lawyers, 22 
p<::rcent ( 48 of 216) are union or management rcpm;c:nt-.i.tives in lahor dispute 
mtdiations,and fl percen1 are either rcprcscntativ<:s of government agencies 
or puhlic il'lterest organt~attom in environmental and public; policy disputes, 
or people who represented rhcmsclve~ in the mediation.• 

We received 47 percem (l 02 of 216) of the responses In wricren form and 
collecled 53 percent by telephone. J\'~-arly aU the telerhone i11cerviews were 
prearranged. In i:he cour,;e of the telephone in.tei:vic:w, which we conducted 
ooly ff the respondent had 1101 submincd a written response to the ques­
tionnaire, the interviewer asked die two questions on the questionnaire, 
which the respondent had previously received, and transcribed the 

) 
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resp()ndent's rema11's directly into the eompukr. l\o additional quc:;rions 
were asked. hut the res1l0ndent was allowed as much ttme to respond as 
he/she wished. The only statistic;UJy signift<:ant difference between th<: 
coment of tl1e written and telephone responses wa.s that the latter were more 
likely lO reler to the importance of the mediator's ~·,11luatlon skills. 

Codt11g 
To code the data we followed several steps. First, Stephen Goldberg r<."a<I 
one hundred respondents' answers to both qut:•tions. idemifyi11g fifteen 
distinct skills or amihutes menlioned hy at lca•t one respondent. Goldberg 
then coded all questionnaires co determine rh.e extent to whid1 those 
fifteen skill< were attributed to ead1 mediator by ea<:h. advocate who 
commented on thal mediator. rn doing so, Goldberg identified live addi­
tional skiJls. fie then reread all previously coded rc:spooscs, noting and 
coding the additional skills If mentioned. 

Nc:xt .. Mal}laret Shaw. who knew 11either the identity of tlte respondent 
nor the mediator, nor how Goldherg had coded the {comments ahout tfutt 
me.diator, indepen<lenl.ly coded all responses using the 8aroe list of twenty 
skill~ and attributes developed hy Goldberg. Approximately 80 percent of 
Shaw's coding matched Goldherg's coding; where: there were dlffe.i-enccs. 
we discussed and resol\'Cd them. (ro this day, Shaw docs not know which 
respo11ses applied to which medtatol' nor who provided those l'esponses.) 

We next grouped the twenty skills/attribut<:~ into three caregorics io 
order to place similar skills and attributes toi:ether for disc11ssion and 
anal)'SIS. The t:llree broad categories, listed in Table One, are confid«ncc· 
building attrihuces (those medL1to1· atcribmcs that enable a mediator co gain 
the trust and confidence of the parties), evaluative skills (t:lte medi•tor's 
ability tO encourage agreement hy evaluating a party's likelihood of achiev­
ing it.~ goals outside of medialion, rypicalty a prediction of the likely 
out{.'Ome if the matter were decided by a court or an arhiuator), and 
procesi; skills (tho.•e skills hy which a mediator seeks to encourage agrce­
mcont, not including evaluative sk!Us). > 

Data Reduction 
We analyzed the Study l'wo data with a vit'.w to answering rwo 411estion<: 

• Whkh mediator skills or at:trlhut:es do thoS<: who represem dispuranrs 
in mcodiatiOJlS regard as most !mponant fo.r mediator success? 

• Ate all m<xli:loors sueecos.fltl for the: same reasons, or ar<.: diffrrent media­
tors successful fur different. reason<? 

To accurately measure tile advocates' vkwo; concerning the skills and 
attrihutes of successful mediators, we had to take: into accounr certai.t1 data 
set characceristics. l'trst, some skills or atnibute< might be mentioned 
repeatedly hy the same respondent. We handlc:d this by counting only a 
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Table One 
Reasons for Mediator Succc:~ - Average aaoss All kespondcnts 

and All Mediators 

0<:$Criptlon Averai,.., % 

Coufidenct.~building attribute& 
Friendly. cm[Y.ithic, likable, rdate5 to all, rcspc<:tful, 60 

convey,; sense of caring, W'Anl$ to rind solutions 
High intcgri!J'. honest, neun-.1.l, trustworchy, S.~ 

respcct:s/i:uards conlidcncc.:s, nonjudgmc.:ntal, credible, 
profession:tl 

Smart, quick study, educates self on dispute, <17 
well prepared, knows contracl/law 

Process skilb 
P'.lllenc. persistent, never quits 35 
Asks good q ucstions, listen,1 carefully 10 responses 28 
Oiplomatic, makes both sides feel they are winni ng, 2·1 

softens the blows of had news, .mak~ suggestions 
tacU'ully 

Proposes solutlorn<, creallvc 18 
C:md.ld, fum as necessary (other than hi pointing our 17 

legal/contrnct.ual strengrh/W\:aknc~~) 
Keeps parties fucu$ed 011 Issues, manages issue ordering u; 
Understands people, relational <lynam!cs I 3 
<:aim, delibcr•t.: 12 
Flexible, capable or varying pro<.."<'.SS to fie situation to 
Understands org;mtzaUonal ~:ulture(s) 9 
Good sense vf litniug, knows when to S<-'t deadlines/apply 8 

pressure 
Uses humor 8 
Allows V<:fltlng, 01:inag<-s cmOlloo 8 
Reframcs issues 7 
<.:on.li<lcnt., optimistic 5 
Persu•siv<:'. 2 

Bvsluativc skills 
Docs useful reality testing re&ardlng lcgal/<.Ymtractnal 33 

weaknesses. evaluates likely outcome io 
court/aroilrnHon, candid rcJlllrding same 

single mcnllon. I'or cxamplec, If a respunden1 dc.K:ribing Medi•tor X gave 
!WO dlffc:rent C'J<ampks of Mcdr.11or X's being empathic, or one cr.unple of 
e.mp•thy and 011e of fricndline~s (both or which arc in the same code 
category), Medfat'Or X received only one point for !he empathy attribute. 
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Second, some mediators were rcportc:d on hy more advocates than were 
olher mediator.I. To prevent rhe greater nurnher of respondc.nu; from 
increasing a medimor's skill or attribute i;<.:ore, we genera(cd a m~-an :><:ore 
for each mediator on each skiU/attributc. For ~.xample, if eight advocate~ 
n:ported on Me<1iat0r X, and four of those advocates said that among th<: 
rca.wru; for X's success was that he was empathic, X's mean score oa 
empathy would be 50 pe-rcen(. Similarly, if six advocates reported on Media· 
tor Y, and thrr.e of those rnenlloncd Y's empathy as a tcilli(Jt\ lhr her success, 
Y's mean score on <:tnp•thy would he ;o peTce.nt. As a =ult, the mediators' 
ratings on each skill or att.ribut.e were unaffected by the variatl<1n in number 
of respondcncs rcporting on them. 

Next, to detarnine which skills and aucibutc5 were mtl1'1 charaetet· 
C;tic of succ,,,,,;ful mcdl:uors In genera.I, we calculated the me:l!l scores of 
the cnti«: sample of succes•ful mediato1~ on c•ch skm and :mrihutc. This 
was done as follow.~. Assume, as noted in the prior paragraph, that both 
Mediator X and Mediator Y received mem i;<.con:s for empathy of 50 
percent. Assume further that Mediator Z's mean score on empathy wiis 60 
percent, and ,'.kdiator A'$ was 110 percent. If these were tl1e only med!:•· 
ton in the smdy, the m ean ,qc;orc for empathy aCTOS$ all successful 
mediators would be 6-0 percent. nnL~. 60 percent of th.e advocates who 
commented on the aver-..ge successful mediator thought that being 
empathic was one of the r~ns !Cir mediator success. The results of th.is 
calculation are set out in l'Jble One, which shows on a.-erage how fr<:. 
quently (the av<.Tigc a<-ro~ all media.tors of the average for each media­
tor) respondenl8 repon.cd a skill or att ribute as being cbarac.1erislic of a 
successful mediator. 'lllesc data wae used to answer our first re$earch 
question: which skills or anriburcs do medr.uion representatives view as 
m<J~i important for mediamr •-i 1cc~s? 

Study Two Result.." 

Rell$011S fm· Mediator Succe:s:J 
1\J; tihown in Table One, the mos( frequently cited hehaviors correlated to 
mcdiauir su<:ce.;s involved the mediator's ability to gain the confidence of 
the parties, albeit by different mca.ns. Top~ OJ> the l!s( - rcfc:m.ctl to by 
an avcr~i;e of 60 percem of the mcxllatk>n advocates commc11ting on !he: 
avcr~i:c ~uccessful mediator - was that the mediator was fcit:ndly, 
c:mp~tl1k, lik:ihle. ere. Examples of rh<: n::~pondents' comment>! io~:ludc: 

He;., a grnuindy nice s;uj'. People like to be around olher 1ieo1>lc> 
whom thcr like - C$peda1Jy lIDmrnnc you h:l\"C ro spend hnu"' 
with in • hil;b-s!ak.:$ sin>at>On. 

Bc.:;tu.e oJ Ills &lnccrirr an<l likc• billtr, he is able to keep p<coplc 
talking when od1cr mcdl:ttor• aught lo.<e I.hem. 

46



Sh~ dt:monstr..ttes t:Otupas.sion tor the ~li<:nt, which mak~s th~ 
client fed that she b workinl1, hard on her behalf and trntls lo 
Illl1kc tht- client trust het. 

llis s1yle as a medlaior is one of patience and empathy - pro­
jcctbig a syrnpathellc understanding of the p:trty's .:onccrus and 
posJlions. 

The next moot frequently cited reason for mediator success - referred 
oo hy an average of 53 percent of the rnedialton advocates - 'IY11S that the: 
mediator had high int<.-grity, as demonstrated l:>y hi$/her honesty, ncutf'Ality, 
trustworthiness, protection of confidences, etc. Examples of these commenrs 
include; 

He has honesty M~ lru.egrity. We had absolute confitkncc that he 
\vould not re\'eal infonnation we <lid not want rt:vea.lt=d to tl1e 
other S'.i<le. 

Another esse.otJaC quality is her personal integrity - as lt. is 
essential to any mcdiator. lloth sides trust that the inforu1atlon she 
rcfaY'i is accurau:, and that sh~'s not putting a spln on things to 
hdp h<r gct where she ntoeds to 110. 

She wM exceedulS)y professtonal and halanccd in m<Xtinl! with 
U1e p:trlies .... 1111& is C'l'itlcal. If 1he partic. sens.: imbafance or 
that tlte mediator is unsure of what he/she is doin~, thej• tend to 
dig In tllelr heel< am.1 won't settle. 

Rounding out the 1op tlucc most fr~•1uently clkd reasons for mediator 
success - referred to by an avcr:~c of 47 percent of the mt:diatton 
advocate> - was that cite mcdiaco.r wao miart, well prepared, and/or knew 
the relevant comroct or law. llxamples of the r<:sponscs include: 

She's extreniely sntart. Tita1 plays out in SL"\•cc.'1 WdYSi suclt as 
crealMty In lindlll!\ solucton&. 

She lrns a kn~ck for quickly gi-asping th~ fac1u:tl >.ituatio.11 and che 
le)!lll is.ues involved. and they hccomc the focus of her elfons, 
rather rhan the legalllics that on<: side or thc otl"'r mar be 1>ushing. 

He v.•as an cxa-aorWnarily quick studj· ,.;ho was able co 1na.~tcr th~ 
underlying facts and issues of a <'Omplex <"aw v.'t:ll cnough to be 
credihlc in hi.s discussion of the ~treug,h5 and wcaknc~..;l-s of each 
party's posi1ion. 

Tite first q11alicy that he had wa.• knowlt'dg<:' of the case. Knowledge 
of the f3C':tS and lav.• i.'i what l con.sider to he th~ prin1e pe~nal 
quality- although most wouldn't think 0fthar as a personal quaJiry. 
"tOu v.•ouftl Ix surpri.sc:d at the ntunber of mediators who do tt 
"once-over li)!htly," and e.:pect 10 be educated by the parties, but 
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<Vhll make so many faux pas hcforc they get their full ctlucacion 
Ulat the n•cdi:ition fails because the: panies have no cunfidei.1c'JC in 
the incdiau>r. 

The: results in '!'able One support the t:oncluslon that an essential 
attribule of Lhe successful mediator is !~/her ability 10 gain I.he confidence 
of rhc partks. This resulr, b~d on advocau:~· responses, Is consistent with 
the views l)f the mediators tbc::mselve.~. as rcport.ed In Stttdy 0 11e (Goldberg 
2005). J\ut in Study One• m•jority of the mediators at!Tibmcd their ability 
to gain the cnnlidencc of the pa.riles to their ability to listm c:mpatbic.tlly, 
which led the parties to like and trust chem, and only a few mediators 
•ttribmcd their ahlllty to obrain the conAdem;c of the parti es to their 
honcsry and/or integrity. In the present study, advocates rc~atded bntb 
attributes - empatl1y and integrity - as ccntrnl to med!awr ~uccess. 

Another difference bciv.·<.-cn the respon:;cs was the greater frequency 
with wh.ich advuca1es In Srudy Two mentioned the mediator's itJtenigence 
and preparedness as factnrs ia his/her success. Wt: thh1k a possible expla­
nation for these diflerences is that successful mcdiato~. the rc~poodents in 
Sludy One, may assume ' ihat integrity, inte ll!gence, and prep:u:atioo are so 
ob•·lously and sdf-<.·videnlly crucial fur achieving suc(·ess a.1 a medi•tor that 
such tralrs are not worth mentio11ing. 

Tal>lc One also indicates chat the m~arors' confidence-building 
at1.ribures were cited by respondents murc rrequcntly t}oan were the v-~rinus 
skills used by mediat(>rs LO bring about agreement. The most frcquc:nUy 
menlfnned mediator sk!lls/anr!butcs were patkoce and pccsi~tence 

(referred to by an average of 3) percent of the medialfon advol:ates), 
providb1g useful cv-.olua!io11s or 1-ealiry tesllng r<--ga.rding the likdy 01m:<imc 
of the dispute in court or arl>itralion (33 percent), and a.~ki11g gooo ques­
tions and li.ltcning carcfony to responses (28 pcrccnt).6 

Some wmrnents relating to the 111edla1or's patience aDd persl~tencc 
include: 

lie r J>atie-ncc ~'aS outslanding. 1'hc part le~ WCt'C very far a1>:.irt: wt: 
didn'• give dtis <-as<' a chance for su.:ces..._ ... 'fhc p2rUes kept 
t.o..~JJifing, •mec!i~Uon i$ not going to ft:SOl\•c this matt.er: (lnwcvcr1 

her patience n::sntted in a scttlcn1ent. 

Mnsl ;mpntf11Jll ... Is that he has u111imi1cd teJJ.acity, L' lndefaU­
gablc:, is alwa~ -.1moi.:lni:, phontowc-m>UIOJI olgh< and <fay, week­
ends, from whel'C'\."'Cr he is and w hc:rt."V(!r )'OU ate in the \\'Orld. 

~ t1elle1' give; up, ~~er. Some mcJialors will walk Olll at the 
en<l or the day, ;uid $.1Y colt me if I CIUJ help in the ruiun:. ln 
contr:i-;t, at the end Of (he day she \Y'Jll get cont'J.cl nun>hcrs and 
call each fawyer ~r>aratcly, :UJJ oont.lnuc to sore our the 
r mhlcm:s . ... I've hael tnany l-Onversatlnn~ with J1er at nfnc and 
u:n o'clo·l:k. to try and settle: some efc:n1c.nt of a case. 
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Conimcnts involvin!l the modiarors' provisioo of useful cvlllualion• or 
rt:ality \,esling regarding likely outcomes in court or arbitration include: 

Sbe will :mal)= (md heir> <he parti<> all<ll)'Ze) the <tn:ngths, 
weakncs:..l':S, anti probaibil!dc~ for ~w:cc:ss or 12.-ilure. 

She n:adily identifies - aod eicpn:ssc• it1 a oon-<:onfrontatiunal 
r3.$hlon - tht' nto61 S1gnlt\CiJ.n1 wca.knei:;::; Of <lOWll~idc in CitCh 
(>11rty's pusition. 

I thlnk the firsl thing that is II"'" . .. is that he is a retired judge 
and knows the risks of litlg•tlon 11.11<1 ll; able to mmmunic2tc 
those rjsk,s to m;- cftents with t:onfiJenC'e. For me as an auomey. 
trylnJ4 tu get people to sen.Jc for a reasooahk financild oiler I• 
ineredll>ly dlfticuh - I could <lo It ~II by, but my clients tend w 
beU.cvc hi• opinions, and glean a ftrm umlerst:llldinS of the risk of 
raking a t-.se to litigallon and rhc po:»ibility of SJ>•nding more 
money than what you could sec in ~ pre-tti••I seulemcnL 

C"mments involving the imponanc:c of asking good questions ~nd 
liot~ning carefully to responses indude: 

The most import•nl asset with u< is Uun lie is very mcthodi~al with 
hi! questions, itttd geDi to the roo< of lbc is~uc nc-.irly every flmc. 

I think primarily he's a goud listener, which is key fur a nte.ji~tor tu 
be succes&ful. Ke l"3.li<latc~ cveryoJ1c·~ position in a \\'2Y that i.'i not 
Wishy·waMty. hut is n:spon.sl'l·c ro the concerns of tbc wrlou• 
C¢1),tifuco.cJes. 

The t'C~pomknts also v:tlucd the fi) llowing skills/aU.rilmtes: 

• DipkJmucy and tact (21 percertl): 

llC I• Olten abk to work the f1artics inlcl com.pl'Omi:<cs that are 
their cm.·n idt:as, •1nJ therefhtt :iccc:ptable. 

~1tc puinlS out the positi»'C p<>inlS ln each muruJ of negotiation, 
su<:l1 th•I bOth sldo fed thcy'n: Winning. 

Sh< tw a nice way of tcllinj! fOll Ind nt:m1. 

• 1'roposlt1g solutions/being croaNvo ( l SJ percem): 

Shc:'?tl \'l"t:~ti"e.She thinks outsh.Jc U1e ttox. She hears tl1e prohlctn, 
li>tens well. and "'ill push people to create their own rc:\Olutlon. 

When he intcrje<:tcd him.self, he""'° cre•rJve. lie bount'Cil ideas 
ntf the pa.rtics that he thought '"" miJl)ll Hite. He tested his Ideas 
out, and botckecl oJI lf he thoughr titer..,,...,,.,, losers. He pushed u• 
rn do the W<Jtk tl!at he knew we could do. 
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Kei:J! itig t/Je pan I~$ jin·u.~ed (15 percent): 

He helped lLS focu.'\ on issues nlon:. He Ota.de us ask: what y,:e 
r<.'llUy needed. 

She is good ahout kc~plng "' on point. 

Being cm1did/ftm1 us necessary (I; pcrocnt): 

SJ1c is ""'Y pane11t and inhc:rently likcaWe, but she i> •lho very 
cUrcl1 when she needs to be. 

His ~tl"'.t.ighr-talking. fr-.11.ok Input 1nakcs l1Lo1 one: of the ino,;t sue· 
cc.:;s!uJ ruedlarors we've used. 

He is very sJ<tllful in friroc!ly confrontaclon. 

Undorstundtng people and/or relattonal dynamic.~ (13 peTCent): 

IIi.$ io~ig.ht int() people i~ phc:no1neoa1. He knows what buuons to 
pu•h. when ro push them, •nd how rum.I. 

~·ot only ctoeR ,,he tmth::rstand 11cop!e's bebal'ior and mntivc:s: she 
olsu remenih<:Ts everyone. She x'<lpcs ou1 rny cliems like a 1,>00d 
rrbl lawyer with a jury. 

lie kno~1i the roles Qf the varlu~1s parties ln the pmcetilj - clients 
;iod attornc)'S. lie knows whaL QU1" tthc bwye1-s'j needs arc, ancJ 
wtu.1 ow- d lentt' nc.'C<ls an:. Jle docso'L put us down in front of 
the clie.lll. 

JJeing calm and/ur deltberase ( 12 rerccm): 

Her abilit~ 10 remain calm and keep the partic-s c1lm kept the 
r•nk" toi;elher 

He h<tS a calming anti peaceful dcmconor. r,..ch dient. who'> there 
feels .:omforut>k. He create< a >-alt zone. 

A comparison of the advocates' views as shown in Tahle One 
with the views <•f the mc.diators who participated in Studf One 
reveals bo1h similarities and differences. TI1e two skill~ that both the 
mediators and the advocates agreed were important were bcin~ patient 
and pcrsisient, and proposing solutions and being ="~ti9e. 1hcy OifTcrerl 
notably in the importunce chcy :isslgned 10 n\edlator evaluation skills, a 
f.lctor rcllllrded as important by 33 perceot uf the advocates bm by fewer 
than 10 percent of the mediators. l\dvocatc~ then, appc<J.r 10 regard evaln· 
ation sldllS as more n:levam to mcdi:illon success cban d•l the mcdi:a.tors 
thcmsel ves. 
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Componellts of lndt11idual Mediator's Success 
In order to gener.m·. an over.>11 score for each mediator, we aggregated 
aero.;~ process skills to create a single category labeled "prncess $kill.<:' 
Tu do th.is, we; summed a mediator's mean scores on <oach of the si~teen 
process skills and (livided by sixteen. TI1is gave us a score on the proccs.; 
skills ('atq~ory that wa• comparJbk 10 the mediator's seo.rcs on <..-valuation 
skiUs and t'acll of the three confidence-building aaributcs (friendly/ 
empathic, high integrity/honest, and smarl/well·prepared). 

We next st<ltldardized all mediators' score.< on the live skills and 
aaributcs, summed the standard scor<os and rt:Standa.rdl.zed. Standardization 
generates a mean of zero Md a standard deviation of one across mediators 
on each of rhe live skills and attribute~ and on the ovei-all performance; 
score. 

Standardizing the mediaton;' scores on each sktU and auributc enabled 
us ro 

• compare a single medlamr'• scores on each of the live .<kill~ and 
attributes in order to see where he/she was strongc•t; 

• compare different mediators on the same skill or attribute; 

• <·.rcare ao ove!".dl score for each mediator thac was equally weighted for 
cacti of the mediator skills anti attributes. 

Tahle Two llsL~ the skills/attributes profile and relative standing of 
twenty-six ol' the twenty-eight mediators in Study Two.7 Relative standings 
are ha.•ed upon each mediator's standardized score on each of the skills and 
attributes; friendliness/empathy, honesty/Integrity. intelligence/prepared· 
ness, process skills, and evaluative skills. 

The symbols in Table Two indicate, for each skill or ;ittrihute,whcther the 
mediator w·.i.s at or above the mean for all twenty-Sil> mediators on che skill 
or att~ibute (+),at least one standard deviation above the mean ( ++),or below 
the mean (O'). For example. Mediator G was at ot ab<we the mean on 
friendly/empathic. smart, and evaluation skills; at lcaSt one standard deviation 
abo>vc the mean on honesty/integrity; and below the mean on process skills. 

We must make two important points rq,'llrding the results display<..xl in 
Table 1\vo. First. we considered che possibility that a high overall score for 
one mediator. when compared to another mediator. might mean chat the 
respomk.nL~ who commented on rhe highcr-r-.. ted mediator were simply 
mor(o verbose than those who commented on the latter. If there h:•d b<0~.11 
only one or two respondems per mediator, this would have been a lcgiti· 
llllltc eom:ern. 

As noted, however (see Note 7), the ave!"Jge number of respondent..< 
per mediator was eight, and no mediator whose assessment was indud<od 
in 'f'Jblc 1\vo was commented 011 by fewer than four rcspo.mlcnUi. 
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Table Two 
Mcdiacor Profiles and Rankings 

Mediator Friendly Integrity Sm an Process Evaluation 

A ++ 0 ++ ++ ++ 
B ++ + 0 + ++ 
c 0 0 ++ + ++ 
D + ++ ++ ++ 0 
E 0 ++ + 0 ++ 
11 + + ++ 0 ++ 
G + ++ + () + 
H ++ 0 + + 0 
I 0 + ++ () 0 
J 0 + + + 
K + + 0 ++ 0 
L ++ 0 0 ++ + 
M 0 ++ + .;. + 
N 0 + 0 0 ++ 
0 0 0 0 0 ++ 
p 0 + 0 + 0 
Q () + + ;. + 
R + 0 + 0 () 

s + + 0 + 0 
T 0 + + 0 0 
lJ + 0 0 + 0 
v ++ ;. 0 0 0 
\'(/ ++ + 0 0 0 
x 0 0 + 0 + 
y ++ 0 0 0 0 
z () 0 0 + 0 

0 =below rneao. .soote t·oc aU n\edlatnrs: + = at or above n1t<an; ·i-+ = at l~a.--.t ont· 
stand:•rd c.leviatioJl :ibove. ll.l~an. 

Furthermore, the responses lor each !£em iD '!!•bk Two went averaged 
ano.ss respondents. nius, a mediator could not recciv<' a high comparative 
i;corc on a Thble 1\vo skill or aunhute wlless a high proportion 01' his/her 
responcknts ere<lited the mediator with possessing that skill or attrlburc. 
Accordingly, we are confident that the diffcocnccs in the mediators' overall 
scores do not reflec£ differences in the verbosity of the respondents, bm 
re1>resent genuine differences in the responcknt<' perception of cad• 
mediator's skills and atnibutes. Wt· are simifarty conlidem, because of the 
substantial number of 1·espondcnts p<T mediator, that a high score on a 
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particular skill or attrihute does not merely reflect Che face ch:<t individual 
respondenL~ might be particularly senSitlve to certain skills or attributes, 
such as intelligence or "niceness."" 

Second, che mediators with cite highest ovel'all '!able 1'wo scorc.> ar<: 

not necessarily "heuer" or · more successful" than the ocher mediators -
they are au successlul In marketplace terms and, we believe, all sul•cessf\11 
in dispute resolution terms. Table 1\vo does, however, explain why the 
mediators in that wble are successli.JI. We know, for ex=plc, that, in 
addition to Mediator B's other qualities, a high proportion of the advocates 
who commented on him/her view i\kdiator R a~ friendly/empathic md 
providing useful evaluations. Similarly, we know that Mediator L is viewed 
by a high proportion of his/her re•pom.!en~ as friendly/empathic and 
posscssin_t: process skills. Indc<:d, as one moves down Table Two, one ca.11 
discern, from chc respo11dcnts' pcrspe<.'tives, the reao;ons for the succes.s of 
nearly all the mediators in 'table 1wo. 'lb be sure, some of the mediators 
lower down in Thhle Two were only at or above the mean on one or two 
skills and atlrihuces, but in this select group of highly suceessf\11 mediators, 
d1a1 may he enough to he successful - or rhe lower-ranked mcdiacors .auiy 
possess skills or attrlhutes of which their respondents were unaware or that 
they failed 10 note In our study, but which account fur their succ~s. 

What we find most striking ln the results displayed in 'fable Two is that 
no single proJile characterize~ each and every one of the successful media· 
tors, much less of those mediators whose overall scores were the hi~hest. 
Nor are the hlghest·ranked med1a1ors outslandillg with respt'et to ti// skills 
and anrlhutes. Mediators A and D are the only mediators who were out· 
standing - more than one sca.ndard deviation above the mean - In more 
than rwo categories. Only seven (including A and D) of the twenty~!:. 
mediators in Table 1\vo were more than one scamlard deviation aho~e the 
mean on more than one skill or atcribmc. 

We fowtd no significant correlation berwccn a mediator's gender and 
that mediator's overall score or that med~tor's scores on any of the live 
skills or attribute~. Female medlatot·s were noc cit<>d significantly more or 
less ofte!l for being friendly and empathic than were lllllle mediators, nor 
were teniak mediators cited significantly more or less often lor their 
pro<.:ess or evaluative skill• U1an were their male counterparts. 

N'or do our results reveal '111y significant difference berwccn tbe over~ll 
ev-.iluations or Individual skills/attributes .Cores of the four mediators who 
were furmer judges compared tt) those media1ors withom judicial .-.xperi· 
encc. The IOtmer judges were neither signllicancly more often dtcd for 
t!tcir cv-,duation skills nor signilicanlly less often cited for their process 
skills titan were other mediators. To he sure, neither die four former judges 
who polrtidpated in this study nor the other mediators who did so are 
reprcocnrative of all practicing mediators. Each of the mediators in Study 
Two is hii;hly Sl.ll><:essful. and it seems likely that the process skills of the 
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four fom1er judges play some role in their success. fn brief, whatever merit 
there may he to the \iew that former judges are mor-. highly vruued M 

mediators for their case evaluation skills than for their process skill~. we 
found no support for l11at \flew among lhis sm.all sample of highly succeM· 
ful mc<.lia!(>rs. 

The on!)' siJlnjfk;int <...'<>rrclalion l>etween a mediator's S<.;ore on one 
skill or attribute and that mediator's ~core on another skill or attribute: 1$ 
found in the relationship between the mediator being \'i<.'Wl:d as smart, 
well prepared, knowledgeable about. the relevant contract or law, and rbc 
mc.'<liator being viewed as pruvidins useful outcome evaluations. ~ot. 
surpooagly, !hose medlarors who IC<.rive<I high scores on smal'\/wcU 
prepared/knowing n:levant <.:ontr.L<:t or law were slgnificmtly more lil<ely 
ro receive high scores for providing useful outcome evaluations - typic.i.lly 
a function of knowing the relevant contract or Jaw. 

We also note that d cven of the lhirteen mediators (bkdiator~ ;. 
throusJi M) whooc overall score:i arc above the s1andardized ovc:r.i.ll mean 
score (all except fur Me<li.atoN J am! K) are more th.1.Jl one &t:ITldar<.1 
deviation above the mean on at lc~t one of the confidencc·builtllng 
attributes. 'J'his, we think, corrob1.>rnt4'l! the:: Study One fu1dlng about rhe 
importance of confidcne<>buildi.ng attriblllcS lt:>r med!ato!' s1.1cceoo. 

Summary 
Stutl}· Two intlkat.c:s that, fmm tl1e perspective of mediation :tdvocarcs, 
the: most important atUibures or succes<ful mediators are thnse that build 
the <U.sput'1ll~•' conl1<knce in the mediator. 'J'bcsc arr.: 

friendliness and empathy; 

• honesty an<I int.c:grity; :ind 

helng smart, well prepared, and/or knowing the relevant <.'Ontr.icr 01 
la\~r. 

The most imporrant of the ~uccessful mc1Uator.;' process skills from 
the a<.lv1>cate~· perspective. are; 

proceeding with patience anti pct$istence; 

• providing useful evaluations and/or "r<.-ality check's"; and 

• :i.~king good qucstioru; an<l listening carefully to the .responses . 

We also found 111 Study ·.rwu that tbc:: ;uhocates view diff<:rt:nt media­
tors :1.• achieving success as a .l'C5Ult of diiktcnt combinations of ~kills and 
attributes. Some of the mcdiaron w ith the highest overall scores were rated 
a:; outstanding - more than one srm datd dcvt.ition above chc m<:an - in 
the categories of being frlcndty/empathic and possessing excellent pro<...'<:S.S 
skills or e\•aluadve skills; others were rated as out:."tand!ng for possc~:ilng 
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hi$ integrity and excellent proccs~ or evaluative >kills; while sttll othcrti 
were !".ited as outsL'U'ldlng In the catcgorh!:s of being smart, well prepared, 
knowing the rele\•anr contrAct or law. and pos~ssing e11cellenr evaluatiV(; 
skills. The sok characceristic shared by nearly aU the thirteen mediators 
in the top half on the overall advocate $Cures was that eleven of the 
thirteen were a stan<h!rd deViatlon above the mean 011 at least one of the 
confidence-building attributes. 

Study Three Methodology 
The fact that all the mediators in Sludlcs One and l\m are successful co.n 
be ~=n in .o;ome respects w. a wc:alcness of those studies. In Snuly Oue, 
we <.-ould nOt compare the \'fews of succe.~I mediators concerning their 
skills and atltibutes with the \'ic:wl. of less-successful mediators. Nor, In 
Study Two, could we compare the respondents' views of the skills amJ 
attributes of succeswl mcdlatofti wllh their views of the skills and 
anributcs of unsuccessful mediators - no unsucccs..f11J mediators were 
indmlcd in Study Two. Srudy 'flu"Cc is, therefore, an attempt to com1>ensate, 
at least. in part, for thl.~ wcakncs-. by oplorlng the vic:ws of mediation 
ad\'ocates concerning rhe ways In which some mediators (not those par· 
tidpating In Study Two) failed w satisly their expectations. 

Met bods 
Each of rhc 216 mediation advocates who rc:sponded to the Study 1\vo 
questionnair<: was sent a second lc.'tter, which contained two additional 
questions: 

Have you ever particip•tA.Xl In a mediation in which the medial-Or 
eng.agcd In conducr that yuu thouglu was counter-productive, thal 
n:duccd the likelihood of scttlcmenl? If so, what was lll<lt conduct? 

• Have you ever participated In a mediation <.luring or after which you 
decided that the mediator w:i.~ $0 w1satisfactory that you would 11ever 
air.iin use chat mediator? lf so, w hy? What personal qualities or behav­
ivrs or the mediator led you lo that conclusion?9 

This letter did not n:ler lo the mediator who had orii:inally pmv!ded us 
with the respondent's name. Additionally. the respondent was requested 
not to report the m1111e(s) oJ.' tht· mcdi;1tvr(s) whose behavior was 
dc:scrlhed. This rcque•1 wD$ a lmost uniV(;rsally honored. In the few 
instances in which the respondeut did incluue the name of Lhe mediator 
tn whom he/shew"" rcrcrnng, the n1cdiator wa< not one induded in Smdy 
One or 111 Srudy l'vro. 

Of the 2 16 pecso•L' to whom the Study Three qucmion.< " 'ere sent, 
ninety-six responded fur a response rdtc of •M percent. Stvenry percent of 
Lhe respondent. wc:n: lawyers, 23 pen.-cnt were onion or man;\l;cmcnt 
representatives in lahor dispute mediation<, and 7 pcrcem were either 
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representatives of government ageodc~ or of public interest orgAnJzatlows 
in envlto:nm<:ntal :ind pubtlc policy ~Usputes, or people who repreSUltcd 
them~lve• in modlation. The di~trJbulion of 1'Cspondents among thelic 
three groups - lawyers, uniOn/IIllUlai;r.n1ent representatives, and others -
was almost identical co the Study l\vo distrllmtion.'" 

We received 73 percent of the responses in written fo,.m; 'l\'e 
obtained the remainder in tclcphoCle Interviews in which. as in Study 
Two, the interview cook place on a prearranged date and lime, the iotcr­
vi{:wcr rep<:ated the quc.<tions on the quc.<tionnaire previO\oSly sent ro rhc 
respondent, asked no quc.<rions other than tl1ose on the queslioonai.rc. 
aUO'l"'-'<i the respondent as much time to answec as he/she \lli.~hed, and 
transcribed the respondenc's rc;mark!I direct~· onto the compmer. 'I lie 73 
percent proporl.ion of wricren r<:~ponses wa.~ greater than in Study '!Vro, 
in which 4i percent or che responses were W'Titcen. We su..qpecc that the 
difference is artribmahle to the fact that the people to whom '"e 11em the 
Study 'fhrcc questionnaire had altcatly partidpated in Study Two: hence, 
fewer of them n=lc::d the prodding of a fvllow-up telephone call to 
respond. 

'The only stati•tically ~fgnllicant diffur<:ncc between the conte nt of the 
·written and telephone respon.~cs was - "" in Study 1'wo - that the latcer 
were more likely to refer to the mediator's cvaluaUon skills. Ncill1er here 
nor in Study 'J'wo can we account for this difference. 'J'hc quc•til)ns a~d 
in the oral intcrvk:w were enctly the same as those in the wriuen queit­
tionnaire; nothing wa.~ asked duri113 the oral intenrlew that w-..s not a.~d 
on Lhe written questionnaire. Why there were more references U'l t:\-alua­
Uon skills in the responses to the oral inteni e w th:ln in rhe n:sponses to the 
wrinen questionmurc in both Studies 'l'wo and TI1ree remains a mystery -
happ!ly not one that would appear to 1u1dcteut the ro'Ults of either study. 

C<Jding 
In coding the Srudy Three crllici.qms of mediators, we used a.nllmyms of 
the positive skiUs/:mributc:• <:<1Clcs developed in Study 'iwo. For e.x:unplc, 
the Study 1'wo code.; "frlc::ndly/empathic" becomes ''sclf-absorhed!not 
empathic" In Srndy Three. Slmllarty, the Study 1\vo skills/attribute~ group­
ini:s - conlidence-buildi.ng attrlbute~.proce58 skills.aJ\d evaluation skiUs -
become lack' of confidcocc-bulldlng atll'ibutcs, lack of process skill,q, and 
Jack of evaluation skills. 

As in St.udy 1\qo, all coding was done !nltiaUy by Stephen Goldbcrg, t lten 
independently by Margaret Shaw.Approx.!mately 80 percent of Shaw·~ coding 
was the ~"me as Goldbcri:'s; dis:ii;reements were resolved bydiscuSliion.Dorh 
Goklbecg and Shaw knew the illcntily of the rcspo11denc.<; neither, except in 
one or two instances, knew the idcnllt)' of die mediator whose conduct was 
descnbc:<L Mi noted pre,•io11sl)', 1ht: few mediators w.bo were mcmioncd were 
not among the mediaron> inrolvc:tl in the earlier ~'tudies. 

Ncgt.'>lkl1irm }"'""""' Oc/Qbr:1• 11JfJ1 <fiU~ 
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Study Three Results 
Approximately one quarter (23 percent) of the respondent~ reporred th~t 
they had never observed a mediator engage in counterproducllve 
conduct and had never used a mediator whost· conduct was so unsalis· 
factory tha1 the respondent would never again use that mediator. As 
shown in Table 111ree, the most common criticism of the 11mcceptable 
mediator, reported hy -18 percent of the respondeuts, was that the m<::di11· 
tor lacked integrity." 

Some of the reported hehavior struck us as ne:uiy incredible: 

l had one mediator ... dt:::close jnforn1ation pr()\:ided in con­
lidmcc .... Once It •urfac<:d that th~ mediator h:1d breached 
confi<lcnc(.',l'licnts and lawyer wcrc outrnged and mediation failed. 

Dishonesty in reporting the other side's postclo11 - co normed latt·r 
i.n <.:onvasalioo with counsd. 

l'\1e ha(I mediatots corne i.11 l=lnd sav to bod1 ~ides th:.tt their <.'1-l:se 
stinks. No credlbiHiy there. · 

One m<:dlator ... had hfs \~cw of the appropn.t" se1Ueme11t. and 
appeared not to he intcrc.-.t<."d in cntt:rt.tinini.t any olher resolurton. 

I've had mcdiatvrs with a predisposition towatd frhc other 
si<l.,J .... 'W'hrn this lllippcns. yoo !("Jld to hold hack information 
and d"al with lite mediator as a biased J>arty to whom l woul<l 
not <liS'-·Jose scn.sjtivc: infumt:·U.iou. 

A bad charact.,tist.ic of a niedJaror 1ha1 l have <·xri<·rienced is Ute 
"settit-Jl!enl al all COSIS" tnentaljty, I have had a mroiator push DIC 
r.o seule a nlatter at an excessive cflst: . ... '1'his sho\vs too much 
adherence by the mediator to the notion that his or her success is 
measured by whelhet the ca<c <ettks·or not. 

The ahsence of other coolidence·huilding act:rib\ltcs was also the ha.<i.< 
()(considerable criticism. l\ven1y percent of the advocates critici~.ed media· 
tors who lacked empathy, and appeared more interested in t.hcmsel•es than 
in the partie><. Respm1denl's comments Included: 

\Vhcn a mt:diator sho'WS disinterest it becorues readily apparent 
to th<· attorney• and the p;trtks .... Tiie distn~si can be 
expres!'ied \\'ith both lan~uage and acUon5 or inactjon. 

Me<llators who are more intere<tcd In li•«.·ning to themselves talk 
rather than the parties arc always co•mter·produrove and fru. .. 
tt":ltt' the: p:lrtlc~. We spend w.ry too ntuch time CQOling up lVi.th 
~tratcgtes to shut them up or ktt:p tht:nl out of our conference.: 
and/or diticu~sing 't\'hat pompou:; asses chey arc. 
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!:.ntllc:-ss talk about thtnlsel,•es: e:-rprc,;'iJng fru."1ration on a pcr­
:iional l<..-v<.·I when clleo.u 9.-'0uJd 1101 relent to arm twisting. 

A mt:Watc>r who thought he ~·a.~ important. He.: Jost s1~hl of t:hc 
faet that ii was someone else's ca."it', and h<.· eng.ttgetl in a lot of 
lri.cks and games V.'hich Vl.-"C:rt: countcrprotlu(.;«ive to tht: proCt'~. 

AU!mde lllitl medi:1lo1 'knows wl•ll is best" for the parties. 

SixtC('.Jl JX:fCCTJt of the t'espondcnts commented that the mediator did 
not. umlcrstand the issues or rhe law, and/or was not well-prepared. Among 
their comments: 

It \vas <.:Jc::ar that thc- mediator didn't undt:JStaruJ e..itJ1er side's 
position. and wuld not wnvc:y those p<,.il.iOI\$ effecc!>"<~ly. 

The medlaoor did not undtrsrnnd the legal issues ln !he ~ase. 

The mediator did not understimd 11\e ca<e, llad not don« his 
homework, and 1ho\1ght that \v:illl a coterie of some. fifteen or 
sJ:ttccn attorneys. merely saying. "W11y can't you fellow• get 
mgcthcr and seltle the case?• was gol11g to be a suc~-cssful tactic. 

The process skills f.iil11rc:: that wa..' far an<J away the hasis of the most' 
criticism, referred to by 24 per<.:ent of the advocates, was that the mediator 
was not forceful in seeking a settkment. but just wem lhrough tile motions 
of mediation, d()ing litlle more thao carrying mess.ages hack and fonh 
between the disputing partks: 

I h~e participated in several mcdlallons with mediators who 
mcn.:ty relayed offcc~ and countcNlffcrs to the: partic:s. 1*hc:- utu::r 
pas!liivity of those medlators did not provide: any reality chc::ck.s for 
the panic:,; "1ld did nothing to :is•ist the panies in umlcrst•n<llng and 
ev;duatin~ :.tlterru.ttivc: theo1it's,wlutiuns1 or pottsltJal lOr liabiJitle&. 

l e•1>erienced a mediator who w~ so ·n~umi• - no!hing mo.re 
than a dog carryJng a booe from one room tn anothcr- ll•tt I would 
never u.se that mediator again. 

ll would not u,;e] ... mediator.; who justshutUe bet ween sldeund 
do nothing else. 

The mrufator "'"" vinmtlly useless. That is, all he did was relay 
mt'ssttgc:s without C!t..'!!t' pu:shin~ cithtr side tu get oJr of r1dtculnus 
pos.itions - inchtilil\'t pu.-.h us whnl \ve more than dcsenrcd to he 
pu~he<l. 

We had a mediator who refused to take control of a mc<lia1ion that 
,va.-;. sptnning O\Jl of conttof. \Ve ncc.-dcd him to g;tt the:: mc:::Uiation 
back tn control ancJ e:\•en asked hin1 to do so. '111e ntedi:uor 

• 
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1-cspon<.led !hat •you guys know 1he facu; ano par~e& beuer 1han I 
do:· ... The l"mi~s w<lcd up fu1tl1er apart th•11 before. 

The most striking omissions fror.n the Table Three critkal comments, 
when compared with the Tal>ll: One li>t of positiw mediator atlributt:s and 
skills, are the <"Ompar-Ativcly f'drc criticisms of mediators for not being 
patknt/pel'8istcnt (reported by 11 percent of the Study Three advocate:;, 
('.Omparcd to 35 percent of the smdy 'f'Wo advocates who regarded 
patience and pcrsisoc.nce as characteristic of successful mediators) aml the 
similarly rare criticisms of mediators for poor evalualive skills (reported by 
i percent of the Smdy Three advocates compared to 33 percent of the 
Srntly 'l"••"O advocates who regarded good evaluali•-e skills as an impor~nt 
d«.mcnt of mediator sticcess). 

Similar differences are found with respect to the crllicimn of mediators 
for not asking good questio1ts/llstening carefully (ment1011ed by no smdy 
Three respondents but said to he important to medial'Or success by Z8 
percent of die Study Two respondents) and not being tactf11Vdiplo.matic 
(al•o mentioned by no Study Three respondents but characterized iis 
important. by 21 pcrccm of the Srudy 'l'wo rcspomlc.nls).'2 

We suspect tha! the reason for the compll1"Ativcly low frcqut:ncy of 
these criticisms by the Smdy 'l'IU"Cc advoc~tcs is because the absence of 
the$<:: skills arid at1rib1m:s pales into insignificance when compar<::J to the 
central Study Three critkisms: 

• t:hat 11\e mediator lacked imegrity, cared more about himself/herself 
than resolving the dispute, or was unprepared/Uninformed about the 
relevam Issues and/or law; and 

• that the mediator did not demoustrAtc any process or evaluative skills, 
hm was merely a messenger, 1ransmi1ting messages from one party to 
the other. 

Faced with these behaviors, ii i.s hanlly surprising that the respondenLs 
went no turt.hc:r in their criticism>, ;md their failure to do so is not neces­
b'1rily int:onsistent with the vkw:. of the Study Two advocates concerning 
the: importance of skills such ;1s patk.ncc/pcn;istcn~:c:, ta<'t/diplomacy, 
a~king good queb't.ions/listcning carefully, llI!cl bdng capahk of' providing 
u~dul outt:omc <:valuations. ' 

Discussion 
Although Study 'l'wo indicates d1at a wide range of attributes aod skills can 

· contribute 10 a mediator's success, Stutly 'fhrce indkat~s that Jack or 
success is primarily attributable to a few fundamental flaw~. TI1e mos1 
important of these ffaws is a mediator's la•k of integrity, dtmonstr.ited hy 
such conduct as unautburizt:d disd0$urt: of confidential lnfonnat!on, pro­
vidin,g th~ parties with inconsiswnt evaluations of the likely o\ltcome of the 
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dispute, and showing a lack of oeutrJlity. Other mediator conduct widely 
viewed :c1 a r<:cipe fM failure lnclud~'s not demonstratillJl ll<:nu\ne interest 
in resolving the dispute; not \llldcrstanding the iS>Sucs involved in the 
dispute and/or l'!(:ing unprepared; ~nd doing little w assist the partle• to 
achieve resolution, that ls, d oing no~ but carry mes.ages hack and forth 
between the parties. 

Conclusion 
The central conclu•ion to he drawn from these three studies t~ 1hat a -
1r not tbe - core clement in mediator suc:ccss is the mcdia1rir·s ahilt1y to 
est.ahllsh a relationship o r trtLU and confidence with the dl~puting 
parties. Mo.n of the Study Ooc n1edlaton> thought that achieving such a 
relationship was a rc•~•lr of tbelr convlnciog both parties that d1ey truly 
ca.red about the pa11ies' needs and concerns; a few anribut.c:d their 
success t<> their honest); scrooi: ethics, ind tru.stwo.rthlness. The advocates 
in Study Two, however, a.J!ilgned c$Senlially equal importance to these 
different atltilmtes as weU as w the rnediator's knowledge anct prcp•n:il­
ncss, suggesUng (hat mediator socces$ in gaining the trust and confidence 
of the parties ls equally Ukcly to he ASsocMcd with any of thc:~e 

attributes. 
BotiJ t.he mediators in St11<l~· One .and the advocates in Smdy l'w\1 

regar<k.xl persistence and crcatlvit.y as important for medlaror succ<;:sS. 
Neither of lh()se skiU.<, how<..-vcr, W'1S a.~ widely rcg;irdtll'.! as important t>y 
either the medla1ors or the advO(::.'ltC:S a.• were those attrihULes that we have 
chai-.tcteri7-"d a< confidence building. 

Study TWo also suggc51s rbat different mediators can be highl)· suc­
~1 on the basis of diffCl'C'.nt type.• of skill 5ct8 - proceso skills seem to 
be key f"Or some mediatore, cvaluallon skills seem to be key for 01hers -
and nearly all highly succcssJ\11 mediators arc widely viewed ;os possessi11g 
at least. one of the contid1:n4:ooullding a!tributes. 

Study Three approaches the rea.<ons foe mediator suc{:css from a 
different pcrspecllve - asking why some mediators are not su\:<:esst'ul. 
The Study Three re.•ults rclnfor<..-c tbi;: conclusions of Studies One and 1\~ 
reg;mling the importance of obt•iDing the co;tfid~nce of the parties. 
According to the advocates whQ responded to Study Three, the most 
common cause of mediator incffecti\'eness was that. the mediator laded 
integrity - he/she dlsclo~ed confidences, gave inconsistent C\'llluations, 
was biased, etc. 

Fev• of the Smdr Three re.•pondcnts viewed a lack of mediator skiU as 
a a:tura.I element in the mediator 's lack of success, w ith one prominc:ot 
exception. Noc surpci-<tin8ty, •he Study Three respondents report<..'<! they 
would be unwilling co uS<: a mediator ag-~ln ir d1at mediator contrlbutt·d 
c:ssentlally ooch.ing to the search for a rcsolotlon to the: parties· dispute 
other than to rday messages rrom one p;irly to the other. 
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The common them<: runt1if18 through Sludie.s One, 1\•'o, and Three, 
then, is t.hat g;ilning the tru.•t and confidr.:11 ~e of the partie5 is the mn5t 
important element in medlalnr success. Tiie mediator's skills arc also 
lmportlult, hue these were Jess often ciccd a.~ reasons for medtawr suc(~es~ 
tlun were the mediator's cnnfodence-buil<Ung amibutcs. Finally, and or 
COR6iderahle importan(·c, there Is no singk model of the successful m(xli•­
tor. OiJkrent mediators succeeded on the ba~Js (If diffen:nt combination.• or 
anribntcs and .~kill~. 

lmpltcatWns f<>r Meditaors, Trainers, and Advocates 
~rhaps du; most importaiu fin<.liog of tlii.s research for the practicing 
or asp;ring mcdlat.or is that the key co mcdiati<>O SUcl.-css Is quite 
straightforward: 

• obtain the trusc and co nfidence of the dispming parlles by being 
friendly :uid eo.1pathie, bf demonstratinK high integrilY, or by being 
lnrclligeflt, well prepared, and/or knowlnlgeablc in tht relevant law or 
contnu::t; and 

• be capable of raking advanc~gc oft.he trust and eonlidence oflhe partk~ 
to assist chem in resoMng their dispute by exercising one or more of 
the skills set out in Tahle One. 

!iomc aspect.~ of achieving success as a roediacor can be ach;cvcd b)' 
trJlning, bm ochers c31l0ot: 

The mediation trainer c.:annot ttaln a.spiring mcdiawr$ to be smart or to 
kn.ow the releV"•nt law or contract, but he or she can emphasize Lite 
importance of being well prepared fur mediation. Similarly, th<' trainer 
can en1phasl1.c the impOrt:31lce of integrity, for example, by using 
simulations to p ut I.rained in situations in which they arc tempted 10 

act iruippropriatcly by breaching confalence in !lie hope that doing so 
will aid in obtain ing a se1.Ueroent. ·~ 

The instrucu~r cannot t.cach emp;tthy - the mediator's genuine 
concern for the needs of ca<:h party - but he or she can teach ways of 
ithowini; gcnuhte conccm thrtiugh dcmonstratiow and fntei·•ctlve exer­
cises (Goldberg 2005). 

Man)' nf the process skills ~'t out in 1\tblc One can and are being 
taught and pm(~ticed in mewation training. AlchousJl $0me aspirin!! 
mediators will dcmonstt"Jte wc.:ater aptitude tor som" of these skills 
than for other~. ii is \l.'Orth rcmen1hertt111 that the most widespread 
('.Jiticlsm made by lhe Study Three advix-ates was not of medi•ro'rs 
who lacked a pa.rticular skill, but of rhc medlacora who were per· 
ccived as doiJl!l nothing to assi~t the parties other than relaying 
messages. 
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Finally, the findings of Lhesc ~tudies could he u:ieful to ad,'<>catcs, 
such as anornc:ys and labor negotiators, who engage in mediator selec­
tion. IL is commonplace fur advocate$ In scan.:h of" mediator t~' Inquire 
about a f)articular mediator from otlu:rs who have used that mediator's 
se."Viccs. Most often, the im1ulry coruists of asking, "How good 3 joh did 
X do fur you in the ABC mediation?' or words to t.hac cffi:cl. BaM.'<l on this 
researcil, however, we advise advoca«:l> to ask more pomted quc:~tions 
relatiug to Lhe mediator'.~ empath}', iotci;rt1y, knowlec.lgc of the rclc:vatn 
contract or ~'"'" persistence, etc., fucusing on those skills or atttll>urcs that 
the advocate helievcs ~mid be mo)~l useful in resolving the particular 
dispute for which a mediator is bdn.g sought (See Sander and Goldberg 
Forthcominw. 

lo sum, a hctter tuidcrstandini; •)fthe attributes and skUls of successful 
(and unsuccc.1-Sful) mcdfators can be useful in Improving the practice, 
oc-acJitng, and selection of mr.dlacors. 

Jl11h1n! Studies 
The flmlings of Studies Two and Three b~1ggesc at least twu furnre studies. 
In Study Two, we: found that former Judge8 were n<.•t signi.ficamly 
more often cir.ex! for Lheir c\•alual!on skills, nor slgniftcanlly le~ <•Hen 
for !hcit procc~ sJ<ms, than were mediators without prioT fudida{ c:x:pe­
riencc. Similarly, we found 110 significant diffc::rencc between fom1er 
judges and od1cr mediators in the frequency of r.c:spondcnl refercn<:cs to 
the m~"<Uator's empath)' and frlendlln= ·as ccmpared to the mcdialOr's 
incelligcnc:e and knowledge of the law. 11tcrc were, howc::'1'et, On!.)' four 
former judges in the Study Two sample::, far too few to be emin.:Jr confi­
dent that a larger sam1lle miglol not show that the success of former 
judges in the mediator role might. be more dcpendenr on their knowl­
edge of the: law than c>n their empathy and friendliness, :md more dc:pen­
den1 on tJielr evaluation skills than thdr p rocc8s skills. Thus, a future 
study that <".Xplores tht:llt' question~ in a larger sample of former judges 
might be valuable. 

Another pc>lentially V'dluabk future study would test whe1hec tJie 
s:unc skills and attrihutc8 that appenr lo acc<•unl for the succc~s (or lack 
of success) of mediators in the Unlled States arc equally irnpnmint in 
other cowitrics in whicJi mediation is fret)ucntfy n~ as a <Uspute ~ 
lution process. Culture is a powerful factor in how people deal with 
conflicl (ll.rcn ZOO'i). (s It an equ•lly powerful factor In the skills am! 
attribute.~ needed by a successful mediator to resolve confli<:t? A futu~ 
study that applied the tcchnlqucs of Studies Two aod Three to examine 
the reasons for mediator success in another culture might shed light on 
that question und be as useful w mediatotl> and mcdlation advocates in 
other countries as we hope Studies ·rwo and niree will be In this 
<.~Oulltty. 
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NO'l'ES 

Wt wi.sh tCI :irknmvl• lhc J11"-alw.hlt: ass.istll.ncc of Mclis:tW. (l'yti<'J', ~·hn iu:oc ..:iut nt()rc th~n throc 
llunclrr.d l"ttr:4 to potc,,tlal respondents :incl ronduct<~d 110 oral intcf"'lieM. Hc-:r c(fuelS Pl'Ovl<tctl 
tht:" dt1.ct 011 v.·hJch thbi te:ice11rcb j:11; hW¥C:d, w~ atiO v.~t tu th:w.k jcaf\lle n rtu •• whose a.~iu1tnl1' in 
both ,;rud)' tk:SiCf> .U\(I diu:a ~o.a.(y.g;s, WllS in'Vllluabk:. ll§1~f. ~T. v.'ii.;h lu CXflJ't':t5 our :1.p5nttil\fl('K1 u1 
the o.edi.arors who f'"'lwided us 'With 1hc narucs of ai:tvnl'llt.cs f1>r wbom they h.'ld mo.:Uatro k1M.I to 
tN: ~h"UClt~ who coo&r lhc tian:: to KSpnnd lo a d.1ougl\d\JI ~ion to out q11t:Miun1s. WitboUf lhc:ir 
..:uut)tr.uJon there "''O\llcJ be nc:ltlicr ~•uJy 'l"wo nor Srudy Tl'u'cc. 

'J, Uo01 of thc;::,c- fiK.ws uc supp(lnC":d hy n:~arch thQf !'huv.·~ that ii. tru..,t ~laUonship t:v.n 
t\tn.\' Cr\':1111 ccp11Cltion ur t:~llfl~Uon, suc.;h ts a J;iw <te{tree,il.:f \\•ell as from cJc1UOJIStt'i\rloru1 of W.t 
mC'~fator~ ~iru.:eritt' .iu•d <:ona::m fut thr. ~rtiC!i (l'icc- u onty,<:11.nnon,;&nJ b.tulk;11 l~>~J.ff). 

2. ·n\l'· (C;i.Jn.no; tbr tJ1c: t'(:fusa-lt'I We~ "med. Some nf the- n)edi:ltors tc-.:u'\"J tha.t pm,.1dlf'\U: us 
Wftb lhc mmc-t of rl~t dimts. fuDctwod by ow o:muetin,g rt~ dien~. woukl he rcscutOO b)· the 
t:litnb and would ~d c.u lbl twWfD/flJ."ftl:,..,\ to ~at. ~ mali.:U.OC" in d tr. fulun!. C'kbc'.r• hil.I 1.:x 
mC"(llf'fcd l.n $tJmE: tlmC AOd :L'ISo!.:ncd t.ithcr tbilf they ruu.l M C"Xi.:ltlN: n:c..utds Oftticlr p:t.~\ U\CJi:1Uo11 
<:limt.>. or th<lt the p a.'\'l:.gc of tin1c wf)U)d n:n<lec lhdr CllC":nt),' viC\~'S u11rt:f1'.lhlc. 

3. Tht: un~·CJ"5 (0 '1tef!C': t\'10 4UC.SllonJ Wf:rt: C~ll\lll.Uy tlW': li:tTIIC. ll<'noc, they \\'CtC ('()01· 
b!ncd fhr purpo5CS O( rr.porling lnd :.n:d)'ld,.. 

~. l\mun,.; 1.he r\OO~j)(lnc.lcn~. 7' percent (H5 out CJ( 1 l3) ~-c-r.:: lilwfcrs, 21 pc:n:e1l1 (.?<four 
of 113) W'trt U11J:OO Or ~I ~yes id bhof diapu{(' IUCdbdoruo. a.od -'f {'t-l"(lCUl 
( o4 (IUt Of 1t3) ~'ttl: t\'i)rcscm:u il"t:,;: uf i:o~~nmO'< ~k.'$ 0< P'lttlir iotett$1 org;aniZJtk>us In 
environment.al wd public.: polk-y di.!!putc.~. Then: :ue U1tlS no ~uh;;tantill dl(f'e1•c:nct::oi bctwcc111hnM: 
wiM) responded 11nd tht.).Sc ~110 did not. 

~. Whi.k 17.'C had little difficutC}' in de-;ciding in v.·bi<'h of t:hc!'IC: thr~I.! (l\((",gnrit'tS to \)L'ltt moM 
nl(clfafOI' skill~ 11:n<l :tttribUfC'$, we had ~Cl11Sidel':lblc dlfficufl)' docjdln~ In ~:hJcb ca.tt:gory to plaoc 
1n.cdiunr int.t.iligenc.c and prcparcdnC':Ct'· Tn our view, ii ls OC'Jthc:r 11 pror.."C~ &l::iU nor an c.v:tluatJon 
,t:w buc r.uher pnnidc:S a fnuodt:riuo fOt cxctelc.tni:;; rht* .UL;. \\1c c:onWdc:tcd placing it in 3 

sep~nc:.: \.~cgotf but <'1mch.1dtJ, on 1hc b:csi5 CJl the cooc:o::t iu "-1li<'b (nC');tj1 d the C'OfTunc:n11 

ct:tatll\i t(I intelli..,"t:n\.--t aod rn.~pa.:rcdnw appcara.l, th:tt 1h1S wat' hcst ueaccd :L.'1 :.. cunti<kn..,<t· 
h11lkllng :Utriburc. HQWr:ver <.'nh:::soc1:r('ld, le lli apparcnr dll\t intclliS;tn<:c :ll"1 rn:putdOCS..'1 ;lfC M:trt 

b)' the Mh·oa1.1c-s it.~ unQf1~ the: m<.nlt imp(lrtsnt :iuril.ltJtts of 'ht: ~uu.:c~sf\ll n1~Wator (M::c 1llhlc 
One), 

(). When good qU('.,r;cioning and C:ilt'rflll Hr;;t.enin~ WctC mcrrc.-d lo by 'n ~-UL'a.tt: ;iii ('Vj(\c:ncc 
nf the un!dialor°"S ~ft'!Pllhf, the ~ '4'#$ coded~ 2 ~ildin.C atatbu:c, '" frii=odty/ 
~:np.uhk .... When CtX>d qu~ .an" c:a.n.:fuJ line~ W~$ rctern:d co# ac:cou:nting fvt the 
mc..-dlator'& SltcC~S In cncout'JSi:flS iw:tUc:mcnt. it °"-as r.nc.tc<l il3 .:i proc.r.S1; ,..kJU. ltl (11ili:r 10 .avoid 
bb&Jng the CC$uhS In f;lvor o( ~UJ>l)OrHni:J. dtc <:on<.·ltlJ.ion O( Stutl}' OllC tt'ltU c.·octrtJCJl«·buitd\nij 
:anrlhu1cs .-te ocnlt:ll to 1nOO:Jator $U<:C:Cllll. J OUbfs ~·ere rci111h·ed aga/n.ftco<J.h~:. r<'.ft~r.::nc.:c t0 &OOCI 
quesrtonin,.:; .a.nd Clrct\1l llstcning a.s "frlcndJr/c:mp;,u.hic." 

7. 'l.Wo cnMi1uu11 *1'C Oluittcrl fR>m ·1~blc 'l 'wo l)rt:Qlusc \\'(: t'OCdvcd too (cw oi.Ctvncrtr re&l>OfUCfi 
~those m.C'tlilrtors - OJW: 'C5f>OI*' 6>t Ot•c moJT.tt-ur, thf'C(' ~for the ntht.T modbfM - tut 
U~ tu l)C' ronfidC'Jl( fh3' ll:W$C l"cw ft.S[IOn.11cS ptv'fi(tc(I ~ v.:iJkJ prvfile Of (hUl'iC cnc:dJ2.fOCS. f..at:Jl Of lk. 
ntccli,1uocs included in T!ahlt: '(\~:o \VOO commcntt:t.I oo bv 11omt'Wh~«· b<:t'Plt:c:u four ;uid dc\1CO 

3Llvt1t;lltts: the i\Vf:r.ii;c nuolbCJ.' of .:ulvocatu t<'t))OOse<; 1•er-
0

111edl~lor 'C\'JL'I cii;l.lt. 
8. '\'t't' JIJ.so conskk::l'Cd, and «he<:ltt:d fi1r, the pusilbllll)• that <be \l(lin'l/m.'Ulo'lg.C1nt:nt N::flrl!· 

f;f::nbth-u. who V.'t~re not 1:1'"'}-Cr!', v.ten: lc!:t verbose th11:n the.: Jawyer5. thuil t l.!dudng tht: ~c..1nµ:1rs.· 
li\'C ~a of those mt'(U~too• wf:lOie prJ<::dres wac ptinu1ity ln the bhot•man~~nr :.~na. bu.t 
ctlQt wu 1lOI dlc ~ 1'hi.l.q: l'IJC(l:ttor~ wt.ab prinia:rfly m ad\Ulvcir tahcw-u.u:aw::mcru pr.tl."ti<'C" 
did noc: receive Mg:ni6C'arltl}• (ewer (or fl'lotT.) cit:atit)nS (0 "Chdr llki:tL~ il!\d :ttrrlbUl.t:I lhall dld othl.!r 
medlu.wr~. w·c ;al~o <:omfMl,I'Cd tcCc:phonc- rc.1poitsc~ ro wri1u.:n rcspon5C.'I, and C-0und, as prcviou5f)• 
noted, that the 01U}' ll&l•itirant c.li£(tr<'n~ ~nva:n the (Ontcnc ol' du· w rltcc:n aod telephone 
~pon.r:w \\'aS tlJJI the Jatl(:( 't\'Cr~ mun: lllwlf to «:fer "" rhC' iolporuine<• of tht: mc:dililtOr'& 
L'\·aJHiUto11 ~lri11s. 

9. l be am'"'CtJ UI \hese QIX$CIOI'\( \\'(:fC wc.lff:aJly the same. Hcru."C. l.i V.':l$ 3M 1h~ Qt( 

with rt:x:. A-u Stm.Jr l\\"O qucst.iUN (!tt' ('l:C'J1e 3),thc:y wit« combinnl for pirtp""'* of rtp0rtl~ :and 
an:aty~. 

10. The di:suibl.11'1()11 of 1hc: CIOll«~pnndc:nt>. was also $1miJloU' to rh:i.c nt' the , tu..t)• 1'wo no~· 

spondc:tus (sex '."Jntc 4) ruk<S to chat of th~ !>Cud)· Tiu~ f't:1:il)Ol l<lcnt5: 75 p('fCCtlf ~·c~ l<t~'}'tcs, IA 
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ptteccu V.'Cl'C nnJo n or m:in:aJ.lr:mcnt tcpn:11cntillirt~ in laboc<tJs111.ite mctti.:&tiun». and 6 pcmcnf 
we~ rcprcc;ent:di.\'Cll ut'1.ota-t-rnmcnc aacnd<.·s or yubllc lnt<:n.m oc~un.s in cn ... 'lronm~ntaJ wu.J 
puhlk·pOli~r dlSl)utcs. In 1\<:tchcr ~'bid}·, thr.n, i!!- there t &W\,ifl~nt rlsl€ th01t thL" rt!,pc1ndcnts 
r<:p1~1 a st~:~d lli2ntplc of tht>..'it t (') whom the qncsti<tno~ll'<': W3..'i ,;cn1. 

11. All pc:Kctlt.1£e:9 lrl T.1bleThra 11.rc ha'9l:c.I on tht" toCAJ numbcc of Snut)• Thrct: rt:~1Ju11dencs 
(96) f':lt)~r cllv.n the total number of Stud)' 'fhroc ~spon<Jcoc.~ who critid1.t'.'J mc.di:110t l)(i'l::l\•inr 
(74). 

12. WhUc the!>r. pC':rc:c:nbl$,oe dlt'n:rcut.'Cll ;uc great, the")' at'C not o:::u:tly comp11r.abk b CX'JlOSC theo: 
Study Tbl't't datit are llvt:ragci :i<:roM "1J :\dvoc;2k$, s.nd the: Stud)-' t~·o dotta :ire aveo:nw:H acnn;~ aJJ 
ad\'OCa.IC'S anc'I :i.U mC'.([iJto1"S. Fnr thll< n:11tion. '*'C ha~ no1 tc-stod rhc t11lgnlfiC2-ncc u( Lhc di!ftrc1tor:s 
hc:twem ti•t' S-tut.l'.I' 'two :wd Study 'Ottcc pc.rccnt&~~-

13. For ;in acdlcnt d~lik>n u( the rii.ki LO mediator hltC8l'ity 1'(':5UI~ frum 1bc nM:'dt;it()r•s 
Ykw that k is Jt.W'hcr l'C!potl~ihftlr)" to SC< a case settled, ~ec Olvjl \AKJ7). 

6t'22il, W. 2007. HO$t lnt; mc:<l13tion:i i:&!I a n:pte:SCXUl\i'IC of me t')'stt'.m of cl\·il ju!t iCC. Ohio Srrlm 
ftJunu.JI on DUpute Resolurkio 'l'2':: 227·276 . 

.Brett,]. lrl. 2007. f'.'egr1llatln.Jj. gkll>ull)•, 2ud cdn. San fl':ll\.<:J$('.Q: jnr..o;e<;·lhti!I. 
Ooocy, P. t't1.,J. ~ ~lll,on, :ind ~f. R. l-1u1Jtn, 19911. I rnW:r&wn~ the blflll('.flCC: of nacion~l c1W.t.1te 

on the dc.~lopmcnt ot 1rui1t. 111.:lldtJfn:J' t<f Me1111lkfUncnJ RfJ1Jfttw 23: 601 M620. 
Golllht:f)(, S. 200;5. l 'bc SCCKfS of Mt.<'Clc:S..~l'o.I mcdiuono. f.'f!J:.'tJlll.IUun }ot1-rntJI 2 1: .~65-) 76. 
f(cmuan,M., ~'. ffolJm, :irulJ. fiaJe . Z006. ~itdiiuiou J'roiu bcgiooing to t:nd:~ 1ct1c~hlc mC'ldf.I. '" Tbc 

R~·kW<:ll biuub~c».! ()/ tncdlatlun, ('(UC~cl by llf. Hcrcm:.n. f.faldcn, M.\: Bb.(';kwt:U Puhlf $.hfo~. 
JfUtrop .. J. J989. Fx.tor.o; 3'0.'loc.:ia.tc:J \Vilh sucoc.sstul l:lbor .o.'<'.cii:ltion. Jn .'tfttllaliurt Rc~'""b, oJltcc.1 

hy K. Kressd <ltld 0 . Prulu. Si.n Pr:an(',l.,;r,o:j(W;!ICY·U:ilolS. 
S.111dcr. F. and s. Golrlbcq;. f onliL'U.fl'lln.+. ~lcclblg a ntedlator: An altt:mati\·e (soro.ctlmC'J') t() a 

fonna jud!-,oe. Lili};o"f"ion. 
S\o\'3ab. R. :ind J, Bt'f.tt. 2Q07. Cwt..~ wlch c:11ti:: '111C iR>~<:r of p rt;·mt:dhu;.m c:..ucusc.; ,.,,, con n let 

rcsolutiun. Prcsc.nh::d at: rhc 2007 AnJl\lll l\tf Qcting or the JnteruatiuJt.11 As.soct:..dnn tht Ct>ufiJC't 
M:lnagcmeot. Rl."'llf>C'"· 

Wt~cc, R. 2006. 111~ n)!c of an,('(X'dtJll Ind prncedunl ch_.._cnt.c:risliei in mccU:atlon: s review of the 
rc;,c-arch. In the 8/adnuffl bant.JIHJvlt uf ln.cdl41k>IJ. cdlc:cd by M. Httrmru\. ~. MA: 

- Puhlidrb¢. 
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The M.yth of Mediator as Settlement Broker 

Brer Rabbit Falls Down the \Veil 
retold by 

S. E. Schlosser 

One day, llrer Robbit ond firer Fox and Hror Conn and Brt:J Bear and a le>t of other animal• decided IQ wOtk wgelbcr 
ro plant a garden full of corn for roasting. They <tarted early in tbe morning and roked ond dug and raked some 
more, breaking up the hard ground so it would be re•dy fur planting. i t was a hot day, and Rrer Rabbit 6'" tirod 
mi14>1y 'l"id.. But be kept coting offlbe brush •nd clwinc :>way the dcbri• 'cause tu: didn't 1.0.-1101 no one w call him 
hrq. 

Thell llrer Robbit got an idea. "Ow!" he <houlcd as loud!)' •• he ooold. ·1 got me a briar in my hand!' H" "~woo n 
!'>"' 011d $tuck it into hi$ mouth. The other critter. told him he'd better pull out the briar and wash hi• hltnJ •fore ii 
got infected. Tb<ll was j ust what Brer R:ibhit wanted to hear. He huJTied off, looking for a •h•dy spot lu \like• ~uick 
nop. A litde ways down the road, he found an old well wUh • coupi< ol'buckets hanging in•ide it, one at the top, and 
onu Jown n< the bvuom. 

"Thut lwh like a mighty cool ph1cc to hike n nap; Urer Rnbbit said, and hopped right into the buoket. 

Well, Brcr Rabbit was mighty hc•vy - much hl)ftviet th1m U>e bucket full of w•lcr l•ying at the bottom. When he 
jumped into the empty bucket, it plummcied right down «> cbe oottoin of the well. Brer Rnbblt hun& t>nto U1e <ide. 
for dear life as lhc sc'COnd bucket whipped passed him, spJ~~hing water all ovcT him on its way ti> the top. He had 
ncvt:1 lx=cn so scared in his life. 

Bror Rllbbit's buckCL !anded with a smack in the w•ter and bobbed up and down. Ore< llobhit w:L• >froid to move, in 
eusc the bucket tipped over and kl11dcd him in lhe woler. He lay in lhc bo!IOm oftbe bucket and •hook and shivered 
with fright, wondering what would happen next. 

Now llrer Fox had been watching llrcr R:>.hbit o!I mom in&- He klll'W right WI!}' that Hrer Rabbit didn'( have a briar 
in his paw and wonde~ wbot t~t rascal was up to. When Brcr R•bbit $0\lCk off, firer Fox fu!luwcd him Md saw 
him jump into the buckCL ruid disappear down the well. 

Brcr Fox wllS pu.:aled. Why woul.d Urer Rlll>bit s<> Into the w<:ll? Then be thought: "I het he h8' some momoy hidden 
•w•y down !here anJ has gone co check up on it." llrer Fox ere-pl up w !he well, listening closely lu •cc if he oould 
hc•r anything. He didn't hear noching. He peered down inm the well, buL al! "'"s dork and quiet, on acuu11nl o l'Brcr 
R.ibbil holding"' •till su the bucket '"ouldn'I lip him into the water. 

Fin•lly, Btcr Fox •houled down inro tile wel!: "tlrer llabhit, what you doing down thel'e?" 

Brcr Rubbit perked up ut once .. realizing th•t tl1is might be hi• chltnc.: to ge1 out of the well. 

"I'm a Jishing down here, IJJ'er Fox," says he. "1 thought I'd surpri$C e\'eryi:me with a me'" of frcsJi fish for lunch. 
There's .some renl nice Us.It do'"'Jl he~." 

"How many fish.,. ther.e'!' ash<IJlru Fox .<k~ptlcally, sure tht<t therascoll}' rabbit wa.< really C<>ununa It.is gold. 

' Sooros lVl<I scores!" cried I lrer llabbiL "Why dnn't you come on down and help me corry them ool'r 

Well, tl>•t was llie invitnioo Brer Fox was wailing for. He was going tn go <lawn into Llult well and gel him "1tneof 
llrer llobl>it'l< gold. 

"How do I get down lh<.Te?" osked Brer Fox. 
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Rrer R•hbit grioncd. Brcr Fox was much h<.'3vic-r th~n he was. ffll rer Fox jumped into the emlK)' bucket al tbc IOfl, 
then firer Rahbit'• btJ<:ket would go up, and Br<-r Fox's bucket would go oown! So he •aiJ: "JcsLJump into the 
bucket, firer fox." 

Well, llm Fnx jumped into the empty bucket, and duwn it plummeted intn tl1e dark well. He p~ssed Urer Kabbit 
nhout hnlf\vay down. Rrer Rabbit wa.• clingins to the sides of the bti<:ket with all his might 'oouse it was moving so 
fosL "v oodbye Urer l'ox," he shouted ns he rose. "I.Ike the ••ying ~oes, some folks go up, and some go down! You 
should make it to the bottom nil safe and sound." 

Urer Rabbit jumped out ofU1e well nod ran hru:k to the garden pal.Ch lO cell the <lther critters that Brcr Fox WllS down 
lu tbe well muddyin& up the waters. Then he danced back w the well and sllouied down to Bn:r Fox: ''Th<:1¢'s u 
hunting man coming along to get o drink o' water, Rror Fox. When he hauls you up, you'd hc•t run uwny •IS li<st .. 
you cfio!" 

'lb~u Urer Rabbit WOOi back to the garden p•tcl>. When the lhi ... ly bonier hauled up the buckd full ur water, • wcl 
Rr.d shaky Llrer fox sprang out and ran awoy before the bunter couhJ grab for bis gun. 

An hour letcr, Urer l'(l)( and Brer Rabbit w~ro holh ~ in th<:~ diggiog aod h•uling •way dub<is M4 oc<ing 
like 1i«hi11g had liapl'<f'od. I !xoep< every once in a while, Bm Fox ~uld look sideway.< at BrL-r Rabbit Md grin, 
•nd lhc r•:ically rabbit would start t<l laugh aod Jous~ 'cou:iu both oflh<.m bad looked so <ill)' plummclinK up 1111d 
duwn in th•t ul' d.rk well. 
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The Myth of the Mediator as Seltleme.nt Broker 

Many cnmmercial mediators see their primary role as a settlement broker. Due to perceived 
mark.et pres~ures. they believe they are engaged by counsel to get the deal done. As a result, 
mediators n1easure their work by whether a settlement was achieved. Paradoxically, rnll!ly 
mcdiatllrs do not keep track of their settlement rates even tl!ough they are highly sensitive to 
their "failures." Against the apparent imperative to get the deal done, many have argued that 
seUlemcnt is not the name of the game. Folger aud I.lush made this case in their 1995 book, "The 
l'romisc of' Mediation." fourteen years later, as more lawyers have become mediators, the focus 
has noL changed: settlement is !rrill the principal objective of mediation. 

One result of this focus on outcome is that mediators lo~ sight of the many other ~'Crvices they 
provide to counsel and partie.~. Since settlement is the oonsidered highest good, these other 
services receive less attention in training and in practice. Yet these services establish the 
groundwork for the possibility or seltlemcnt in the first place. 

Constructive Deception as an Example of Outcome-Focused Medi<itio11 

Outcorne-focused mediation can lead to practices and processes that inherently lack integrity. If 
sctUcmcnt is the epitome of good, getting there through anything other than outright fraud may 
be permissible. As an example, Robert Benjamin has argued that mediators should consider the 
use of constructive deception to move parties towards seUJcmcnt. He invokes rhc metaphor of the 
Trickster as a model for mediators(() consider. 

The traditional Trickster, usual ly portrayed as a ~mall, clever, male animal, subverts or defoats 
more powerful animals thnmgh cleverness and cunning, rather than with fangs, claws, or 
~trength. Thus, the Trickster rebalances power through deception. The Trickster includes the fox 
in Japan, the mouse deer in Southe&sl Asia, the coyote and the spider among the Native 
Ameri1;11ns, the tortoise and ~pider in West Africa, and the mantis in Southern Africa. Br' er 
Raboit was the trickster of the American slaves, whll tnorphoo into Bugs Bunny and rhe never­
ending llattlcs of wit between Road Runner and Wiley Coyote. 

l.Vho Holds the Power? 

Br' er Rabbit decides to go off on a frolic of his own to avoid more farm work and, being overly 
clever, ends up at the bottom ofthl' well. He tricks Br' er i;ox in1.o the bucket by claiming that 
there were lots offish to be had in at the bottom of the well. Rr'er Rabbit obtains his outcome­
frccdom-at the expense ofBr'er fox. Fortunately, the story ends well as Br' er Fox is able to 
escape from the surprised hunter. Ilr'er Rubbit's power lie-' in his ability to persuade and 
inlluence by exploiting Br'cr Fox's greed. Br'cr Rabbit lies about the fish, and induces Br'er Fox 
to get some for himself. The outcome arises from manipulation and deceit. 
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Convtnlial wisdom says that the parties hold the power in mediation. What is not recognized is 
that power comes in many forms ~nd is exercised in many ways. Power is al1Vays relative and 
limited. It may be real or apparent. 1t tx.ists to the extent it is perceived and accept~ by Ute other 
party. In mediation, the parties have the ultimate decision-making power. I lowever, the mediator 
has many subtle powers conferred by virtue of the process. The question of constructive 
deception really asks whether a mediator should use these powcrs--most ofwliich the parties 
and counsel are either ignorant about or, consciously or unconsciously, cede to the mediator for 
the sake of getting a deal done-to manipulate the parties to a settlement'! Further, should a 
mediator hide constructive deception from the parties or should the mediator be open and 
lranspan:nl? 

For example, while lbc parties may hold decision-making pow~. mediators hold significant 
information power. Game theorists refer IO an infonnation state as the knowledge the parties 
hold wnceming lhe nature of the game, the next available move, and the range of potential 
outcomes. lnfonnation slates include common knowledge, perfect vs. imperfect information, 
symmetric vs., asymmetric infonnation, and certain vs. uncertain information. These will be 
discus~ecl in more detail below. 

The Services of Mediation 

The idea of co11structive deception through the metaphor of the Trickster focuses our attention on 
outcomes, not services. That is, settlement as a desired outcome may take precedence over the 
quality of"services" the mediamr provides. If we focus solely on ~ttlemeni. that becomes the 
end game, regardless of means. Some medial.Ors may sec "the magic of mediation" as 
manipulating the infonnation flow, negotialion communication, and decision-making. 
Constructive deception is therefore considllred by some to be permissible if it helps make the 
deal. Its emotional simplicity may appeal to medial.Ors who feel pressured tu make a deal or who 
arc looking for the "kjlJer app." 

The larger question hidden here concerns th~ services a mediator provides to counsel aJld parties. 
These services include convening, psychological anchoring, compassion, empath!~ 
communication, leadership, de~scalation, reality-checking, facilitation, idcntillcation of 
interests, needs, goals, and desires, acknowledgement of injustices, decision-making assistance, 
negotiation brokering, and so forth. 

If mediators understand, identify, and focus on the levels of services that counsel and panics 
cannot provide for themselves, the need to focus on outcomes is minimi;r.ed as seltlcmcnt simply 
becomes one oflhc many services mediators provide, not lhe sole, all-consuming focus. A good 
outcome will always flow from great mediation service;, making tricks and trickery unnecessary. 
We therefore believe that a deeper analysis and coosider.rtion of the roles of the mediator 1Vill 
help mediawrs resist the temptation to resort to constn1ctive deception. 

Strangely, lawyers seem to have a hard time broaching settlement with each other. Perhaps this is 
because adversary ideology compels lawyers to think of settlement a~ a sign of weakness. 
However, settlement hecomes much easier to discuss when one lawyer says to another, "Let's 
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get this case into mediaton." Mediation bas become a mainstream practice and suggesting 
mediation, ~'Pccially knowing that the court may require it, is no longer a sign of weakness. 
Instead, suggesting mediation is often seen as a sign ofpmgmatism. 

Once the mediator has been selected. o.:ounsel generally leave the details of the mediation to the 
mediator. Thus, by acting as a convenor, the mediator actually removes items of potential 
prodccural dispute from lhc table. The mediator can define what should be disclosed in 
submissions, when the submissions are due, the time and place of the mediation, ahd who should 
be present. While counsel could no doubt negotiate these housekeeping items between 
themselves, the more complex the case, tbe more challenging the problem become~. The 
mediator so lves this problem for counsel by taking the !asks away. 

By paying carefill attention to convening, a skillful mediator can work the parties towards a 
successful outcome. Meeting individually with parties and counsel ahead of !he mediation 
conference, for example, can build trust and help with the design of the conference. Making 
certain that people with authority are physically present or have granted sufficient authority ro 
those who will be present can be useful. Talking to counsel jointly or individUt11ly before the 
mediation to gain a sense of expectations can be helpful. 

i.e;:deTShlp 

Mediators often overlook the fact that they have been conferred thto power of leadership. Counsel 
and parties look to the mediator to set the agenda. kc.,'P the parties on t.ask, and control the 
process. The service of group leadership is vita l tn an ctlicient and constructive mediation 
proc.,,,,-s. 

Cr~<lting Si.fo, Confidential Space 

Mcdiftlion works within a psychological space that is sate and confidentilll. Mediators have the 
duty and responsibility to create this space for counsel and the parties. Because lawyers are 
advocates for !heir clients, they cannot create a safe space for the opponent or opponent's 
counsel. Thtls, lawyers must tum to lhc mediator for this service. For example, the parties may 
be extrmnely angry with each other and barely able to sil in the same mom together. The lawy~rs 
may be reluctant to have their clients speak to one another for rear of losing emotional am1rol. 
The medialor, on the other hand, can create a co11trolled environment that permits a productive, 
emotionally safo conversation between !he parties. J;eelings can be expressed without fear of the 
process devolving into a shouting match or other chaotic behavior. 

Many lil igillcd disputes arise because people have not been heard. Mediators can either establish 
an empathic relationship with the parties or coach the parties, if the rdal.ionship is important, on 
building empathic communit.:atlons without intervention. Jn disputes where both disputed issues 
and damaged relationships are in play, resolution of the issues is no resolution at all if !here has 
been no reconciliation of the relationship. In addition, t11e mediator can create W1 empathic 
connection to let each side know it has been heard, even if the mediator may disagree with what 
bas been said. Ileing heard is a powerful experience for both lawyers and tlteir clients. Rarely are 
lawyers able to provide I.his service to their clients, opposing counsel, or opposing parties. 

70



Conflict escalates predictably and in inverse relationship lo psychological integration. That is, 
the higher the level of escalation, the less integrated p~ychologically the parties arc. In other 
words, as conflicts escalate through various stages of intensity, the parties show behaviors 
indicating regcession of their emotional development. 

There are five stages of conflict escalation. 

Stage I fonns part of normal everyday life. Even in good relationships there are moments of 
conflict. These can only be resolved with great care and mutual empathy from true perspective 
taking. 

Stage II occurs as the parties fluctuate between cooperative and competitive positions. They are 
aware that they have common interests though one's own wishes predominate and increase in 
importance. 

Stage l11 occurs as interaction becomes more hostile and irritable. All logic has focused on 
action, replacing fruitless and nerve-wracking discussions. This is typically where people will 
retain lawyers and mediation is viewed as weak, ineffective, or impractical. 

Stage IV occurs when a party's core sense of identity has been attacked or threatened. At this 
stage of conllict, cognitive functioning regresses substantially-the executive function of the 
brain is overridden by dominating emotions. 

At Stage V, sacred values, convictions, and superior moral obligations are at stake. The conflict 
· assumes mythical dimensions and the process of dehumanization moy hegin to occur at both the 
individual and group levels. 

Successful problem-solving and negotiation only occurs when all counsel an<l parties arc at Stage 
I. Therefore, the bulk of a mediator's work b de-escalating everyone from Stage III to Stage II to 
Stuge 1 in an orderly manner. 

Mediators often experience the frustrntion of calming parties and counsel down all day long, 
wondering if there will ever be productive discussions, only to watch a deal being made in 
minutes at the end of the day. While time pressure has something lo add to this phenomenon, the 
mediator has moved the parties into a psychological pince where they are able to resolve their 
dispute quickly and efficiently. Sometimes, the lawyers will wonder why they needed lhc 
mediator al all, not realizing that the mediator was the cause of the de-escalation that allowed the 
negotiation to occur in the first place. 

B·ui!ding Trust 

Agrcern~nts only come about because people believe that promises will be kept fn a litigated 
dispute, trusl is lhe first asp eel of lhc relationship to be lost and the last aspect to be gnined. 
Mediators provide trust-building services by creating small agreements that build to larger 
agreements. At lhc end, a skillful mediator has restored sufticient trust between the parties that 
everyone feels reasonably comforlabl~ lhat a deal will stick. Because oftl1e adversary roles 
lawyers find themselves in, they are hard-pressed to build this type oftru.~t with opposing 
counsel and parties, hence the value of the mediator providing this service. 
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C(.:mp;i~sion 

Especially in emotionally difficult cases such as sexual abuse, harassmenl, violence, or traumatic 
htj ury, the mediator provides a service to the parties by showing compassion. Sometimes, lhc 
mediator's compassion is the only emotional support available for a party. Compassion is not 
limited to the plaintiff. In a drunk driving death case, the mediator may have compassion for the 
defendant who suffers from eld:reme guilt and shame at having killed someone. Lawyers will 
comment favorably on a mediator's compassion for their client, and more than one mediator has 
gained 1hc respect nnd repeat business of counsel for th is service. 

Acknowledging anrl Witnessing lnjustke 

P<!oplc in conflict often seek justice in the form of validation, vindication, and vengeance. Justice 
has many definitions and m~anings, making it difficult lo measure and quantify. Justice is also 
sut.jcctivc to the people p~rsonally involved in the conflict. The social psychological research 
into _justice reveals a powerful fact: People experience justice, regardless of outcome, if three 
eltmcnLS are present. First, they have an opportunity to tell the-ir slory their way. Second, they 
cun lell thc ir story to a respected, impartial authority figure. Third, that authority figure treats 
thtm wilh respect, dignity, and compa~sion. Thus, a mediator can be a powerful instrument in 
providing a sense of personal justice to people in conflict. For many people, mediation will be 
their "day in court" and mediators should be sensitive to the need for perceived justice.. 

Jn addition to providing ju~1ice, mediators have the opportunity to witness obvious injustice and 
challenge parties to acknowledge it, reconcile it, and work lo makes things as right as possible. 
Sometimes, this ls 11ot possible or practical. However, mediators have a moral imperative to look 
for opportunities to reconcil1:1 parties and help them, if they so desire, 10 restore their sundered 
relationships. 

r>roblern-Solv.ing 

Conflicts present complex, multi-layered problems. Mediators create the space, organize the 
tasks, and keep parties focused on those tasks. Parties and counsel can often be distracted and 
deflected hy slrong emotions and advocacy. The mediator can allow a certain amount of 
deviation from lhe task, then gracefully hring the parties back to work. In addition, conflict can 
be cbaotic and ovcrwltelming to the parties. The mediator can take back the complexity, chaos, 
and disorganization of conflict and hand back smaller, digcstable pieces to the parties to work 
with so that the process of peace is not overwbelmu1g. The experienced mediator has prohably 
seen the same issues, problems, and emotions many times before. Drawing on that experience, 
the mediator can help the parties fonnulale solutions and agreements that they might not he able 
to see for th<irnsclves. However, the 111ediator must keep in mind that self-determination is the 
halhnnrk virtue of mediation and therefore exercise great care in not imposing solutions where 
they are not wanted, desired, or useful. Seulcment for settlement's sake is not a virtue in 
med iatio11 . 

4' .. ~ . L" • D ' • 'VI ; • 11.s.>r.s.mg m ~ctsrnn-1 . uKlng 

Ultimately, lhc parties and counsel must make decisions. Frequently, the decision is between bad 
choices that arc emotionally, financia lly, and pragmatically difficult 10 accept The mediator 
assisls the decision-making process by helping the parties look at their choices and the deep 
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consequences of their choices. The mediator helps the parties look at their prospective decisions 
in a longer term of years and decades to help them come to grips with the choices they face 
today. The mediator is well-aware of the cognitive limitations of the human brain in the decision· 
making process and can warn, guide, teach, and coach parties and counsel about those limitations 
and biases. 

The mediator is also a coach and teacher. In many conflicts, lhe medi~tor may coach the parties 
in communication skills and empathic connection. The mediator may slop a conversation from 
escalating into unproductive ·a.11d esc11latoiy argument by asking the parties to resla11 the 
conversation inn different way. Tlte medilltOr may set ground rules that remind the parties how 
to he truthful, civil, and respectful to one another despite intractable differences. 1'he mediator 
may coach the parties in problem-solving and negotiation skills. TI1e mediator brings a large 
toolbox to the table and may help lhc parties select and t1se those tools necessary to transfonn the 
contlict into peace. 

1nformaiio:t Management and Exchange 

Mediators provide an important service in managing the information and exchange of 
infonnation between the parties and tlteir counsel. La\Yycrs often have a hard time exchanging 
information because they a.re afraid of exploitation or simply wish to avoid giving advantages to 
the opponent. Titis is what discovery battles arc typically about. In mediation, unlike litigatiou, 
information exchange is crucial. Information helps parties and counsel understand the facts, 
perceptions, and motivations surrounding the dispute and provides importnnt infonnation about 
how the dispute might be resolved. In addition, information assists in evaluating the potential 
outcomes of the maucr should ii proceed to trial. 

Oa111e theory provides a useful and practical way of defining the kinds of information that 
mediators deal with. As mentioned above, game theory describes infonnation states by what the 
parties know they know and by what they know the other side knows. Obviously, infonnntion is 
a form of power. Most attorneys would like to know all and have their opponents in blissful 
ignorance. This may lead to good trial outcomes, but not necessarily good mediation outcomes. 
Understanding and using information states is therefore an important part of what a mediator 
provides to the parties. f'or more infonnatioll nbout information states and game theory, read the 
material in Appendix A. 

The mediator provides many services to the parties around information management and 
exchange. First, by convening the mediation, the mediator provides some level of' confidentiality 
protection for the parties so that infonnation C<1n he exchanged more freely without foar of 
exploitation or undue advantage. Second, the mediator creates a degree of trust between the 
parties that might not otherwise exist. This trust facilitates frank exchanges of infonnation. 
Third, the mediator, by a~king questions, probes the facts and soorics. Frequently, the parties 
learn about facts that they have never heard or understood when the mediator seeks clarification 
and deeper understanding. Fourth, as lhe mediator de-escalates the contlict, the parties are able to 
listen and hear information that they previously may have been unconsciously filtering out of 
their processing. Filth, the mediator can frame information in a way that minimizes further 
escalation and helps parties manage their emotions and feelings. 
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In mediation, parties and counsel are have secret lnforrnation unknown to the other (an 
assymetrical information state--see Appendix A). For eXlllllple, one side does not know whal the 
other side's the nex.t oll'cr or counter-offer wi II be. Jn caucused medialion, the mediator obtains 
private information from both sides and knows or can intuit what th"ir next move will be, and 
generally, where the crunch or impasse will occur. This infonnation power is valuable and 
extremely useful as a mediator can craft communications, both express and implied, that send 
signals to each side \Vilhout the other side knowing what is being communicated. 

Ideally, a mooia1or wishes to move the parties to a tull, honest, aml complete mutual disclosure 
of in formation (a complete, perfect, symmetrical information statt)-sec Appendix A). because 
that is where the nest decisions arc likely to be mude. Lawyers resist mutual honest disclosure 
bocause they believe that disclosure will give the opponent an advantage, du nol ahvays trust that 
disclosures wilt be mutually hones!, fear being ex.ploitell, and finally can ju~I be adversarial for 
!he sake of being adversarial. 

Thus, information management is where the mediator is most likely tempted to engage in 
constructive deception. By shading, framing, withholding, selectively disclosing infonnation, the 
mediator can shape the perceptions of the parties and counsel and thereby influence the outcome 
or lh.c mediation. 

Ma.naging the Auctio;i. 

Many la111yer and mediators believe that the key service provided by mediation is management of 
the auction when a settlernent by paymenl of money is required. This is an important service and 
is more subtle than most lawyers realize. Experienced mediators will usually be able lo ascertain 
the range in which a case should settle very quickly into the process. However, they will 
recognize that the parties and counsel have to find their own way to resolution rather than jump 
10 the likely settlement number immediately. Although the auction can be a painfully slow and 
apparently inefficient process, as offers and counte1-offers arc exchanged, the mediator helps the 
parties formulate their next move, anticipates renction5 in the other room, uses information to 
explain offers, and keeps the parties focused on the task at hand. The mediator deals with 
emotional issues such as the insulting firsl offer, disappointment over counter-<ifTers, the fear of 
bidding against one's self, unrealistic expectations, and negotiation strategy on a daily basis. The 
mediator models patience and forbearance and provides encouragement and hope for the parties 
even when, to the parties, settlemeJlt seems improbable aod di.slant. 

Re;,!ity-Checking imd Psyd:ologkal Anchors 

During normal decision making, individuals rely on a specific fact, belief, or value aJJd adjust 
lhcir thinking to account for other clements of the circumstance. T11is procoss is called anchoring 
and once the anchor is set, there is a bias toward that fact, belief or value. 

'I ,• t 

Take, for example, a person look int( to buy a used cnr. She may focus excessive!)' on the 
odometer reading and model year of the car, and use those for evaluating the car, rather than 
con.~dering how well the engine or the transmission is maintained. Mileage and model year have 
bc:come psychological anchors. Jn a pre-mediation conference, counsel may tell his or her client 
that the case should sett le for $475,000 to $550,000. The anchor will be $550,000 and the client 
may be hard pressed tu move lower. 
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The focusing effect is a cognitive bins thal occurs when people place too much importance on 
one aspect of an event, causing an error in accurately predicting a future outcome. Dcfonse 
counsel may focus on one aspect of the ca.se, ignoring the risks if his a.•sessment is wrong. 

"Anchoring and a~justment" is a psychological heuristic that influences how people assess 
probabilities. According to this heuristic, people start with an implicitly suggested reference 
point (!he "anchor") and make adjustmcnls to it 10 reach their estimate. 

The anchoring and adjustment heuristic was first theorized by Tversky and Kahneman. In one of 
their first studies, the two showed that when asked to guess the percentage of African nations 
which arc members of !he United Nations, people who were first asked "Was it more or less lhan 
45% ?" guessed lower values than those who had been asked if it was more or less than 65%. Jn 
another experiment, an audience was first asked to write the last 2 digits of their social security 
number, and, second, to submit mock bids on items such as wine and chocolate. The h<ilfoflhe 
audience with higher two-digit •lumbers typically submitted bids that were between 60 percent 
and 120 percent higher than those with the lower two-digit number, far more than a chance 
outcome. The simple act of thinking of the first number strongly influenced the second, even 
though there was no logical connection between !hem. 

The pattern has held in other experiments for a wide variety of different subject~ of e.stimation. 

Anchoring and a~justment profoundly affects settlement discussions with some saying that 
parties should begin &om extreme initial positions. Advocates are oflen !rnpped by their own 
anchors <ind are often unable to escape this bias without the assistance of the mediator. 

A skillful mediator is well-aware of the bins around psychological anchoring and has methods 
and tools for re-setting anchors that are renlistic and possible. for example, a mediator might say 
that in recent similar cases, the settlement rnnge has been in the low six figures. That apparent 
off-hand comment may set a psychological anchor about expectations in the present case. 

Accom1labili!y 

Mediators provide accountability to agreements by brokering the specific terms of agreement, 
helping the parties and counsel deal with issues thnt were not negotiate<!, but arise in the drafting 
phase. Experienced mcdialor.s will often l'ecommend that the parties agree to return to mediation 
before resorting to other procedures if future disputes nrise. Mediators can also create 
accountability through social norming processes such as securing mutual verbal and written 
c-0mmitments to perform. The concept of honoring one's promise is .-am~times value that can 
lead people to do what they say out of a sense of honor. When the mediator witnesses the 
commilmcnt, the value of honor may outweigh the self-interest of reneging on the pl'Qmise. 

-Conclusion 

The services a mediator provides are extensive, suhtle, and deep. Mo.•t parties and lawyers are 
unaware of the scope of these services and therefore only focus on the outcome as a measure of 
effectiveness. Mediators who understand, ma~1er, and consciously engage in all of services 

75



described here do not have to worry about outcomes. While not all cases will reso lve 
immediately, the mediator will have plenty of referral husiness based on the quality of the 
prucess and experience. 
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APPENDIX A 

INfORMA"l'lON STATES AND GAME THEORY 

Game theorists are interested In uJ1derstanding how information affects decisJon making. Thus, 
infonnation states describe who knows whit! and when. These states are 

• Common Knowledge 

• Perfect \'S. lmpcrfoct information 

• Certain vs. Uncertain Information 

• Symetrical vs. Assymetrical Information 

• Complete vs. Incomplete Information 

Mediators unknowingly use these information states every tlay. A deeper understanding of 
information stitcs can help mediators undi:rstand what separates the parties, what infonnation 
should be disclosed and when, and where potential impasse might lie. The following is a 
description of these information states take11 from Noll, Peacemaking: Practicing at the 
In1ersec1/011 of f,(Ilv and Human Conflict (Cascadia Publishing I louse 2003). 

Common Knowledge 
Information is common knowledge if all the parties know it, if each party lrne>ws that all !he 
parties know it, and if each party knows that all the parties know that all the parties know it. Tbi5 
condition exists in a dispute when everyone has a complete grasp of the facts and knows that 
everyone else knows !he facts as well. Jn other words, there are no secrets. For a mediator, this 
information state is useful because arguments over information are eliminated and the parties can 
focus on !l<llutions. 

Perfect vs. Imperfect Information 
A condition of perfect infonna1ion means that a party knows every choice made by the oth..r 
party. lmpcrtect intonnation would exist if a party knew that the opponent had made Choice A 
or Choice B, but did not know which specific choice had been made. This condition might exist, 
fur example, if defense counsel knew that plaintiff's counsel had retained two experts, bu! did 
not know which expert might testify at trial. The defense we>ul<l he said to have imperfect 
infonnation. In contrast, the mediator might be pri"Y to that information and therefore have 
perfea infunnauon on the subject. 

Certain vs. Uncertain Information 
Ml)ves by Nature ore piec"s or infonnation that remain outside the control of the parties. 
Essentially, Nature is the probnbility of tlie occurrence of ll!l outside event. If Nature has made its 
last move, the information state is defined as certain. Otherwise the game is one of unccrtalnty. 
In the context of a lawsuit, the infonnation condition is uncertain until the verdict is read. The 
jury's decision is, in game theory, a move by Nature because the disputants cannot control or 
predict i1 with certainty. After the verdict, the infom1ation condition bec<imes certain. Of course, 
the judgment is appealablc, so me information state might still be uncertain because another 
move by Nature (the appellate court) is possible. The uncertain information state is used by 
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mediators to move people towards resolution because the anxiety of the uncertain outcome can 
be replaced by the certainty of settlement. 

Symmetric vs. Asymmetric Information 
In a game of symmetric information, at each decision point, a party's infonnation is identical to 
every other party. Otherwise, the game is asymmetric. The essence of asymmetric infonnalion is 
that it is useful, private infonnation available to one, hut not all parties. 

/\symmetric infom1ation is a primary rea<on for impasse in mediation. Nearly ewry conflict is 
an asymmetric information condition be-cause each party knows privately how he or she desires 
resolution. Unless the parties somehow communicate their private information to each other, 
settlement is difficult. If resolution is reached in an asymmetric information condition, parties 
will wonder if they made the correct decisions. This can lead to buyer's remorse, recriminations, 
and renewed hostility. C'.onsequently, transfonning a conllict from an asymmetric infonnation 
condition to a symmetric information condition is an important service provided by mediators. 

Complete vs. Incomplete Information 
In a game of incomplete infonnation, Nature moves first and is not observed by at least one of 
the parties. Perhaps, the court has issued a tentative ruling that one side knows abom, but the 
other is ignorant of---this would constitute complete information on one side and incomplete 
information on the other. Notice the difference hetween complete/incomplete and certain 
/uncertain information conditions. In uncertain conditions, Nature makes the last move and no 
one knows what it will be. In incomplete conditions, Nature mnkes the first move, hut that 
infonnation is not known to at least one of the disputants. 

Here is how poker can help us understand the concept of information stntes: 

All cards are dealt face up. Perfect, certain 

All cards are dealt face down and a party Incomplete. symmetric, certain 
cannot look at her cards before belling. 

All cards are deall face down, and a party can Incomplete, asymmetric, certain 
look at her own cards. 

All cards are dealt face up, but each party then Complete, asymmetric, certain 
scoops up her Mnd and $ecretly discards one 
card. 

All cards are dealt face up, the parties bet. then Perfect. un-certaln 
each party receives one more card face up. 

All cards are dealt face Clown. Each party Incomplete, asymmetric, certain 
scoop$ up her cards without looking at them 
anct places them on her forehead so everyone 
can see them but her (Indian Poker). 

• 
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In case number one, all cards are face up, everyone sees everyone else's cards, so lhe 
information is perfect. Because no mor., cards will be deall (i.e., nature or luck will not act), the 
Information is also certain. 

In case number lwo, all cards a.re face down, lhe information is incomplete because no one 
knows what she holds. The information is symmetric because everyone is equally ignorant, and 
the infonnation is e<.-'11ain because all the cards have been deall-··nature or luck will nol act 
again. Notice lhal the information content is nol important bere. Rather, it is the slaw of 
knowledge of the parlics. Even though all of the parties are ignorant of the hands, lht1 
information is symmetric because everyone is equally ignorant. 

In case number three, standard draw poker, the infonnation is incomplete because the parties do 
no! know what the other parties hold. The information is asymmelric because each party has 
privule information about her own hand. Finally, the information is certain because no more 
cards will be dealt. 

In case number four, cards dealt face up with a secret discard, the information is complete 
because everyone has seen everyone else's hand. The infonnation becomes asymmetric when 
each party secretly discards a card, and the information is certain because no further cards will be 
drawn. 

Yn .:asll nµmber five, cards are dealt face up, with a last card face up after the bet, the infonnation 
i~ perfe<:t because everyone sees all lhe hands, but the infonnation is uncertain because Nature 
(luck.) will act once more to deal out another card. 

Finally, in case number six, Indian Poker, the information is incomplete because the parties do 
nol know tlleir own hands. The infonnation is a.•ymmetric because they have private infonnation 
(each party's infonnation is unique and personal), and the information is certain heca~ no 
further cards will be dealL 

•• 
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We resort 10 dispute resolution pmcesses to find solutions to controversy. 
Unlike judicial and arbitral forums that bind parties to formal rules of procedure, 
limitations on remedies and decisions by third parties, lhe process of mediation 
provides disputing parties with flexibility in approach and outcome, and control over 
both. Mediation opens up the issues than can be addressed and litigation nam>ws 
them. The practice of mediation may vary from case to case, but the focus remain~ 
on the parties and their decision on how best to advance their mutual and individual 
intcresls. 

Parlies and atlomeys who might otherwise find themselves before a judge or 
an arbilrator presumably select mediation because it presents such a clear alternative 
lo litigation and arbilra1ion. Recently, however, certain commentators, and certain 
parties and mediators, appear lO sanction a drift away from party control to a 
media1or-dominated process that focuses on mediator-generated settlements. 

This resultv-driven approach redefines the role of the mediator. The mediator 
is no longer viewed as assisting lhe parties in the process but rather ns the informal 
decision-maker. In one of the "new" scenarios, the mediator merely conducts an 
analysis of claims and the parties accept that analysis as the proper basis for 
settlement. In another, mediators are even encouraged to engage in "constructive 
deception" in order to "gel the job done." In this scenario, mediators use "magic"··· 
sleights-of-hand, subterfuge, undue pressure--·to "force" a settlement the mediator is 
championing. "Do your magic," they say, "we don't care how, just get a seltlement. 
You tell us whal to do." 

The no1ion that ii is appropriate for a mediator to "do magic" is, in and of 
itself, troubling. And equally troubling is a focus 011 settle111ent at any cost, where the 
interests of lhe parties become a secondary concern, if a concern at all. While at first 
blush such an approach may shortcut and simplify the process, experience tells us that 
a medialor-focused, resulls-focused process does not permit for the degree of 
llexibilily that encourages and fosll.."!'s creative settlements. Mediation relying on 
magic or tricks also has the potential for running afoul of professional responsibility 
and ethical standards. Mediation focused on brokering any settlement rn1her than on 
an outcome reflecting the interests of the parties, is wrong-headed an<l 
counterproductive. 

By contrast, in focusing on establishing a framework and tone conducive to 
open dialogue, on understanding and exploring less o~tensible factors in addition to 
initiating legal or contractual issues, on clarifying party perspectives and correcting 
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misunderstandings, the mediator assists the partie~ in shilling from an adversarial 
po~ture to one that pcnnits them to craft a mutually acceptable outcome, and 
frequently at a ~ubsruntially lower financial and psychological cost. Examples from 
my experiences illustrate these points. 

Information Gathering and Structuring the Mediation Process 

What can mediators do to foster the development of a productive mediation? 
Gaining insight into the parties' and the attorneys' relationships and receiving and 
sharing information prior to the "initial" mediation session is extremely valuable. 
Information on the nature, context and complexity of the dispute, not just substantive 
legal and contractual issues, pennits the structuring of a process that best fit the needs 
of the particular disputants. Early identification of individuals indirectly as well as 
directly affected by the di~pute and those who may be necessary or helpful in 
advancing the process at variou~ stages is also helpful. Areas that might be addressed 
preliminarily cnn be identified, and factors that might prove most difficult to address 
can be parsed. 

Generally, one or both attorneys repre!<tmting pftrties or an administrative 
agency contact the mediator about mediating case. Onoo disclosures have been 
shared, the mediator can schedule a joint conference call with both or all counsel as 
quickly as possible. In addition to having each attorney describe and prese!lt an 
overview of the matters in dispute, the· mediator sseek infonnation about its genesis 
and background on the entities and individuals involv~ and the decision to seek 
mediation. 

Questions considered at this early stage include: What experience have the 
attorneys had as adversaries in other matters. and what if any prior eftorts at 
settlement have they. explored? Have the attorneys identified the same or different 
obstacles to settlement? Do the attorneys view the issues in dispute as primarily legal 
or factual in nature, and have the attorney~, or the parties, identified any 
"relationship" issues in addition to the contractual or legal issues? What information 
would best be held in confidence until later in the mediation process? Other initial 
inquiries include ideutification of documents - court filings and rulings, 
administrative agency filings, internal and personal records - that might be readily 
available for mediator review. 

Timing is another key consideration for the mediator in structuring the 
mediation process. Have the parties participated in infonnal efforts at settlement, filed 
formal complaints, or engaged in discovery? Are there any self-imposed or judicially 
imposed deadlines for mediation? What time frnm~works need to be estahli~hed to 
advance the process? 

If at all practical and well before the initial session, a more detailed, written 
submis.-ion by each party, setting forth that party's position on the is~ues in dispute i~ 
preferable These submissions can include each party's perspective on obstacles lo 
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sctUcmcnt as well as that party 's perspective on what the other parties may consider 
obstacles to settlement. If time constraint:; suggest a different approach, the mediator 
can schedule a phone conversalion with each attoruey to elicit the same infonnution. 
Some infonnation may be held in confidence at thnt time. 

ln one initial conference call with wunscl involving a single plaintiff and four 
defendants - three related entities and an individually named def.,ndant - each of 
whom had separate counsel in addition to counsel for two insurance companies, it 
became clear that the plaintiff was concerned about the balance of power given lhc 
constellation of auorneys on the side of the defendants. After some extended 
discussion with the mediator and negotiations arnong counsel on the defendant side, 
all the parties, their counsel nnd the mediator agreed to the appoinunent of a co­
mediator with extensivt: experience as a plaintiff coumel, selected by the plaintiff. 

fn mediating a class-action claim of race discrimination again~1 a major 
employer, it became apparent during the initial stage of mediation tl1nt the claim, and 
the relief sought, was similar to other pending claims agalnst the same tmiploycr 
involving different races in different courts. The panics reached out tn cnunsel in the 
other matters. A Iler some negotiations and meoetings with mcdiat.or, the two other 
main plaintiff groups joined in the mediation with the goal of achieving a "global" 
resolution of the systemic issues. The parties and the mediator also established a 
procedure for the resolution nf the individual da111age claims in all three pending 
matters. 

For example, in prelirni11ary discussions between the mediator and counsel 
for the parties in one matt.er involving a claim of a violation of a non-compete clause, 
it became clear that a primary concern of the claimant/employer was the potential for 
a "raid" on other employees. There were also widely divergent views on the potential 
damages but no actual figures bad been generated or shared. The scheduled 
mediation session was adjourned with a set schedule for submission and review of 
financial infonnation, and the matter settled before the rescheduled se~sion based on a 
commitment that other employees would not be raided. Similarly, in a mediation 
involving the breakup of a partnership, tile mediation session was postpuned until an 
independent evaluation of the assets was conduct..'d by an out~ide flnn mutually 
selected by the parties. That evaluation served 11s the basls for settlement. 

In another matter it became clear in discussions in the p~mediation stage tliat 
one party was unfamiliar with the processes suggested by the other party as part of a 
setllemenL As a result, the mediator postponed the mediation s"ssion, and the 
mediator, all counsel and high-level administmtors of one of the parties pan iclpatcd 
in lectures and other "field trips" to gain information on the range of alicrnative 
processe-o; that might be part of a settlement package. Once that education process 
was completed, the parties engaged in mediation and resolved the litigation, and other 
related workplace issu"s as well. 

In a case involving 11 multinatlonal corporation and the participation of high-level 
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executives from three different countries, the parties and the mediator agreed that the 
mediator would hold separate ~nucus sessions with two individual executives at 
different times before the first joint medialion session because of the time constraints 
and schedules of those deemed to be necessary to resolution. 'fhe matter settled at the 
joint session. 

These examples demonstrate that eliciting information at early stages of the 
mediation process not only educates the mediator but also guides tl:le strucluring of 
the mediation process and begins the process of huilding llust and refocusing the 
parties away from an adversarial perspective. The timing of the mediation session 
and identification of certain obsmcles to settlement at the pre-mediatinn stage can also 
promolc early and mutually bendioia l resolutions - and at times to senlemenl before 
lhe "formal" mediation begins. 

Setting lhe Tone and Promoting Active PPrticipation and Open Dialogue 

Medialors are appropriately active in en.~uring all parties are consulted in 
structuring the mediation and setting the tone for the conduct of discussions 
throughout the course of lhe mediation to enhance open dialogue and effective 
resolution. Frequently addressing non-legal concerns resolves, or permits the parties 
to resolve, the legal issues and ro craft settlement terms nol even identified at the slart 
of the process. 

First, the parties , not just oourtse~, must agree on a location considered neu!rdl 
or appropriate by all participants, and time frameworks must take inro aCCQunt all 
participants' schedules. An example of an avoidable error was one instnnce where 
not every participant had been consulted, and a plairitiff's spouse would not set foot 
in opposing counsel's law finn where the mediation was to take place. The mediation 
could not continue until a new, mutually acceptable location wus located. 

In a similar vein, ensuring that participants as well as counsel agree to be 
present for the durnlion of the mediation session, or to delineate limilalions on 
availability before the metlialion session itself, can serve to limit unnece.•sary 
impediments to settlement . Where one respondent, a key decision-maker, left the 
mediation unannounced during a caucus with the claimants., the process fell apart 
temporarily because of the claimants' ire over the respondent's Jack of courtesy. 

The pre.~enters and content of opcnins statements and particularly the tenor of 
those presentations can be a suhjo:ct of prelimim11y discussion. Presentations are most 
effective if the tone is not overly accusatory, aod I generally encourage having the 
parties themselve.~ ~11eak at an initial joint ~sion to describe their respective 
pcsitions and cone<mis. Ruther 1han having a party venl at an initial joint session to 
another party, the mediator c:m at limes absorb frustralion in a caucus, permitting 
discussion of the substantive issue in a subsequent, less emotionally charged joint 
session. Some attorneys prefer to make some opening statements on behalf of !heir 
clients, but guiding !he counsel to use of a neutral tone and addressiug the parties, not 
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just other counsel, directly is generally more cfkctive 1han a belligerent pre~entation. 

One example of the value of party presentalion of opening statements involved a 
long-tenn employee who was let go by a firm without waming and escorted out of the 
building at the time of termination. The employee was offered a substantial 
severance package, but he dccl!ncd to accept thal package and sued the employer on 
the basis of age discrimination. At the time, the business was in substantial financial 
trouble and in negotiatioM for a sale. 13ecause company representatives were bound 
by confidentiality regarding the sale and the negotiations, they did not disclose 
information about the sale to the employee at the time of tennination. In his opening 
statement, the employee focu.-.ed ~-ubstaotiaUy on how hun he was by the manner in 
which hi s termination hnd Ileen affected, not on the damages he wa~ seeking. The 
own~rs had been unaware of thi s treatment. In discussions between the owners of the 
business and the mediator about the confidential nature of the mediation process as 
well as the company's financial probltms and how valued the employee had been, the 
owners agreed to share their views directly with the employee before approaching any 
discussion of seltlemcnt tcnns. In the resulting joint session, the employee gained 
insight into the employer's circumstance al the time of tennination and was able lo 
accept the employer's apology over the manner in which the tenninatlon had been 
handled. The case settled with a slightly enhllJ'lced severance package. 

A former high-level executive who brought a suit for sex and disability 
discrimination agaiost her former employer wa• deeply offended by the ma1u1er in 
which she was treated when she btcame disabled. She was also pCTSuadcd that she 
had been fraudulently " let go" based on he-r disability prior to the sale of the business 
shortly after her separation &om employment. The maucr was ultimately resolved in 
mediation when, after several joint sessions with all participants, the new CEO of the 
company asked to speak individually and alone with the plaintiff. an attorney who 
had lo serve as COO and General Counsel of the company. The new CEO endorsed 
the plaintiffs feelings about the poor treatment she had recei ved, persuaded the 
plaintiff that the sale was not known or anticipated at the time of her separation from 
the company, and the case settled in short order. 

Jn another matter involving the "downsizing" of an eJ(ccutjve vice president upon 
a merger who claimed the layoff was in fact sex-based discrimination, the claimant 
asked to ~peak to the mediator without counsel present during a caucus when 
claimant's counsel was pressing her to seek more than the amount offered. 
Claimant's counsel and the mediator agreed to the conversation with certain 
limitations. The claimant revealed to the mediator that she had had an affair with 
another high-level executive, a maner she did not want to disduse 10 her spouse or 
her attorney, who was a friend of her spou~-e. The matter setllcd at the amount 
offered. 

The parties themselves arc most knowledgeable ahout their circumstances. 
When emotional issues arc acknowledged and effectively put aside, the parties begin 
to expand the focus of discussion away from legal issues or strictly financial terms. 
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For example, the parties begin to explore, for example, terms unique to their 
particular relationship to bridge financial gaps. Other example!> of party-generated 
tenns of settlement packages include agreements on prospective changes in 
workplace practices that may affect others but not necessarily the plaintiffa Qr 
claimants, use of annuities where cash requirements are not immediate, goods and 
services in lieu of enhanced cash settlements, and written recommendations based on 
performance review statements. Mediator assistance as oppo.~ed to mediator direction 
enhances these opportunities. 

Summarv 

A mediation process should be structured to fo;;us on party intere~ rather 
than on a medialOr-manipulated or a mediator-generated settlement. Re~ort lo 
mediator-imposed values or medlalor-directed •ettlements can leave uoderlying 
causes and iss\Jes unaddrcssed. The mediator, by being informed, patient, 
no11judgmental, flexihle and responsive, engenders the trust of the parties in each 
odier and in their abi lily lo fashion 11 comprehensive settlement. The mediator can 
also facilitate setting the tone of Interactions by encouraging compomnenl and 
patience throughout the process, ~nd incorporating approaches lhat enhance open 
exchange and consideration of a r.mge of potential outcomes. Each mediation is 
unique, but well-crafted procedures create an environment that penniis the parties to 
address and resolve legal a1td oonlractual is~ues, and frequently other conocms as 
well 
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CHALLENGING CONFLlCT: 
MEDIATION TIIROUGH UNDERSTANDING1 

by Gary Friedman and Jack Himmelstcio 

Introduction to the Understanding-Based Model 

For more than tllrcc decades, wc have worked with people in conflict and taught 
professionals how to deal witll conflict. Understanding conflict and how it works has b~"Cll our 
preoccupation. Studying con!lict has clarified how profoundly it impacts all of us in our lives for 
better and for worse. We were drawn lo this work from our background as lawyers, and as 
pooplc olkn caught in the grip of conflict, struggling to free ourselves, our families and friends, 
our clients, our colleagues, an<l our students from the restrictive and stifling hol<l conflict can 
have over all of us. 

Throughout our work together, we have fonnd a stance toward conflict that has been or 
enormous value to us and, we would like to think, to the people with whom we have been 
working: parties in conflict and the professionals seeking to help them. That stance is one of 
dealiog with conflict itself in an effoI1 to understand how we can relate to it, not just to survive it, 
but to use it to improve our lives ~nd those of the people we work with as well. 

Allowing conflict to victimize us and othe1s leaves us !rapped in its grasp and diminished 
by it. Challenging Conflict itself has provided us with tools for understanding it and for opening 
doors for ourselves, our clients, colleagues, and students that likely would not have occurred 
were it not for the power of that stance. 

What we have come to understand is that, if unexamined, couflicl has a way of readily 
enveloping us and laking over our lives. When contlict takes over, it creal~s ils own reality. It 
<lic1ates the tenns on which we experience a conflict as well as those on which we lry to deal 
with it. Anti it often does so in insidious, unseen ways that rnake us and others hardly 
recognizable to oursdves, never mind to each other. 

Its terms include the need to think, foel, and speak ha'f:ld on right and wrong, winning and 
losing. C~>rtain emotions, such as anger, rage, and righteous indignation arc evoked and readily 
escalat~. Fear is often fell, but hidden. Hurt as well is often denied and unseen. Compassion, 
understanding, and caring disappear, as if they don't exist. They are simply not felt or arc 

' Challenging Cnnjlict: Mcdiatinn Tlvough Vndersranding was published i11 200& hy the Amc'TiClln Bar Associ•tion 
in cooperation \i•ith th~ Harvard La\v School Program on Negotiation. All right-;. re~ervcd. 
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quickly repressed if they try to sneak in. "Clothe yourselves in anger," conflict demands. "You 
can foe! fear if it helps to maintain the anger, but make sure it remains hidden." 

Within conflict's grasp, it seems the only way out is to win through pressure, persuasion, 
or manipulation. Or dig in your heels and wail the other side out until they come around. And if 
you beconie enmeshed in a prolonged stalemate, you can at least feel the satisfaction of righteous 
victimization. If that doesn't work, well surely, a third party decider will vindicate you, because 
indeed there is one right and one \:vrong, nnd you are the one who is right. 

These arc the t.<mns that eonllict presents. We don't accept those tenns, not bocause they 
don '1 capture so much oft he reality that we experience, but because they lead to a dead-end or 
lack of resolution and because they are woefully incomplete. If we accept them as the reality, we 
are trapped i11 c-0nflict. We challenge those terms. II doesn't have to be thnt way. 

You mi:;;ht conclude from this that we mean to eliminaw conflict because of the hmm that 
it docs. Not at all. That is neither possible nor advised. We believe that the problem is not 
conllict itscll; but the willingness of people to accept what we have called conflict's terms and 
succumb to ils downward spiral. 

Challenging conflict's terms allows us to see it as an opportunity for people to enhance 
their lives and deepen their understanding of themselves, each other, and the reality that they 
experience. As you will see, that is an essential part of our definition of mediation-for the 
parties to gain understanding of their conflicl and use it to enhance their lives. Not that we 
recommend choosing conflict. It simply means when contlict enters our lives that we face it and 
try to find a way to move through it with understanding. 

We seek to do that hy making the participants to a dispute aware of how they, hoth 
parties and professionals, can hee<ime ensnared in what we rcfor to as a co11flict trap. With that 
awareness, we can use the conflict to bring out the best in ourselves, rather than spiral down to 
our worst. Seen in tliis way, conflict can become an invitation to accept the reality of our 
automatic response to it and move beyond the confines of that response, to rise to the challenge 
of finding within us the understanding and compassion that liberates us from conflict's hold. 

The Understanding-Based Appr41acb tu Mtllii.'ltion 

One of the keys to the power of the Under.•tanding-b<iscd model of mediation is that ii is 
a real alternative. Par1ies have a variety of choices to resolve their dispute, in particular the "legal 
alternative" of proceeding through the adversary system either hy having their lawyers negotiate 
for them or, ullimately, having a judge decide the matter. The Under~1anding-bascd approach 
poses a very different possibility and opportunity, one that we believe deeply respects and honors 
parties and leads lo better solutions. 

Understanding-based mediation offers people in conflict a way to wurk together to make 
decisions !hat resolve their dispute. This non-traditional approach to conflict is based on a simple 
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premise: The people ultimately in 1he best position to determine the wisest solution to a dispute 
are those who created and ar<: living the problem. They may well need support, and we seek to 
provide them support in helping them find a productive anti constructive way l.O work together, 
to understand their conllict and the possibilities for resolving it, anti to re21ch resolution if they 
are willing. 

The Non-c.aucus Approach 

Many other approaches to mediation recommend that the mediator shuttle back and forth 
between the parties (caucusing), gaining information that he or she holds confidential. Our 
central problem with caucusing is that the mediator ends up with the fullest picture of the 
prof>lem and is therefore in the best position to solve it. The mediator, anncd with that fuller 
view, can readily urge or manipulate the parties to the end he or she shapes. 

The emphasis in our approach, in contrast, is on understanding and voluntariness as the 
basis for resolving the conflict rather than persua..~ion or coercion. We stress that it is the parties, 
not the protessionals, who have the best understanding of what underlies the dispute and thus are 
in the best position to find the solution. Meeting together with the parties (and counsel) follows 
from these assumptions about people in conflict. These and other points underlying this approach 
arc developed in greater detail in the cl1npters that follow. 

To work in this way is challenging for both the mediator and the parties. The parties' 
motivation and willingness lo work together is critical to the success of this approach. Mediators 
often assume that the parties (and their counsel) simply do not want to work together, and 
therefore keep the pnrties apart. In our experience, many parties (and counsel) simply accept that 
they will not work together and that the mediator will be responsible for crafting the solution. 
But once educated about how staying in the same room might be valuable, many are motivated 
to try it. If the parties (and the mediator) are willing, working together throughout can be as 
rewarding as it is demanding, as the mediations recounted in this book illustrate. 

Role of Law and Lawyer.• 

Mediators tend to be divided in how they approach the role of law in mediation. Some 
rely heavily on what a court would decide if the case were to go to trial, amhoritativcly 
suggesting or implying that law should be the controlling standard used to end the conflict. Other 
medial.Ors, concerned that the parties might simply defer too readily 10 the law and miss the 
opportunity to find more creative decisions, try to keep the law out of mediation altogether or 
only bring it in at the parties' request. 

As developed throughout this book, we weJc.ome lawyers' pnrticipation and we view it 
important to include the Jaw. We do not, however, assume that the parties will or should rely 
'olely or primarily 011 the law. Rather, the importance the parties give to the law is up to them. 
Our goals are l) to educate the parties about the law and possible legal outcomes and 2) to 
support their freedom to fushion their own creative solut.ions that may differ from what a court 
might decide. !11 this way, the parties learn that they can together reach agreements that respond 
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to both their individual interests and their common goals while also heing well infonncd about 
their legal rights and the judicial alternatives ton mediated settlement. 

We also want to respond to a common perception and challenge that working in this way 
is simply not realistic for mos! connicls and most people. When we hear that critique, we are 
reminded of similar statement< three decades ago when it was the legal profession who was 
directing the challenge at the very idea of mediation where parties would decide for themselves. 
Nuw, too, the challenge is from many lawyers (not all), and they nre joined, ironically, by a good 
number of mediators. Our response now-,as it was then-is that mnny parties in conflict, if 
given the opportunity, can and want to do it. That response is now backed by thirty years of our 
experience and that of many other professionals who have integrated this approach into their 
practice. And it is backed by the parties who we and many others have worked with together in 
mediation. 

In developing this approach, we have not felt so much that we are inventing something 
new, but rather that we are evoking and supporting a natural impulse of people in conflict to 
want to be able to work together, even in the face of baving significant differences in tltcir 
perspectives. '!'he impulse may more often than not be obscured by the feelings of dissonance 
that are inevitably n part of contlict. But even if not in the foreground, that impulse is for many 
very much there, waiting to be tapped and given room for expression, even if only·in the fonn of 
a wish of what might be if things were different. The same is true for the parties' capacity lo 
work through their conflict together. If given the opportunity and necessary support, many are 
hnth willing and nble. Our work with parties in mediation seeks to tllp that impulse and give 
expression to that capacity. 

This point is crucial because, as we said, the understanding-based approach builds upon 
the motivations of both mediator and parties to work in this different way. That motivation is 
often there once the pm-ties see the pnssibiliry. l:\ut they will only be open to seeing it if the 
mediator believes it might be there and creates a context where the possibilily of working in this 
dilferent way can be evoked, ns iu the mediations recounted in thh book. 

This i'!formotion or any portio11 thcn:~f may not be copir:d or di.~semiriated in any form or by any 
means or downloaded or 81ored in w1 electronic database or rctricva/ .rystem wi1hnut the express 
written consent of the America11 Bar Association. 
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COMMENTARY 

CHALLENGING CONFLICT: 
MEDIATION THROUGH UNDERSTANDING 

SAVING THE LAST DANCE: 
MEDIATION THROUGH UNDERSTANDING 

A co-production of The Center for Mediation in Law 
and Harvard Law SchoolOs Program on Negotiation 

Excerpts from Transcript of Video 
Not to be reproduced without permission 

This mediation brings together Jackie who until recently served as 
Artistic Director for DANCE INNOVATION, or "DI,~ and Mike, Di's 
Executive Director and Chairman of the Board w/10 dismissed Jackie 
midway tl1roug/1 her thre8 year contract. DI is a well-known mod8rn dance 
company whose mission is to support the work of new choreographers. 
Jackie's job was to guide that mission. 

In her first year. Jackie created two of her own pieces, which were well 
received. She was nearing completion on a third major work, Ensemble, 
which was to be the celllerpiece of Di's upcoming season when that piece 
became instead the focal point of a conflict bellveen Mike and Jackie that 
culminated in her dismissal. 

Jackie consulted Conrad, a lawyer who represents artists. Conrad sent 
a letter to Di's lawyer, Joan, saying that since Ensemble was not y1;1t 
complete, it belonged fo the artist and that he would go fo court to prevent 
the dance from being pe1formed if DI planned to complete and put on the 
work without Jackie. 

The following excerpt is from that part of the video where the lawyers 
are asked to educate the parties about the law: 
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EDUCATING THE PARTIES ABOUT THE LAW 

GARY Are you ready to ... for each of you to describe your legal positions so that 
your clients and I can understand those? 

CONRAD Let's understand that the basics here are the creator of the work owns the 
work. The exceptions under the copyright act are works for hire. Work for 
hire can only exist in its oompleted state. The act doesn't contemplate 
unfinished work. Whereas here you have a work that was never fully 
completed you can't claim ownership to that. 

JOAN Jackie substantially completed that work or whatever work was completed 
is a work that which she prepared during the course of her employment 
with the company. She used company dancers, etc. And it is the 
company's position that that also clearly belongs to the company. 

COMMENTARY 

GARY 

JOAN 

A critical role the mediator can play is fo help the parties deepen their 
understanding of the risks and uncertainties of the litigation process. 

Just for the moment, assume the unthinkable has happened. You've gone 
to court and you've lost the case. And now you have to explain to your 
clients all tne reasons why that could have happened. And if you are 
willing. I would like each of you to kind of flesh out the risk part of this so 
your clients have an appreciation of that. Is that something you would be 
willing to do? 

One reason is that judges aren't always right. And it may be that this 
judge just doesn't quite see it our way. 

----·------
COMMENTARY 

Wh17e lawyers are often initially reluctant to acknowledge any weakness in 
their case, with the mediaror's help, they can take this task seriously. 
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CONRAD And it is possible that a judge would want to see this in the narrowest 
possible legal tenns without regard to the equities. That can happen. 

JOAN A judge may be persuaded to .. .in a sense put the law aside not 
withstanding that we have the better legal argument and feel that he 
wanted to have a certain result come out and that result would be to 
support the artist in this instance. 

COMMENTARY 
An assessment of litigation a/so requires making sure the parties 
understand the practical consequences of going to court. 

CONRAD I think it is important as you and I Jiave discussed to know that the bringing 
of the case was something that was important to you. And that even if 
they win and we quote "lose" you will have helped your reputation in the 
community as you go forward by showing your pride in your work and your 
pride in the integrity of dancers and choreographers in the community by 
trying to stand up for the control that you believe choreographers ought to 
exercise over their work. 

JOAN You've given her a completely false sense ofwhafs going to happen at 
the end day. 

JACKIE I'm not worried if the court says this piece cannot be put on. That is 
exactly what I want to have happen if I don't finish the piece. I don't want 
to see that piece performed in its present state. It is not completed. And I 
certainly don't want to see it performed with somebody else's ending on it. 

GARY So ifs really a high priority for you to know that that piece would never see 
the light of day without your being able to contribute to the finishing of it. 

JACKIE Right. 

MIKE And I think exactly the problem we have is that Jackie is much more 
concerned about her piece completed the ·way she wants it when she 
wants it than she is with acting as the artistic director of this company or of 
taking any concern to the needs of this company. 
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CONRAD And it is interesting to me because what I see happening here is you got 
someone from the business community who is trying to transpose what 
maybe business norms into an artistic setting. I don't think Mike 
understands that what he is essentially setting in motion is a public display 
of a company in turmoil. Why would other choreographers or dancers or 
artistic directors want to be associated with you? Wny would funders want 
to give money to you? Wny would potential board members want to be 
associated with what will be ultimately an unsuccessful and an unpleasant 
venture? 

MIKE That the company is in turmoil is something that we've been aware of and 
in fact the dance community has been aware of. We had hoped that 
Jackie's coming as the artistic director would in fact reduce that turmoil. In 
fact she has contributed lo our turmoil. She has, in my view, wasted the 
assets of the company. I am concerned about the presentation of works 
of a variety of choreographers. It was for that reason that we retained her. 
We were not retaining her to be a funding source for the development of 
her piece however marvelous it may be. 

CONRAD But I think your ignorance of the artistic norms in this community are going 
to bring the company down pure and simple. 

MIKE And if the company is brought down it will be your client and to some 
extent your attitude which would have contributed very significantly to it. 
And I don't think that that will stand your client in good stead in the dance 
community. 

CONRAD I didn't fire my client you did. I didn't seek ownership of her rights you did 
and I think thatDs going to hurt you. 

MIKE I would have been derelict in my duty had I not fired your client. 

GARY I'd like to make an observation because I can see how upset you each are 
with what the other is saying. Wnile there are some advantages to both 
sides in terms of being able to proceed in court if you win there are also 
some costs here to both sides no matter who wins. If you do go to court 
one of the consequences is clearly going to be that a division between the 
two of you will be escalated even further than it is already and that's going 
to have some consequences for both sides that I think you just need to 
take into account. 

JOAN ThatOs why we are here. 

4 
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THE AJIA SECTION OF DISPUTE RESOLUTION 
l 1TH ANNUAL SPRING CONFERF.NCI~ 
New York City, NY 
April 16-18, 2009 

WAR, NEGOTIATION and LEADERSHIP: LESSONS FOR 
MEDIATORS 

Robert D. Benjamin, M.S.W., J.D. 
Peter Adler, Ph.D. 

Overview 
As mediation practice has become legitimized mid institutionalized, some of 
the spark, energy and original mission has been lost. Caught in the grips of 
too many ideological cults, schools, and orthodoxies of practice style, many 
mediators have become pre-occupied with titles, certificates, licenses. Not 
enough attention is given to the core issues and tensions concerning how 
conflict management strategies, techniques and skills can he applied across 
eve!)' dispute context to address the dilemmas of human competition and 
cooperation, the management of emotion and understanding of risk and 
decision making. This interactive workshop will sugg~t different thinking 
frames thal seek to break out of the tn1ditional notions of mediation practice. 

We are continuing a tradition of presenting weird and arcane perspectives 
with lhe primary purpose to he LO hear some stories, have some fun, see a 
movie clip or m-o, ponder a few things, shoot down a few pieces of 
accepted truths and conventional wisdoms relied upon in practice. The 
presenters come from diver~e backgrounds: Adler is pleasant, more or less 
no1mal and has a beautiful wife and three daughters; Benjamin is a black 
belt cunnudgeon with a great <log for a friend. 

Outline 

Basic premises and areas of agreement: 
-Mediation has become "legit" - for better or worse, married to our legal 
culture and has lost some of its original energy and mission; 

-There arc too many cults, schools, and orthodoxies ofpractice---our 'boxed 
in thinking' about negotiation----mapping the terrain. 
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-Mediators are increasingly pre-occupied with tilles, certificates, and 
licenses, when it is not clear there is a "cont1ict management field" at all; 
-Insufficient attention has been given to the ongoing core issues and 
tensions: negotiation and intervention dilemmas, competition and 
cooperation problems, deep hwnan emotions and impulses; 
-Mediation has become increasingly institutionalized and has acquired a 
tarnished reputation in many quarters---something to be tolerated, only 
another cog in the legal machinery; 
-The underlying strategies, techniques and skills of negotiation and 
mediation are of critical importance in managing the cx1mplex and 
exceptionally difficult issues and con Aicts we face as a culture and in the 
world and that they need to be studied and practiced more widely Lhan they 
have been previously. 

Re-shaping our work: Four different frameworks 

I.Guerrilla Negotiation: The use of warfare strategies in the management 
of conflict and assessing the confli< .. 1 terrain. 
•What mediators can learn from Gen David Pctraeus and his US 
Army/Marine Corps Counterinsurgency .Field Manual 
' The importance of neuroscience and evolutionary psychc>logy in 
underntanding decision making and the management ofrisk---
Forecasting the end of Rational Decision Making Theory/and 
Interests/Needs-Reing 'predictably irrational." 

2. The Protean Negotiator: What mediators can learn from the Myth of 
Proteus: The dynamic, shape-shifting. 111e end of linear thinking. 

3. The Mediator as Leador: Primal Roles of Shamans, Headmen, 
Craftsman and Warriors. 
4. The Activist Mediator: Consideri11g the limits of neutrality. The 
m.ediator as negotiation coach and approaches to creative problem solving. 

Group Discussion and Organized Chaos- Answer any one question: 
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-Whal "school" of mediation most compels you and why? 

-Whal are yoo working on now that's challenging the things you originally 
learned about mediation? 
-Whal kind of problems would you love lo be working on 3 years from now? 

Movie Clip: Thirteen Days: What are the lessons to be learned? 
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Guerilla Mediation: The U*'.~ of Warfare Strategies in the 
Management of Conflict 

byRotJen D. Benjamin, MS.W .. J.D. 

JNTRODUCTION-CONFUCT MEDIATION AS A FANCIFUL 
IDEA OR REALISTIC OPTION 

Tile real test ol the acceptance ot professional mediation In our 
SGC!ety will be the sustained and regular use of those services by a 
sullstantlal number of people to manage oonmcts tllat arise in their 
personal and tiosilless lives in the private market. 

The use or mediation in lhe public sector. exam pied by the ra pld 
proliferation of oourt programs and legistatlon that encourage and 
l~itimat3 mediation ls tlelpfur but cannot be taken as oompetenr 
evidence tliat people In general have accepted negotJatJon as a 
viable means of connict management. Even so, many mediators 
are waltioO for, or actively lobbying legislatures or coorts to create 
to enact or Implement mediation programs ln the belief lhat they 
will deliver medlaUon wol1\ to their doorstep. However, the steady 

Oiscu§Sjo11 

stream or mediation busfness has not materialized for many mediaUKS. Jn fact. lronlcafly. some .oourt 
spoosored mediation programs have engendered an unlntende<I consequence--Ole Jncreased 
resistance lo mediation, especially from those people wtto have fett coerced lo paitlclpate. Anoodotal 
reports hint that an Increasing number of people are voicing resenunent at being forced to mediate.s 
In any event, the private demand for mediation servloos remains undelWhelming In most of the 
country with only a faw areas arid contexts being ot modest exception. For the most part, it appears 
that most people In our cutture remain leery of negotiation as a means of settling disputes. 

Some suggest the reason mediation is underutilized is because the mar1(etlng of those services has 
been minimal. While that may hold some truth, tt could also be 1hst the mmeting message of many 
mediatOfS Is Ineffectual. Mediation ls often portrayed es lhe "kiflcler-gentler" anemalive. The common 
operallng assumpllon IS lhat If people knew about the medlatJon process and how It could save them 
time and expense and give them greater cootrol over their lives. that consumers, as thoughtrul and 
rational people, would prefer mediation over the more traditional process-reliance on lawyefS, 
judges, and other experts-for Ille settlement of disputes. The 11resump1Jon Is that consumers, fsoed 
wilh conflicts, will apply a costlbenefrt analysls and act out of their self interest to choose the most 
efficient means of dispute resolution. SOme do. many do l\Ot. 

It should come as no surprise, that logic alone does not necessarily sell even the best product. lf 
people were to act based purely on objedlve data, none would smoke. all would wear seatbelts In 
their cars, none would be entrepreneurs, many would not many, and not many would have cllildren. 

http://www.mediate.comlanicles/guerilla.cfin 9/12199 
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Few purchases. whether It iS a car, a house, or a doctor's. lawyer's« mediator's services are made 
S<>lely on a rational basis. A Sllictly ratlonal marketing approach often falls to effectively read\ many 
prospective consumers. 

Marketing experts have Ieng appreciated the Importance of lakifllJ Into account human nature and 
emotion ln sales end advBrtlsemenl. A significant part of any promotional strategy Is deciphering how 
the service/ produd. enhances consumer self Image or alleviates fears and Insecurities. Choosing to 
mediate a dispute remains for many, a non-tradlllonal, untested and risky business. When faced with 
conflict. the emotion many experience iS fear. specifically, their fear of being taken advantage of or 
being played for a fool If they negottata for themselves. The rational reasons to mediate do not easHy 
overcome tnat oveniding fear and an effeclive marketing message must address that underlying 
emotion directly. 

Beyond juSI selling a product however. marketing strategy rellects how mediation is professionally 
UTiderstood and practiced. Currently, many mediators view their work as a tMughtful, humanistic 
enterprise Intended to help otllers resolve conllict; ttmlr process relies on trust and good will. Some 
wel~intentloned practitioners even find malketlrig dJstasteful or u~emly. ~ver. whUe human 
beings have the capacity to act rationally and collaboratively, they don't necessarily start there wtien 
faced witll a cof\flid. The resistance 10 negofiaUon and mediation are long standing and deeply sealed 
in our culture. 

There am two significant sources or resistance to mediation. Arst, the idea of inedJauoo or 
negotiation of a conllid ts a difficult one for many people to accept, especfaJJy in our cutture where 
there is a strongly Ingrained sense of being right and a belief that the truth wUI prevail. Case in point: 
John Wayne, a cultural loon, who never negotiated In any of his many and varied movie roles. He 
remains a llero for manr people and professionals alike, who have taken from Ills modeling lhe oorief 
that to negoliate Is to compromise, "giVe-fn, • or even sell-out your plinotples. Nole that the resistance 
to medlaUon foUows dlrei:tty from the resistance to negotiation; mediation Is merely a negOtiation 
between three (or more) people. The mediator essellllal!y negotiates lllS Of her auttlortty with each of 
the participants. For all Intents and purposes, the tenns negotiallon and mediation are 
interchanaeable, medlallon being only a more formaftzed, tllild party faciliteted negotiation process. 

To oonslder mediation requires a break with lta<lltional thinking patterns as a means of managing 
oonmct. Mediation, like negouatlofl, requires that people take rasponslbilfly for their own dacbilons . 

. Many people are afraid, or simply do not want that R!!!POnslbilily. They prefer to believe, or are 
conditioned to think that professiona!Hawyera, judges, doctors, therapists, etc.- knoW more and 
are better able to make dedSions for them. 8 

Tile re l\as, however, been some breakdown of this resistance, albeit slOWly. People are becoming 
more aware tllal conOlcts are complex and that thef1I are not simple, fonnulaic right answers. As welt, 
people are IRCteasingly e11utious, skeptical encl Clitical of professional services, advice and 
directlves.7 This Is reflected In the Increased use and avallabllity of altemallve souroes of Information, 
produds and services ill both health care and law. The Internet Is, no dOubt, a significant contributor 
to this dynamic. 

The second souroo of resistance is mom troublesome because mediators themselves often bear 
responsibility. Mediation IS often presented In an ove'1y slmpllSlic manntlftltat makes It an the more 
difficult for prospectlve consul'TlflfS to take seriously. Mediation Is described In misleading and 
Pollyannalsh terms, such as: •a wtrllwtn process," or as "a collaborative problem solving process.• 
The fmpllcll suggestlon is that all parties will be satisfied with the outcome, respect each other or even 
be friends. Many mediarocs see themselves as peacemakers and lllEXfiation as a healing or 
"1111nsformative" process.10 WhUe that might ocaJr on oocasion, it Is by no means the rule and In any 
case not the purpose ol mediation. 

There is a sllll greater rlsl<: tile expectatlons of the mediation process are, by those simpllstlc 
descriptions, set unrealisllcaUy high and In many cases unobtainable. The tenns belle a quast--utoplan 
vision thal conntcts can be, not just managed, but finally and completely resolved. llle result may be 
the Increased Hkellhood of failure. which in tum can generate even ore.ater reslstance to mediation. 

http://www.mediate.com/anicles/guerilla..cfin 9/12199 
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Many parties already do not consider mediation beeausc they beneve the process requires a level of 
trust, reasonableness and goodwill that they have pred{<ll!Ollined the opposing party laclls. Common 
refrains heal'd from consumers in ruling out mediatkln are: "(s)tle Is not lrustworthy" or ·1 ·m 
reasonable, but (s)he Is not.• The risk Is exacerbated by the presentation of the mediation process In 
fanciful and Idyllic tenns. 

Countering this resistance will require a shift In the thinking of mediator.; from a sof\, idealized 
approaeh to conflict management to a more rigorous, strategic approach. To encourage the 

·acceptance of med ialion In the real WOl!d, It muS( pass the test of being cost flffect!Ve. efficient and. 
most important of a''. be safe. Mediation cannot be limited to those rarefied slluatlons that rely and 
depend on all parties being reasonable, rational, acting in good faith, 11Ustlng or even trustworthy. If 
mediation services come to be viewed as appllcable only to those matters where an parties 
concerned eldllbll a oollaboraUve, cooperative and humanistic demeanor at Iha same time, then 
mediation might as well awah the Simultaneous alignment of the stars and planets. Tiie number ot 
available cases susceptible to mediation will be reduced to a fracllon of one percem. To flourish, the 
mediation process must be recast as good business tttat need not rely on trust or good wlll. Medlatora 
must woflr. In the real work!, not in an Idealized wor1d of their own conoootion. 

THE SOURCES AND RA TIONAU: FOR GUERIUA MEDIATION 

For me<fialion lo wor1': in the real coRflicls of everyday Hie and be accepted as 11 viable mode or 
conlliCI management, then tile approacl\ taken must be active, strategic and calculated to 
construelively rediroot the energy of the conmd. Human nature must be confronted directly. Instead 
of hoping for, or expecting people to be reasonable and lhoughtful In the face or conmct, mediators 
must non-judgmentally accept their more base moUvallons for power and control as well. Wiiiie 
messengers (Machiavelli. Kissinger, et al.) and methods might be crtllclzed, the ll(imary postulate of 
"raalpolllik" Is as appllcable today as It has been thrQughout hU'ITlan history: "Those who CleSire peace, 
should prepare foe W'dr.' FDI' mediators, the corollaf'Y axiom Is: "Those who pursue setUement •. should 
be prepared for connlct."16 

Perhaps Ironic. but not surprisingly, warfare strategies and tact!cs offer parallels in thinking and 
approach that are useful to a mediator. If conftict is understood as a lesser fonn of warfare that left 
uncheck.ed can quickly escalate Into open warfare, then Iha wategtes and tedmlques effective In war 
may alSo be applic.llbte tn tl'le negotiation of conmet. Of'dy :he purposes nirm1fn tundamootally 
differem. Parties In conflld are not an enemy to be subdued or def med; forttie mlKllator, the 
purpose wlll be to carefully hone their thinking and sl<Jlls to effectlvely manage the jungle of fears that 
seize many parties In conllict. The puqiose uf 5Cltltlnl.zing WBlfare practices is to strip out from that 
higher intensity conflict circumstance the thinking and strategies that are useful In order to apply them 
preemptively to avoid the escaletioo of conmct. What Is common to bol/1 war aoo negotiation, and 
essenllal fnr suooess In etther field of engagement I& the recogM.ion of the ba$lc nature and behavior 
of the opponent or parties. In short. nol to underestimate your opponent and to accept him on his 01Jt11 

tenns 

The tenn and concept of guerilla mediation is derived In some measure from the writing of Sun Tzu in 
The Art of Wiii". He was a Clllnese general who. by vlll)'lng aooounts, recorded Ills approach to 
warfare sometime between 500 and 300 B.C .• and has been studied throughout the centuries up to 
and Including the present. The principles he enunciated for the preparatlon for war. apply to the 
management of conflict by other means, lnciudtng negotiation and mediation. In tact. earfy on and 
often, Sun Tzu emphasizes that to fight and conquer ts not "supreme excellence•; that excellence Is 
reserved for breaking the enemy"S resiSlance without figtlling. 

While there could be some quibblil1l! over the e:iuict meaning Intended In the pllrase "breaking the 
enemy's resistance," the writing provides good lnslrudion fat Iha practldng mediator. II is neither 
cynical nor utopian, but Instead Is soberly realistic. He reflects an appreolatlon for the human rllythms 
of conftict: "In peoca pn1pare for war. and in war prepare for peace." Not unllke the wamor. tile 
mediator necessarily relies on Slrateglc planning, tactics and maneuvering, obServlng Iha terrain of 

http://www.mediate.com/articles/guerilla.cfin 9/ 12199 
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the conflict and Ille use of deception. Specifically. the analogy of mediation to guertlla warfare, as 
distinguished from more formalistic approaches to warfare, highlights the parallels between mediation 
and the noiHmdttional, more fluid and mobile fo!Tl\ of combat thal guerilla tactics conjure. 17 The 
mediator. as does the guertlla fighter, must creatively use the resouroes lmme<llately al hand and 
cannot depend on outside reinforcements or the traditional sources of authority (e.g., a court) to 
Impose an outcome oo conflicting parties. 

The risk of using guerilla warfare as a metaphor for mediation is for some perilously close lo 
encouraging the combative and argumentative nature of many disputes that most meoiators want to 
disavow and distance lhemselves from. In fact, Deborah Tannen gives a searing clitique of the 
language of our culture that enoourages aivument Instead of dialogue In 1116 Atgument Culture.72 

Yet, while her observations are valid and useful. they fall to sufficlently take Into account the reality of 
our human circumstance. White human cooperation OQC:Urs and is evklent to greater or lesser extent 
in many circumstances. war. violence and c:onllid are l'lot likely to be extlngulShed any time soon by 
social englneertng. The proof Is In our history, biology and psychology.9• 17• 18• 21 The extent to which 
oonflict and warfare can be mitigated or averted, may be a fundion of looking directly at what war and 
oonflict ere about, not merely pretending it could be otherwise. 

George l.akoff and Marl( Johnson, In Metaphors We LJ\18 By, 20 observe that our on:linary oonceptual 
system is metaphorical In nature; llngulstlcs-oor WOids and metapllo~re how we experience one 
thing in terms of another. In short, In disputes where argument IS the preferred.tactic, argument is a 
subspecies of war and wlllle argument ls not war. it Is partlally struaured, unders1ood, and performed 
in terms of war. A dispute Is metaphoocally structured as a batUe; our language renetts thiS reality: 
one party •attacks" ariother's posHlon, a daim ls considered •ifldefens!ble." or tile comments are •on 
target.• With the war metaphor so deeply ingrained, to pretend mediation Is about peace and good 
will, Yttlen people are thinking In terms of war an<I distrost, disregards reality and is blatantly naive. 
The way to shift a dispute away from open welfare toward settlemenl Is not to deny this reality and 
pray for peace bu! to strategically re-deploy and r&-a!lgn OU\" argument metaphors In ways that 
oncouroge constroctive dialogue. The first step however, Is for the mediator lo relinquish the notion 
that parties In conmct can be ei<pected to be reasonable and trusting. Managing conflld In a hostile 
terrain requires all or the wit arid wile a mediator can muster.• 

For most people faced wllh conflk.t, mediation ls not their first thought or a tenn on the tip of their 
tongue; In fact, even settlement ls a remote tdea, especially at first. More likely then not, they are 
thinking "lawyer" and "fight" At the outset of a conHiC(, whether tt Is a personal or business dispute, 
the Idea of settlement I$ an anathema. the mere suggestion of which Is taken by them to be indicative 
of a leek of resolve In their position or a morn! sellout of their principles,$ Most people faced with a 
dispute of almost any kind or level of seriousness, take tt personally: whlle negotiation may make 
perfect ~se and be in their self irlterest, they have an abldllY,I fear of being played for a fool lhat 
trumps rational thinl\ing. Parties in oonflid can move to a plac:e where they can oonslder more 
tnoughtfully "'1lat dec:isions make sense and how they wan! to handle diffi~ll situations, but not until 
they feel safe. That safety ls not gained by merely being told to trust the mediation process, or Ute 
mediator, and certainly not the opposing party; tile process Is, at least at the outset, an abstraction. 
and trusting the other party Is simply too far a reach. The first task or Ula rllOOlator. then. ls to 
manipulate the situation in such a way that the parties nee«S not be required to INst, but to believe 
they will nOI be left at a disadvantage. 

Notwttl\slallding this reality, meny mediators insist on presenting and approad!ing disputes out of 
preset principles and belief in reasoned discussion and collaborative values. They proceed to 
carefully and methodically analyze the Interests and needs of the parties and lfy to explain to the 
warring participants why their posllions are not sensible or In their self Interest." To read Ille literature 
In the fleld and listen to mediators discuss their craft. tt IS quickly appanint that many enC01Jrage and 
some even Insist that Ille participants In mediation be reasonable, calm and oollaboratlve If tlley ere 
to negotiate successfully. Mediators often disregard that many people in conflict wflen they are facing 
the loss of their dreams and Ufe as they know It is cfisinlegratiAg before their eyes, are not able to be 
calm eoo trusting on command. For a mediator to preSUme parties can or should be so is patronizing 
at best. and may be dDW11 light insulting. few of us.. me<ll.ators lnclllded, could maintain the 
equanimtty seemingly required, when directly faced with a personal conflict. 
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The Irony is that guerilla mediation, thovgh the tenn may sound antagonistic and haish, may well be 
more reS(lectful of parties In conflict than the more conventiooal approaches to mediaUon. If there IS 
an assertive sensibility to thl~ approacti, It Is becaU$e the force and energy that most cooflicting 
parties bring to a dispute must be met by a sufficient <:Ounter force If the energy is to be redirected 
constructively. 

THE BASIC TENETS OF GUERIUA MEDIATION 

There are three basic tenets of guerilla mediation: (1) respect for human nature as it Is, not as we 
would llke to believe II could be; (2) a realistic understanding and aooeptance of conflict; and, (3) the 
effective use of strategic planning. Assuming the acceptance of these basic tenets, the techniques for 
implementetlon and the requisite skills necB$SOry to accomplish the purpose of mediation, can be 
more readily ciarffie<! and applied. Notwlthsta ndlng the use of a warfare metaphor, the purpose of 
mediatiOn and Ute role of the mediator remains to facilitate the su~ntially Informed and consensual 
manaoement of Issues or cooQicCs by dlspu1ing parties. 

Respect for human nature as it is, not as we would llke to believe in CO\lld be. 

Bonowino from !he principles of evolutionary biology and psydlology. the human animal has 
ingrained multiple kinds of bel'lavior patterns tllal are sometimes contradictory. Generally. humans 
can be (1) allrulstlc, good natured, and !rusting 13; (2) rational, analytical, and objective, aaing more 
or less predictably out of sell-interest 1; and, (3) fearful, spiteful, deceptive and manipulatlve, acting In 
ways that appear to be ancf1ored In pure emotion and seemtngly Irrational. 22 · 

The most prevalent approadles to lhe mediallon of conflict. the rationallstlc and humanistic, are 
premised on tl\e belief that parties in CO/lfllct are capable of belllg ooltaboratlve In the reasoned 
pursun of an outcome thal meets the needs of all parties. Humanists believe people are basically 
good at heart, rationalists believe they esseRlially operate out of predictable patterns of self interest. 
Short s!K1ft Is given to tha1 part of our human nature that iS deceptive or manipulative and there Is 
often attached an Implicit negative moral Judgment of that behavior. There Is nothing wrong wtth the 
conventional approaches, lhey Just do not systematically and holiSlically aocount foe the whole 
repertoire of human behaviors that are oommonly <ltSp!.ayed In human interactions and especially In 
oonflict. 

To round out the field, there is the competitive/opportunistic approach to negotiation and mediation, 
that most people populli1y 1cnd to associate with negotiation. ThlS sl)te Is typffied by the usoo car 
dealer. It is essentlally Mechiavellfan. and operates from the belief that humans are baslcarty evil, 
self-interested. deceitful 1111d manipulallve, and befit on !he accumWlk>n of power and control. once 
again, It Is not so mud! tNll this approach is inaccurate as ii is inoornptete; ii fll~s to account for the 
prospect that humans ans able to cooperate amf might be able to negotiate conabonlllvely. In short, 
none of the prevalllng negotiation apptOaches take into account the whole rall{Je of the human 
behaviors. and lo the extent they <lo not, ttie approach will be found lackiTig. 

The na.turallstlclpragmatic approach to negotiation Is premised on tile belief U!at humans operate out 
of the fun range of ingrained human behavior patterns. Tne approach Is not intended to dismiss or 
denigrate lhe prevalling approacties, but rather to provide an Integrative framework that lnclucfes 
them all to offer a more oomprehensive view of humans' behavior In tile negotiation of conflict. It is 
premised on Ille belief thlll to effe<:tlvely negollale issues or disputes, paltle$ must be aooon!ed the 
respect that llley wtll be simultaneously desirous of reasoned communication and al ttle same time 
likely to be fearful, decepllve and manipulaiive. Dece~n is a natural behavior comm0f1 to an anfmal 
species, Including humans, whleh has evolved over Ume to ~er pniaeatlon and survive!. II cannot 
be dismissed end should not be moraQy judged. 2 ' The naturallstlc approach does not presume to 
dictate how people should behave for negotiation to proceed and talces tun acoount of ell human 
behavior.;. 
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Tile naturalistic approaeh to negotiation is well suited lo guerilla mediation, reflecting the same views 
of human nature and conflict Thus, while communication and el)lpatlly be!Ween parties are 
neoessaiy and lmportan1, and the reasoned analytlcal discussion of Issues and options are helpful, 
both approaches are incomplete in themselves. Ttle guerilla mediator, In sizing up the ()()nflict terrain, 
d~s not rely upon reason, trust and gooo wlll to menage a dispute; he or she may well have to 
employ constructive forms of deception to accommodate and coonter the anticipated feara and 
resulting manipulations of the parties. The mediator is obligated to acoep\ tile parties as 11\ey are. not 
how he or she would llke for !hem to be. 

A realistic understanding and acceptance of conflict. 

Conflict Is part of the nal1.11'31 lel'l'aln, and unless one ~bs<:Obes to the millennial belief that with the 
coming of the messiah, where itie lion will lay doWn with the lamb,• llkely to continue to be so. Too 
often. however. conflict mediation 1$ confused with peacemaking. Many mediators acoept conflict only 
grudgingly In theory and are even less tolerant of Its opM expression In practice. 

Conflict Is a baslc Ingredient In our evolutionary biology and psychology; ft is part of our human 
makeup and cllemlstry. Analogically, conflict Is to the body polltlc what chotesterol ls to body 
physiology; some cholesterol, the LDl. conslricts the arteries, Immobilizes the bO<ly and can 
uttimately 11111. other torms of dlolesterol, the HDL, llelps the bo<ly metabolize arid cannot function 
without tt. Likewise, some forms of social cooHlct are peripheral. unnecessary end destroys the body 
politic, vmlle other conflid ls substantive, thal Is, ne<:essary encl useful, encouraging the growth and 
development of society. 

In our Western. tetllno-rational wlture, there is a strong tendeflcy to suppress and dismiss emotioa in 
general and oonfllcl In partiCUfar. The mind-reason/body-emotion dicnotomy, postulated originally by 
Plato and artlculaled by Descartes, ~fleets the traditional pejocatlve notion of conflict The 
conventional wisdom posits that conflict resc.ilts from the absenee of reason and from being ovenun 
by em<Jtion. Many mediators of the rationalist persuasion use techniques derived from that view. For 
Instance. establlshing communication ground rules Jn mediation are OS1enslbly calculated to preelude 
or limlt unllelpful emotional outbursts by a party which are thought to Impede the calm discussion of 
substantive lsslles. The reigning conventional wisdom Is that emotion unctiecked will likely or even 
predictably lead to physical aggression. Tne tcdmique may have the reverse effect suppressing the 
expression of emotiDfl may lead to an escalation of the contllct. 

By contrast, the guerilla mediator accepts the expression of emotion as a natural and necessary part 
of the conflict, not to be suppressed but constructively managed. tronlcally, curreflt siudfes In neuro­
biology suggest that reason and emotion stem from the same area of the brain and H Is difficult, If not 
Impossible, to separate the two: reason cannot be acoessed without emotion.12 In tile same way 
pti~cal pain or discomfort ls symptomatic of an underlying body dysfunction or illness. emotion Is the 
expression of undertylng personal or lnterper.;onal stressors. As health care provider.; ere coming lo 
understand, treating the pain vmhout assessing tile undertying circumstance mattes no sense, nor 
does managing the Illness wtthout addressirig the pain. Likewise. quaslllng I.he emotion In a dispute 
may sel'Ve to cosmetically cover up the underlying stressors wtthout effective maflilgement of the 
conflict 

The guerilla mediator redirects and uses the energy the conflict generates constructively. Conflict 
contains within H considerable natural force and energy. To liken some conflicts to a "class s• river 
(sertous white watel), the force of the water flow can easily sweep away the unJlf'llpared. In rafting that 
liver. and negoUaUng the rapids. the pilot undefSlends the necessity of bringing his or Iler own energy 
to bear on Iha river; If he perts the paddle down • he wm be swept away. There is no quiet. calm way to 
face a wild river. the pllot will never cootrol the river and thera is no suppressing or containing the 
liver's energy. The only hope wlll be to deal With the fiver on Its terms, which means to paddle hald 
and fast enough to approximate tile rivers speed, thereby allowing the pilot to position him or herself 
to use lhe river's energy. The trick Is to stay centered, off tile rodts and OtJt of the sinkholes. Uke a 
good pllot reads the river and sometimes must cal~.llate t>oundAQ off of one rock to avoid a more 
perilous one or a worse situation. Similarly, a good mediator reads the conHict between the parties 
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and devises a strategy that eftectively uses the parties force am! energy to negotiate llle conflk:t. 

The effective use of strategic planning. 

Strategic planning is the key lo both winning wars and the effective negotiation or mediation or 
oonmct. Curiousfy, the etymology or the word strategy Is from the Greek, "strategama", translated as 
a tri~ or ruse. and still comm0nly defined as a mllltary maneuver to deceive or sullJl1se an eoomy.23 

Tile notion of being strategic has also long been associated with bllS!ness and nego\lallon and carries 
with II a pejorative oonnotation. This Is so, especially In the Western cultural tradition where 
humanism and ralionallSll\ ere highly valued. From the rallonallsl and humanist persped!Ve, strategy 
is unnecessary if the argument is rational and the mouves genuine; lhe ower of loglcal reasoning, 
communication and empathy should theoretically, at least, obviate the need for tactical preselllation. 6 

Unssvory strategic devices ere associated with "spinning the story" In po lit I cs. or being dlslngenuous, 
inauthenUc, or outright deceitful in personal relatlonstMps. 

I ronlcally, despite the dlslndinallon to accept the human necessity of being stmteglc, there is little 
doubt that most people, successful In managing their public and private affairs, are careM to consider 
hOW and when to most effectively present themselves and their Ideas in pursuit or th elf noals end to 
obtain e desired result. Most mediators, es wen, eve11 those of the rationalist and humanist 
pelSl.lasiotl, as a practical matter, are forced to be lllrateglc at some point. Therein lies the gap or 
inoongruenee between what they say is there approacll to mediation and how they are observed In 
their actual pnictice.15 

. The naturallst/pragmaric mediator understands from tile outset that he or she will not be likely to 
overpower lhe parties by the strength of argument, ove!Wllelm them with a brtlllant solution previously 
unconsidered, or lhat talklng alone wtll resolve difficult COllfllcts. Drawing from that ul\derstanding, lhe 
guerilla mediator must rely on finesse and other stratagems to redirect the oonBiel energy 
oonstructively toward settlement. There are counuess examples or techniques lhat effectuate strategy 
in the negotiation/mediation of connict. Three, ln parUoolar, are among the most basic: the use of 
confusion, the structuling of the process and, ttte use of Ume. 

Far.from being calm, ra!lonal and patient, the mediator must use •hil end run• ladles to confuse 
entrenched parties arid undennine their belief that their cause is just and they are righl.5 If tttey are 
alrowed to remain sanguine in their In I.heir original entrenched positions, lhere v.ill be llttle mollvatlon 
to negotiate. People function less by rational caloulaUon than by ritual and operatlve myths-5tories 
they tell themselves to make sense.of the wonct around them. Their myths or Justice, Truth. 
Rationality, Finarrty and Objedivtty, dl$incJine them to oonsider other alternatives to managing 
confiict. Most parties In conma want to be vindicated In the belief that they are right and tllat &11y fair 
minded, Impartial and neut111J review or the matter at hand will so detennlne !heh' cause to be Just. 
The quest tor the truth of the matter, however, Is of Httle relevance Ill the mediation or conmct.1 

A mediator must pierce that operative mythology. Sometimes reRedlva questions can do the triflk, 
confusing and unsettling one or both party's ceitainty that Justice will prwall. For example, Ille 
reflective question. •Are you sure that your position can be proven and that the court wlll agree with 
you?' insl.nuales Into Ute discussion a measure of doubt. The 1XJ1POSe Is to throw them off guard and 
dis:locate theft thinking, to ma.ke just enough space for the oonskleratlon of other oplions that can 
possibly open the door for agreement. 2 By oonlrast, a frontal. stra!glltfOIWllrd logical .stal.ement. such 
as, •1 don l think the oourt wlll aaree with you: is likely to be viewed as confrontation or attack which 
summons aivument and rebuttal, "Yes. they will, H's the law, and I'll Mn.• Logic, of course, Is the leas1 
effective meons of convincing anyone of anything. The mediator does not want to be CQught in an 
argument, which are, by definition, ull\\ofnnable-evan tr you win, you lose. Thus, he or she merely 
plants the seeds of doubt and moves on-the hit and run. 

In structuring the process, the mediator may strategically use deception to delay and avoid direct 
discussion of the key Issues until the parties are ready. Many negotiations btallk down because 
people begin to discuss the ultimate Issues too soon aod negotiate out of fear, without sufficient or 
accurate information; lhey want to begin by discussing the hardest lssUes first, v.1llcll may be setr­
defulirig. Without a negotiation st111tegy, or game plan. II ls common to •ctrt to the chase"-"what do 
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you want/what will you give." Conventional wisdom and tho logical approach often enc0urages direct 
discussion of the issues in tile belief that lhe shortest distance between the problem and a solution In 
a dispute Is a straight line. Few connlCIS are that simple or llnear. 

In contrast to the cx>nventlonal wisdom, a sutn1plillous, surprtse awroach may be more effecti\'e. 
Slraleglcally, using paradoxical logic, the Shortest distance ill a dispute between the stated problem 
and possible outcomes Is not a straight tine. A more circuitous route allows lime for tile parties to 
reflect on tneir perspedives, communicate with each other, aoo lo assure all parties are worl<irig with 
sufficient and accurate fnfonnelion In preparation for \he Ultimate oogotlation.23.l Tile more complex 
and difficult the issues, the more important the struc1ur1ng of Ille process \'rill be in the management 
of the confiicl The mecfl8tor must filSl build a solld foundallon. first slowty gaining commilment to the 
process, next gleanlog the story, then clarifying the issues, and flnall)' assuring all opt.Ions are 
available end considered. The mediator uses techniques that are calailaled to delay and avoid the 
actual discussion of key ISsues until Ille parties are ready-"no conRicl before It's time•. By Initially 
sidestepping the hartlest Issues In a dispute, the mediator defeats what conflicted partJes think they 
want to do, In favor of a more productive approach, that allov.s him to effedlvely sneak up on the 
hardest iSS11es. 

Finally, as In WBlfare, In mediation time Is of critical strategic value. For most disputJng parties the 
connict did not arise overnight and is not llkely to be resolved quickly. Notwithstanding that reality. 
most expect the matte< to be resolved Immediately, and if not, to p1115Ume It cannot be fflSOlved st all, 
let alone in mediation. Wrth that thinking, ii is easy to see how so many people' slip..srtde Into the more 
traditiOllal, formalized and exl18me modes of conflict management such as HUgation. Time allOWS for 
the parties to shift In their pe~pective aod consider altematlves. Therefore, the mediator often stalls 
for lime: parties canlJO\ shift in their perspective faster than It takes for them to assimilate that 
cl\a"!Je. ts Thus, sometimes ii Is whst the mediator does not do that is more Important than what he or 
she does do. Setting the pace of the neootiation process, knOWing when to stop a session after there 
has been some progress, but befDlll the parties become too Ured, are aitical limtng skills. The 
mediator must sense the point of diminishing returns; moving too qulddy to 'dose the dear can 
unduly risk any progress that has oocurred, bring on 'buyers remmse•, or even pla.ce the wllote 
negotiation process In jeopardy. COn\18ry to C011ventlonal wisdom, 'holding peoples' feat to the fire' to 
obtain an agreement Is likely to be counterproductive. There is a Zen aspect to negotiation: the less 
parties feel pushed to agree, tile faster they may decide to settle Jn theif own lime. 

A guerilla fighter doeS not seek to win the war In one SkillTlish, llkewtse a mediator does not expect 
reach agreement In one fell swoop. In fact, for Ule mediator, the purpose may not be for the parties to 
come to agreement at all-tbat Is for them to decide. The purpose of the mediator Is merely to give 
them evefY opportunity to reach an understanding end not defeat themselves. The process especially 
In difficult matters, must be drawn out to allow the parties sufficient time to re-appraise their 
negotiation perspectives. Time allows for them to save face and ~pl some measure of the reality 
that one does not necessarily Win because they are right or lose because they are wrong. sewements 
in hart! cases are not so much fO!lJOO es they are allowed to emerge In due course. Just as in gueillla 
waif are there are no dear victories, In mediation parties don' win or IOSe, they merely find a means 
to survive. 

CONCLUSION-THE PROMISE AND FUTURE OF MEDIATION 

In tile Jest quarter ot this century, conflict mediation has gained a small foOlhold In the cultural and 
legal landscape of the United States and numerous Dther countries around the world as a mesns of 
managing conlllct. At core, the promise of the mediallon process is the opportunity ii gives people to 
settle theif own disputes without the undue lntelference of government authorllles or othm. In an age 
where people often feel they are losing control over their lives, faced with an ever Increasing 
Ollslaught of rules and regufauons, and usalted by countless professionals who presume to knOw 
better about how they Should live lhelr lives, mediation is one way they can re-assert themselves and 
seiZe bade some measure of control In tile decisions that most affect their personal relatlonstllps and 
business dealings. 
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au1111e footing of mediation is precarious at best. II the suooess ano acceptance of tile mediation 
process Is left lo the courts and olller public authorities, and mediators wait for It to be leglstateo Into 
existenoe, Ulen it lisks beooming just one more ciog In the Institutional maclllne and tile heart of the 
process may be tundamMtalty compromised. For mediation to llourish. ii must be becal/Se It makes 
sense to consumers and It woOO>, not just because tt Is a good or worthy Idea. 

To that end, guerilla medi!ltion ls not a regresslon to a pffmltlve, "Win at all costs• approach to 
negotiation; nor Is ft In anyway Intended to S11ggest lhat the mediator should design the outcome of a 
dispute. It does however, polntedly !mend to suggest that for me<liation to survive as a viable fonn of 
oonflict management, then mediators must look diredly Into the heart of conflicts In tile real world and 
manage them. Force fitting hard Issues and stressed parties Into mediation approac:tles I.hat are 
based on wishful thinking about what human beings could become, does not sufficiently take account 
of the power and energy of human emotion. This limits and impairs lhe effectiveness and validity the 
mediation process could have In our wlture. 

Unimately, If mediation can not be Clemonstreled to wof!I outside of hothouse conditions, where 
parties meet preset standards of reasonableness and cooperative dameanor, then the process wlll 
remain a marginal mode of conflict managemerrt, or worse, relegated to history's trasll heap of good 
Ideas end good Intentions that did not worlt or wefe not ac<:epted. If mediulion Is to effe(;(ively 
1>eoome part of our CUiturai pattern of managing oonfllct, then me<ilators must adopt a rigorous, 
reality-based approac:h that can manage conflrcts as they present the~lves, not as we might nope 
for them to be. 
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 WHEN AND HOW TO USE MEDIATION TO YOUR ADVANTAGE 

I. Why Should You (and Your Client) Submit Your Dispute to Mediation? 
 
 A.  Possible Benefits of Mediation Compared to Settlement Negotiations 
 

1. Mediation enhances the ability of each party to communicate directly to the 
other party (e.g., avoids communicating only through their respective 
attorneys) 

 
a. Parties can vent their feelings, put emotions behind them and then 

focus on a rational cost/benefit analysis of the difference between 
litigating and settling 

 
b. Mediator has more credibility than opposing party in pointing out 

the weaknesses in each party's case so as to assist each party in 
making an objective risk/reward analysis 

 
   c. Mediator can help parties focus on (i) their real needs and interests 

and (ii) the difference between the best alternative to a negotiated 
agreement and the worst alternative to a negotiated agreement (i.e., 
BATNA vs. WATNA) 

 
2. Mediator has a different agenda than the parties 

 
   a. A party's agenda may be (i) to get (or keep) as much as possible in a 

zero sum negotiation or (ii) to "win," "get even," be vindicated or 
satisfy a similar non-economic need 

 
   b. Mediator's sole agenda is to assist each party in finding a way to 

settle on terms that (i) meet its real needs and interests and (ii) are 
preferable to the litigation or arbitration alternative 

 
3. Mediator can facilitate the ability to create added value 

 
a. By suggesting ways to enlarge the pie (e.g., non-monetary benefits 

which cost one party less than the benefit to the other, the difference 
being the "added value") 

 
b. A neutral mediator suggesting a method for adding value is more 

likely to permit the added value to be shared, whereas when one 
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party (e.g., a seller) suggests directly to the other (e.g., a buyer) a 
method of creating value (e.g., seller will give buyer a discount on 
future orders), the latter (buyer) may feel entitled to keep all of the 
added value since it (the discount) costs little or nothing to the party 
suggesting it 

 
4. Mediator, by communicating directly to the person with settlement 

authority, can minimize the risk of a conflict of interest between the party 
and its negotiating representative 

 
a. Litigator may have financial and ego needs to focus on advantages 

to litigating over settling, but such needs may differ from the needs 
of his or her client (who may wish to avoid Pyrrhic victory) 

 
b. A party's negotiating agent may have different needs from those of 

its principal or employer (e.g., a credit manager may wish to avoid a 
write-off) 

 
5. Mediator can help parties overcome perceptive differences 

 
   a. Which issues are relevant to (i) the eventual outcome of the 

litigation or (ii) the real needs of each party in a settlement 
 
   b. How the relevant issues are likely to be resolved in the litigation 
 
   c. The effect that each possible litigation outcome will have on the 

vital interests of each party 
 

d. Risk aversion (e.g., 25% chance of getting $100 may be preferred 
over getting $20 for sure, but some may prefer paying $25 for sure 
rather than taking a 20% chance of paying $100) 

 
e. Decisions may be affected by the way the issue is framed 

 
6. A proposal suggested by a mediator may avoid a knee-jerk negative 

reaction, which might have been the reaction if it were made by the other 
party (e.g., if other side offers x, they are probably willing to pay x + y), 
but if the proposal is made by a neutral, each party is more likely to discuss 
it rather than suspect or attack it 

 
 B. What Kind of Cases Are Most Suitable For Mediation? 
 
  1. Which types of cases are appropriate for mediation and which are not? 
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  2. Are all cases that are capable of being settled appropriate for mediation – 

i.e., all cases except those where a judicial determination is needed 
because: 

 
   a. One party needs a judicial precedent (e.g., civil or human rights 

cases); 
 

  b. There is a need to bind non-parties (e.g., actions to foreclosure a 
mortgage or establish title to property); or 

 
   c. The defendant considers the claim frivolous and wants to 

discourage others who might bring similar claims by sending the 
message of "millions for defense but not one cent for tribute."  

  
 C.   When is the Best Time to Mediate? 
   
  1. Before litigation commences 
 
  2. Before or after motions or discovery 
 
  3. On eve of or during trial 
 
 D.   How Can You Get Your Adversary to the Mediation Table? 
 
  1. Direct approach to adversary (attorney to attorney or party to party) -- e.g., 

one party suggests a list of mediators and the other can choose from the list 
 

2. You can ask a neutral person or forum to suggest mediation to both parties 
(with blind responses from each) 

 
3. You can request the court to order the parties to mediate 

 
 E. Possible Reasons a Party May Not Want to Mediate – Are they Valid? 
 

 1. Suggesting mediation to your opponent is a sign of weakness 
 

 2. Mediation is merely a ploy by one party to discover the other side's case 
 

 3. Mediation won't work because complex legal issues or strong emotions are 
involved 

 
 4. It's premature to mediate (e.g., it's better to wait until after summary 
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judgment motion or more discovery) 
 
  5. The costs and delay inherent in litigation will enable a deep pocket 

defendant to achieve a better settlement on the eve of trial than a settlement 
negotiated at an early stage 

 
 6. The parties cannot agree on a mediator, and one party should never accept 

the other's recommendation of who should be the mediator 
 
II. The Different Styles of Mediation and How to Choose a Mediator 
 
 A. The Different Styles of Mediation 
 
  1. Transformative 
 
  2.   Facilitative 
 
  3.   Evaluative 
 
  4.   A continuum from facilitative to evaluative 
 
 B. How to Find an Effective Mediator 
 
  1. Consider the background of the mediator 
 
   a.   Ex-judge 
 
   b.   Litigator with evaluative skills 
 
   c.   Business lawyer with evaluative and negotiating skills 
 

d.   Non-lawyer (e.g., accountant, industry specialist or other person 
with expertise in the subject matter of the dispute) 

 
e.   Two neutrals – one perceived as being understanding of plaintiff’s 

side of the dispute and the other perceived as being understanding 
of the defendant’s side, or one lawyer and one non-lawyer with 
expertise in the subject matter of the dispute. 

 
2. Consider the training and experience of the mediator (including the number 

of prior mediations and the percentage of those which settled in the 
mediation) 

 

112



  3.    Consider the Skills of the Mediator 
 
   a. Ability to apply standard mediation techniques after having 

completed appropriate training 
 
   b. Ability to be (and be perceived as) fair and impartial, gain the trust 

and respect of the parties, control the process and listen attentively 
 
   c. Ability to analyze the issues in dispute and prioritize them to 

facilitate resolution 
 
   d. Ability to communicate effectively in a non-adversarial tone and 

effectively explain each party's position to the other party 
 
   e. Ability to evaluate the relative strengths and weaknesses of each 

party's position 
 
   f Ability to persuade each party to realistically evaluate its 

weaknesses and the other party's strengths and to make an objective 
cost/benefit analysis of the advantages of settling early rather than 
litigating 

 
   g. Ability to recognize and satisfy the ego needs and hidden agendas 

of each party and to validate the feelings of each party and convey 
empathy, compassion and understanding 

 
   h. Ability to be creative in suggesting ways to create value (where the 

cost to one party is less than the benefit to the other) 
 
   i. Ability to perceive the real needs and interests of each party and to 

convince the parties to be flexible in order to meet such needs and 
interests 

 
   j. Ability to be patient, persistent, indefatigable and "upbeat" in the 

face of difficulties and frustrations  

113



 
 

114



Negotiation & Mediation 

115



 

116



PROTEAN NEGOTIATION 
Rejecting Orthodoxy and Shifting Shapes 

Being also some Musings on Evolutionary Impulses, a Minnr Greek God, the 
Literatures ofNegotiation and Mediation, Cooperation and Competition, i\.forality 
and Pragmatism, Paradox and Dilemma, the Bushmen of the Kalahari, Sun Tzu 's 
Strategy, and the Management of Four Contradictory Imperatives, All o,fWhich 
and Each of Which are Perfectly Correct Things to do. 1 

Peter S. Adler, Ph.D. 

I. Ancient Imperatives 

In classrooms, board rooms, and waiting rooms, the theory anct practice of 
negotiation fa awash with advice on bargaining and problem solving. Much of it is 
simplistic and some of it contradictory. One writer implores us to know our hullom 
line. Another urges us to ignore it and focus on needs. A third says to wait until the 
last moment to do a deal when the situation is ripe. A fourlh counsels us to gel in 
early. At best, the many lists of"dos'' and "don'ts" serve as reference points and 
modest road maps for certain situations. At their worst, they misdirect us into 
thinking there is some single model or approach that if we master it, will carry us 
seamlessly through every conflict, deal, and dispute. 

More worrisome among lhe fashions of the moment is the trend towards 
fundamentalism in the practice of mediation and fac.ilitation which is closely allied 
with negolialion theory. While there are many different styles, schools, and brands 
with name~ like "collaborative law," "extreme fadlitation," and "lransformative 
mediation," most of these seems to devolve to four basic schools of thinking about 
how humans behave in the face of real or imagined conflict, how they negotiate, 
and how we might help them. One presupposes that all of us are fundamentally 
competitive. A second assumes we iire, at core, cooperative. A third takes for 
granted that all of us will seek to do whal is morally correcL. A fourth assumi::s we 
are rational and pnigmalic. 

1 My lhank.s tu fri"'1<1S Md cnllea£1JC.• Bub BO<ljamin and !)avid N<:WIOo eacll of"tmn' ><"J"'rn<ely helped .rimul•tc 
som ..... of th .. : iJcu, des.c~ibed in thj~ ~per. 
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These four impulses - pursuing your own fair share, uniting with others to achieve 
a common end, insisting on doing what is right, and using logic and reasoning to 
solve practical problems - seem to have evolutionary roots that date back to our 
differentiation from other species and our Qrigins on the African savannah.2 The 
impulses also lead to different ideologies of negotiation and mediation that descend 
from, embody, and personify these impulses. But there is also a fifth way, one that 
acknowledges the universality and importance of all of them but is not explicitly 
and strictly any of them. It too has ancient roots. Let's call it "Protean 
Negotiation." 

2. Rwnblc in the Jungle 

Imagine you are a senior official at Pulsar Pharmaceuticals International ("PPI''), a 
mid-sized drug manufacturer that is seeking bin-prospecting rights in the central 
Brazilian rainforest. PPJ has a standing corporate pledge to "create enterprise that 
i:; i;ocially desirable, economically profitable, and ecologically sustainable." Pulsar 
has several Brazil-originated medicines it seeks to develop: an extract from the 
taruma leaf which could treat degenerative arthritis; a slime mold which may yield 
new therapies for allergies; and the root of the muirapuama, considered an 
aphrodisiac by certain tribal healers and known locally as "Amazon Viagra." 

In the la.st six months, however, your job has become more complicated. You have 
leamed that you closest competitor, Consolidated Biological Science ("CBS"}, is 
also JJursuing the same three drugs. Brazil's Ministry of Trade has recently 
proposed new regulations and royalty rates that could add huge risks to Pulsar's 
investment. The govcnuncnt sees pharmaceuticals as a logical part ofits economic 
strategy and wants to e-0ntrol and profit from them. They are also sensitive to bio­
piracy from foreign countries. The Amazonian tribes and their "shaman 
knowledge" are another potentially volatile issue. They have been the subject of 
United Nations inquiries into human rights abuses, are an increasingly important 
culn1ral icon for South America's tourism industry, have the sympathies of many 
urban voters, and control large tracts of land in the interior some of which 
government would like to see opened up for logging and fanning. 

You undertake a series of exploratory discussions beginning with Minister of 
Trade, Carlos Iv1endoza. In public pronouncements, Mendoza has let it be known 
that the government favors a centralized permitting system and a data bank that 

2 Sec Ridky, M., 1996. The. Ol'igjns of Virtue, Penguin Books, New Yurk; Duwkins, R. 1!>76. The SefJish Gem?. 
Oxfor<.1 University Pn:s>, Oxford; Ardrey, R. 1961 . . 1fi·ican Gc11uis, Collin• Books. New Yori(. 
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will store the knowledge accumulated by "traditional scientists," as the shamans 
are called. Prospecting rights will then be licensed to accredited drug 
manufacturers. Privately, Mendoza says he is looking for a reputable 
phannaceulical manufacturer to help :;et up Brazil's system and hints that whoever 
undertakes this will have an inside track on early and perhaps discounted permit 
applications. He also lets you know that he is talking with your competitor, CBS. 

You are also in contact with Arturo Terena, one of several elder spokesmen for the 
Council of Amazon Tribes. Terena s11ys his people would prefer to set up their 0\1-tl 

system of patents, permits, and royalties and wants PPI to support their effort and 
help them form a corporation. They have Little regard for the Brazilian government 
nnd would much prefer to maintain dominion over their own lands. Terena says 
that Brazil has committed many historical atrocities against the people of the 
forests and owes them this last chance at preserving their culture and heritage and 
benefiting from it in a modem world. 

Not long after and over a dinner in Rio de Janeiro, you talk with John Henderson, 
your counterpart at CBS. The two of you have known each other for many years, 
even though your companies compete. You exchange family news, swap stories 
about baseball and politics, and then the talk turns to bio-prospecting in South 
America and the challenges of working wilh the govcrnmenc on one hand and the 
tribes on the other. ln discrete tcnns, Henderson telegraphs signals that COS might 
be willing to explore some kind of joint venture to help both companies deal with 
the situation. You thank him for a nice evening and tell him you will raise it with 
your people. 

Back in your office, you comb through your books on negotiation. The problem 
seems to come do\~n to a series of not very clear-cut strategic choices. Assuming 
the numbers pencil out, do you trust CBS enough to join forces for what could be a 
complex and long-tenn set of challenges with unclear payoffs? Can PPI cooperate 
on this venture but compete in other places? \V'ould the strains tum the relationship 
toxic? Either way, and regardles8 of whether you do or don't join forces, should 
you pursue the inside track with Mendoza? Can the government really be trusted? 
Might they use you to help set up their management system and then have 
contracts awarded elsewhere? And what about Terena? You know that the tribes 
have been treated badly but can you and should you ally yourself with them? Is a 
company that prides itself on "creating enterprise that is socially desirable, 
economically profitable, and ecologically sustainable" obligated to do so? What 
would be tlte impacts of that on the govcrrunenl of Brazil, and on CBS if you are 
competing with them? 
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3. Four Pathways to Problem Solving 

If I were advising l'l'l, I think I might, as a starting point, offer up Elder Olson's 
1959 poem called Directions to the Armorer. 

All right, armorer, 

make me a sword--­

not too sharp, 

a bit hard to draw, 

and of cardboard, prcforably, 

on second thought, stick 

an eraser on the handle, 

somehow I always 

clobber the wrong guy. 

Make me a shield with 

easy-to-change 

insignia. I'm often 

a little vague 

as to which side I'm on, 

what battle I'm in. 

And listen, make it' 

a tritlc flimsy, 

not too hard to pierce. 

I'm not absolutely sure 

r want to win. 

Make the armor itself 

as tough as possible, 

) 
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but on a reverse 

principle: don't 

won)' about its 

saving my hide: 

just lit it lo give me 

some sort of protection--­

any sort of protection--­

from a possible enemy 

inside. 

The literatures on negotiation, including those in this volume, suggest olher 
factors. For PPI to engage the challenge of discovering new products and bringing 
them to market, it might want to examine various cultural considerations, keep an 
eye on escalation dynamics, have a passing knowledge of the complexity and 
chaos concepts, understand agency and repre..~entation. hone its skills at in-team 
bargaining, manage the tides of emotion and affect, and have a good grasp of lhe 
slightly different challenges of negotiated dispute resolution (untangling the past) 
versus negotiated deal-making (crafting the future). Directly in the telescope of 
this negotiation, however, are :iome major collisions between the cooperative, 
competitive, moral, and pragmatic imperatives. The crosshairs look like this: 

Played out in the realm of negotiation, each of these imperatives has its own logic, 
its own bargaining pattern, its own outlook and style, its own assumptions about 

121



human nature, its own explanation of conflict, its own theoreticians, and its own 
zealots. Each also stands in tension with at least one other. 

In popular writing, competitive negotiation is often considered a natural extension 
of sport, warfare, Darwinism, and the long and sometimes gruesome struggles 
between individuals and individuals and groups and groups. ln his book Rules for 
Radicals, for example, Saul Alinsky, a community organi7.er and champion of 
un<lerdogs, argued that power derives from money, position, and privilege and 
since poor people have little of any of these, they must band together and push 
their way in. His negotiation advice included formulating a clear enemy, causing 
confusion, tear, and retreat, making the enemy live up to their own espoused book 
of rules, and infuriating the opposition through strategic ridicule. 3 As different as 
they may be substantively, Alinsky is not that far away procedurally and 
psychologically from his counterparts in the business world, someone like Donald 
Trump, who says: "l don't do it for the money. J 've got enough, much more than 
I' JI ever need. 1 do it to do iL Deals are my art form.'"' 

In scholarly and profossional literatures, Alinsky's ndes are a colorful variation of 
distributive bargaining which focuses on allocating the value at play and 
maximizing one's own gains. The themes of distributive bargaining deal with 
target and resistance points, the dance of demands and offers, the role of position 
taking and concession making, and the use of tactics such as low-balls, nibbles, 
bogeys, good guys/bad guys working in tandem, and many more. Distributive 
negotiation tends to be about hard bargaining and substantive winners and loscrs.5 

In these same professional and popular literatures, cooperative negotiation is often 
thought of (and criticized by competitor~) as soft bargainint,. It focuses largely on 
the quest for relatedness in ways that are jointly affuming. Lewik.i, Raiffa, ;md 
others call this integrative bargaining and its themes are mutuality, reciprocity, 
communication, and the free exchange of info1mation. Where distrust is the 
a~.sumed condition of competitive bargaining, the creation and maintenance of trust 
is the bedrock of cooperative negotiation. "Negotiators create a communication 

-' Alinsky. S. 1971. Rule.< far Radical<, Random House, New Yuri<.. For other iconic popular examples,"'"-' Trump, 
D. 1987. Jlie Art "/the !:/ea/, R"ndom Hou<c, New York. Ringer, R. 1973. Winning 111mugh fntimida1ion, Fawcett 
Cres~ Los Angle aud Koren, I.. ond Goodman. I>. 1991. The Haggler's Ha11<lboo~ .. W.W. Norton, New Yori:, and 
Schalzki, M. 1981. Neg01ia1io11: the An ofGe11ing What Yn11 Want, Signet, New York. 

'Trump, D. 1987. l'lte An hf the /Jen/, l(andom Hou.., New York. 

'See Lewiki, R. et. al. 1994. :Vegf>tialihlt, Second Edition, Irwin, Illinois nnd Roiffa, JI. 1982. The An and Science 
~f /\'egorintinu. Belknap P'rC$."°> Can1bridgc. 

"llush, R.A.ll and Folger, J. 1994. The Promise of}·kdi<stion: Responding to Cniif/icr Tlsruugh Empowerme<nl and 
Re<ngnilinu, Jo~~cy·Bass, San Francisco. 
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system," says Bernard Mayer. " Tt may be carried over from previous exchanges, or 
it may be freshly created .. and its nature strongly affects how the negotiation 
proceeds."7 Cooperative negotiation is predicated on the search for common 
ground. It :c;eeks reciprocity, mutuality, and the avoidance of breakdowns because 
of relationship problems. 

Closely allied to cooperation is a third negotiating philosophy that begins with a 
moral or ethical proposition and builds to what one set of writers has called the 
creation of"higher ground."8 To accomplish this, moral suasion in negotiation 
takes a fact pattern, invokes a 1>et of principles, builds logic around them, applies 
them to the facts, and works to bring others to the same conclusions. Many 
negotiations over larger or smaller matters, especially those that are aimed at 
disentangling a grievance, begin with one side or the other saying "it's the 
principle of it." Third-parties who work from this same premise often prefer the 
tenn ''peacemaking" to "mediation" because it implies something greater than 
making a deal or restoring a relationship. "The moral imagination," a~ John Paul 
Lederach calls il, "has a quality of transcendence. It breaks out of what appear to 
be narrow, shortsighted, or structurally dctcnnined dead-ends. "9 

Finally, and in counterpoint to the moral impulse in negotiation, is a philosophy of 
pragmatism and rational problem-solving. Much of the literature on interest-based 
negotiation might be thought of in this vein. It assumes that people know and 
understand their needs, that interests can rationally and dispassionately be 
analyzed, and that elegant if not super-optimum solutions can be found. Fisher and 
Ury's famous dictums ofsepamLing the people from the problem, focusing on 
interests, generating possibilities, and insisting on objective criteria are an attempt 
to create a rational, if not quasi-scientific, critical inquiry process that leads to a 
more easily negotiated result. 10 

l:iven more expressive of this conception of negotiation is the work of Bram:; and 
Taylor who have developed clever protocols that overcome the problem of envy 
and successfully divide everything from goods and services, to marriages and 

'May<.~, B. 2000, p. 152. Th2 /Jyrtamic.r ofC01iflicJ R'Julution. Je>ssey-Ro.'-'• SHD Francisco. 

1 Oukos, F., cl. "1. 2000. J?eadimgfor Highu Gro>md ;,, Coll/Tiet Re.soblticm, Jusscy-Bass, Sen l'raocl$cn. 

9 l.cdcnd>, J.P. 2005. The Mom/ flMginarion: n ... 4rl uucf Swl of Hllilding Pe.ace, Oxfonl UniVen<lty """""' 
Oxfur~, p. 2 7. 

"FishcrR.11mJ Ury, W. 1981. Ge11ing To Y•.r: N«gollulinxAi:reement Without Giving In, BouithtCln Mifflin, 
Bwtun. 
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whole businesses, to the borders and territories of feuding countries "The problem 
of fair division," they write, "is old as the hills, but our approach to this problem is 
new. lt involves setting forth explicit criteria, or properties, that characterize 
different notions of fairness; providing step-by-step procedures, (>r algorithms, for 
obtaining a fair division of goods, or alternatively, preferred positions on a set of 
issues in neftotiations; and illustrating these algorithms with applications to real lifo 
situations." 

By themselve~, each of these negotiating imperatives - pursuing a fair share, 
uniting with others to make conunon purpose, insisting on doing what is right, and 
using logic and reasoning to solve problems - has a particular clarity and utility in 
the moment of certain facts and circumstances. Yet, taken to excess or transformed 
into orthodoxy, each runs a progressively greater risk of instability and 
destructiveness the more we attach ourselves to it. Saul Alinsky and Donald Trump 
are tough, competitive, goal-oriented poker players accustomed to pushing, 
pulling, probing, bluffing, and feinting. So was Slobodan lvfiloscvic who evolved 
into the ultimate political warrior and war criminal in an intergenerational blood 
feud bent on achieving what he perceived to be securing his fair share? At the 
farthest boundary of competitive hargaining lies the seduction of mthlessness, 
retaliation, and predalion. 

Cooperative approaches arc also vulnerable. If everyone is trusting, it is easy t<> he 
cheated by competitors disguised as cooperators, duped by "free riden>," or to 
become a sucker. Neville Chamberlain fell into this trap in his negotiations with 
Adolph Hitler before Gennany invaded Poland. A sole and persistent focus on 
moral suasion is no more immune than the other strategies. Unbridled moral 
preoccupation can tum to smugness, sanctimony, and fanaticism. There is a line, 
not always distinguishable at first, between the purity of a moral high ground and 
the fervor of an Osama Bin r .aden who would like to eliminate all non-believers. In 
turn, unchecked rationality and hyper pragmatism eventually overwhelms the 
collective humanity that links all of us through our hopes, fears, hurts, joys and 
curiosities. A sole focus on rationality makes us cold. ln the extreme, when science 
goes completely mad, it takes us to the banality of an Adolph Eichman who sought 
to make death organized, efficient, and systematic. 

When individuals and groups bargain with each other, the four imperatives play 
out in complex and nuanced ways and with wiprcdictable emotional intensities. As 

11 Hrams, S. and Taylor, A. 1996. ,..,,;, /Ji1•i•inn: Frnm Cake-Culling to Dispute Resolution, Cambridge University 
Pl"esS. CMlbridge. 
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the impulses come to control our behavior and as the behaviors amplify, they 
become more risky, exposed, and dangerous. F ortunatcly, most of us do not 
operate from a single value premise. Values compete within us, seeking attention. 
Though we may all yearn for the clarity that would come from a single go~pel of 
negotiation, the popular and scholarly literatures don't really tell us how to 
reconcile them. So most of us, most of the time, do what we always do. We 
muddle along until we succeed or fail never quite knowing why either ofth~ise 
happened. 

4. Polarity and Paradox 

It doesn't matter if you are a tenant talking to your landlord, an ambassador 
pressing for security measures on the India and Pakistan border, or Consolidated 
and Pulsar testing the waters for a joinl venture in Brazil; competition und 
cooperation fonn a paradox. So too do the pressures of acting ethically or 
pragmatically. Not every negotiation embodies each tension, nor are these four the 
only predicaments that come up when people struggle to reconcile different ideas. 
Nonetheless, inconsistency and contradiction create paradox and paradox fosters 
what Todd BRan calls a "strange loop that cannot be resolved to our 
satisfaction". 1 

Confronted by the ambiguity and inconsistency of countervailing imperatives, the 
human mind seeks the purity of"one'' or the "other." We veer a.way from the 
discomfort of being or doing "both," split the differing injunctions apart, and 
resolve the contradictions by insisting that life is one or the olher. We are 
competitive or cooperative, moral or pragmatic, emotional or rational, expressive 
or bureaucratic, open or closed, aggressive or passive. Yet contlid inevitably 
brings theBe paradoxes back to the fore. ft fon,;es us to confront what is 
incongruous and requires us to take some kind of action. 

This is not a new problem. Between 480 and 221 B.C., for example, during what is 
now called the Warring Sl1:1.tes Period of the Chou Dynasty, a general who would 
later be given the honorific name of Sun Tzu, wrote a short treatise on how to 
triumph in warfare. Sun Tzu's advice was simple and tough. He believed in 
estimating costs, making plans, positioning oneself for success, maneuvering for 

' ' liryan, T. 2004, p. 8&6. "Trogooy Averted: l"he Promi.•c ofCollaboraLlon," Society ond Natural Rc>uut(\:>, 
17:881-896. 
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advantage, gathering intelligence, staying calm under fire, and wherever possible 
avoiding unnecessary confrontation. Those sound like the traits of a good 
negotiator, no less than a good general. And if Leonard Lira is correct, the two are 
intimately connected.13 

At core, said Sun Tzu, conflict is not just in the nature oflhings, it is the nature of 
things. Conflict is as sure a lhing as sickness and health, day and night, joy and 
sadness, risk and opportunity. The paradoxical nature of conflict is thus something 
to be mastered and used. He said : "To net on an entire organization is ideal; to 
break an organization is inferior. To 11ct on an entire corps is ideal; u> break a corps 
is inferior." In sum, he opined, "Those who win one-hundred triumphs in one 
hundred conflicts do not have supreme skill. Those who have supreme skill use 
strategy to bend others without coming lo conflict" 14 All of this may sound like 
New Age hocus-pocus but it is also the common sense of someone confronting tht: 
dilemma of achieving victory at the lowest possible cost. 

Negotiation is lilled with detailed strategic and tactical paradoxes of just this type. 
All of them require allention and action. IfI am Pulsar, do 1 disclose information to 
CBS or withhold it? IfT m1 !he ambassador, do I make a first move or wait for 
theirs? If I am the tenant, do l come on tough or open friendly to the landlord? And 
more generic.ally, should T meet in their office or insist that they come to me? Do I 
try to do a fast deal or wait for 11 better one? J.)o I come right to lht: point and start 
with an offer or demand or establish atmospherics and context first? All of these 
decisions represent choices in time and each choice potentially has cascading 
eITects, not all of which can be predicted, all of which must be made with 
impt:rfect knowledge, and any or all of which could reverberate back negatively as 
rt:vt:nge eITects. 15 

Ultimately, managing paradox requires us to embrace both endq of the d ilemma 
(becall!je both ends have validity), to then find a comfortable place with the 
uncertainty that sits between them, and to apply that uncertainty to the negotiation 
at hand. Tn negotiations, there are specific things to be done. We can make the 

" l.conard I.Ira, "Tnlllsfurmins Confl ict in l'n.<t Camba! Opcl1ltions: '!be .Military profcssion't Use ofl\egotiatioo 
Skill• in C".oMlr.linW Environments, n • • . • • (ciu:) 

"JU .. Wing, 1988. Chaplef 3, The Jlrt cfStnzugy: A Nrw frwulali0'1o/Sun1":u "s Classic. New York: Doubleday 
& Conir•my. 

' ' See Tenner. I\. 1997. Why Things Bil• llacA: 1lch11nlogy and the Rovcnx• 4 Unintended Conuqu1n<•>, VinlllJ!C, 
New York. 
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dilemmas that usually stay unspoken c::xplicit by giving voice to them. We can seek 
to ddine and clarify them to make sure everyone understands them. We can map 
them by de~cribing the polarities, examining their attributes carefolly, and review 
the strengths, weakne!!ses, threats, and opportunities that attend each. 16 Finally, we 
can use both ends of a paradox to help reframe the opposites into questions that can 
be answered through negotiation. 

The affinity, ability, and tolerance for doing these things are the essence of 
"Protean" negotiation. 

5. The Illusive God ofNegotiation 

Amidst the incessant feuding and dysfunctional Jives of the Greek gods, Proteus is 
an enigma. A minor actor at best, he was one of Poseidon's misecllanCQus 
children, and certainly not the most important. In fuct, he ended up residing by 
himself on an island called Pharos off the coast of the Nile delta, his day job being 
the tending his father's seal herds. As such, he wa~ more of a servant than a 
political player. Yet, Proteui:; had unique qualities. He was a shape~hifter and a 
much sought after mystic who could peer into the future and answer the most 
difficult questions posed to him with great clairvoyance and presciem:e. Others 
gods would try to capture him and force answers from him. Proteus would wiggle 
away from their grasp by changing shapes. It was his way of avoiding the 
uncomfortable task of telling others what they ought to do. 

In the late 1960s, psychiatrist and historian Robert Jay Lifton picked up on this 
notion of psychological shapcshifting in a series of talks he gave for the Canadian 
Broadcasting System. In his radio essays, Lifton ruminated on gome of the cases he 
had been dealing with, among them, survivors of Hiroshima, victims of 
brainwashing in China, and young radical.s in both Asia and America who found 
their worlds collapsing about them. In the context of great in~titutional upheavals 
and rapid social changes, Lifton found S(1me common threads among his di~parate 
patients: a deep loneliness; restlessness and constant flux; a persistent feeling of 
isolation and disconnection; and a constant and sometimes all-consuming search 
for authenticity. Paradoxically, he also found great strengths: an intellectual, 
emotional, and spirilual rejection of orthodoxy; a resilient and often fluid ability to 

"fohnson, B. 1992. Po/m·/Jy Management: ld•nli/ying and Managing Unsolvtible /'rnhlcn1:1. HRD Press, Amherst. 
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reinvent onescJt; and a sense of inner "many-sidedness" that created a certain gift 
of empathy and tolerance. 

A deeply reflective man and a !:lkillful writer, Lifton synthesized his observations 
and tried to placed them in a larger context. He saw a connection between the 
dislocations of his patients and the historical dislocations of the times. In so doing, 
he talked about a new and distinclly "Protean Sty le" of identity that he was finding 
in different cultures and countries. Lifton speculated tha1 it might be part of a more 
universal response to what we now call globalization, the unprecedented flooding 
of images and ideas across borders, the meltdown of the traditional anchors of 
family and place, and a reaction to our permanently altered notions of nature17 and 
culture. 

"The Protean style of self-process," he said, "is characterized by an interminable 
series of experiments and explorations, some shallow, some profound, each of 
which can readily be abandoned in favor of still new psychological quests.'' 18 Like 
that ancient son of Poseidon sitting alone with his seals and visions, modem 
humans arc, for the first time in history and on a scale unimagined, becoming 
shapeshiftcrs, able to adjust and adapt, able to manage contrary imperatives, ahle lo 
succeed in the midst of complexity and chaos. Foreshadowing some oftbe ideas of 
Thomas Friedman three d~cadcs later, Lifton contrasted this new Protean style of 
identity with an older more fundamentalist self conception who he found tO be 
rigid, unyielding, fearful of breakdown, obsessed with chaos, wary of loss of 
control, and absolutely self-certain.19 

"An effective negotiator," says Robert IJenjwnin "requires a thinking frame thnt is 
adaptive, dynamic, fluid, and shifting and a model of negotiation that can house a 
variety of negotiation rituals." 20 As the folk>wing schematic suggests, the Protean 
negotiator is a dancer. 

"l.,iftt>n, R.J. 1967, p.4. Jlound(Uia.t. P.•ychological Ma11 in /levo/utio11. VioUlge: New Yurk. 

•• Friedn1on, T. 2000. The Lentt and rhe Olive Tf"(!e: Undenromling (llobafiulfloi< (Fir.a Anchor, New Yori<. 

"'Uenjamin, R. 2004. "The l'roteo.n Sc:n>ibilily: Reconsidering i\pprulches to l.eadcr:ship and Negotiation." 
V npubli>hcd P•pc~. 
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He or she can dance the competitor's jitterbug, the cooperative's tango, the 
moralist's waltz, and the pragmatist's boogey. One dance may be m.ore 
comfortable than the others but they are all in the repertoire. The Protean 
negotiator adapts. 

And like Proteus, the skilled. negotiator reconciles the tensions of ancient and 
sometimes contradictory impulses by under~tanding and accepting polarity and 
di lemma. Paradox is neither distasteful nor uncomfortable. In fact, dilemmas 
become the spawning ground of solutions. Negotiation is an all-too human 
husiness, a strange and challenging alchemy of difficult choices. It rcllects, says 
Susan Podziba, Aa chaotic mix of passions, values, interests, emotions, self 
interest, and altruism.@ 21 It is the job of Lhe Protean negotiator to m11m1.ge all of 
these with highest degree of elegance and intelligence possible. It is the job of the 
Protean mediator lo help negotiators turbo-charge those efforts and make them as 
humane and productive as possible. 

6. Ancient Imperatives - Revisited 

In 1950 John Marshall, an anthropologist and.film maker, received funding from 
the Smithsonian Institution and Harvard University to study one of the last 
migratory bands of the! Kung people, also knowJi as the San People or Bushmen. 

" A1'he Human Side ofCompkx Public Policy Mediation,~ SuStto Pod:t.ibll, in Negotiation Journal, October 2003, 
p. 2RS·290. 
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Living in small group~ in Namibia on the edge of the Kalahari Desert, these people 
were, and remain, one of the last true remnant hunting and gathering peoples on 
the planet. Though fow in numbers, they are, even today, what we all were 2,000 
generations back. 

The result of Marshall's work was a film called "The Hunters." It was, among 
other triumph:;, the first use of color film in ethnographic cinematography. The 
film, which J first :;aw as a graduate student, is remarkable for more suhstantive 
reasons as well. In a slow but mounting drama, it chronicles the story of a hunting 
expedition by four men from the band who have set off to find large game at a time 
when the group desperately needs a large infusion of protein. The band is small, 
four or five extended families, with a total population of about 30. Vv'ithout fresh 
meat, elders and babies start to die. Without fresh meat, women cannot gather 
tubers and men cannot hunt. So the men depart. 

Over the next several days, in fits and starts, they spot and track various animals 
without much luck. They sneak up on a kudu, try to get close, and spook the 
animal away. They find some porcupines and eat their meager tlesh themselves. 
They spot other animals hut are unsuccessful in bringing them down. Finally, they 
encounter a small herd of giraffes and succeed, after much complication, in 
shQoling an an·ow tippoo with poison into one of them. For the next few days the 
viewer follows them as they track the creature over hard terrain, nearly losing iL in 
the surrounding hills and scrub. Finally, they find the animal in a stand of trees, 
weakened and abandoned by the rest of the herd. \Vith arrows and spean; they 
battle the still dangerous girafte and bring it down, butcher and dry it, and begin 
the journey home. 

Seeing this film again after many years, I looked at it through the layers of a 
professional career focused on the constructive management of conflict. l hazily 
recalled the four hunters as .short, tough, skilled men working in tandem lo 
accomplish their objectives. I remembered the dry and torturous terrain and the 
sense of urgency J fell for them to find food. But this time, I saw something else: 
their individuality and uniqueness. I .saw four men, each different; four functions in 
the group, each ditlerent; four skills and preoccupations, each different. 

Although all of them hunt, one man among them is more skilled than the others. 
He is strong and competitive, able to pick up scents and follow trails when the 
others seem baffied. ln these moments, the others rely on his knowledge and 
prowess. The second is a craftsman. He is the practical technicians, the one who 
fashions the small, intricate, and high lethal arrows they use, the one who tips them 
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wi th poison, the one who repairs spears and belts and bows. The lhird is the 
shaman, the man who performs small ceremonies along the way and who reminds 
the other:; of the rituals that must be done if harmony in the world is to he 
maintained. /\.nd lhe last is the headman, the man who insists on cooperation when 
the others are quan-eling, the one who wears the weight of their many fililures on 
his shudder, the one who urges them to work together until their goal is 
accomplished. 

Four men, four aneienl imperatives. In an essay celebrating Marshall' s 
documentary, William Irwin Thompson writes: "The model of four seems to be a 
persistent one; it recalls the rule of four in the Indian caste system, Plato, Vico, 
TI lake, Marx, Jung, and JvlcLuhan." Perhaps that same rule is at play now in 
Pubar's negotiations in Brazil, in the tenant' s urgings to his landlord, in the secret 
ambal!sadorial talks that are inevitably going on along some boroer. Says · 
Thompson: we may never know whether this structure of four exists in rea lity or is 
simply a convenient artifice to try to explain our crude fumblings when we attack 
difficult problems. Either way, Marshall's film hinl.$ at something older and more 
mysterious that permeates the efforts we arc engaged in. 

' . 
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 Why Mediation Works When Negotiation Fails 
By Stephen A. Hochman, Esq. 

 
1. Mediation permits each party (and his or her attorney) to communicate directly to the 

other party (rather than communicating only through their respective attorneys). 
 

2. A mediator can let the parties vent their feelings, put emotions behind them, focus on 
their real needs and interests and then make a rational cost/benefit and risk/reward 
analysis of the differences between litigating and settling. 
 

3. A mediator can be an “agent of reality” to help the parties and their advocates overcome 
“advocacy bias” and other cognitive barriers to objective risk analysis.  

 
a. Advocates have a tendency to fall in love with their arguments, and parties have a 

tendency to believe what they want to believe. 
 

b. A mediator has more credibility than the opposing party in pointing out the 
weaknesses in each party's case so as to assist each party in making an objective 
risk/reward and cost/benefit analysis of its litigation alternative. 

 
c. A mediator can help the parties focus on their tolerance for or aversion to risk 

(e.g., a defendant might prefer paying $250,000 to avoid a 20% risk of losing 
$1,000,000, whereas a plaintiff might prefer a 20% chance of winning $1,000,000 
rather than a certainty of receiving $250.000).    

 
4. A mediator has a different agenda than the parties. 
 

a. A party's agenda may be (i) to get (or keep) as much as possible in a zero sum 
negotiation or (ii) to "win," "get even," be vindicated or satisfy a similar non-
economic need. 

 
b. The mediator's sole agenda is to assist each party in finding a way to settle on 

terms that (i) meet its real needs and interests and (ii) are preferable to its 
litigation alternative. 

 
5 A mediator can help the parties create added value. 
 

a. A mediator can suggest ways to enlarge the pie (e.g., non-monetary benefits that 
cost one party less than the value of that benefit to the other, the difference being 
the "added value"). 

 
b. When the mediator suggests a method for adding value to each party in separate 

confidential caucuses, that may enhance its perceived value to each party, 
whereas if one party (e.g., a seller) suggests a method of creating added value 
directly to the other (e.g., a buyer) by offering to give the buyer a discount on 
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future orders, the buyer may feel entitled to keep all of the added value because 
the fact that the seller (as opposed to the mediator) suggested the discount may be 
perceived by the buyer as a benefit primarily to the seller who suggested it,thus 
causing the buyer to expect more than a fair share of the added value. 

 
6 Communicating directly to the other party or party representative that has the major stake 

in the outcome can minimize the risk of a conflict of interest between that party and its 
negotiating representative. 

 
a. Litigators may have financial or ego needs that may, consciously or 

subconsciously, cause them to overvalue the strengths of their case and thus 
prefer to focus on the advantage of winning in litigation over a settlement that 
would avoid the risk of losing.  

 
b. A party's negotiating agent may have a different need from its principal or 

employer (e.g., a credit manager may wish to avoid taking responsibility for a 
write-off). 

 
7.  A proposal suggested by a mediator may avoid a knee-jerk negative reaction, which 

might have been the reaction if the other party made the same proposal. 
 

a. When made by the mediator rather than one’s adversary, the proposal is more 
likely to be considered and evaluated rather than suspected or attacked.  

 
b. If one party makes a final “take-it or leave-it” proposal to the other, the other may 

not be willing to accept an ultimatum from its adversary, whereas if a respected 
mediator makes a proposal that he or she believes is better for both parties than 
their litigation alternative, it is more likely to be accepted by both parties. 

 
8. By making a mediator’s proposal as a last resort to avoid impasse, the mediator can 

overcome the posturing that negotiators often use in an attempt to settle on terms that are 
better than their worst-case alternative to litigation.  
 
a. Because each party knows that, if it accepts (albeit reluctantly) the mediator’s 

proposal, the mediator will not reveal its acceptance to the other party unless the 
other party also accepts the proposal, there is no downside in accepting the 
proposal as long as it is at least somewhat better than its worst-case alternative to 
litigation. 

 
b. One definition of a good settlement is when both parties are equally unhappy 

because they agreed to a less than ideal settlement that nevertheless was 
determined by each party to be better than its uncertain or “role-the-dice” 
litigation or arbitration alternative. 
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HOW TO BE AN EFFECTIVE ADVOCATE IN MEDIATION 
 

By Stephen A. Hochman, Esq.1 

I. The Pre-Mediation Stage 
 

A. Subjects to Discuss at a Pre-Mediation Conference with the Mediator (Either in a 
Joint Conference or Privately) 
 
1. Scheduling the mediation so as to allow sufficient time for the process to 

work 
 

2. Asking the mediator to get your adversary’s ultimate decision maker to 
participate in the mediation (including their insurance carrier, if applicable) 
 

a. If the ultimate decision maker is unavailable, suggest that he or she 
participate by phone, and get cell phone number 
 

b. If ultimate decision maker cannot participate by phone, suggest that 
the mediator get a guarantee from your adversary that he or she will 
meet with the mediator in a private caucus at a future date if needed 
to break impasse 
 

3. The desirability of having the parties exchange relevant documents or 
information prior to the mediation 
 

4. Other information you should tell, or questions you should ask, the 
mediator (e.g., ask about experience, success rate, style) 
  

B. Contents of the Pre-Mediation Submission 
 
1. What should it include and should you share it with your adversary? 

 
2. What confidential information should you share (or not share) with the 

mediator? 
 

C. Who Should You Bring to the Mediation? 
 

1. The representatives of your client who were involved at the deal level 
 
2. The higher level decision makers 

1 Copyright © Stephen A. Hochman 2010 
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3. Key witnesses 
 
4. Experts 
 
5. Your client’s insurance carrier, if applicable 

 
 D. How Should You Prepare Your Client for the Mediation? 
 

1. Explain the process, the extent of confidentiality, the role of the mediator 
and the fact that the opposing party as well as the mediator is the audience. 

 
2. Find out your client's needs and interests and the desirability of giving or 

getting non-monetary benefits. 
 

3. Discuss of the strengths and weaknesses of your client's case. 
 
4. Adjust your client's expectations as to its BATNA and WATNA as well as 

its MYLATA in the context of its business alternatives as well as its 
litigation alternatives. 
 

5. Discuss settlement options (e.g., monetary and non-monetary 
consideration, future business, confidentiality, non-disparagement 
agreements, etc.). 
 

6. Plan the negotiation strategy. 
 

a. Explain the need for the negotiation dance. 
 
b. Explain the need for patience. 
 

7. Explain the role of your client (i) in the joint session and (ii) in the 
caucuses: 
 
a. In the joint session, consider having your client explain his or her 

suffering and feelings (but avoiding accusatory statements or hot 
buttons), and acknowledge adversary’s sufferings or feelings. 
 

b. In the caucuses, consider good cop, bad cop strategy and what not 
to tell the mediator. 
 

c. Advise your client as to when to speak, and when not to speak, and 
ways you and your client can privately signal each other. 
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d. Advise your client as to how to respond to the adversary’s 

accusations or provocations. 
 

8. Prepare your client for likely questions the mediator may ask. 
 

E. Consider Requesting Pre-Mediation Meetings, Such As: 
 

1. a four-way meeting (with clients) or a two-way meeting (lawyers only), 
without the mediator: 

 
a. to explore settlement and avoid the cost of mediation; 
 
b. to decide on the ground rules for the mediation. 

 
2. a four-way (with clients) or two-way (lawyers only) meeting with the 

mediator 
 
a. to agree on the mediation process; 
 
b. to define and narrow the issues; 
 
c. to discuss sensitive party relationship issues. 
 

3. a pre-mediation caucus with the mediator, either with or without your 
clients. 
 

F. Consider Bringing a Draft Settlement Agreement to the Mediation. 

II. The Joint Session (Should It Ever Be Avoided?) 
 

A. Your Opening Statement 
 

1. Should you use the positional bargaining approach - e.g., "We believe 
we will win in litigation because...."? 
 

2. Should you use the fair settlement approach - e.g., "We are here 
because we want to settle on terms that are fair to (or better than the 
alternative for) both parties"? 
 

3. Should you use the problem solving approach? 
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a. Explain your desire to accommodate your adversary’s needs. 
 
b. Explain the impediments to accommodate those needs, for 

example: 
 
(x) the strength of your case and your duty not to settle if 

your litigation alternative is better; 
 

(y) practical constraints (e.g., financial inability). 
 

c. Invite your adversary to provide information or ways to 
overcome the impediment (e.g., what are the weaknesses in my 
case that I may have missed, or how can we give you benefits 
other than money). 
 

4. Should you propose focusing on business deal alternatives in the joint 
session? 
 

5. To what extent should you avoid telling the other side its weaknesses 
and use the mediator to tell them their bad news? 
 

6. Avoid hyperbole, overstatement, strident tone and accusatory or 
insulting statements (e.g., "It's a lie", "Your position is absurd", "Your 
case stinks and is worth only nuisance value"). 
 

7. Show empathy to the other side if appropriate. 
 
8. Don’t discuss money or other types of consideration yet. 
 

B. How Should You Evaluate and Respond to Your Adversary's Opening 
Statement? 
 
1. Listen for clues as to their needs and interests. 
 
2. Be prepared to respond if your adversary communicates threats, insults 

or a positional bargaining approach. 
 

C. Consider Communications After the Opening Statements 
 
1. to get clarification or information from your adversary (as opposed to 

arguing); 
 

2. to explore possible business deal alternatives to litigation. 
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III. The Initial Caucus 
 

A. Consider Asking the Mediator For His or Her Views as to the Litigation 
Alternative.   
 

B. Should You Negotiate with the Mediator? 
 
C. To What Extent Should You Disclose the Weaknesses in Your Case to the 

Mediator? 
 

D. Consider the Extent to Which You Should Hold Back Some Strengths or 
Arguments For Later. 
 

E. Give the Mediator Ammunition to Show the Other Side Its Weaknesses. 
 
F. Coach the Mediator Not to Permit the Other Side to Discuss Money Before the 

Mediator Does Risk Analysis with Them  
 

G. Don't Make or Respond to "Out-Of-The-Ballpark" Offers or Demands. 
 
H. Coach the Mediator to Discourage the Other Side to Avoid Making "Out-Of-The-

Ballpark" Offers or Demands. 
 

I. Consider Using the Mediator: 
 

1. to convey difficult messages to your adversary; 
 
2. to get information from your adversary; 
 
3. to test the viability of settlement alternatives; 
 
4. to orchestrate the negotiation; 
 
5. to help get your client to be realistic about his or her litigation alternative. 
 

J. Coach the Mediator to Let the Other Side Vent and Have Its Feelings Validated so 
It can Focus on Tomorrow Rather Than Yesterday. 

IV. Subsequent Caucuses 
 

A. Consider When and How It's Better to Let the Mediator be the Author of Your 
Proposals to Avoid Reactive Devaluation. 
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B. Make a Reasonable Opening Offer or Response Through the Mediator: 
 
1. Leave room for movement; 
 
2. Consider offering a range rather than an absolute number. 
 

C. Look for Clues in what the Mediator Tells You About the Other Side. 
 
D. Consider Holding Back Some Strengths and Some Proposals Until the Final 

Caucus. 
 

E. Don't Accept the Other Side's Proposals Too Quickly. 
 

F. Support Your Proposals with Reasons. 
 

G. Coach the Mediator on How to Let (A) the Plaintiff Feel It is Getting the Last 
Available Dollar From the Defendant or (B) the Defendant Feel It is Not 
Overpaying (As The Case May Be) 
 

H. Should You Tell the Mediator Your Real "Bottom Line" (or "Last Dollar")? 
 

I. Should You Say to the Mediator "This is the Most We Will Pay Unless You Can 
Show Me I'm Missing Something?" 
 

J. Explain to the Mediator the Basis of Your Rational Costs/Benefit Analysis. 

V. Breaking Impasse and Closing the Deal: 
 

A. Consider Offering any Available Non-Monetary Concessions at This Time 
(e.g., Apology, Letter of Recommendation or Amended U-5). 
 

B. Consider Suggesting that the Mediator Propose Conditional Offers. 
 
C. Consider Orchestrating a Mediator's Proposal. 
 
D. Don't Accept the Mediator's Proposal Too Quickly. 
 
E. Consider Baseball or High/Low Arbitration to Close the Gap. 
 
F. Consider Finalizing a Potentially Controversial Settlement Agreement Even 

Though the Dollar Amount is Still Open: 
 
1. It commits both sides to the process; 
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2. It creates momentum -- how can we let it fail now? 
 

G. Consider Whether the Process Should Keep Going or Take a Breather. 
 

H. Consider Whether the Lawyers or the Parties Should Confer Separately with 
Each Other or with the Mediator. 
 

I. Consider the Desirability of Imposing a Deadline (Even if Flexible). 

VI. Conclusion- Mediation is an adversarial as well as a collaborative process.  
 

141



142



NEGOTIATION SKILLS: 
Tips on How to Negotiate and Acquire Negotiation Skills 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 By:  Simeon H. Baum** 
 
 When asked to address the modest subject of “How to Negotiate and Acquire 
Negotiation Skills”, I am reminded of the narrator’s comment in Moby Dick: 
 

 “One often hears of writers that rise and swell with their 
subject, though it may seem just an ordinary one.  How, then, with 
me, writing of this Leviathan? Unconsciously my chirography 
expands into placard capitals.  Give me a condor’s quill!  Give me 
Vesuvius’ crater for an inkstand.  Friends, hold my arms!  For in 
the mere act of penning my thoughts of this Leviathan, they weary 
me, and make me faint with their outstretching comprehensiveness 
of sweep, as if to include the whole circle of the sciences, and all 
the generations of whales, and men, and mastodons, past, present, 
and to come, with all the revolving panoramas of empire on earth, 
and throughout the whole universe, not excluding its suburbs.  
Such, and so magnifying, is the virtue of a large and liberal theme!  
We expand to its bulk.  To produce a mighty book, you must 
choose a mighty theme.  No great and enduring volume can ever 
be written on the flea, though many there be who have tried it.”1 

 
Hundreds of books have been written on this theme.2  Moreover, all of us go through life 
negotiating in myriad circumstances.  Thus all of us are experts in this area.  What can 
one add that is meaningful for a 50 minute program? 

1 Melville, Moby Dick, Ch. 104. 
2 Some recommended reading includes: Fisher & Ury, Getting to Yes; Ury, Getting Past No; Mnookin, 
Beyond Winning; Shell, Bargaining for Advantage; ABA Section on Dispute Resolution, The Negotiator’s 
Handbook. 
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 What follows is an effort to capture key ideas and approaches that appear to have 
nearly universal applicability and to put them into a helpful, simplified framework.  For 
starters, the simplest format follows and expands upon the advice of the Ancient Greeks: 
know yourself, know others, know the world.  It then turns Taoist and adds a fourth 
component, recognizing that Negotiation is very much a process: the Way. 
 

Nosce te ipsum (Know yourself). 
 
 This phrase, inscribed above the entrance to the ancient temple of Apollo at 
Delphi, captures a core injunction for negotiators.   
 
 Know Your Interests. 
 
 In their well known negotiation model, Fisher and Ury – and the vast majority of 
proponents of joint, mutual gains, cooperative bargaining models – suggest that ideal 
negotiation involves the identification of the interests of each party, a search for options 
that will best satisfy those interests, and consideration of alternatives to any proposed 
deal in light of those interests.   At the outset, in order to be effective, a good negotiator 
must be familiar with the interests that he represents – of himself, his group or his 
principals.  Before starting any negotiation, it is useful to be clear on what one needs, and 
to give thought to how best one might satisfy those needs.  “What do we need?  What are 
we trying to accomplish?” should be expressly asked in advance.  Are we trying to 
maintain a client base?  Trying to avoid damage to good will or a reputation?  In a labor 
context, are we trying to stay within budget in light of other material costs; increase 
productivity; cut down on health costs; improve our risk picture for experience rating by 
insurers; improve morale?  Knowing the needs can direct the strategy and also can keep 
one alert to opportunities that might arise in the course of negotiations. 
 
 Keep a Tab on Your Emotions & Inner Life. 
 
 Beyond this, it is vital to be in touch with ones actual feelings, thoughts, and 
impulses at any point in time.  In “Getting Past No,” Ury advises negotiators not to react 
to provocative actions or comments by one’s negotiation counterparty.  Reactions can 
lead to escalation.  They can also cloud chances to learn about the other.  They can kill 
chances to demonstrate recognition of the needs and feelings of the other, which could 
have enhanced the quality of communication and relationship, smoothing the bargaining, 
building trust, and capturing opportunities for mutual gain.  The prerequisite for 
preventing undue reactions is sufficient self awareness to identify ones emotions and 
inner responses, including value judgments and the like, before they are given expression. 
 
 Cultivate a Disciplined Self Consciousness.3 
 

3 The phrase “disciplined self consciousness,” coined by John Ross Carter, Professor of Philosophy and 
Religion; Robert Hung-Ngai Ho Professor of Asian Studies, Colgate University, for use in connection with 
the comparative study of religion, has wide applicability in the context of negotiation as well. 
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 For all of this, a disciplined self-consciousness is a negotiation treasure.  Part of 
the discipline, in not reacting, is to know that there is a difference between having a 
feeling, thought, or even conviction, and acting on it.  Knowing oneself is a first step in 
keeping the ego under control. 
 
SKILL ACQUISITION: 
 
 Try Mindfulness Meditation. 
 
 How do we develop and increase this type of self knowledge?  There are a range 
of activities and even exercises that enhance cultivation of self awareness and promote 
self knowledge.  For nearly a decade, Professor Len Riskin4 has been promoting 
mindfulness meditation as a way not only of reducing stress but also of increasing 
awareness of one’s inner processes on the theory that this improves capacity as a 
negotiator or mediator.  Sitting quietly, following the breath, being aware of bodily 
sensations, letting go particular emotions or thoughts – again, sensing the freedom of 
awareness without compulsive action – and, with bare attention, gaining a greater sense 
of presence and the richness of just being are all part of this type of exercise. 
 
 Catalogue Interests. 
 
 In addition, as mentioned above, reflective cataloguing of ones needs and interests 
in advance of a negotiation, and reconsidering needs and interests throughout the course 
of the negotiation, puts in the forefront of one’s consciousness matters that should be 
addressed or that might enable one to seize  opportunities for gain in the bargaining 
process. 
 

4 See, e.g., Leonard Riskin (C.A. Leedy Professor of Law and Director of the Center for the Study of 
Dispute Resolution and the Initiative on Mindfulness in Law and Dispute Resolution at the University of 
Missouri-Columbia School of Law) “The Contemplative Lawyer: On the Potential Relevance of 
Mindfulness Meditation to Law Students, Lawyers, and their Clients,” Harvard Negotiation Law Review 
(May 2002).  This was the centerpiece of a symposium entitled Mindfulness in Law and Dispute Resolution. 
Professor Riskin has provided training in mindfulness in law and dispute resolution at a wide range of 
venues including the Harvard Negotiation Insight Initiative, Harvard Law School, Straus Institute for 
Dispute Resolution, Pepperdine University School of Law, and Benjamin N. Cardozo School of Law. 
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 Observe the Mirror of Others. 
 
 Beyond awareness of one’s impulses, feelings, thoughts, judgments and interests, 
there is another type of self-understanding, all too often elusive, as expressed by the poet 
Robert Burns: 
 

“O would some power the giftie gie us to see ourselves as others 
see us.”5 
 

Particularly where one is engaged in negotiation, it is important to observe not only one’s 
inner workings, sense of self, and recognition of one’s own interests, but also the impact 
one is making on the other.  How do they see us?   
 
 Catch Cultural Differences. 
 
 This becomes even more critical in negotiations between members of different 
cultures.  Lecturers like our own Professor Hal Abramson, on cross cultural 
understanding in the mediation context, frequently identify such differences as 
expectations for eye contact.  In certain South American cultures, e.g., eye contact is seen 
as rude; yet for us, failure to make eye contact might be read as dishonesty, disrespect or 
a lack of self-confidence. 
 
 Be Alert to Conflict Handling Styles. 
 
 Even without major cross cultural differences, there can be a substantial 
discrepancy between the way one believes one is behaving and the way others perceive it.  
Classic examples are disconnects between people with different styles of handling 
conflict.  These often are classified in five groups: competitors, compromisers, 
collaborators, accommodators, and avoiders.  First, knowing one’s own preferred mode 
of handling conflict can alert one to natural ways of reacting and can liberate one to try 
out different approaches.  Understanding these modes leads to a better understanding of 
the negotiating counterparty, and also to an appreciation of how they might be perceiving 
us.   
 
SKILL ACQUISITION: 
 
 Test Drive the Thomas-Kilmann Conflict Mode Instrument. 
 
 While we will not have time to administer this test during this 50 minute period, it 
can be instructive to test oneself using the Thomas-Kilmann Conflict Mode Instrument.6  

5 (O would some power the gift to give us to see ourselves as others see us.)  Robert Burns, Poem “To a 
Louse,” verse 8. In this poem, Burns, who was the Scottish national poet (1759 - 1796), paints a scene of a 
haughty beauty at Church, unaware of the louse on her bonnet and of others’ awareness of same. 
 
6 Thomas-Kilmann Conflict Mode Instrument -- also known as the TKI (Mountain View, CA: CPP, Inc., 
1974–2009), by Kenneth W. Thomas and Ralph H. Kilmann; see, http://kilmann.com/conflict.html. 
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This series of questions takes an inventory of one’s preferred style of handling conflict.  
The basic premise is that people vary in the degree to which they seek to assert their own 
interests even at the expense of others (compete), or to cooperate and promote the 
interests of others (accommodate).  Some prefer just to avoid conflict altogether, neither 
asserting their own interest in the particular dispute, nor satisfying the other’s interest.  
Others seek a moderated satisfaction of their own interests and those of the other, through 
the shared sacrifice of compromise.  Yet others maximize the promotion of both their 
own interests and those of the other – through collaboration.  Despite the apparent 
preference of negotiation theorists for collaboration – as the way to reach the pareto 
optimum – the TKCMI advises that each of these modes of handling conflict has its own 
utility and drawbacks.  It is a fascinating study, worth investigating. 
 
 For our purposes, in addition the knowledge of self and other gained through 
familiarity with the TKCMI and its principles, there is an added insight into the way 
people of different mode preferences interact and understand each other.  A classic 
example is the competitor matched with an avoider.  Competitors like to seal deals.  
Avoiders prefer to take time.  The result can often be an odd mix where competitors offer 
up a series of increasing offers, just to be frustrated by further delays by hesitant avoiders.  
Judgments can be added to the mix, with competitors thinking avoiders are not trying or 
not appreciating their efforts and avoiders thinking competitors are pushy and self-
interested. 
 
 Try Being Proactive – Understand One’s Impact 
 
 Awareness of differences in styles and preferences can help with self 
understanding, as well.  Beyond this, there are a host of behaviors and expressions that 
can have an impact on others and lead them to perceive us in manner different from the 
way we perceive ourselves.  To the extent we are seeking to accomplish the goal of 
building an agreement that maximizes everyone’s interests, we need to encourage the 
other to feel safe making disclosures about their interests, and to feel it is in their own 
interest to maximize ours. 
 

Nosce Alius (Know the Other) 
 
 The dance of negotiation by its nature involves partners.  The advice given for 
self-knowledge above, applies across the board to ones counterparties as well.  Both to 
prepare for negotiation and throughout the course of negotiations, it is helpful to be alert 
to what is going on for the party across the table.  What are their interests?  How are they 
feeling?  What is important to them?  What are their cultural assumptions? What is their 
conflict style?  What is their context?  What is their sense of self, their hopes, dreams, 
and aspirations?   
 
 Only by understanding the interests of the counterparty can a negotiator work to 
develop options that are going to meet everyone’s needs.  One can learn these interests 
indirectly, through the application of logic, and through direct communication.  The best 
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way to learn of the other’s interests is from what they say.  The degree of disclosure by 
the other party will be influenced by the tone at the bargaining table.   
 
SKILLS ACQUISITION: 
 
 Set a Tone Conducive to Candid Disclosure; Be Effective as an Active Listener.  
 
 Active listening is a buzz word in ADR circles, but for good reason.  Targeted 
questioning calls for answers to questions we already have, to promote our pre-existing 
goals.  Active listening, by contrast, is more open-ended.  The other party can drive that 
conversation.   
 
 With active listening, we use open ended questions, show recognition of the other 
party’s feelings, values and perspectives, and acknowledge their worth.  A classic 
formulation is VECS: validate, empathize, clarify and summarize. 
 
 By this approach, the other party feels less alone and more willing to open up.  
This is the royal way to learning their interests.  With that information, one can look for 
ways to create value in a deal – ways to satisfy the other party’s interests and achieve 
satisfaction of ones own. 
 
 Communication is Key. 
 
 Even First Amendment case law recognizes that communication occurs not only 
with words and speech but also in nonverbal ways.  The effective negotiator is alert to, 
and uses, all forms of communication to advantage.  Body language – the handshake, eye 
contact, posture, tone of voice – all communicate messages or attitudes.  It is fundamental 
to communicate in a manner that builds trust and rapport.  
 
 Build Relationship & Trust. 
 
 Understanding that it takes two to tango in deal making and that we must learn 
what will satisfy the other in order for the other to meet our own needs, nothing goes so 
far as a relationship of trust to foster disclosure.  To enhance relationship, people from 
various cultures give gifts or serve food prior to commencing talks, to signal good will 
and create a common bond.  Shell, in Bargaining for Advantage, tells of an executive 
who gave his counterparty a gold watch prior to initiating merger talks.7  This signaled a 
valuing of the other and, to paraphrase Claude Rains at the end of Casablanca, “the 
beginning of a beautiful relationship.” 
 
 Watch for Dynamics of Escalation and De-escalation. 
 
 We have all seen it happen.  An even toned conversation all of a sudden goes out 
of control.  Tempers flare, people leave the room.  Often these scenarios can be altered if 
the participants are aware of the factors escalating tensions as they arise.  Points are made, 

7 G. Richard Shell, Bargaining for Advantage – Negotiation Strategies for Reasonable People. 
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counterpoints asserted, one-upmanship takes place, voice tone changes, expressions 
change, the pace of speech accelerates.  If one sees this happening, there is no loss in 
taking a break, changing tone, slowing things down.  Much can be said for the pause that 
refreshes.  Silence is a gift. 
 
 Control the Spigot of Disclosure.  
 
 At the heart of communications in negotiation is the flow of information.  This 
can range from communicating ones own interests, eliciting and confirming the interest 
of the other, learning about context, developing principles for fair resolutions, exchanging 
offers, discussing alternatives, assessing and evaluating legal options and even possible 
litigation outcomes. 
 
 There is a balance in disclosure.  Social scientists have observed that disclosure 
by one party encourages disclosure by the other; and the opposite is true as well.  It pays 
to be clear in advance of what are one’s confidential facts, interests, concerns and 
analyses, and also of what one would like to learn from the other.  These views should be 
revisited throughout the negotiation.   
 

Disclosure Choices are Informed by Competitive or Cooperative Strategy and 
Behavior. 

 
 In short, be artful in striking the delicate balance in disclosure.  Share where 
possible, both to encourage sharing and also to enable one’s counterparty to help think of 
options that might meet one’s own needs.  But be judicious as well, on disclosure of 
one’s own weak points, points that give the other party leverage, feelings that might 
provoke, and arguments that might lead to escalation or corrective action shoring up the 
other party’s position. 
 
 The fundamental difficulty entangled in the preceding consideration is the 
question of whether to engage in strategic behavior that is competitive or cooperative.  
Current negotiation theory has shown the greater advantages that can be gained by 
cooperative behavior.  Only cooperation can enable both parties to learn and work 
together to meet the interests of all, and to maximize gain.  A legitimate cause for 
hesitation in proceeding down the cooperative path is the view that one’s counterparty is 
motivated by a purely competitive strategy or driven by ill will.  The bind implicit in this 
assessment is that ill will or competitive approaches might change if one takes a risk and 
extends the olive branch.  It takes courage and the ability to take a short term loss to 
make this long term advance. 
 
 There is no ultimate solution to this problem.  In each instance one uses one’s best 
judgment.  But it pays to be aware of this set of choices and of the way the exercise by 
one party of choices to follow a competitive or cooperative strategy can itself be 
transformative for all parties. 
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 Maintain Credibility. 
 
 Nothing can destroy trust and good will like the discovery that one has been lying 
or that one is operating with less than candor.  Counterparties will clam up and be more 
inclined to resort to competitive approaches in self-defense if they perceive a negotiator 
to be dishonest or insincere.  Crafty conduct can not only hurt one in the instant 
negotiation but also can wreak havoc on one’s reputation in the long run. 
 
 Assess Commitment Levels & Risk Tolerance. 
 
 A classic image is the game of chicken.  Imagine teenagers racing at each other in 
hot rods in some LA viaduct.  Who will swerve out of the way?  If I were driving, I know 
the answer.  I tend to be highly risk averse.  It is fascinating to watch commitment levels 
at play in negotiations.  There is great strength in posing a credible threat.  To the extent 
one is able to gage the counterparty’s commitment to a certain course of action or deal 
element, one will understand whether a concession need be made.  The capacity to 
understand the nature of one’s own and the other’s level of commitment, and also 
tendency to avoid risk in general and on the particular point at issue comes not only from 
understanding the person, but also from understanding their context.  What happens to 
them if they give on a particular point?  What interest is affected?  What in the larger 
picture do they win or lose?  This analysis should be applied for understanding of both 
self and others. 
 
 Nosce Mundus (Know the World) 
 
 None of us lives in isolation.  As indicated above, to understand ourselves, we 
must understand our context.  This is true for understanding the other as well.  An 
effective negotiator is sensitive to the context in which every party is suspended, 
recognizing the impact of context and using it as a strength. 
 
 Behold the Business Context. 
 
 Litigators in particular can be reminded to think beyond the case.  Why did this 
case originate?  What is driving the parties? 
 
 If one is negotiating a real estate deal, it certainly pays to understand the current 
real estate market, and even the broader economic climate as that affects property and 
resale values, demand for space, capacity to build, the ability to obtain loans, interest 
rates, and related issues.   
 
 More specifically, knowing a market enables the negotiator to arrive at more 
compelling standards for use when setting values.  The uses of mutually acceptable 
standards is routinely recommended by proponents of principled negotiation.  Once 
recognized, they give direction to a negotiation and support fair and doable deals. 
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 Heed the Hierarchy. 
 
 Wayne Outten, when thinking about strategies for negotiating on behalf of 
employees, considers where those employees stand within the framework of their 
employer.  Do they have political allies, “Rabbis,” people willing to go to bat for them?  
Do they have “political capital,” credibility with certain supervisors or others in 
management?  Have they earned loyalty; would harm to the employee engender a sense 
of guilt? 
 
 Conversely, knowing where the opposing negotiator fits can be helpful.  Is he or 
she trying to cover for their own mistake?  Is he responsible for the P&L that is affected 
by this deal or litigation?  Who in the chain of authority must be brought in to achieve 
closure?  Is the negotiator at a level where he or she is trying to impress a superior, or 
trying to prove a point to a subordinate?   
  
 Assess Alternatives. 
 
 Any post-modern piece sketching the contours of the Leviathan of Negotiation 
would have a gaping hole larger than that great beast’s blowhole if it omitted mention of 
the BATNA coined and popularized by Fisher and Ury.  BATNA – the best alternative to 
a negotiated agreement – as well as its variants, all other alternatives, good, bad and ugly, 
can be used by negotiators to test whether a deal on the table is worth taking.  If the likely, 
tangible alternative to that deal is superior, the rational negotiator keeps bargaining for 
something better or walks away. 
 
 The simplest example is of a currently employed party testing a proposal from a 
prospective new employer.  If the job offer is for lower pay, at a shakier institution, doing 
less exciting work, with worse prospects for advancement, in a less convenient location, 
with nastier colleagues, and a less impressive title than one’s current employer, no 
rational worker will take that bait.  When these and other similar factors begin to equal 
and exceed the appeal of those at the current job, then the new offer begins to seem worth 
taking.  Of course, returning to self-knowledge, one still needs to be aware of one’s risk 
tolerance.  Even if the offer is better than one’s BATNA, is one willing to move from the 
known to the unknown? 
 
 Analyze Risk. 
 
 Beyond the subjective condition of risk tolerance, in the context of pending or 
potential litigation, understanding alternatives to a deal requires an understanding of the 
probable consequence of litigation.  This includes not only the like outcome after trial 
and appeal, but also the direct and indirect costs incurred along the way.  These are often 
described as risk analysis and transaction cost analysis.8  Careful counsel spend hours 

8 For helpful articles on decision trees and risk analysis, see, Douglas C. Allen, Analytical Tools and 
Techniques: Decision Analysis Using Decision Tree Modeling; Marjorie Corman Aaron, The Value of 
Decision Analysis in Mediation Practice, 11 Neg. J. 123 (1995); Marc B. Victor, The Proper Use of 
Decision Analysis to Assist Litigation Strategy, 40 Bus. Law 617 (1984-1985); Jeffrey M. Senger, Decision 
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assessing the strengths and weaknesses of their case to guide clients in assessing the 
amount of payment that makes sense to put that matter to bed.   
 
SKILL ACQUISITION. 
 
 Man Learns from Machine – Try the TreeAge Decision Tree Program. 
  
 As a general tool in decision making, it is helpful to identify areas of uncertainty 
and choice points that affect outcomes along the path of a predictable process.  For 
example, in a case, there might be uncertainty on whether discovery will develop 
favorable or unfavorable information on a set of points; on whether the law characterizes 
a particular action or arrangement as legal or illegal; on whether one will win or lose on 
motions to dismiss and for summary judgment; on the range of damages that might be 
awarded under different standards at trial; and on likelihood of victory on appeal.  Added 
to this mix, can be the litigation transaction costs – fees for attorneys and experts, 
transcripts, photocopying, preparation of exhibits and the like.  These costs can be 
factored in along the way. 
 
 We all can rough out these factors and do our own math.  If there is a 50/50 
chance that we will win $1,000,000 after trial, we can loosely give that case a $500,000 
value.  Understanding it will cost the client $250,000 in fees to get there, we might 
reduce that value to $250,000 if that sum of cash were sitting on the barrelhead for the 
taking to end the suit.   
 
 When the factors get complex, we might explore a program that does the math on 
the factors of uncertainty and choices taken along the way – TreeAge.  This software, 
available online at treeage.com, helps develop and test outcome through complex 
decision tree analysis. 
 
 Gather Information. 
 
 Across the board, information is the medium of negotiation.  Information helps us 
identify our own and the other’s interests.  It is the basis of our understanding of the 
business, legal, or other risk context for assessing a deal.  It is the prima materia with 
which we make any assessment of risk or value.  Only with information can we discover 
and assess our leverage. 
 
 Assess Leverage; Engage in Logrolling. 
 
 Much has been written on leverage.  When one controls the counterparty’s access 
to a means of satisfying that counterparty’s need, or if one can impede the satisfaction of 
that need, one has bargaining power.  It is important to be clear on what those levers are 
on both sides of the table.  It is further helpful to see if there are alternative means of 

Analysis in Negotiation, 87 Marquette Law Rev. 723 (2004); David B. Hoffer, Decision Analysis as a 
Mediator’s Tool, 1 Harv. Neg. Law Rev. 113 (1996). 
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satisfying, or jeopardizing, the need or interest in question; this liberates one from being 
hung up on a particular risk or issue. 
 
 There are a good number of times when it can cost one party little to satisfy a 
significant need of the other party.  If each party can offer something of low value to the 
offeror and high value to the other party, this presents a wonderful opportunity for trading 
that will generate higher overall value in the deal.  This type of trading, known as 
logrolling, can be a source of great satisfaction. 
 
 Crunch Numbers.  
 
 The risk analysis discussion above should already suggest that a good negotiator 
should not shy away from numbers.  In deals there are often many moving parts, each 
with its potential economic value.  It pays to try to price values, to calculate risks, to test 
principles and assumptions by working out their math. 
 
 Develop Principles and Standards. 
 
 At the heart of the Fisher-Ury model of negotiation – in addition to putting the 
parties into a cooperative frame of mind, focusing on the problem, identifying the issues, 
discovering underlying interests, and developing options to meet those interests, 
producing a deal that is superior to the BATNA – is the recognition that developing 
workable options and deals often depends upon arriving at principles which all parties 
can adopt.  This fits into our “mundus” section, because they are an effort at transforming 
the subjective into the realm of objectivity.  Whether it is fair, doable, wise, legal, 
efficient, considerate, reciprocal, due – whatever the standard, it pays consciously to 
work to develop standards that can be discussed with and adopted by one’s counterparty 
in order to address distributive issues or generally to work out a deal.  
 
 This can include finding an objective basis for assessments by turning to 
authorities in recognized texts – like the Kelley Blue Book for used car values – to 
experts, like appraisers or accountants, or to broader custom and usage in a particular 
industry or trade.  The net result is bringing the discussion into an objective realm 
susceptible to shared, open analysis, and away from the subjective realm governed by the 
assertion of wills. 
 

Opening to the Great Way 
 
 Having embraced the chiliocosm, framing out content and approaches through the 
vast domains of self, other, and the world, a comprehensive presentation on Negotiation 
Skills must finally recognize that we are dealing with what is fundamentally a process.   
 
 We recognize that there is a wide range of styles and approaches in negotiation 
that can differ and yet be both effective and legitimate.  Having said that, I still might 
make a few recommendations.  Since we engage in negotiation in all areas of life, there is 
something to be said for being bigger than the topic.  Sometimes living with dignity and 
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genuineness trumps a minor strategic gain.   Moreover, with principled, joint mutual 
gains approaches, it is possible to hold one’s own, and indeed improve the deal outcome, 
while still acting with decency and in a manner consistent with ones own values. 
 
 As we engage in this process, we can negotiate the process itself.  If we find 
ourselves in a mode of interacting that seems inappropriate or unproductive, we can 
discuss our approaches with the counterparty.  We are all too familiar with the frustration 
of negotiating the size and location of the table.  Yet, while we do not wish to be hung up 
and frozen in our interactions, it can also be liberating – and good strategy – to be alert to 
process choices that might enhance relationships, information gathering, or the deal. 
 
 Negotiators should cultivate creativity, openness, and flexibility.  We are 
participating in something greater than ourselves.  Richer possibilities may emerge from 
a deal than we could have at first realistically have imagined.  This attitude of openness 
makes us not only more humane and appreciative of others, it also opens us to reality and 
enables us to see and seize upon opportunities. 
 
 Along these lines, let a lively silence be your baseline.  This helps in decision 
making on disclosure flow, preserves candor through eliminating impulsive 
misrepresentations, controls the expression of unhelpful emotional reactions, prevents 
reactive behavior overall, and encourages listening to others.  It gives one a chance to 
consider before committing.  Yet, this approach should not be at the expense of 
wholesome spontaneity and warm sharing. 
 
 Finally, negotiation, at its core, recognizes of the freedom and dignity of all 
participants.  We all can take it or leave it, talk or walk.  For this reason, it is a beautiful 
way indeed. 
  
 
________________________________________________________________________ 
**Simeon H. Baum, President of Resolve Mediation Services, Inc. (www.mediators.com), 
was the first Chair of NYSBA’s Dispute Resolution Section.  Mr. Baum has mediated over 
800 disputes, including the Studio Daniel Libeskind-Silverstein Properties dispute over 
architectural fees relating to the redevelopment of the World Trade Center site and 
Trump’s $ 1 billion suit over the West Side Hudson River development.  He was selected 
for New York Magazine’s 2005 - 2010 “Best Lawyers” and “New York Super Lawyers” 
listings for ADR. He teaches Negotiation Theory & Skills at Benjamin N. Cardozo School 
of Law and is a frequent speaker and trainer on ADR.  
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Ten Mistakes Even Good Mediators May Make 
 
 
 
1. Failing to get the right persons at the table. 
 
2. Failing to explain the mediator’s role as “agent of reality.” 
 
3. Permitting settlement negotiations to begin prematurely - i.e., 
a.  prior to permitting the parties to vent; 
b.  prior to risk analysis and reality testing. 
 
4. Failing to orchestrate the negotiations: 
a.  by discouraging “out of the ballpark” offers or demands; 
b.  by discouraging moves that send the wrong signal. 
  
5. Failing to recognize that unrealistic expectations must be lowered 

gradually. 
 
6. Being evaluative (a) too early or (b) in a joint session. 
 
7. Failing to suggest ways to avoid reactive devaluation of sensible 

settlement proposals from the adversary. 
 
8. Believing “bottom line” offers or demands. 
 
9. Failing to “test the waters” before making a mediator’s proposal. 
 
10. Being impatient or failing to be persistent or giving up prematurely. 
 
 
 
 
 
 

Copyright © 2002 Stephen A. Hochman 
 
 
 

157



158



S4 Monday, April 25, 2005N E W YO R K L AW J O U R N A L

REGENCYREGENCY REPORTINGREPORTING

PROVIDER OF 

CUTTING EDGE 

TECHNOLOGY FOR

MODERN LITIGATION

• NATIONWIDE and GLOBAL COVERAGE

• 24/7 ONLINE ACCESS to TRANSCRIPTS, EXHIBITS, INVOICES, CALENDAR

• EXPERIENCED COURT REPORTERS and CASE MANAGERS

• SUMMATION® and LIVENOTE® CERTIFIED TRAINERS

• INTERNET DEPOSITIONS

• SCANNING, CODING and OCR

• ELECTRONIC EVIDENCE DISCOVERY (EED)

• HYPERLINKED EXHIBITS to TRANSCRIPTS

• VIDEO CONVERSION and SYNCHRONIZATION

866-268-7866    212-354-0492     RegencyReporting.net

ALL IT TAKES IS ONE PHONE CALL...

BY SIMEON H. BAUM

MM
EDIATION is widely used
these days. Federal court
mediation programs have
been in place since the 1990s;

the Supreme Court’s Commercial Division
has a thriving Alternative Dispute Reso-
lution (ADR) program; there are court-
annexed mediation programs for specific
areas — matrimonial, family, criminal
court community disputes, landlord/ten-
ant, and small claims court, to name a
few. Agencies like the Equal Employment
Opportunity Commission and quasi-gov-
ernmental entities like the United States
Postal Service have longstanding media-
tion programs, as do self-regulating organ-
izations like the National Association of
Securities Dealers and the New York
Stock Exchange. 

Beyond those programs, there is a
growing use of private professional medi-
ation. Corporations with pre-dispute ADR
clauses, insurers with inter-company
agreements, and attorneys with cases on

an ad hoc basis are regularly turning to
mediators to help them resolve their dis-
putes and save their clients the cost, dis-
ruption and aggravation of protracted
litigation.

Given this burgeoning use of media-
tion, it is likely that most litigators, and
many legal dealmakers, will find them-
selves representing clients in this
process. It is thus imperative to under-
stand the mediation process, its goals
and possibilities, and to be effective in
that process, understanding what works
and what can abort the process and its
positive possibilities. 

It is just as important to understand
what not to do in the mediation process.
Here is a non-comprehensive list of 10
choices counsel or parties might make
that reduce the likelihood of arriving at a
mutually acceptable resolution through
mediation.

1. Insult the Other Party

An agreement, which by its nature
must be mutually acceptable, is the prod-
uct of consent, not force. It is thus impor-
tant to keep the other side willing and
active participants in the dance of nego-
tiation. 

Offensive comments — such as calling
the other party a liar, an incompetent, or
a fool — are discouraging. They com-
municate a low likelihood of under-
standing the other. In the face of such
comments, parties may conclude that
there is no point in continuing because
an offer based on so negative a point of
view will be inadequate to the true value
of what is at issue. 

Offensive comments might gratify the
speaker, but they anger the recipient. This

Avoid aborting 

the process and its

possibilities.

Top 10 Things

Simeon H. Baum, president of Resolve
Mediation Services, Inc. and an experi-
enced mediator, was recently involved in
the Studio Daniel Libeskind–Silverstein
Properties dispute over architectural fees
relating to the redevelopment of the
World Trade Center site.
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can trigger primal responses — revenge
(fight), defense, suppression, avoidance
(flight), adding needless complexity to the
other’s communication. 

At the core, the mediation process
depends on communication. The media-
tor works to facilitate and enhance the
quality of the parties’ communication like
a radio tuner. It is counterproductive to
create static.

2. Give Up

Settlement opportunities are missed by
quitting too soon. Often, the mediator,
who has the chance to speak privately
with each party, sees that a resolution is
possible when the parties, having not
been privy to all conversations, do not.
Causes of premature departure include
emotional reactions, frustrations with
case assessment, and misreading of bar-
gaining moves.

The converse of unwisely provoking a
reaction through offensive remarks is suc-
cumbing to reactions to comments
deemed offensive, and walking out. A good
negotiator learns to sift negative remarks
for the elements that might lead a party
in good faith to make such remarks, and
then addresses that content rather than
reacting to the form. 

Misunderstanding case assessment
issues by either side may also prompt
premature departure. One might be miss-
ing weaknesses that should be
processed. If the other side does not
appear to be getting it, the mediator
should be given the time to work with
that party in caucus to engage in reality
testing. Time and gentle persistence can
be the mediator’s best tool; do not take
it away. Confidentiality of caucuses pre-
vents the mediator from reporting
progress in the other party’s case eval-
uation. Counsel should not conclude
from silence that progress is not being
made.

3. Focus Only on Dollars

Focusing only on dollars can mean
missing integrative possibilities.

Mediation offers more than a settle-
ment payment, and the mediation
process is more than finding an accept-
able number in a range formed by the
extremes of low offer and high demand.
While many settlements involve solely
economic terms, there are times that
openness to integrative possibilities, or
a search for satisfaction of non-economic
party interests, is key to reaching a res-
olution. 

Mediators report business deals and
new ventures emerging from the media-
tion of business cases. Employment dis-
pute settlements can involve return to the
workplace, reference letters, retirement
or benefits packages, sensitivity training,
and apologies. Even economic terms can
be reworked to meet interests or party
limitations through payment plans and
contingent packages.

The ability to keep eyes open to non-
economic interests produces surprising

results. In one case involving the reduc-
tion in force of a large number of work-
ers emerging from a plant closing, the
attorneys had arrived at a possible res-
olution, which several of the plaintiffs,
including a couple of management “tag-
alongs,” were not ready to accept. Medi-
ation permitted the strongest objector,

one of the management plaintiffs, to hear
for the first time an explanation of the
company’s actions. 

That plaintiff particularly objected
that certain plaintiffs, in particular a
widow with children, should be receiv-
ing more. This opened the door for the
mediator to explore whether the man-

agement plaintiff would prefer to have
the funds earmarked for him to go to the
widow. As a testament to the importance
of not overlooking altruism as a compo-
nent of human interests, the manage-
ment plaintiff agreed, and the case
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settled. Plainly, a non-economic interest,
and, indeed, a sense of identity, broke
that impasse.

4. Gag the Client

Prohibiting your client from speaking
during a mediation session misses various
opportunities unique to this process. 

Having your client speak during the
opening in joint session can showcase a
strong witness, giving the other parties
and their counsel a sense of what things
might look like if the matter goes forward.
More importantly, however, the client’s
speaking in a non-trial mode lets the gen-
uine story emerge naturally and effi-
ciently, and can show the other party the
real human impact of the issues in this
mediation. It enables your client to go
beyond marshalling the facts to present
his or her core concerns and interests and
make a genuine connection with the other
party. This paves the way for real dia-
logue, which is impossible in a trial con-
text.

Both in joint session and caucus, active
participation increases client “buy-in” for
the eventual settlement. This can be more
efficient than a double negotiation of attor-
neys, as agents for their clients, with each
other and then the negotiation of attorney
with client, in effect of agent and princi-
pal. 

In addition, both in caucus and in joint
session, the party’s direct participation
enhances brainstorming, i.e., the genera-
tion of ideas as possible options for set-
tlement proposals. Brainstorming works
best if the participants agree to refrain
from critical judgment as ideas emerge, so
that parties’ creative efforts are not inhib-
ited. A party is in a better position than
his or her counsel to make suggestions
that reflect business needs or might sat-
isfy the party’s interests.

Permitting the client to engage with the
neutral in analyses of the risks and trans-
action costs of proceeding with litigation
enhances the value that the neutral brings.
While some clients might criticize their
attorneys as being less than zealous for
raising possible weaknesses, risks or costs,
the client is not likely to fault the mediator
for raising these issues and concerns. 

Direct engagement of your client with
the mediator increases the chance that
“reality testing” by the mediator might
have an impact on the client. This is help-
ful in facilitating change. Conversely, coun-
sel can always correct any misimpressions
formed by this discussion, either in or out-
side of the mediator’s presence. On
“BATNA” 1 analyses, it is the client’s val-
ues and interests that govern an analysis
of the “best alternative to a negotiated
agreement;” and thus, it makes sense for
the client to discuss this directly.

5. Balk at Emotion

The informal and confidential nature
of mediation communications creates an
opportunity for parties to express emo-
tion and share their perspectives in a
way that would be irrelevant or possibly
damaging in court. This results in greater

satisfaction for the party and offers the
chance of greater understanding
between the parties. Advising your client
not to speak may prevent critical com-
ments, but the gain from a wholesale bar
on emotional expression may be out-
weighed by the loss of client satisfaction
and constructive impact of genuine emo-
tion.

In one mediation, a broker, who had sat
silently for an hour and a half, let loose his
feelings of betrayal and frustration, com-
municating to a former customer that he
had nothing to do with the losses in ques-
tion and that this claim had a very nega-
tive impact on his reputation and career.
The customer heard the message loud and
clear, and a half hour later all claims
against that broker were withdrawn.

Emotional expression by the other
party can also be useful. “Venting” emo-
tion, particularly if validated, frees parties
to move on to constructive problem solv-
ing. It also offers a window into the con-
cerns of that party, which counsel and
your client can then seek to satisfy in their
advance towards a deal.

6. Misread Late Demand or Offer

Mediation takes time, and each media-
tion proceeds at its own pace. Counsel
should not expect mediation to occur at
the pace of an in-court settlement confer-
ence, with numbers emerging within min-
utes from the meeting’s inception. 

There are times when development of
facts, reality testing, and interest explo-
ration may take hours. Sometimes the
mediator may choose to work on adjusting
expectations rather than communicate to
the parties the extreme — and discourag-
ing — number suggested in a caucus. And,
there are times that a party’s negotiation
style compels that party to begin with an
extreme offer and demand, regardless of
whether it is already mid-afternoon.

On these occasions, patience is advised.
If much work was done prior to the first
and late offer or demand, then once the
ball starts rolling, movement can be gen-
erated and resolutions can occur, despite
the negative message that the extreme
position seems to communicate. Trust the
mediator, if he or she encourages counsel
and parties to keep going. 

7. Lack a Person With Authority

The mediation process works best
when all parties are at the table and can
be directly affected by the discussion;
when their own participation generates
the “buy-in” mentioned above; when their
needs and interests can be fully and imme-
diately expressed and explored; and, when
decisions can be made on the spot. 

Sometimes keeping the decision-maker
apart from the negotiation creates the
opportunity to renegotiate, to play “good
cop, bad cop.” This separation, however,
can lead to bad feelings in the party that is
present with full authority, or to a strategic
withholding of fulsome proposals by the
other party in anticipation of renegotiation,
thus stalling meaningful negotiations. 

Beyond this aspect, mediation involves
transformation. Information learned dur-
ing the process leads to adjustment and
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accommodation, to compromise as well
as collaboration. If the decision maker is
absent, he or she will not be affected by
the process. Missing the mediation
gestalt, the absent decision maker might
not fully appreciate the explanations of
counsel or the on-site representative.
Political factors might inhibit the on-site
representative from giving a full blast of
reasons to adjust the party’s position.
Presence of the decision maker eliminates
these problems.

8. Overlook Information Need 

Do not overlook the other party’s need
for information.

Mediating early in the life of a case,
before discovery, increases the settlement
pot and enhances cost savings. Yet, it is
often predictable that certain parties will
not settle without certain information. 

Personal injury matters typically
require development of medical infor-
mation. Coverage claims require devel-
opment of policy-related information, or
possibly information relating to the
application for coverage. Property dam-
age claims require development of proof
of loss. Customer-broker securities
claims require development of the prof-
its and losses on an account, and might
also require information about prior
trading experience, e.g., in a suitability
claim. Employment discrimination
claims require, inter alia, development
of mitigation efforts, current employ-
ment status and past compensation.
Breach of contract claims require devel-
opment of the contract terms, informa-
tion relating to the breach and damages
assessment. 

Settlements occur based on certain
assumptions. The mediation of most mat-
ters in which counsel participate will like-
ly require development of information in
order to satisfy the need of the other party
before those assumptions are accepted.
Conversely, your own willingness to
resolve a matter under a certain set of
terms and conditions is also based upon
assumptions. To the extent information
can be developed prior to the mediation
to address these assumptions, one
enhances the speed and likelihood of a
resolution.

9. Give an Ultimatum

Prior to arriving at the first mediation
session, prepared counsel and parties
might have discussed their communica-
tion strategy, developed their case analy-
sis, analyzed their BATNA, set their
aspiration (best deal within the realm of
realistic possibility) and assessed their
“walk away.” It is always advisable to keep
these goals flexible and provisional, with
the understanding that new information
or insights gained from mediation might
affect your analysis.

With all this preparation, it is still advis-
able to avoid making a “take it or leave it”
demand. Negative consequences of the ulti-
matum include: (a) it can produce a reflex-
ive reaction, needlessly ending discussions;
(b) it hardens your own thinking, when
additional information might fairly lead to
an adjustment; and (c) it puts the party
making the demand in a bind. Having made
an ultimatum, one fights a credibility loss
if it is not taken and one wishes to contin-

ue in the negotiation. But, walking out to
preserve credibility may literally be cutting
off your nose to “save face.”

10. Misunderstand Mediator’s Role

The mediator is a tremendous resource
— a neutral third party, with effective facil-
itation skills, usually2 motivated to help
parties reach a resolution. It is advisable
to take advantage of what the mediator
has to offer, and not to misunderstand
what that is. Following are several roles
not played by the mediator.

Judge. To arrive at a deal, you must con-
vince the other parties, not the mediator.
Some attorneys work hard to “spin” the
mediator. While there is utility in helping
the mediator recognize valid issues in a
case, to aid in reality testing, this has lim-
ited value. Sometimes directing remarks
to the mediator in joint session can deflect
tension. Often, though, it makes sense to
address comments generally to all pres-
ent, or to direct them to the other parties.
At a minimum, one must recognize that
they are the real audience.

Policeman. The mediator can help set
ground rules for the discussion, e.g., no
interruption. But the mediator is a facili-
tator, and party self-determination is at
the heart of the process. The best assump-
tion is that the participants are
autonomous adults, and that the media-
tor is not busy keeping everyone in line.

Director. Along these lines, while the
mediator may suggest that parties break
for caucus, address or defer certain
issues, or undergo certain processes,
because this is a party-driven process,
counsel and their clients are free to make
suggestions on the process or to express
a preference not to undertake action sug-
gested by the mediator. 

Dealmaker. While the mediator might
“coach” parties in caucus on the timing of
offers and other negotiation strategy to
keep the negotiation moving construc-
tively, ultimately, the offers are from par-
ties. Do not blame unacceptable
proposals on the mediator.

Adverse party. Parties and counsel may
confide in the mediator and take advan-
tage of his or her unique position of hav-
ing access to information from all parties
and having a modicum of trust from all
parties. Holding information back from
the mediator can be counterproductive.
Providing information enables the medi-
ator to find solutions that defensive par-
ties, not privy to information from the
other party, might miss.

Don’t Forget

Attorneys have the power to enhance
the effectiveness of mediations. Aware-
ness of what not to do may lead counsel
to take approaches designed to elicit con-
structive responses leading to a resolu-
tion of the dispute. 

•••••••••••••••••••••••••••••••

1. Fisher and Ury popularized this concept in Get-
ting to Yes and other writings. Understanding one’s
BATNA or “best alternative to a negotiated agreement”
enables a party to have a basis for judging whether
a proposal is worth taking, or whether the party would
do better without this agreement.

2. In the transformative mediation model, the medi-
ator’s purpose is not settlement or problem solving,
but fostering empowerment and recognition in the
parties. See, Bush & Folger, The Promise of Mediation:
Responding to Conflict Through Empowerment and
Recognition (Jossey Bass, Inc. 1994). 
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Prologues 

Mediating Wilh J-:motiun 
David W. Plant 

New London, NH, USA 
Ol'lanlADR((11aol.c(lm 

A BA DR Section 
February 25, 2009 

"Dipk1111ac)' is the art of letting them have your way." 
"Always put yourself in the other person's shoes." 
"Understand the deal from the other side orlhc table." 
"Solve the other side's problem as the means ro solving your own." 
"Sustainable results are more often achieved when all parties perceive the proces.~ 
as personal, respectful , straighlforward, and fair." 
"Avoid interpreting your sides information in a selr-serving way." 
Do not undervalue other side's case, or become entrapped by biased perceptions. 
Per Felix Rohatyn: "Most di.la ls an: 50% emotion and 50% economics."1 

I. Evidence of, or Triggers of. Emotion 

A. "We regard people like you a~ patent terrorists." 

B. "Your offer is offensive; it's ridiculous - an insult." 

C. "She is not negotiating in good faith" 

D. "I cannot let th is bully push me around.n 

E. "They have ruined the market Li.e. caused prices to erode, margins to shrink, and 
margins lo decrease j." 

F. "I can nol be in the same room with him." 

G. "He left lhe mediation without tlven shaking hands." 

H. "My annual review is set to occur in tJuce days." 

I. "I invented the subject of this patent. My boss's company now owns il, and he 
is giving il away." 

From James K. Sebeniu.\. "Six Habits of Merely Etlective Negotiators", I larvard 
Husiness Review. April 2001. 

I fcxye-1-
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11. lnlcrcstcd Person/Organir.ations Who May Make Statements or Feel Emotion 

A. Le3d negotiator at the t11ble. 

B. 

1. Senior business person. 
2. Counsel. 

Other team members at the table. 

I. Senior husines~ person's colleagues. 

a. Business people. 
b. Technical people. 
c. Financial people. 
d. Marketing. 
c. tvlanufacturing. 
f. R & 0. 
g. Human resource~. 
h. Labor representatives. 
i. Negotiator of agreement in issue . 
.I· Past liaison with other parties. 

2. Counsel's associates. 

a. Counsel's partners. 
b. C..ounsel's associates 
c. Negotiator of agreement in issue. 
d. Past li aison wilh other parties. 

3. Key players. 

" 

4. 

a. 
b. 
c. 
d. 
c. 
[ 

g. 
h. 

Father of the arrangement in issue. 
Inventor/creator of subject in dispute. 
Designer of accused product/roflware/a<lvcrtiscment. 
Project munuger/devcloper. 
Marketing peoplt:. 
Producer. 
Shipper. 
Distributor 

Experts. 

nu·µ;:-3-
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Interested Persons/Organizations ... (continued) 

D. Others not formal parties lo this specific dispute. 

I. Investors. 

2. lnsurers/indemnitors. 

3. Creditors. 

4. i'arents/ Affi I iates. 

5. Partners. 

6. Competitors. 

7. Liccnsors/Liccnsces. 

8. Labor 

9. Vendors/vendees. 

JO. Government agencie~. 

Should they participate in this negotiacion/metliation? 

E. Mediator. 

J. Single mediator. 

2. Co-mediators. 

<..i. "Good Office$" 111terrnediary. 

u Ilu:y~ -5-
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What T o Do? (continued) 

H. Identify further Information You Need. 

I . From )'Our team. 
2. From them. 
3. From other sources. 

J. Identify O~jectivos. 

I. Yours. 
2. Theirs. 
3. Others . 

K. Explore Options. 

l . Before the mediation. 
2. At and throushout the mediation. 

L. Stand in lhe Other Person's Shoes. 

M. Deterrnin" Ho w You Expect to-

1 . Gather informatio11. 
2. ShaJC information. 
3. Express your views, 

N. Listen 

l. Empathetically. 
2. Confirm your understanding is correct. 
3. Demonstrate respect. 
4. Acknowledge other side' s i11terest' and needs. 

a. financia l 
b. Emotional 

0. Rem~mbcr · · 

The biggest problem with communication is the illusion it ha~ occum:d. 
(G. B. Shaw) 

[la.ye - 7-
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Appendix 

Evidence of, or Triggers or. Emotion 

Statement or Feeling PersonjOrgnnjzation 

1. "We regard people like you as patent terrorists." 
2. "Your claim is entirely without merit and demonstrably ludicrous." 
3. "Your offer is offensive; it's ridiculous." 
4. "It's ao insult." 
5. "He is knov.-11 in tht: industry as a cheat." 
6. "He/they has/have .stolen my technology." 

~ ... and gotten his uwn patent on my idea!" 
7. "He is not negotiating in guod failh" 
8. "l cannot Jet this bully push me around." 
9. "They have ruined the market [i.e. caused prices to drop and 

margins to shrink].'' 
10. Three other competitors arc ready to move in." 
11. "I can not be in the same room with him." 
l 2. "He left the mediation without even shaking hands." 
13. "I can not find a way to pay my company's loan, tluc tomorrow." 

a. Company to me. 
b. Bank to my company. 
~- Other party to my company. 

14. "My annual review is set to occur in three days." 
15. "My principal investor will nut accept less than $50 million." 
I 6. "'Their principal investor is a gambler - for him, four losses 

out of five lawsuits is not had." 
17. "My insurer values d1is case at no more than $SOK.'' 
!8. "I invented the subject matter of th is palenl. My boss's company 

now owns it, and he is giving it nway." 
20. "I sold my boss on buying into this project. I cannot let 

the other side off the hook for their failures -
no matter how weak my case." 

21. "I do not understand this technology." 
22. "l do not understand the financial subtleties of this deal.'' 
23. ·•y have no one to discus~ this witlt." 
24. ·'M}'. sloop has the tallest mast in the harhor.'' 
25. "I lly my own jet - intercontincntally." 
26. "I have no idea how to move this negotiation I0\\.'8rd 

a positive resolution." 
26. "I do not like him." 
27. "I do not trust him." 
28. "I am not getting either candid or complete answers." 
29. "I am tired." 

nuye-9-
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GObHiTiVf 
-

B" > ,,.,r ~·s· "l,,I"~, .,J,, 
to effective 
negotiation 
and how to 

O·VfRGO·Mf 
fHfM 

BY DWIGHT GOLANll 

Tbe llUrOW is II /l1T1fossor of limJ flt 
Suffellc Univm#:J Llnu &boot in Bo.wm. 
He tr"ins kgal ~kors mu/ bflJ TUritrm 

utmsively on JiJplltt nsoluti0n. 

S tudcms al Harvard .re rrcparing ro negotiate the 
settlement of• 1>crsonal in)ll')' case. 'Before they 
begin, the •rndenL• arc tuld to rookc a pri .. te 

assessment of the phintiffs chances of winning t.ised on 
their confidential barg-.Uning insmicrinru. What the sn1-
den1> don't know is that then: i• nuthing confidential 
ahnut thcir iuformation: RerrL'<cni>tivt:> of the plaintiff 
and defendant have received c.uctly the same ins1n1c­
tions. Since both sides have the same clata, they •houl<I 
logically come om v,;th the suni; answer--Out this is not 
what occurs. 

In fact. hundreds of law and bu.<ines• •turlenD; tu!d 
tn negotiate [or the r!>intiff assessed her chances of 
winning at nearly 20% hig'her th•n did the sn>denr~ 
assigned to the defense (the figures .. ppcar on page 7). 
When thq were asked to esrimuc the damages that a 
jwy woold •-rd me phintiff if she did win. there was ~ 
similar <lispariiy: Pl•intiff hargainers estimated her dam­
ages ac almost $100,000 higher than did the defense 
negotiators. 

What ciu.•cd these discortions? Ir wos not that the 
negotiators wi;re uninformed about the case, since they 
all h.1d the sam~ information. Nor was it due to their 
lack of experience: When I posecl the same problem tt.' 

e1Cpericnc<d litigators in training to become mediators, a 
similar pattern emerged: Lawyers assigned to die plain­
tiff were consistently more optimistic than those 
assigned to the defense. Experiment> in other settings 
also confirm the existence of an "ad .. oacy effect" in 
case evaluation. 

In real-life negotiatinni lawyers on opposing sides 
nftcn arrive wirh shllrply differing assessments of the 
odds of winning in court. In my experience as a media­
tor, the sum of these estimates commonly totals well 
aver I 00%. Even allowing for the in<l'ir:ahle "puffing> 
that occurs in barg>lining, Loth sides honestly believe 
that they have a 'ilcttcr th•n even chance of prevailing. 
These vmanccs in perception obviously can affect the 
outrome of a negotiation, since bargainers wh(l ,-.Jue a 
case diffCT<:ndy will find it very hard to agree as to what 
constituteS ~ wfair,. setd:emcnt. 

These and other hidden borrier~ to succcs.<fu! nego­
tiation lie in the domain of cngniti•c psychology, the 
science of how people assimilate Wonwtion and make 
decisions. This article focuses on four common cogni­
tive obstacles that pmc ch•llcnges even for experienced 
negotiators a.nd mediators, and gives some practical 
ideas about how tt> cweroom~ them. 

Selective Perception 
The fine fa= th:>t explains me n:sults •t H•rw.rd, a• 

well as problems th.u 2rise in real-Iii<: bargaining, is dm 
negotiators often miss key data in the case th.at vJOU!d bt 
a pparcnt to an outsider. This phenomenon, known as 
"sckctive perception," happens In this ~y: Whenever we 
encounter a O!W prohlcm, wi: must interpret a stream oi 
unfunili21', often conflicting data. We respond by instinc· 
tivcl)' forming an hypothesis about the situation, d1en 
organize what we fater see and hear with che help of !hat 
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image. The probkm is thar our 
hypothe.vs also opcr:atcs as a 61-
tcr. protc'<i:ing us fu->m oonf!ict­
i ng data by automatically 
~ening ir 00t-which in tum 
reinforces the belief that our 
initial i.iL"'-' \\'a~ correct. 

Cognitive Distortions ln Case Evaluation 
ply feel a competitive urge t < 
be righc. So we give a mori 
prec ise au$wer thtn o•· 
knowledge con support: \ 
arc ovcrcon6dent1 in othe1 
words, ahout nor ability t c 
assess 1u1ccruiniy. 

l\'(I !lie plilnlilr .;, htr ast1 

K"nn! t& ... n 

Plafalii!'a Cco...t 
61% 

~ ........ ""' 6S\'o 

Selccti\'C perception 1s a 
universal phenomenon. Henry 
David Thoreau w.is pro hably 
thinking aboUL ir when he said, 
"We see only the world we 

I( ... Q( duugt1 ..., "" lttO<t~ 

llamrd &usinm $)16,000 
U'4.IMO Hamn! law 

look for." One typic:i I (and em ba m1ss­
iug) cx:ampk occurred to me '1nd my 
wife around a neighbor's party invita­
tion. W e ttceivc4 the invitation in !are 
June, complc:te with a red, white and 
blue border of flags and firecrackers. 
We arrived on the Fourth of July-only 
to find our neighbor's house completely 
enipty. Back at home, we looked ag.in 
at the inviu tion: It plainly said 
"Sacurday July l." But we hadn't seen 
th e date because we already "knew• 
when the pa rty would be held frorn 
glancing at the invitation's border. 
Sclecrivc perception affc..-rs lawyers a.nd 
dieots as well as panygoers. 

£.very piece of litigation involves a 
srory, and bwycrs usu•lly h~r nnly 
one version of that story from their 
clicnc. Based on this data, they tend to 
form an hypothesis about rhe dispute. 
!n n"..1!1}' i."..s~::.ces .:e!c~v' pcr~iJlion 
then r~kes over co "protect• both 
lawyers and dients from me dissonance 
of conflicting evidence. How an you 
address this· problem? 

• Drm'r mismttrpret rbis l!thlnMr tu 
intmtional. If your op~nmu art ho/lliltd 
lry nl«tivi ptrreptiMJ, tbty •rt not <011-

mously tfisrtgtmlinK f•cts th•t 11rr ckar to 
J"U; Riltbtr, tbty 1tr< tmJlbk ll> htllr or St< 

your rvidmct dt "'1. 
• lnsrud of rtpt•ting yournlf. listen 

10 thr otbtr side-thm lllJ1mUlriu 'OJhat 
J§1I btr11t btard ("Ltt me ht svrr I've bun/ 
you right ... j . You should fttl frrt to rratt 
tlt11rly that you dis1grtt, 1s kmg AS you 
nui:t clt•r tblt yo11'1J. btard your oppo­
nmt. As a meditrtor, I find th.at litigants 
tlTt oftm surprised a11d ~r;J ra ruliu 
that /t7I atlveruiry bis ttaalllly fiswid ll> 

them. Mortuv<r by listming, y<>11 tre.att 1111 

implidr hilrg.tin: Yottr l<!IDlta'pllrt thcvJJ 
miproratt by listmmg to you. 

• M ,ur.nimlr fonuai.,, pomu that 
yatir .d:vtn•ry btu mind, ruing 11 r-.1111m-
11hlt. lrt's·rtVitw-rh1-prru,.and·t0ns tant. 

1ais wiJJ USUllJ/y be mart tffictiw t.han the 
11ggrtrsivt queftions tb111 litig.,ton (ITt 
tr11mtd to pose. Your gMI ir to t11g11ge tht 
othrr 1itk in " gmunu tlistwritm. 

• Suppkmtrrt J"flT prtA-ntatirm with 
vinuJ/ aidJ. An opptmtnt 'Ulbo ir noJ 11blt to 
"beaT" you ..,,ii/ romttimu rupont! to .a 
ebarr or exhibit. As 11 m.:dillrpr, I hllll• srm 
thu kind of "dtafaerr" curtd by on advo­
um's t!efi use of exhibits. /!.n/arg<d ur r""1r 
documrntt <1111 bt tSptdaJly tfftaivr for tbis 
purpose. 

Optimistic Overconfidence 
Assessing the \"ilue of a legal asc 

requirC$ predicting eve.nrs that are un­
ccrt:Un, for example, how an wtknnwn 
jury will react to <Mdencc that moy or 
may not he admitted. These assess­
ments are oft~n unreliable. For one 
thing, people are consi~ntly o..,n::on­
fident about rheir ability to auess 
uncertaln d>ta. To dcmonsuare tlili 
phenomenon I sometimes ask the 2udi • 
ence to 2nswer a series of questjons 
obouc which thc:y ue likely 10 know 
olmost nodiing. Almost l!\'ery audienoe 
answers more than half of my questions 
inconectly. For c"ample, I might aslr. 
them, •What is the dilrneter of the 
sun?" To make ir casjer I tell them to 
pidt a range of numbers wide enough 
apart that dtey have a 90% chance of 
bt!ing right (t.g., •10-1 billion miJ.,,.• 
would almost cct1aioly be correct}. One 
would thlnlt that almost everyone 
would select 2 '9ngc that was wide 
enough. But most people answer with 
ranges that are too narrow-for exam­
ple, "400,000-SOB,BOO milca." ffbe 
actual diameter of the sun is 861,400 
miles). 

Why is this? The problem is that 
when we don't know something-even 
a fact chat we aren't e..pected IQ have at 
our 6ngcrtips-cirher we are embar­
rused IQ admit our igno<1nce or sim-

411¥. 

There is a related prob­
le m. When people in a~ 
uncertain situation att asked 
to estimate the likelihood of a 
good or bad outcome, thC) 

consistently underestimate the clwu::c. 
of an unfavorable resulL The reason, it 
appears, is that we like to believe tlu1 
we arc in con rrol o f even ts and th us 
able to bring ab<>ut good results, even 
when we cannot. 

These tendencies become even 
stronger when the person making the 
judgment acquir.:s a personal so.Ice in 
the outcome. In psychological experi­
ments, for example, 3Ubjeas who hlave 
wagered that a hone wi11 win a race are 
typically more confident, both about 
thei r ability to handic•p nces and 
about the chance that their chosen 
horse will win, than are people who 
have not plaoed a bet. 

How do these forces affecr negot1~ 
lions over lawsuiis? Lawyers are often 
asked to estimate .the fildy oun:omc of 
court proceedings at 1 {'Oint when they 
have litdc basis for offering an aa:untc 
ass:mnent. In such sUuaiom, co maio­
iain their repotations as oxpc:rt litiguors 
and t0 avoid appearing ignorant to a 
client or anolhcr lawyer, they arc lil<cly 
to offer an overoptimistic estimate, and 
have more confidence in the correct­
ness of dteir forecast th.an their knowl­
edge suppm-rs. To 1114~ Dtatters worst, 
both lawyers 1llld clicncs "bet" on their 
cases by tnvesting substantial amounts 
of time and money in lhem, th.us accen­
ruating the inherent tendency t0 en. 
How can a negotiator or mediator over­
come optimistic ovcn::onfiden.cc? 

• Wri to Jistaia tbt "pltly=" /rMrJ 
r«ir "bvrw" lty ks:t"'ing rht eff«t of their 
tmoritmlll 111uebmt11t to tht '""· Try ro 
indat-t tbe ,.mes /;q disnm m dispute llS 

111 11/11tr11ct probkrn r11tbtr rh1111 111 tbt ,,.,.tt.,. in fllbidi tbg htnJt fnllik " flll"!' 
i11Vtttrnent. Brr11k rhr ("UT do?IJll ;,.,. 
sma of issua rltther t/11m " 1impk <Jllt.ttion 
of VlllMt; thir .,,,;11 11/so mt:Ol<rlllgt "1111/ysis 
tbtlt is ks. llffrar.d by 111ishtS""" mtJJtiuns. 

Cmtimud on pag< 8 
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BARfllERS TO NECOTIUION 

C1JJJrm11ed frwn pogt 7 

• Tdt rht focll.J riff tbit partiC1llar 
Jispuu and tm11lpt tbt rmgt of rrmlt:r m 
rmrilar t ll!tS. Wh•r dlJ sratirtia S8J aimlt 
po.rrihlt uu11omts for tbir sort of c/11im? 
!'topic tmd to think that tbtir °""' cart is 
"tpt<ia(" an trt:tption to tbt rule. By dir­
russing large m1mbtrt of disputes, ir 
/Hermus easier far litiganu to opprtriatt tht 
liktlihood that thtir C/l!t will fo/jqw ti mni-
"'' f"Irttt'n. 

• Befort you 114rt ro negotiate, t111T-

. flJ/) list borb tbt smmg and 11Jt11k poinss' ef 
.rour ratt and 11n11/yzr tbrm ont by one. 
Si.rt fn11 ""'1ourts art 'lllillin[!. to sbtlrt 111 

~onut ant1/y1i1 111irh "" <Ztiven&ry, tbi1 
mhni~ut is 11.Stfal primllrily for m1n"llJI/ 
ilisamions witb dimt:r,.inul th.ring• mttli­

t11or's priv1111 "''''""'with ~tl. 
• Conlidn' using "dednotJ a11111ysis1 " 

"" 1m11/ytic mbm'lue that htJps ra expose ,,,,,,,,,.,,,,b/t 1U1Umptiont tmd Ukntifr tht 
rumulmivt impacr of rnk. Ctrf4in dimu, 
rurb 111 11ttaunt•nts, mgintm ~nd some 
h111i1ms tX<nnivts, ""' <Sptcialiy likely to 
apprtciau this •ind of him/beaded '11"'1'li-
111ttv. •nt1/yris. 

IA>ss Aversion 
No one likes to lose, whether the 

isfue is money or an abstract legal 
1rpmcnt. Rca:nt stu.Wa llll~ u..Jc ~ 
•w•rc. however, of just how strongly 
feelings of loss can affeet b:trgaining 
decisions. The results of this rest:arch 
rtquirt modification of one of the pil­
lm of modern negotiation-the search 
for "win·win" tenns. Creiting intercsc­
ba1ed b.rgalns is certainly wluablc, but 
it turns out co be c:ven more in1pomnt 
mu neither side in a negotiation feel 
lhot it has "lost." 

To understand the impact of loss 
un lnrgaining, consider the fullowing 
apcriment Studcnu who had expect· 
~ to anend a seminar without charge 
were to ld after they arrived that 
because of unexpected expenses, th~ 
wou ld each have to pay $20. They 
l'Ould, howe~. spin a roulette wheel, 
whh three chances in four of not hav­
ing to pay the $2 0 and one chance of 
llt•ing to pay $100. These odds dis­
coul'llged gambling: Since the average 
cost of spinning che wheel was $25, the 
~mare choke was to pay the SlO. 
However, a large majority of studenD 

t·hnsc lO sp in the wheel. Ha,'ing 
expected ro pay nothing, they appu­
endy experienced the dan•nd for S20 
as on un~lcomc loss, and wese willing 
tn tth an unreasonahlc risk to avuid it. 

. This phei:iomenon, known as "loss 
aversion," affects legal b3tgaining 
becinl!e litig:ml$ usually enter negotia­
tions with a clear view about what is 
the "right" settlement in their =· In 
effect they c:any a mental benchmark 
al.iout the expected settlement value, a 
figutt chat is often distorted by opti­
mistic overconfidence and includes 
recovery of their legal expenses. For 
example, the plaintiff in a case that is 
objec:ti,..,ly wlucd at S75,000 may hon­
=ly believe that it is worth $90,000. 
Since he hu had to pay $25,0-00 in 
I e gal expenses to pursue justice1 the 
plaintiff nuy have a settlement bcoch­
mark of $115,000 in rnind. The defen­
dant, however, m:iy we.D see the sime 
case as being wonh only $60,000, eve!\ 
before f.lctaring his oosts of defense. ln 
sicuations like this one, no settlement is 
possible, either through direct negotia­
tion or mediation, unless at least one 
party accepts an outoome that is signifi­
cantly worse than his or her internal 
se.PJe of what is fair. This inevitably 
produces suong feelings of loss. To 
avoid that loss, lidpnts often elect tx> 

spin d•e rvu.1eue .,-h.ce} vf l:.itig;;tiun~ 
even when the objective odds ue 
aga inst them. What can be done ro 
prevent feelinp of loss from discorting 
negotiators' decisions? 

• Bt .krt for srkrtrot perttptilWI: If 
info,,,,,.r;o,, will l•11J " party twuml ti 
rtndr 1h11t it IJitw 111 ti bm, ,,,. utigant 
""'J """"1Jdously fail "1 ue it 111. t1ll. 

• Lock for stttlnnmt ttnnS tbllt bllW 
not prnJitn11ly btn1 JiJ<UtseJ,.....upetililf] 
il#1U olMr tJwn rrwruy. Tbis is btlpfol fr 
""° rt01VM: Firsr., '1tanur tbt otNr siJe blls 
~ - tlttR<btl. bcnthmm whit to 
thmo, Nth rmns will ""t trigger fatlmr; of 
kst. ~lly ~ tbt nni tmm ""'1 
help to "'""" "" opptm:mt from ""Y crm-­
«nll aiout /osmg. Hmry Kiainger is fl1it1 
to b#llt rmutrlttJ that his "" to mttlil1ting 
f<t1C< agnmunt1 ;,, the MiJJk Eut vw to 

""'"' JuJs so mnplianrJ rlult neit«r siJe 
co11/J tltcitk who 'Wiit win,,ing. Tbi.! ir " 
form of "win-win" mgaining, but under­
taken mlM for the purpoN of tlivmmg ptq­
pk~ 11ttmlion ftvm fat lings of l"1S t61111 far 
tbt irttrinm urJ.< of tbt 1UU1 -· 

• Don 'r be ovtroptimistic 11bout 
obtaining a dt•I tbat r"f"iru " party ro 
mrdt '°"'trhmg tb•t be or sbt bttJ ap«td 
to /!up in rtt11nr for 11 1'<W ittm, ~ if 
the 1'1'41dt Ittmt to produce net VJtfiu for th< 
r«ipimt. S rwlitt suggtst th..i pt<!p/< dis­
rounr rbe v11lut of g11ins 11nd OVtt'IJlllllt 
unorp«tttl IMu. Thru, the ,,,;quuition ef a 
sWll1r fetls as if it i.! worth only Ab<>ut bitlf 
tb11t tum, .. but tbt unupmtd l4fiS of tht 
1il111e d.Jltlr [tels like tbt txpmditun of tn>o 
to lhrrt dollart. 

• Proplt /•ti l<>srer 11nd gains mort 
wbm rhey ot:C11r in 11 1tritt of muzll srtp1 
thim if tbey ulu pl.Ke 111 " smgk nrmt . 
(Red/kn wbo ht/inn tbtlt it b..ru Ins 10 

yanJ: 11 INmdiigt off rb11n to ~.i it INtlJ lrir 
by bit 'tDilJ uruler>tttnd tbit intuitivd:y.) 
Similmy, ptopk und to fttl tht1t " series of 
mull g•iM •rt more ,,.,/.,.bit rb1111 tbt 
""'" tottll f!llin prvvitkd in " lump SJmt, 

(lmt1gint takfog small moatbfah of a 
/llWrire l/ts:rert, "' oppostd to gulping it in 
t1 tingk mt:/Ww) Ar a rmdt, if 1"" """' 
~ terms tb1tt tbt otbn- tidt wi/J expe­
rimll as a / IJIJ, you should bundk them 
togetbtr ttnd offer them •t one timt. 
SimiUrrly, negotiaton sbo.UJ unbundlt 
•gm.• ltn111, offering tbtm one l(y tnU for 
,,.m,,,,,,,, ;mptia. 

• Cbwltl!ftl'iu tbr mu,,,;.,, in " Jif­
forent .....,., m1111mg tb• listtntr's i.-rctern'1J 
bmtbmtlrk JO MIO ~ bis txr btr fttl#zg 
•f !;.z. 4 -f perm:~ ir.ttrr.•! brn~-~ i: 
often entirtly ~ w bostd on flimt:y 
irlfo,.,,..,ti1111. nus, thdnging " ptrton 's 
mJtlnMri ("rt-fr,,.,,ing, • u wuJU.ws 
asa it) ""' u tffmivt ;,, llWl'W11'mg r<Sis­
una "'nnkmm~ 

Estnnple: A corporation sned • 
supplier over an allegedly defective 
produce. After a year of litigation, the 
plainrlll'$ vioe president was discussing 
a defense senlement offer with his out­
side roonsel. The offer 1111dc objective 
sense to the litigator in light of the 
company's damages ond the objective 
risk of los:ing at ttial, but the c:xccutive 
n:fuscd to consider it. He insisted that 
any recovery had to include not only 
dumges, but also the nearly $50,000 
that the company h~d paid in leg<ll 
costS co bring the case. Indeed, perhapi 
because he felt rcspoDSible fur !he deci­
sion to sue. the ezecutive seemed to 
care more about recovering the legal 
fees thin che damages themi.elvtt;. The 
company's lawyer was in I blnd becall!;e 
she btew th1t the~ wa:1 no bll!:is for 
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seeking •nomC)'s' fees in • Lrcach-of­
""'arranty ca~c. 

"You need to think about this like 
a hard-hc•ded businessman," she 
>rgucd. "At the point you come into my 
office, the dcfendam was offering you 
zero. You've made an inv<!!'tment in 
this case, •nd you're now being offered 
a rerun> on it. How does die deal loolc 
- money in versus money out? Wh>t 
ore the pros and oons of cashing out 
now, versus investing more and looking 
for a better payout later?" 

After some resistance, the elecu­
t:ive began to talk 2bnut what should be 
oonsidaed the "c•pital" in this situa­
tion, and gndu•lly became less emo­
tional. Eventually, with a few "sweeten­
ers" dm obscured the money terms, he 
decided to take dte deal. 

Reactive Dewluation 
lmagine th:n you are defense coun­

sel in a lawsuit. Your opponent is 
demanding that you pay $100,000 to 
settle, but appeors sure that you will 
never agree. Now you decide l'O offer 
that sum. Is your advusaJ}' plcued.? To 
the ronlr:U)', her first reaction is likely 
10 be d1at she bas undervalued t:hc case; 
it must be worth more than $100,000, 
bee11use you are the enemy and would 
n~r offer a ~ir deal. 

We all nave • tendency to reject 

PROVISIONAt RELIH 

An arbi1rator or court wllH.t> 
authori ry to iosue pro\>isional rel 
connection with an arbimrion even if 
the subject is not mentioned in the 1>2r­
tie51 ~rbitra tion ztgreeme.ttt .. In fact, 
most ubitrat:ion •grcements •re silent 
on this issue. 

By addressing in their arbiaation 
agreements the arbi1r.1rors' power to 
issue pro•isional relief, the concncring 
parties can en.suit di3t the arbitrators 
will fully understand the poten · 
impornonce of provisional reli e 
parties' ronlJ'actual relati , as well 
as the scope of dleir aut1\6rity to is:sue 
provisional relief. Parties con •lso d •ri­
fy their right to s~lc provision•) relief 
from the arbitrator or the court. And 

offel's made hy anyone we <ee as an 
odvcrs•ry, a phenomcnnn known as 
"'re-active devaluation ... Our instinctive 
response co an opponent's oiler is remi­
niscent of Groucbo Man, who vowed 
l\Cver to JoiT) any dub tlt.at would ha,•c 
him ns a member. How CUI ynu respond 
to reactive dcvalU>rion when it cl(:Cllrs? 

• Mttli11tor1 b11v4 •n t normou.r 
11dw111.<gt bttllUtt thty 11rr nor 1'lhj«t I• 

this problem. Over tmd wrr 1g11m I b111Jt 
ltm lirig11n11 llpproach with opm minds "n 
idt11 that tbc mtdiltfllr propwu whm tbry 
wou/d instantly rrj«t tb. Sll1M pro~/ if 
it amt from 1m oppanmt. (Of rotmt, if 11 

pony'"' th• -aiaror"' simply trlltlfmit­
ting"" t1dvcn111J's offrr, rutctivt ikMIU11-
tion will apply VJith falJ forn J 

• Tht b«t 4P/Jt'04Ch ii to 111Tange for 
11 mtdiltar, or 111UJtbrr pmrm whom yMJr 
advtnary' -perttivts tU ruutr11~ ~ •,.,J,,pt• 
J01'T oJfrr IU bis or ber """'- This may not 
bt ftasjblt, brrw.va-: Often disputmts 11JiU 
not agra to mali4Je, and CV<1I wbrn thry 
tki, mtdiJJturs 1trt cautious al>wr 1U1U111ing 
nrponn1Jility for propo111/s, ltnlJ'rJJmg that 
they wi/J km """' of tbtir effattirJtnas if 
titbrr sitk 1U!f1<tts tbom of 1J1JOU1ting 11 
bitlsr4 soluiion. 

• If J'fU un 't lltTtmgr for a mediator 
to 11dopt y~ur offi:r, you ""' still gain a 
mqra/ 11dvanragt by ruggtlling tbtTt a ncu­
trol llUtMf!r rt'Vit'W it for f11irnesr. Your 
'tll;//ingnt11 to nibmit to ,,..u;Jt srruti1t] 

they can assu•ge any coocems that a 
court asked co issue pro..Uional relief 
may have about interfering with a dis­
pute en.crusted to arbitrators. 

Basis of Authority 

rity oo issue pro­
VJsion · ef u~lly is 
addressed gov­
erning ubitra · 
rules. Most int 
tiooal arbi~j_sli'i,-fu 
provide tlH~-1. 
tr.a the authority 

grant provisional 
mca.sures. They auo 
provide that reson to a court for inter­
im relief is not incompatible with arbi­
tration and will not constitute a w.aivcr 
of the right to arbitrate. F.xamples in­
clude the arbitration rules of dte Inter· 
national Chamber of Commerce 

will be rmn1g roidmrt that you viav )'OU• 

prof'OSlll ilS ohjtctiu<ly fair. 
• A notbN' optiun is to disfUSS tbt f1"" 

nuJ cons ef a prapot11/ in t.be ahnra<t, witb­
""' ac/Ulllly offering ii. Likt B'm- IWbir, 
wbo pl<d not to he thrown in tbt hri111 
p1ttrb, your very relurtance to rndone ' 
proposal will 1omt1imts mal:t it more 
11tmletivc to tbt other 1itk. 

• In IJJ11U nnn it ""':1 ht posrihlt re 
prDf>M" tlllo p11<kt1gn rh1t blllJt lfMifJllkrr1 

v11!-t1t to you, and a1k J•"r oppon<nt re 
rbooJ< wbithtvcr ht or sbt prefm. 

Conclusion 
Advice a bout negotiotioo ofter 

focuses on conscious strategy and tac· 
tics. In &ct, some of the most impor­
tont fuctors affecting our judgments. 
and those of our negotiating ["'rtDCrs 
operate beneath the surface of om 
minds, outside our awareness. Know· 
ing dtat these force, exist, :and how re 
deal with them, will ma!.:c you a mon 
effective negotiator. • 

Note: Key rueatdi into the cogniti.., 
effects discussed here wu dc>ne by Danie 
Ic.luiem aad Amos T'KrsL7. For an cxcd· 
lent, io-depth analysi• of how cognitiv• 
obstacles in8uroce ncgoliation, see Ridwt 
Birkc & Craig R. Fo~, •Psycbologlca 
Principles in Negotiatioll Ci.;! Scttkmcnm.' 
4&ra. Ntg. L lll!i. I (1999). 

(ICC), the London C.:.urt em•· 
tional Arbitration \Y"'">J• •od th• 
United National on Inter· 
national T (UNClTRAL), a: 

well as the Amcric:u 
Arbii:nt:ion Ass>ociatiOI' 
(.AAA) lnternationa 
Arbitration Rul es. 
The AAA Commerci• 
Arbitration Rules sru 
the AAA Consttucrim 
lndusrry Arbitratioo 
Rules, which apply ii 
cases that are no 
international, cont'3i1 
similar provisions. 

The arbitrator' 
ral Arbittatioo 

M to order provisio · is bro>d 
It is not limited ro the subject 
the . arbitntion. And provision.at 
apparen tly can be issued wi thout ' 

Cominwl..,, p.gt It 

320



Evaluation and Economic Views In Mediation 

321



 

322



GENERATING MOVEMENT 
THROUGH PROBLEM-SOLVING 

AND PERSUASION 
This <hapter contains 8 OVO t1a<ks, totaltF19 approximately 2 7'h niinvt~. 

§9.1 INTRODUCTION 

Neither a corttpcehensive agenda not a sophisticated srrategy for discussing nego­
tiation issues can eJ1sure success in producing a mcdintcd resolution. Even if they 
bave revealed a great deal of new information, the parties may cling to po•itions 
that mu.<t he relaxed or ahandoned if cesolurion is to occur. In the next two 
chapters, we analyze the mediator's efforts to hring about such movement, 
1'.hrough pcrt.uasinn and prohlcm-solving. 

Much of the macerial in this chapter is based on e•tahlishcd perswtsion prin­
ciples from rhc fields of 1;od•I p~yd-1ology, rnmmunications and sales. As you read 
ahout specific techniques, ask yourself whether or not, and under what rnnditions, 
you would he comfortable with their use. We will rctwn to 1'his topic and explore 
the ethical limir. of proper mediator pcr~uasion in Chapcer 12. 

§9,2 THE PREVALENCE OF PERSUASION IN MEDIATION; 
PERSUASION ANO PROBLEM-SOLVING DEFINED 

Many mL-<llatioo trainocs, especially those with " law school background, :tte at 
home iti a persuasive role. However, over the yc•r• •omc ol' our students have 
expressed discomfort with the idc• that mediators engage in persuasion at all. To 
them~ the word ha~ a c:onnotatjon of prcs ... ure or excessjve influen<:c diat the rr1orc 
friendly "problem-solving" does nor. 

Some practicing mediators do wield influence - over che ouccomes as wcl I a.s 
the process of mediation - in quite heavy-handed and, we chink, inapprnpriatc 
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ways. Certainly the idea of persuading the parties to accept a particular proposal 
jus1 because the mcdiat07 favor' it is antithetical to accepted norms of mediamr 
neutrality. 

Nevenhe.less, as mediation scholar Josh Stulbcr11 has written, "generating 
movement is the heart of the mediator's work.• 1 For most practicing mediators, 
at least those working with the kinds of disputes that are the main suhjcct of this 
book, bringing about ~eulemenrs is the "overriding goal that drive~ their activities 
and the primary basis 1hey use ro judge thcm•clves." 2 And the process of change 
that brings about such sc;nlemcnts come~ most ofcen chrough persu~sion-in 
whkh the mediator plays a key role. 

If this scrikes you as pote111ially unseemly, raising visiuns oi sleazy car sales­
men pressuring woru·down customers ro "clrn;c the deal," consider rhree points: 

First, persuasive efforts ar<• uscd hy many wcthinkofas working in the helping 
professions. The family Lloctor tries to convince her sedentary and overweight 
patienrs oo develop a healthier lifesryle. The clergyman guides his parishioners 
and the therapist counsels her patients to help them confront thl'ir personal 
problems and rake pmductive action ro resolve rhem. 

Second, some fairly benign intervenrions we have already described in this 
hoolc ;ire exercise!; in influence ancl persuasion. Mediacors commonly t·ngage in 
persu:tsion, for example, when they urge court-mandated p:micip:tnts to give 
mediation a good faith try, tout the hcndits of mediacio11 in their opening state­
ments to get "huy-in" to 1he process, or model good listenin~ behaviors with the 
goal of convincing the parties to consider each other's perspectives. 

Third, pcncuasion in mediation is a t\VO-\Vcty street. Long bch•rc a mediator 
mighr rry to influence rhe parties to moderate their demands or cousider rhe other 
side's point of view, chances ore good that each participant will have tried to 
convince the mediator that he or she is right and the other side i~ wrong. In 
many instances, !he pat!ies will try 10 align themsclvc• with the mediator -or 
negotiate wirh, deceive and even threaten her-in the hope thar she will favor his 
or her cau~c. tJntlcr sut·h t:ircutnSt.:J.nces, perstMsion by the n1ediator c.:an hl: seen as 
a way to neutrali~e 1he par1·ies' "gaming" of the process. 

Persuasion and Problem-Solvifl.!! Defined. We use the term /1ersuasion in 
accordance wirh irs common meaning: as an attempt tt) alter anorher person's 
attitudes or actions:l ft ls a mi~ta.kc, ho\vcvcr, to think of persu<-lsion a.s soincthing 
unt docs to someone else. Research demonstrates char most effective persuasion is 
done wiili orhers, not to rhem. Competenc adults generally <:annot be persuaded ro 
do something unless rhey wanr to do it. F.ffrctivc persuasion is therefore an intL-r­
accivc process in which the persuader must work closely with her subject 10 eval­
uate whecher the advantages of taking • c«rtain mur~e of action ourweigh the 
<lis;adv anra.Kcs. 4 

1. Juseph ~. Stulheci:;, T<1kiug Ch<1tge/Man<lCi1>g CnnJli<1 l0.5 (19$l7•. 
2. OC'bo1ah 1\-i. Kolb & Kennt>th Kn:sul~ Tbs Rc:i1/itie~· u(.~»1ukirtg ·ralk U1ork, in When Talk ~,.ork" 470 
1J~Y4) • 
. 1. Charil's j. St~·wart & WillillUll B. Cash, Jc., lntecvit:wjug: l'cin-:iplc:s ~nd J>r:lcticci.: .lOI (10th c:J. 
20fH). 
4. Jtl. al 3CJ2. 
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Prnblr.rn·solving in nu~diatjon in\•olvc$ the cffnrr: to achieve resolution through 
more than m<rc haJl!lling mer concession.< from stated posilions. It too is interac­
tive. As we use the rerm, it describes a process that (a) pierces party positions so 
that each p;lfty's ioterests, priorir:ie< and ccm•train"' can he understood; (b) devel­
ops a variety of' pot.:ntial solutions to the issnes confronting che panics; and (c) 
examines how well those solutions meet, or do noc meet, the paities' inn:rcsts 
compared to their available alternatives. Prohlcm·solving is thus noc distinct 
from persuasion; rather, ii is a mode of persuasion in which satisfaction of under­
lying needs, rather tha.11 mere compromi$e, is the goat 

~ §9.3 EFFECTIVE PERSUASION: A CONCEPTUAL OVERVIEW 

Before we examine the specific ways in which medi:uors influence the progress of 
negotiations, we 1hink iris imporcanr to ask a broader question: \1(7har makes for a 
persu•sive mcsscng<r or mcs•age generally in neryday li{e? 5 

The Messenger: Personal Cre<libilicy Maucrs. When a political leader you 
like (or don't) makes an imporranr. speech proposing or defending a new 1>0licy, 
how do you react? If you an: like must people, yom reaccion to rhe message often 
depends greatly on your evaluation of rhe source. Social psychology tells us char 
the objective credibility of any persuasive message i• imporrnnr, bur the credibility 
of the source is often more important. Interpersonal persuasion is relational a• well 
as substantive. 6 

When a mediator attempts to c.<tahlish credibility with rhe parties eady in a 
negotiation, it is ro provide a foundation for persuasive inr.ervcntions that may 
come larer. As we will see, when it comes time to generate Hnd e.valuate proposals, 
attribute• such a.- likability and authoritativeness can be key ingredicn"' in the 
mediator's abiliry to gener<1re parry movement. 

The Message: Logic, Da1a and Evidence Matter. You have known it since 
you were a child asking "why?»: Mere· exhortations, declarations and conch1sions 
don't sell. Appeals an<l argument< are not persuasive unless they ~re gmun<lc<l in 
facts, logic and evidence. Ill parricular, people cannot he persuaded ro engage in a 
new course of action unless they are convinced that rhe advamages of rnking that 
action outweigh the tlisadvantages. "ls this suggested course of actfrm workable? 
Reasonable? Belter that1 the available altcmati11c$, t.1kin!{ int<> occ:ount my needs, 
values and beliefs?" 7 

Suppose that you are about to purchase your first laptop computer. You arc 
prcp:tred co spend lip to $1,200, which is a lot for you. You do no1 know much 

5. Many of rl>e idfc1S ifl this scccion oirc h!l.s.cd nn the.· influcnti.al buuk hy Rober! (:i~l<linj, 
Influcn<.'-': Tru.· Psyi.:ho~ogf o.i P~rsua~on (198•0. 
6. C:lr}' \'{'nodw:ird & Rnhcrt Dr:nmn, P<:rsuas;un 3ntl InUucn<:c in A1uetic.an Life 2 I 1-213 (4th ed. 
2000). 
7. Hc:rh<:rc ~imnn~, Pcnuasiun in ~r)(:i.:t)· l:i.i', t 58-159 (2001). Re~)UU is ~l thc cenctr of C:\'c:rychins '1 

Jnt'di.Hot <l<>es. \Vhich &OUl\Cfs C1hvlC1Ut bu: ('~n he <h;tllcngtng because o.i 1hc ja1p~c.·1 of )><lttisan biiscs 
.:ind strong rmutiuus un the Rt'~otiatiuu prui.;ci;:s. 
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about computer.<. You go to au electronics stote :tnd the salesman cries co get 
you ro spend $.300 more rh•n you have budgeted to buy the latest fifteen-inch 
wide-screen tnodel, \Vith locs of add-uns and accessories, \vcighing aln1o~t sc\·cn 
pounds. What will it take for you 10 be convinced to go for the model he wants to 
sell you? 

In order to persuade you, the s•lesman will need to supporr his ideas thor­
oughly, explicitly and by means of evidtnce. 8 He will need to learn almut your 
specific needs in onkr w h"lfl you select the most appropriate computet for yo11. 
Will you do :t lot of traveling? Arc you •trong onrnigh ro carry a seven-ponncl 
model, plus all the attachments? Will you he watching DVDs, editing photos or 
playing video games? The effective salesman cries to create a dialogue wi1h you, 
working from the general 10 the •pedfic-from your nr.od•, priotitics and criteria 
for selection to the particular models you might wish w consider. 9 

So it is in mediation. Mediation participants being urged to consider sectle­
ment will wam 10 know the specific factors that make thl'ir uial or other nonsc<· 
clement options unattra•tive and settlement in gener~I preierable. They will need 
co be persuaded, hascd on focti<, logic and evidence, why a pal'ticular 1esolt1tion 
opcion should be chosen insiea<l of others. 

The Role of Feelings in l'ecrnasion. But persoMion based on reason alone 
seldom suffices. As we have oh~crvc<l throughout thi< hook, humans ore emotionol 
cccatun·s. Thus, attempts to persuade must :tlso appeal to what people are feeling, 
especially when they have "<lug in." Many of the communication tools we have 
already discussed- helping peopk to exprc~s their feelings pm<lucrivdy, actively 
listening, rcframing and disentangling the effect of people's conduct from their 
intention.,, for c><ample-are nor only rools 10improve1he conununication flow 
bur petsuasive devio.!s as well, The u~c of su•h skills evoke empathy and can 
'"'othe injured relationships, often making problem-solving and resolution more 
achievable. 

:Vfany successful persua.<ivc appeals play ro positive emotions: They attempt 
ro make P''ople feel good through che use of optimism, hope, humor, flattery 
and appeals to pri<lc. llu1 not. all persuasive appeals ro emotions are so positi••e. 
Why, for example, do politician.< use "attack ad~," if nm m create f.:ar and anger 
about their opponents? Why do prosecutors wanr ro show jurors graphic, gory 
pictures of tht viL·tim and (:rimC' s<:cne in homicide pro.<;,ecurions? Rccause they 
know that photographs tell a &lory that words alo11c cannot convey, appealing 
to the jury's rcvuf.,ion (and m•~ing conviction more likely). Rightly OI' wrongly, 
appeals 10 negative emotions, such as fear, guilt an<l anxiety, can he effective in 
mediation too. 

The Jmportancc of Rcdprocity. Reciprocity is another petsuasion norm, and 
a particularly potent one. The idea thac we should repay in kind whar another 
person has given us is pervasive in all hum~n culture•, going hack to food and 
~kills sharing al the l>eginnings of human society.10 This is why those who don't 

8. S1ewar1 & (.'.11.di. :;:upr" nuk .l, sc J2fi. 
9. lei. at 240 ('"The fnund3t:inn of '1.lf pcrsnasio11 is a thorough undcrstandi11g (If ~11c'$ :tudicncc:."). 
lO. CfaJdi11i, supra nou: s.1:u 17·18. 
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J9 . .1 f.{fea;1;·s Persuasion:;\ Cvuccpbutl Ol'C"rvicu.. 221 

reciprocate are called "moochers" and "in&races." ll Recipt'ocity works "·'a tool 
of human pc,.suasion because most people find it disagreeahk to hr in • state uf 
indebtedness. ti 

We see examples of the power oi reciprocity- positive and negative-in all 
walks of life. If a schoolmate 01· work colle•b'lle pays for our morning coffee, we 
may say "Thanks a lot. /"II got tho next one.• The posh tesotr offers us greatly 
reduced prices for the weekend getaway if we will jusr atrend rhei r time-share sales 
pre!<':nration, knowins that this "gift" creates a sense of obligation and makes ir 
more likely that we will huy. On the negative •ide, if your neighbor says lte's too 
busy to help you jump·srart your C3c when your battery dies on a frigid January 
morning, chances are rhac when be wants a referral for a good c.<rar.« lawyer, yon 
won't break your back trying ro find him ono. 

In negotiation and mediation, rcdptocity i~ a fund3mental expectacio.o. If a 
custody medi3tor can convince the father ro say something nice about the 
mother, he can then turn to the mother for a re"(:iprocal statement. If a supervisor 
ocknowlcd!lcs some tlcgrcc of fault or rcsponsihility in his dealings with an 
employee, rhe mediator can point rhac ouc, lool:ing for a similar ~cknowlcdgmcnt 
(rom the subordinate. l'erhaps n1ost important, negotiators who fail to make 
reasonable hargaininK <.·oncc$..,.inns in rcsponSc to their opponenc~s con.cessions 
are considered co h;1ve violated cite reciprocity noftn; whm this occur. in 
mt:diarion, the mediator can US\C the t•xpct·tatinn of re<.:iprocity to urge nlore 
meaningful concessions. 

The Role of Consistency and Commitmont in Persuasion. In must people'• 
view, consistency is considered a virtue, inconsistency a vice. This is why leaders 
\11ho "stay the cour.'ic.,, arc (;Onsidcn .. ·tl strong, \vhile "flip-flappers" are not. Accord~ 
ing co Cialc!ini, all human be.ings have a desire to be perceived hy others as acting 

. I " consistent >'· · 
Salespeople untlcr~rand this, Once they get their customers to rake a stand, it is 

easier ro ask chem for a commitment co act consistently with rhat st•nd. To rt·tum 
to out earlier computer exami•le, if the electronics salesman can get his cuscomer 
on record as being concerned about long-term teliability and technical assistance 
issues, h~ is h,11fway ltome to selliug him an extende<i wat'ranry with 24/7 tcchnic•I 
assistance." You said you were concerned about thP.sc issues," he will say. "l have 
an ine:x:Jiensivo 11lan for you that tuldrnsses them." The customer, nor wanting to 
be seen :ts inconsistem, will lie more likely to buy ic. (And here, of course, is where 
the store makes much of its profit.) 

As we will f.CC, offc.iivc mediators exploit chc coJ1sistency ptinciple as well, 
from the opening stage (asking questions like "Are you here today to resolve this 
problem if pos.•ible?") to later effo1·ts to persuade ("/ wonder: Ho111 does that 
pruition square 111ith your earlier staremenrs that both parmts sl><:mld havP. 'quality 
time' with the kids?"). 

11. Id. 01 l.~·ZQ. 
12. IJ. ac 30. JS. 
13. Id. :i.c .$i'-97. 
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222 Chllptcr 9 • <:en"ati11g .Ynve1w!nt .,111ough Probltt1u-Solviug attd l>enuasiqn 

Scarcicy as a Persuasion Tool. A friend tells the following story: He and his 
parrner were at a Manhattan art fair, moving ahm1t amoni; various hoorhs, unahle 
to <lcci<le whether to buy an expe.nsive painting they had admired an hour earlier. 
/\n older suhurhan couple arrived at the booth where the painting hllnt; and casu­
ally began to exprcs.< interest in it. Spying the olclcc couple from across the room, 
our friend ran back, pulled om his check hook and purchased it. 

This •·tory is a clear example of the "sc:irciry principle" in action: Opportunities 
become more valuable to'"' when their availability secm• limitctl. 14 Why docs rho 
scardty principle work? Because when pcopl{' feel that they are losing an oppor­
tunity, they ft:ar rhar. they .rr. losing parr of rlteir autonomy as human beings. 15 

We see che scarcity principle in action in many human endeavor~. The rarer the 
<ramp or classic baseball card, rhe higher i1s value. The closer the deadline on the 
"everything must go; final close-our" sale, the more likely that we will drop e.very­
rhing Md go. In nq~ntiaticms, cffcctivr. bargainers knc•w that a cr<<lihle "cxplod· 
ing" offet (i.e., one tha1 will expire soon) can often induce acceptance. This is why. 
if a car salesman wants to get the be~t possible price from you oo that nsec! Toyo1a 
Camry, he will tell you he has another buyer in the wings, anti if you want the car, 
you had be1ter buy it today (at his ptice, of course). Mediators can also harness the 
P"''''" of ~carciry by creating deadlines :tnd emphasizing the "now or never" nature 
of tnediation during its later .~rages, 

§9.4 SETTING THE TABLE FOR PERSUASION: 
"CONDITIONING" THE PARTIES 

Now let's srarr ro look more closely ar how persuasion works in mediation. We 
begin with another story-from a law professor we know. 

When she was a junior in high school, our friend came home one evening and 
announced to her parcots ar. tht dinner rable that she wanted to be a high •chool 
English teachet. She came from an affluent family and had hecn given the hcst of 
everything. Her parents were unenthusiastic, to say the least. "High school tea· 
che1·s are underpaid am/ 1,a1•e very tittle status in this society," ht-r fa1her said. "I 
worry that you would be. imhappy if all your friends made mol"e money than you 
did mid rnuldafford to do thin11s you couldn't." Upset, she ran out o( the room. To 
hel', elemencary and secondary 1eac·hing was a noble profession. For many years 
after rhat, she thought al>out chat convers.i1ion wi1h indignation. 

While in rnllcgc, our friend flirted with the idoa of hecnming an Engli.<h pro· 
fessor l>u1· rejected that plan and decided on law s~hool. Then, after a few years ii1 
law pracrice, &he "drifted" into law school teaching. She hadn't been thinking 
about a career change, bur. she he.rel about a teaching opening ar. a neorby law 
school and applied for the position. That was more than twenty yea~ ago, and 
she's been happy in her work ever since. 

How <lir.I our friend come ro reject high school teaching in favor of the more 
lnc.rative, highet-status position of law profc.<•Ot? According to her, 1here was rn1 
"aha!" mo111enr when she realized that jusr maybe she :igreed wirh her pare111·s. 

14. IJ . • , 238. 
LS. Id. ot 244-24$, 
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l.nsce:1d, she experienced a gradual change in her thinking, without even bcinll 
aware of ihe change. 

Noted I larvord educational psychologist Howard Gardner suggests rha! most 
",elf-persuasion" is like that. It o«:urs graclually- ns a resulr of small shifts in 
perceptions and slow, unidentifiable chnn11es in viewpoin1-ra1her than as the 
result of any single argument or sudden reali,at:ion. 16 

So it is in mcdi~tion. Bringing ahouc change takes time. lt is sohtlc, incremental 
and often euc.ouuters resistance. P.ffcoh<c mediators. C<cll facilit:1cive ones, th~·rc­
fore do not wait until formal hargaining .<rnrts to cry to incluce change. They 
~condition" the parric.• for flexibility through a vadety of persunsive interventions 
that start at the opening of ihe mediation (if nut in pre-mediation discussions) and 
continue throughout the process.,., How is this accomplished? 

Creating a "Sdz,c the Day" Atmosphere. l'irst, a mediator who c'm impress 
on the parries the feeling that mctliation provides a w1ique ancl maybe final oppor­
tunity to achieve settlement has a leg u1> in pcrs11adin11: rhem ro reach agreemenr. 
This approach harnesses the power of the scoreity principle. Watch how one of nur 

@ per~on~l injury case mediators ~ses this. "carpe diem" rhc1:orica! ~he1~e, 
beguuung at the star! of ho~ op~mng .iatemem and conrmuong 
chroughout ir. Track 9-A. 

Mediators may also try to cement a sharctl sense of a spedal "scnlemcnt 
event"'" hy obtaininii "huy-in" frono the patties. Obraining a "yes" response to 
a question s11ch as "\Vould you both like to put this behind you today if possible?" 
may help create a patcero of progres. over time. If :1 party lare1 gets stuck and 
refuses to budge, the mediator can remind her of her earlier stat.~d desire to achieve 
resolution. This rechnique thus exploirs the con$istcncy principle. 

Establishing Deadlines. Mediators also commonly use deadlines to create the 
sense that time is rw1ning out on the (scarce) opportunity w sc'ttle. Actual, exter· 
nally imposed deadlines are the best morivators; this is why so many cases s~ttlc on 
rhe day of tTial and at the courthouse steps. llut deadlines imposed by mediators 
rhemsdves («t 111i/I en<f the mediation ifsu/,stautial /m>gress is11't made by 4 p.m. ") 
also work to induce sett)em~nt. Scuing such time limits is not witho1n potential 
risks, however. Can you think of any? 

Building Intimacy and Rapport. A recent survey of thirty highly experienced 
lahor and commercial mediacors asked thom to identify the "essential strength., 
and techniques" that mo8t conrrihu<cil to their abilit)' to settle disputes. More than 
75 percent rated rhdr ability to develop rapport with rhe parties - a relationship 
ot' understanding, empathy •nd mm-.. the most important ingredient of their 
success - much more important than (J('her, often highly toured mediator skills, 
•uch as the ahility to generate novel solutions m a problem.19 Even mediators 

14i. 1Jo\\·3rd G~.nlcn·c, Chaugi!'lg /\·finds 4, 1'7j (lOo.t:1. 
) 7. So1ne "'the: intervention~ ·we 311.aly<!r in thie. s;cc1iou h<1\'<: heen di.~cu.<:1\cd c3rlier. Nt' ... ·enheless. j1 is 
usct'ul tu ri:view tbetn agctin, tht<>ugh rhe di!i1tnr.ti\-c lens of pc-rsu3:>iun. 
llJ. J)y,·ighc C.nl:i.nn, ~1c-diaring L:g1tl l>isi,utes 41 ·-44. I 54-11i2.. I A 1-J 84 (19?6). 
19. Strµi1t'fl IS. GoJdbtrg. '11ut$ecrnt.f of S11cces.sful Mediators, 21 Nc.-g,or. j. ~'65 {200.~). 
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working \Vich h~lt'd-nosed, distrihutivt: bargainers undcrsrand the important·c of 
being liked as a rool Qf persuasion. 

Developing rapport with the parties stares wirh che inediacor's opening $Car.e· 
mcnt and continues through0l1t joint sessions, with many of the listening and 
comnounicarion skills that we have already discussed-active listening, atce.nding 
to feelings and surnmarir.ing-fot example. llut cel'tain methods of friendly 
pe~uasion-tecluiiques used co "niovc towards rcrsuadecs psychologically so 
chat chey will he moved to a(X:ept the persu:1der's posicion or proposal for 
action• 20 -can tnost effectively he accompli$hed in private. Intimacy is 3 powerful 
factor affecting our wiUingnes.< to comply with miucsts,~ 1 In mediation, a sense of 
"wc-ncss• 22 between the neutral and each p:trtycan best lie established in a caucus. 

What arc the hallmarks of inrimate interactions? Mediators seeking to "con· 
nect" with disputants (who an: usually strangers) engage in pre- or early mcdiotion 
small talk in order to tr-.ade on shared interests or experiences and demonstrate 
interc•t in rhe disputants and cheir lives. · 

Mediators also may invite each participant in caucus to share his or her 
pe7so-nal reacrions to the process as well "·' to proposals, hy asking qucs1im1s 
such as "How is this process working for you so far?" "[ have 1he sense 1h111 
you weren't entirely comfortable whe.11 we were talking together with Mr. 
lfomem. Am J off base?" "Are 1here things Y"" didn't feel comfortable talking 
about in ioint session tl>at you would like to discuss 11ow? .. These kinds of "just 
berween us" stat·ements convey the mc.ssage: "lam here. to help you. You can trust 
a11d ccmfide. in me." 

Conversing, Not Preaching. Effective persuasiou is a •conversation, not a 
lecture." 2·l P"1plc diffci· greatly in theil' attitudes {al>out what is good or bad), 
beliefs (about what is true or likely) and values (ah<iut what is important, worth· 
while, fair, er<::.). Thos, telling individuals what to do is generally not nearly as 
effective as having discu.-ions with them that are railored to rheir unique beliefs 
and values. 

How do mediators discover the disputaocs' true beliefs and values? l.ly using 
question forms that invite rnmplcx thinking and self-rcvcbrion. The.<c include: 

"Explore with me" que~tions. In geoeral, questions that ask respondents ro 
"explain," ·~exp/me with me," "'$hare 111ith nse, )I rJr "walk me through yoitr 
tl>ink.ing" are mo1·e useful iu inducing dialogue and analysis than simple 
n:sponsc «how d,, you retict to X?" types of questions. for example: "lf you 
could create yo"r ideal dream tolutfon horn, whatw<ml<lu be!" Or «Share ym1r 
thinking u:ith me: Wbat do you tee at the pros and cons of theit proposal? .. 2-1 

: , Peelings questions. Questions that ask "how would it feel to do Y? .. are 
likely to prntlucc more rt-vealing responses than questions such os "arc you 

20. Simnns, supra nnrc 7, :-.r ?4, 
21. \'1oodl\·~tt.I & Oe..nruo, $:.IJra uotC> 6, ac 221. 
ll. Cia!Jini> su/tr.J note.~. 3t Ja.5 ("Cumpli:lncc profc~1(ln<lls arr. forc\'t:r trying to c:st:lhfi!ih ch:lt we 
and they :'Irr. w·orlcing ro,\•ards 1be $;.1n1e goals. , . lrhiuJ ·,VC> :ue te-au;n\att:s..' ''I. 
ZJ. \\'oodward & Dcntun~ supra note 6, :\C 4. See atsn Roderick J.l:irc, Mndcm Rhcrorica) Cririci$m 9 
(19~0/. 
24. See (.'hal'lt$ l). Bre110:.lll, S:.lfe): Ques:iOt1$1har Clo:sc the S3lt- 68-75 (1994), 
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willi,.g tu consider doing Y? .. 25 Jlor example: "'fr/I mt< if I'm of( /Jase here, 
but could ii be that you're afraid that somet/,ini: really /Ja<I could happen 
if he bas the kids t/,is summer?" 

Other Ways of "Connectin)!.'' Ocher kinds of "friendly persuasion" that the 
mediator may attempr, usually in caucus, include the rok' of protector, coach, 
ally, admirer and even ad1•or.11tr.. 

Examine the mediators' choice of language in the following c.'<cerpts. What 
"xactly :ire they doing in rhese video e:<amplcs to create intin1acy :tnd rappon? Do 
all of chese interventions seem sincere? Are they consistem wirh a neutral and 
i1np.arriai ·"tanu:? Jf )'t•u were che parry ac \Vhoro these intcrvcnti<>ns \\'ete direc,ed, 

® 
would you find them persuasive? A• a mediator, are chcre any you would not 
foci comfort.a bk employing yourself? Coult\ ym1 see yourself trying ro connect 
in these ways with a pat!y you misrrusml or fnund offonsive? Track 9 8. 

Conveying Authority. Rappor1 wirh the parries, as important as it is, may nor 
•ufike as a foWldation ior persuasion. As we have noted, studies show 1ha1 medi· 
ation and subject-matrei· expertise arc highly valued by users of mediation ser­
vices.26 Consumer:<- both those experienced and inexperienced in disputing­
often want their mediators co wield an authoritative voit:e before they will be 
willing ro be persuaded. 

Aurhoriry-enhancing sratcmcnt.< by mediators can take many form•. Evalua­
tive mediators oftm talk all<lut their experience litigating similar ca.<es or ttwnpec 
their past suc.:esses in resolving similar digputc<. Sometimes, rhey confidently pre· 
diet how a case will be decided ii it .is nor seuled through mediation. Facilitative 
mediators convey authority by emphasiT.ing their mediating experience 3nd rhc 
training rhat eqnips them for the role and by expressini; their g~neral confidence in 
the panic• an<l the mediation ptocess. 

® 
Evaluate the. following video example. As a newer mediatot', would you feel 
comfortable making thc~c kinds of sracemems? If not, wh•t can you do to 
enhance your authority with rhe parries~ Trade 9.C. 

Keeping the Mood Positivi:. l'in;illy, throughout the mediation, persuasive 
1nediarors try to keep the parties hopeful ahout the process and it• chances fur 
succes~. ;~s we h•vc noted, research suggests that enhancin11 positive emorions 
(feeling happy or optimisric) and reducing negative <mes (feeling 31~er or distres.•) 
are correlated with improved negotiating conduct and outcomes.1 ' 

One way to pre-condition rhe pa rtic~ to he optimistic is co extol, ac the 
heginning of the ptocess, rhe positi<'c benefits of mediation, includiilg high st:ttlc­
mem rates, high party sati.,fa<-tion ra1es and high levels of rnmpliance with medi­
ated ogreemenr.. (We saw a good deal of this i11 connctti011 wirh mediator opening 

l'.S. \'t"oodward & Dcntuu, :,·upra norc 6. at (i8-~li; Brr:nn:ln, suvra note 24, at 99. 
26. john Landt. Hvu1 \~ill 1.owyenng aud ,Y,(:(]~,,;011 l'raai,cs '/"r01u.form F..Jch Otl,,srf, 24 fl~. S1. U. 
I.. Rev. SJ9, 8.56-879 (!9!17), 
l7. (:for'.: frc$1Hn;tn ct .,1., AotnplinJ: M<'ditdti<m to fromote r·l~gnthJtiou SuccttSs: .4Guidt:1.~ \'atieti<!S 
.'lndS,ic:nt.ifsc Suppwt, 7 H:uv, N~~or. L. Re..-. 1.7 (200JJ. 
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srntements in Chapter 6.) Research suppor1s the validity of such cl:1ims about the 
process even in cases where the parties have been compelled to try mcdiarion.2

" 

Employing humor can also pay <lividcmk Breaking the tcn~ion that tends to 

pervade media1ion sessions by the use of humor can accomplish a 11umber of useful 
goals in addition to increasing the mediator's "likability" quorien1. If used appro· 
priaccly> hnmc>r can providt' mon1entary perspective: A$ acrlous as rhc <li~putc ma~· 
he 10 the parrie~, it is not deadly serious; life has other fun par" that will resume 
when th.is case is over. Gentle, nonmalicious ceasing - of a party, a lawyer or rhe 
mediator hims•l(-can be a subtle way of suggesting !O <he parries tl1M rhr.y might 
consi<kr lightening up on• position or a behavior thar could thrcarcn th« process. 
For· the partirs) sharing a laugh 'ivith onc,s "ac.lvL·r:..;ary,, c.:an provide a pleasant 
experience that demonstrates their sl1;1red humaniry. 

War<:h how one of the mediators in our premises liability matrer useg humor 

® 
(directed at a lawyer he knew before the mc<liarion) to leaven his otherwise 
highly directive style. Would you have been comforcable acting che way chis 
mediator di<l? Trnd< ~O. 

§!>.S GENERATING MOVEMENT: A "PROGRESSIVE"' MODEL 
OF PROBLEM-SOLVING AND PERSUASION 

So much for general conditioning of the parties. In this section, we !<t:t out a 
progressive model of mediator persuasion •n<l discus.< more ~pecific approaches 
aimed at moving rhe disputants away from problematic perceptions and inBexible 
<.·omminncnrs. 

How is this model a progression? In general, it prefers participanc self­
persuasion ro mediator persuasion and prescribes a continuum of approaches 
that move in that <llrcction. Like other model~ tn rhi~ hook, this one must 
he applied flexibly to adapt to the cin:umstances of each case. Nevertheless, we 
reconunend th.is progression as the best- if nor necessarily the straightest - path 
to generating real movement. 

Our model rdlcctk what research suggests: thal "~oft sells" generally work 
bertet (and are resisted less) than "hard sells.• 29 The idea is that movement and 
change arc more likely if people ('Ome to their own rcali?.ation that the <lt..:isions 
they are making are in 1·heir imer<:sls ll1an if they have m be convinced of chis. This 
model is also consisrem wirh our general belief that pal'ty·determined, rather than 
mt·diaror-dircc.:ted, decisions arc the he.st pr<.'s(.:ription for satisfying, durable 
agreemems. 30 

What produces "self ·per&oasion~? In gene1·al, self·persu•~ion occuro when an 
alternative: point of vie\\' f>COCtratcs the thinking of the: target audience. For 1nost 
people, ir occurs through subcle rather than blunt messar,es, and through question< 
that make them think or get "under their skin." 

28. Cr<1jg Mcli{tt<l.ll & Rid~td l\1;li1nt1.u, !ii1t'Jir11ion in /.1ai,.,c: Art En,pitic..al As$~S..~mettt, .~1 !\..fr:. t. 
Rev. 2.17 ( 198!) (indic:lting cquivslcnc S3tid?.ctiun in vn1unt3ry 3ntl msnd3tnry sctti~s~. 
29. See \X'ood .... ·.1rd t'< l>cnton, $upra nocc 4, ar ZlCJ-;:16 . 
.JO. Su .\.1cE\\'an &. l\·taim.an, su/1ra n11tc 28, al 217. 
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"A•k, Don'! Tell.• ln rcv iewin~ the specific appro~chcs rn pcr.uasion 1h~ 1 
follow, yoo will notice a pattern: ~osc of thelJl '"rt wich the mediator asking 
qut'slions that bring: che lism1er inr.o a dialogue and only late!' move t<J the mtd­
iator's making explicit .intcmcnts or recommendations. Studies suggc~t thnt when 
au<lic:n<.:c~ arc f'orc,11.:ar1'.ed thac a persunsive mc:~sngc is coming, the forewarning 
cends co make the. message Jess pcrsua•ive:" People-e$pccially tho•c wlw are 
psycholor;icolly dut: in - often tune ouc lectllres and mount defensts co them, 
mentally rehearsing their counrer~rgumcnt8 while the ocher person is ~peaking. 3z 
They generally re~ct hen cr to q uestions t'hat permit them to reach thelr own con­
clusions in their nwn time. Asonec:orrunentator pcm ir: When tr)'ing to petSuRde, it 
i.> generally better to •ask rarher than tell." "3 

This prog.ression also rrack.< and ideally harvests the reward• from che 
approach to informotion gathering we outlined in Oiaprer 7. There, we laid out 
a !!Cqucntia! prnccs• in which die mediator develops informa1jon from which first 
the seeds oi empatl1y, 1hen of Sllrisfacrinn, and finally of doubc, Are pfanred. Herc 
the mediator uses that information in much the same scqo<-ncc to bring ubout 
flcxihiliry in bargaining. 

In the pages thac follow, we analy1.e an array of problem-solving and p<rsua­
sive imervenrions, rangin,g from le'" <lircc.,tive to more directive, Even though our 
progression start.~ "11of1\ 11 none of the forms of pe~na~ion we discuss are free frQnJ 
the mediator's active involvcment.:14 Ann make no mistake: Soft selling wi ll not 
work i11 every case. TI1m, ~ mcuiator concerned about achie,.ing n"oluticms needs 
to master more directive modes of influence as well . 

.. §9.5.1 PERSUASION BASED ON EMPATHY: ROLE REVERSAL 

Kole reversal is a method hy which c.1ch party ts asked to step into t1ic shoes o( the 
other party and consider how a siruarion or an L..,;ue migh! loo.I: from that pc'1<un's 
perspective. 'fhe goal i• w have cad1 pcrsoa ackuowledgc- vcrball}· if possible­
that the irituatiun might look differently wll<'n viewed from rhe other side's point 
o ( view. 

h1 rerventions using rnlc rcvcrsnl genera lly ask parries ro {a) put aside their own 
pcrHpectivc for rhc moment; lb) try wsee the issue the way the other side doc• (not 
the way they woutd see it if rhey were the vther side); and (c) articu l•rc 1hnt orher 
perspective. 011'e rhey have heard chemselves s•y thc.•c w<>rds, the other side's 
pcrspec1ivc may hceome more understandable (even if nortoiallyconviocinl!), an<l 
opposition ro ic nrny soften. On a deeper k:vel, role l'eversals con rriggct cm11arhy 
for the other $idc and even produce some thowing of strained rehtcionships. 

31. ~"illiam L 6tl\Oir. foreu.orru'(I and Pf!NM"1iun, in M.il.f' Alen & R.J.ymand Prriu, Pc,rsuasion: 
Ad ... OC<S Throui:b Mt-u-.\ nal)'1is 1•6 (1:1961. 
32. Simons.. $Hf'T'1 note i, 3t .52.--5J . 
.l.1. Stt'\\•art & <.:u.!it, lHftrt~ fl(lf C 3, QC l-l?. 
J4. Rd.ta~ ro thi;\. we do nut think tht' 1n<:diacoc should try tn cnn<:eal h;u objr,:ti,·tS t\( cl\ls .sr.1('.e, c:vc:n 
U ~he <:oulJ. ln<icccl, &omc p:Hticlpanu m.iy n:<:uil fru:n .subtle rache:- ch:.n direct ctloru to pe1iu.adc, 
ccscncini.; •.vha: appc:Jrs to bt cl\e J\1eJ i:ito1"i; .. pullins punch<:$.•• 
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There are many variacions on rhis basic concept, all of which involve the 
mediator's helping a parry sec rho ocher pcr:speccive even if at first they cannot 
or will not. As examples, rhc mediator can help che parties to: 

Consider how their "w" past statements aod actions moy have hc:>en u11dcr­
st11od (or misunderstood) hy the other side, a• in "If you were yQur 
neighbor, how would )'Ollr c1111d1'r.t i/m>p"wlj look?" Or ""J'ut y111.rs1df 
;,, Mr. Lopez's shoes. What d" you think he might hai'" thou11ht when 
you said fXJ? ... l kH0111 you don'r agree, but try to say what he could 
have bee11 thinking." Jf this fails to produces an empathic response: 
" .. . Can you u11dcr.<tand how ha might have thought / 'f/?" 

Consider how the othr.r (Jorty'• past actions might have a diffotent and 
mme innocent explanation, as in "Looking at it from Ms. Taylor's 
perspeaive, why might she bat"' acted the way she did?" ll this doesn't 
work: "ls it 11ossible that •he a"ed rhe way she did bacauso of o co11cer11 
fCJr "'"' daughter's safsty rarhtr than anger al you? ls it possibln tl1t1t 
communi<:atiom bctwecir the tw" of you had broken down so much 
thar you misu11dcrsto11d her intentions?" 

. Better apprecia te ca"h other's argumen ts. A mediotor call ask each 
party, "lf y<Ju wore the other side, what arguments would you mak11 
in suppori of their positionf" If rhe party is unable to identify an oppo­
nent's Arguments: «'Xlrmld it surprise you if she argued that her rights 
as tbcir urnther sh()u/d take precedence over your rights tlS the kids' 
grondmot her?" 

.:i Consider how a parry's Ot\'O l>art;aining propc.sals mig:ht Affect or he viewed 
hy the other ; ide-for example: "If yo« were the landlord, concemed 
about avoiditig a large, publiciud scttkment m this case, would JIOH" 
ulllmded demand-that they J•tlJ you Sl0,000, with 110 /m.nris6 of 
amfidentia/ity-bc attrocbvel" 

•· Consider how the other side's negotiation proposal• mighr look from 
their perspecrive, as in "You say that $7,.500 is totally ina<leqmlle. as 
a11 offer to settle t/1is case. I w<mder: /$ your landlord a wet1lthy man? 
... And we krww that ha doesn't have iusurance thar covers this kind of 
claim. Jn light of that, do you rMlly thi11k that $7,SOO is a 'lowball' offer 
from his pcrs{lectivu?'' 

Notice in each of these examples rhe progression of mediacor directivoncs.. 
The mcdiotm stans by asking questio11~, using neutral, even tentative lauguage, 
rather than making statement•. In doing so, she tries to get each parry actively 
etlj;8ged in recogni2ing and arriculating the compctin); perspective. One could 
easily chan&c the mediator's rheroric to make the language less ncutrol aud ~ 
lot more direcri.-e, such as in, for example, "C'mon. This land.lord obviously 
isn't a rich guy. Dmr 't you think that S7,50Q is o signifir4nl am01111J of nrm.ey 
fO?' him/" While this sort of dicec1,ivcness might be ne.:ded to promote movement 
with intransigent disput~nts,, we believe that it sbonld be u.•cd only when rime is 
running out or after •Ofter appro~dies have failed, 

The empirical literftmre on pe1"uasion supports this approach. Einp<lthy 
is best developed by hel/>inJt, Uhl forcing, parties m rccoguize rhe lei:itimatc 
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perspeccives of 1he other sidc:t.S Role reversal works mosr. effectively when the 
pa.rtic~ arc i1u1ited ro suspend judg.rncnt and open their minds to nc\v points 
of view. 

The Challenges of Role Reversal and 1he Mediator's Role. Getting panics 
1oeng:1ge in productive role reversal can be difficult. Some dispuranrs have Jim.iced 
abiliry to empathize with the pc"'1pcctive• nf others. Some will resist the invi1atio11 
1·0 reverse roks hccausc they are blinded by their disagreemenr wi1h the other •idt's 
views or are un\Villing, for strategic rea.sons, to concede that any other view may 
have legitimacy. 

Succes- in this potenlia!ly powerful form of persuasion t·herefore often 
requires the mediator to prepare the parries for ir. For example: "Ms. Chang, 
1 know how strongly '""' disagree witb what Mr. Snow has said a11d done. But 
I'm going r.o ask you to put your ciwn views on hcild few a few mint<te.s. Try to put 
)•ours.If in his shoes. I k110111 you disagree strenuously with him, but try ro imagille 
a11d tlmz put mfr> wirrds- his words-how this situation looks to him. If ir helps, 
start with the 1vords 'he tlti11ks' ... And try nCJt to say 'but' at the end of a sentence. 
C.on Y"'' try?~ Some mediarots mighc fed capable of orche•tratin11 such an effort in 
joinr sessiort.36 However, given the resisrance that is r.o be expected, iris usually 
more productive to do this kind of prcpararory work in caucus. 

Now warch how one of our child cuscody medi~tors, aftet srarcing down a 
more directive persua•ion path, shifts gears ancl tries to get llob, the father, co 
consid<r and articnlate Jane's srcengrhs as a mnther. Watch Boh•truggle as ht· tries 
to adopr the mother's pc,..pcctivc even for a few rninures, reveniug ro his own 

perspective afcer each word of praise for her. This excerpt is an exccllc111 
example of how self·persuasion wocks: gradually and oicen after gteat 
resistance. Tt~ck 9-£. 

§9.S.2 PERSUASION THROUGH HEALING: APOLOGY 

Bernice Wifaon, th.: homeowner iu our consumer case, sought money from her 
contracror to complete the kitchen renovation he never finished. llut •he wa~ also 
angry ah11ut how she had been treated in the process. Her case i~ typical: Most 
claims of past nr ongoing wrongdoing involve a combinalion of cangible (e.g., 
pecuniary and propticrary) anr.l intangible (emotional, interperso11al aud psychic) 
harms. 

Ad<lrcssin11 only the tangible harms will oice.n produce a mediated resolution. 
Bur in many cases, the mediator's ability to ~>roduc.e Oeicibiliry oo tangible issues 
will depend on dealing adequately with intangihlc injuries as well. Obtaining an 
apology or some other anicnlaced acknowledgmenr of a harm <lolle ca11 often he 
a key ingredient in producing movement. And, of cn11ri:e, beyond helping to seccle 
ca.<c•, •uch statemems c:m provide the basis for rt·al healing. 

35. Kobcrc A. B~ru1,;h Bush & Joseph P. Folgr:t, Th¢ l•ro•nisc of Mc:cti;icion: Rcspon<lin~ co <..:onfli~1 
Thruu~h Empn\v<"rmr:nt :1nd k¢¢ogni1ion L.S9··161 (1!194), 
36. (~:lty j. t-·riedman~ ·'ai.;k H1mmcl,;.ccin 8' Robi:n H. f\..Snonlcin, Saving the 1..11i;.t 1)1,1ucc: Mcdi(lh·on 
tlJYOtlJ:IJ u,1dast.tuulin;.: (Prop;r.:i.nl 011 Ncgoti;icion (:Jc;iringhouse 200JJ <~ideOt<'l)c Ji:pi\'fiu~ 1~u·-cctt1<:~¥ 
mrdfacion mndcl}. 
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Helping partie• offer and rec.:ive apologies in order ro produce movement i• 
anorher form of party-generated persuasion. To achieve thi• goal, the mediator 
must first ensure that rhe injury that needs addressing is identified. Where the 
parties are open and verbal, the m"diator can encourage enough emocional expres­
sion tCJ rake pla•c so thnt. int.angihlc harm~ are broughr to the surface and rhc 
wrongdoer <:an hear tltat the victim feels wronged. 

Where these psychic harms are not srated explicitly, the mediator must listen 
actively tosco if they lurk bt'.ncath th<: surfo«, using her intuition ('There seems to 
he somethiug he's not saying. In my experience, most victims would fe<d that their 
privacy was viola red by rbat conducr. Does be?") and, rhrough question.<, rnnfirm 
their existence. She must look for opportunitiM to hdp the patties express regret 
for past mi.takes and mi~understan<lings. She must also draw attention r.o stnrc­
ments implicitly acknowledging responsibility or 1·esret when they naturally occur 
in the 'onversation, l'epeating or paraphrasing sm;h •tatcmcnts to make sure the 
other party has heard them. ("So it seems, Mr. Gomez, like what you're sayiux is 
that you didn't expect thi11gs to escalate the way they did and that you're sorry for 
your part in what h11/1/1cned. ") 

But none of these efforts or statcme1lts by the mediator is a •ub.iitute for au 
effeerive apology offered personally by the offendin11 party t0 the party who feels 
wronged. I low do mediators, sensing that an :tpology may be a helpful or 
necessary eleruent of persuasion, bring one about? 

The Challenges of Making Apologies. First, mediators mu5t •ppn:date the 
many reasons why apologizing is difficult for people-even those who do feel 
sorry ~bour their behavior or irs effects. Many people find ir hard ro ~ckn?'.vled~~ 
the gu1lr. or shomc they fuel as a result of having caused another person miury: 
Others are inexperienced ar giving apologies, a factor that mny he influenced by 
che way apologies 'ue sometimes viewed in American .:ulture. (As John Wayne 
once said, "Never apologize. mist1<r. It's a sign of l/Jeakness." 38

) Those who have 
heen accused of (or sued for) what they feel is a minor offense may feel like victims 
themselves and thus may be resisrant to making amends. 

Second, in a legal dispucc context, the mediator must be aware of powt-rful 
.mategic 3nd cvideutiary narriers impedi.ug rhe offering of apologies. Many liti­
gants fear that an apology will be pounced on hy their adversary to justify a higher 
settlemenr demand. Dt-spirc the 4'.<mfidentiality of the mediation process in general, 
and the explicit protection given 10 acknowledgments of fault in , .. ~dcmem dis­
cussions in many jurisdictions, l.• some litigants arc detcsr<d hy concern that such a 
starcmmt ~uuld later nl' admissihle at a trial :IS proof of fault.

411 

37. See (:;lrnl J.icbm:ln & N.:i.ncy OuhlC"c) Dioetbics A1lll;uljun: .'\Guide 10 Shtlpi11g .~/J{lrf!d Solui;nns 
(2004h Duu~s l'runkel & Carol LiebnlO\n. Jf..diJori11l: Words That 1-leal, 140 Ann~ls uf foteroal Med. 
482 (2004). 
38. Llfaloguc of (;~pr~;n N:11hi'11 ~rinJc$ in She \Vo,.e a v,.J1n1u Rib/Jon (Aa;;u:s>· Pi~t1Jre~ 1949;. 
19. Fed. R. E•id. 40H. 
40. See. e.g., Jonathan R. Cohen, Advising Cli<!ffts M Apol<>gi-cs, 7.2 S. C.11.J. L. Rev. 1009 (1999); 
Oe.hocah. I.. l.c\·i, :J-..•01s. Thtt RCJ/tJ ut"A11of(JJ.'Y in .~c:di<ttivn, n N.Y.U. L. kcv. 116.'S (J997). In tt.·~l 
dispu1cs, \Ve hilVC iouncl rh:it 1c is ofrcn c:isi<:r co p1omo1c !.t:ltcmt'nts of regrc1 a1ound dte edges. of the 
confli(:t- 3bnut the parcic$' intt.•rai:tions 3nJ hu\v 1hey have 1reated each ()fhcr or ahout the ctfci.;t.s ol 
chcir con<lucr- rh3n :i.pnlogic$ fo1 C"onduct th.at fa at the core: of rhc putries' t.:unJpering legal cl;tim~­
the .. ,Nhois right" ~nd "'vlto i~ wrong" o! 1he diSIJute. u 
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j'!l,S GenerJtiug Aif11Ve1~uni: A "Progressive" ,\~ode/ uf Problem-Solr.•ing and 11n-$.uasrnn 231 

Third, even if a party is open to apologizing, rhe mediator must understand 
that certain forms of apology are ineffe~tivc, •nd perhaps .:ounterproducrive, as 
a means of persuasion. Whether tluc to the apologizer's inexpe.rience, •mharra.s­
mont, resistance or shame, maoy auempted apologies "'me out badly. Here are 
three common examples: 

The "safew or partial ap<>logy. ''T'm very so1ry this happet1cd to you." This 
form of apology iscardully worded, seeking to have it both ways: softening 
rhe victim by showing emparhy for her situation but taking no responsibility 
or blame for it. Thi~ form of apoloi;y is often used to avoid 01aking any 
"admission" of fault. 

:7 The "not responsible" apology. This rakes the panial •pology one step 
fnnhcr by adding a specific rejection of responsibility to the expression 
of regret. Jc is conunonly used in pcr.onal injury litigation where the 
defendant strongly <:nntests liability on factu:tl or legal g1·01mds. An excel­
lent example ou:urrcd in one oi our premises liability negotiations, in which 
defeii•e counsel iafter arguing earlier that plaintiff's case was "a bunch of 
baloney") stated; "first of all, I'd like /<>sh to know on behalf of Mr. Stevens 
and his comfla"y that we w•tainly feel badly about 111hat ha/1/1Cned tel you. 
Certainly no 011e would want that t() ha/1[1<'11 t<> any!lne a11d we 're hopeful 
that you make a full remvery. At the same lime, lee's p11t this in c;ontext of 
what really ha/1P<'tled . ••. " (The anorney went on to argue, arnong other 
th.ings, thar the plainriff lost "only" $3SO and an iPod, was assault•d for 
"only" fiftem minutes, and tried to minimize che plaintiff'$ cl•im-of post­
tcawn:tcic stress.I 

·-· The apology of justification. H~rc rhe apologizer equivocares, acknowledg­
ing rt·sponsibility but then explaining or justifying the wrongful conduct. 
He sftys, in effecr, "l 'm sorry I did this, hut I hat/ good reasons." In el<tremr. 
cases, he trks t.o blame the victim as part of the josri(ication. A famous 
example is President Clinton's Monica Lewinsky apology: " ... I know that 
my p11blic commmts a11d my sile11cr. abC1111 this matter gave a false im/ires· 
sion. / misled peo/1tc, ;,,duding even my wife. I deeply regret that. I ca11 only 
tell yC1u that I was motivated by ma"y factors. First, by a desire ro prow.ct 
myself from rhe embarrassment of my CJWn contfuc1. J was also cofU;cm"d 
abot<t protecting my family. The facr. that these qt<estions were beitig 
asked in a J>olitically inspired lawsuit, which has sinc.e been dismissed. 
was a consideration too." (l'residenr Clinwn then went on to attack rhe 
independent coun•d investigation that led co rhe exposure of his affair.) 

What do all of these apologies have in common? They seem w I.ck any real 
conrrition. They risk leaving the person who i• owed an emotional debt feeling 
shortchanged and angry. And although in .<ome circumst:tnces, a hallheartr.d apol­
ogy niay be hettcr than mmc at all, there is recenr evidence suggesting that, where 
fault is dear, "no responsibility" apologies may actually make rhings worse.4

1 

41. See Jennifer I\. Jlol.bi:nnoh. Apalogfo.s ;11rd Legdl Settlentent: Au F,nrpfr;cul Ex:nnilf(Jliorr, 102 
Mich. 1.. ~cv. •<>fl (100:l). 
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All of this raises the obvions quescion: What makes for an effeccive apology ­
onc that will <ausc rhe vicrim to soften in response? Most research suggests 
thar effecrive apologies are those that (a) appear w tw .•inccre; (h) amtain an 
acknowledgment of the wrongful act and the impact 011 the victim; (c) accept 
rcsponsibiliry; (cl) if applicable, promise to refrain from such conduct in the fucure; 
and (e) offer compensation fot any tangible loss a.s we11.•2 In .•hort, they arc 
complete and unconditional. 

Orch~scrating Apologies. How <loc• a mediator orchestra«: an apology to 

maximize its po1e11cial for the parties and the ptoc<-ss? First, she works to ensure 
that the ncccled words will be spoken, and spoken constructively. In the privacy of 
a caucus - having cs.t.::ihlish:.:d a degree of intimacy-the mcdi(lt.or can cxp)orc 
with the dispurants whether they have any regrets ahout their own conttiliutions to 
the dispute and whether they are willing to share chose regrets wirh the other side. 
Role reversal, discussed in the previuus section, may help a party appreciate the 
opponenr's need for such words. If 'here is resista11c.e, the mediator might seek to 
untkrstand and address ic. 

In appropriate cases, the mediator can coach the un,omfonahk party on how 
to express an apology in a way that the ochct party might accept. This can include 
role-playing as practice and advice ahour the kind of backsliding or equivocal 
statements that <:an make things worse. Note in thi• regard that effective ap<>lngic.< 
generally do noc come fro1n agents: Tloe parties thenisdves, not their representa­
tive•, mnsr do the talking. 

Next, the mediator must work to moximize the chances that the apology will 
be well received. In addition 10 coaching abou1· the conre.ut of wbar is offered, 
effective mediators understand chat an apology that is offered spontaneously and 
seeks nothing in return is more likely to seem sincere than one that is offcre<l only 
afrer it has been requested, or that comes across as jusr another bargaining chip. 
Thus the mccliator $hould refrain from treating 11ote11tia[ apologies or other acts of 
COJltrition a§ mere agenda item~ to he ncgo[iatc<l.4~ An<l the ntc<liator should avoid 
an<•the1· common pirfall: asking che viccim if he or she would like co receive an 
apology (who wouldn'r?), an<l surely shonltl not do so before the other side has 
even agreed to oifer one. Finally, once an apology is offered, the media1or muse 
intervene to prevenr an angcy recipiem from rejecting ir out of hand ancl furthec 
raisjng 1ensions.."4 

If such orchestration seems manipularil•e and manufactured to placate che 
victim> consider this: Clinical (Vidence r.ell:o; us thar a ~uccc~sfuJ apolog)' can 
also benefit the wrongdo•r, by allowing hi111 to reclaim his sense of self-respect 

42. f.rin Aon O'Hcn~ &. L>o~gfas. Ya1n, (.Jn Apology and Consilicrtce, 77 \X'c1sh. L. lt~v. l 1.?f, 
11.10-1 MS t2002). 
43. There ;ire exceptions, how~'ler. In oertain fvr1nnl 0111ti 1111Wic.: n~gv1ia1it.'n contt:JCIS involving, for 
extuople, tnaett'l's oJ international diplomacy, the (3ngu3g<-· of .. puhlic 3pologics" mi~ht bi: tht.• i;.ubjt.-ct 
of cliff.'(:t and intcnS<: n~gor~tion. Se<' RichArd i\. BHdc>t, 1'hr. N.ulc of Apolof{v i" J11tcrn11tional lau-' 
and Diplomacy, 46 Vs . .J. lnt'l 1.. 43.~, 4:l6-441 (2006). 
44. Soni('. iucdituo1·s befievt: jn C<>*chiu.g the pcos-pc::cijve te~iplent t)f ~u apolugy on h(lw· to r~ceiv< ic 
be/urt: it is accu3JI>' oflcn:d., :tgain thrnugO mlc·pfa.ying cx~rcir.c:\ in c:Jucul\. ("'lf A·tr. fou;cr<ry u1ere 
wt!Uug to apologU.e f<W his role it: tvltar /Jappot:ecf. do you rhittk yor~ cou/,t ac:c:cpt hi.s 411ology! ((lould 
ln:arinx hiln S/1''ak u10,J1:i ,,f a("''"I>')' be help(nll lf M soid something liks /xJ, 1vhat tniJ:ht you .SO)' in 
'esfJanssi") Nnt"C, hn\\'cvc:r. 1ht1c 511.;h (:Oachh1g likely <fccracts froiu the SJ'Onraocity ~:1nd thu.( the 
power) of the e<µolur.,~· jf 01111.l when it i• oftcn:J. u 
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and ridding him of the guilt or shamt· he may h:we been carrying around:'5 Given 
its restorative (as well as sett!eme11t-promoting) potential, we think thar rho 
effec1ive m:magemeur of apologies can be one of rht· mo.•t valuablt c~erciscs of 
pro~ess expertise • mediator can offer. 

§9.S.3 PERSUASION BY APPEALING TO INTERESTS: 
PROBLEM-SOLVING 

As we have emphasized throughout this hook, attempting to end conflicts by 
problem-solving- meeting the parties' real needs- is likely co be less compctir.ivc 
and more likely to produce satisfying, sustainable resolutions than efforts to forge 
mere compromises on positions. It therefore make< sense w sec if solutions can he 
huilt on parry intcrcsts - cspedally those that are shared or not in conflicc­
hefore trying to persuade the disputatlls co make positional concessions on 
zero .. su1n issues.'~6 

Before pmbft-m-snlving can oc<:ur, however, the disputants must be open with 
the mediator about chcir interests. As we have seen, considerable prohin~ by th<: 
medi•ror (usually in cancu•) i~ nfren needed to occomplish e•e11 tha1 much. And 
eve.n if the panic~ have heen forthcoming wi1h the mediator, additional work is 
often needed to promoce real problem-solving wirh •he other •ide. As we have 
cmpha•i7.cd, disputants arc often rclucrnm to share their crue needs with an 
oppotlent ou1 of feat of exploitation. Somerin:ies, they are not ahlc to think of 
interest-based solutions without considcrahlc hdp from the 1nediator. Of1en the 
partit·s will not agree to uy interest-based bargaining witil more convemional 
discriburive bargaining approaches have hit an impasse. If the sncJiator docides 
thar the conditions arc right to try problem-solving, what does this form 
of persuasion involve? 

Geccing Needs 011 the Tahle: Transparency and Further Probing. 'll1e first 
step is a return to probing to eusure d1at interests have been idcnrificd. (The 
process for doing rhis was discussed in Chapter 7.J Hen:, however, the mediatot 
can make explidt her go>I of problem-solving and articulate rhe reasons why the 
party should buy in: Adversari:tl bargaining can be difficult and limited; hy rnm­
pafison, the parries may find that interest-based bargaining potentially presents 
great advantagL·sc. 

If the mcdiawr is successful at learning more a hour the p.rtics' interc.t• than 
has been previonsly clisdoi;ed, she un then seek permission to reveal chose interests 
to th~ mhcr sidt·. Party hesitation can be addressed by che mediator promising not 
co reveal pany i11teres1s unless she deems it usefnl or to di.<guisc such intcreslli, 
wichouc revealing rhem, .•s hyporherical mediator propos:1ls. Suell "trial bal­
loons" - ideas that appear to have been thought of by the mt·diator inst.cad of 
either parcy-serve a number of 11.seful purpn•cs, which w" discuss in Chapter 10. 

4:l. s~,. l~rl}• En~d. The Po\vcr of Apolu1;-;: Ilcalin.,~Strps to Tno1-Sf1>to1 Your R~J;1tionships 12-l4. 
ll2·1JJ t2001.). 
46. To rc:brc thi~ ~cction cu thC' previous one, an 3pologt c:an be \•fowed <lS ~l sol111ion h•1$Cd on satisfyiug 
coiorional in1ercsrs. An effc,t1vc :ipof(lgy c:tn he :l po'v<"rNL fntcrcst-b3»::<l ionn o( pt:rsu~ion i1l that i1 
mo"'t'S rhc recipient row¥rd bt'in~ upca l'Q dealing ,..,;th 1hc v1roJ1gdocr. 
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Encouraging the Parties to l11ink Creatively. Jn otldition, pa"ic8 who are 
used to thinking only of convwtioMl positional apprn3ches to resolving the 
matter may need to be encouraged to think more imaginatively, for example: 

~ "just for a few minutes, forget what you tho11ght was possible or what the 
other side might be. willing lo dCJ h11re or what Y'"' tl>ink they'll m;r.r.t. 
ln.<tcad. try to imagi11e an ideal solution or evcln several Meas that you'd 
like, u;:ardless nf whether they'd work or )'OU feel silly proposing them." 

"Are them any services or other things th11t you could use or that you (.Ou/d 
give-regardless ofwbatyou think the CJthcr side would think of it-that 
cot<ld be p11t in the pot here to make this soup we 're calling a resoluiion?" 

When the parties are relucram 10 reveal information openly, this is hcst done 
in ~aucu~. When condition• warraoc, a group brainstorming session might be held 
in which multiple options can be considered wirh everyone present. We diS<:uss 1hi8 
format in Chapter I 0. 

Th.inking Creatively Y OUl'$clf. Reg~rdle&s of whether the parties come up 
with needs-based idea~, the mcdiotor can. Aft«r first eliciting propn.als from 
the parties (on che theory thac they are most familiar with cheir own needs and 
must livt· with th~ consequences of their decisions), effective mediators often offer 
cheir O\Vn ideas and refinen1erus. Many nc\vcr practitioners ~spirl* to do this hut 
feel stymied. 

How does the mediator develop this ability? l'irst, she must be willing to 
suspeJid certain ~ocial inhihitions and cc>nvcntic>n!" based c>n !\tandard or lcgalisttc 
thinking. She musr use her owu imagination :1nd hypochesiz.e solutions that might 
sacisf)' che partil'!<i' intt·rc~ts: prcJmisH:s) U"rt., thin~s that the parrie~ can cxc.:hange ­
ancl then test chem om. If suclt solutions ate not apparent, she can indulge her 
curio~ity and do mnre mer-digging. It is a matter of looking for possible trades thar 
can benefit both parties or at lta•1: hdp one without costing the <>thcr, a~ well as 
looking for possible ways to bring outside resources co bear on the problem ancl 
ease the negotiations. 

Case Examples. ·rhe following mediator questions aod ideas (-supposals- 47
) 

have generated rcspons<.:s leading to scttlcmcn[s in ac:rua) casc~-all of \Vhich 
involved ditficulr disputes: 

:: .. Ms. Williams, w/Jat do you do for a living? .. . Ob .• you own a gift shop. 
Hmm. Do you ever need seasonal help? Could Joey pay off the c.a, damage 
by hel/>ing out hefore Christmas?" 

_ uMr. Thortl~$, I see you'r1: tvearing tl shirt 1vith a moo.SH logo on it. Does 
the moose have a11y special meani11g? ••• Yuu have a cottage 011 a lake in 
Ca,.ada? ls it out of tbe question r.o talk abourthe idea of the Allens using it 
for a L'tlc.ation in liL'U of th~ pri~c reduction on the house that they're 
demanding?" 

47. Bc:l::-tuse sul·h ideas fur suJutiun au: uft..·n couch(.'(). in qucsctons rhll.c st3rt \vith .. S,,ppwe . . . "rhC)· 
hsv(' bccu duhbcd ••!l.oJlpn."'3ls." 
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... 

- "f noticmJ that the child who is out in the waiting room with yo11r h«S/;muJ 
has a disabilir.y. Isshe yo11r daughter? ... If the movers aren't 111illittJ1 l() pay 
you for ihe ite.rns that )IQU claim they losr in delivery, "'"uld yo11 be open to 
their making a donati"n lo the cerebral palsy '"search {cltmdarion instead?• 

This kind of crearivity i,n't ma11ic, nnd it can be learned. Bur it does requil'e 
lmngination, :i lack of inhJhition i.n seeking pos~ibtt· "connections'" and scJmctimt·s 
tenaciousaess in seeking theaexr idea when the previous one doesn't fly. This kind 
o{ cceativi1y can be difficulc trJ h•rnc•S when working alone; having a co-mediator 
c•n he helpful. 

The Limits or Problem-Solving. However, success in shifting the nei;ori3tion 
from position.• tu needs pro•ides 110 tt&surance of smoodl sailiug. lnteresr-bascd llell•>­
tfa lionscommouly address only part oft~ problem; che remainingissuts may well be 
distributive in char:icter. f1JI' example, even after a sincere apol<>&)', the 11ecidcnt 
victim and the drunk driver musr usuallp-.ill haggle - hopefully les~compc<itivtly­
over a monerary serderncnt amount. In a child cusrooy mediation, p:lrems "i th 
Ocxihk work s.:hcdultg might agree to an int.crest-ha.~ ~pptoach thar hdfl<' ca<:h 
patent with child care while the orhcr is wotking bur still have to divide ull non­
work aJld vacation time. ln thnt r:em:tiniti& bargaining, the parties might retum f\I 
aggrc~~ivc t:.:i.ctlc.:s, inc.:luding O\'Ctly confident as..-.crtions about rheir claims, in orJc.r 
to "win" the distributive aspects of the negociat'ion. When this ou:urs, the media· 
tor's only persuasion option may be to attempt to injcc.:t rnore uncercainty intc.l their 
thinking . 

§9.5.4 PERSUASION THROUGH DOUBT: PROVIDING 
FEEDBACK AND EVALUATION 

As we discussed in C:hapter 2, ewn the most able and expcrk-nccd negotiators 
often corne to tho medi.aricm bible with excessive optimi!IJI :ibout their clairns. A 
skilled mediator- the nnlf person in the room with <>. disinterested pcr$pccti•c ­
can dampen that overconfidence hy exposing the negoriators to fcedb3ck. Doing 
so can be viewed as a me>rc direct w:1y of conditioning the ncgoti3tors to m(>dcratc 
their positions. Asst'ated in Chapter .l, we view properlyconduc1cd evaluotirinas a 
valuable, ofren welcomed •nd sometimes justice-enhancing form of persuasion. 

Evaluation Defined. Most low·traincd mediators equate cvalu11tion with 
assessi11g the /eg(Jl strengths of the p~rties' po.<itions. However, medior.vr evalua­
tion is hroader than that; it encompasxcs feedback on any aspcc..~ of a party's 
proposals or positions, including their practicality, wisdom, fairness and, in rare 
ca~s, morality. In this chapter, \VC confine our discussion to lega) evaluation. 
For the most part, however, the c(msideratio11s rha1 govern kgal evaluations are 
applicable re all forms of Jnubt-based persuasion. 

lkcausc raising doubt by meam of evaluation is a po1entiallr c<infront:nional 
in!etVefltion, we list it laH in our "progression." 4 " llut if a f"' rty's overconfideoce 
and refusal to discuss intcr~ts is threatening to cripple themedi~rion, <hcmedi:1tor 

41:). ·1'his is par.i.Jfol en the 11ppto~h to infu•u1;1lion oxp.1!l$i~ we n."Cumro:e"Cldt:d •n ChllJ'lfCr 1, in 1\.•hich 
probing iur dvubt ~onles nlltr pr<.,~l11g fnr empath}' aml intcttsu. 

341



may have co resort ro rhis approach earlier. However, even within this mo~r 
mcdiator-<friven type of persoasiou lies a "~ofter to harder" range of chuiccs. 

Gradations of Legal Evaluation. In roughly ascending order of direaivcne•s, 
~legal evaluation" includes:•~' 

··- Asking parties 10 discuss the strengd1s and weaknt-<sc• of their case. ("Of all 
CJ{ the claims (defenses) Y"" have, whicb do ym< see as the strongest? The 
weakest? What are the problems, if a11y, with your claim of fraud? What 
percentage chance. do you see of its being rc;ecw.d? What is th" wCJrst case 
scenario?") 

Questioniug parties about eleme111s of their (:a~c, cvidcntiary prohlcm~, etc. 
("What evideno: do you have to suPfwrt your cl<1im of inadequate seeurity? 
Is ii a problem that there is nu direct evidence of how the inrruder got in?") 

· · Asking one party to respond to :tnother party's legal argumems. ("Defense. 
counsel argues that the break-in was not rMsonably forese,,able heca1<se the 
town has a low crime rate and there had neu<'1' l1een a previot<S break-i11 at 
his buildi11g. Ho111 do you respond to that?") 

Providing legal information without applyiog it to the facts of the case. This 
is often directed at parties who are represen1ing 1hcm.<el\•cs: ("As the t>lain­
ti{f in this case, ymi ha11e to persuade the jury tbat tbe defefldaltl 's negli­
gence caused you harm by a prepo11derance of evide11ce. What this means 
is . .. . ») 

.. Providing a lc~al opinion about an euid<'11tiary or proud11ral ques1ion by 
applying the Jaw 10 the facts. ("My opinio11 is tbat the court will exc11<de that 
later, because it is hearsay." "Anything's prmi/,/" of course, hilt 1 don't 
think it's likely that the judge will grant your motion for a co11tinuance 
based on the facts yo11 presenr. ") 

ProvidiJ1g a legal opinion about a substantive element of the case by apply­
ing the law to the facts. { ''.'l·ly sense is that the /'lain tiff will almost certainly 
g<-t to u,,, j"ry <m the question of whether the duty of reasonable care was 
breached. It se<ms to me that, as the defendant, you have significant risk on 
that is..<ue. ") 

Makiug a prediction about possible or probable courl outcomes. (NT( this 
cau gets to a jury, and I tl>ink it will, 1 s"" the most likely jury award as 
being in the range<>{ $50,000 I<> $75,000 . .. ) 

Proposing or recommending a specific setdement based oo analysis of tho 
law and rho fa(:tS. ( "Tf you want my opinion, 1 tbink y<lu shoultf atccpt their 
$60,000 offer.") 

/\s you can see, the fim three types of evafoarion are doubi·caising (and thus 
self·persuacli11g) quesiions of a kind already di5"ussed in Chapter 7. In the others, 

49. S1'e gene,all)' J.amcs H. St:lrk, ThP. F.thics 1Jf Jvlediat.iun Evalt~ah·un, .lS 5. Tex. L. Re..-. 769, 774 
(J 9Y7); lvt. Sha,~·. t:vc1Ju.-ition Vontio~Ulll~ Prepared for Meeting of CPR ~chics Cnmmissinn, 11.·far 6-7. 
lj?G ~on ft~t: with J3mc:i St3rk). 
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the mediator provides increasingly direct and comprthemive feedback to the 
parties by mean< of dccla rnrivt siatements. 

Note thllt a medi11tor eva luation need not be so ccchnical or pred ictive in 
nanire as 10 require substantive cxpcrti•c as a foundation. In irs most elementary 
form, the evalnocinn can simply involve the me<fauor gcrcin11 the parties co 
acknowlc<l11e reality: that there is risk in uncertainty. Unless a disputnnt feels 
chat the other side's per.specth'C is whCJlly unworthy of credit, even the mn~t hcad­
scmn11 disputant must concede (ar least co himself) r.har the desired court· Olt!CQlllC 

c111noc be assllred. 

The Challenges of Legal Evaluation. It is hard to do legal evaluarion prop­
erly and well. First, btcmse it depend.• tm imparting inforrnarion designed to 5hokc 
a party's confidence, irs "bad news" aspect is often greeted hy cnn<idcrahle "push 
back " or even anger. Second, if in1propetly done, evaluation crcart:s tht risk 1h.11 
the mediacor will be perceived as non-neutral. Third, because of rhis rislc, more 
direcrh·e forms of evalunrion rend t<J be provided in caucus, a •L-rting that presellls 
the potential for questionable mediator conducr. Fourth, even the mosr experienced 
suhject matter experts musr concede that any protliction ot comr our.Comes­
especi:1lly when lackini; rhe full advcr.«1ry prescnrarion of a rrial- i• far froni a 
scu.:ncc. 

It i~ also difficulr co provide universal 1wncralilations about how a mediator 
should provide legal evaluation, bccau•e cases and li1igams vary sc> Kre•tly. I f1) w 

inr.elligcnt the parties arc, whether chey are represented hy cuunsel and wherher 
they h~ve had pre\'ious encounter5 wirh the murt system will :111 affect how ex('lieir 
a11 e'·aluation need.' rn he in nrdcr to be understood. How emotionally entrenched 
the partie.~ are io their positions, how much they trust the mediator And how 
invesred d1ey are in the mediation pnx:t.-ss maf dictate how :lirect me mediator 
should be in her approach. The substantive content of the evalu:ition itself • lso 
matrers: An eva luation rhat s1ron11ly favors <me side muse be handled with e<m­
side.rably more tact rhan an evaluation thac poims our substantial risks and pro­
blem• on hmh s ides of the case. 

'Providing Effecrive and Proper Evaluation: Concrete Suggestions. None­
theless, here is a list of concrerc suggestions on how co provide panic• with leg:1l 
feedback ha•cd on chc literature on persuasion, the writings of ocher mediation 
f'it·hnlanrfo and our ov.tn experience; 

Evaluace only when necessary. Prvvidc legal evaluation only in • "merits" 
dispme, when the parrks arc stuck because they have different pcediccious 
of whar the case is worth or whac will happen at trial if the case doesn"t 
settle. If the principal barrier ro 6ettlemcnt is somethi11g else (poor commu­
nication, personal hostility, reactive devaluation, ere.), don't cv~luate Ulltil 
efforts to address thrnn: impediments ha,•e been erhau.•t:t:d. l\ny evnluarion 
still needed ar rl1.1r point may become easier ior the parries to accept. 

SO. S.:c, e.g., Marj-ode Con11Jtn All rC"on , P.~·a lualiun in .\1.cdi;,tliotr) in J)wighr (,ol3nn1 >.icdi acinK lt'ijd 
Disputes: Ettc~:ri.,·c Str:J.tcgit's fur L~wytu ;111d .\tedi10ttnri; 2'17-30.S (1996•. 
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If possible, evaluate in caucus. While it is possible to provide di rcct focdhack 
in joint scs6ion, the caucus setting provides two major advantages. Firsr, the 
parties will fighc your evaluation less if it's given privately rather than in 
front of a hostile adversary, because there is less potential for loss oi face. 
Second, it is easier ro tailor your ml:ssagc, by making it simpler or more 
complex as needed, or softening it by starting with statements cxpre.<siug 
empathy. If you do give feedback in joint sc~sion, he sure ro ask hard 
questions of, and poinr out weaknesses co, both sides to mointain the 
appearance c)f impartiality. 

Ask permission. If you want to give chc parties explicit feedback ahout the 
strength of their case, ic is helpful to ask if they arc open to hearing your 
views. U a party declines, is that the end of the matrer? You might feel that 
you should respect their choice; ultimacely it's their choice and their case. 
Besides, if they don't even want to hear youf opinions, what chance is there 
dll!c they will be persuaded hy rhem? But sometimes a "uo~ -especially an 
adama11r one-may betray a .<en.<iti~ity to having a weak case and a desire 
to avoid exposing ir. When this happen6, you can choose co accept the 
decision or try to engage rhe p•ny in a dialog,1e ahouc their lack of professed 
interest in what n1ay be new and helpful information or at least another 
perspecci ve ro consider. 

: . Be transparent and explicitly evenhanded. How do you react when a dn<tor 
simply performs a pr<Kedure with no advance explanation? When it comes 
to more direct forms of evaluacion, most disputants will be more open 
to listening co che mediator's n1essage if the mediator explains what 
she is about to clo and her purpos< in doing it. Even mor<: appreciated­
cspcdally by those who still wish to "punish" the oppo11en1-m~y be the 
knowledge rhat the other side will receive the same evaluative treatment. 

® 
Such preparatory explanations can procecr against the appearance that 
the mrdiator has lost her neurraliry. tkre is an example of this cech· 
nique in accion, from the 'Resnir.k mediation: Tra~k !H'. 

L Begin with questio11s; proceed to cvaluot.ive statements only if necessary. 
Consistent with the literature on self-persu~sion, asking qucMions tends co 
he more effective in producing mo1•emenr than making evaluative state· 
ments. Questions actively cngai:c disputants in che proccs$ of reassessing 
thejr posirtons. Evaluative mediator statements, hy contrast~ can 1uote eas· 
ily l>e tuned our or otherwise defended ai:ainst. Ancl they 1un the risk of 
alie11ating the parties by appearing overtly confrontational. Watch the 

@ following excerpt from a caucus with the plaintiff homeowner in our 
consumer mediation and consider: Would this have been more effective 
if done via questions instead of statements? Traci 9·G. 

Make dirccl evaluative sta1eme111s as late in the process as possible. Jf a 
dispL1tam does nor seem to "ger." the message contained in less direct forms 
of evaloarion, explicit statements may be necessary. A helpful rule of thumb 
here i.: The later the bet1er. The lon~er you wait, the more you will learn 
about the dispure. The more you know about the dispute, the more 
informed your evaluation will be. The more informed your evaluation, 
1he more credible it will appear 10 the dispmancs, who, whon all is 
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said and done, muse decide whether it has value rn them. And hy waiting, 
the parties may .surprise you and reach a r<solution based on other 
'-=Onsi<lcrations, hcfurc you ever get around co having ro make a dirt·<.:t 
evaluation. 

Use stories, analogies and metaphors. J>eopli: tend to undersrond and accept 
info1·mation more readily when it is rnn~eyed in stories, metaphors and 
analogie•. These devices can be used to m3ke difficult messages simpl<<r 
and molt digestible. They are also a form of self-persuasion: Io contrast 
ro a lecture, which may cause the lisr.encr to defend against an obvious 
message, a story, m~raphor or analogy conveys the same point rnore 
indirectly and subtly, requiring listeners to srop in their tracks and u<e 

their mental facnlries ro ponder the message's meaning and apply ii to 
themselves. SJ 

Thus, instead of predicting that "ibe judge will pro/1ahly find ai:ttinst 
you because the delays were caused by )'0"' taking on l<lri many ;obs at 
one tinic," a 111edintor migh[ sa)' to the contractor in \'Vi/son: "t:ven the 
hes/ juggh>r /ta$ trouble. keeping 100 matty torches in tbe air; if one dro/1s, 
he can get burtied." Or, in an effort to pcrsu•tlc the same contracror to 
con<ider one approa,h for resolving the Wilson dispute, he might draw an 
analogy to airlines trying to maximize profits by selling more tickeL' than 
there are seats on given flights. for example: ".fome foiends of ours got 
lmm/1ed last mC1nth {mm a flight to Orla11do bec.ausc the airline 
overbooked it. As I understand it, that's mrist airlines' regular practice. 
But 1'0f only did the t#rline put riur friends <m the next flight out tlie 
followi11g morni11g, tbey paid for their hotel a11d gave them a voucher for 
free travel a11ywherr. in th" mntinental U.S. f<7r the next year." 

Provide balanced evaluations. R....-.earch suggests thac r.vo·sided srar.emcnts­
argumc-nrs that present both sides of an issne while SllJll\C'iting why one side 
may be more persuasive than the other-arc generJ!ly more effective forms of 
peri;uasion than onc-.,idcd sratcmcnts. 52 By acknowledging that there is mur• 
rhan one side to any question laced or decision 10 he made. and by helping an 
interviewee consider the pros and cons of those differe11t poims of view, the 
persuader appear., forthright, helpful and foir.;3 Nore rh:1t rhis is another "soft 
sell" technique. 

In the Res,,ick case, for example, there was <.:onfliciing evidence aboll! 
how rhe burglar got into the building. A balanced, r.vo·sided evaluation 
with the defendant might have sounded something like this: "YcJU are quite 
right. Mr. Stevens, that there is no dimct ~vide11c.e of how the burglar got 

5!. On tht: use- of !>uch !~ure~ oi speech j111ncdiation. see Mich:lcl Rcnj::i.min & I·Jow.ard Ii. hvini:;, 
Th<.•rspeutic Famil>· Mcdi3tiun: I·ldpin!; f31nHies ResoJ\·e <.:on.r1ict 66 fl002). 
52. ~·ee .\tikc Allen. Comp:nittg the 1'ert.uat.ive F.ffe,tu:eness nf One· a1uJ Trw ·::;iclM 1\fc-ts..1ges. i~ 
Mkc Allen & R3ymond Preiss, Pcrsus.tiion: .-\J\·t1.t11:>es l"htough Mer<t-Anal)'Si$ 96 (19911). 
SJ. '1'hi$ a~nf.riolli?.ati<>n IHU&t be: qu:t.lifir.d tn uJ:c inlO :>.c<:ount tht: f31..i th11.c indivld~t<'llS ha\•e wiJe(y 
JiffcrinK t:apacitic.-s to weigh :01tl iirla]yd 1.:on1vltx arguinenrs. l•t?rion$ of 3vcri1.sc or gn•atc:c intcUii.;c.•ru..-c 
arc in gcncr.11.f h3rd to p<."l'suadc, hut murc likely to be: pen:uwJc-d by lWO·:i:iti('.d argumc:nts. I.cs~ intr:Hig.cnt 
11eoplc arc it' genera] e.1sier to pr.«.ll:t<le, bur pc,suasi1i'c mcs.<:lgcl'. dirc(.~t:d at che1u 1nu::.L l>c- si1n11Jer lo 
be unJcrsrou<l. Sii:1011.s, 1.·upta note 7. ~l 15··16, 37-38. "lbe1efnrc, you must t';Jitor ~·our arguments to 
ron:- :'lndi<"n..:c. 

345



into tbe bt1ildi11g. '/'l1at r.ot1ld be a real /Jmhlem for the plt1intiff in proving 
bis r.ose. llut tbr. circumstantial evidence-the 1mlocked window on the 
stairwell a11d the broken glass indicating forced entry there-is, I fet1r, a 
real problem for yo11. I worry that the judi;e. will let this iw1e go 10 the jury 
and. if so. that you face a ""iuus risk u/' l<lsing on that issue if tile j11ry 
hears this evidence.,. 

As with probing for doubt, discu$scd in Chapter 7, success in 
evaluating is thus aided hy the mediator's looking for what is unclear, 
rather than what is clear, in each situation. Seeking and cmhrncing 
ambiguity is at odds with the namral inclination of ma11y mediators 
(~specially law-rrained,.cvaluati'c type<) co wam to find the right answer. 

1.ead with the "i;nod news." Here's a relared point: If you think the pany's 
case has both stre.ngrhs and weaknesses, mention the strmgths first. Say, 
··for w/Jat it's wore/J, 1 think yum claim fur emotimtal distress damages here 
is quit<: stnmg, hcca11se your J>sych(J/ogist seems like a very creltible witness. 
I do ht11te co11cerns, however, about the viability of Y""" claim for los/. 
tuition expenses . ... "Providing good news first softens up yollr audience 
for any bad news m follow am! furthers the goal of appearing fair and 
ohjectiYe. You don't wanr to appear as though you arc trying to stttle 
the dispure by "beacitig up" each party with only nt-g.atives . 

. When delivering bad news, externalize your predictions. Rather than 
expressing the asscS$mcnt "" your own view of what will happen (which 
might be read as your view of what ought co happen), hlamc the decision 
maker and commisel'ate .. l'or example: "llnfr1ttunately, l tbink that tbe 
iudge will probably ntJt admit this letter into evidence. 1 rhi"k sl>e'l/ rule 
1.ha1 ii 's i11admissible bearsay." 

Don't e .. aluate unless you know what you're talking ahout. Although this 
should go without saying, many neutrals will - our of a desire ro produce 
mov<.'ml·nt - venture inh> opinion areas in \Vhich they are guc . ..;scint:; more 
th3n professing. If che main reason to evaluate in mediation is to help parties 
make more informed decisions, a.sc.,,rncnts ought to be grnunded ancl 
accurate. If you are asked a substantive, procedural or cvidcntiary question 
co which you don't know the an"'wr or arc not sure and the question is 
c1ut:ial ~,a party's ability ro decide on an itnportantconc.:cssci(•n, try UJ make 
arungemenrs for the parries ro obrain an answer by adjourning che medi­
ation co do further research or ny n.·fcrring the qu~~tion ro a knowleclg•ablc 
outside S(>urc<.·. 

Ilut out.<ide referrals may nor. be an avail.hie option in time-limired 
sicu:1tions, and che parties may <ometimcs prefer an educated guess ro 
nothing at all. How precise must your k.nowledg:e be to warrant offering 
an evaluation? Wich appropriate disclaimers (~Nnw, to be dear, I am 11ot 
an expert or even expericr1ccd in this area .. . ") the mediarot· cao provide 
"'another viC'\v'\ t'or exatnf')lc:"'f'm not making a prediction; T'm only 
t1roviding anotl1er way i11 wbicb a third party such as a imlge might see this." 

Explain fully and clon't pull your punchci;. On the other hand, if you are 
confident of your prcdicrions and you chink ch,ll a dire~t evaluative stat•~ 
mem would be useful, don't undermioe tho effort by hedging unduly or 

._) 
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giving a half-baked an~Wl'r. Remember that direct l•ngnagc Rnd authori­
r.ativcncss ;ire persuasive. 

It i~ als<i iinpoctan< to rake rhe tin1e to explain the rationale for your 
predic1ions fully so that the parties can understand 1heir basis in law and 
fact. (N.ecall: "reas1ins" persuade.) A full explanation of a mediator'~ 
prediction would include the rule on which ir is based, why the dispu1ed 
facts would call ior applyini; this rnle in this in•tan~ arid, if rhe rule i1wlf 
is a source of rc~cntmcnt, the reason or policy behind the rule. The 
crcdibilirr of the message may be for1her enhanced h)· citing authoritative 
sources. 5,. 

:_ Don't exaggerate your evalu•tioo just to produce movcmcnr. It is narural to 
wanr ro "push" parties who are •tubbomly dug io ro unreasonable ora°""". 
But being dirct.~ is not a license 10 provide overstated- or delibet'J1ely 
incomplete.- evaluations. If, for enmplc, w me judges might he inclined 
I<> allow an unrcprcocncccl party to imroduce a hears•y letter, a bo lo.need 
tvaluation ll) such a party would include an appmpriace qualifier: "On the 
other hand .. this is a small·claims cCJutt; you are appearing witho11t a lawyer; 
and some iudges might lei the letter i11. I don't think it's likely, but it is 
possible." 

·- Io rare situarions. coofront. l~ertAin rare cir<.:umsta11c.es \Varrant blontn(..·sl'>. 
When • parr.y i< taking a •tance or making a decision hascd <in offensive 
views C>r patently wrong reasoniug, the mediator <)ught l'O deal with such 
ideas, carefully l:>ut dircaly, in caucus. ("Mr. Jenkins, yrm s~em to have 1J 

co,.viction tlu:tt (1oot>/o lilw Ms. job11son can be refi.scd the <)pportuttit:y to 
rent units i>t your building, sole/)• on the basis of their race. Where did )'Oil 

get that view from? . .. / sec. WcU, this is a sociery where each /1emm is 
cntiJJed to hold n/1inio11s as they wish. Bur I have to tell>"'" that your views 
are incompatible with how the law regards h<>using opportunit:y and, based 
on my experience, I ,-an a5s1trc )'OI' they will not pre1Jail at the bearing. 
Mm·co11er. if you /u:rsut ;,, that slance, and giuen her rca<tion, I will have 
no rec<Jur5e /;tlt t<> le.rn1inate the n1ediatio11. 't} 

The Range of Evaluation: Video Examples. As you watch rhc lolluwin11 
efforts to produce movement through evaluation, consider: What do you like 
and not' like abour the mediators' different c\•aluation styles? Whm ~re prindpal 

@ 
differences in rhcir appruaches? What factors in each example tn11de it more 
or less effective? How, if lit ~II, does rhe presence of counsel ~!feet the above 
suggestions for providing effective an<l proper evaluation I Track !l·H. 
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to the High Costs of Litigation 

CPR lri•timte for Di•p11t< Re3olucion 
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ADR Tools. Whe n parties Jock horns in a biuer confronauion o~"er 
mone)'. s"tdement often seems impossible. Sm a mediator can do a lot to 
mo\'C the panics in rhat direction, wri..,sJ. Michael Keating, Jr •. a mediator 
with the la1,· 1irm of'ChriS!opher H . Lirtle &: Associates. Mr. Keating of'fen 
tips abour ho"· to keep the parties "1lking e1·en after ther insisr that a 
demand or offer 1.$ chc ·absolute bouom line .· ............................... Page 93 

How to Screen Neutrals. L'ntil \oniform disclosure requirements become 
genanllyendorscct within rhe dispute resolution cornmunicy. ADR Counsel 
muse be sure co get adequate disclosure "'hen screeni ng and selecting a 
neutral, ll'rites Harry· K Ma%adoorlan, imis<ant general counMI 3t CIC:'IA 
Coml'\1J\ies. :.Ir. ~luadoorian. a member of CPR's Commission on Etllics 
and Si:andards of Dispute Resolution Pracricc. offers a comprehensive 
O"e1'it"' of the questions ADR Counsel sho\lld ask . ....................... Page 95 

MainstreamingADR. In a candid round table discussion at CPR 'sSpring 
Meeting. leading corpor.tt<' counsel and law firm members discussed some 
of the frusrrations thc:-y face "'hen r~ing to incorpor~te ADR iruo rhe 
mainstream oflegal pr:icticc. The)' idc111ilieds1ra1egics other ADR Counsel 
can use co insti1u1ionallze A.DR ......................................................... Page 98 

Set.tlement Obstacles. Other p rograms ac the Spring Meeting tool: 
audience members insiM rhe mcdiarion room 10 identify emotional ob­
st.,des lO sculement and hone their barg:iining cechniqucs. An innol'ati\'e 
session chat combined lecture "ith role-pla~- sho1<ed how negotiators can 
1t1m an Initial adYerse decision into a resol ution . ........................... Page 99 

Praotioe Notes. In disptotcs 01·cr stale claims, c;ues 1ha1 were meant to be 
arbitrated can "ind up in co\ort. But " 'ell-drafted time limits in arbitration 
agreements can aroid that problem. WilliamJ. Nissen. of Sidle~·&: Austin, 
analyics the lessons of • recent casc- and offen some tips for drafting 
bus iness agreemenct .................... ........... ........................................... P<Igi! 94 

Private judging. El'en when a dispu« has r~ached litigation ;i.nd there is 
no predispnte ADR clause. ach·ocaccs should consider private judging, 
"rites Joseph]. Dehn<", a la<wer ,,;1h Frosr 8: J~cobs: He describes cwo 
recer11 cllSCS in 1\-hich prh':lreju dging :ichie\'ed quicker. more eco nomical 
results tha1\ !he parties could ha,·c •~peered with other dispu1e reso tmiou 
mcth ods . ..... .................................. ......... ............................... .............. Page 9 7 
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Mediating 
In the Dance 
For Dollars 
ByJ. Michael Keating, Jr. 
\ ' inuallr "'"''1·conflict in1'0h-es a sirugg!c 
O\~ Tesources. Litigation, "itich char· 
ac teristioill~· transmuces \\TOngs into dol· 
I=. is foll o! ' distriblll:i\'e • di.sp\ltes chat 
reqi1ire parties to di<ide a sum of mon~· 
representing the spread ben»een a de­
mand and lln offer. 

t.: nlike 'integrati1-. • dispu1ts-1ho;e 
with lots of issues and opponunities 
for tradeo£Ts (based ~·pically on the 
parties' continuing rclationship)--<li~ 
tribuli\-,, dispuies im'Oh'C an unadorned 
"dance for dollars.' That maJ;.cs distcibu· 
ti\'e disputes among che most difficull 
co mediate. 

What docs a mediator do \\-hen the 
dlspmc consisu large!~· (if nor solelr) of 
a monetar)' dcnt>,nd and offer, "ilh no 
fllwrc relationship ac scakc. as in per· 
.onal injury and some contractual dis­
putcs? Once parties idemi~· reasonable 
pniametcrs or anchoo-s in ~ distrib\lr.i<'C 
negotiation, the)' ,,;u reach senlcmcnt 
(ifthc:perde) '"l')·clrue to the mid-poinL 
The operat:i,.., term here is "ttasonablc ." 
A mediator muSI e11gage the pnrlies in a 
serious search for rc>l$00t:lblc parameters. 
and help the disP.mants mo\-e to a muru· 
all)· acceptable mid·poinr. 

In the da ncc for dollars. a party ";n 
occasi onall~· begin \\1th a n e\'en Jo,.·er 
(<ontin tted on pagr I 03J 

J. Mirhatl K.nting, Ji: is Of Co11•srl lo /ht 
(aw firm of Claristoph,.,· H. Lilli.I & ,-\ssoo'· 
alt$ in PT<111itfrtrrt, R.f. 

, Routing Slip• sec· Back ,..,. ' 
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How to Keep Parties Talking When Money is the Issue 
( (Onlintrtd from front /Jagt} 
offer or higher demand than "'as on 
the table before rhe mediation began. 
(,·en whe n partie5 are fully con.scious 
of 1he need 10 reach some sort of ac­
commodation. thcr are reluctant to 
begin bargaining: they worry abom 
.sending the 11Tong .signal or being ex­
ploited b~· the other party. 

The m ediator can provide both 
gujdanc" and safety in thc.e li111a­
tiom. princip:illr through the we of 
th e caucus. (See t\lltmalives, .Juh·/ 
August 1996 al p. 85.} In an inilial 
round of caucuses, a mediaror will 
want to explore ' 'ith parties the gen­
eral nature of their demand or offer; 
g;o.uge die flexibility of each party. and 
undcr.r:tnd each part\.".s level of so­
phis1ication about the negotiation . II 
b not even necessary to emerge from 
this first rouncl of caucuses with a new 
offer or demand. \bu want to begin 
building empath~· and 1ms1 wiih the 
pa.rties, c;:om1nunicn..tc your under· 
siandi11g of their positions and sho,. 
~·ou 're dedicared to a fair bargain ing 
process rha1 will protect them from 
exploitation. 

Reasonable Anchors 
The mediator needs to be endlessly 
pa1il'nt in distributivt' bargaining. Re· 
sin the temptation t.o push immedi­
oul}' for settlement. Reasonable 
nnchors rardr su rface immediarely. 
Especially use fol in lhe quell for those 
anchors is your insistence that parties 
prO\ide detailed justifications for their 
demands or offers, and for their rejec­
tions of the other side".s offen or 
demands. This helps you understand 
belier the strengtbnnd weakneMes of 
1heir positions. and arms you for 
rhe difficult push to reality thM may 
follow. 

Sometimes parties who are reluctant 
tq begin bargaining need assurance 
1hat the gh-e·and·take will be recipro­
c"l. Pare of che mediator's cask is 10 
protect the barg;iining process by mak­
ing sure that concessions are re­
sponded to in a meaningful way. That 
can curb. or at le•st reduce. the fear 
of exploitation that oflen inhibits pr<>­
ducti\~ ba~ininlt'. 

Initial concessions in distributive 
negotiation are \m1ally the largest and 
tend co come mo.s1 quick!)·· As the pro­
ce.sscon tirtltcs1 concessions shrink and 
cake longer LO click Smprisingl); many 
negotiator. seem ob\hious to this pM· 
tern: They begin with piddling or in­
sulting openings, discouraging the 
other party fron\ serious bargaining, 
and prolonging i:llc negotiation pro­
C<"u. The mediator needs LO help the 
par ti es think 1hrough the lil;.,ly impact 
of their initial conce3sions. 

Lengthy Bargaining 
. .viother thing sophisticated parties and 
counsel must understand is that an of­
fer of SW.000 to S60,000 is perceived 
OJ a commiuncm lO $60,000; a demand 
for S'i0,000 to $60.000 is in tcrpreted as 
a demand for So!-0.000. Many people 
aren'tprepared for lengrhybargaining: 
1he1· prefer to think rhat their first con· 
cession "ill bring the process to a quick 
end, as the other party gratefully and 
immediately embraces the new offer. 
The mediator needs to educate partici­
pana about the pace ofbargaini ng, and 
orcheslr.lte its progress. 

E'·en in distributive disputes. the 
mediator must look for 11-a)-. to intro­
duce integratiYc clements. The timing 
of pa~mems, creation of a strut:tured 
se11lernen1, papnent in kind or ser· 
'ices, rebates or discount!. are all ways 
of mane1n-ering a seemingly inflexible 
distributive dispme . The idea is to en· 
hancc the payoff LO the payee, '~hile 
red udng the cost co th c payor. H the 
gttp be-ch·een lhe parties' pos:irions is 
close, such a gambit mar help dose it. 

One characteristic of a fierce dis­
uibuch·e confrontation is the tendcnc)' 
of parties {O demonitc each other"s 
molirations and behn,ior. A mediator 
has to focus the parties on bargaining 
and, "ithout assuming the role of ad­
l"OCale for !he mi.sing parer, take the 
1·enom out of the dialogue. 

Too often, partieund coun~I allow 
l11famation \\llh their percei,-,,d legal 
alternacives 10 preclude meaningful 
bargaining. In such cases. I urge the 
p;irtics to pm their expectations on 
hold, and ask them to work together 
in craftinf; the bes< p0uible d~I. Only 

when parties have tha1 proposed seule· 
nient, should they "~igh it agains1 the 
option oflitigating. 

Many distributh·c negotiations in­
vol \"C a I ump sum dhisibk in to a vari­
ety of components. A personal injury 
case, for example, may include medi­
tal expenses, lost \\'nges, pain and suf­
fering, interest, and attorne)"'s fees. 
T)pically, each element is anal)'2td 
and subjected separa~ I~· to th.- push 
and f!Ull of bargaining. But parties 
may place widely differenc \'alues on 
each component of. the recover,·; 
once such differences become e•i· 
dent, the smart mediator mO\·es back 
to bargaining O\'er the lump sum. 
That leaves the partiu free to ratio­
nalize distribution of the sum in an)' 
manner th er choose. 

Joint Session 
White much of this bargaining proccs. 
ma)' best ht! execuccd in the caucus, if 
the parties ttm~in significantlr apar. 
the mediator ought ro bling them bad: 
toge th er in a joint scs..ion. The media­
tor then needs <O help them rehearse 
their di.fferences u calmly as possible, 
wilhout intcrpeuonal unpleasantt\ess, 
so both sides understand the nat\\rC 
or (and reasons for) the remaining 
gap. This may be the most critical point 
in de~·eloping a mutually accepiablc 
bargain. 

The mediator's goal is to get the 
parties to bridge the remaining gap, 
and that requires positi\'C, forceful in· 
~n·entioo. le is time for the mediator 
to put a range of numbers, somewhc re 
near the mjd-point of !he difference 
between the parties, on the table. lt is 
no1 the correctneu of <he range that 
count!. The aim here ls simply to keep 
the paTties' dialogue-their "dance for 
dollars"-alive. 

Ideally. the media1or should present 
the numbers not as an e\'aluation of 
what the case Li worth, but as sums,. 
which the partie5 might be able to '"tt 
They may react \\ith outrage at the sug· 
gested 6gur.,s, and the case mar not 
settle anp••here near the suggested 
range. But meanwhile we "-ant the dia­
logue to continue. Di.>tributi,·e dispu :es 
f<<mlinzud on Olzdr /J<l£t) 
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Routing-Slip: 

Please circulate 1111.'i copy of 
Attcmatives to c:olleaCJ&es 
who should be llWiln:> of 

developmenbi in altemative 
dispute resolution: 

D ::=I = ==:::::; 
D D:=I ====: 

D:=:I ===========: 
O::=:::I =============; 
D :=======::::::::::::: 
D :=:::::===========: 
D:=:=======: O...._ _ __. 
CPR lnsticute for Dispute Resolution 
S66 Madi.son Avenue 

'· New York, N.Y. 10017-3 122 

Emer my subscription 10 

Alternatives 
"' ell< High Co>u or Utig:uion 

A one-vear subs<:ription i~ 
SI 75. I understand I may 
cancel my order any time 
within rhe first 30 days of 
billing and not OlYC a thing . 

5 Check enclosed. 

· . Bill me. 

~Ue ch«b parab~ lU CPR lnsUrua: 
for Dispute Rc:to\uUon. 

,\faW to: 
CPR IMdcuie for Obpu~ RCSQfution 
366 M:adisou Avmu.c 
N<w\l>rk.NY 10017~1!!2 
Tel: (!l~I ~90 Fax: t2J2J 949-a859 

Keep Talking 
(conlinutd from /'Y<rM:,t.$ />at<) 
will cvc niually settle if the gap ~tween 
the last demand and offer i..sufficienrlv 
nnnov-• at the conclu.sion of the sessio~ 
for ir.u-tics to keep negotiating. 

Pal.icnc.c ai1d optimi$m are ah~Ylvlr· 
1ue1 in 3 mediator. but that's especi:illy 
true in a distrihutivr dispute. ":-lo g:ip 
toO wide· iJ the m<>tto. even when par· 
tie~ ieem impossiblv inflexible. A me­
dlaror newr know.; what the partk• will 
accept in the end. Therefore. a parcy·s 
d•'SCJiption ofa demand or offcrnHhe 
"llbsoluu: bottom line· is meaningless. 
I have warched many pudcs plummet 
1hrough "bottom lines.• The c::r.cric. in 
the face of a 1'Dlcmn dcdar.uion of a 
~·s bottom line. is simply to ignore 
it and move on. 

Even with parties locked in a bitter 
confrontation ow:r money, :t mediator 
can do a lot 10 help. Media don is jun 
u rclevam in distributive as in integra· 
dvc •lruations. In both, the mediators 
role is •o na<iga1c panics through what 
looks like a normy and unmanageable 
negotiation. ll 

BULK RATE 
U.S. Pos12gc 

PAID 
New York, N.Y. 

Permit No. S748 
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Making Sound Decisions: How to Help 
Your Client Evaluate Settlement Options 
BY ELEANOR BARR 

imoiPnc dlC!IC (WO''"""''"''" '• 
Smuz..W J. A pb.intilrs 12..y<< represents 

• diem wloo lw fifed a sexual har....mem &ui1 
~· her emp~. At mediation, the 
bW)":'t makes an inirial demand 0($500,000. 
'This nwnbct rdlc,:u the lawyct's .....,,.,..,t 
of hi.I clic:11rs best"""" ...,,...,;!). 
Jn private, <he lawytt disGwscs 
wi<h hio client cite risb and un· 
CUlllincic ofli1ig:11ion, and the 
p<»<ible outCJ\mcs if the ase 
goa ro ttial. He td4 his di0111 
that die has a •good" cluru::e at 
winning on Liability and a 
"pcetty gooct• dW?O: ., cclk:a­
ing a "•i:l-ligwc • danuge :>wani. 

Secuuio 2. A dd'cnsc lawyer n:presenu a 
oocporau: dicn1 who is dtc target of a sait 
filed by anoih<r oompmy fos bn:acla of 
0>ncr.m. At mediation, 1he plaioriff's initial 
denwid ii $750,000. The dclcmc lawyer 
tells her clienr clu.r she btlievd the client 

winning •nt2ns, they gave thr« dilfornt 
rrspon•er. 40%, 60%, aru! 75%. 

lo ord(.r •o make sound, a.ppropria.tc 
dcx:islona about wt1crhcr to setcle or go to 
ttial, di.c:nts: need dur information tha.c l' 
not swcepciblc to that kind of potential 
misund<:nrandins. 

This is where: decision analysis """ be 
very useful. 

Decision analysis, also 
known aJ litlg,uion risk an:aJy­
.U, can help di"'1t> er.du.ate 
multiple uncertainties in a 
•ui1, rhcrcby helping •hem 
mW bc<rcc do:ision.s about 
wlu:dter ac not to settle a case. 

O«Uion 1n•lysis boil. 
d<rwn to die following thra: steps: 

I. Dctcnninc rhc possibk Otl!COJ>ld of the 
1uit and !he li~elihood of their occo•· 
n:nce: 

2. Dcrcrmlne the no: """ or De( g;Un with 
1cspec1 1n each ouccomc; snd 
O.tcrmine whethtr nonmonctaty fac-
1on • ..., inAuencing your dicru's dt:cision. 

will "probAhly lose on liabifiiy, bur rbat she 3. 
doesn't 1hink th•t plaintiff could colloct 
"anything nor" $750,000. 

Have dtuc lawyers clearly explained to 

their clionts the poccnrial upsida and 
downsida of 1hci r ascs? No, they havcn'c 

Sutt, lawyets ~•c words to describe po· 
tenlial licig.t.tion outeomel~ Bui sioe:c 
wonls alone an be inrctptetcd in a wide 
variccy of Wl)'S, they ofren can load to rc.J 
mil-u.nderJtanding. For ci.ampli:~ when 

throe people we"' :aok•d ro ew;plain in o per­
centage what • • P"'tey good chance· of 

. Thiulllhol' Is on atlomey-modlolorfo Los Aog<!W. 
Slit m..it•.., burl"'"· <mptoymon~ mot KUl.t, 
tnvf'°omem>I aod prnon•I lojuiy I>'#. lkr Wtb 
sfte b WW'tllJ.eteanorbarr.com. She is • fltllow tr. 
1M lntematlon1t Aademy or Mti111bm.. 

A decision tree is a simple viswl way '° 
depict this proc;.c.ss. Building a sample da:i· 
•ion ire.: will dcmon1mcc, •••p by step. how 
ibis proce.ss wuclu. Foe those who have math 
phobia- fcot n0tl A decisioa tree only re­
qui1<1 basrt: •rithmaiGand can bee:>$ily per· 
formed whb some 1'21"'' and a C>'.lculaw~ 

AL<umc ~vu - rcpn:1Cnung a cliont who 
is being a suit for bn:ach of CQtltt:aCL 

Sup I : l>r=me ,;,, f'D"ih/r • ..,,_," 
and tht likdilmd ef their •mmm<'. 

You bo:gln the procas hy a<king two ri,·­
ocal qucsriol)I: fl"'· w!ut are che i:hano:s of 
winning and th< ch.>nces oflosing on liabil· 

(cootimied on page 13) 
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Sound Decision Analysis 
(continued tro•> f19nt P<9•) 

iry? And """'nd, if ywr di<11t loSCI, \vlu1 

damage :unoum wnul.I be owardod and wruu 
ii !he likclihood of thi' oocuningl 

Ln ch.is case, you e$limatc that there it a 
70% chance diar a trier of fact will tktt:rminc 
el>< com= w..o brc:aclu:d. and a 30% cn..­
dw • trior of faa will ~=inc no h<cach 
oa:umd. You note i:hc probabili1ics on du: 
tm:$ brand><$, as depjcted in Figwe A below. 

Yon men continue i:he "'' from U.c 
broch branch 10 identify die nexc UJlllCl'aio 
""""" damages. Your cvalU2tion considm 
the merits of die pwntiff's claim for actuol 
.., wdl .., consequential damagu. 

You may ckci<k dut if damages ;uc 
•·....,ded, 1here •re a >arirty of p<Wihk 0111-

CO!l'\C$. ff so, it is useful to ~ diem 
into =ges. For <>=lple, an cnluarion of 
ihe d.amoge J>ng< might be $200,000 (INw), 
S450.000 (medium) LO $600,000 (high). 

Th= tlm:c porenti.al ou<COmcs an be 
drawn Oil die~ branch. Sec F'tgUTO fi 
below. 

Finally, assign prob•bilitie. to the!c 
duee ouloon)es, bad on the ancngth of 
die pbintilf's damage da.inu. and pur them 
on ihc uoe, as de1>i<:..O ia Fogutt B. In this 
as<:, you bdir.« chat ihc pbinciB's dolm 
for 2a:wd dam~ is ""'"& but me daim 
fOr conscqucnrial datnag"' is wt.\Jc. For ex­
ample, 1he probabilities can be depic1ed as 
2 70% c.h>ncc fur $200.000, a 20% chance 
for .5150.000 and a 10% chance for 
S600.000. 
~ tree is complccc. Remcmbc1, dfci. 

sion analysis is only :u good as the csiiiru.-.. 
wed. JO ir'• impoiwic to make 1he most K· 

d in«. csnm•<a possible_ 
The n<l<t nep is to ovalua<r die OUOOO!ru!S. 

Sup 2: O....,,,,in< tlu Nrr C .. a Or N" 
wins "' y.,,, C/imt. 

To cvaluaic o:he OUl<>)tncs. muliiply the 
p<».siblc outcomes of .. di ... enc by their 

Figure A 

_ ..• ,, 
Table I 

Medium Ran~ 

(.70 x.70 X 200,000) I (.70 X .20 X 450,000) t (. 70 X. [ 0 X 600,000) 

$98.000 • 63.000 • 42,000 $203,000 

Table II 
A--.ge 

°""'"&" A._..r 
F..Uou.tod 

Attor.11eyo Fee. &.lld Cosu Tow A"<Rg< eo. ... 
$20.3.000 + $70.000 = $273.000 

prob<.bility of occuuins. foor ... mple. the 
...Jue of the big, ~ if a bte1ch oa:ua 
would b< 70% x I 0% x 600,000 • $42,000. 

Then add the ptoducn of cacli poc.otial 
outcome. See Table I .ix-

n.. $203.000 fig=;, IPOrru:rime:s a.Hod 
the apa:ttd v.oluc, O< &om th. litigator's 
~;""' du: 2Vtng< amounc ®t a trier 
of &a would •w.ird. 

Nat, auimaie the liti~rioD co.s.ts, in .. 
duding attorneys' fte1. Assume you estimate 

these """ "' be $70,000. nus amount 
should bc added to that the dimt has a 
complete pic:twc of ill<: oec rcsuh. Sec Table 
11 above. 

Tbe $273,000 •mounr can be cba.rac· 
t<:ritcd »th. coral •~rag< co•u for rhc dc­
fmdant tu take dte cue ihrough trial. 
Ocarly, dco.:ision •nal)'li• docs not gu:uan· 
tee what will happen at trt.1. Bui it pro· 
vides a single number rh•1 your client =i 

US< co compare: the po1cntial coses of uial 
with hi< ot hcr current settlement position. 

If you do not w.nt 10 reduce the pol­

<ibk O.ua>mc:s of trial to a single nurnh<t, 
then don't take this fioal st<p. You would 
simply di.gram tl1e rrec, :u outlined in 
thi.s article and dcpiet<d bdow, with the 
range of possible outcomes on liability 
and damag ... Thi.s. hy i"elf, can ltelp 

your clitnt ev:>luat< settlement optioru I 
comparing them with the porcmi.J cons 
qi>cnccs of tri,U. 

S<rp J: DernmiN Whrlhn ~n.Afqn&n 
h=n .A ... lnf/um<itig y..,,. C1ienis Dmsio~ 

Oca.ion analysis OU> be used n> CYJ!uai 
the non~moncury &c:tors such as iim' 
emotions md atcicuJe towaid risk. Who 
helping dlents cvaluare &«dcment option: 
its impoJUnr "' aplott these incangibl 
&ctors, bc.:>wc: they may affect the dime' 
1ertkment rang<. 

These inWlgible f.u:ton can be qwnti 
6cd. and added to du: dccirion ""' winf 
tbo anilysis described abavt. 5ut it'• ofta 
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Evaluative Mediation Techniques Help Achieve 
Success 

~~) 
". ~ '-'r., .,., .,.., ..... 1~ ... ~ 

I~,/ ~W·.ilt ~ .'L:I l'\t, .. tom 
by Jeff Kichaven -"•PM•ti•r lifl•-«i..., Ag~-"' 

Jeff Kichaven writes on mediation for the Int·ernatlonal Risk Management Institute. First 
published on LMBI.com. 

~II;;!< Here ro prtnt Thi!i 
Close wl1lrlgw 

A March 2008 report of the American Bar Associalion's Task Fnr<.:e on 
Improving the Quality of Mediation confirms what is obvious to al l who 
participate in commercial mediation: There is "overwhelming support" for 
the conclusion that lav.yers want mediators to provide "analytical input ," 
or, as we more commonly call it, "evaluative mediation." The marke tplace , 
has spoken. 

The Task Force's conclusion allows Iitigdtors and mediators to enter inlo 

.. • 

a new discussion about hn~v all parties can work together 11) serve c lients better. We uo 
longer have to beat the dead horse o f the debate between "cvilluative" and "fm:il itative'' 
mediation. In commercial c-ascs, both evaluative and facilitative techniques arc necessary 
for mediations to succeed. The new discussion can probe difforcnt aspects of "cvaluativ<.: 
mediation" more deeply, understand them more thoroughly, and use lhem more 
intell igently. 

Evaluative Media tion Qnestjons 

"Evaluat ive mediation" is not one-size-fits-all. There are many ways a mediator can 
analyze and evaluate a case. The litigator's responsihi! ity includes distinguishing between 
those ways and using the resource of the mediator in 1he ways that hes! serve her cl ient's 
interest. 1 !ere are some practical questions for litig.,tors to <.:onsider-·· and discuss in 
advance with the ir mediators ··so lhat med iato rs' analytic and eva luat ive techniques can 
work as well as possible in any given case. 

ls the l\'led i:11or's E\·aluation Wdcomc? 

While the answer is generally "Yes," sometimes il will be ''No." In some c.ases, the 
med ia.to r's evitl uations will be needed only by the other side and no t by you (tho ugh there 
is gcnernlly some b<.:netit lo the mediator shllring some analysis or input with ea.ch party). 
lfyou don't want the mediatiir's analysis or evaluation , please tell the mediatqr in 
advance. But be warned, it's hard for mediators to refrain from evaluation entirely. 
Through to ne of voice, facial expressions, word choiec, and otherv>'isc. you viii! get some 
impression nfwhat the mediator thinks of your case. 

When rs the Mediator's Eva lua tion \Velcomc? 

... 
C•4""UUW• 1n.n.:: " . " 
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Timing is everything. A c-01runon mistake among newer mediators is to lay on too much 
evaluation too early. Remember, moST experienced mediators would li~'t "evaluation" 
among "techniques for breaking impa-;se." It generally takes some time at a mediation for 
an impasse to reach the point where "evaluative techniques" become appropriate. 
Distinguishing that point can be difficult, and you know your clients' tempcrnrnents best. 
So, litig,1tors, if the time for evaluation ~cerns ripe to you, please say so if the mediator 
doesn't raise it first. 

What Form Should the ll:valuation Take? 

A medfa1tor'~ evaluations can take as many forms as there are stars in the heavens. The 
Task Force's report lists some o f the most common: 

• Ask pointed questions that raise is.~ues or imply answers. 
• Give an analysis of the case, including strengths and weaknesses. 
• Make predictions about likely cou1t rc.sulls. 
• Suggest possible reso 1 utions or .specific settlements. 
• Apply some pressure. 

Most experienced mediators are adept at all of these h::ehniques, and more. Arc some 
like ly to be particularly cffoctivc wilh your client? How much pressure do you want the 
mediator to exert? Again, litigators know their clients best. If they share their insights witl1 
the mediator in advance, the mediator is more likely to perform in a way that helps all 
involved. 

Should the Mediator's Analysis Be a Ncg.ative F. valuation? The conventional wisdom 
about "c~-a luative mediation" has long been that liiigalors want mcdialQrS lo !di the o lher 
side tliat they have a weak case. Sometimes, that is indeed the request, but, at least as 
oflen, lit igators want mediators to help hreuk bad news to their own cl ients. If that is the 
assistance needed, it helps to tell the mediator in advance, to share what hasn't worked so 
far. and also to 51Jare, in the litigntor's best judgment, what is likely to work at the 
mediation. 

Should t he M.ediator's Analysis Be a Positive Evalua!ion? Another piece of conventional 
wisdom about "evaluative mediation" is thal mediators just tell everyone involved that 
they have a weak case. This is not how experienced mediators practice. And, it's a bad 
reputation for a media!or to have. Jf a mediator rctlexively demeans people's cases, the 
mediator wil l do her t hing. leave the room, and then have a lawyer t)lrn to his client and 
say, "She te lls !hat to everybody. Don't bclicw her." Rather, it can be refreshingly 
.Uberati.ng lo hear a mediator say, "You know, there are no guarantees in lite, hut you have 
a pl'etty good case. I think you're like ly to win: Now, are there some reasons you might 
wanl lo consider settlement anyway?" 

\\i}u1t If the 1\-lediator's Analysis Difl~rs from the J,itigator's'! 
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At 1ime.~, a mediator will a.naly7.e and evaluate a case di!Terencly than the litigators 
involved. The mediator might have a blind spot-<>r the participants might. In liflY event, 
both henefrt if the mediator knows in advance how the litigators wou ld like the mediator 
to handle this possibility. There are many ways for a mediator co bring these di Cferences to 
the attention of the litigators, and they probuhly have enough sdf-awareness to !mow the 
ways that wi ll work best. If the mediator knows the preferences in advance, the process of 
evaluation 11t the mediation will go much more smoothly. 

t:::valuativc Mediation during the Bargaining Phase This checklist deals with a mediator'~ 
evaluations of the strengths and weakJJesses oflcgal claims and defenses-the most 
common evaluations that mediators provide. There may he many other things that 
mediat<>rs an: asked to evaluate as well, and one deserves special mention. 

Ouring the bargaining phase ofa mediation, a mediator can help litigators evaluate how 
otht:r parties arc likely to respond 10 an otter or demand. The pr incipal purpose of 
contt:mplated offers or demands (defendants make offers, plaintifts make demands) is to 
gencratt: a next demand or otter in rt:sponse. Yet, some of the worst deer-in-the-headlights 
looks during mediations come when a mt:tliator is asked to convey a proposed offer or 
demand, and theo asks char counsel, "How do you think 1hc other side will respond?" 

Jn at lea!>t three ways, a mediator can he lp litigators evaluate whether a contemplated 
move is likely to 1:,oenera1e the desired rc!'>ponse. Hrst, the mediator can share her own 
opinion. Second, the mediator can caucus with the other parties, ask how they would 
likely respond to a contemplated offer or demand, and report back, wilh the permission of 
those other parties. ·n1ird, the mediator can fucilitatc a meeting bctwe~ t)pposing 
counsel, generally without clients, ~o thilf litigato~ can obtain and assess the information 
for themselves. J\ll of these tec.hn iqucs can help prevent a contemplated move· !Tom 
provoking the other parties co leave the mediat ion, or othciwisc backfiring. 

!'roper Prt paration Is Key 

None of tht:se evaluations, though, can happen without proper preparation. Three steps 
are critical. 

Virst, there needs to be communicati<m h~tween litigators <md mediators regarding the 
expected evaluations. Ideally. counsel aJ1d the mediator will be able to discuss these 
issues on the telephone before the mediatioo. Mediators serve counsel better when they 
know in advance exact ly ,,..·hat is cxpecled and have t he beneti1 of the part ies' thoughts as 
to what is likely to work! lfthe conversation can't take place before the mediation, there 
wil I likely be opportunitie.s for counsel and the mediator to hltddle privately during the 
med int ion day to make sure that the process is on track. 

Second, to enable private meetin g,~ between counsel and the mediator to take place, your 
clients nt:cd to understand that there may chunks of the mediation in which they will not 
take part. In a healthy lawyer-client relationship, clients trusts their lawyers enough to 
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overcome any misgivings about being excluded from part oflhe process. Sometimes, the 
explanation is that, to get the other Ia~\yer away from her "difficult" client for more 
productive conversations with the mediator, symmetry l'equires tl1at your client be 
excluded for a short time as well. The keys are that the client not he taken by surprise, 
and understands that these conversations are a normal part of the process. 

Finally, evaluation generally begins best with each litigator's opening statement in a joint 
session. \Vhen counsel puts its best foot forward, the mediator can I hen take what the 
litigators have said inlo caucus with the other side and drive these points Jwme without 
appearing to argue. For example, a mediator may say in caucus, "l'he other lav.'Yer just 
made some interesting points in support of her position, and we need lo talk about them. 
What do you think of Argument X?" Conversation, rather than argument, is likely lo 
follow, and these points will likely be taken seriously. 

By contrast, if there have been no opening statements, the mediator has a harder rime 
pulling those words into the mouths of the litigators. She is more likely to express 
evaluations as her own opinions: "I think the other side makes some ioteresling points in 
support of its position, and we need to lalk ahout them. What do you think of Argument 
X'?'' This frames what comes next as a debate of the media!nr's opinions rather than a 
discussion of the points of the case. Progress requires concessions to the mediator, and 
noho<ly likes In concede anything in a debate. 

Conclusion 

Litigators benefit when lhey make it easier for mediators to do their job. Advance 
consideration of the issues related to "evaluative mediation" and preparation to meet those 
issues will result in better performance by mediators, more selllements, and greater client 
satisfaclion. 

JeffKiclrnven biography and additional articles: http:!/vvv.rw.mcdiate.comipe()ple 
ipersonprotilc.ctiu?auid=518 
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The Language ofNumhers: 
Mediating and Negotiating the settlement of insured claims 

By 

J. Anderson Little, President 
Mediation, Inc. 

This paper has been prepared for inclusion in materials for the ABA 's Dispute Resolution 
Section's 200<) Arumal Meeting and serves as a supplement to my workshop presentation 
on the recurring problems (and solutions) in the mwiation of insured claims. Jn it I 
outline the main ideas underlying the techniques I developed for handing those problems, 
which I fully explored in my book Making Money Talk which was published by the ADA 
in 2007. 

:Making a Place for Traditional Bargaining in Our Models of the Mediation Prol•css. 

Traditional (or, position bnsed) bargaining has a bad name in mediation circles. Most of 
the liter.iture of mediation is devoted to the problem-solving model, moving p~ople away 
from position-based bargaining. Why is that? Position-based bargaining quickly leads to 
impasse. Parties compare opening positions and say, "No way this can settle" and quit 
the negotiation. 

In addition. achieving. settlement in position-based bargaining is characteri7.ed hy a series 
of concessious. How's that for motivation to settle? To achieve settlement, I have to 
keep giving up something. /\. process of concessions, giving up more and more, feels 
very much like a lose-lose proposition. It's difficult psychologically for a negotiator to 
make a seemingly endless stream of concessions. So, tr~ditional hargaining is difficult to 
get going and keep going. 

'lbe tlip side of this discussion is that most of the negotiations we conduct in the real 
world have a traditional bargaining flavor to them, particularly when they involve money. 
Whether we're buying a car, selling the house, or shopping for supplies, we eonsrantly 
engage in traditional, position-based, money-oriented bargaining. 

This is especially true in personal injury claims, wrongtul death cases, or workers· 
compensation claims. Occasionally, we can problem solve our way to a new and creative 
solution in those cases. But most of' the time, a personal illiury negotiation is about one 
thing, money. Someone wants as much of it as they can get; and someone else wants to 
keep as much of it as possible. Negotiations in those cases usually start with money and 
end with money. 
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So, h there any way we as mediators and negotiators can do traditional bargaining in 
personal injury cases better? The good news is that we c1tn. Fir:>t, from Fisher and Ury's 
well-known book on negotiation, Getting To Yes, we get the idea of legitimacy. Simply 
put, legitimacy is the notion that you need to document your claim. 

We nt:ed to provide the other side with independent verification of our point of view 
whether it's about pennaneney, causation, medical expenses, wages, or any other issue in 
the case. A.od we need to provide it well in advance of the settlement oonferenoo, so that 
the other side can review it as necessary to satisfy themselves of its accuracy. If we want 
someone else's money, we need to supply them with the information to justify their 
decision. 

Attorneys should car~fully review their case before a settlement conference to see if any 
issue needs fortber documentation. If so, then documentation should be provided 
forthwith, so that the settlement conference will be 11 productive one. The most frequent 
complaint I hear from the defense side of the table is that they have not been provided 
documentation of some aspect of the claim. It's not enough to bring that information to 
the conference. It should be provided for review by the defense well in advance of the 
settlement conference. 

Another important contribution Fisher and Ury have made is the concept ofB.A.T.N.A., 
the Bcsl Alternative to A Negotialed Agreement. Fi.sher and Ury suggest that a 
negotiator should know his/heir best alternative~ to achieving seUlement. Answer the 
question, "\v1tat will I do, what will I get, if I don't settle thi~ case?" In the litigation 
contei..1: B.A.T.N.A. analysis means what r will get nt trial and what it will cost me to get 
it. This is just plain, old-fashion risk analysis. 

Why do we do risk annlysis? So we can have a framework for deciding where to start our 
money negotintions 1111d for deciding when we've moved fur enough. In oilier words, to 
know at whnt point we a.re better off taking our chances with the judge or jury instead of 
laking what has been offered in negotiation. Risk analysis is fundamental. 

l)o attorneys always conduct a risk analysis before settlement conferences? Do we 
conduct our risk analysis with our clients before coming to the settlement conterenc~? 
E.ven if we've c-0nducted risk analysis with our clients, have they absorbed it? The fact 
that the answer to these questions is oil.en "No" explains why mediators typically spend a 
lot of time in private sessions with the plaintiff in the early sragcs of a mcdiared 
settlement conference. We're going over B.A.T.N.A. stuff; we're helping you and your 
client do risk analysis. 

Uligation risk analysis is a service mark registered by Mark Victor, a west coast 
attorney who has raughl 11 course hy that name throughout the country since the late '70s. 
Mark applies a weighted probability analysis to case> in litigation. That'~ a technique 
taught in business schools, sometimes known ns a decision-tree analysis. l highly 
recommend Mark's course for all litigntors and mediators. 
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Mark uses this approach not only to assist lawyers and their client' in seUling !itigalion 
but also to direct limited discovery resources to the issues in the case which can cause the 
most dramatic shill in value. 

So, expect to spend time in mediated settlement conferences talking about the case, the 
factual disputes, legal disputes, any decision the judge or jury will have to make and , 
most importantly, the damages, in order to identify your risk factors and articulate their 
probability of occurrence. 

One additional word about damages. In my experience, plaintiff,; ~-pend more time and 
energy on the liability portion of a personal injury case than do defendants. Defendants 
are always asking me in private sessions, "What docs the plaintiff think lie/she will gel if 
he wins?" This is where the concepts of legitimacy and risk analysis come together. 

We suggest that you find ways to collect and document settlements and jury verdicts in 
the types of cases you intend to handle. How many of you keep notebooks 011 settlements 
and verdicts that your office has handled, records that can be shown to clients and claims 
representatives alike? How many of you talk with the clerks, bailiffs, and lawyers afier a 
term of court to determine what happened to the injury cases tried that week and what the 
verdicts were? How many of you meet regularly with a group of trial lawyers to discu'' 
recent settlements and verdicts? These are techniques, and there are many more, which 
can enhance your own case evaluation, as well as provide a source or legitimacy which 
might not exist otherwise. 

Are these concepts helpful in a money negotiation? Absolutely. Risk analysis grounds 
the parties in the realities of their case and produces a more realistic negotiation. 

The Nature of Money Negotiations 

Mediators have these models in mind as we work to facilitate negotiations. About four 
years ago, however, I began to doubt that tltcsc models adequately describe what goes on 
in money negotiations and began to wonder what a mediator or negotiator can do when 
movement !Tom one po5ition to another stalls. 

In particular, I began to notice two phenomena that occur repeatedly in injury cases. The 
first is that mouey negotiations are characterized by multiple rounds of bargaining which 
continue long after discussion about case evaluation or risk analysis has nm out. At some 
point in a personal injury negotiation, the conversation is less about the merits of the case 
and more about swnpping money positions. This is the phase of money negotiations that 
I jokingly called "the used car sale". 

I first noticed this characteristic in a personal injury case during the early years of the 
mediated scnlemeot conference pilot program in Fayeueville. Two excellent attorneys, 
who routinely met with me after the second or third round of offers, declined my 
invitation to talk attorney to attorney. At the end of 12 complete rounds of offers and 
counter offers, the case finally settled. As I recall, we quit talking about the merits of the 
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case at round 3. By the way, the plain ti IT started her negotiations at $ l0,000 and the 
defendant started at $2,500. T\vclve rounds later, they sellled at $4,700. 

More roccntly, I mediated an injury claim i11 which the plaintiff started at $125,000 and 
the defcndanl started at $90,000. Nineteen full rounds later the case settled at$! 15,000. 
Little mention wa~ made of the merits of the case after the second set of oilers. These 
cases are extreme examples of what happens to some extent in almost every personal 
injury case I me-diate. I began asking myselt; "What's going on here?" 

The second phenomenon also dawned on me gradually. Afier starting a settlement 
conference with a civil discussion in a general session, parties 10 money negotiations 
often become surprisingly emotional during private sessions. People b~me angry and 
frustrated with the other side as if lhey had heen cursed or ~houted at and even though no 
one has spokom an ill word of them. 

It's intriguing to me. An offer is passed from one side to the other. And yet, the imcnsity 
of feeling displayed by one side upon the arrival of the proposal from the other is often 
strong, even hostile. People get mad at each other not because of some personally 
degrading remark but as a resull of receiving proposals that are deemed to oe 
unacceptable. 

Mediators hear all kinds of phrases signaling discontent or anger. I've catalogued the$e 
under the heading of"scltlement conference diches", because I hear lhem over and over. 
"I'm not even going to digni fled that offer with a response" is one of my favorites. What 
does that mean, and what is going on to stir such strong emotions? Whut insight c1111 we 
provide to move the parties along? 

Unfortunately, I have found nothing in the literature of mediation and negotiation that 
speaks directly to this problem. I've discovered that in an effort to promote the value of 
the problem-solving model, theorists have neglected to study the negotiation of money 
claims. Ye1, this is the arena in whicil we operate every day of our professional lives. 

Over the past several years, I've given these phenomena considerable thought and have 
come to some conclusions, loosely collected under the Iheme, "the language of numbers". 

Money Negotiations as a Form of Communication 

When people get mad at each other, threaten to pack up and go home, send low-ball or 
high-ball numbers in retaliation for unacceptable money proposals from the other side, it 
is safe to assume that those people are communicating something with their proposal that 
goes beyond the proposal itself. ln other words, we send "a message" with our propo$al. 
How else can we explain the sometimes stroug, negative reaction we hear when an 
unacceptable proposal is receive-d'1 
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Some time ago, I began to think of money negotiations as a form of communication. We 
send messages with our proposals and our opponents react to those messages. If that is 
ttuc, what is the subject matter of our communication? 

My conclusion is this: lhc parties to a money negotiation are trying to co111munic11te about 
the range in which settlement is appropriate for them. They are trying to tell the other 
side where the case can settle. But if thnt' s true, the!l why don 'I we just go to our bcsl 
number from the outset. Why do we dance a.round, first saying we can settle here; then, 
there? Why can't we communicate directly about our number, or our range? 

The answer is simple. We can't (or rather, don't) because we fear the other side will take 
advantage of us. If we tell them our best number, two things will happen. The first is 
that the other side will begin 10 put downward pressure on us to go below that number. 
The second is that we will not be able to get more money from the negotiation thnn the 
lowest figure at which we're willing lO sellle. 

So, not only is the other side trying to take advantage of us, we're trying to take 
advantage of the other side. Perhaps that's a little strong. We want the most money we 
can get out of the negotiation. To communicate our rock-bottom price at an early stage 
of negotiation means that we forego the opportunity of settling at a higher level. 

And so, we don't <lare communicate directly about our finnl numbers. R.ntber, we 
communicate about settlement indirectly, with a series of moves or positions. In the 
process, the parties hegin to leam where settlement c.a11 occur, without absolutely 
revealing their walk-away number. 

The centrnl problem in money negotiations is that we can't communicate directly; we 
have tn communicate indirectly by making movement fi'om one position t.o anC\lher. I 
appreciate the need to do that as a trial lawyer. But I also know that indirect 
communications frequently lead to miscommunication and misunderstanding. When we 
communicate indirectly, our intended messages are often garbled, misunderstood or 
misinterpreted. 

A concrete example comes to mind. Plaintiff~tarts at $100,000. We learn later thilt the 
plainlift's bottom line is $35,000. Defendant believes this is a $15,000 to $30,000 case 
and that the plaintiff is outrageous in her demand. 'l'he defendant wants to quit 
negotiations, believing that the case will not settle. The mediator talks him back to the 
table, but the defendant low-ball.~ with $5,000. 'J11e defendant send• the mediator hack to 
the plaintiff with that number an<l tells the mediator, "We want them to get the message 
that they need to get real." 

Plaintiff now hears defendant's low-hall and goes ballistic. ·'That's not negotiating in 
good tilith", he says. "OK, he went $5,000, l'lf drop $5,000. My next number is $95,000. 

This is a fairly typical personal injury settle1Uent conference scenario. The Plaimiff 
started too high; the defendant responded in kind; the plaintiff followed by responding in 
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kind; etc.; etc. I ask you, "Whal have the parties communicato<.I to each other about 
where this case can settle?" 

On the ncgalive side, they have communicated nothing ahout where the proper range of 
settlement is. Jn fact, they have miscommunicated about that aspect of the negotiation. 
The defense now thinks the plaintiffs range is much higher then it actually is, and the 
plaintiff thinks the defendant's range is much lower. 'Ibey will soon become pessimistic 
about the prospects of settlemem. 

On the positive side, the parties have lold each other that their positions are way out of 
the ball park of seUlemenL Bui the import of that part of the message is lost, because 
negative reactions to the proposals are beginning to cloud the judgment of the 
participanls. 

What is missing from this scenario? What's missing is a clear and convincing game plan 
for negotiatioll by either party. Both sides have Jost sight of the goal of negotiations, 
which is lo find the range in which the case can settle. If each side had made proposals 
consistent with their theory of the case instead of reacting to the other side's proposals, 
movement toward sctUement would have occurred. 

Now, this brings me to another conclusion I've reached in the past several years about 
money negotiations. Movement toward the other side breeds movement. The closer 
we come to the other side, t.hc more incenlive there is for lhc other side t.o move. 
Movement creates the perception that settlement is possible and that perception creates a 
further impetus to move. 

Conversely, the perception that the partie.< are far apart breed< impasse, or minimal 
movement. Parties tend not to move, or tend to move io minimal amounts, if they believe 
a case won't settle. So, lack of movement or minimal movement actually slows the 
progrC!<.< of achieving setClenumt. 

When I medfote a claim for money, I try to achieve movement from both parties. I have 
learned that if the parties can keep movement occurring and not stop it by over reacting to 
the other side, they will see a reason lo keep working and keep moving within a mnge 
that they have dctcnnined i.s acceptable. 

I encourage parties to pay attention to the movement that's occurring within the 
ncgotialion. Mo.<t importantly, I encourage the party I'm working with al the moment to 
think carefully about their next proposal and how it presents an opportunity to encourage 
!he other side to put more money on the table. 

I ask, "ls the movement you're about to mllke consistent with your game plao'! Or is it 
only a reaction lo the other side's movement'! Is it communicating where the c.ase can 
sctll~, or is it communicating a settlement range much higher thnn intended'?" 
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I.et me be carefi1l to in~~jecl a qualificatiou al this poi11t. l am not s.ayi11g that I'm trying 
to encourage people lo move when their case evaluation says they should not. No, as a 
mediator I will respect your case evaluation. l.11 other words, I will respect the range 
within which you say you can settle the case and the point at which you can go no 
forther. What I am saying is that I try to encourage movement between the parties when 
it has stopped sh(lrt of their best numbers because of some reason olher than c.ase 
evaluation. 

Lei me explain this in greater detail. Recently I pulled from my files about 50 of the 
sheets on which I record money positions advanced by hoth sides to the settlement 
conference. Almost without exception, the place where the plaintiff wa~ willing to settle 
was at least three times less than !heir initial offer. Also, almost withoul exception, the 
plaintiff either: was ready to quit the negotiations a~ futile, offered a smaller figure than 
usual in retaliation tor a small movement hy the other side, or contemplated not moving 
at all until the other side "got serious". 

Since these case settled, it's clear to me now that the plaintiff could have moved lower 
(that is, hadn't exceeded the lower limits of his risk analysis) but didn't do so because of 
some negative reaction to the other party's propos.al. 

I've observed another phenomenon about movement in money negotialions that occurs a~ 
lhe plll'lies begin to get close to their best number: we tend nol to move lo our bottom or 
top lines if we don't think the case will seule. However, what may seem instinctive to us 
is, in this instance, countcr-produclive. In my experience, most cases will settle if the 
parlies eventually state what their IH:st numbers arc. Again, it's the proximity idea. 
If the parties know that lhe true gap separating them is small, more often than not they 
will find a way to bridge it. So, once the parties have concl\lded that they have t(l reach 
their best numbers to settle the case, I ene-0urage them to continue movement toward their 
best numbers. 

Why do we resist going t.o our bottom line when it appears !hat a gap between the parties' 
positions will still exist? I have asked this question over and over hut have never received 
a reply that's persuasive. What l hear the most is. "I won't have any more room to 
move." Usually that means the ~!leaker fears someone will put downward pressure on 
him as the case approaches trial. 

This is a common fear. And it's realistic in that the other side is always putting 
downward pressure on u.~. Out when negotiators realize and exercise the control they 
have in a negotiation, they know no one can force them to settle in 11 range that is not 
consistent with the value of the case. 

Additionally, since the implcmcnration of mediated settlement conferences throughout 
the Stnte, trial judges are now more likely ID put a case before the jury than they arc to 
engage in the ann-twisting settlement efforls they were accused of conducting many 
years ago. 
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The second observation about money negot1at1ons is this: parties to a mooey 
negotiation will get angry with each other while swapping proposal<. They will 
rnfuse to make another move, start packing their bags, or sling low-ball or high-hall 
proposals at each other. This kind of behavior occurs even though the paTlies have not 
reached their bollom lines or their best numbers. 

What is happening here to stop movement when a party's bouom line has not been 
reached? \\-1ty do we ~me emotional when the other side has said nothing insulting to 
us, when they aren't even in the same room with us? Why do we take settlement 
proposals personally? People tdl me all the time that they arc "insulted" by an offer. 
How does a money offer made by one party becoine insulting l.O the other party'! 

There are at least two explanations. The first stems from our tendency as human beings 
lo become angry when someone disagree.< with what we say or do. Disagreement with 
our views equates to criticism of us as people. That is why one of Fisher and Ury's 
maxims in Getting To Yes is, "Be hard on the problem; be easy on the people." 

'11iis happen:; mo~'t powerfully in wrongful death cases. Oflcn the plaintiff explodes in 
anger when the defendant's offer is perceived as too low or his/her movement as too 
slow. The plaintiff instinctively translate:;. that offer into a negative statement about the 
value of the d~ent's life. Thus, the offer is taken as an insult. 

On the other side of the table, the defense also reacts with strong negative emotion when 
the plaintiff makes a demand that is "too high" or moves too slowly. (By the way the 
defense kam calls the plaintifT's offer to scnle a "demand". Do you hear the 
personali7.ing and demoni7.ing going on with the use of that tcnn '!) However, my sen~e is 
that the defense doesn't feel insulted in th~ same way that plaintiffs do, although they 
rnay use the same words. 

Typically, the flavor of this reaction is, "I !e's just wasting my time." So, the defense is 
insulted, but for a different reason than the plaintiff. "I've got better things to do than sit 
around and let some inexperience, uninformed, money-grubbing plaintiff's attorney 
waste my time." In almost every personal injury case I mediate, strong negative 
emotions will be generated by the seemingly innocuous act of passing money proposals 
from room to room. 

I've concluded that mediators and negotiator.< would he well served by viewing 
money bargaining as a form of co111municarion. The subject of the communicario11 
is lbe ball1>ark io which the case can settle. 

W c sometimes compare money negotiations to "a dance." In my experience, the dance 
begins very slowly in most negotiations about money. In fact it looks more like a junior 
high prom with girls on one side and boys on the other, than it does a singles' club where 
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everyone is looking for action. Money negotiations tend to begin slowly, bog down in 
the middle, and generate more emotion than the s11bjcct matter would suggest. 

When one side thinks the other is out of the negotiating ballpark, the result on a per~onal 
level may be anger or frustration. The result is slow mo'liemenl or no moveinent at all. 
"Let's quit and go home." "This isn't going anywhere." "I'm wasting my time." If we 
decide to make another proposal, our movement ofien will be smaller than ordinary. Our 
intent is to send "them" the message that they are in the wrung ballpark. 

When movement stops in a money negotiation, it may be because the parties have 
different case evaluations. More often than not, however, the parties stop because one 
party is reacting lo his/her perception that the other side is "out of the ballpark". 

I have ohserved that the defonse will stay low if they think the plaintiff is too high and 
lhal plaintiffs will slay high if they think the de fondant is roo low. Once again, great 
distance between the parties will breed stagnation or impasse. Proximity or movement 
toward each other will breed additional movement. 

That is the irony of money negotiations. If you want someone to come to you ( that is, 
put more money on lhe table). you need to move toward them. Your movement toward 
them will lend to increase their flexibility within the range they think is appropriate. 

Now, that runs counter to our instincts. One of our settlement conterence cliches is, " I 
need to send them a me.~sage that they're just too low. So, I'll only move a hundred 
dollars." Do you hear that? "I want to send them a message." Number proposals arc 
intended lo send messages; the intent is to communicate. Once again, the problem in 
money negotiations is that we commwiicate indirectly. As a result we miscommunicate 
and don't get the results we want. 

So the proper le~t for our response lo another's proposal is not, "How much do I move in· 
relation lo their mcwe?" It's, " How much do l move in relation lo my bottom line?" 
Our goal should be to communicate, "You're too high", by showing the other side where 
the proper range of settlement is, not where it isn't. 

If we move a dollar, from JOO to 99, in relalialion for what we perc~ive as a low-ball, we 
have communicated that the case will settle between 90 and 100. Now, ir that is our 
range, fine. We've done it right. But if our range h 60 to 100, we've sent the wrong 
message with a one·dollar move. We hnve miscom111unicated about the ballpark of 
settlement. We have done nothing to create the perception that the case cau settle and, 
thus, nothing to encourage the other side to put money on tbe table. 

If we act on our instinct to retalinte, we wind up paying more attention lo what the other 
side is doing than what we're doing. Plense understand that I'm 1101 snyi.ng we shouldn't 
pay attention lo what the other side is doing. In fact, I encourage everyone lo graph the 
moves each party makes in order to discover patterns which may tell us something about 
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the other side's intentions. Are they slowing up? Arc they continuing to move? Will 
they meet in the middle'? 

However, the mistake most negotiators make is that they don't pay enough attention to 
how their own movement signals or communicates the proper rnnge of settleinenl. The 
proper test of your response to another's movement is not, "How much do I move in 
relation to what they have done?" It is, "How much do I move in relation to my bottom­
line?" 

Of course, if you haven't determined your bottom-line (or at least, a target number) 
before negotiations begin, then it's tough to plan effective movement during negotiations. 
My experience is that, more often than not, plaintiffs spend the first half of the seUlement 
conference doing risk analysis with their clients. Their first number typically does nut 
accurately rctlcct their ultimate assessmellt of the proper settlement ballpark. 

To the extent that you can do risk assessment or case evaluation before the conference, 
and plan your positions accordingly, your early proposals will more accurdtely re0eL1 
yom range of settlement. And movement is more likely to occur earlier in the 
conference. 

I should acknowledge here that clients do not always absorb and understand your 
thoughts about the value of their case. For this reason, seulemcnt conferences often are 
helpful to you in achieving greater communication with your clients, thus improving the 
attomey-client relationship. This is a legitimate use and goal of mediation. 

The second reason we react to the other side's movement with a small movement of our 
own is a bit more subtle. Their move suggests to us that they will end up in a ballpark 
rhat is unacceptable to us when compared to our own risk analysis, case evaluatilm, and 
settlement range. We resist being pulled into their range or ballpark by shortening up on 
our moves. "We're not going thert:, so we're not going to move as much as we would 
have if they had made a bigger move." I've heard that a thousand times. It must be 
human nature. 

»ut like much in human nature. it is counterproductive. By shortening up on nur moves, 
we send a signal aliout our rnnge. We're telling them that we're getting near the bottom of 
nur range by tightening up. If that's true, uby. But if it's not true, tightening up will 
produce a reaction from the other side that is something you don't wnnt. They will tighten 
up too. And they will stop putting more money on the table. 

To properly signal your own range, you have to keep moving without regard to 
what lbe ocher side is doing. 

Aller several rounds of proposals, I often hear the following: "If we keep matching each 
other we'll end up in the middle. That's below our bottom line and I can't go lltcro. So, 
I'll slow up and signal them that I can't get there." Wrong! We send a signal that we 
can't go there when we get to the end of our range, not in the middle. By slowing up 
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before we get near the end of our range, we're sending the wrong message about where 
the case can settle. 

We send the wrong signals because we're concentrating more on what they're doing lhan 
on what we're doing. Why do we do that? Because we fear being pullw into se1tlement 
lerriloty that's lower than we want to go. When we experience fear, we pull hack; we 
draw up; we tighten up; or we strike out. Thuse arc the behaviors we exhibit when we 
react instinctively and without reflection. 

When, in a money negotiation, we fear being pulled into the unacceptable range of 
settlement, we instinctively tighten up with our movement. When we tighten up before 
we gel to the end of our negotiating range, in reaction to the other side's movement, we 
send the wrong signal. We've told lhem lhat we're ready to quit, when in reality, we 
haven't reached the end of our range. And wheo we tighten up at the end of our range, 
we've sent the appropriate signal, "Enough! That's as far as we'll go." 

I find the work of William Gla-,ser in his book, Control Theory, exceedingly helpful on 
this point. Glasser points out what is in reality an obvious fact: we can only control what 
is in our power to control. We can only control our own behavior. 

We cannot control judges, juries, or the movement our opponents make in negotiations. 
We can not keep them from evaluating difforently than we, or frotn opening with a low­
ball, or from moving slower than we wish. Bui we can control our own ca~e evaluation, 
our own negotiating ranges, how much we move at any one time, and, ultimately, to stop 
when we've reached the end of our range. No one can make us go beyond our range to 
sett le a case. 

Feeling puslted by the other party, many negotiators begin to lose a sense of control and 
react instinctively by tightening Uf> their movement. Not surprisingly, a mediator can 
play a useful role at this point by helping parties evaluate their reactions, weigh their 
options and formulate a proposal that will communicate the righl message -- the proper 
range within which this case can sellle. In short the mediator can help parties regain a 
sense of control. 

Summllry 

Mediators are not needed if the parties arc ncgotiatin£ well on their own. When !rouble 
develops, a mediator may help by insuring that clear c-0mmu11ications occur and that 
everyone has been heard, by focusing the parties on meeting their own· goals and 
objectives, by facilitating the flow of information needed for decision-making, by 
encouraging and facilitating risk analysis and case evaluation, and by helping the parties 
formulate positions which accurately communicate the appropriate range of settlement 
and encourage movement from the other side. 

In a negotiation about money, the problems experienced by negotiators in creating 
movement toward settlement can best be underMood as communication problems. This is 
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something that oomme11tators on the mediation process have written about extensively 
but have never applied to money negotiations. 

In closing; let me call your attention lo the story about a little boy who asked his falher 
where he came from. All.er listening patiently to his futhcr's awkward discourse on tllc 
birds and the bees, the boy looked up quiu.ically and said, "Joey told me he came from 
Brooklyn. Where did l come from, Dad?" 

You see, it's all about communication. 
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INSURANCE /REINSURANCE ARBITRATION AND MEDIATION 
 

BY CHARLES PLATIO, PETER A. SCARPATO AND SIMEON H. BAUM * 
 
 
 

At the heart of the insurance business is the resolution of claims. Insurers routinely adjust claims 
and provide for indemnity and defense. Accordingly, some have said that the business of 
insurers is litigation. In fact, it is more accurate to say that the business of insurers is dispute 
resolution: including negotiation, mediation, neutral evaluation, and arbitration, as well as 
litigation. 

Where insurers and reinsurers find themselves consistently involved in matters that are heading 
towards or involved in litigation, it is no surprise that the industry currently makes extensive use 
of a variety of dispute resolution processes. In this paper, our focus will be on mediation and 
arbitration, in handling: (1) insurers with an obligation to defend/indemnify the insured, (2) 
subrogation matters; (3) insurance coverage disputes between insurer and insured, (4) disputes 
between insurers, and (5) reinsurance disputes. 

As with other areas covered by this series of White Papers, the mediation and arbitration 
processes offer a wide range of benefits to the insurance industry, providing effective and 
efficient processes for the resolution of disputes. We will consider both benefits and special 
uses of alternative dispute resolution processes in these various scenarios. In all areas of 
insurance it pays to apply the questions of "who, what, when, where, and why": who should or 
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will be attending the dispute resolution process; what process should be selected; the ideal timing 
of the use of that dispute resolution process; the forum or venue for the procedure - court 
annexed or otherwise; and the reasons for selecting one process over another - keeping in mind 
the players, goals, opportunities and circumstances. 

 
 

1) Insurance Defense and Indemnity -Third Party Claims 
 

The typical liability policy requires the insurer to defend and indemnify the insured against 
claims asserted by one or more persons. These are known as "third party claims" because the 
persons asserting the claim against the insured are not parties to the insurance agreement. By 
contrast, first party claims are those presented by the insured party to its insurer under policies 
that cover the insured against risk of harm or loss to its own person or property. In this section, 
we will focus on the use of alternative dispute resolution processes for third party claims. Third 
party coverage is offered in a wide range of areas, including, inter alia: automobile, 
homeowners, commercial general liability, professional liability (also known as Error & 
Omissions), Directors & Officers, employment practices liability, and products liability 
insurance. 

 
 

Arbitration is used in a number of arenas for the resolution of third party claims, including 
automobile no-fault cases, small claims and civil court matters, and for certain Workers 
Compensation 1 claims. Arbitration, for these and commercial matters, can be an effective means 
of obtaining a decision from a neutral without going through a trial. Mediation is frequently 
used across the board for third party claims, both privately and through court-annexed panels. 
Mediation vests control in the parties, offering an informal, flexible and inexpensive process, 
with resolutions tailored for and by the parties. Mediation's popularity is reinforced by the 
benefit derived from a neutral who   can keep parties and counsel engaged in constructive 
dialogue, and from the fact that there tend to be no pre-dispute arbitration clauses running 
between third party claimants and the insured. 

 
 
 
 
 

 

 
1 Workers' Compensation insurers may initiate subrogation arbitrations to recover payments of health benefits from 
third parties if the defendant companies or their insurers and the subrogated insurer are parties to a Special 
Arbitration Agreement. In addition, persons involved in the administration or determination of Workers' 
Compensation benefits hearings may also arbitrate their own claims. See, NY Workers Compensation Law, Section 
20.2. 
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There has been much discussion on "when" - the ideal timing for holding a mediation. As a 
general rule, the sooner one mediates the better. This enables the insurer to take funds that 
would otherwise be used in the defense of a claim and instead contribute them to the settlement 
pot. The sooner a dispute is resolved, the less parties wiil harden in their positions, and the less 
there will be a build up of emotion and resentment (not only by parties but also by counsel). 
Early resolution lessens the sunk cost phenomenon, in which parties and counsel who have 
invested time and expense hold out for a better return on investment -making it harder to settle a 
case. Another consideration that impacts timing is the need to develop information. Parties 
might feel a need to conduct an Independent Medical Examination, do destructive testing, nail 
down certain testimony in a deposition, test legal theories with a motion to dismiss or for 
summary judgment, or obtain an expert's report. At each juncture there is a balancing test of 
whether the information to be gained will offset the benefit of settling before the outcome is 
known. Conversely, its pursuit might, hydra-like, simply lead to additional questions, 
uncertainty, cost, and hardening of positions. Certain parties observe that "the heat of the trial 
melts the gold," and prefer to wait until they are at the courthouse steps - or even with an appeal 
pending - before conducting a mediation. Frankly, mediation can be useful at any stage. It is 
our view, however, that the earlier done, the better. In all instances, good judgment dictates 
giving serious consideration to the timing question. 

 
 

In order most effectively to utilize the mediation or arbitration process where an insurer is 
involved, perhaps the most significant of our questions is "who is involved and what role should 
the insurer play?" It is critical to be sure that the proper parties are engaged in deciding to enter 
mediation, preparing for the mediation, and attending the mediation session. Whether it is an 
adjuster with responsibility for monitoring the case,2 or a lawyer or other official of the claims 
department, the person  involved should have a full appreciation of the way mediation  or 

 
 

 

 
2 A number of people are ordinarily involved in handling claims presented to an insurer. Chief among them is the 
insurer's claims department or claims handling unit. This can be a group within the insurer and can also involve 
outside adjusters or third party administrators. Claims handlers are involved from the moment notice of a claim is 
received, through initial efforts to assess and possibly adjust a claim, and through all stages of litigation. The claims 
group triggers the issuance of any letter to the insured accepting the claim, assuming the defense but reserving rights 
to deny coverage. Claims appoints or approves counsel to handle the defense; sets reserves for the risk; and monitors 
the defense of a case. Moreover, claims evaluates case strengths and weaknesses, assessing liability and       
damages, and ultimately determines whether and under what terms to settle the claim. Other key players are counsel 
who are appointed to defend and must routinely report to the insurer; any counsel separately responsible for  
coverage questions; and, of course, the insured, who owes a duty of cooperation to the insurer. On the other side of 
the equation tend to be the claimant and claimant's counsel. 
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arbitration can be used effectively, full authority to resolve the matter, and sufficient knowledge 
of the case and the issues to be appropriately involved in the process and make a reasoned 
decision. This means that the claims department should be actively engaged in evaluating the 
matter and reassessing reserves, and the person with full authority, ideally, should attend the 
mediation session. When dealing with a corporate claimant, it also means bringing the person 
with full settlement authority. Ifthat claimant is an individual, say, with a personal. injury claim, 
it might mean seeing that certain family members are also involved or, at least, on board. It 
pays for claims adjusters and counsel on both sides to educate themselves well on negotiation 
strategy and techniques and on the nature and role of the mediator, so that they can take full 
advantage of the opportunities presented by using the mediation process. In addition to persons 
with authority, experts or persons familiar with certain facts may be helpful to have present at a 
mediation. Of course, a mediation is not a hearing, but the presence of these people might aid 
the parties in coming to a common understanding of the facts and adjust their assessment of the 
matter. In all instances, the best prepared attendees should be cautioned to maintain an open 
mind so that they get the full benefit of the mediation process, including the capacity to learn and 
make adjustments in accordance with reality. 

 
 

The "what" and "why" of mediation include using a neutral party to help all involved conduct a 
constructive dialogue, getting past many of the snags that arise with traditional positional 
bargaining. The mediator can help cut through posturing and can keep people on course. When 
a large demand or tiny offer threatens to end negotiations, the mediator is the glue keeping 
people in the process, encouraging them to stick with it and reach the goal of resolution. The 
mediator can help counsel and parties understand legal risks that "advocacy bias" might blind 
them to, help them develop information that is key to assessing and resolving the matter, and 
help them as they make their bargaining moves. While some cases involve claims for damages 
which one party believes can best and most favorably be resolved by a jury and others involve a 
legal issue which call for a judicial resolution, the vast majority of claims and litigations, 
particularly involving insured matters, are ultimately resolved by settlement. A mediation can 
fast forward the camera, truncating procedures and shrinking costs, by bringing about the 
inevitable settlement much sooner. Claims adjusters, risk managers, and counsel are well advised 
to consider the myriad benefits of mediation listed in the general introduction - the "why" - at 
the commencement of a matter, so that they can make an informed choice of process - the 
"what" -initially and reevaluate process choices throughout the course of handling the claim. 

Development of information needed for an informed settlement decision can, in fact, be 
expedited through the use of mediation in the third party claim context. Rather than awaiting 
depositions or extensive document production, parties can use mediation to conduct truncated 
disclosure -- getting the information that is most essential to the resolution decision. Good use 
and development of information is critical to taking full advantage of mediation in the insurance 
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context. Prior to the mediation session, it is good practice for the insurer's team to assess 
damages and liability and develop a good sense of the reserve for the case. This can include 
obtaining expert reports, appraisals, photographs or other key information. Pre-mediation 
conference calls can facilitate interparty disclosures that will provide parties with information 
needed to prepare or to conduct a meaningful discussion when they arrive at the mediation 
session. It is also valuable to help the mediator get current with information in the form of pre 
mediation conference calls and written submissions, with exhibits. Further useful disclosures 
for the benefit of the parties can occur in the confidential mediation session, enabling parties to 
adjust their views and assessment of damages and liability. Even if the matter does not settle at 
the first mediation session, information can be further developed thereafter bringing the matter to 
resolution. 

 
 

Additional points to keep in mind include the potential for conflicts or different interests or 
priorities between the insured and the primary and excess carriers and reinsurers. Also, 
insurance policies historically placed the burden of a complete defense on the primary carrier 
regardless of limits. While this is still the case in an automobile policy or an occurrence-based 
commercial general liability policy, a variety of claims made and specialized policies may 
provide for defense costs to be deducted from and be subject to the limits of coverage. 
Additionally, the claim may exceed the limits of primary coverage and impact excess coverage 
and/or the primary coverage may be typically reinsured in whole or in part. These may be 
important practical factors to keep in mind in evaluating the "who, what, when, where and why" 
of mediations and arbitrations in insured matters. 

In sum, the insurer, parties, and counsel should be proactive in addressing our journalist's 
questions - and in developing, exchanging, and analyzing information - so that a mediation can 
be held at an appropriately early stage - and indeed, if not initially resolved, in pursuing further 
mediation as the case evolves. 

 
 

 

 
Case Study: The Multi-Party Subrogation Claim 

 
Have you ever participated in a negotiation or mediation involving multiple defendants, each 
pointing the finger at another? Inthe third party insurance world, this is a frequent occurrence. 
Often, counsel or claims adjusters will enter a negotiation with a predetermined percentage 
which they believe their company should bear relative to the other defendants. Moreover, they 
have set views on the percentage responsibility the other parties should bear as well - 
particularly party X, whom they deem to be the chief target, or party Y, who was in a position 
similar to their own insured's. The latter scenario can generate feelings among professionals not 
unlike sibling rivalry. 

s 
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In one case involving a construction site with twelve defendants, the mediator used an approach 
he calls the consensus based risk allocation model. This approach was undertaken with the 
recognition that, sometimes, shifting from percentages to hard dollars, and getting people to 
focus on their own pot rather than the other defendants' , is a good way to move from stalemate 
to progress. First the mediator conducted an initial joint session and one or more caucuses 
(private, confidential meetings with fewer than all parties) in which he got a good sense of what 
the Plaintiff would need to settle the case. Then he held some caucuses with the entire group of 
defendants and subgroups of defendants in which the mutual finger pointing became apparent. 
To address this problem, the mediator held a series of caucuses with each of the defendants. In 
each caucus he asked the same set of questions: do you think plaintiff will win at trial, and, if so, 
how much? What percentage liability do you think will be allocated to each defendant? How 
much will it cost to try this case? Answers to these questions were recorded on an Excel 
spreadsheet, with a line for each defendant's answer, including columns for each defendant 
discussed. 

 
 

When the interviews were completed, the mediator created different economic scenarios: (1) the 
average of the amount the plaintiff was predicted to win, with and without applying predicted 
defense costs, (2) the amount the mediator guessed the plaintiff would need to settle the case (the 
realism of which was assessed in light of the first set of numbers), and (3) amounts smaller than 
the projected settlement number which might serve as initial pots in making proposals to the 
plaintiff. The mediator then applied the average of all defendants' views of each defendant's 
relative liability to these economic scenarios. The result was a listing of dollar numbers 
allocated to each defendant for each economic scenario. The mediator then held a joint 
conference call with all defense counsel. He explained what he had done and inquired whether 
they would like to hear the outcome of this experiment. Not surprisingly, all asked to hear the 
outcome and agreed to share with one another this information that had been derived from their 
private, confidential caucuses. 

 
 

Essentially, the mediator presented to the defendants three packages for presentation to the 
plaintiff - an initial, a subsequent, and a final pot - identifying, by dollar figure only, each 
defendant's contribution to each of these three pots. As a result, a doable settlement path 
appeared in place of what had been a field of warring soldiers. Defendants got their approvals to 
each pot - one pot at a time - and the case settled. This is just one way mediation can help 
create productive order out of multi-party bargaining sessions in third party liability cases. 
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2) Subrogation 
 
Another area that has lately benefited from the use of mediation is subrogation. In subrogation 
matters, an insurer that has already paid a first party claim for a loss suffered by its insured 
stands in the shoes of that insured and seeks recovery of damages for that loss from third parties 
who caused the loss. Over the last decade or two, subrogation has risen in the insurance 
industry's regard as one of the three chief ways in which insurers gain funds, along with 
premiums and return on investments. 

The same considerations that apply to the mediation of all third party claims apply here. Unique 
features include that plaintiff is·a professional insurer, and, typically, insurers are involved on the 
defense side, as well. As a consequence, some of the emotional issues that might be generated 
by parties seeking. recovery of damage or loss to their own personal or property are diminished. 
Negotiations can proceed on a steady course. Yet, special challenges also arise when 
professionals engage in strategic bargaining. See, for example, the multi-party finger pointing 
discussed in the inset above. Some certainty on the size and nature of the loss is gained where 
the claim has already been adjusted by the subrogated insurer, but other issues take center stage: 
if the insurer paid replacement value, should the defendants' exposure instead be limited to 
actual, depreciated value of the property? Were payments made for improvements, rather than 
losses? And, of course, questions on liability, causation and allocation among multiple parties 
remain. Mediators can be quite helpful in organizing these discussions, developing information, 
assisting in assessments of exposure, and helping multiple parties stay on track to reach a 
conclusion. Sometimes, the mediator's phone follow up after a first mediation session is the key 
to keeping the attention of multiple parties, with many other distracting obligations, focused on 
the settlement ball. 

 
 

3) Insurance Coverage Disputes Between Insurer and Insured 
 
Disputes can arise between the insurer and the insured in either the first party (e.g., property) or 
third party (e.g., liability) context. Such disputes can be particularly complicated in the third 
party context where the insurer owes a duty to defend if there is any possibility of coverage for 
one or more claims even if the carrier has potential unresolved coverage defenses. Inall events, 
the carrier owes a duty of good faith and fair dealing to the insured and may have to consider 
settlement offers within policy limits in third party claims  even if coverage issues are 
unresolved. Similarly, in the first party context, although the defense obligation may not be 
present, the carrier does have an obligation to process claims in a fair and efficient manner. 

Notwithstanding these complications and obligations, the carrier does have the right to deny 
coverage if it believes that the policy does not cover or excludes a claim, or the carrier may 
defend under a reservation of rights if it believes there is a possibility of coverage, especially if 
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that possibility is dependent on the outcome of the underlying claim, e.g., was the conduct that 
gave rise to the claim intentional (not covered) or negligent (covered). 

 
A typical way of raising and resolving insurer/insured coverage disputes (after the carrier sets 
forth its initial coverage position generally by letter) is by a declaratory judgment action. Such 
an action may be brought by the insurer or the insured. In some states, e.g., New Hampshire, a 
declaratory judgment action is required as a condition of denying coverage or requesting a 
denial. 

 
As with all other disputes, insurance coverage disputes can be effectively resolved by mediation 
or arbitration (whether provided for in certain complex sophisticated insurance policies or 
voluntarily). 

 
Mediation or arbitration is especially attractive in the first party context where the question of 
timing and amount of payment, if any, may turn on a prompt and efficient resolution of the 
insurance coverage dispute. While at  first blush, it might appear that the insurer has an 
advantage or disincentive in this regard to the extent it could benefit from a delay in payments, 
there have been significant developments throughout the country, including in New York (in the 
Bi-Economy and Panasia cases, 10 N.Y.3d 187,200 (NY 2008)), adopting a tort of first part bad 
faith or other analysis or remedies which protect the insured in first party insurance coverage 
disputes and give the insurer an incentive to resolve such disputes. 

 
In the third party claim context, the timing and coordination of any insurance coverage dispute 
and the resolution thereof is particularly sensitive. Simply put, if the underlying case is resolved 
by settlement or otherwise before the coverage dispute is resolved, the opportunity to resolve the 
coverage dispute in an effective fashion may be lost to the carrier or the insured. The parties 
may, therefore, have a genuine interest in resolving the coverage issues in coordination with the 
underlying claims in one way or the other. Mediation, or arbitration, involving some or all 
parties and some or all claims may be effective in this regard. 

 
 

 

 
Case Study- Mediating the Dream within the Dream 

 
In one mediation of a multi-party third party property damage case, one of the defendants had a 
coverage issue arise between its primary and excess insurer. The mediator called a ''time out" 
and conducted a separate, abbreviated mediation of that coverage dispute by phone caucuses. 
The coverage issue was resolved and the parties then moved on to resolve the original third party 
claim. 
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Apart from these complexities, the same who, what, when, and why consideration noted above 
apply. In endeavoring to coordinate an underlying claim proceeding with an insurance coverage 
dispute, the when of any mediation and the who is involved amongst the parties and their 
representatives becomes critical. On the insurer side for example, there is typically and 
appropriately, a separation between the adjusters or claims representatives handling the defense 
of the underlying litigation, and those responsible for the coverage dispute. This is where they 
need to coordinate. The why includes the potential benefit of resolving the coverage issue which 
may impede resolution of the underlying claim and/or resolving the underlying claim which may 
be impacting the resolution of the coverage dispute. The what may involve a mechanism to 
bring together in a single forum, e.g., before a mediator, parties involved in different proceedings 
or aspects thereof. 

Finally, a word about the need for subject matter expertise in mediators or arbitrators. In 
arbitration, expertise is what is often sought in a decision maker, although some have argued that 
non-experts might approach a case with a more open mind. In mediation, maintaining an open 
mind is essential in the mediator; and process skills are of paramount importance. Nevertheless, 
users of these processes in insurance coverage matters, find it helpful if their mediators or 
arbitrators are conversant with insurance policy interpretation and implementation. 

 
 

4) Insurer v. Insurer Disputes 

Another area where mediation or arbitration may be particularly effective is in insurer v. insurer 
disputes. 

Because of the complexity of the world we live in, it is not uncommon to encounter situations 
where multiple carriers and policies may respond to one or more potentially covered claims. 
This may give rise to disputes among carriers under "other" insurance clauses which seek to 
prioritize coverage obligations between carriers, or pursuant to subrogation rights, or where 
primary and excess carriers are involved, or there are additional insured claims, etc. 

Disputes between insurers present a perfect opportunity for mediation or arbitration. One reason 
for this is that since insurers will often find themselves on one side of an issue in one case and on 
the opposite side of that issue in another case, or even on both sides of an issue in the same case, 
e.g., with affiliated carriers or the same carrier involved for different insureds, there are multiple 
situations where it would be in the carriers' interest to have an efficient effective resolution of 
the particular case without setting a precedent for one position or an another. 
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Beyond the potential for setting unwarranted precedent in litigations between carriers, arbitration 
or mediation is simply an unusually effective mechanism for resolving disputes between entities 
which are in the business of resolving and paying for disputes. No entity is better equipped and 
has more interest in efficient effective resolution of claims and the coverage therefore than an 
insurance company - and insurers would prefer to avoid battling with each other, although the 
nature of today's' massive insured litigation is such that more often than not carriers will find 
themselves on opposite sides of the table from their colleagues in the industry and have difficult 
problems between themselves that need to be resolved. Once again the who, when, what and 
why become important. It is often important that insurance executives at the appropriate level 
recognize the significance of the issue to be resolved in the broader sense of the business rather 
than just the dollars and cents of a particular case. When is important in the evolution of the 
underlying matter and the issues between the carriers. The what is to identify an appropriate 
forum and mechanism and the why is because particularly with carriers it becomes a question of 
the best and most effective way to run their business. 

 
 

5) Reinsurance 
 

"Reinsurance" is basically the industry practice where one insurer insures all or a portion of 
another insurer's liabilities. Virtually all reinsurance agreements are in writing, and most contain 
either arbitration clauses or the occasional mediation clause. Thus, the first and best benefit of 
this ADR mechanism in reinsurance is that it is contractual, i.e. automatic and nonnegotiable. 
Unless the very efficacy of the arbitration or mediation clause is challenged, the parties cannot 
litigate. 

Arbitration: By design, reinsurance arbitrations are meant to be faster, less expensive and more 
industry-focused than the usual litigation model. The typical panel consists of three individuals, 
two quasi-partisan  arbitrators3 one selected by each party, and a third, neutral umpire, 
technically chosen by the two arbitrators, who manages the proceedings. The arbitrators are 
quasi-partisan because parties interview them in advance to ensure, based on the pre-discovery 
facts as described, that they generally support the party's position.  Also, in some cases, the 

 
 

 
3 This characteristic of arbitrators depends upon the rules under which the arbitration is conducted. For example, 
under Rule 17, Disqualification of Arbitrator, of the Commercial Arbitration Rules of the American Arbitration 
Association: "(a) Any arbitrator shall be impartial and independent and shall perform his or her duties with diligence 
and ingood faith, and shall be subject to disqualification for (i) partiality or lack of independence, (ii) inability or 
refusal to perform his or her duties with diligence and in good faith, and (iii) any grounds for disqualification 
provided by applicable law. 
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parties and their arbitrators continue to have ex parte conversations throughout most of the case, 
usually terminating with the parties' filing of their initial, pre-hearing briefs. Ultimately, 
arbitrators "vote with the evidence" in final deliberations. The neutral umpire has no ex parte 
communications at all with either side. While the contracts technically permit the arbitrators to 
select the neutral alone, most do so with outside counsel and party input. Since decisions require 
a panel majority, the neutral umpire casts the swing vote, if necessary, throughout the case. 

Another important benefit of the reinsurance arbitration model is that all three panelists are 
experts in the industry customs and usages of the particular  lines of business, claims and 
practices in dispute. This is one of the quintessential aspects of arbitration that differentiates it 
from litigation. The people reviewing and weighing the evidence, assessing the parties' conduct 
and witnesses' credibility, and interpreting the agreements have been involved in the very 
business in dispute for years, enabling them to make infonned judgments. While arbitrators are 
not permitted to discuss evidence outside the record in deliberations, they may apply their 
knowledge of industry customs and practices to judge the facts, assess witness credibility and 
understand contract language. 

Typically, most arbitration clauses contained a broadly worded "Honorable Engagements" 
clause, for example: "The arbitrators shall interpret this Contract as an honorable engagement 
and not as merely a legal obligation; they are relieved of all judicial fonnalities and may abstain 
from following the strict rules of law. " This clause, combined with their non-codified yet 
recognized authority, provides arbitration panels with broad discretion to apply industry 
standards and equity, not necessarily strict legal rulings, to resolve all manner of procedural and 
substantive disputes, to manage the proceedings before them, and ultimately to render a fair and 
just award based upon the totality of the circumstances. 

This discretion is particularly beneficial to parties because it affords panels the ability to mold 
and streamline the proceedings to the particular facts, issues, and amounts in dispute. For 
example, to prevent the occasional overly zealous counsel from "over litigating," the dispute, 
panels may limit the availability and scope of discovery, the number and length of depositions, 
the amount and necessity of hearing witnesses, and many other procedural aspects of the case, 
especially since most arbitration clauses do not require the application of Federal or State rules 
of evidence or procedure. Like judges, arbitrators have authority to issue sanctions, draw 
adverse inferences and, where necessary, dismiss elements of an offending party's case, to 
maintain control of the process. 

If properly molded and limited to the particular necessities of the given case, the arbitration 
process is designed to proceed to hearing and award much faster and less expensively than 
litigation. Following the hearing, most arbitration panels in reinsurance disputes promptly issue 
"non-reasoned" awards - essentially a few lines stating who won and the amount of damages 
awarded. · The trend in more recent arbitrations and newer arbitration clauses is for parties to 
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specifically request the issuance of a "reasoned award." Even in that instance, panels usually 
issue awards much faster than courts, since the acceptable form of reasoned award requires a 
brief statement of factual findings, followed by the panel's ruling on each contested issue - much 
less than the typical length and scope of a court opinion. 

The benefits of a reasoned award are obvious. First, it provides the parties insight into the 
panel's reasoning process and rationale for their decisions, particularly important if aspects of the 
panel's ruling differ from either party's requests. Second, allowing the losing party to understand 
how and why the panel ruled against them reduces the possibility that the award will be 
challenged as "arbitrary, capricious or unreasonable. " And third, since many parties have 
business relationships, governed by the very contract(s) involved in the dispute, that continue 
post arbitration, a reasoned award reveals how the parties should construe the challenged terms 
and conditions in the future, avoiding repetitive, expensive and wasteful arbitrations over 
identical issues. 

Mediation: The mediation model employs an impartial, trusted facilitator to help parties explore, 
respect and react to objective, subjective and psychological factors creating conflict between 
them, helping them to perceive and communicate positions leading to an inexpensive, voluntary 
resolution of the dispute on their own terms. Though a mediator with reinsurance industry 
background is preferred, the technical aspects of the specific factual and legal issues in dispute 
are not the most important elements of the process. In joint meetings and private caucuses, an 
experienced, professional mediator with no formal power to issue rulings works with the parties, 
using an informal, confidential process designed to suspend judgment and promote candor, to 
identify and understand each side's interests and goals underlying the actual dispute. To the 
trained and experienced mediator, disputes present an opportunity to empower parties to 
structure a resolution that best meets their respective short and long term needs. 

Currently in the US, disputants have been slow to select mediation to resolve reinsurance 
disputes. But mediation, by its very nature, fits well within the reinsurance model for many 
reasons. First, contractual reinsurance relationships, whether from active underwriting or run-off 
business, typically last longer than one underwriting year. Mediators can harness the positive 
power of this beneficial, continued relationship to facilitate the parties' negotiations. Second, as 
a facilitated negotiation, mediation is symbiotic with the usual background and experience of 
reinsurance professionals - industry savvy business people accustomed to arms-length 
negotiations, but occasionally stuck within their own positions, unable to objectively assess their 
adversary's views. Finally, since the aggravation, expense and time required to arbitrate or 
litigate is on the rise, the reinsurance industry is searching for alternatives and beginning to 
choose mediation, either by contract or ad hoc agreement. Compared to arbitration or litigation, 
mediation is a less aggressive, less costly, less damaging and less divisive alternative. 
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The reinsurance mediation process offers participants many benefits: 
 

Given the complexity and overlapping nature of reinsurance  contractual relationships and 
resultant business/factual/legal issues, sufficient time and care must be given to pre-mediation 
preparation. Before the actual mediation session, the parties submit mediation statements 
containing salient documents and information supporting their positions on specific issues in 
dispute. Both before and after these are filed, the mediator works with the parties jointly and 
individually by phone or in person to uncover the underlying interests to be addressed, some of 
which may transcend the narrow issues briefed in their mediation statements. For example, inthe 
usual ceding company/reinsurer relationship, the cedant and/or its broker may possess documents 
and infonnation that the reinsurer has requested and/or needs to fully evaluate its current 
position, requiring the mediation to be "staged" to accommodate such production. Proper pre 
mediation planning is critical. Ifhandled correctly, parties, counsel and the mediator arrive at 
the mediation room better prepared to address their true underlying needs and interests. 

Reinsurance professionals are no more immune to psychological negotiation roadblocks than 
anyone else. In the opening joint session, the mediator first asks parties and counsel to actively 
listen to, understand and acknowledge their business partner's arguments, even repeating them 
back to one another, as a sign of their appreciation and respect for such views. This often 
overlooked but incredibly powerful step builds trust, breaks down barriers and actually makes 
the other side less defensive and more candid, producing valuable information to use in the 
mediation process; information which helps define the proper depth and scope of issues the 
participants must address and resolve. 

 
Especially with reinsurance experts, often negotiators themselves, who well understand the 
merits of both parties' positions, the real work of an industry savvy mediator occurs in private 
caucuses. There, the mediator meets separately with and encourages each side to suspend 
judgment and comfortably and critically evaluate their positions, creatively explore options to 
resolve their disputes and, with the mediator's help, develop proposals designed to get what they 
need, not what they want, from a mutually-acceptable settlement. Once the mediator garners the 
respect and trust of both sides, s/he can deftly help parties develop, discuss and respond to 
successive financial and non-financial proposals, supported by an articulated rationale, designed 
to satisfy the offering party's needs and the responding party's interests. The very heart of the 
process, this unscripted, evolving and changing dynamic requires a perceptive, inventive and 
focused mediator, patient, calm and committed parties, and an open exchange of ever-broadening 
proposals that accentuate agreement and eliminate disagreement. 

 
The true value of any mediator reveals itself at negotiation impasse. In reinsurance, internal, 
corporate and/or financial pressures often impact one party's ability or willingness to settle on 
negotiated terms, leaving a gap between the last demand and last offer. Maintaining a positive, 
trusting environment, the mediator should continue moving the parties to propose alternatives 
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and reframe the problem, remaining focused on re-evaluating  barriers between them and 
brainstorming ways to eliminate them. A mediator who has worked in the reinsurance business 
can knowledgeably help the parties explore ''value-generating" alternatives that lead to 
acceptable compromises and settlement. 

 
 
 
 
 
 

* Charles Platto, cplatto@plattolaw.com, an independent arbitrator and mediator in domestic and 
international insurance and commercial matters, is an adjunct professor of insurance law and 
litigation at Fordham Law School, and formerly a commercial litigation partner at Cahill Gordon 
& Reindel and Chair of the Insurance Practice Group at Wiggin and Dana. Mr. Platto is an 
ARIAS (AIDA Reinsurance and Insurance Arbitration Society) certified arbitrator and a member 
of REMEDI (Reinsurance Mediation Institute) and serves on the CPR, AAA, and ICDR panels 
of arbitrators. 

Peter A. Scarpato, an independent ADR professional, is President of Conflict Resolved, LLC, 
and President and Vice Chair of the Board of Directors of The Re/Insurance Mediation Institute, 
Inc. ("ReMedi"). He is a member of several arbitration and mediation associations, including 
ARIAS-US. (Certified Umpire and Arbitrator), ReMedi, Case Closure, LLC, Construction 
Dispute Resolution Services, Inc., FINRA Dispute Resolution and the ADR programs of the 
New Jersey and New York State and Federal Courts. 

• Simeon H. Baum, President of Resolve Mediation Services, Inc. was the founding Chair of the 
New York State Bar Association's Dispute Resolution Section. He has been active since 1992 as 
a neutral in dispute resolution, assuming the roles of mediator, neutral evaluator and arbitrator in 
over 900 matters and teaches Negotiation and Processes of Dispute Resolution at the Benjamin 
N. Cardozo School of Law. His litigation and mediation background includes work in the 
insurance (first party and third party claims) and reinsurance areas. Mr. Baum has served on a 
wide range of court-annexed, agency, SRO, industry and private ADR panels. 
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A "fool for M'Lllt~~Party Insurance litigation Mediation 
with "Acilciitlonal Insureds" 

April 2008 

The settlement of a basic, two·partv case at mediation is often hard to 

accomplish. When three parties a re involved, the task Is gener;illy much 

more difficult. With multiple parties, the challenge$ increase exponentially. 

by Jeff ~ictiaveo 

Advocates and mediators alike are an too familiar with the challenges that rrutti-party °'""' 
present. Among the most frustrating situations are those in whl<:h warring defendants or multiple 

plaintiffs place conflictlng conditions on the negotia tion that cannot be sati sfled. Most commonly, 

parties will Insist that their linancial participations bear inconsistent relationships to other parties" 

participations. So, for "xampl.,, Defendant A in • multi-party case may insist that It wlll not 

contribute 100 percent to a settlement fund unless Defendant B first contributes 125 percent. 

Meanwhile, Defendant B may insist that It will not contribute Its 125 percent unless Defendant C 

rirst contributes 150. Defendant C then almost Invariably insists that it will not put In Its 15D percent 

unless Defendant A ag;rees to match It. Clearly, tllese conditions cannot all be satisfied et the same 

time. 

In other cases, Plaintiff 1 announces that It will not state Its demand unless It first knows Plaintiff 2's 

number. Wh<:n ttuot happens, you can count on Plaintiff 2 making the reciprocal announcement . 

Variat ions on these themes are endless. Problems of these types are sufficiently common, tl\ough, 

that an mediation participants need M mMy Alexandrian Solutions as they can get for these 

Gordian Knots. TI1e goat is to encourage simultaneous movement and hence eliminate the paralysis 

that the inconsistent conditions can create. 

The Surowiecki Ballot 

Mere's one tool that can help with this dllemmo: The SurowiecJci Ballot. In a multl· defendant 

mediation, this ballot has three columns: !he tlt$t column would list eaeh defendant; !he next, 

"Percen tage o( Fault"; and the th ird, "Pertentage ol Financial R.esponS1bitfty." 

Each defendant gets a ballot and Is instructed to indicate, for eaeh defendan t, the percentage or 

fault and the percentage of financial responslbillty each should bear in a settlement. The two 

numbers may be diffen!nt-sometlmes dramatlcally so-because of the financial resource5 of the 
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parties, the availabillty of insurance, the e><istence of additiona~ insured endorsements on Insurance 

policies, indemnification agreements between the parties, or other reasons. In any case, though, 

the percentages in each column should total 100. The !>allots are not to be signed. The defendants 

are Instructed to complete the ballots without consulting with eac:h other. 

The defendants are also told In advance that the lnfomiation on the !>allots will be C(lmpileel as 

follov1s: The mediator will collect the ballots and tabulate the averages. The mediator ~viii then 

distribute to each defendant a summary sheet which repol1S those averages, and a complete set of 

copies of the ballots cast. (In this example, of oourse, Ille plaintiff neither votes nor learns the 

results.) The results are not binding but are designed to give the defendants valuable Information 

regarding how to move forward. 

Every time I've used Ille Surowleckl ballot system, It has worked. It breaks the impasse and the 

defendants: are able to m~ke a coHec:.tive offer. witt'l the defendants almost alv1ays contributing in 

exact compliance with the average percentage of financial responslblllty numbers. 

Why Does It Work? 

To answer that question, we must first ask why is It calle<I the "Surowiecki Ballot"? The Surowiecki 

BallC>t is named in honor of New Yorker business reporter James Surowleckl and his 2004 New York 

Times Business Bestseller, The Wisdom of Crowds. Mr. Surowlecki's thesis is well-stated on the 

back-C(lver blurb of the 2005 Anchor Books papert>ack edition: 

(The Wisdom of Crowds) explores a decei;>tively simi;>le idea: 

Large groups of people are smarter than an elite few, no 

matter how brilliant-better at solving i;>roblems, rostering 

innovation, coming to wise dee1s!ons, even predicting the 

future. 

To prove his thesis, Mr. Surowleckl begins \•Jith a whlmslcal example, based on a reviev1 of every 

episode of .. Who Wants To Be a Millionaire." On that program, when a C(lntestant was stumped as to 

the right answer to a question, two of the contestant's possible "lifelines .. were to call a friend or to 

poll tile studio audience. Aocording to Mr. Surowiecki, calls to friends (presumably the smartest 

people the contestants knew) yielded correct answers 65 percent of the tJme. Polls of the studio 

audience, "those random crowds of people with nothing better te> do on a weekday afternoon than 

sit in a TV studio," however. gave a staggering 91 percent of correct answers. 

'· 

u 
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~1r. Surowiecki follows this analysis through a diuying array of examples, ranging from jellybean 

counting to stock market predictions to ascriptions of responslblllty for tile disastrous Challenger 

spacecraft disaster. Although counterintuitive, Mr. Surowlecki's evidence shows that "eoch time, the 

crowd did just as expectP.d: its collective guess was very accurate, and was better tJ1an the vast 

majority or individual guesses," even the guesses of most so· called experts. 

For the crowd's wisclom to shine throuoh, certain preconditions must exist. According to Mr. 

Surowiecki, those are "dlverslry, lodepenoence, and a particular kind of decentrallzatlDn." In the use 

of Surowiecld Ballots In mediation, each or these preconditions are mel 

Diversi ty 

First. the crowd must represent diverse viewpoints and perspectives, because "the best collective 

decisions are the product of disagreement and contest, not consensus or comproml ... " In the 

litl9i1tion context, "d isagreement and contest " are usually not In short supply. Each defendant 

vigorously advocates Its own position end Is rarely shy to put its best foot forward or point out 

weaknesses In the positions of others. Mr. Surowiecki cautions tllat "collective wlselom" generally 

does not arise from "a group of diverse but thoroughly uninfe>rmed people.'' Again, In the titlgatlon 

oontext, tllis is usually not a problem. 

Independence 

Independence resu lt s from the fact that tt>e delendants are not allowed to consult witti eodl otiler 

when they complete their ball0t$. This al lows tile true dive<si!Y of viewpoints to be expressed. It 

does, however, also create an incentive to mark one's battot strategically, to mlnlml2e one's own 

share of financial responslblllry. Two factors mitigate against this possible abuse of the system. 

First, each defendant is allowed to record "Percentage or Fault" before "Percentage of Financial 

Responsibility." If its temper at work, S<Jme of that steam can be blown off in the prior column 

before being asked to cast a vote in the latter. And, indeed, there Is generally greater vanatton in 

the percentnge of fault numbers than In thDSe which ascribe percentages or financial ~pooslt>lllty. 

Second, the ballots are both unsigned and distMbuted to the group after votes are cost. The initial 

anonymity of the ballots Is de>igned to protect each defendant from tile fear that an honest t>ut 

•poUtlcally inc0<reet" vote will subject the voter to unjust retaliation. The eventual d lsbibu tlon or the 

ballots to the group encourages each defendant to al locate a fair share o f financial respon.sibility to 

Itself. If a defendant wants to retain Its anonymlty, It cannot try to skew the results by letting Itself 

off easy. Everyone will know. And, there's" rlik that everyone 1t1iU retaHate, perhaps by leaving our 

hypothetical strategist out or a settlement that gets everyone else a release. There's not much 
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worse in mul~-pMty litig<>tion than to be the "last player standing; havin9 to bear the full costs of 

lltlgatlon alone and being the only defendant left at trial. So, there's an incentive to vote honestly. 

Decentralization 

Flnally, the necessary decentralization refers generally to the way the wisdom of the crowd is 

aggregated. In the mediation of litigated cases, the aggregation of averages, plus the distribution of 

all underlyin9 ballots to e<>ch <lefendant. generally results in a Simultaneous move by all parties to 

tho~ average "Percentage of Flnancial 11.esponslblllty" allocations. It's just obvious, an(! the 

negotiation can proceed. 

Conclusion 

In tirne, smart advocates will probably figure out ways to outsmart the Suro\''ieckj Ballot, and its 

effectiveness may diminish. But for now, It Is a tool that can help, Although this example discusses 

defendants who want to make a joint otter, the concept can easily be adapted to multiple plalntlffs 

who want to make a joint demand, mLlltiple Insurers for one defendant, or other contexts. 

The key. though, is for advocates and mediators alike to remember that the collectlve wisdom of 

the crowd will be superior to the insights that any one of them may have. The opportunity to 

harness that ~visdom, In whatever ~11ay or by whatever means, should not be overlooked. 

- --···-·--···-···· -·····---·------- ·----- -----···. ··- -"-""""• .. ,..... ·- ·. ·- ·-·--·· 

Opiniqns expres.sed in £:(pert Cornmentary artic:l~s are those of the author and are not neoessarlly held by the 

author's empfoyet or l~MI. nus artlcle does nol purport to provide le~al, accou11bn9, or other professional 9dvi<::e 

or opiriiori. If such advice is needed. consvft with your attorney, a«01..1ntant, Of' olher quallfled adviser. 
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Behind The Closed Door: Belter QiucusiJlg in Mediation Techniquu 
April 16, 2009 

Some Positives and Negatives of Caucusing 

Comp/let/ b)• John SeUlt & /.inda Toyo Oba;vashi 

In particularly contentious case~, cuucusing can reduce role of one party as a 
provocateur or motivator of the other's unproductive behavior ("button-pushing") 

Reduces the stimuli of anger, tension and defensiveness generally. Md thus 
removes some emotion-laden hostility from the atmosphere 

O;nfidentiality (or at least, the absence of the other party) may enhance op~nness 
and creativity, particularly about inU:rcsts, feelings, and values 

Allows a party to safely disclose dangerous, embarrassing or disadvantageous 
aspects of their situation, and to frwly vent 

Provides an opportunity for the mediator to pay undivided (and unguarded or 
relatively unbalanced) aucntion to one party 

Mediator can restate what was heard in open session to vcril)' it or to elicit what 
was really meant as opposed to what was said 

Mediator can be transparent about the process, discuss with the party how he/she 
thinks/feels the mediation is proceeding, and frankly explore nny diffieultics 

Provides an opportunity to overrome personal power imbalances hetween parties 

Provides an opportunity to identify other parties nut yet involved who may have a 
stake in the outcome or abil!cy to influence it 

A !lows the mediator to more freely and intimately discuss, identify common areas 
of agreement, help annly.T.e, and reality-check positions and options 

Allows a party to test nnd "try on" hypothetical or tentative solutions, and to 
explore potential concessions safely 

Allows the mediator to tnke the point-of-view of the other party for purpose of 
testing positions, or, alternatively, to be more positive or empathetic toward the 
present party's circumstances 

Allows the mediator to candidly discuss things that might be perceived as 11nduly 
positive or negative about one or the other party 

Allows the mediator to bui ld trust with a party on that party's uniq ue terms, 
including c-0mmunicntion or culturul concerns 
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Behind The Closed Door: Beller Caucu~ing in Mediation Techniques 
April 16, 2009 

Allows the mediator lo mee~ with selected poi11ts of power (e.g ., just the parties' 
attorneys) 

Enables the mediator to focilitate discussions between a party and his/her 
representative or colleagues 

Allows the mediator to be more forthright in challenging a party to reassess 
positions or take responsibility tor problem-~lving, without party's loss of"face" 

Allows the mediator to individually coach productive behavior, or to help a party 
develop new and different ways of sllaring important or touchy information 

Because of tile combination of effects of many of die points above, may enhance 
and expedite resolution 

Cons: 

May allow one party to make statements that cannot be challenged by the other 
party, to introduce falsehoods, to engage in character assassination, or to influence 
the mediator emotionally, and thereby potentially introduce mediator 
misunderstanding or bia~ 

May make a party suspicious of the mediator's involven1ent with the other side 

Parties outside the caucus may use the time to brood (reflect negatively) or 
consult others, using the time to reinforce their positions 

May allow a mediator to depend too heavily or too quickly on caucusing, w lhc 
disadvantage of the parties' engagement as full participants with responsibility for 
engagement in resolution efforts jointly consid~ring a range of pos.~ibilities 

Mediator may grow to tee! greater responsibi lity for achieving settlement and 
might be tempted to resort to manipulative ploys to bring about closure 

May inhibil a needed and productive openness and intcractivit)' between the 
parties, limiting their development of new ideas ofpartieular common vulue 

May diminish the opportunity for mutual clo.5ure and healing 

Presence of both parties may be osscntial to enhancing a long-term relationship, 
personal empowerment, or development of personal skills for later use 

Some of the perspectives above 111e drawn tmm Pr«ess uf M~.Ji(]t/on in !Ji.rp111e Sett/omen/ Cunluri, 
Pn\jil1, McGillicud<ly, Welton & l'ry, in the h<lok Medi>ltiull RA:sc•rcll. Re•.ell, Pruitt & As.so<.-ia1es, 
Editors, Jossey-Bass.(1989); TM /\r1 Dr Mtdiolion, Mork Bcnneu and $colt Hughes, 2<1 Etl. (t'ITA, 
200,); J\ledllll&n: PrinciJ>les and l'rac<ice, Kimbcrke KovlK:h, 3•J Ed. (West, 2004}. Thanks nlso 10 our 
l.lOJlen&ues Snrouel JllCkson and Jim rope for their p<npecl.ives. 

2 
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Analytical Tools & Techniques: 

t!Wpu'~ ROlOOl!Jtlc:m 
SUpp<>rt S<lrvl~ 

Decision Analysis Using Decision Tree Modeling 

Anolyzing Che fu!un; ouicomc of a series of options or scenar· 
ios and !heir associo!cd prub>lbililies and costs can be a diffi· 
cult ta<k, Jl"r1ieularly whore a sufiicieotly complex problem 
precludes an intuitive answer. A probabilistic methodology 
called decision analysis can be used to quantitatively address 
this uncc-rfain1y. ~ision analysis provides beth an overall 
paradigm and a set ofanalytieal tools to conslruct and analyze 
Cjllantilalive models of decision-making. 

One freqnemly used form of cfecisio11 analysis is a decision 
tree. Decision trees have long been use<! as an analytical tool 
in the field• of business, science ond engineering, ancf public 
policy. DocL<ion trees are being used wilb increasing fre· 
q11ency in law 'ro analp.e the merits of.• cssc and the posi· 
lions of tl1e parties in Qll existing di•putc, or to develop leg3l 
strategies and projections for transactional event<. 

Computerized decision tree analysis can 
provide an objective and flexible tool for 

decision making in legal disputes and 

transactions 

ln legal di>putes, opposiog parties tend to view the strength of 
!heir position& based primarily on their intetpretation of the 
facls and merits of the case, and ()n the knowledge, experi­
ence and counsel of lhcit attorneys. Unfortllnately, this can 
lead to numerous obstacles to scttlanent including: positional 
hias, reactive devaluotion, posturing, linkage to other dis­
putes, risk a:v-OtS.ion, a:nd even emotional issue..~. t Dl:ci~un tree 
~ualysis can provide dispuliog parties with >111 objective, ana­
lytical tool ro de<:<>n<truet a dispute into its principle compo­
nc"DIS, and t<> test assumption.•, pcrooptioos and probabililies 
of oulcomes underiying not only their po>ition, bllt the posi· 
tion ofeheir opponents. 

In legal transactions, !Ill evalua1ion of future scenarios is oftc'!l 
invaluable in making a business tkcision. Counsel and their 
clienls ctul use decision tree anal)-.is to address issues of risk 
aversion, risk transfer, and strategic plonning by construcling 
decision trW with multiple alternatives and evaluating 1hc 
impacts of their probabilities of oocun-ence on the expec1ed 
costs of lhe outcomes. 

J\n ovc-rview of the basic structure ofa decision tree, the con· 
ccpt of expected value. and !be utility of sensitivity analy""" 
i• prcsc-r11ed in the deci<ion tree prime.- (Figure l). There arc 
three fundame..lal rules governing the ~rrectiveness ()f deci· 
sion analysis using decision trees: (1) All options available to 
the decision maker must be identified and be nmtually exclu· 

sive, i.e., the decision maker """ choose only one of tl1e op­
tions; (2) All chance events or outcomes must bo identifi<d 
and be mutually exclusive, i.e., only one of the chance events 
01 outcorues can occur, and (3) A deci:<ion tree must include 
all palliW«)'s (ineludiug •U possible decisi<>ns and outcome.• 
of dumcc events) 01at a d~ision maker might take through 
tinte. 

Conceptually, the constrUction and analy:<is of decision trees 
is silnple and stcaigblforward. However, there are numcrou• 
incx.pcn:Qvc oompulcr soft?.'are progtnnls, such as 'J)eeA.ger1.t,, 
Cry.ta! Ball"', and Prcci•ionTrcc"", which W:ilitate more 
efficient analysis of decision trees, parlicularly where !here 
are oomplex trees involved and /or \\here there is a desire to 
conduct iterative analyses to answer '\vhat ii" questions. Fig· 
uns 2 and 3 iU11strate some examples of how de<:i<ion tree 
modeling may be used. 

As with any analytical tool, the value of the output is directly 
proportional to the quality of the input. Da:ision ln:e analysis, 
whether done by hand or by computer, should be conducted 
with realistic determinations of those quantitie. relevant to 
the situation being aruily~. In addition, the results of a deci· 
sion Ira: 1UU1lysis should not be used as a sole determinant in 
decision making. 

Not~ 

Jfor an exc.elfent and thorough discussion on obSbtetc$ to setOt:nient.. 
~ee Da\•id r. Hoffer, Decision Analysis a.v a Medlal1.1r ·,.. Tool, Har­
vard Negotiation I.aw Rcvienr, Vol. I :t l 3. Spring 1996. 

Recomruended Readini: 

Robert T. Clemen) Making Hard {)eci.tic11:r: A11lnuud11t:liun1<1 De­
<"isiun Analysis. 2nd Edition. (Duxbury Press, 1996). 

Jefnet: R. Evans and David L. Olson, /titroducllon '" Simulatlvl! cirvl 
Risk Analysis. Sco'.ond F.dition. (Prentice llol~ 2002). 

URI" for ti!• Softw.IU'e Cited: 

Crystal B •II.: hl!p://www .decis i onccring.<0m'cry•tol _ball/ l ' ., 

Precisionl'rec: hrtp:J/\Y'W\v,pv.li~nde.oorn/ 

TceeAge: http:lf\'>'WW.trecagc..c:"1m/ 

Infor111att-0n & inquiry: 

info@dcallcnpa.com 
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The Proper Use of Decision Analysis to Assist 
Litigation Strategy 

By Marc B. Victcr• 

The 1980s have sttn a rapidly growing interest among lawyers in the use of 
decision analysis to value litigation. When properly used, this technique im­
poses a discipline on counsel, forcing them to think as carefully and systemati­
cally as possible about the evidence and legal issues that are imponanl to their 
case. It also provides counsel with the means to integrate their assessmcms of 
the numerous unce11ainties in a logical, unambiguous fashion. Thus, counsel 
are more confident of their litigation strategy or settlement decisions. 

Unfortunately, the last few years have also seen a number of articles that 
incompletely or incorrectly describe decision analysis.' This article attempts to 
oorreet some of the misconceptions they might have created. 

THINKING CLEARLY AB()UT COMPLEX UTIGATION 
The earlier articles have all trivialized the purpose of using decision analysis. 

They all illustrate the approach with an exceedingly simple example such as:• 

Win 
.80 

Lose 
.20 

$400000 
.25 

S200000 
.so 

$100 000 
.25 

•Mt. v;aor is a mctnbcr of 'ht California bar and pre$iidt:nt of Litigation Risk Anal)rsis, Inc. in 
Menlo Park, Californi~. 

I. P<t<rs-On, New Tools for Reducing Ci•il Li1iga1ion E•pcnscs (1983); Bodily, Wh•n Should 
Y<>v Go to Court?, 59 Harv. Bu•. Rev. !03 (May-June 1981); Crocnbug. The Lawytr's Utt of 
Q1umtil4liw Anal>"is in S<lllnnenl Negotiotion1, 38 Bus. Law. 1557 (1983); Nagtl, Applyio: 
D1cisicn Scienc,- I<> lhe /'ro.GliC< of Law, 30 Prac. Law. 13 (Apr. 15, 1984). 

2. ln all decision ere.es, the branches emanating rrom the cin::lt$ ("node:sn) represent ihe possible 
ahcmativc ouloomes l<> an \lnctMi71in evcnl. In this ~;ii.ample. whcthtr llle tticnt wins or JoK:S ~ 
una:n3in, and the amount <lf any damage a\vard is als<> umC'ttain. Counsel's opinion a' to tht 
li~clihood -0f each una:riain cv•nt is indicattd by the pmbability just under .. ch branch. 

617 
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618 The Business Lawyer; Vol 40, f'ebroary 1983 

They then go on to show how the setilemcnt value can be determined by 
weighting each ultimate outcome by its probability of occurring: 

203 (= .80 x .25) x $400,000 "" 180,000 
+403 (= .80 x .50) x $200,000 .. + 80,000 
+20 3 (= .80 x .25) x $100,000 = + 20,000 
+203 x $ 0 = + 0 

$180,000 Seulcment Value 
Other numerical manipulations arc then performed. 

This focus on computations is misplaced. In a good decision analysis or a 
lawsuit, only a small fraction of the eff'on (perhaps ten percent) is spent in 
performing the necessary calculations, and only a part or the bcncnt of con­
ducting the analysis is derived from the quantitative results. Most lawyers who 
are familiar with how to perform a good decision analysis will attest to the fact 
that its real benefit is in forcing-and assisting-an attorney to understand his 
or her case better, at a level of detail sufficient to produce valuable insights for 
planning pretrial discovery and selecting trial strategy. The only way for a 
reader to appreciate this, however, is by illustraLing the approach with a 
complex lawsuit. Then, rather than beginning wilh a direct assessment of the 
probability of winning (as the simple examples of the earlier articles have all 
done), this article will use the full power of the decision analysis concepts 10 

produce a better-reasoned, iudire<:t assessn\cm.' 
In this lawsuit.' the plaintiff wrporation, SmoothShavc, Inc., has filed suit 

against the defendant for monopolizing the market for electric razors. The 
complaint alleges treble damages of $30 miUion. The defendant is wholly owned 
by a troubled Middle Eastern country, and, therefore, collcccion of any judg­
ment is very uncertain. Plaintiff's lawyers have been asked to advise the 
company whether it is worth pursuing the case at an estimated additional cost of 
SI million, and, if so, how the money could best be allocated to the various areas 
of pretrial discovery. 

If anmseJ supervising rhc litigation were asked what the company's chances 
of winning were, their initial reaction would probably be: " It depends." A good 
decision tree is one that facilitates 1hc lawyer's job of determining the probabil­
ity of winning by capturing in a logical way the faciors upon which winning 
depends. Some of these factors may correspond to ultimate legal questions that 
the jury will be called on to answer, such as, "Do you find that the defendant 
was pricing below cost?" Other factors will correspond to unccrtainries whose 
resolution is believed likely 10 influence the jury's decisions on the ultimate 

J, Other ad•antagu of the approach ate diS<usml below, but the ruder should be aware cf 
th.em .-.s he or she reviews rhe example. They lncludt 1he following; aUowing tht client to btucr 
undicntttnd tht bilili of coun:td's rcoommend:uion,, ei.llowing c:ounsc1 1~ ncgoti11e- fa;,. SiCUlemcnu 
more •asily, and allowins counsel 10 plan preclial dl1<11¥try more co.1-efftttivtly. 

• . This case combjflet as()t(t& of tcvcral analy~• ptrronncd (or different clients. Ct is similar 10 

the andysis pr<.,.n!M by I),. author ot toe 1982 S.vtnlh Antoual Fall M'~•ing oft~< Scetion of 
Utigation of th< American Bu ASiOCi•tion. 

HcJ.l'tOnline -- 40 Bus . J.aw. 6il:I 1984-1985 

426



Decision Analysis to Assist Litigation Strategy 619 

questions, for example, "Will we be able to find a memo purportedly written by 
the defendant's president urging the sales force to do 'whatever necessary' to 
make them Number One?" 

As Figure I illustrates, a decision tree provides a very clear visual way of 
showing how a case can be won or lost through different combinations of results 
of influencing factors and uhimate issues. Trying to build such a picture ensures 
that counsel think carefully not only about the most important uncertainties in 
the case, but also about the interrelationships among all the important factors. 
The use of a decision tree also makes this important task easier because, in a 
complex case, keeping track of all the factors in one's head would quickly 
become impossible. 

Now, rather than guessing the likelihood of winning overall, counsel for 
SmoothShave could use the logic of the decision tree to arrive at a more refined 
opinion: 

Fim, counsel should ask how likely the jury would be to find below-cost 
pricing assuming counsel found the president's memo and assuming the 
judge had given the jury the instruction counsel favored on how 10 deter­
mine "cost." Counsel might feel that, under these oonditions, this issue is 
almost a sure winner and thus assign a 90% chance of getting the jury to 
believe the defendant was pricing below oost. 

N ex1, counsel should imagine that they round the document but the 
judge gave the oost definition instruction favored by the defendant. Under 
this scenario counsel would feel less hopeful about the jury's finding helm,,. 
cost pricing but might still feel that the president's memo (combined with 
his surly personality on the witness stand) would sufficiently inflame the 
jury so as to yield a 60% chance of a favorable jury finding. 

In a similar fashion, counsel would assess tht probabilities of good jury 
findings under the remaining two scenarios. 

What counsel would have determined so far is that their chances on this jury 
question vary significantly depending on which combination of influencing 
factors exists.6 Clearly, in orde.r to arrive at the overall chances of prevailing, 
counsel would need to decide which of these combinations is most likely. This 
would allow counsel to conclude logically whether below-cost pricing is closer to 
a 90% winner (the top scenario) or only a 20% winner (the bottom scenario). 

In expressing their judgments on the likelihood of finding the document and 
of getting the desired instruction, counsel would do well to first list all the 
reasons they could think of for getting either of the possible outcomes to each 
uncertainty. Listing the pros and cons makes a realistic assessment more likely. 
For example, they might develop the following list on the first influencing 
factor: 

S. ·The ptC\."C'ding di$cussion should niaL:c ii clear that Pettrson (tupru 11otc I. at 27} has sc:t:n too 

ftw good decision anal}•sies. 
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620 The Business Lawyer; Vol. 40, February l98S 

DECISION TREE REPRESENTS LOGICAL ANALYSIS 
OF HOW CASE COULD BE WON OR LOST 

iury tinds 
belowro.st 

csusation w 
rwici--

judgt3im I 

favorable no 
instruccion L 

above mu L 
find 
doci>mcnt 

causation w 
below cost 

I 

no 
unfnouble L 

3bovccon L 

causation w 
below cou ~ 

judge gim I ' favorable no 
instruction J, 

above cost L 

do not find 
causation w 

bclowoost 

' no 
unfavorable L 

abo\·~ cost L 

FIGURE l 
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Decision Anal}"is to Assisi Litiga1ion .Strategy 621 

Find Document Do Nol Find Document 
• President ditl nol destroy his • Never exist~d! Salesman who 

copy. 
• President scared of criminal 

sanctions. 

"vaguely r~alled it" is bitter 
over being fired. 

• The only memos found are 
rather mild and innooent. 

Balancing these possibilities, counsel might assign a 60 o/, chance of finding the 
document. Af1er similady thinking about the second factor, counsel might assign 
an 80% chance of getting the favorable instruction. (See Figure 2.) Now 
counsel could easily determine the chance of the jury's finding below-cost 
pricing by giving the 90% first s<:enario a weight of .48 ("" .6 X .8), the 60% 
second scenario a weight of .12 (= .6 X .2), the 503 third scenario a w<:ight of 
.32 (= .4 X .8), and the 20% fourth scenario a weight of .08 (= .4 X .2). Thus 
the overall chance of below-cost pridng's being found by the jury is: 

Scenario Scenario Overall 
Weight Probability Probability 

(.48 x 903) = 43.23 
+(.12 x 603) = + 7.23 
+(.32 x 50%} = +16.03 
+(.08 x 20%) = + 1.6% 

68.0% 

Finally, in order to determine the chances of the jury's holding the defendant 
liable, oounsel must also consider the likelihood that, having found below-cost 
pricing, the jury will also find that the drfendant caused plaintiff's damages. 
Again, counsel should first develop a list of reasons why the jury would or 
would not find causation: 

Jury Finds Causation 
• Mad at the defendant. 
• Likes our witnesses. 
• Impressed with our R & D ex· 

penditures-we should have 
been market leader. 

No Catisation 
• Believes their e><pert. 
• Thinks we mismanaged the 

business. 

Ir counsel assessed causation at 90 3 in the top of the tree and 80% in the 
bouom, they could extend the previous calculations and arrive at approximately 
a 60% overall chanoc of winning. 

In a similar fashion, ~'Ounsel can think systematically about the uncertainties 
influencing the present value of any recovery (Figure 3 ), and arrive at a picture 
of the risks of litigation (Figure 4} that makes it easy for clients to determine 
their minimum selllement demand or maximum settlement offer.• 

6. If a ctienl is "tis:k neuLral,'' 1.he-n tht sculcme:7n '1.alt.ie can bt obtained fronl Figur(: 3 by 
mvhiplying c..1ch of ihc prcscnt·vah.a~ trchfe-<larnage ouh.:nmc1 by ils probability of on:utting, 
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USE OF PROBABILITIES SHARPENS THINKING AND 
ALLOWS LOGICAL CONCLUSIONS 
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EACH SCENARIO CAN BE DESCRIBED BY 
(1) ITS PROBABILITY OF OCCURRING AND 

(i) THE PRESENT VALUE OF THE OUTCOME 

colloct: 
1 u.ar 

iudgement: .60 2-an 

f't~M-nl 

S«c1111rio ProbebiJity Ve:!...: 

I 3.2% $3.9M 

single I .30 2 VtlfS 
damagc~or: .40 
S2 million 

2 2.2% il• 

.30 
I vear 

4~<$ 
.80 

3 10.1,,, $3.0 

.71} 
2vear> 
.20 

4 25% $2.6 

l vtar 

2-us 
.40 

5 3.6% $1.9 

.30 2 \1¢8f$ 

Win <A million 
.60 

6 S.4% $6.9 

.60 .so 
l 1•tar 

(f1om / .60 
l'igmc 2) 4 vears ~ 

7 12.6% $6.0 

.70 
\ 2VtU$ 

.40 
8 8.4% $S.2 

I vcar 

2vcan .20 
9 0.1% $1S.8 

.30 2 ;iC8fS 

$8 million .so 10 2.9% $13.7 

.20 I vur 

4vc•rs 
.40 

11 3.4% $11.\) 

.10 
2 vcar.s 
.60 

12 S.0% $10.4 

Lose 
.4{) 

13 40.0o/o . $0.0 
100.00% 

Dro" Su.ii Save $1.0 

FIGURE3 
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A COMPLETE,.. UNAMBIGUOUS DESCRIPTION OF THE RISKS 
OF LJTIGA:1 ION CAN BE PRESENTED TO THE CLIENT 

)0% 

~ ... -0 

'E 
" ~ 
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" .. 
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Decision Analysis to Assist Litigation Strategy 625 

This process of disaggregation is fundamental to the way a lawyer naturally 
thinks and is easily mirrored by a good decision analysis. Also, looking at the 
decision tree reveals how much easi~r it is 10 keep track of all these factors using 
these techniques than to try to balance all the uncerta.inties of a lawsuit in one's 
head. As Harvard professor Howard Raiffa wrote in his famous book: 

The spirit of decision analysis is divide and conquer: Decompose a 
complex problem into simpler problems, get orie's thinking straight in thc:Sc 
simplei· problems, paste these analyses together with a logical glue, and 
come out wiili a pr()grarn for action for the complex problem. Experts are 
not asked complicated, fuzzy questions, but crystal dear, unambiguous, 
elemental ... questions.' 

WHAT ARE PROBABILITIES? 
The second problem with oome of the previous articles is their lack of 

understanding of probabilities. Probabilities are nothing more than t1'e quanti· 
tativc expression of a lawyer's professional best guess. Lawyers make best 
guesses all the time. In fact, that is one of the principal reasons they are retained 
in the first place-to counsel the client as 10 the value of a lawsuit. Few lawyers 
would stay in business if they refused to give opinions. 

But what about 1he merits of quantitative as opposed lo qualitative opiniops? 
Qualitative expressions of uncertainty are very ambiguous and misleading. One 
lawyer may mean 40% when he says "good possibility," while another could 
mean 70 3 !" How is a client or a colleague supposed 10 know what a lawyer 
means by such phrases as "Quite likely"; "Distinct possibility"; "Strong likeli· 
hood"; or "Not much <:hance." Especially dangerous are local sayings. For 
example, some Texas lawyers use the expression of probability: "That dog 
won't hunt." It seems to mean one has less than a 25 % chance! 

As soon as a client or <:olleague has to ask what a lawyer meant by wha1 he 
just said, the lawyer might as well have used the less ambiguous language of 
probabilities in the first place. 

Another reason for avoiding phrases such as "good possibility" is the diffi· 
culty of integrating one's numerous opinions. How good a job can a lawyer do 

summing the r~suhs, and subiracf.ing <he rtmaining legal ftc:S. In this <3$1C• th.is '\'Duld prod\lct 
33,8$0,000 - 1,000,-0UO ~ $2,850,000. This value is te<hnically ~nown as the "expct<cd value." 
For risk·•v<nc litigants, a plain1ifr• minimum 1<ttlemon1 demand will usually be somewhat 
smaller and a dcf•ndant's 111aximum sculement offer will usually be somewhat higher 1han thtir 
expccttd vahies. as 1heir tisk avt:tsion causes <h1:!m to sacri1it>t somt money in order to da:rcasc 1heir 
,ii.ances of ending up a.1 lhe extreme wor.st position {('no liabilily fouod" for plaintiff, "m.aximun1 
damage award" for defendant). 

1. H. Ralff:\, Decision An,1l)•sis,: (ritroduClory Lectures on Choices u11dt:r Uncertainty 271 
(1968). 

8. This degree of diS(:fcpan<y is not at all unusual. The author has asked well over 1,000 
lawyers to auach probabilities 10 a •arie1y of phras<:s rommooly usod 10 e><prt" unocrtainty. E1-en 
0 very likt:ly" brings. laughter: to many attorneys ii means about 6S~. while co tnany others it m·tAns 

903. 
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626 The Business Lawyer; Vol. 40, febn1ary 1985 

combining a "good possibility" with a "very likely" with a "not much chance"? 
How would he have figured his overall chances of winning the SmoothShave 
case if each of the uncertainties in Figure I had been only vaguely character­
ized? 

Once one appredates that probabilities are simply a less ambiguous way to 
express subjective judgments, one should realize how inappropriate it is lo talk 
about a r411ge of probabilities, as Greenberg did: 

[Tjhc lawyer might reckon his client's chances of winning on the question 
of liability co be between fifty and ninety percent. These minimum and 
maximum estimates Jauthor's 1101e; later referred to as "pessimistic" and 
"optimistic" estimates} could be used to create several decision tr(CS in 
which various estimates of damages could be used to detennine a range of 
expected values.• 

At any one point in time, there is only one probability that best reflects a 
single attorney's judgment. This is true whether opinions are e,xpressed qualita· 
tively ("very likely") or quantitatively ("70% "). It is utter nonsense for a 
lawyer to have a range of probabilities on winning a lawsuit. Imagine telling a 
client that the overall chances of winning a lawsuit {all legal and factual 
Ullcertainties considered) are "about even" (50%), and then in the nt-~l breath 
saying "but this case is almost a sure winner" (90% )! 

Besides sounding foolish on its fact, there are other problerns with Professor 
Greenberg's suggestion that counsel use a range of probabilities. Why would 
any client want anything other than the attorney's most realistic asscssmtnt? An 
"optimistic" assessment should be ignored because, by definition, it overstates 
the value of the case. If relied on, it has the obvious danger of driving a client 10 

reject what is really a good settlement. A similar danger exists at the other end 
of the range. Labeling an assessment as "pessimistic" is a deal' admission that 
one's case is really bener. Decisions based on the pessimistic probability could 
easily caust a client to pay too much to settle a case. 

COMPUTERS AS A SUBSTITUTE FOR HARD 
THINKING 

The above discussion leads to the third criticism of some of the earlier papers. 
Not only is the no1ion of probability ranges wrong, it defeats one of the main 
purposes for performing a good decision tree analysis: 10 impose rigor on the 
attorney so that he or she will think as carefully as possible about a case and 
each of its underlying elements. Allowing for probability ranges 1vill keep an 
attorney from sharpening his or her views. It will only promote fuzzy thinking. 

9, Gi"C'Cnbc:rs, suprl'I note 1, .,,, IS75 (footnote omiued). Pcttr$#>1\'s criticitm of 1he 'Jse of 
probobilhics in dct(,ion arta1ys.is (suflra nolc J. :u 27-28) is equaHy inappr-0priate for NmHar 
(('a.501'}$. 
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Decision Analysis to Assist Litigation Strattgy 627 

The same criticism can be leveled against breakeven or ''threshold" analysis, 
especially the two,. and three-way versions suggested by Nagel." Although 
computers allow all sorts of computations to be performed quickly, they should 
nQt become a substitute for thinking hard about complicated problems. 

On the other hand, once all the major issues in a case have been tackled head 
on, a role for using computers (or calculators) 10 perform "sensitivity analyS<s" 
ckarly exists: varying probabilities and recalculating the settlement ("ex· 
pectcd") value can provide insiglus valuable for planning pretrial strategy. 

For example, <:0unsd for SmoothShavc sa.w that if the probability of "finding 
the document" oould be increased from 60% to 100%' th~ probability or 
winning the case would increase from 60% to just over 75%.11 At the 603 
chan~ of winning, the "expected value" of the case before costs was $3.85 
million." At the higher 75% chance of winning (corresponding to a 100% 
chance of finding the document), the probabilities of each of the thirteen 
scenarios of Figure 3 were recalculated, and the new expected value before costs 
was determined to be $4.85 million. This increase of SI million in expected 
value gave counsel a rough idea of the most they should spend in searching for 
the alleged document." They also determined, by performing similaT rec:ilcula· 
tions, that if they had no chance of finding 1he document, their overall chance of 
winning the case would fall from 60 % to about 3S 3, leading to a lower case 
value before costs of about $2.25 million. Figure 5 shows how the expected 
value of the case varies as the probability of finding the alleged dQCUl!lCnt 

increases from zero lo 100%. Similar graphs can be constructed for each of the 
uncertainties in the case lo help counsel think of where 10 spend 1ime and money 
pretrial. u 

The reader should realiie that this kind of pretrial planning is impossible 
with all 1he simple decision trees that merely bi:gin with "win/lose."•• This kind 
of planning can be performed only following th~ conslruction of a richer 
decision tree thal includes both influencing factors and ultimate issues. 

lO. Nagel, supra note I. at t7. 
11. This new probability is obtained by n:eakulating the chances of lollowins 1"th• I, 4, 7. and 

JO in Figut• 2, u<irtg a 100% probobili1y of "nndi>lg <he do<:\lmcn1." 
12. Set ••Pro note 6. 
13. When 1he ~mouni. that oould he won or l<>st arc signifi..ant in relation to the company'$ 

fina.ncial po:sit.ion, a oompany n•ill not bt willing to t'p1ay the aW:rages," and it will be nccc.s5aty ta 
irtc:orporatc lhc oompany's auitudc towar<l Tisk 1.a"ing in valuing lht ta!:e. See rupN nl.Xe 6. 
Nc:inc<hdeu, ''c"poctod \•ahtc~0 t:4'r> sni11 be used to get a rough. quld. idea ()r how sensitive lht ca£:e 

value i' to <Hffcrc::nt undic:rlying a1Symptiont. 
1•. Sensitivity graphs also help to identify when differ.en~ of opinion e.rl'lllng la,._,ycrs are 

important to ~lvr. Not every disagrttmcnt ne<ds to be 1he >object of additional legal or ocher 
rncar<:h. (For e••mple, 1hc company would probably proo:cd wi1h thi.,.law•uil e,.n if onc law~cr 
was al ont ~nd of the probabiJily graph for the uncertainty in Figur-c $and anot'her la\V}'Cr was aa 
the opposile end. ln either cvtot, or anywhue in behvccn, the l'3l\l.e of the case justifies (ht $1 
nliJlion in\'t.St1ncn1.) But 1he nlorc complex. tht ca'!e, -~~more difll.cutl it is to separa't thoK that att 
significant from those that arc J'Klt. So, typically, they an ge& loc&td. lnto, \Yilh some t<:s\llling waste 
of money. 

15. Se< 1upra noic I. 

treinonline -- 4U ~us. Law. 627 1964-1985 
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NEW AREAS OF PRETRIAL ACTIVITY WILL OFTEN BE 
SUGGESTED BY SENSITfVITY ANALYSIS 
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CONCLUSION 
As with any analytical tool, a decision analysis poorly performed will invite-­

and dcscrvc~ri1icism. But as this ;1r1iclc hopefully demonstrates, when prop­
erly used, decision analysis can be a grcal $upplcmcnt to the intelligent attorney. 

neinOnlin& -- • O Du.e. Law. 629 l98ot-198S 
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DECISION ANALYSIS JN NEGOTIATION 

Ji::FFJHW M. S6No£R' 

hllllgine a Uni tell States President facing a decision on wheth~"<' to anem11t 
a military: mission to rescue Americans trapped in a hostile counoy. lo a 
meeting in 1)1e White J-!ousc Situation Room, top militnry advisers describe a 
possibt. plan. The President asks about the chances of suc'Ce:SS for lhe 
mi~ion. Tbe advisers respood that there are six crucial stages of the plan, and 
all have to go smoothly in order fur the mission to work. Tbey stale that the 
overnll chances for the plan are good because each individual stage has an 
eighty pcroent chance of success. What ~hould the President do? 

A field known as "decision analysis" c.an help llllSWCr thi3 type of question 
and many others in a wide range of situations.' When parties understand what 
tlteir chances of success are for each of several possible choices, they can 
make better decfaion, on how tv pr<x:eed. The tools of decision analysis are 
particularly useful for negotiators. People who are negotiating need to be able 
to evaluate whnt is likely to happen to them if they a<.'CCpt a deal nnd wbal will 
occur ifrhey do not.1 

In the rescue example above, it is easy to sec how a President might be 
tempted to au1hori1.e th<: plan. If the charn:cs of success at each srage of• 
mission are eighty perocnt, ii may seem that the chances of success for the 
overall mission would be reasonably good. However, deci~ion analysis shows 
thol the mission is much more likely to full than succeed. The statistical 
method used to calculate the overall likelihood of succc3;; in this situl'.tioo 
~uires multiplying the cbMces of success of each individual stage. Thus the 

' Senior CullnscJ, Office ofDispu&e Rcsohuion. U.S. DePMUttcnt vf Ju,ucc. A.B. R81VJJ'd Cofftae; 
w. 11...,.,d Low Sc:l-ool. This .,.,..y b Nocd on mir.uial< devdopcd by lhe alllhor for ttainlng 
federal .ttturM~. The viel\·15oetforth11.en::in arc thorc oftht a.uthor and do not necc"n1ily 11:fl.t1't the 
vi.;w:i; o! rtte. tJ.S. Oepivtm.cnt of Ju.uice or the U.S. Oovernrncnl The auf.hl)! \VL'lhes (o thank Janke 
Nadler ~d Ja)•nc Se:1ninar6 Do~herty for their oororneats un lhis cSSay. 

1. Meaden desiring additiort:J infumw>on on the t~pics cuvcrr;d in 1.Ns c:ii&ay c;.lt:I> c.ottsuJl 
lF~Fl<£Y M. SENG£11. FEDr.•AL !ll:<P\JTf. REsc>Llfll(l>I'. U••NG ADR Wtnl Tlil: llramo ~'TAll;S 
GOV!'l>me<r SO. I IJ·IS (2004); MClljori• Corman Aaton, The l'ulw uf V.clJlo• A.,,iy,;, in 
M•dlarion l'11>C1/a:, 11 Nr.oor. J. 123(199S); 0:1\'id P. Hofttt, O.ci•IWI ;1,,.,~ asa M<d&l'IOl''s 
1'onl, I HAR\'. NtlGOT. L R~\'. 113 (1996); Matc 1:1. Vic:to•, 71w Prop<• Us"tf lk<'islon Ana/y•ls lo 
Asttlt Lif1ga1U>11 Slrutcgy, 40 Bus. LAW. 617 (l985). 

2 Stt R('l()eR FcS:HER l!I AL, G-TrrllNGTO Yr~": NFOO'flh11NG A.OR.Er\MeNT \Vm1ovt GJVl~U 
IN (2d ed. 199 1) (domib;ni !ht impottallcc of on>lyz"1A the best a1.....m-. IO • ~ 
qttcmcnt. lu>OWa. as•·BATNA"}. 
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President should multiply 0.80 (rhe cbauce of succe00ing iu the first stage) by 
0.80 (the chance of the ~ccond stage), then multiply this rcsul! by 0.80 for the 
third stage, and so on, all the way through the ~ix stages of the mfasion. This 
to!AI, 0.80 x 0.80 x 0.80 x 0.80 x O.SO x 0.80, (or 0.80 to the sixch power), is 
0.26. 1·hus, the overall chances of sucx:ess for the ml~sion are only 
approxintllteiy 1"'-e11ty-$ix percco~ or slightly bciterthan one in four. 

I. C:XAMPU!S OF OflC!S!ON ANAL YSfS 

The mathcm.itical processes used in risk analysis may be '"'plained further 
with several cxumplcs. Imagine going to a Jocnl carnival aml approoi;hing a 
midway booth with a giant "Wh~l of Chance." The wheel h•s many spaces 
llD it, half rolored hlue and half yellow. The carnival operator tells you that if 
you spin and the wheel lands ou a blue spscc., you will win $20.' If it land.< on 
a yellow space, you win nothing. How much would you pay to play this 
game'! 

Ma1.1y people cao answer this question intuitively, wilhout having l<> use a 
mad1ematlcal DPPfOach. However, following the marh in this example can be 
helpful to unde~tanding what happens in more romplicaicd situations. 
Decision analysis principles state that the expec!OO outcome of a situation like 
tllis is found by multip!yiog the probabilities of each possible outcome by the 
r~ulr of lhnt outrome (called the payoll), and then summing these product<!. 
In the Wheel of Chance exllmple, the probability of landing on blue is 0.50, 
and the payoff for landing on blue is S20. Multiplying these numh<:rs yields 
$10. The probability of landing oo yellow is 0.50, the payoff fot this i,q $0, 
and multiplying these numbers yields SO. Addi ng these two results, $I 0 plus 
$0, gives the expc:cted result of the game: $10. 

figure l shows a graphical reiirc~ntation of thi• ~ih111tiun, which is a 
simple c.1U1Jnplc of a "decision tree.'" The truak of the tree (entitled "Wheel 
of Chance") breaks off into two brunches, representing the two possible 
outcomes of the game, blue or yellow. This juncture ls marked with a circle 
(called a "chaooo node"). iudicating that the results at this point caunot be 
controlled. The probabilities of each outcome (0.50} arc wrltren below each 
branch. Each branch ends in a triang!u (called a "terminal node/, indicating 
lbat rhe game is over at that point, with payoffs of $20 for blue and $0 for 
yellow. A computer can be used to "roll back" the tree, which ~ives the 
expected value of the tree at IM chance node. The box neJ<t to the chance 

J. A.i:sume fut purpost.c: ot' dtc e"mnple that the cunivt\J uperatOt' hJ:S no1 riru;e.,t tJtc wheel to 
gtve &11 unfRir 1esuJt. 

4. Tedmo:olly, lliJs tigwc woold b< all<d a"<h1A«: u"""' an°"""'"""; "' a doci•ioo It<• 
W1J11.dd inclu~ anolhcr branch fQ tnlficate tho option not to pl~ the. gl!M 81. all. 
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node in Figure I shows the expected value of$10. 

FIGURE 1 

~__:B~l,:::ue~-----"::l ~20 
0.5 

Yellow $0 

0.5 

725 

It is worth noting that $10 is nor a possible outcome lrorn playing a single 
game (which yields either $20 or $0). Instead, it is a mathematical construct 
providiug a s~11sc of whai the game is worth, in a theoreticol sense, to 
80meonc wlm pl~y8 it. One way of explaining 1his is that the expected value 
represents the avcnigc payoff for someone who played the game many times. 

Different individuals will haw different reactions to this information. 
People who do not enjoy playing games of chance may be willing to pay only 
$8 to play the Wheel of Chance (perhaps because they dislike risking money 
or because they would rather spend their time riding the roller coaswr). On 
the other hand, ~ival midways (not to mention Las Vegas casinos) exist 
because mimy people are willing to pay ccmsiderahly more than t:IO to play 
games such as this.' 

For ruiorher example, imagine a slightly different Wheel of Chance. In 
this game, if the wheel lauds on blue you will still win $20, but if it lnuds on 
yellow you must pay llll additional $IO. How much would you pay to piny 
Ibis game? The analytical approach is the same as in the first example: 
multiply the probabilities by the payoffs and add the results. The probability 
of landing on blue is 0.50, the payoff for landing on blue is $20, and 
multiplying these numbers yields $I 0. The probability of landing on yellow 
is O.SO, the payoff for this is -$10, and multiplying these numbers yields -$5. 
Adding these two results, $10 and -$5, gives the expected result of the game; 

S. If is possibk to uS¢c mur~ :sdYwit:eJ Llccis;on w\.3.Jysis cools to ao:-0011t tor p.l:llti~' ri~k 
ptetC:rence. TI1cse roots can pro\•idc n1or<: spcciftc infonnalion thr pw1ies who &'<' inclined cithe:r in 
fuvor of or against W:i.ng risks. 
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$5. This example is somewhat closer to tb.c realities of litigatiou, where 
parties who foil to wiu laws11its not only win nothing, but also must pay their 
attorneys. It is shown grophically in Figure 2. 

FlGURf.2 

Blue $20 

0.5 

0.5 

Finally, imagine a high-stakes Wheel of Chance, where the carnival 
operator will give you $1 million if the wheel lands on blue, but you must pay 
$400,000 if it lands <>n yellow. What would you do in this situation? 
Mathemati~lly, the probability of landing on blue is 0.50, the payoff for 
landing on blu~ is $1 million, and multiplying these yields $500,000. The 
probability of landing on ye!low is 0.50, the payoff for this is -$400,000, and 
multiplying these numbers yields -$200,000. Adding these two rcsuhs, 
$500,000 nnd -$200,000, gives the expected result of the game: $300,000. 
This is shown in Figure 3. 

) 
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F1Guiu;3 

Blue $1,000,000 

0.5 

$300,000 

'--..:.Y..;;c;:.;.llo;;..wc..·-----"'..1 $·400.000 

o.s 
'J'be high-stakes nature of this game inlroduces another factor ioto the 

analysis. Many people could not afford to take a chnnce of losing $400,000, 
even thvugh the game as a whole has a highly favorable expected outcome. 
Similarly, some parties must settle a case in litigation, even wheu they expect 
10 win, because they do not wruit to take the chance of losing. This provides 
anvther way for the rich to get richer-they can nlford to take favorable risks 
tha1 other., roust avoid. 

II. DF.<:ISJON ANAJ.YSJS IN NON·LllGAJ .. CONTliXTS 

Decision analysis has wide application outside tlie legal arena, with 
i11teresri11g implicalions. In some cases, parties knowingly lake sig"ifiC3Jlt 
risks becau.~c they detennine these risks are oooessary ill order to achieve 
impo,...an1 goals. For example, planneF- know that buildir.g large publk wvrl\~ 
project~ involves substantial risks of bodily injury and even death for workers. 
With knowkdgc of the size and nature of the projecis, it is even possible to 
make rough predictions of these events. More than ten people died when the 
subway system was constructed in Washington, D.C., a result tlrnt wns 
reasonably foreseeahle when tile project hegan. Nonetheless, projects like this 
continue to be built because communities ("1ld workers) decide to take risks.6 

Decision analysis can yield unexpected results. One example is the 
decision of wheth1.'T to shop at health food stores. It is 1iossible that eating 
health food from these stores may result in a slightly longer expected lifespan 

6. Some S''~mmtnt pooittons include: " spc:cifi~ !'.1:1.huy cnmpuntmt i-.oot\tn as "d31lger pay" to 
~on\pens;1JC cni.ployct.s fur 11ddirional risks tilcy lac<: on the job. See, e.g., U.S. r>cpulmtnt of State 
.StMdatdizcd Regulations 650·57 (2001), «"1ilabl<"' hnp:l/www.st1110.gov/mlali<l"'I 767. 
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for consumers. On the other hand, because there are relatively fewer heolth 
food stores than cooventional grocery stores, most people must drive a greater 
distanw lo get to one. Driving is a risky endeavor, with a significant risk of 
bodily iqjury or dea!h. Some statisticians have speculated that the risks of 
driving may outweigh the benefits of health food (at least for those who do 
not live close to a health food store). 

Hnviroruneotal analysis look ot these types of calculations as well. 
Communities have decided to send recycling trucks to pick up materials from 
homeowners in order to protect the environment. However, for rural areas 
where citizens are spread widely apart, some have theorized that the pollution 
crealed by the trucks, and the gas consumption required for them to make 
their rounds, may do more honu to the environment than the beuefirs realized 
from the oewspapers and aluminum cans !hot are recovered. 

Justice Stephen Breyer has written about the importance of analyzing risk 
carefully. He discussed a ca.•e over which be presided involving a ten-year 
effort to foroe cleanup of a toxic waste dump in New Hampshire: 

The site wos mostly cleaned up. All but one of the private parties had 
settled. The remaining private party litigated tbe cost of cleaning up 
the last little bit, a cost of about $9 .3 million to cemove a small 
amount of ... [pollutaJtts) by incinerating the dirt. How much extra 
s~foty did this $9.3 million buy? The fony-rhousand-pnge record of 
this ten-year effort imlic~tcd (and all the parties seemed to agree) that, 
without the exrra expenditure, the waste dump wa:s clean cnougb for 
children playi11g on the site to eat small amounis of dirt daily for 70 
days each year wirhout significant harm. Buming the soil would have 
made it clean enough for the children to eat small SJnoW1ts daily for 
245 days per yegr without significant hs.'1n. But there were nc dirt­
eating children ploying in the area, for it was a swamp. 7 

Some may argue that $9.3 million is a small price to pay for prot~cting the 
~nvironment, but Bn.:ycc respond;; to that acgument as follow.: 

The ... reason that it matters whether the nation spends too much ID 
buy a little extra safety is that the re~ource'l available to combat health 
risks are not limitless.. . . If we take the $9.3 million spent on the 
New Hampshire waste dwnp clean-up as an indicator of the general 
problem of higb costs in trying for that "Inst 10 percent" ($9 .3 million 
times 26,000 toxic waste dumps is $242 billion), we have an answer to 

1. STEMlb1'1 G. RRb;'E'R, fH~.r~Kl:0..'<.1 nlE V1c1tMJS Cll<.(.;Lti: TowA}U) Ef'fECTIVE RlSK 
Rr;oin.ATfOX 11-12 (t99l) (intc:m:J.l ci1.atiom; ,)lnfltcd). 
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the question, "De>cs ii matter if we spend too much over-insuring our 
safoty?" The money is not, or will not he, there to spend, at least not 
if we want to address more serious environmental or ~ocial 
problcm~~hc need for better prenatal care, vaccinations, and cancer 
dingnosis, let alone daycare, housing, and education.8 

Ill. DEC'JSJON ANAL YSlS IN LEGAL NEGOTIATION 

729 

Moving to the world of n~gotiation in litigation, imagine you are the 
plaintiff in ~ lawsuit where the defendant has filed a motion to dismiss the 
case. You believe you probably will win the motion, and you believe you 
probably will win the trial as well. The damage award from the t:rfal would b~ 
$100,000. The defendant has offered 10 pay you $40,000 to settle the case. 
Should you accept tl1e offer? 

In order to 31l$W~'f this question, you need to provide a mathematical 
probability that rcprcscnls th~ vllluc of the word "rrohably." This requires 
making your best estimate of how li~ety you are lo win tlie motion and the 
trial. Assume you decide your chan«'li of winning in each inslallce are 75%. 
Would you accept 1he offer in these circumstances? 

In this example, you must prevail in both the motion 2nd the trial in order 
to win any money. Decision nnalysis under these circumsiances involves 
multiplying the probability of winning the motion by the prohability of 
wi1ming the trial, 0.75 x 0.75, which is 0.5625. This result is then multiplied 
by the payoff that results ($100,000), which yields an expect<.:d v .. Juc of 
$56,250. Under this scenario, the $40,000 offer is too low, and the pfainliff 
should continue with the lawsuit. This case is represented in Figure 4. 

flGURE4 

Win Trial 

0.75 
$Hl0,IKIO 

Win Motion · 
[i_7s,ooo j 

0.75 

Lawsuit I $56.250 I ose Trial 

0.25 
= =-==::.....-<. so 

Lose Motion 
$0 

0.2S .. l - ' 
~. Id. fll \8-19 (int~mal cilaliun-tumittJ::d). 

: . . ' 
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It is worthwhile to examine the effect of attorney fees on this analysis. In 
the example above. the expected outcome of the case is $56,250. Thus, on 
average, the plaintiff can exp~t to receive $56.250 from litigation, and lhc 
uefomt.nl can expect to pay $S6,2SO. lfowever, a.~sume that both sides would 
face attorney fees of$ I 0,000 if they took the niauer all 1he way through trial. 
In this case. the expected income from the lawsuit would be only $46,250 for 
the plaintiff ($56,250 reduced by $!0,000 in fees), and the ex~\e(} cost of 
tbc lawsuit would be $66,250 for the defendant ($56,250 in addition to 
$10,000 in fees}.• 

This difference in expected outcome creates opportunities for the parties 
to settle. Any settlement amount greater than $46,250 would represent an 
improvement for the plaintiff over litigation, and any settlement amount les.~ 
than $66,250 is belier for lhe defendant. The $20,000 nmge between these 
two 11umbcrs is a ~.one of potential agreement. In this case, it is in the 
economic best interest of both parties lo settle somewhere in that range. 
Decision arialysis can be a valuable tool in this regard to show both parties in 
a lawsuit how they benefit from reaching a settlement. 

Decision analysis can be particularly powerful in complex cases. 
Consider the multiple s1agcs of proof involved in a Title VII dis~rimination 
lawsuit. first, in order to survive a motion for summary judgment, the 
plaintiff must produce evidence sufficient lo prevent the defendant from 
establishing that there is no genuine disputed issue of material fact. 10 At trial, 
lhe plaintiff then must establish a prima facie case indicating discrimination." 
If that burden is met, the defendtuit must articulate a legitimate, 1100-

discriminalory reason for its actions. lo order to prevail, the plaintiff mu~t 
then establi:ili that t!i!~ rea.~on is prctextual. 

In a hypotheticol Title VII case, the plai11tiff makes the following 
estimares: the chance of surviving the motion for summary judgment is 75%, 
the cha11ce of establishing a prima facie case is 90%, arid the chance of 
establishing lhat the defendruit's explaoatiou is pretextuaJ i< 67%. To analyze 
likely jury awlU"ds, the plaintiff estimates that there is a I 0% chance that lhe 
jwy will award $35,000, an 80% chance the jury will award S 100,000, and a 
I 0% chance that the jury will award $300,000. 12 This type of calculation is 

9. T~Mnicully, a dismh:~ based on the n'IOf:ion woutd probabl}• ccquire lower ftt.S than 11. uial. 
uJtering lhcsi: nwnhers s.li,thtly, bUI the general point ronains valid. 

10. O:lo<cx Qirp. v. C&r<tt. 477 U.S .• 117, 322-23 (1986). 
I I. MoOt>on.:11 Douglas CoJp. v. Gre<n, 411 U.S. 7!12. 80:! (197.1). 
12. Jwy ;\W.vds ar~ oftQJ cMima1ed with I.his l}'f'C of approach, l\'ith oonntJ juries hc:ine i.n U1e 

middle tlfthe bell CW'\'e (and thus more li}.."ci}') Md \Yi1h skepti(.ttl juric:! and rw1away juries on either 
end (bt:ing le~ likt;ly). 

) 
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difficult to do by hand and almost impossible to do aocurately by means of a 
hunch. A computer, however, can calculate the result in an instant; a~ shown 
in figure 5 . 

. . 
' ' 
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This analysis shows that the expected value of the case at the b~ginning of 
litigation is $55,853. It also shows the value of the case as litigation proceeds. 
The s~ond chance node (immediately oftel' the summary judgment stage) has 
a value of $74,4 7 I, indicating that if the plaiutiff wins the summary jmlgmcnt 
motion, the case rises in wonh by almost $20,000. At the final s~ige (when 
the jury is deliberating), the ca.~e is wonh $123,500. 

IV. ADVANTAGES AND DISADVANTAGES Of DECISION J\NAl,VSJS 

D~ision analysis is not a perfect tool. The probabilities that panies place 
on the likelihood of various events are not magi<.:iilly accurate. The final 
result of an analysis is only as reliable as the data that panies use to create it., 
and the data are usually uncertain and subjective. Indeed, the figure that 
resulrs from a decision analysis can appear artificially pl'ecise. Parties must 
recognize that it represents only !lll estimate based on the information 
available at the time.') 

Nonetheless, decision anaylsis c.aii be a valuable tool to enable parties to 
make more accurate predictions in negotiation. Assessing the future 
outcomes is uncertain and subjective no matter what method is u:iod. 
Predictions based on hunches or intuition are no more accurate than !hose 
hased on decision analy,qis, and they may be less so. The advantage of 
decision analysis is that it allows parties to c-0mbine several individual 
hunches in a rigorous, m~thomatical manner. As Professor Howard R.1iffa 
wrote, "fhe spirit. of decision analysis is divide and conquer: Decompose a 
complex problem into simpkr prob! ... ms, get one's thinking straight in these 
simpler problems, paste th~se analyses togcth~-r with a logical glue, ruid oome 
out wiili a program for action for the complex probkm."

14 

Decision analysis can also help parties overcome the human tendency to 
he overconfident. 1~ Tiie example at the start of this essay shows how it is 
natural to und~TCStimate the chances for failure in a situation. Looking at the 
resul~ of a decision analysis can help hring patties back down to earth. As 
another example of this, the author of this e><say is a college football fan who 
bcgi11s every season with great expectations for his team. One rca~on for 

13. Parti<"S c:an pcrtOrm mo~ ~nlpli~m~d c:aJcul.1:11it.1n.~. known 4S "seasitivity anal}'S<:S, .. to 
i11:a1ninc the oon.scqucnocs th.JU r~ult wb.c:n probability C:$1imai.~ 111e vur~d ft) .lC('()Wll for diftCr~nt 
possible scenarios. · 
: 14. ·i:f6u•"Rn R..l\IFFA, Dr:c1!i10N ANAJ.. ''st£: fNT1c.ol)t)Ci01<Y LEcrur.:es o~ <.:woic~ l ft\oJ:.1<. 
UNCIJRTA1'TI 271 (1968). 

IS. R.o~fC N. M1iook:in & Loo Ross., /nfr1Ji.tuc.r,01t (0 BARRll:~S TO CoN1:uer R~OLU'l10N 17· 
18 (K<n""lh J. Anow ct .r. eds., 1995). 
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these expectations is that the prohahility is high that the team (the Nchraska 
Comhuskers) will win each of iL• individual games. Statistics profc. .. or (and 
Nebraska fan) Brad Carlin examiner.I this ph<:nomcnon by c..lculating !he or.Ids 
of the team winning each of itS games. Tnc calculations were done by 
examining the Sngarin e-0mput~r rankin_iis of each team, awountiog for home 
field advantage (typically three or four points), creating an expected margin of 
victory, ~nd determining the likelihood of winning based on all of these 
factors. The probabilities of victory seem quite high, as in the following 
example from a recent season: 

Opponent Likelihood of Victory 
Arizona State 92% 
Troy State 98% 
Utah State 99% 
Penn Slate 74% 
Iown State 83% 
McNcesc S1:1tc 99% 
Missouri 95% 
Oklahoma State 89% 
Texas A & M 70% 
Texas 73% 
Kansas 97% 
Kansas State 57% 

Colorado 83% 

These num~rs appear tc repres~nt cve,whelming odds in fuv::r of vlctor;. 
Indeed, the team is favored 10 wio every single game, many by more than 
90%. However, decision analysis ~bows that that the likelihood of going 
Wldefeated for a11 entire season i~ very slim. ' 6 Using these numbers, the 
chance of an undefeated regular season is only 11 %, or about one in nine. 
Considering the Big XII championship game and the national championship 
bowl contest, the odds ofwinoing every game drop to only 3%. 

Ultimately, negotialors should use d~cision analysis as a tool. It can be 
valuable for parties 10 use their intuition to make their best estimate of the 
overall value of a case before beginning any statistical analysis. Once the.: 
analysis is complete, parties can then compare their initial estimate with the 
result generated by the computer. When the results are comparftble, parties 

16. Fans may H.l.!;~ remember thai 1~ tea.in lost SC\'¢:11 of th~sc g1t1.m~ that year (2002). 

\ 

450



2004] L>t:CJS!ON ANA/,Y.WS 735 

can have more confidence in their position. If they are significantly different, 
panies should figure out why. In this way, decision analysis can enal>le 
parties ro examine their assumptions l'igorously and <klcmiine the best 
possible strategy for their negotiatious. 
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The Technique of No Technique: A Paean to the 
 Tao te Ching and Penultimate Word on Breaking Impasse 

 
By:  Simeon H. Baum** 

 
 Mediators and ADR aficionados love to discuss impasse.  Transformative 
mediators remind us that fostering party empowerment and recognition – not settlement 
or problem solving – should be the mediator’s driving purpose.1  Still, we confess that for 
many of us impasse remains a bugaboo.  Those of us who seek to maintain and generate 
“constructive” discussion, and even problem solving, in a mediation aptly value the 
treasure trove of techniques and suggestions that can be found in a book like this one. 
 
 While recognizing the value of these suggested “how to”s, a compendium of 
impasse breakers for mediation is well served by a final corrective: the technique of no 
technique.  About a dozen years ago, this author moderated a program on Impasse 
Breaking hosted by the New York County Lawyers Association.  That night, four 
excellent, experienced mediators presented one technique a piece.   
 
 Professor Lela Love suggested that when the parties are snagged on one issue, the 
mediator can change the agenda.  The parties can “pin” the frustrating issue for the time 
being, lifting a phrase from the entertainment industry, and shift to another potentially 
more workable issue.  With a history of success behind them, they can later return to the 
troubling issue if, in fact, it has not dissolved or morphed into a more easily resolvable 
form.   
 
 Margaret Shaw, suggested applying standards coupled with a transaction cost 
analysis.  In her example, drawn from the employment context, one could derive a back 
pay number from considering the standard that would be applied by a court, and then 
compare it to the cost of litigation (which might be even greater).   
 
 Hon. Kathy Roberts, suggested use of the “mediator’s proposal.”  While Steve 
Hochman develops this concept in his article within this compendium, Judge Roberts 
differed from Steve’s approach by selecting “doability” as the standard for her proposal – 
is it likely to settle the case? – rather than fairness or predicted case outcome.  This 
proposal generated very interesting debate with Professor Love on whether use of a 
mediator’s proposal distorts the mediation process.  There were multiple concerns.  First, 
Professor Love questioned whether it is even the mediator’s role to provide evaluative 
feedback or direction to the degree reflected in the mediator’s proposal.  Moreover, 
where parties have been encouraged to be candid, exposing case weaknesses and 
settlement thoughts in caucus, there is a question of whether they might regret that candor 
if it were now factored into an endgame solution.  Conversely, if parties anticipate that 
there will be a “mediator’s proposal,” there might be excessive emphasis on spinning the 
mediator – whether it is with their thoughts on what might settle the case (in the doability 

1 See, e.g., Robert A. Baruch Bush and Joseph P. Folger, The Promise of Mediation – Responding to 
Conflict Through Empowerment and Recognition (Josey Bass, 1994), which sets out this transformative 
manifesto. 
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model) or their thoughts on legal risks (in a case outcome or fairness model).  Over time, 
its use could stifle candor and creativity.  Overall, there is a risk that mediation would 
shift from a party-centric to a mediator-centric one.  Rather than fostering party 
empowerment and recognition, or joint, mutual gains problem solving, using the 
mediator’s proposal as the cherry on top of the ice cream Sunday threatens to convert that 
open, fluid, meaningful, and enriching process into an alter ego of Court or settlement 
conferences, where the mediator and not the parties is the star of the show.  
 
 Roger Deitz, suggested use of a “ball and chain.”  He advises parties at the 
commencement of the mediation that there might come a time when they wish to leave 
the mediation.  He extracts, ab initio, a commitment from each party that if that time 
arises, he or she will stay if so requested by the mediator.  Considering that one of the 
most valuable services rendered by the mediator is keeping people at the table, this is a 
valuable thought indeed. 
 
 At some point that evening, I had the opportunity to suggest the approach I raise 
here, terming it the “technique of no technique.”  The core point was the observation that 
the greatest value a mediator brings to the table is not a set of skills or a bag of tricks.  
Rather, it is the character2 of the mediator, and particularly the ability to communicate 
and engender trust.  Cultivation of trust goes beyond the vital trust in the mediator to 
encouraging the development of trust among the participants.  Essential to this is the 
mediator’s presence.  This is a quality of open awareness that is expressed in all 
conceivable ways.  It is not simply what the mediator says or does.  It includes posture, 
bearing, tone of voice, eye contact, and the power of omission.  It involves a sensitive 
awareness, deep listening, flexibility, and a genuine quality of connectedness or 
relatedness.  The mediator models a mode of being with the parties that implicitly 
communicates a message.  The silent message is: we are all decent, capable people of 
good will who are all in this world together, and can work through this problem together.  
Underpinning this message is the sense that there is a force in and embracing us that will 
work it out, if we persist and let it happen. 
 
 Now, this might sound a bit vague, or even otherworldly.  But the power of 
attitude cannot be overrated.  This intuition finds support in recent studies by Margaret 
Shaw and Steven Goldberg.  Both in a study they did in 2007 polling users of mediators 
with no judicial background and in a more recent study with Jeane M. Brett, including 
user of former judge mediators, they received responses from hundreds of lawyers on 
what made the mediator effective in moving a matter to resolution.  The researchers 
grouped answers into three broad categories: (1) confidence-building skills (the ability to 
gain the trust and confidence of the parties), (2) evaluative skills (the ability to encourage 
agreement by evaluating a party’s likelihood of achieving its goals in court or 
arbitration), and (3) process skills (skills by which a mediator seeks to encourage 
agreement, not including evaluative skills).  By far, the greatest source of success of was 
confidence building skills, with 60% of the responses identifying this quality.  This was 

2 In addition to “character” we could add orientation, attitude, and engagement – the atmosphere created by 
the living, engaged, alert, flexible, caring, attentive, responsive and “space creating” presence of the 
mediator. 
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followed by process skills (35%) including patience and perseverance, with evaluative 
skills being the least significant (33%).3   
  
 A core takeaway from the Shaw, Goldberg studies is that trust and confidence is 
key to success in mediation.  The highlighted attributes of what build trust and 
confidence relate to character and attitude: “Friendly, empathetic, likeable, relates to all, 
respectful, conveys sense of caring, wants to find solutions”; “High integrity, honest, 
neutral, trustworthy, respects/guards confidences, nonjudgmental, credible, professional.”  
There are many traits and acts that can be identified.  Yet, central to all, I would submit, 
is the fundamental attitude – call it the mediator spirit – described above, before our 
mention of this study.  The point of using this type of term is to emphasize that there is 
something whole, something integrative, something at the heart of the mediator that 
cannot be divided, manipulated, juggled and parsed – a gestalt, to borrow from Fritz Perls 
– that is essential to the mediator’s power.  That power, of course is the special power 
that comes precisely from powerlessness.  In place of judicial or other form of authority, 
might or coercive force, is the quality of the mediator that fills this void.  That is a power 
of trust.  Trusting and trustworthiness, cultivating trust in others.  An attitude that values 
freedom and recognizes that the parties themselves are the valued decision makers.  It is a 
letting go that brings with it the embrace of the whole.   

3 Stephen B. Goldberg and Margaret L. Shaw, The Secrets of Successful and Unsuccessful Mediators 
Continued: Studies Two and Three, 23 Negotiation Journal 4, pages 393-418 (October 2007).  Following 
are details from this study. First, under secrets of success, the top Confidence Building Attributes were: 
#1 Friendly, empathetic, likeable, relates to all, respectful, conveys sense of caring, wants to find solutions 
(60%);  
#2 High integrity, honest, neutral, trustworthy, respects/guards confidences, nonjudgmental, credible, 
professional (53%); and  
#3 Smart, quick study, educates self on dispute, prepared, knows contract/law (47%).   
Next, the top Process Skills were: 
#4 Patient, persistent, never quits (35%);  
#6 Asks good questions, listens carefully to response (28%); and  
#7 Diplomatic, makes both sides feel as if they are winning, softens the blows of bad news, makes 
suggestions tactfully (21%). 
Finally the top Evaluative Skills were: 
#5 useful reality testing and outcome evaluation – candid (33%).   
 
Put in negative terms, the following were the top reasons for a mediator’s being counterproductive or 
unsatisfactory:  These, not surprisingly, correspond to the above reasons for mediator success: 
First - Lack of Confidence Building Skills 
#1 Lack of integrity, not neutral, disclosed confidential information, failed accurately to convey position, 
inconsistent evaluations, interested in settlement at all costs, too quick to reach conclusions (48%); 
#3 Self absorbed, self-important, not empathic, not respectful, did not care, not interested, did not listen 
(20%);  
# 4 Did not understand issues/applicable law, not well prepared (16%);  
Next - Lack of Process Skills: 
#2  Not firm/forceful, just went through the motions, just delivered messages (24%);  
#5  Lack of patience/persistence, quit too easily (11%); and 
#6  Not flexible in approach, has his/her approach and would not vary to fit situation (7%) 
others. 
Finally - Lack of Evaluation Skills: 
#6 Faulty/no evaluation (7%) 
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 The aspect of the mediator highlighted here affects atmospherics.  It does not have 
to be showy (hopefully it is not!).  But it makes a major difference in keeping people in 
the room.  It supports communication and creativity.  It communicates positive regard for 
the participants, reinforcing their willingness to continue with what can be a difficult 
discussion.   
 
 A central point of the “technique of no technique” is not that the various 
approaches and methods are not valuable.  They certainly are.  Still, there is something 
perhaps more essential.  There is a time honored term drawn from China, wu wei, which 
can be translated as “non-doing.”  This loaded term can be found in the 2,500 year old 
classic, the Tao te Ching.  If there is any text which could serve as the mediator’s bible, 
my vote would be for this one.  Attributed to Lao Tsu, there are hundreds of English 
language translations of this seminal text in the Taoist tradition.4  Discussing the meaning 
and philosophy of the Tao te Ching and its application to mediation is a major topic that 
could support a book, and is beyond the scope of this addendum.  Moreover, there is 
certainly no intent here to persuade readers that one must adhere to a particular religious 
or cultural tradition in order to be an effective mediator.  But, in wu wei, the Taoists 
supply us with a very useful and suggestive concept.5  One insight of wu wei, is that 

4 Two lovely translations of the Tao te Ching are: Stephen Mitchell, Tao te Ching (Harper & Row 
1988)(with broad poetic license) and Wing-Tsit Chan, The Way of Lao Tsu (Tao-te ching) (Prentice Hall; 
First edition. Fifth printing. edition (January 11, 1963)).  
5 At least ten of the 81 chapters (or quatrains) of the Tao te Ching specifically recommend or observe the 
benefits of wu wei.  See, W.T. Chan, The Way of Lao Tsu (Tao-te Ching), chapters 2, 3, 10, 37, 38, 43, 48, 
57, 63 and 64.  For example, in Chapter 2, after describing how opposite concepts, like good and evil, 
depend on one another for meaning: 
 

Therefore the sage manages affairs without action And spreads doctrines without words. 
 
All things arise, and he does not turn away from them. He produces them but does not take 
possession of them. 
He acts but does not rely on his own ability. He accomplishes his task but does not claim credit for 
it. It is precisely because he does not claim credit that his accomplishment remains with him. 

 
In Chapter 3, after describing dangers of competition that arise from valuing superlatives, and the benefit of 
simplicity:  
 

By acting without action, all things will be in order. 
 
In Chapter 10, after lauding unity of spirit, childlike weakness, simplicity and receptive passivity: 
 

Can you understand all and penetrate all without taking any action? 
To produce things and to rear them, To produce, but not to take possession of them, To act, but not 
to rely on one's own ability, To lead them, but not to master them - This is called profound and 
secret virtue. 

 
Chapter 37: 
 

Tao invariably takes no action, and yet there is nothing left undone. 
If kings and barons can keep it, all things will transform spontaneously. 
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(Tao is the great Way of ultimate reality.) 
 
Chapter 38, after praising unselfconscious, superior virtue, sets out a hierarchy of virtue in descending 
order: 
 

The man of superior virtue takes no action, but has no ulterior motive to do so. The man of 
inferior virtue takes action, and has an ulterior motive to do so. 
The man of superior humanity takes action, but has no ulterior motive to do so. The man of 
superior righteousness takes action, and has an ulterior motive to do so. The man of superior 
propriety takes action, And when people do not respond to it, he will stretch his arms and force it 
on them. 

 
The top value is universal purposelessness that is in conformity with the Way things are; pure neutrality.   
 
Chapter 43:  
 

The softest things in the world overcome the hardest things in the world. Non-being penetrates 
that in which there is no space. Through this I know the advantage of taking no action. 
Few in the world can understand the teaching without words and the advantage of taking no 
action. 

 
Chapter 48, after describing a movement from mental complexity to integral simplicity:  
 

No action is undertaken, And yet nothing is left undone. An empire is often brought to order by 
having no activity. 
If one (likes to) undertake activity, he is not qualified to govern the empire. 

 
In Chapter 57, after decrying governmental interference, overregulation, draconian laws, overemphasis on 
cunning and skill, and obfuscating complexification:  
 

Therefore the sage says: I take no action and the people of themselves are transformed. I love 
tranquillity and the people of themselves become correct. 
I engage in no activity and the people of themselves become prosperous. I have no desires and the 
people of themselves become simple. 

 
Chapter 63, explaining some benefits, and the operation, of non-action: 
 

Act without action. Do without ado. Taste without tasting. 
Whether it is big or small, many or few, repay hatred with virtue. 
Prepare for the difficult while it is still easy. Deal with the big while it is still small. 
Difficult undertakings have always started with what is easy. And great undertakings have always 
started with what is small. 
Therefore the sage never strives for the great, And thereby the great is achieved. 
He who makes rash promises surely lacks faith. He who takes things too easily will surely 
encounter much difficulty. 
For this reason even the sage regards things as difficult. And therefore he encounters no difficulty. 

 
Similarly observing that a “stitch in time saves nine,”  Chapter 64 elaborates: 
 

What remains still is easy to hold. What is not yet manifest is easy to plan for. What is brittle is 
easy to crack. What is minute is easy to scatter. 
Deal with things before they appear. Put things in order before disorder arises. 
A tree as big as a man's embrace grows from a tiny shoot. A tower of nine stories begins with a 
heap of earth. The journey of a thousand li starts from where one stands. 
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sometimes one makes greater progress by not interfering with the activities of others.  
Rather, letting a course of events develop on its own, as it were, with patience, 
confidence, and open, accepting attention, can permit the being or event to develop as it 
should.  Wu wei suggests stepping out of the way, rather than directing, controlling and 
manipulating events.  To draw on an overused term, it suggests a holistic approach, 
where the mediator recognizes that larger forces are at play and permits, encourages or 
assists in their constructive movement.    
 
 There are many practical applications of “not doing” with which we are all 
familiar.  We all know that sometimes it makes sense to hold one’s tongue.  We all have 
experienced moments when, by letting someone struggle with a problem, we permit them 
to arrive at a solution which our intermeddling might have blocked.  Our silence can 
permit a truthful expression or insight from developing in a dialogue that our speech 
might have stifled.  Tact is based on non-doing.   
 
 In negotiation, the negotiators have an inner drive towards resolution.  They want 
a solution that will meet their needs.  They have their own fears and concerns about legal 
outcomes.  Moreover, extrinsic forces and circumstances support resolution.  Costs 
continue to mount.  All the forces of the business, legal, and broader community continue 
to operate and impinge on the players.  Time ticks away.  These things are already 
operating without our encouragement.  Non-doing simply helps them find a way of 
expression, of recognition, and then of choices to take action to dissipate concerns and 
satisfy needs, to limit risks and reduce costs which no rational or even emotional actor 
genuinely wants to incur.   
 
 The preceding examples are just a fraction of the meanings which can be drawn 
from wu wei.  A classic image from the Tao te Ching is water.  It moves without effort or 
conscious force, finding the low places, from shape of terrain and force of gravity.  The 
mediator’s presence can similarly have influence, without any particular effort on the 
mediator’s part.  A handshake, a smile, a nod.  We can point to these things and note 
what a difference they might make in reducing the interpersonal temperature in a room.  
Yet often, like leaves falling in autumn, they are simply a natural consequence of the 
mediator’s overall character and nature – a character that is supported by disciplined self 
consciousness.   
 
 Continuing with the Taoist theme, while we are at it, we can take another example 
from tai chi, a martial art, itself, imbued with the philosophy found in the Tao te Ching.  
We have seen tai chi players in the park, with flowing, continuous, graceful movements.  
One component of that martial arts practice is “push hands.”  Push hands involves two 
players standing facing each other.  As party A places his hands on the other’s arm, party 
B senses the force.  As party A presses, party B shifts direction and recedes, so that at no 
time does he confront or oppose party A’s force.  Party B, in turn shifts to press party A, 
who likewise shifts direction and recedes.  The main objective in the execution of the 
four simple push hands moves of “ward off, rollback, press and push” is for the players to 

He who takes action fails. He who grasps things loses them. For this reason the sage takes no 
action and therefore does not fail. He grasps nothing and therefore does not lose anything; 
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maintain contact throughout, forming a harmonious whole, with no more than 4 ounces 
of pressure building up at any time.  While this practice can be used as a model of non-
confrontation, the most significant point to be derived here is of continuous relatedness or 
connection.   
 
 Like a push hands player, the mediator preserves a gentle connection with all 
participants through the mediator’s presence and broad, affirming awareness.  The 
importance of this presence to preserving continuity of constructive dialogue cannot be 
underestimated.  Just as, when things get knotty in push hands, the skilled player neither 
breaks away nor erupts with force, but maintains sensitivity and lets the form work itself 
out, so too, the mediator neither breaks off the session, nor necessarily rushes to caucus, 
nor desperately argues the parties into doing something.  Most effective is gently 
remaining present, perhaps just waiting, listening deeply, and sensing what is happening, 
what perhaps is driving this interaction, while also seeing the broader context.6   
 
 In one employment mediation, conducted a decade ago, an attorney complained 
that “the mediator did nothing; we settled it ourselves.”  Assuming the mediator was 
there throughout and supported continuing talks, staying out of the parties’ way, this, too, 
is non-doing.  It is well beyond the role of simple message bearer.  One quotation from 
Stephen Mitchell’s translation of the Tao te Ching is apt here:  
 

When the Master governs, the people 
are hardly aware that he exists. 
Next best is a leader who is loved. 
Next, one who is feared. 
The worst is one who is despised. 
 
If you don't trust the people, 
you make them untrustworthy. 
 
The Master doesn't talk, he acts. 
When his work is done, 
the people say, "Amazing: 
we did it, all by ourselves!"7 

6 With apologies to transformatives who assert that a mediator should maintain a microfocus – not seeking 
the “big picture – this statement is made with a recognition that both ends of the microscope and telescope 
may revealing an opening to something that can move people from the snag of apparent impasse.  But 
living with the impasse is the heart of non doing.  To quote mediator Barry Berkman (of the Himmelstein 
Friedman school), it is the “paradoxical nature of change” that change can develop when we recognize and 
accept the reality of a given situation – even of one that seems undesirable.  
7 S. Mitchell, Tao te Ching, Ch. 17.  Here is Wing Tsit Chan’s translation:  

The best (rulers) are those whose existence is (merely) known by the people. The next best are 
those who are loved and praised. The next are those who are feared. And the next are those who 
are despised. 
It is only when one does not have enough faith in others that others will have no faith in him. 
(The great rulers) value their words highly. They accomplish their task; they complete their work. 
Nevertheless their people say that they simply follow Nature. 
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 Recently, Gerald Lepp, ADR Administrator for the mediation panel of the United 
States District Court for the Eastern District of New York, held an “ADR Cross Cultural 
Workshop” structured and facilitated by Hal Abramson of Touro Law School, with Dina 
Jansenson and Jeremy Lack as panelists.  Professor Abramson presented a number of 
scenarios depicting cross cultural misunderstandings and elicited suggestions from the 
audience/participants on how to correct them.  At the end of this section, Dina Jansenson 
wisely observed that most of the time in mediation, the mediator will, appropriately, do 
nothing more than be aware of the dynamic.   
 
 There is much to be said for recognizing that often, less is more.  We do not have 
to fix everything.  Beyond this, silence itself is a tremendous force.  As noted above, 
refraining from filling the void is often the greatest wisdom.  It leaves space for meaning, 
creativity, and a host of valuable and significant expressions to emerge. 
 
 Professor Len Riskin made a spash in the mediation field in the mid 1990s with 
his seminal article, Understanding Mediators’ Orientations, Strategies, and Techniques: 
A Grid for the Perplexed.8  “Riskin’s Grid,” which created a typology of mediators 
ranging from evaluative and directive to facilitative, and from narrowly to broadly 
focused ones, fostered great debate on whether it was within the mediator’s purview to 
conduct evaluations or direct parties at all.9  Since 2002, Riskin has embarked upon 
another groundbreaking path within the legal and ADR field: promoting mindfulness 
mediation.10  Drawing on Buddhist Vipasana teachings, Riskin observes that disciplined 
practice of awareness of one’s breathing, and of one’s physical, emotional and mental 
states, can increase relaxation, calm, alertness, and sensitivity to others.  He suggests that 
this can enhance the humane practice of the law and of dispute resolution. 
 
 Interestingly, I remember twenty years ago reading about a Zen master who 
mediated a deadly dispute between warlords in medieval Japan.  He remained calm, gave 
recognition to each party, identified interests, promoted a resolution that permitted the 
saving of face, and was detached from identifying with one side or the other.  While, 
unfortunately, I have not been able to recover this reference, I recall that it struck me at 
the time as not insignificant that the practice of meditation supported this function.  

Wing-Tsit Chan, The Way of Lao Tsu (Tao-te ching), Ch. 17.  Although both versions of Chapter 17 speak 
of the ruler’s acting, it is noteworthy that this is seen as others doing it themselves or the ruler’s just 
following Nature.  Cf. citations in footnote 4, supra. 
8 1 Harv. Negot. L. Rev. 7 (1996). 
9 See, e.g., Lela Love and Kim Kovach, “Evaluative” Mediation Is an Oxymoron, 14 Alternatives To High 
Cost Litig. 31 (1996); Lela Love, The Top Ten Reasons Why Mediators Should Not Evaluate, 24 Fla. St. U. 
L. Rev. 937 (1997).  Riskin’s 1997 poetic rejoinder can be found online at: 
http://www.law.fsu.edu/journals/lawreview/downloads/244/riskin.pdf. 
10 See, e.g., Leonard I. Riskin, The Contemplative Lawyer: On the Potential Benefits of Mindfulness 
Meditation to Law Students, Lawyers, and Their Clients, 7 Harvard Negotiation Law Review 1 (2002); 
Leonard. I. Riskin, Mindfulness: Foundational Training for Dispute Resolution, 54 Journal of Legal 
Education 79 (2004); Leonard. I. Riskin, Knowing Yourself: Mindfulness, The Negotiator’s Fieldbook – 
The Desk Reference for the Experienced Negotiator (A.K. Schneider, C Honeyman, Ed.) (ABA Section of 
Dispute Resolution 2006). 
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Profound awareness of self enhances calm and deep awareness of others.  That, in turn, 
supports connection and presence.  
 
 The “technique of no technique” includes the suggestion that mediators not be 
stuck on any one technique or approach.  In the ABA Dispute Resolution’s “Negotiator’s 
Fieldbook,” Peter S. Adler exhorts negotiators not get boxed into a single type defined by 
two pairs of opposites – moral or pragmatic, competitive or cooperative – but rather, 
remain flexible: the Protean negotiator.  The same recommendation applies to mediators 
facing impasse.  Definitely, we should peruse our bag of tricks.  But, whatever our 
preferred strategy, style, or approach, we might be alert to the possibility that it makes 
sense, under the circumstances to break the rules.  Even the attentive, trust generating, 
integral, flexible, supportive mediator – who modulates presence and relatedness -- ought 
to be ready, at times to try one of the approaches recommended in this compendium  - 
except for Steve Hochman’s.11 
 
 
________________________________________________________________________ 
**Simeon H. Baum, President of Resolve Mediation Services, Inc. (www.mediators.com), 
was the first Chair of NYSBA’s Dispute Resolution Section.  Mr. Baum has mediated over 
900 disputes, including the Studio Daniel Libeskind-Silverstein Properties dispute over 
architectural fees relating to the redevelopment of the World Trade Center site and 
Trump’s $ 1 billion suit over the West Side Hudson River development.  He was selected 
for New York Magazine’s 2005 - 2011 “Best Lawyers” and “New York Super Lawyers” 
listings for ADR, and Best Lawyers’ “Lawyer of the Year” for ADR in New York for 
2011.  He teaches Negotiation Theory & Skills at Benjamin N. Cardozo School of Law 
and is a frequent speaker and trainer on ADR.  
 

11 For over a decade, Stephen Hochman and Simeon Baum have jointly presented multi-day trainings for 
mediators on various Commercial Division panels of the Supreme Court of the State of New York. 
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Multi-Party Mediation; Impasse Breakers 
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THE DYNAMICS OF MULTI-PARTY MEDIATION 
• ~ • t • • • • • • t t • a • • • • t • • • a • • • • • e • • • a • • • • • • e • ~ • t • D t • u • • ~ • • • • • • • • • • • a • t o a ~ • 

BY ALBERT :SATES, JR, A.."-'D I.. TI~O:\"E HOLT 

• .• 
• • • • • • • • • • • • • • 

tWmt Hrttt>" ]•: i; ,, pm·tner i11 tbt "fri11J ?rattier Group of 
Duane iHorrir, LLP, fowsing 011 ro11Jtn1'1io11 litit,atiu11 1md 
,/0111estic wul intern11rion11J orbitr11tiou. An arbilr"ttJr u,. 
111edia:.or, J;[,~ Buter st1-ver 01i thi: A ... l.AS l'-01110·111;tio1J 

rfrbitrator !\fast<>· Poat/'""' •rtprtttnts tbt AB.4 
C411s1nurion Litigatio11 C1J11m•itte• 011 tbt AA.4'r 
·::.:ati(}1u1/ l"on~'t111t'[ion D61rutc R(,'O/urion Cunmtittet. 

• 

r1lcdiating 1:he large, 
complex construction 

dispute fttom the van­
tage point of ccunsel arn! 

the mediator. Special at­
tention ls paid to organizing 

and dealing with negotiating 
groups . 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

L. Tyro11< Holt is rhr 111nnagi11g prhuipal of 1'hc 
Holt Grtillp UC, hr 0.:11vtr, Colon1da. Ab: .Nolt 
pr1Jvid11 profa1rimJa/ tonrtr1Ji:tiu1J. arhitr4tio1l 

""' meJi111ion irr.Jias tbrougbom tb. United 
Sratt~ thror.gh bit twtpony, WtHtrn 
i'•m1rol Scrt·im, LJ..C. Ht ir " Ftllo;r: of • 

P.
.t\~ t the American Arbitration 
~ Association's (AAA) recent 
~Construct.ion Mediation 

the Colftg< of Co11nuenial ."lrbi1>·111on • • 
and 11 Life Fri/nu: of the Am<l'iC<111 811r 
Foundation. flt rarrently 1Ct"t'f.,\' on 

• • • • • • • • • • • 
• • 

tbt gown1ir.g "1t117Ui1rec ~f tb< ABA 
Forun1 011 t.h: C1JH.$trlltlitJ11 

lndustJ")" lit ls n. rn·rditvr 111Jd" 

eh,.pter n11th•r •f rbe b•ok, 
f)£sig11 l'rof~i~·ion;i/ au1/ 

Co11itru.:t/4'J1 .'\.f11,1ngc·r 

Lin/>ili!Y· H" 11/s,, ""''V<t 

• 

Conference in M.iami, entitled "\/\.'hat 
You Can't Not Know," we facilitated a 

discussion of the complexity of 1nediating 
large, com plex construc tion disputes, 

focusing particularly on the dynamics associ­
ated with 1nulri-party mediation. ,;\"fr. Holt 

focused on the role of the 1ne<liator, whik A1r. 

Oii tl'r A.-L-11 .\"llti~JJ.1/ 

C-J11.;tr1t,tio11 .11rbi­
t:"<1/or .l-l11r.t:r Pt1ntl. 

• • > 
• .. 

' • 

., 
• 

' > , 

.. 
' • .. 

• 
' 
• 
• • 

Bates focused on the role of !e.1d outside counsel. 
The purpose of this article is to share the high­

lights of the .:\ilian1i discussion . 
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Hyp<Mhelical Problem 
Compleii construction projeas illYOlw: mlllly 

stakehold•n. The fllCI porttm that we used at the 
conference involved• puhlic-pri1>11te portneuhip as 
the o"ner of n project thoi involved • multi-modal 
(train/bus/light mil) r:ron'flnrt:ltion &••tion, t 400-
room luxllry ho1el and • rhrcc -s1ory pnking 
ga.rnge. Tbe owner rc1runcd on orchitcct, who i.n 
rum rel3ined a nw11bcr of consult:mts, mony of 
whom ret•ineJ ouhconsuh:<1nts. The O"'ner also 
engng•cl a oonsrnm.ion mannger with full-time aitc 
supervision responsibiUties. The project was bid 
on • "dc:sign. negotiate ond build" lnsis, funded in 
brge part through the is•u•nce of rnunicipol 
bonds. The construction conlr.let w:1s awarded to 
a gencrol conrr.ctor. who rerained • number of 
subco111r.u:rors co perii>rm sii;ru&c.u11 portions ot' 

te.ms) panicipsting in me mcdklrion proce9L A 
genenal conten.<0$ must be ruche<I among the 
Mgotfating reoms before • l;cilitated n:solution of 
the dispute can be achieved by the various su l<e· 
bolders ond their teams . Consequently, iden:ify· 
iog 1h•se """'' is on important task for the >'UC· 

cessful mcdi.uor. 
It is obvious thot tht claimant and respondent 

have divel'lfent intecestJ onJ vi<:1<s on tlte meri~ 
of rhe underlying conuovel'3y. They ofcen dis· 
agree ubouc fuct:s, the c:i= o( dd•y and dismp· 
tion, the completcntss an<l occuracy of the clrow· 
ing<, 1he arnounc of damages .ctuolly rcsnl«ng 
from tho ollc8"e<l couses, ~nd ' myriad of other 
issues. Other rh!\n SlU 0\1erriding i,~al of •mini· 
mizin.g exposure" or .. mWmizing n:co1:ery!'1J' the 
snkcholders on =h side ol the mblc mo\' hal'C 

the work. Materi•I• wecc pur­
chase<! from a number of vcndots 
tnd suppliers h)' tho conrnctor 
and subconrrnccors. Each of the 
porticip•nts had vorio115 rype.< ond 
an>ounts of in:iu ronce coverage. 

A general consen-
rlisporore intetc$ts, which. could 
he econozuie or non .... 'ConomCc in 
n'1.rurc. llowc\ter, 1he interest:s: 
nm•mg the stJkeholders on the 
1'0,1'11er1s side of the rahte•> or th~ 
"conrrncr1>r's side of the t~ble" 
m~y lllso be quite diver4enr. The gcnerol oontractor ussorc­

ed claims a!f'\lnst the own•r mr 
signiflcllllt delay aml disruption, 
•• well as bbor 1nd equip1ncnt 
inefficiency cloints. These clal ms 
implicated the ov..·nc:r, 11.rchitecc, 
'l'arious eonsulmno ond the cun· 
strucrion manoger. 11ie sub<'Oll­
rractors llad similar J cl•v ~nd 
insufHci.,ru.y cloitns •g•inSc ch~ 

svs must be 
f'eacbotJ atn;f)r.ig 
the negotiating 
teams beforra E 

Further, the members of c:tth 
~•g.it.fotion tc-•m often hll>-e diver­
gent intert:$ts. To "'ke • simple 
cx•mplc, the gools ond objcc:civ'-'5 
or the anorne~·. tbe orcbitecc of 
record and the. ~rchitt:ct's in.surer 
ma~' diff<r significantly. The 
dynomics 111ay be more difficult 
when the owner is a pubtic·pMce 

t~Jlitatetl rf:sDiu­
tion of the dispute 
cap be aC'hieved. 

gcneraJ conuacror. lltc Q\\'nrr nsserted d:aims 
for liquidoted dnmoge< on <ert•in ph-•sts of the 
work, •lleged ,-.riou• dcticiencits in the work, 
ond was pushing the gtncml comrnctor to devel­
op o recovery schedule. Th~ oll'ner was also 
pr¢?3ring an em:ir anl.i on1ission claint ag.,inst d\e 
orchite<.'t and dcri»lltivdf some of the architect's 
consnlm>ts, •• well os o cfalm U!j.Jinst the con· 
stru«tion m•nog<r for ~cheduling •nd irupetvisiuu 
deficiencies. Tl1e :"chiu" t and se,·er:il of its con· 
sult.ints had significon1 unpaid in»nlccs •nd che)' 
were de1•eloping a claim for oddit.i<>nal scrvkes os 
;1 resulr <)f a<tS and un1issions by die owner, the 
construerion mun:tgcr and the ll,Cner.tl con~tror. 

Identifying the Negotiating Group$ 
Thi! foct partern ;. nm at)'Pk;il •nJ it iffus­

trJtcS ~complexity of the issues bcfurc a n~tli~­
ror oo • fargc, complox consauction project. The 
firs' chollcnge for the 111ediat0r is deten11ining the 
reh1tionships becween the vuious partic• to the 
dispute and th.e issues on which cerroio partie. 
m:oy be aligned. In Mioml, we coiled this deter­
mining the nombu of "pack!I" (i.e., negociaring 

portncnhip a<• joint •·cnn1re or other coooonium 
cre.•ted fot rhe project. The nme is trnc if th< 
conrrncror is an entity crcotcd fur di~ project. The 
d}11amic.< m,y also be diffict~t on publicly bid pro· 
jec~, purcicufarly i11 sh\ICS tllat «quire publii: bid· 
ding of multiple-prime conmm. 

Initial Consider•tlons 
In spite of thtlr di,.ergem iM<rt'<t<. rh~ <t1ke­

holdeN must open up the lin<S of c<.>mmunicJtion 
11nd srrive w re1i1eh con~ns.u.s on irnp<>rl".lnc pro~ 
cess is.,ues. lnitfally, 1ht:y must ~gree 011 ~ media· 
tor •nd e•plorc tile norurc ond e'teo< of informa· 
ti<>n ro be •.<rhmgw lu ud\':lnce of the mcdiatioA. 
ff tbe prot..'SS is w ~ suoot5'ful, all stal.:rholde1S 
must be fullf cng•g-td in the mediocion prOl!<!Ss. 
Orher impol1lln t initinl considentions th..t mUSt 
!>.. •ddrns..d include; 

• \~'ho comprises rhc negociating team ior 
eoch entiry? \\11u shanld pa.cticipace ill the 
medi•tion? Tu wh~t ••tent should experts be 
inwk.d in die negotiating te:un1 \\110 with· 
in the compony must attend the mediJtion 
for it to be s11ccossfu.l? 
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• llow should the negotiating teom np~ruach 
th• nitdinrion session: 1Nhat role will ciu:h 
puoc:ipant play' Who .. m be the •Pok.cispcr· 
10n? Tn wh•t ntellf sb.,uld the business 
princip•ls dir~cdy int~rfacc with e~ch other 
prior ti) or t.luring the mcdiltion~ 

• lfow many negoti~tlng ttams ore there : 
Should ever,-one on rh< owner's side of the 
tabl• meet collectively to p« p•r< for the 
mc<li:uion, or will the own.:r, design ~·rob­
sion•ls and construction m:mager opprooch 
tho mediJtion independ<ntly? Is thttc • 
"joinc dciCnsc ~grccintnt"? Ho\\· Jo..:s the 
presence or ;1.bsence of .such an ~1grttm~nt 
3ffi:oc:t the intc.re:sb of t.hc parries ar rhe mcdi~ 
ition:: 

• Ila\/\! the insurers mt:i&.le (O\.·cr11;ire dctt-n\\if\2· 
tiun1: How do the c-ov~rJgc jssues, if ony. 
uffccr th• me<li•tion prtJce~s: Is there a di<· 
pute hctweeo th~ in~oreJ and the insurer 
rh•t is 1dc.,·nnr. to the nicdi•tion! 

• 11n~· t-:m th~ c~rriors be force<! to bccnni< 
en~•[ted in rhe pmccss? 

T he tie ccmlJ bo otl•< r spcci>l oonsid1m tions in 
l puhiir. pmject and in <:>JI~ that is puhlidy bid. 

Mediator Selection Process 
As .\'Ir. Holt s.iJ in :\:tinmi, the tint objective 

in mc.Ji~1or .se[~ction is "Do ~u Wrong." In 
ocher words. selecting the right uicdi;atnr is 
jn1poru>nt. hue retllining chc l\irnng one can be 
facal to M <:3rly nnd nm effrctivo re~olutfon of 
the di~plltes. Focr.ors 10 be considered in rhc 
mcrli:J~:or .~etcction pmc.:ess Include the mt:diawr•s 
~u:1li6co c ions ond experi•nct, spcri&.U~·: 

• l!ou: 1uany rimes h:.$ d1c mediator been 
inv1Jh·cd ":it'.h this ~-pe t,f dit<)'uJtC, either A.' fl 

1ncdlator, :is C<J\JflS,:I For :J p:irr.y co na<:di~tir>n 
nr in some other c.1µociry! There >re lot:> of 
construcrion mcdlatol'S in tbt: t.:: nited St~lfl!:i , 
bu.t nnly u s:rnall subsec t>i thos-t! 1nccJi:irnt$ 
b•'c the n1><:rkn.:c and s~ill ;.:t tu lhlndle 
l~rgt. con1plex, n\ulti·p:trty ccsn~tn_u;tion 
n1:acr.crs. 

·ls pub lic-s<.:t:tor mc:di~rii)n e.~ptn·ie nce 

iu1p">rtYinc: \\.'hat ah<>ttt speciali?cd C(1n~ 

~cru1.~cion kn<l\\·le<lge or speci:tH1.~d iujuC· 
;ance cl:ahns c.··q:>erh:nce.":. 

• . .\ la,..le pcrttna~c ()f co11~ttuccion mdfi~­
lnrs a>-e ~1rtorncys. ls Ult IJke(jj\ooJ of ~uc­
cc:i:~ jn resolving U1ls Jispute m:i.'<.hn)i'A:\I by 
.~e l~tl11g an a[(orncy, or is dUs a matter btzt 
ad.il'O.•$~d l>r an ind1wry profossil)n:il? 

• b the medi~tor's mrdiacion philo,;ophr ini­
port'Jnt? \ \'bat styl~ wnulcl maximiie the 
likf.Jihood of resolving <he disrutc' 

The cnnscl'IS\JS at the "V.tiftmi co.nrtrcr\IJC WO.."i tluu; 

VlSP \;ft,: •I?~OL\/'rlQ N' JOU k\IAI. 

·------------ - ···--

ceclu1ical oxpertiS¢ and prior e•periencc with lorge, 
c<>niplcK conscructiot\ projects is esscnti•I. T o b• 
socctS5ful, cht medli!rot mU>< m ucrurc !Ire medi~­

tion conference co f-aciliL3tc ch.e mC'.aningfu: 
excbangt of infonnacion amon~ the p>rtics. F.or.h 
.srok.holdcr m•t<t buy imo the process, an<l mour h~ 
pre pored, cnot:iv:ired a not road1• to •noress the mnr. 
tei,; in di•)Alte. Achieving these prclimin3ry obj<c­
tO.-.~ requires• d:iUed and kno~·lcdg<:>hle medi:11or. 

Preparation for the Mod it ti on Conference 
The initial con1;1ct between the mediator and 

rhe par1;c~ is very impon~nt to the •uccess.of tho 
process. The proc•ss begins with the initi•l ''Qn· 
tac:. The mc<li•tor needs l'O lo•J the discussion to 
mo!!imiu: die utiticy of tb.o mediation proc= 211d 

to begin t" undermn~ the obsr:1cles thot may 
~re:sent ltr1pcdiments to resol<.-ing the dispute. In 
doing so, the modiator need< to recognize the 
di\·crgcnc perroo~lities \\llthin tlch negotii1ting 
ce:l.n\. ~\'(ost tcanl.S contai1) both ''stahilizcrs"­
n\eo\bcrs who .ire coo1nlittied to th<: m.e.di~don 
~ and .... nr m •<hie•.,, • negutioted resnlu· 
tio•l--:.lntl "Jt.'stabilizers"-rnembcrs who \.\'ant to 
figh1 t•) clie encl lnd atre1npc to present road .. 
blncks ti) ~ 1tcJ!'(1ci.ced resolution. 

An i1npor•nnc earl}· go.ii of thie 1nedi-:i.tor i:i to 
ltl~ntlfy r.ht ft_;j,der 'vlthin f:".1ch neg-oci~ting te:1n1 . 
(That le2.itr ma)' or woy not he the olcim>tc 
decision m-:rkcr.) 1\nothc:r early gn:tl ts to idenr.ifr 
on>· ·1<l<!stubilize~"' and l$~~ :.Uinn~tf,·e ste.(l5 t () 

1ninin1i1.c: their disruptive irnpact. This can be a 
dimcult tu achieve, 1w·ticolurly if tlit destabili7.0r 
is the ti e..:isiu n makfr, or if rlitrt are sc\·..:r~ l 
destahiliu.r~ oo C'•ch si<k of th• mbl•. 

Some of the iSSttes w be discuued bel\•""A Wt 
mediator and the p;,1rties in :tdV':'tn<.-c of th.e n1edi~t-
1icin (.;On~renc<?, i11cluding the f<.) l}u,~.:ing: 

• \\11•t •ubmission' "ill ho oe<:eSS3ty: 
• \ViU all subcni.s.sions bt. cxchange<.i or ,,..(),1ld 

only pr<wide<l w the mcdiaror: 
• \ \ ho ~;n amod the tnc.-<llillion cvnfertl\<."t:~ 

\.\ 'ill c.rperts ;tttcnt\; lf "" 'vh>r is their rol•! 
• Who mmt ancnd? \Nhat JeycJ .,f outhority 

mu!>t he in rhe roo1u 1)cfl')r:! proec(ding to 
nu:<.fh1tinn; 

• \ ·\ 11~1t ,\·ill be required of dtc insurer.>.? \\ 'h.n 
IHel o( io."lt•a<:e iurhorin· mll>t be in tho 
roQ1n before pro1..-e-tdi'1~ to medi::lCh.'n: [; 
tc:.li:-ph1,nc ilV~1j[;1:biJi~· accept:1ble und~t 1111y 
cjrcwusctnces? 

• Wh~t worl: need$ w be compkted hy the 
participants fo-r the mediation conf~rencc tu 
be meaningful? 

• Sl\ould "$mall group• and "ncgociatio n 
group• er p2rce colh he conducted in 
ad»anC'C of the mediotion? 

... 
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From t:he pcnpectivc of the uiediator, these 
;.,ucs sre best oddressed In • pre-mediation con­
ference or conference ~II. In Mi•mi, M:. Hol~ 
commenting from !he pen'Pcctive of the media­
tor, m•d• the following points with respect co 
planning for the mttli:ition: 

I . In lorge nnJ romplcr cases, you must hold a 
pre-mediation C\lnfercnce e11lt; thu""lfcer, act on 
what you leorn. 

2. Approciaw before the medio tion ctu>ftrence 
thor yon h.1vc • large and/or compl"" dispute, mid 
prep•rt, plan and stn1cturr: die 111cdiocio11 ac.:onl­
ingl~·. 

3. Set che pl'Opercy .:.qitcbcions for the parties, 
b<ginning ,,;th the initi:a.I <<mfcrcnce coll. 

~. &W<c sure wt there is 'grist for the mill.• 
All of the key purticip:wt> mun be presents for 

• hrgt, complex me&ttlon. The scheduling and 
srructurc of th" medi~tion conference nm.<C 
ia.tldress and jnclude !lU necessary part.it:¥, iusuf­
::.nce rcpres.c.nutivcs. con,tulcinlS or t.1pert~ u 
oppropriote ro the case and <'OnBistent with rhc 
wishes of the ponies •nd their counsel 

le is also imp<>mat !hot the mc&nor address 
:111v fundomenrol problem• or issue< in JdV11nce of 
the mcdi• tio11 conftrcnce. f undamentol issues 
include the fullowlntr-

• the need for public-sector ~pprovol nnd rnti­
ficotion. These issues 1\ed m be •ddressed 
in a<l--ance of the medintion. 

• the need co h.n'c imurance r•presenmi•es 
physical!}· present. 

• the presence of key d<!Cision·ninl:ra at tl1e 
mediation. 

• the •c3rus of <he expert and d•uuge rxporcs. 
If these ho•• not y« been excb~og.:d, the 
medi3tar nc.,ds w address how co n this 
infornt.:Jtion c:in b.e effectively COllUl\nnicat­
ed omong me porties to ullow mooningfol 
dialogue tluring thu mediotion. 

If lefr unoddressetl, such j .socs c• n cr~• t• 

ir1·e-concih1ble cnnt1ict th;1t cre11:tts a ba1Tier t<J 

~rty. t.:<~"t effccci\·e resolution<>( chc c..-:.•sc. 

Counsel's Perspective 
In .\lfami, .. \Ir. llocell offered coinnicnc. from 

the per.<J><d'" of omskfo ""'°""I on prtJ"1Nti<>n 
fur the 111•di.1ti1in confu encc. He <lescril>ed his 
re.le in LI>' following wrms: 

:\s outside coun,...1, I •iew my mle •S ltading 
the consensus-buildillg proccs• on bcholi of 
my clicnr, trying to dr.w out ond fully under­
stand the vie111s of me members of my ncgoti· 
ating ceam, lncluding my client, and to align· 
ing divergent interescs that rM}' e~st. From " 
brooder perspccti.-e, I rry to undet$rond where 

_ 7 .... '~-------

the money is and the extent ro which the 
rcspon~ibilicy for the losses follows the obilitj• 
topoy. 

In gener3J, Mr. Bates's apprnoch to the medio· 
tion process conruins four bllSlc theme-= 

/, N't:eds v. ~~inG: Porticiponcs often come ro 
die mcdiutioo prote$S tolling ~ir coun« l, "Tb.i' 
is wnat I "'""" » The le<1d roun:iel musr Opell the 
lin<S of commwtkation t0 und~=nd wh.s1 eoch 
of tho partici(Xlnl> "need," noc wh•t coch wants. 

:\'ec1ts includ~ the finuncial ability to meanmg­
fullv conuibure to the solution. t\eeds must be 
the' focus nf che dynamic within the negotfating 
ce:im. Qiems who u~e binding dispum resolution 
processes. sueh as litigation or arhitracion, ue 
mociVllticd by <he desire ro g.lt whQt they wrnt. In 
media tion, no one gets everything he w3n ts. 
Clients choose meiliation to hll'l'c the dispuLe 
qukkly and ctliciently m olwd, eliminate busine" 
rls\; •nd roinlmir.e disruprivc effect on busine°' 
opor•tions on financiul re rm$ dlor are acceptable. 

1. O~a·,.,, Case .'l.>1cssnren~ An ohjecrivc c:ise 
:1sse~-sn1cnt is a criticJl c!en1enr of prt~r.iring tOr 
dte mediation process. Clients w;inr ond need on 
nbjective osseumont of the ren~nohlc rnnge of 
outc<1mes from ' litigation or orbi!f3lion process. 
Cliencs must undersund the ri•ks to rhcir busi­
ne~ if • ncgotiottd ~ohttion is not achieved in 
mediotion. Those rislu inclu<l<e, bot ore not limic­
•d ro, the fo!lnwing: 

• rin :td\·ersu rulin~ In Jitignrion or :u'birrntion, 
• the le~I wcl C.<J>U t co.,. .wocioced with 
~d.-ersary proceelling:;, 

• tr3ns~ction COS\$ (tiling fees, arl>hn rc:>r cont· 
1iensatioo). 

• the c~t of personnel used in th~ ,,lversary 
proc""tc<ling, 

• the elfecL th-.it lici3'1tioo con ba•c on N:puu­
don, and 

• l,,.t opporrunity costs whilo being iiwolv•d 
in on nclversary proceeding. 

It i< ofren useful to d,..,·cl<>p a potentill expo· 
~u~ r:\nge. \\-fr. Batt:S SQ}'S tht iHu.su·acion of a 
s:atistiCOll hcll~haped run-.: i~ useful. Th< rur\'e 
will d<mn11strt1r.o lho reoson:1blc range of Jikoly 
fi n~lncinl ourcorncs. The p~rtics mu5 l dl!Juct 
front :iny re,t.'O\"t-ry the t OSU of achit\ing tho~ 
outcomes. 

One~ ch~ r~ is son1c agreeu•cnr \itithin a ue~<Jci ... 
etiog ten1n on the reasonable r11nge of n~t rect>'·­
c1y, It b.comcs signi lk'1Dtly cosier to obtain con­
sen.st•s ~'lithin the oeg<>dating team. 

J. Tckmiljr Jmpcdin...,rs co ResoluOcn: l t is imp<>"' 
<:Int to unders=d 1he impediments 10 tesolu­
don. They i 11clude: 

• vast diffi?rences of opjnion ••to die reason-

.... 
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3bly rnnge of outcome.<, 
• differences in the party'• nversion to risk, 
• "desrnbi!izer<" or oth~r personality conaicts 
• disproportio113re case ~noll"leclgc or .infor· 

mation, 
• the oh<ence of :m important parricij)(lnt, 
• a di.positive legiil issue, 
•a Jispositi>-e technical or c:.ogi11tering issue, 
• fiaandal cnllStraints with one or more P".it­

ticipants, md 
• in)"\Jr-.s.oce co\'·erage is.sues. 
Counsel Med< 10 assess 1heoe issues ~nd rake 

steps to reduce or minimh:.e the disruptive effect 
on the mediation proceSJ. This often includes 
meeting with the St;\keholders in advance <Jr the 
mediation and openin:;i lines of ~'Ommunkation 
with the mediacor. 

4, Preµite rite Client tO.-<he Proce.~~ Even «>phis­
ticated clients sometimes have a 1nisoonception of 
the mediotion process. They need to be remind­
ed thot the pl'O(:ess is of~n slow ond tedious. The 
cl.ient may not see the medi:itor fot several hour•. 
Clienis mar be offondtd by ren~1rl:s made in the 
parties' opening statements. ~e•·erth~less. if the 
pro~s is to be successful, the client needs to Ix: 
commiued to it, allow it the time necessory to 
work, and remain positive and proactive. Counsel 
may need to remind the clienr to help die media­
tor find • solution . .Mcdi,otion is •n uopredicmble 
process. Sometimes, one or more p<lftics may 
need tu vent. Ho,vever, eounscl must rero:.in 
focused on th• clienc's obje<:dves and assist the 
client in rnan~ging irs emotions. 

The .Mediition Conference 
At the Miami Co1\fer.:nce, Nlr. Holt outlined 

the initial considcJUtions for the mediation con­
(erenei:, including lozistics an<I presc,u:•tions. 

Logisti<.'S invo]ve \\'hen, \\1hcre, ~nd hon' long 
the mediation will be. (He stresses the need to 
make sure that enough time is ~'Ommitted.) Al>0 
in>'>lve<l are the av-•ibbility of support facilitie., 
personnel and equipment, •nd the commitment 
of people not ro run out "early co catch a pfant." 

As to presentation~. tne qu~-s1ion is will che .. e 
I><! any or mighc they bo di\isiVl>i If thero uill bo 
presenc<1tims. who \\ill mala: them and how long 
will ther bei The medi~ror nc~ds to g"t ovoiy­
on~·s input on th~se issues. 

\\ 11ile the 9ptdfics of tht meJiocion confer­
ence \':1ric:s in e~·ery mediildon, the pMtess can 
gener•llr be broken dn"" into th< beginning, th< 
middle and the end. 

;\tr. Holt described the beginning as ch 
''engage1ncntn process. Each learn menlber ntust 
become enga~d in the medfaoon for the proceS< 
to be successful. This may involve venling ond 

drawing out the ~clings and thoughts of each 
member of dtc team. The listening skills of the 
mediator are of critical impur~nt at this stt1ge. 

The middle g:ime inher~ndy involves chal­
lenges ro the position; micul:atcd by the parties. 
Tne style of the medfarnr varies gre•tly, as do th< 
medintion philosophies of different mediators. 
Sonn~ medj~tors are ev~'uacivc, wbiit othtf"S 3re 
E..cilirntive. Some are 9ggre~<ive while others gen­
tly choll<nge a party'~ stated position. Tne n1edi­
atur's gm! is to hove .... ch party fully apprecioce 
~nd ev•luatc the risk:> of not resoMn~ the matcer 
thtoul(h rnecli•rion. A good mediator has mony 
cools at his disposal ro challenge the paroos. 

The mediation then move< co the "end g3mc," 
the me:rni11gf11J engagcrnent becween the v~rio~s 
negotiating ~ms. ;\..Ir. Holt offered the follow· 
ing oommen~' from the per<pcc1frc of tne media· 
tor oo the t'end g~:une.11 

• Du not be too quick to declare imposst. 
• Do not <Jl)nMc bluffin!( and negorioting JOC­

tics with true illlpasse. 
• Let the parties dedde what they ntetl to 

1>roCQen forrber l\'ith die proce<s. 
• . .\dditional sessions, ~re not unco1nmon in 

eOily ond/or complicated, multi-party medi­
ation~. 

• Evaytbing is s~bjcct co mediation, including 
the terms and .:onJitions of the nexc session. 

• fo order for complicated deals to survive, 
some fcnn of settlement n\emornndum must 
re d<JCUniented ond signed before mediation 
oonference ends. 

• Partial or "h3lf a !oat• seulemen~ con some· 
times fac:i11(~te or cnoouc3ge complete reso .. 
lutions... 

•.Do not let the progress that has been 
ochieved g-ec Inst. 

Conclusion 
Successfully me1lioting ~ !.rge, c<>mple. .-on­

.~cru<:tion Cll$e require~ a comminnent from eac:h 
p-3rticip3.nt in the p.t'oc~. Opl!n con:tnu1nication 
»nd undersr3nding the 11e~ds or each. pewm 
involved ht the process is criticol 10 achie•'ing • 
ne1wtiared solution. CouMel and the mediator 
elch ha"c very difficult jobs in finding .:ommonol­
il:}· within the ne~tiating re:uns, buildini,t consen· = within die reams. and fullr cn!1'lging oil neces· 
sary srJl:eholders. Effective me<liorion, pnrticul:tr· 
ly with rho 01rriod of p:midpants in lorg.: con· 
•~ruction projee<s, mke< !1;1cd w<>rk by •II i11Voh·~d. 
The meditttion proces~ i< highly succesrtul be· 
c.iust:- it: n1c.ets the: needs of the pi'\ttil!S to nchieve 
~n ~cctptable r<:solurion of difficult isrues while 
minimizhig the cust, time •nd disruptive effect of 
molving the underl}ing displltl:. • 

'" 
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Sausage Making Laid Bare – The Consensus Based Risk Allocation Model and 
other Impasse-Breakers and Approaches to Multiparty Naysayers (when each one 
points the finger at the other as the more culpable party). 
 

By:  Simeon H. Baum** 
 
 
 One of a mediator’s great joys, challenges and justifications can be found in the 
multi-party matter.  Multi-party conflicts or disputes arise in every conceivable 
dimension of society. Take for example a school board’s decision in renewing a teachers’ 
union contract.  Each Board member can have diverse views and interests; within the 
union there might be different views, interest groups and political factions; school 
administrators bear different views and interests; and the public itself – parents, students, 
and taxpayers affected by the decision – consists of multiple and divergent stakeholders.  
Zoning Board decisions; end of life decisions involving large families (perhaps with 
second marriages); plant closings; any union negotiation; environmental resource use 
decisions – all involve multiple parties.  Indeed, moving from business into municipal, 
state, national or international arenas, the set of multiparty disputes casts a wide net.   
 
 The broad array of multiparty disputes produces a wide range of issues, a host of 
which fall outside the focus of this paper but bear mention.  These include the problem of 
convening itself.  Identifying interest groups, selecting their representatives in what 
would otherwise be an impossibly unwieldy discussion, and managing intraparty 
communication are just a few of the threshold challenges in mediating these matters.  As 
environmental mediators know all too well, it can even be a challenge to find a common 
legal framework that creates a shared sense of risk.  Upstream users of water in Vermont 
affecting the availability or condition of water in downstream states might eventually 
have an impact on the environment and users of natural resources as far south as the 
Chesapeake Bay.  Local authorities in the downstream states might have no authority to 
regulate upstate users.  EPA regulators have, at times, convened sessions of stakeholders 
for “reg/neg,” or negotiated rulemaking to address these problems.1 
 
 Several years ago, CPR’s annual meeting featured an exercise in facilitated multi-
party negotiation, drawing on the hypothetical of rebuilding the World Trade Center.   It 
was an excellent display of the unique features of multiparty negotiations and the ways in 

                                                 
1 These observations were raised by David Batson of the EPA and others at an all-day conference entitled 
“Changing Times, Changing Legal Practice: Effective Legal Strategies to Resolve New Environmental 
Disputes,” held at The University Club in New York City (One West 54th St) on November 17, 2009.  The 
Conference was presented by Pace Law School’s Kheel Center on the Resolution of Environmental Interest 
Disputes, included Lowenstein Sandler PC, Leyland Alliance and Wilson Elser Moskowitz Edelman & 
Dicker LLP as co-sponsors, and had a good number of participating sponsors,  including the Federal Bar 
Association’s Alternative Dispute Resolution Section;  Federal Bar Association’s Environment, Energy, 
and Natural Resources Section; American Bar Association Section of Environment, Energy, and 
Resources; Environmental Law Institute; New York City Bar Environmental Law Committee; nPace Law 
School Center for Environmental Legal Studies; and the New York State Bar Association’s Dispute 
Resolution Section. 
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which they benefit from a neutral facilitator.2  In that post 9/11 scenario, five divergent 
groups struggle to arrive at a mutually acceptable solution to questions of how the WTC 
site will be used (memorial or commercial), who will pay for the rebuilding, and who will 
get credit for posterity.  This negotiation is held in the shadow of media coverage.  Three 
of the five stakeholders (victims’ families, State, and City, as well as insurers and 
developer) involve numerous members.  In view of the pressure applied by constituents 
“outside the room” it was important to be able to structure a constructive discussion in 
which all could strive for consensus.   
 
 This WTC scenario underscores the value a neutral party might bring.  The 
neutral can help develop a good structure for talks, identify interests and issues, help in 
setting and revising the agenda, conduct caucuses, deal with the formation of independent 
cabals, assist in brainstorming, help with reality testing, and maintain constructive focus 
as the terms of this multi-factorial deal are hammered out.  One enhanced challenge for 
the mediator in this type of negotiation is working the balance between remaining a 
background player – a facilitator – drawing out the parties’ interests and thoughts for 
resolution – while exerting sufficient influence to maintain a structured and progressive 
discussion.  There is a tangible risk that relations and communications will fray where 
each group excessively asserts its own interest and stalls consensus seeking talks by 
filibustering, table pounding, or withdrawal.  The mediator brings value here by 
developing a transparent process while preserving the ability to caucus, and 
fundamentally, by keeping people at the table.  With all of this activity, the artful 
mediator is challenged to keep the “less is more” philosophy of neutral intervention close 
at hand. 
 
 Shifting from the host of public and community disputes and deal-making, we 
now turn to the realm of civil litigation.  Perhaps first in mind for litigators is the multi-
defendant case, e.g., construction cases, or third party liability matters, where multiple 
defendants and third or fourth party defendants have been added to the fracas.  Often 
insurers are involved here.  Similarly, there is the class action, or its variant, the multi-
plaintiff case.  Beyond these, legion are the areas where multiple parties and interest 
groups are involved in litigation. 
 

                                                 
2  “Rebuilding the World Trade Center Site – An Exercise in Multi-Party Negotiation” presented by 
Professor Lawrence Susskind of the Harvard Law School Program on Negotiation, draws on taped 
segments of a 90 minute exercise used by participants in the January 2007 Annual meeting of CPR (now 
the International Institute for Conflict Prevention and Resolution)..  Each of the multiple groups consists of 
six participants, representing (1) the families of those who died as a result of the collapse of the World 
Trade Center buildings on September 11, 2001; (2) the State/Port Authority, representing the Owner of that 
land; (3) the City of New York: (4) the Silverstein group, which had a longterm lease for the site and was 
responsible for rental payments and rebuilding; (5) the insurer for the collapsed buildings; and (6) a 
facilitator charged with fostering a constructive negotiation.   The tape and associated materials can be 
purchased at:  http://www.pon.org/catalog/product_info.php?products_id=417.  This author was part of a 
CPR working group that developed the initial problem, under the guidance of Peter Phillips of CPR.  The 
raw material for that program was reworked and refined by Professor Susskind and his students prior to the 
January 2007 CPR Annual Meeting.  An obvious takeaway from this roleplay is that – with divergent 
interest groups under public scrutiny, the tendency to form caucuses among fewer than all participants, and 
the need for consensus – the participants benefitted greatly from having a facilitator manage the discussion.   
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The Consensus Based Risk Allocation Model 
 
 Civil litigators are all too familiar with one phenomenon in the multi-defendant 
case – mutual finger pointing.  When asked who bears responsibility for a particular 
occurrence or loss, defendants have a tendency to direct attention away from themselves 
and seek to shift the burden of payment onto one or more of the other defendants.  In 
construction related cases, or the third party insurance world in general, this is a frequent 
occurrence.  Often, counsel or claims adjusters will enter a negotiation with a 
predetermined percentage which they believe their company should bear relative to the 
other defendants.  Moreover, they have set views on the percentage responsibility the 
other parties should bear as well – particularly party X, whom they deem to be the chief 
target, or party Y, who was in a position similar to their own.  This scenario can generate 
feelings among professionals not unlike sibling rivalry.   
 
 Over the course of several mediations in which this common phenomenon arose, I 
developed and refined an approach that has proven to be consistently effective in 
extricating multiple defendants from the quagmire of mutual finger pointing.  This 
approach can be termed a consensus based risk allocation model.  It can be seen as an 
effort to garner information from the parties themselves and to have the solution to their 
imbroglio emerge from their own thought processes, rather than have it independently 
developed and pronounced by the mediator.  Because it involves an amalgamation of 
their collective thoughts, it is seen as consensus based.  It is termed a “risk allocation” 
model because it involves the thought processes of all defendants (including counsel and 
insurance representatives) in assessing how risk of loss at trial should be assessed and 
allocated among all of the defendants. 
 
 Before describing this process, one social psychological phenomenon bears 
noting.  Defendants can get hung up on relative percentages, and on looking over their 
shoulders at what the other defendants are contributing.  Dealing with hard dollars can 
help disengage defendants from this inter-party struggle.  The consensus based risk 
allocation model is designed to shift parties’ focus from percentages to hard dollars and 
to focus each defendant on its own pot rather than the other defendants’.  This helps 
parties move from stalemate to progress. 
 
 The procedure is fairly straightforward.  First comes preparation and diagnosis.   I 
typically hold a initial joint session with all parties and one or more caucuses (private, 
confidential meetings with fewer than all parties).   Because multi-defendant negotiations 
are cumbersome, plaintiffs often are surprisingly willing to share their more or less 
realistic, desired settlement number earlier on in the process, to enable the mediator to be 
effective.  This is essential to the method’s success.  During the initial caucuses – first 
with the entire group of defendants and then with subgroups of defendants – the mutual 
finger pointing becomes apparent, producing its diagnosis.  To address this problem, I 
hold a series of caucuses with each of the defendants.  In each caucus I ask the same set 
of questions:  
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 1.  What is the likelihood the plaintiff will win at trial, and, if so, how much?  
 2.  What percentage liability will be allocated to each defendant?   
 3.  How much will it cost to try this case?   
 
Answers to these questions are recorded on an Excel spreadsheet, with a horizontal row 
for each defendant’s answer and a vertical column for each defendant discussed.  
Examples of these spreadsheet templates are presented in tables 1, 2, and 3, below.  
Question “1” is developed a bit further, to account for any comparative share allocated to 
a successful plaintiff.  A final row is added to take the averages of the input from all 
defendants. 
 
 
 

Table 1 
 

 % Chance Plaintiff 
Wins 

Damages Plaintiff's Comparative 
Share 

Resulting Case Value 

Party A     
Party B     
Party C     
Party D     
Party E     
Party F     
Party G     
Party H     
 Party I     
Party J     
Average     

 
 
 

Table 2 
 

 Percentage Allocations        
 Party 

A 
Party B Party C Party D Party E Party F Party G Party H Party I Party J 

Party A           
Party B           
Party C           
Party D           
Party E           
Party F           
Party G           
Party H           
 Party I           
Party J           
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Average           
 
 
 

Table 3 
 

 
 Costs Through 

Trial 
Party A  
Party B  
Party C  
Party D  
Party E  
Party F  
Party G  
Party H  
 Party I  
Party J  
Average  

 
 
 
 By the time this approach is used, there has been back and forth, in joint session 
and via initial caucuses, on all parties’ views of the strengths and weaknesses of the case, 
addressing both liability and damages.  Risk analysis, if needed to develop greater 
realism, can be performed before or in conjunction with the discussions in these 
caucuses.  My general observation is that by the time we have gathered answers to the 
above three questions, the parties have reached a certain degree of realism, and have 
developed some trust in the process and in the mediator.   
 
 When the interviews have been completed, I develop three different types of 
“pots” or economic scenarios.   
 
 (1) Trial Outcome & Transaction Costs.  Using the trial outcome predictions 
recorded on the Excel spreadsheet, I calculate the average of the amount the plaintiff is 
predicted to win.  Thus, e.g., if there are ten defendants, there will be ten educated 
guesses of damages at trial, which can be averaged.   By luck of the draw, in most 
instances where I have used this there has been minimal doubt that Plaintiff will win, but 
exuberant disagreement on the allocation of responsibility among defendants.  Therefore, 
in these scenarios, there is little need to apply a total loss risk factor to the averaged 
damages number.  See, e.g., the results reflected in Table 4, below. 
 
 
 
 

491



 6

 
 

Table 4 
 

Assumption: Plaintiff Wins Every Time   
 Plaintiff 

Wins 
 Damages  Plaintiff Share Resulting Case 

Value 
Party A 1  $    2,800,000.00 0.333333333  $           1,866,666.67 
Party B 1  $    2,300,000.00 0.25  $           1,725,000.00 
Party C 1  $    2,775,000.00 0.2  $           2,220,000.00 
Party D 1  $    2,500,000.00 0.25  $           1,875,000.00 
Party E 1  $    2,250,000.00 0.33  $           1,507,500.00 
Party F 1  $    2,300,000.00 0.25  $           1,725,000.00 
Party G 1  $    3,250,000.00 0.333333333  $           2,166,666.67 
Party H 1  $    3,750,000.00 0.25  $           2,812,500.00 
 Party I  1  $    2,000,000.00 0.5  $           1,000,000.00 
Party J 1  $    3,100,000.00 0  $           3,100,000.00 
Averages 1  $    2,702,500.00 0.269666667  $           1,999,833.33 
   Case Value Rounded Up:  $          2,000,000.00 

 
 
In the above table, a “1” is assigned to the “Plaintiff Wins” column, serving as a 100% 
type multiple against the damages and any plaintiff’s comparative liability share.  If, 
however, there were a strongly perceived risk that the plaintiff will have an outright loss, 
that risk factor column can also be completed and averaged.  The resultant average can be 
applied to the average damages number to produce the defendants’ collective view on 
case value.  An example of this additional calculation is displayed in Table 5, below. 
 

Table  5 
 
Assumption: Varying Views of Plaintiff's Likelihood of Getting Any 
Damages/Winning Anything 
 Plaintiff 

Wins 
 Damages  Plaintiff 

Share 
Resulting Case Value 

Party A 0.75  $    2,800,000.00 0.333333333  $           1,400,000.00  
Party B 0.8  $    2,300,000.00 0.25  $           1,380,000.00  
Party C 0.9  $    2,775,000.00 0.2  $           1,998,000.00  
Party D 1  $    2,500,000.00 0.25  $           1,875,000.00  
Party E 1  $    2,250,000.00 0.33  $           1,507,500.00  
Party F 0.66  $    2,300,000.00 0.25  $           1,138,500.00  
Party G 0.5  $    3,250,000.00 0.333333333  $           1,083,333.33  
Party H 1  $    3,750,000.00 0.25  $           2,812,500.00  
 Party I  0.5  $    2,000,000.00 0.5  $             500,000.00  
Party J 0.9  $    3,100,000.00 0  $           2,790,000.00  
Averages 0.801  $    2,702,500.00 0.269666667  $           1,648,483.33  
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The net result, with either set of expectations on Plaintiff’s likelihood of winning at trial, 
is the defendants’ collective assessment of case value.  By itself, this could be used as a 
framework for negotiations.   
 
 Beyond this, the predicted defense costs can also be calculated as in Table 6, 
below. 
 

Table 6 
 

 Costs Through Trial 
Party A  $  250,000.00  
Party B  $  200,000.00  
Party C  $  250,000.00  
Party D  $  200,000.00  
Party E  $  150,000.00  
Party F  $  175,000.00  
Party G  $  250,000.00  
Party H  $  250,000.00  
 Party I   $    75,000.00  
Party J  $  250,000.00  
Average  $  205,000.00  
Rounded Average:  $ 200,000.00  

 
 
Signficantly, one might make the common observation that collective transaction costs 
outweigh the risk of loss at trial.  These costs are properly cumulated (added) rather than 
averaged.  When combined with Trial Outcome, they give us the collective sense of the 
combined exposure to damages and transaction costs.  An example is shown below, in 
Table 7, positing the simplified case of all defendants’ recognizing that plaintiff will win 
something at trial.  Figures for this table are drawn from Tables 4 and 6, above. 
 
 

Table 7 
 
 
Assumption: Plaintiff Wins Every Time  
 Trial Outcome Costs through Trial Combined Case Exposure 
Party A  $       1,866,666.67   $      250,000.00   $                  2,116,666.67  
Party B  $       1,725,000.00   $      200,000.00   $                  1,925,000.00  
Party C  $       2,220,000.00   $      250,000.00   $                  2,470,000.00  
Party D  $       1,875,000.00   $      200,000.00   $                  2,075,000.00  
Party E  $       1,507,500.00   $      150,000.00   $                  1,657,500.00  
Party F  $       1,725,000.00   $      175,000.00   $                  1,900,000.00  
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Party G  $       2,166,666.67   $      250,000.00   $                  2,416,666.67  
Party H  $       2,812,500.00   $      250,000.00   $                  3,062,500.00  
 Party I  $       1,000,000.00   $        75,000.00   $                  1,075,000.00  
Party J  $       3,100,000.00   $      250,000.00   $                  3,350,000.00  
Av/Total  $       1,999,833.33   $    2,050,000.00   $                  4,049,833.33  
 
 
 
If there is any doubt about the candor of various defendants’ own cost estimates, the costs 
can be averaged for use when discussing likely costs with a particular defendant.  See, 
Table 6, above.  There is also the more cumbersome approach of including costs for 
every defendant in the third question during the initial interviews of each defendant, and 
using those figures.  This is typically unnecessary, but can be used to produce the 
numbers to fill in the “Costs Through Trial” column of Table 7, above. 
 
 With the development of the above numbers, the mediator is in a better position 
for discussing risk analysis and transaction cost analysis with any defendant. 
 
 (2)  Probable Settlement Number.  It also pays to make note of the amount the 
plaintiff needs to settle the case.  The first set of numbers, on case outcome and 
transaction costs, can now be used to reassess the realism of the plaintiff’s probable 
settlement number.  Before holding further discussions with defendants, I might reengage 
the Plaintiff in an exploratory caucus to get a better sense of what is needed to settle the 
case.  Of course, it is important to be careful not to disclose to the Plaintiff confidential 
information gathered in the defendant caucuses.  Nevertheless, all of the information 
supports the development of an educated guess at a probable settlement number.  For 
purposes of our examples, let us assume that the Plaintiff would settle the case for $1.5 
million.3   
 
 (3) Graduated, Lesser Offer Pots (“GLOP”).  The goal of the overall exercise 
is to arrive at a proposal that might work for all parties, and that will be perceived by the 
defendants as credible and savvy.  The ADR community is well acquainted with the 
concepts of integrative bargaining and principled negotiation.   Fisher, Ury and the 
Harvard Negotiation School have alerted us to the drawbacks of positional, as opposed to 
interest based, bargaining.4  Nevertheless, it is typical of negotiations for cases of this sort 
to occur in stages, with a pattern of alternating decreasing demands and increasing offers.  

                                                 
3 While this is just a hypothetical, given the assumptions in Tables 4 – 6, this is not an unrealistic number.  
$1.5 million is 75% of the average projected case outcome where plaintiff wins every time ($2 million per 
Table 4), and is a lesser discount off of the projection where plaintiff is seen as having some risk of outright 
loss (approximately $1.65 million per Table 5).  There are benefits in having present use of funds, as 
opposed to waiting for trial (although somewhat offset by New York’s 9% judgment interest rate).  There 
are also benefits to plaintiff’s counsel, often operating on a contingent fee, in spending less time on the 
case, avoiding outlay of expenses on experts and other litigation related costs, and in trading an uncertain 
win after trial and possible appeal for the certainty of a settlement.  Of course, we are assuming that the 
entire group of defendants has not radically underestimated realistic damages at trial.  Use of risk analysis 
in the caucuses where this information is gathered can help with quality control for these figures. 
4 See, e.g., R. Fisher & W. Ury, Getting to Yes. 
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Thus, it is wise for the mediator to develop two or more smaller numbers, one smaller 
than the next, that can be used as initial and subsequent offers to the Plaintiff on behalf of 
all defendants.  Developing these numbers will enhance the overall credibility with 
defendants of the mediator’s message and approach.  For purposes of our example, where 
$1.5 million is the projected settlement pot, let us call the smallest GLOP $1 million and 
the next GLOP $1.25 million.5   
 
 Individual Defendant’s Shares.  Next it is time to develop each defendant’s 
share of the settlement pot.  Using the information gathered on the Excel spreadsheet, the 
mediator now derives the average of all defendants’ views concerning each defendant’s 
relative liability.  An example of this approach can be seen in Table 8, below.  
 
 
 

Table 8 
 

 Percentage Allocations         

 
Party 
A 

Party 
B 

Party 
C 

Party 
D 

Party 
E 

Party 
F 

Party 
G 

Party 
H 

Party 
I 

Party 
J 

Total 
Percentage

Party A 0.2 0.25 0.15 0.1 0.1 0.05 0.05 0.05 0.025 0.025 1
Party B 0.3 0.15 0.2 0.1 0.1 0.05 0.025 0.05 0 0.025 1
Party C 0.35 0.25 0.1 0.075 0.1 0 0.05 0.025 0.025 0.025 1
Party D 0.2 0.2 0.15 0.1 0.1 0.1 0.05 0.05 0.025 0.025 1
Party E 0.2 0.15 0.2 0.125 0.1 0.05 0.075 0.075 0.025 0 1
Party F 0.25 0.2 0.15 0.1 0.1 0.05 0.05 0.05 0.025 0.025 1
Party G 0.25 0.25 0.1 0.125 0.075 0.05 0.025 0.05 0.025 0.05 1
Party H 0.2 0.15 0.2 0.075 0.125 0.05 0.075 0.05 0.05 0.025 1
 Party I  0.3 0.2 0.1 0.1 0.1 0.05 0.05 0.05 0 0.05 1
Party J 0.25 0.2 0.15 0.1 0.1 0.05 0.05 0.05 0.05 0 1
Average 0.25 0.2 0.15 0.1 0.1 0.05 0.05 0.05 0.025 0.025 1

 
 
The averages for each defendant are shown in the bottom row.  The right hand column 
may be used as a check, to be sure that the percentages are correct.  The total of all 
percentages should be 100%, shown as a “1” in that column.  Any comparative share for 

                                                 
5 As with the observations in Footnote 3, supra, associated with the Probable Settlement Number, one 
might keep in mind that GLOPs of $1 million and $1.25 million are made in the context of a $2 million 
projected trial outcome (Table 4, where Plaintiff always wins something) or $1.65 million projected trial 
outcome (Table 5, where Plaintiff is assumed to have some risk of outright loss).  These GLOPs represent 
at the low end 50% of the Table 4 risk, and a lesser discount off the Table 5 risk.  They nevertheless, 
provide encouragement to the Plaintiff with a seven figure starting offer.  As comfort to Defendants, they 
still represent about only 25% of the Defendants’ Combined Case Exposure ($4 million per Table 7).  It is 
interesting to observe how factoring in transaction costs widens the zone of savings realized by Defendants 
and theoretically should encourage them to sweeten the pot for Plaintiffs, coming closer to Plaintiff’s 
projected trial outcome.  Steve Hochman refers to this effect as the “win/win range.” 
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the plaintiff has already been worked into the Trial Outcome, Projected Settlement pot 
and GLOP numbers described above.   
 
 As mentioned above, it is important to move the defendants away from thinking 
in terms of percentages to thinking in terms of their own dollars.  Thus, once each 
defendant’s percentage has been obtained, the mediator can create different charts on the 
Excel Spreadsheet for each of the three sets of numbers6 described above.  Let us look, 
for example, at a chart applying each defendant’s percentage to the Trial Outcome 
number.  We can posit a trial outcome of $2 million and ten defendants collectively 
assessed to bear the proportionate shares reflected in the averages in Table 8, i.e. : 25%, 
20%, 15%, 10%, 10%, 5%, 5%, 5%, 2.5%, and 2.5%.  Under that scenario, the dollar 
allocations would be as shown in Table 9, below. 
 
 

Table 9 
 

 Trial Outcome 
Party A  $        500,000.00  
Party B  $        400,000.00  
Party C  $        300,000.00  
Party D  $        200,000.00  
Party E  $        200,000.00  
Party F  $        100,000.00  
Party G  $        100,000.00  
Party H  $        100,000.00  
 Party I  $          50,000.00  
Party J  $          50,000.00  
TOTALS:  $     2,000,000.00  

 
 
 
 Application of a defendant specific transaction cost figure would add that 
defendant’s acknowledged defense costs to that Defendant’s Trial Outcome number.  So, 
for example, a defendant with a $500,000 trial outcome allocation and a projected 
$250,000 transaction cost would be assigned a combined projected risk and transaction 
cost figure of $750,000.   Applying the allocation percentages shown in Table 8 to the 
costs recorded in Table 6 and the presumed trial outcome quantified in dollars in Table 9 
produces the total per defendant case exposure figures shown in Table 10 below. 
 

Table 10 
 

 Trial Outcome & Costs 
Party A  $             750,000.00  
Party B  $             600,000.00  

                                                 
6 The three sets of numbers are Trial Outcome, Projected Settlement, and GLOP. 
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Party C  $             550,000.00  
Party D  $             400,000.00  
Party E  $             350,000.00  
Party F  $             275,000.00  
Party G  $             350,000.00  
Party H  $             350,000.00  
 Party I   $             125,000.00  
Party J  $             300,000.00  
TOTALS:  $          4,050,000.00  

 
 
 
 
Again, if the defendant’s acknowledged defense cost seems off, an adjacent column could 
display the sum of that defendant’s projected share of trial outcome and average defense 
costs.  Thus, if average defense costs were $400,000, the number for Party A, above, 
would be $900,000.   
 
 There is no need at this stage to add general risk factors.  Any meaningful risk 
factor for the Plaintiff should have been worked into the calculation of the Plaintiff’s 
projected Trial Outcome.  Risk factors relating to a given Defendant’s liability should 
already have been worked into the derivation of that Defendant’s percentage share.  
There is a separate question on “spin.”  What does the mediator do with the old fashioned 
hardball negotiator, the consummate low profile liability ducker, the outright 
spinmeister?  The mediator has some choices here.  One is simply to let the numbers do 
their magic. The greater the number of defendants, the lower the impact of one 
defendant’s outrageous denial of obvious risk.  Take for example, a defendant with an 
objective risk of 25% liability – let us call that defendant “HN,” for hardball negotiator.  
If there are twenty defendants and each assesses HN’s liability at 25%, but HN assesses 
its own liability at 5%, the average of the 20 estimates would be 24%, a modest 
adjustment.  See, Table 11, below. 
 
 

Table 11 
 
 

 Percentage 
Allocations

 HN 
Party A 
(HN) 

0.05 

Party B 0.25 
Party C 0.25 
Party D 0.25 
Party E 0.25 
Party F 0.25 

497



 12

Party G 0.25 
Party H 0.25 
 Party I 0.25 
Party J 0.25 
Party K 0.25 
Party L 0.25 
Party M 0.25 
Party N 0.25 
Party O 0.25 
Party P 0.25 
Party Q 0.25 
Party R 0.25 
Party S 0.25 
Party T 0.25 
Average 0.24 

 
 
Of course, if there were just ten defendants, the average would permit somewhat greater 
skew.  Nevertheless, even with ten defendants, the variance would be just two percentage 
points, with an average of 23%.  See, Table 12, below.  
 
 

Table 12 
 
 

 Percentage 
Allocations

 HN 
Party A 
(HN) 

0.05 

Party B 0.25 
Party C 0.25 
Party D 0.25 
Party E 0.25 
Party F 0.25 
Party G 0.25 
Party H 0.25 
 Party I 0.25 
Party J 0.25 
Average 0.23 
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 At a certain point – say, with five defendants, where the average would be 21%  
(see Table 13, below) – the variance might grow intolerable.   
 
 

Table 13 
 
 

 Percentage 
Allocations

 HN 
Party A 
(HN) 

0.05 

Party B 0.25 
Party C 0.25 
Party D 0.25 
Party E 0.25 
Average 0.21 

 
 
 This leads to the question of whether the mediator might make a separate 
“spinmeister” adjustment.  An adjustment of this sort raises all sorts of ethical questions, 
of course.7  But, before making any such adjustment, it pays to be aware of other social 
phenomena.  First, there is the age old observation that force begets counterforce.  
Sometimes, precisely because of his hardball tactics, the hardball negotiator incurs the 
suspicion and ire of other defendants.  This might be reflected in their assessment of that 
defendant’s risk.  Of course, if this goes overboard, there is the question of whether a 
countervailing adjustment is needed.  In addition, there is a host of different negotiator 
personalities involved in any multi-defendant case.  There might be one 
defendant/representative who understands that it objectively bears the lion’s share of the 
risk.  This defendant might be eager to resolve the matter.  As a consequence, it might be 
willing to take on even a modest increase in its own portion, to be sure that the case 
settles.  That defendant’s representative, and others, might be well aware of the hardball 
curmudgeon and be openly willing to adjust rather than let HN gum up the works.  It is 
helpful to keep in mind throughout these reflections the difference between the Trial 
Outcome share and the share that includes transaction costs.  There is typically a good 
amount of “fat” created by the combined share, which can help justify either an 
adjustment or failure to make an adjustment.   
 
 It grows clear that the issue of whether, and, if so, how, to make adjustments is a 
tricky one.   The ideal approach is to make no adjustments, or to engage in adjustments as 
much as possible at the front end, in the initial caucus with each defendant.   If 
adjustments are made, I would feel an obligation to disclose that adjustments of that kind 
                                                 
7 These questions, relating to candor, transparency, quality of the process, long term impact on repeat users 
of the mediator and on the mediator him or herself, the mediator’s role, inter-party fairness, and other 
issues might be reserved for another article or for a forum discussion. 
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were made when explaining the consensus based risk allocation model and its results to 
all defendants.8 
 
 Returning to our numbers, just as percentages are applied to the Trial Outcome 
numbers, so too percentages are applied to the other two sets of numbers – the Proposed 
Settlement Number and the GLOP.  Typically, we copy and paste the first chart and then 
substitute in the alternative assumption – Proposed Settlement Number or GLOP – 
which, thanks to the magic of Excel, changes the balance of the numbers for each 
Defendant’s share.  The results are displayed in Table 14, below. 
 

Table 14 
 
  

 
 

 
 The Joint Defendants Conference Call. 
                                                 
8 To the extent a mediator thinks of making adjustments, a result oriented approach might include the 
pragmatic consideration of whether the dollar figures for each of the defendants can be obtained from that 
defendant.  This can integrate financial capacity, intransigence, bargaining style, and all sorts of real politik 
factors.  Again, it would be ideal to make no adjustment, in order to maintain the purity of the model and 
lessen the predictable gamesmanship that might ensue after the necessary disclosure of the mediator’s 
methodology. 
 

 Trial Outcome 
Trial Outcome & 
Costs 

Projected 
Settlement Smallest GLOP Largest GLOP 

Party A 
  
$     500,000.00                 750,000.00                 375,000.00           250,000.00   $     312,500.00  

Party B 
  
$     400,000.00                  600,000.00                300,000.00           200,000.00   $     250,000.00  

Party C 
  
$     300,000.00                  550,000.00                225,000.00           150,000.00   $     187,500.00  

Party D 
  
$     200,000.00                  400,000.00                150,000.00           100,000.00   $     125,000.00  

Party E 
  
$     200,000.00                  350,000.00                150,000.00           100,000.00   $     125,000.00  

Party F 
  
$     100,000.00                  275,000.00                 75,000.00              50,000.00   $       62,500.00  

Party G 
  
$     100,000.00                  350,000.00                 75,000.00              50,000.00   $       62,500.00  

Party H 
  
$     100,000.00                  350,000.00                 75,000.00              50,000.00   $       62,500.00  

 Party I  
  
$       50,000.00                  125,000.00                 37,500.00              25,000.00   $       31,250.00  

Party J 
  
$       50,000.00                  300,000.00                  37,500.00             25,000.00   $       31,250.00  

TOTALS: 
  
$  2,000,000.00               4,050,000.00             1,500,000.00        1,000,000.00   $  1,250,000.00  
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 Once all numbers are worked out,9 I typically hold a joint conference call with all 
defense counsel.  I explain what I did and ask whether the Defendants would like to hear 
the outcome of this experiment.  Invariably, all are eager to hear the results.  It is 
important to explain that the settlement assessment and each of the proposed defendants’ 
shares are the result of a collective effort.  With their agreement, I let defendants know 
what the collective proposed settlement pot is, as well as what two or more lesser pots 
(the GLOP) would be.  I then give them the dollar share (not percentages) for each 
defendant contributing to the pot in question.  One variation of this approach is simply to 
present the lowest pot, and explain that, while this is not expected to settle the case, it 
seems like a good start.  In all instances, where there is no “spinmeister adjustment,” it is 
important to highlight that the numbers are entirely a pass through of the defendant’s best 
estimates.  Any adjustment would pose a test of the mediator’s tact to communicate this 
without upsetting the apple cart.  Defendants can be told that this is essentially the result 
of their estimates but that the mediator might have made a “tweak” here or there in order 
to obtain a workable package.  This balance of transparency and obscurity is an art that 
actually generates approval and greater acceptance of the result. 
 

Seeking permission is key to obtaining Defendants’ buy in.  Beyond this, it is 
required since the proposed numbers will be presented as the collective result of 
confidential caucuses, and thus are based upon confidential information.  Not 
surprisingly, the defendants have consistently expressed unanimous interest in the 
outcome.  

 
 Typically, defense counsel return to their carriers or clients with a report on this 
unusual conference call.  I will follow up with each of them by phone caucuses, or might 
simply get an email approving of a defendant’s share.  More often than not, the vast 
majority of defendants return with approval.  At times, there might be a need for further 
adjustment of one or more shares.  This can involve some telephone caucusing and, 
perhaps, some horse trading with the help of one or more parties who, for one reason or 
another,10 have some additional flexibility. 
 
 In sum, I deliver to the defendants three packages for presentation to the plaintiff 
– an initial, a subsequent, and a final pot – identifying, by dollar figure only, each 
defendant’s contribution to each of these three pots.  A doable settlement path appears in 
place of what had been a field of warring soldiers.  Through channeling Defendants’ own 
information into reasonable grids, the consensus based risk allocation model can create 
productive order out of the chaos of multi-party bargaining sessions. 
 
 
                                                 
9 Depending on the circumstances, parties and the numbers involved, “working out the numbers” might 
also involved making caucus calls to specific defendants to test the waters on the numbers that will be 
appearing for that defendant in the Proposed Settlement Number and GLOP charts.   
10 Reasons for flexibility could include that they have assessed their risk as worse than the collective 
number would suggest, that their combined risk and transaction cost well exceed the proposed number, that 
they have greater distance and recognize one or more recalcitrant parties as potentially holding up a good 
settlement or as possibly having even less risk than has been assessed for them. 
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________________________________________________________________________ 
**Simeon H. Baum, President of Resolve Mediation Services, Inc. (www.mediators.com), 
was the first Chair of NYSBA’s Dispute Resolution Section.  Mr. Baum has mediated over 
900 disputes, including the Studio Daniel Libeskind-Silverstein Properties dispute over 
architectural fees relating to the redevelopment of the World Trade Center site and 
Trump’s $ 1 billion suit over the West Side Hudson River development.  He was selected 
for New York Magazine’s 2005 - 2011 “Best Lawyers” and “New York Super Lawyers” 
listings for ADR, and Best Lawyers’ “Lawyer of the Year” for ADR in New York for 
2011.  He teaches Negotiation Theory & Skills at Benjamin N. Cardozo School of Law 
and is a frequent speaker and trainer on ADR,  For over a decade he has trained 
mediators for the Commercial Division of various counties of the New York Supreme 
Court, and more recently through the NYSBA’s Dispute Resolution Section.   

502



Nearing the 
Finish Line 
Dealing With 
Impasse in 
Commercial 
Mediation 

By Dwight Golann 

• 

' 

I • 

l l 

' ( 
r 

503



fu1 Krc; likcl)· t" cXSX't 1cncc :> range of elnocions 
h:i l'Ouc work tiJ.I a cucnuu."tci:i.'1.l mcdlacor. :\t che 
OU\St<, Y"" will (1:r.I . "'"I sense uf pride: rcuplc 

with a difficult problem, •d•·l!eJ l))· c>;..,ricnccd law\""'' 
l'"vc ,..lc.:.l<U I""' to help thorn mnlve IL. Y<>u ~·ill wnrk 
luml 10 '""lcJ1'CMn<l wh"' i• kcq>ing the porties apart and 
c:in an1lci1'3tt • ldll feeline '" •CWll\plislunmt at hclpll\R 
people soh,, a ieriow pmblein. 

At <0mc puint, howc,..,r-ofton during the late after· 
nono- )·ou ""'Y llnd yuu1>1Clf •ik:nth• 1"0ndering: H<>w did 
l ~r agree In l><anne involv<'ll In chi> 1m-.sl Thi> feeling 
an h"' fur me most o(ttn when die 1»nles lb.vc •wtlf,,,d 
1ucwi11g, n<.14: .)'ilnplr 35 a tl\(.[ic or to c.onsideT a difficult 
dec.ision, lx1L in an Kp~rct\t JCl\J cn<l Ac ch.1t point, I 
:im often ouc of idea..' nnd lt-.w tU> e"C'XY· 

Thi$ anitlc dcfcri~s techniques J have 11s:td ri'I l\\OV~ 

dc:.adJoL:lv::1i lawyer~ ~nd cl icnts toward agreement. 'Ibey 
v:iry frn1n ~inl1)ft c'>111:i1>1•,;, ,,,,cJ, t'V c.hallcngin~ lhc panics, 
to others, such as parnllel b;'lraalnlnfi ~nd p~uu~Jr~tot 
pr1.1pt.1$~w. which you may noc have t-ncountfred. 1 ~·ill 
f~egin witl1 n:ltttivch· e;hnph; approaches, becawe they are 
my fine resorr., nnd 1lu:n will Je1:1<:t ibc m()rc c:iOtl'ri<:. tac· 
tic' «> oppli· if sttnig.luforwnrd ctYnri• l>til. 

1. Peaewere 
Titt fine 6'.UgKl"scion is simple: l'enevere. Many cases reach 
a poi11i: of ~1'1Jt1n .. -nt in1p~\SliC. but Ct is onl\· that-apparent. 
The dispucants 1nay he q1.1itt: 1'1nc.:~w. but the fdct that t1 
p::trt}' has no intention of mnving dMR nt\t m~1'i 1hat ir 
woh'• tlo >;11 latt:r. Mwt C.li~C!I rcnch Impasse at some point. 
You nevfr find ooc wl1tt:htr ttl&f"c::cuu."nt lti PQS6iblc unlcs$ 
\VU push to find out. 

In one dispute in wllldl I served as medi•tor, o Silicon Valley 
oxe<utive had sued his company after being fired . I aintinued 
tu work eVen aftx-J each • ttorney told me privately lhat lhe 
cose rould not settle. finally, at 9 p.m. the pat1i'5 reached 
Jg•eemeot As I went owr me terms 1he defendant's lawyer 
exdaimed, "They kept be111ing you up Md yru jus1 kefll 
going. You we<e like .. . like .. . the E""'gi2c'< B..inny!" 

At fust as a proiESSlonal metiata, I f0UJ1d the idea oi 
bei.19 compared lo a drum-bealing pink loy a bit demeaning. 
But~ I tlttlught rnorc about it. the compar'ISOn was apt A 
commercial media1or'~ job I~ ?o keep adwc.allnrJ settlt!mell\ 
t.r11il Ille partiei teD him unequivoollly IO Slap, and he seM 
oo plausible w•y to c:hilnge their mind>. 

2. Reslart the Bargain Ing 
Ask About Interests. for a Limited Time 

The nc)(t ,.;u~e11tivn ls f\l try :tumcthing that mcdi:uors 
are taughc to dn a11 a miu:te-r t1f cout!)c--f?nJl~ f1,1t inft:t(:st .. 
ba•cd options. Stimuiotllll( lnteres<-ba•ed bargaining is 
Jiffk:nlt it\ c.:v1nn1l':l'C.'.it4l 011.xlh.'llrlon. however. Bu.sincs5C$, 
unlike v•arrillJJ neighbors, cn.n u~uA-lly fin<I ~ t1ctv p>t.n.nc-r> 
t1ru.I by the ti1nc mcdiatkm occurs have often done so. 
Mediator.~ whn pu~uc intC~tit .. h>;.i1r::d vpti<.1n:;, ~·.spcch•lly t1 
rdatil>mhir rcp•ir. are often rebuff'od ("If ycm knew them 

T actic.s at Impasse 
t. Pee ~e\>-e1-e 
1. Hen art the barg•inil'8 

• A.sl abolu interests. fw iii linutcd 1in1~ 
• l'i1'11 foJ linkol nx•va 
• M~\e • ~><ci•I ple>t 

J. A'1< fui ~Ip, and wait 
~- Oumgc 1hr prOCd< 

• M4xlif? 1lu: 1n ix 01 61llK.tnrc 

• l>tlt-1 an .;i~nenl 
S. Moll"I,'< lf,. n•l 1<•m• 

• P~JY (onfidenti~) listener 
• { )Uer i:i 1uc-diato• 'g piop,ua.I 
• Challeng• the parties 
• A1ijoorn and pursut' 

like .... do, you'd undeT>tand thot the idea of lc<ting them 
back intu our o'Pccui<.m i$ "ut of the q\IC$tion!11

) Later, 
h1.1wc-va.."T, 1he $CtlOe p>tti:ie~ are ='Ome1 ime~ mnre tlJ>th t~ 
creative id~F» i( ()nly hec..'luse cheir preferred optit"tn., a 
$impre money deal, i.s no< available. 

If Jiscussin,.: interest$ lc(Cd.s to K !il~ttlc1ncnt, you arc in 
111ck. Keep 1n 11LinJ, however, thk•. t.:h~ogi•t~ ll1e t111bjt1:1 

c.in he helpful even when it yield. no ron~ible mult. 
Simply thinking for o few minutes about somc<h~ urhor 
dtt1n the oth('.r 61dc'6 ub.o;tit1:.tcy ~ivt:i-; Jb;p111.at1l'.ti tt J>.S y..:lH.•· 
logical hrearher, making diem more flexible when 1.hey 
return to money OOrgaining. Someone who Md earlier 
\'t1wcd to g{1 no furtht:t tn~y nuw hi: v.·iClln.: t\1 <.lu julJt th~t 
hecause a break allows hiln to change cotJl.se \\'ith ltt., 
feeling ol conttadictin~ him5elf. 

Cumm<rci•l mediation;, typic:11!y schcdukd fur only 
a singJ<; J,..y, whit..:h <::rt:A?t:~ tirne co1'l~trAints on h1v~t11.ive 

bargaining. If part ies SJ'f'nd hours kiokin@ at other option> 
b ... 1 hit a dead end. they oftc:n have little time"' •n<:rgy 
lelc ro W<Jtk <JUr an agreement O\'et' money. T <> O\'Oid th l< 
I moy set a time limit (which con oJw.1-. be exn.nded) on 
consideration of cmnivc opriom. 

As an example, ronsider this dispute. A ~ominiurn 
association sued >l.Wffal cot1ttact~ fNer a le.Wng 1ool, 
demanding that tl>e roof be entirely replaced at a =t of 
SU minion. in mediation, six defendants argued vehe· 
mentfy that the rooi co~ld be rePi)ired for no more tfl•n 
$300.000. 

D"1ght Gola:on i ... (J J}l"Qft•ssOf' as Sl~flul.J. 
[}niver.,ily Law S(.;lteJ<>I in Bw·/0n ond an "''/i'Vt' 
mf'.diator and trainer. Th&· a.rticlu ii; dn1Wfl from 
lli..1t "''W boo/(, Mediating Le~l Dispute!: (A.BA 
1009). The btx1k in,·lr.tdtu· .u DVD. The Skillt; 
\lf 1t Legil Meiclillk)J', whi,:h demfl1f.'ttrale1 the 
impu.1t.Te-hreaking let·hniques df!.\'C'l'UN!d ln 1hi,,· 
ortil:le, P1·"fe..1t.T(Jr G11/a1cn con he 1·eaciutJ at 
dgolann@.1tvffillA.tulu. 
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Hearing this, I said 10 the defendants: ·1 suggest we 
think about whether you as a group can agree to "pair 
and guarMtei' 1he ronf. f rom wlla1you1011 me, that might 
be a rnuch lower-cost option. I'm aware, though, that 
Nancy has ro leave for the a~pon at 4 p.m. and she holds 
tile large51 checkbook. So I suggest we explore 1he repair 
option lot the next hour and a half. If it doesn't work we 
<.an go bade to putting together a money offer.• 

The defendants talked cooperaliwfy for 9CJ minutes. 
but the initiative foundered over lhEir unwillingnc» to 
guar<llltee tho repar tor 10 Y1!illS. We rollKned kr talkin<J 
abmJt l!1<>1le\'-8nd within an hour the group raised its 
offi!r from S200,000 10 .1700.000. A month law the case 
seuled at SI . I mllfion. 

Push for Linked Moves 
.4..s this example <lcmtm.strl'ltt.:1, when crc~c1,,~ <.liSt:u~iOn$ 
Hrc 1u)1 ,;uc~l0if11 l 1 t.h t: otl1cr npti<>fl i~ l:l'l continue pure, 
money bargaining. Parties are often more willlng to make 
monetary contcs.sion:> if th~)' knuw whttt tllt:Y will get i1' 
rct11n1. Mr:cll;i~)n; <.:Hn J1to v\1'le thix infr.r1nacinn h}' pcopos.­
ing some of cl"' follnwlng linked moves. 

'"What if!• The simplest \\'!'\\' ru ftx:l out pttni(~ 8bu\at 
n:cipruc.al oonc.ct1$lun$ Jt:1 t<.> "~k. ~Wlu.t ifl"'; ;b tti, "Wh:it 
if I """W gee them oo c1>me dnM> $200,0CXJ ... lfl could 
gee that much movement, could vou moke o dcol ot th•t 
poin1r' O.. "let'• SRy I wukl lt"r 1ho111 to <lt011 th•t for­
wlhtt do V'"• thiul: f(')u (<>uld Jn Jn re~pon~r' The '\\.·hac 
if" phrasing SUSG<ll• clut the other side i• rosi.>ti!\I( the iJco 
of conccdiJlR, rcducintit the list\'.ncr'r> tcndc.:n<.:y t.c> l1cvalue 
thr.~ JXltcnti<tl ct111ct:111Skn\. lt ttlNl..l ~"~~u rh:u the adveaary 
will have 1n inaL:e " CN'\Ct.ulnn first, satidYin~ a positional 
b:ugDiner'i lvish to hav' Its Dd.vmnry "'sweat for ot c.k<:al." 

Simulr.incous .steps. Anothc.:r »pprua.ch ii'» tu 11,,._ hod1 
siJa; tll lnl'lkc e<.>ncc~t,1111$ ,.;hnuh.~ntou~ly ( .. J'Ln i;oin~ to 
;uk \'<>U m drnp ZOO, Md "'the same time I'll osk the 
defendant IX> JiO up 150"). This play• on the hum.ii ,.-w, 
fur rtt•rruciry: E..c:h J>l<TI\. kt•u"'·• W•< <t "·ill not have to 
move withoul.gtttina: Aornething in return aod also what 
the reply will be. If portlei agree to make a huxc muu,.f 
jump. thi> opproach am r<ln•l.llur•t<: the i,,.rg>lning pro­
"""' l>y gMng e:>ch shit • •ig>•~I ch~t th• Clther u .scriowly 
inrerested In a dtal. 

Range b..11aaininJC. A vtt.ri~nt ()0 this i.6 r.H1ge hargain..­
ing. Herr. rhc: n,aJiwnw Jl'°I~ tha( future ~qpini.J'lg 

\\'ill occur within a stated ran8Q of n~1mbcn. If r.vi•tir.A 
arc 31, ""I· $80,000 •nJ $200,000, • m«li•mr might soy. 
''(;:tr• we Agree chat: we- will bargain from this point on 
between 120 and 150r' Thu i• the pmctie•I <''l\liv•lcnl. 
of parti(;s making shnulr .. n ... v11~ ju. 1np.~, 11\it. ii: is iometimes 
p<ychol1>glc•lly eul<r for litlpn1• tn accept, booauso e•<h 
side ca11 tell itself that It has agreed only t<> g<.> •> fa,-. 
the specific. number and that must v ( the Cl'mces.,ions 
frotn duo. 1:uh1r ..,,,1 will have tn be 1n.ade b)• the other. 

Paralle l-1md . bargnlnln~. Parties arc •ometimc' willi1>g 
to irulicat~ privatch· that th\.-y will \:C)1nptr.1nb;e, but y.•ill 
ttot d1l ~., 1'puhlJcly .. tn chelr t>ppnn.enc. The ros ... 1lt can be 

~ frustrntlng standc.,ff iu whi<:h neither sidt" i!. willing to 
be the first w Jhi-tl:e a sierioui conccss1c:m. One w:\r to d<~l'l 
wirh thes js by c.flnductin,:: '"hypothc:r.i:r.:."41,'• rtt "p;ir1:1lle-l4 

trac.k .. 00.rgaining. 

F<u example, suppose a plaintiff Is at S3.5 million and D 

defendant at $500.000. The ik-fendan1 admits privately m 
yo11 that it is willing IO •go to the very low seven figures· 
to settle. but if won'r do so ootil the plilinliff sets to a ·rir.1· 
50ttable' po~itioo, and, i1 says. $3.5 miDion is not It You 
respond by asking, •What would you consider reaso1rable 
at this slage, given 1hiit YQIJ are at 5001' The defendant 
answeis, •No rn<>re than $1 million.• You then say, ·Assume 
for a moment tha11he plaintiff is at S2 million. What offer 
would you be willing to make then?' The defend~nt an~wets 

"Then I'd go to 100: 
Now you <IS~ 1he plaintiff 1he same questions: Whal would 

be a reasonable stance for the defendant to rake at thi5 point? 
(Say the answer is "$1 miltinn.") How much would you come 
d()Wll if die dcfunrlant gal 10 S1 million I {"$2.5 million.") The 
rl!Sult is that you now have the defendant at 5100,000 ond 
the plaintiff at $2.5 million (~drrritte<lly, based on different 
assumptions about the bargaining situation). 

Yau can 11oen repeat me procC!Ss, asking the dcfcndon~ 
'What would you expect t~e plaintifha do in response 10 your 
$700K?' (•I .5 million") "What would you do II they did QO 
the1e? ("850K") You can then po~e the same qi••stlnns to the 
plainlifl. Gradually. 1h~ parties will ~pproach each other. 

Lawyer• arc at fir.1 "'"'Y of parallel bargaining J:.caousc 
it ..:all.., for rhem to make a conc.cssion whht1ut havh~ 
:ictually rec.eived one frum the llthcr ~ide. But chey undf:r"' 
stand that the other P3tty i~ \\1ork.ing under the same 
ground rult-;s. iJnd if yuu i;ec:lll u.>u(iJcnt about whitt YOll 

Brt: de.ling. 1hey v.•iU often cooperate. As a n:.6ult, ('ICJttic:' 
can e.:o.tne quite close to each c.1ther whha.)lJt: l-:nowln: ft. 
At that point. you cttn ttd> ta.ch fur permrss.ion to t'tveal 
it~ uKAt tc:e11l oth.r and the assumption on whic.h it 'Wt'$ 

ha.oil, pm•ided that the othcr 6idc Jo« M. Alnen utlv.Jy, 
yoo cm U5e the infom..Uun m "'Pt>Ort other •Pl"oaches, 
such,..• mcJ;•cor's 1impnsal 

Make a Special Pl68 
!'er.!Ollaf request. If linkcJ .. ..,. .. , • .., nn< successful, you 
can somctitnQ ob«J,i11 a <:once!Sion by :isking for it cx:phc.. 
illy. Ft'Oln1e it as a person-al C\'q\l..:!~: Kff yt'.n1 ~ou1d IUMke ,')1't 

more move to help b«•k rh;s deadlnd<, l'd appreciatt it. 
J wtiuld ti:U the defen.~e that you Md been ad.a1nant, \(net 
only agreed to ch's boc.1usc l <1sk~ you.'' 

It ts easier for~ di~l1nn~"1: ta make an additional con · 
'=cs.i;Jun If it i~ portrayed as a special gcstuJ'(: to the 01.;dJa4 

tor because Ct appean to be~ 0t1e .. t.in)e mnve racher d uu.1 
the start duwn a slippery &lnpe. This mean~. howe ver, thl\t 
the t.;t<..:tic \.\·ilt only work once or rn·icc. tn a 6lnglc: tu~c.1 1~, 

cion; repeated r~qucsts an; lilccly r.o be n\ec wlch, .. Why 
don~t you ask thcn1 to he ren.sonable for a ch..1nRcf' · 

Fitn1l n1u\f'e, Parties will often agree to 1nttkr: HM c xtr11 
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~ftOrt if cht:}' khow rh~1 ii: i~ the l;,~t yuu wiU 1:1.~k tht~tn 1A'1 
Lnake :ind not simply a prelude to further c.01npm1ni.se: 
"I'm going co ask you to go to$ I.I million. That's my 
1".st m111ost. If this du.;:;n't work. it's <wcr. and I'll tell tho 
plaintiff that. f woo 't cnn1e baclc. ro you H.gl=lit1." 

This is a risk~· strategy because you cannot go back on 
'r'OUr wotJ-if )'Oll say that you wHl not come back for 
1uon:, )'Ou (':H.u't unle.o;:; s<•ructhing ~u.11}' un1.~xpcct~ hl:lp­
l'en.•. Bue a la<1:·orul-finnl pleo will ofren pmduce •n addi· 
tion:d ~onces~ion. 

3. Ask for Help, and Walt 
11,i" ~ugge~1.ton ..;ho\llJ (ollov.: ··,~~vt":T4:, ''but I hav~ 
d~b1)1c:d ir l~cituAt: tutu~hg the: inirt~r.i~e c.1vc:t tu oth .. 
en .~eems counterintuitive to tho~e of lJ~ \oJhn are octi\-e 
pcoblcm solvers. I have found that when pruties are stuck, 
one good optim is to su1nmari:c the situation calmly and 
sy1npH.l·hetit:ally, l:lnd thct1 \V'.:tit $ilcntlv fur a fc\v 1non•c.."T\t:;. 
Ade ch.e disputanu tOr id~~. and i:hen ot~er"·e lio\v 1l~ey 
re•pond. I h.1ve found, surprisingly, that when I do this, 
di~put~tnts often tab= the initianvc. E\.'Cn \vhc:n they don't. 
,..it.ting b;i,cl fcJr I:\ JU<>Tn~nt ~ives uu: ~ 1n1tdb1':ak; l lci:1rt1 
~omething frnm cheir reaction, tlnd can u~e rf\e p~u.-1e bl 

think about other opcion.s. 

4. Change the Process 
Mudib the M~ ,,.. Sn,.""'"' 
Changing the particip;uns or the struc.cure lviU ~on\ecimea 
rc~t:ut the process. Th.e simplest is to experiment l\'ith the 
fottuat. If 4.':l:'U\:U6ing is nvt working. \*ioul:J ~•ntlthcr futtnl:lt' 
be more effective? ()prions include: 

• Di~putanc.~ meet togeth.er 
• Key decision makers meet ap::in {''only \'OU can do 

th•s ... '') 
• fxpe1ts or b:nvyer.1 nleet { .. prn('e~i<1n.ars conter") 
• One person meets the oppo6Sng team ("into the 

livn•s den'") 
• Parcici,lat,tJ:i mi:et ih at1 il\(urm~( ~~tihg 
• l:'eople are added to or subtracted from the process 
Any of these varial.ion.s can uL\free!e i:he prnce~s 

enough for patties to res.ume bargaining, and in unusual 
circlnrt:;t~nccs ma~· resolve the controversy entirc]y. 

/)1'.~puumt~ m.eet tog.ether. Jn d11A C."fltlot1, ~H the 1li~pn~ 
cants are convened in \vhat amounts to a ne\v joinc session 
(:i~~umi~. as is usually true in commerGial mediation. that 
tlit~y hav~ :«.ijouml:(I to 1<1t1~r.et.e c.;l:lu(.:U6 tt1ouu;}. TI>~~ tJnt-­
P°'·"e i,1; hOI: fc>r ~Ht:.h ~itic to r~..trgue iu ~st;::. Thc-;1e •ul:ly he a 
single i~~uc chat can be iUuminated b}· a direcc discussion. 

Altt.mati\'Cly. you can a~scmblc the disputants to 
cleli1/er a 1Rc!l~;:1ge; t'ot cxatnple1 th~1· the pn.>1,:~ •~ in t>eril 
and that you plan to ask each of them fur a special effort 
ro avuiJ ~ bre;,kdc.nvn. YrJu could, of course, deliver the 
SH.IJ\e Lnessage "e!U•tdtely to each ~idt:. bu .. cnlfing s. .~pecial 
meeting and sa~·ing it to everyone togt·thcr m.."lkcs it clear 
thH.t tlu:: ptohle1n t~ n:~I. at1'1 t1u ot1e jg heittg ~itJ~lt:tl nut 
for blame. Laying ouc a situation in th.is \\"1Y Gan also 
li(;fVC a:; l:I ~ptingbuanl for t.:h~lh~ging Oi1;put4tnts to c.:oane 

np \Yith ides:i.s, eti:her together or in caucuses-a ve~ion of 
"A•k for l lelp, and Wait." 

Ke~ decision mafwrs unI:.i. ln (.:CJtniuc:r~~l:ll di~putt".Ji, l·hert: 
is oftt."n ~kc)' Jecit>S1Jt11n~ker fnr ~ch ptlrty team. ()l\e 
option is t.o hrin~ then1 (Ogether for a pri\'atc con\-crs::i~ 
tion. TI1e dynamic in these priv~tc 1n1Xtit1~ i~ t..lff,~n 
strikingly diffun:nr tn•n wheo> •<Iver,,. groups calk with 
r.~c:li 01ht:t. A direct meeting is likel\· to ~ccm familiar 
and informfll, much Hke a mc.cting oun;iJc litigi:ltion. 
Di~putants chat, talk infonnH.11)'1 A.hd pre»enL ai: le~si: atJ 
air of cuop~riltion. pitrt.ic.ularly if they had~ good rela .. 
titlt1.~hip in the pasc. Lawyer:; ofcen ask the tncdiator to 
be presenc at such meetings to t."11sun; th<:1t th~ 1lif.C\1,o;:;iox1 
remains on a prod~1ctiv'~ l~vel or gusuani:ee confidenth1.I.· 
ity, but prit~ip1:1lb i.;.ah al$K• n\eet alone. 

Mt:<liatot Eric ( ;reen c.~lls th.is the ''Napoleon :=:amb•t,. 
becatJ.'f he often adds an implied mci.:;~ to the process: 
"Onl}' you hav<' the \\•isdun\, ht~~dtl1 of vi~ion. aucl,oric~·, 
<:tnd dccisi\•enc~ tu ct1J tl•is conflict. l"hi.s case is a dif .. 
ficuh. one, bui: you can ..•• "' Disputants with sizable ei;os 
are likely "' rise to the challenge and take it '" • pci:wruol 
goal to achic'-c a deal. 

For example, a manufacturer was in a dispute with its insurer 
over the insurer's refusal to pay huge cl~ims arising from a 
mass·tort cla" attion. Th~ parties agreed to go to mediation. 
The insure1'1 CEO prepped intensively for th• process, plan­
ning to have a point-by-point dis(ussion of policy cov.rage 
and othor issues with representatives of me manuf.icture1. 

When the panies corwened in joint ~ssion and the insurer 
CEO tried to discuss the case, however, th~ manulacwrer's 
inside counsel said that he wasn't interestl!d. lie had listened 
caref~tly to his litigation team's analysis. he said, and saw no 
point in having a debate. The CEO was angry and ftuStrated 
by this, but at my request agreed to stick with the process. 
The parties adjourned into cauaJses, and negotiations went 
forward painfully. 

The turning point came months later when the mamrlac· 
turcr's wunsel (the same lawyer who'd refused to debate 
with the CEO) asked me to invite the executive tn meet him 
in the bar of the hotel where the mediation was being held. 
As a dozen lawyer$ and I sat around confere11ce rooms, 
speculating on what rnight be going on, the two key players 
talked for over an hour and cut a d .. al. 

Experts or rawyers unly. S1.1btut*-tings need not be not lim .. 
itt-d to lJl:lrt.i<:~i }'on ~ah alsn put experts such as a.ccoun .. 
ran1~~ or produce Cl~nagecs together. When ~i<f'tttli t1:1.ll< 
l\•ith each other, they tend to liitvc the lind of conversa~ 
tk1n tht.:v l:lre ;-1.;,;u~romed to ill their daily woik. often 
reading CO 3 disagreement bc1ng n~ntlWCd Ut ~~ 1~~St the 
cause 1:-ieooming (.k~1:1r1,.-r. 

Ar.t.urt\t:y.~ are experts on the litigation process. If the 
la\v,,•ers h::ive a ~ood \V~Jrking "lac.ion~hip, it can he help· 
ful 1:4,1 hring thetn tngether. freed of the neocl to posture in 
frnnc o( cliei1a, chey !ometirnes u1lk Cl:lnJidly. admiti:itt~ 
to rl~ks. hinting 11t cJicnt .. relations issues, and s.ug,~sting 
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wlur~ You can achi.eve rome of the ~tuc efftcl hy 
llllking en ••ch lawy..- alone, but <l;,.,., di.u:u~V<ln I• usu­
ally mo" effeGtivc. 

On. P<mlJl'l '"'•tS tM. Cj>pcl.<ii~ ream. At tim .. , cha people 
wtu.1 tH,:cd t1.1 he1::1t $l"l•nething go beyond a .single 1nc111ber nf 
ti tetm. If ~o, yoo can ask one pt."rsar\ lo nu.x:t with 1he e:ntitc 
MIJl?ining team for the e>thc-r lit~"1.. TI,;, hn• n "0..nicl In 
du: llun', den" qrn•lity. n •• very oct nf going lnro th<-. e>d1<t 
c..uc..:~v; f\l()lh wid~ouc ;allie~ l~ .symbolic imptiCt, whi-.;h t'llay 
1nnke the person'& message mon.· c.rclhblc. 

In on• su'h situation, a iranchisor and franchisee were in a 
dispute o•er the franchiso~s allegod inability ro deliver ser· 
vie.es and the fr<tnchisee's failure 10 pay a S&0,000 qu~rleriy 
fee. II bcta!T\e dear that arty settlement would require con· 
dnuiig the ftanchise relationship. The hnchlsor, however, 
woold not c~ this. illguing that !he fraflchiSEe w.is a 
dead>i.'<lt who had made up his afteg~ti~ simply Ill avoid 
Pl!Yirtg the fee. Asked about this, the lawyer for the fianchi­
see explained that his client h•d h€en planning to m<Jke th• 
pa)'111ent and had only withheld it because the attorney told 
him to do so. 

I knew that the opposing lawyc~ in the case respettl.'d 
each 01her, and so I asked tho franchisee and his attorney if 
the lawyer would be willing to go into the franchlso(s c•u· 
cus room to e•plain why The payment had not ~een made. I 
suggested tiiat the lawyer go in alon~. so there would be less 
suspicion that he was simply protecting his dient. 

The lawye• went into the other caucus and explained 
tltat the franchisee had acted on his instructions. After talk· 
1"9 pmralely, the frandtisor team told rne thar the)• thought 
tile fTanchisee had gottrn bad leqal advic.e. but """" Im 
ooocerned obout his good faith and WIYC wilioq Ill ('OflSidef 
restru C!Uring the fTanchi se. 

M~cc in an infunn.al Jetdng. Sometime& the k\:)' tu hn::Aklng: 
tin i1n1~~e i~ lo change the physical ~1.th)g. Mo,,t c.om ... 
merc:lal mtchatocs work in <.:AJt1fcrence rooms, bur l\t thin:~ 
other S\~ttings o:tt1 he efieccive because rh<.-y 1nit~e p11.rclci .. 
l~l~L'I n1c".1te comfouable or have po!;itivc connntnttons. 

Thi> opproacfl worked in the following cnse. A doctor sued 
a high· tech company. arguing that it had illeqally dlhr~d his 
Interest in the company by issuing stock oo new investors 
without his permission. Tllere seemed 10 be a vocy pessonal 
element in the case: The doctor felt that he had played a cru· 
dal role in sponsoring the start-irp and d1at its young CEO. 
a friend of his daughter, had betrayed his tnrst Settlemem 
discussioos readied an impasse, and we a4jou<ned. 

With the defense's assent I suggested visi ting the doc· 
tot al his home befot• worlt one day. He ~amlld •S he 
ihow~ me hls porcelain collection and mememos of his 
medical achievements while his wife watched. Talking over 
coffee and qr~pcinrit, the doctor talked about the dispute in 
~ "1Uch more relaxed way. and ~ few days larer l'I\' had a 
settlement. 

A,J,J or .nhmct peopk. It is ""'n.rione.< u1efol co chanse 
the mi'X by adding poopfc or t•klng 1.hem out ri the pt<>­

<e>1!. ll u u•ually easier to ,,Jd ployen. !hon 1ub1Ia<t th<m: 
!uggesti.I\8 chat a p~ Jti.cipAnc leav' b often lnterpn::t:ed 
as ~ ju<.{gm,:nt thflt h.e i! being unr..:aliCJO:.\bh: v1', if nun1e 
br· 11n oppvtlent, as an effott t<> "puJ;h 11~ ~f\)nl\d ." lt i$ 
~0•1\erj1nes possible to cHntin~te: i\ problem player indi.· 
reedy, however, by (Ii.or ex•mple) •u~RCStlng th•t b<•th 
sides bTin~ i.u ,o;orneone from a higher l\:vtl: '(Pethwp!; ii' 
we "·'"'I.I get the plaintiff to bring I» it• C FO and you did 
ton, \\'e could explain your thinking <>n damages ... . "' 

Offer an Assessment 
At this po-int hl rhe proce1s1 the parflcipl41\tS ~hunltl lotve 
envugli uur.t io you, .md cnuvl(f1 ftus:tralinn wit:h the 
re.o;ult> of their •PJ>r00<:h b> the ennfliet, to a«cpt :idvi«:. 
Consider offuring some. or •horpcnlng ..lvi«: tl>t1t }'<'" 

have atrc.dy .Ltiven.. t.)piniom cn1 co,'tf ot least thttt 
s;epa.ratt copies; 

• Wh-at offer to n1~ke r1eic 
• Wh~tht.-r p~nk;ular 1etdemmt t<..'Tn 1~ 5athfy ;,1 tli),t11J" 

tant's brlJader intere11s 
• The likely outcome if the """ i• •djudicatod 
Th\: (ir.c:t opt.ion is to offer l;(Jvit:c: A.hnut lhe bnrgaining 

"itu~rion-\\•hat is ncc.:C6~t)' u'J mnve dl.e proc.<:ss fon\•arJ. 
This ii the le<:tt>t Tisl:v opit\ion oo <'llf<:r ~au~ yuu ~re 
unlikely to Ix- hli=tmed even if your t\Jv;~.,e i5 uowelcotne: 
Yot1 .Att: si1nply c.onfinni~. ttftt::r All, wh .. "lt tl"te listener b33 
known from the outol~t-thnc its adver.so.ry Ls unrc3.60n­
ablc. Parries ni$y i:.rHl refu!e to move, hvwc::vt:t, c.ompJ';lin .. 
ing (fut example) that "It'~ drne ft.'1' them Cll ~t realistic!" 
l( so, you ClI'l som«."tirn~ ju1np .. ~ort the ~inio.g by ~· 

~ link1.>.l "1<>Ve! as describccl above. 
Another np<inn i• to offot "" opini<m abnut the value 

nf &:n offer, either in tcnl"UO of :ii ~ny1.s btoad.et intc..'Ttst5 
('"(j f\"'en what yul.1•vc: t.old me abou1 'v;mti.nx t<.1 pvt thi, 
b~hind yuu . .. "}or the pany'i liti~lion alternative ("ln 
ligl" of what I know of JuJg• )•'nt•'• Qtti<udc towarJ di.­
c.riminalion ~;:l:;~s •... "), 

&:fore ev~'uacing the HtiUt1tiot1 (>utcome, ho\\·ever, 
focus on the c.o.st of ~.u11'itu1ing the HttAation. r~rties 
may not welcon\C a re1ninder of hc.rw 11;vt:h tt i~·ill cosc 
to ~cf.le\•e "ju&[ice," but th<.~y .$h<>t1ld hy this point in the 
1uediation be v.·illing to t~ke accnunt o( it. lf dr.twing 
attention to co:;ts is not enough, anti yuu hav~ not yec 
~tvm e ither ~idea "hard"' cvotluiition nf che legal merits, 
thi~ •l\Af be the time to do$(). 

HOii>· to evaluate dfo:ti\•cly Is a r.opie in ibl<:lf. flri<l!y, 
bou<:>tt, the ~<f i& not <o giw your j><MOtldi oi.UUOO « "-ho 
;, likely..., mn (whidt, alter oll, i.. imlevanc becou.e l""l "'ill 
""''" decide th<:: case). R•rher, dllnk oi )""""'11 .. a ~l 
metcotol-0gh't. f-(m::~$ting lhe 1,1,--cathct in ~ future t.:.OIJfll'()()jU. 

Yot1 rn•y ptedicc a ?O p;:n:cnt ch•n«c of bod weither, but ic 
is not because you p~~r.;vnatly prefer mjn-it'-5 5intply th\: '1;wy 
you n:a<l thi; i::vi.denti:ll)' OOromctt:r. Y<."' r;.;nu 

F..,·~ltu1.te more of the c.:~~t:, ft'lr example, going past stat .. 
ing a vicu• alx1ut x single i.uue to p: i\'(~ an upinil,1n Hl:ou1 a 
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p;,tny'1i ovc:rl-ltl <.:f,;,•nc;c: o( winoiog. 
M;ike an opinion more definit~. by replacing :1 char~ 

;>cter1zacion such :is. "you'll hav~ difficulty \v~nning on 
liabilif\•" with "Oivt."TI Judge Stnith':; tuliogs it1 [p ca~s, J 
think )'Oii hl:lvt: <' 3V to 40 ilercenc lif.tehh<1od ()f preva5ling 
ou lii4hiltl="t' at trial." 

Set a specific monetary value on the case C'rorob~bl~· ~ 
$150,000"' $200,000 case, in thi.5 oounty"J. 

M~kc yuur e\•alu<:1rton r11utc (orc.c:fi11 l,y purr.ing it jn 
,,,.rlti11g1 hur he cate61l R.IX)ut etnh;irra..,~ing a parcicipant. 

s. Manage the End Game 
Play "Confidential List9ner" 

To,~·>11J the end of a pro~,, yflu can pmht- for 'he par· 
ties· botcom Hn~. One u<ay co do this is. to play ''confi­
dential lis.tener." This involves asking each sid~ p1iv~t('.ly 
how fc.tr it will go co get ~n agrectnt:11t1 t.heu gi,•i"g all 
pitrli~:1 .., vedl<ll (:l1;;1r~<:tetizl=lr ion of cl\e gap. Thi~ :illo\VS 

~rcies co gi\.-e the mediator and e.'1.ch other a !-i~l about 
their willtngn~ lo compromi~. Y1ithuut h4:tving tt.1 •nHkc 
• >pcdRc oonc< .. l<>n. F.ffcctivelv opplied, the confidential 
ti);tener cactic cnn give both you and th.e dispuc;,nts a 
clearer SC'nse of each side's actual goal. 

n(lu 't as"- di~puti:1t1r..; fr•t their la~r .. ;:ind .. finnr nunlher. 
Pnrcies. almosc never give it. and such rcqucst.s put thc1n 

under pressure. to mis.lead you. Wunc yet. tf l:l f.'d•ty dc)C>i 

anb'\\'er ..;in<.:~kl~·. it 11\li!Y tei::I char iL ha.' to ~tick wid1 cht­
t1u1nber for che sake of consistency. even if larer it bcoom~s 
willing to 'aetch funhct. You ar.: likA:ly "-'get mon: ,,..,,!iii 
;,inswt.~~s if the pHrtic:; fCttr f~ih.11'1: fron1 ,,eritll..Ld\• gnLning the 
prfl<!~s. Ir 1n~kes t.e1l$1f, cherefore, to \\'<lit until dis.purn.nts 
are close to impasse and to characterize the technique ~·s 
one of the last chin.gs you cm do TI.l find ~ ~vlntion. f ~vould 
innuduoc the option in thi~ '~'4i~·: 

Ynur offcfs lln: :•million dnll.ttrs Hp~rt. but I thinl you 
:lre in fu.ct much <'loser than char. l.ct me: rry F.Omr.1hing I 
cRll ''amffc1cntiid hs•cni:r." I'll~ C'.11ch of you LO i.:ivt: 1ne 
what I'll C'aU youf .. nexc•to·la.st nurnbc:•"~ nnmhcr one 
x«.-p aw-.o1y irunl the lowa;L •;uu'J act.;epc or the mosc \•ou'd 
Jl~Y to .c:t.'ftlc this case. 

I V.-ml't (tve;tl tich~ sirlc'.o; oomhr:f co chc other, or wh:c ~·uu 
a 111.dl\ber atiswer on how fur ap~n you a«':: if ( did tMr, 
cltch.1.idc could cltlculllte wh.aL thi: uLl1<:-r .,..rev's numbei: 
was. Inscead PU call che l..'\\\~·c~ together :lnd give~ vcrhlll 
r.ti1tcn1c:nt u( how fu <d.JX'ltt you tire, su1..:h w: "very close" Of 

~r ~lr;ut." Tn:\t ~:i.nyonctTom hc:i"8 locl:c:J in. I'll be" 
bc:icl in a fev.· 1uit1ute.s tCl 3Sk {01· your number. 

Once you have gotten the p:.<trth:~' tu1111hi::rs, )'Ou c;u\ 
g1v~ lh~n1 ~ i:.hs.~cr.e:ri~tioo of che gap between chem. 
For example: 

• "The gap is substantial. but I think it ··~n be 
btidgccl." 

• "Y()U R.te ch.~er cllan the cost for each of you c-o liti~ 
gate chis case through tttal. so lt•6 n•orth oori1inuit1g 

to talk." 
• '"Ynte are "c:ty {nt apart. Unless a parcv cl\an~es i~ 

vien• of v.·hat the case is \\'Orth in <:oun. ir'H bt: h;1r1I 

foe you co agn.o.c. Shi.•uld wf': Cf11'i."ider getcing an 
~xpt:rL opit1ion!" 

After givmg v.rb•I feedl,..ck you have an additional 
opti.oh, "''hich i.i; en a.'k each side for pcnnt::ston tu rcv.;al 
i1~' number co the other on a n1utua1 biu;i~: ''l'nl goit)g to 
ask both sides if you would agre.: co let me dillClo•e your 
numhL'T lO the other $ide, on che cond•tton that they 
~utlioriie me to 1el1 yo1.1 chei~ ... 

Offer a Mediator's Proposal 
Under n mediator's propooal. the n1.."\tt.rst sogge.'r~ H. ~l of 
terms co both parties to \Yhich they 111u;;r retr,ond under 
the following ground ru[e<;: 

• Each licigant must tell \'OU priv~r.eJy· ,.,.}u::rht:T ot nor 
he or she f'.'ould a~c tet r.he (>rop~nl1 a..'tuming rhat 
the othl':T side h~s dime Ml ~swell. 

• TI1~ ti:tlll~ nu1st he accepted or r<:joc.tcd uncondition· 
atlyt in other \\•ords. no •'nibbling.'' For CJ'~tuplr:, 
"We'll accept, but tho w•rr•nry h"5 to be three years, 
not two" wonW be 1:renteJ as :i rejection. 

• E~ch side nlust ans.\\•cr. buc '\'ilhuuc knowing rhe 011,­
cr's reply. lf a p~ut\" l'!jl;'!(:rs ~ pro1}(').'al. ii. ~·iU never 
lc~m wherhcr its npponent ·tvould have acc.cpccJ it. 

• Usually. ea.ch side 'vill arawcr '~·ithi11 5 tv 20 1ntt1uteo>. 

1-lo\vL-ver. if ac(.(;ptin" '~'0111<1 require n parq.· to go 
be)'t.•nd it~ ;:iul110rity, you ma}" need m set a response 
deadline for the next day or "'"'cr•l <l•yS bitet. If 011• 
side aslc; fur repci:t~J t:Kte11si1ltl.<i1 chere is ~metimes :i 
pwbleno: It liecome< •pparent that the other side h<1s 
r,aid yes---othen\isc '\Tty would \'O\• t:"tc-tt<I rhe t>mi:.ess~ 

PArt:les dlU$ knov1 c~t they Itl3)' b,.; able to ~thieve 
complete pe::ice by saying yes to a tnediR.r.or's pmpo.,;il. 
but mat if the elfun f.ili, i:he other side will ne\•e• learn 
o{ its '\'illingncss tu .c.:-1rnprQmise, and its bargaining posi~ 
rion \vj[l flot. hi:- hnpaired. My pcaGcic.c is u.stt .. '1.lh· to require 
hoch sides to an..,wet even if one side quickly tejr.<:lS the 
proposal; my thinking i•, fost. th••· 1here are the ground 
rules, and :sc<:ond, rhHI. fr i$: u~ful for p:lrtles. at impasse to 
think h•rd •hout how far they will go to ~ot a de•!. 

~:1any mediatoJ!- avoid this ccchnique. peth;.11~ bec;:i11.'e 
it involves prc.scndng tc::nn$ f1t1 ;1 u:tke.-it·or.-leave-it basis 
~nd thu6 tl:lking over the OOrgaining process. M~· ~cnsc. 
ho\vever, fa that parties oft<:n rc:tGh;.. poinr at v.•hk:h they 
w:mt me to '~kc over Kt>,KJJ>6ibility. Doing so relit-ves 
them of th~ ''"'·i;1tet •.orcure" of positional b::irgatning, 1n 

which they have to mak~ one painful \:OnC.:\.'1:isiut1 Hft.et 
another without knO\\'log ,~ilu:ther it will get U\em a deal. 
It a1t>t1 ~uo,~.,; l'Hrtfes thac expec( co be s.c.cond·~csscd by 
ouuiders to use (he mediator a~ l:t i.:t.1nvi::nient ,,i:.~pego;i.c: 
''Thi~ lousy oon1pro1uisc: 'vs....111

1: our idea, ic n-as. the media~ 
tor'6.~· J find th;:it 1nediator>s proposals arc ac.cA;pccd b)· 
both sides at least t\vo-third6 uf thr: tin1e. 

!f yon deci<k to m•k• • prnpnsal, how should you decide 
wh;it 1hc: tCMl\s lllill he~ My proposals. do noc n:IJt."C.t ~n 
evaluation of che panics' legal ('.lf~>i, l:'tn.d J tell chem chat. 
Doing so •I.o n.-<lll•:<• rhc ri•k th>t a l"'rtv will foe! that I 
ha''~ n.ilt:d agi:i.in.u chem on che merits. I au1 likch· ru t>l::I)": 
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Cn fr~ming chc prupu.~I my ~olll >Snot tu plcllk either 
~JJe. [ oould suggen n:rins d1nt \'OU would be very h3Jlr~· 
with, hue if wuuld be :1 W"ast.e uf tintc bcc11u.-.c the udn:t 
side would rejct'.t th~m. For th.~ s~rnc n:;~~. I C:lln ~n'IT­
llntrc d1ut my propus11l won't tnukt: tlten1 hap~· either. 
J>m ~fr'lid rhat we're ~t the: point wh<."te 1tny pntpos11l bl:ill 
ti) balance the pain ead\ side witl feel in ~cc.E'!pTing ir. My 
go:1I i& tn find ff M!t n( 1'.'Tlm th:tt bnth p:ali.:-.s wiH dct:iJt:, 
howe\.·er reluC'.t~nrly. i$ bectcr for thcro tht:ln litig~dng rhc 
c~e throo~h tri11J. 

If a P'l\~osal faih. As<ume that the porric. Mvc n;jcc.ted 
your media.tor'& proposal. Is this th.c (."T\d of the ta..""<lr Nn. 

you l·.;,tn aloo pooe a question more bhtntty: "h lo1Jk':i lik(.~ 
w< h•ve a teal problem here. We '""Y he at the end of the 
IThld. What do }'Oil want to do nexc!'· And \\'~it. 

Adjoum and Pursue 
Mcdiatioo ufe.e:n requires pani~s to accept deals much 
\YOt~ than chey h.'\d exJ",!ctcd ~1i.ng i1'tu tllc 11r<)1~~>i.<:) i1t1<.' 

littgai1u 3omt.1:ln1c$ c.:1:1t111ot. quickly ~d;u~c to die resulcing 
feelilll!• of los" Even when emotion• do not block a dcco­
sionl ther~ 1nay be other problc111s. A Pl:l•t)' ln~y tuJt lnt\·c: 
ennugh authorit\• to scttlt.~, ur tnlf.y ('eel d1e need to confel' 
u•ith a constCt\lctu:.y CJ.) shield itself from aftcr,thc~fact 

You c1:1n ~sk th~ rejcctiog tJ~•t)' to tl:lke the tnitiach:e: "I ctiticisin. Son)e forms of mediati<Jn occur O\'t:r a ~er;cs of 
ut1J~n::uth::i that you Citn 'r accepc my proposal, but what s<.~ssion1;, \\•hich pro,·idc brcab to Jel:ll ~vith ~uch i~~lleJ:. 
do you need to make it minimallv occcntablc?" Parties (' · I .... · . I · II• h d I d ------~= ·- - . . ···--·· -··- .. _;,_·-··· r-···-- ···- ····-- - .. olnmercta mlx.n•tt.ons, 10\V'ever, are typaca ~ ~c e u e 
u~ually rcpl)' by gtvtn:=: a nc\Y nun1bcr dU1r oft~n f1:11ls for a oonct..-ntra~I ti1ne period, usually a singk da~', \Yhich 
bcnvccn yuuT proposal and their f~$t offer: .. \X'e won't leaves little thne for adju.sttncnt and con:;ult1:1tLon. 
go to 500, l\\t1. ~'e cotJlcl gn to 400." You can then ask to :"uljnununent, of course, c~nies J~t1~ers. Parrie.:; 
present the part\'1S new number m the otht'r side~ 1'Can I make difficult conc.:~sion~ h\ part because they hope to 
tdl them that you'd settle if they wt>uld X<> tl1.re?" Of1:en achi<vc !'<'•C•· Once they leave, there i• a ri•k that thc'V 
a ~arty that hl:tt.i rr::fl.1sed tu t1\~ke ~ny furtl1er cnnces..sioru. will become d•scouragc:d or d«ide th1:1t they ha11e g<)ni;: 
\v•ll now ~gree co put forth a nev; offer. wa..1 far. In practict'., ho\'·cver. d1ili due~ not~eem [()ha[>' 

. lt ntay see~ strange chat a party v.·~uld o~r c.01npro.. l'le1ll 1 have rarch• seen "<.:oin1nerc.ial mediation fall aplrt 
mises bc~'Olld ttli <:tnnolmcOO buttont lule. Tiuio:; 1nay he because -0f an ~c.ljvurnmeot. l( there is fuHutc it is u:;uaHy 
•In~ ru whl>lt iA caUed du~ ''cnntrAsf. principle": A further b!cau\i\! ~ti iin~sse tllat ex•~ted at mcdi1:1tion' c~tU\llt be 
cnnces~ion tnay look t:nod, c~mpared to th~ "unacceptable" ov~con\e, not because anyone b~c.:kpedaled or gave 11p. 
propo:al you ha\•c made. Or It m•~Y be th~t ~ pl:lrtv tlil:l.I 1ndeecl, comnu~1;h1.I n\ediar.ion.s increasingly !eem to 
ha:; n~Jl'J(.teli. ~ 11n1f,1~~l f~li> t.lu11· 1t l')houl~ in~ke a ge.~cure require mon: th kn a single day. When the process c.ltnnot 
to ptesetve lt5 r~lauon~ht~ \\•rth the ~ed1ator. Or the fac.t b~ t:(>tnpteced within the origirl"lly $Cheduled lhne, yotl 
that chc other .~ud<' ho.s rc1ccred a mc'h~tor'~ p1op(...;Hl 1n:.1y st:ill have optkln6• 

convince a party tlwt it mu6t go th~ ''l~nt ntil~'' CJT face fail~ Arr~ngi: f:t:atus calls. The ca~ic:;t upt1on i,o; tu al')k ll:t\V~ 
ure. Wh~tever the motivation, the failure of a mediator's ye"' to participate in a 6t~ttus c~ll: "Let's agree th .. "lt I'll call 
propo.sal often .et> tM St"JlC for new offm that h•<I ho<:ti each of the fawr•'-' OI\ Wednesday morning to talk about 
unavailable bcfurc. next lit\:1'"· .. Agreeing to scatu~ call dt'""':i not f.(Hutni• 11eo· 

Sut:.~);.~ive r.r<lpooal~. le is sotnetimes poosible to make ple •.o tnnke dccisiorn tlr ~ul:ltanree an interactive process> 
t\VO mediator's proposals. but it docs gi\'t: yuu a chance to gathec infocmation an<l 

As an example, suppose a plaintiff is adamaBt that the 
defendant. if pushed hard enough, will pay £I S0,000 to 
settle a case. You privijtely think that the defendant will 
reject that number, bu1 the plaintiff believes that it will. ~nd 
as long as he does will not oonsider settling for less. You 
therefore make a prop05al to both sid.,s at 150. The plaintiff 
~ccepts, but the d~fendant immediately turns it down. 

You can then meet with lhe plaintiff team and s~y. "I 
made the proposal at 150, to hold' their feet to the lire and 
see if they were bluffing. But they've turned it clown flatly. 
They just woto'I go there. I think we now have to consider a 
different strat~. I'm willing to k~p looki"g for a d•al, or 
even ma~e another proposal. but It'd tiave to be at a tower 
numlocr. Stilking witl1 150 would just be beating our head$ 
against a wolf. What do you think we should do1" 

Challenge ttJe Parties 
J( l:'U tl1clle t:t:ehniqtle.~ fail, )'OU can once ~ain challenge 
the parties to tak<' the inithttive. Sinip1v 1:1slcir1g Ule 1);)r· 
tic:$ fl1r i<ieal'i f>IS de.~cril':'Cd ahove ii a gentle challenge, but 

tht..-n ptOI)('~ a struc.turc for further di,,i,;u)(.Sifltl~. 
I find that ot i• alm<»t •lw•y• f>ecter to talk with each 

side privately, r~the1 than have a joinc cail. A pnv:ttc ca.H 
pcnnitli J~stJ•Jtilnts to give more honc.-st infunnl:ttit.111 Hlio111 
ob:;t~clt:A and co si~nal flexibility 'vithout hurting theii· 
l~rgaining positiun. Tiu~ key point is to create a time 
frame and cxpi:c.uu.inn of further diS!.us:si-0n. 

Sc:~luk anothl!r Jneedn-'. The next option i~ LO ser np 
~nuther meeting. &>focc suggc6tit\g ooe, a~k \'nurseJf chese 
que~cions: 

• /'uc all vi rl•e partie• ready <o inove futwanP Docs a 
litig~nt: need more time to ta[n1 dowo, or c1'1 rltt: pac .. 
ties need to do additiohal investigat•on? 

• If then: is anot11er n1C":etfng, bow should it be :;truc· 
tureJ ~ Ju particular, can th~ proc:..::ss be set Ufl in l:t 
way chat makes it Jc., li~oly tl1•t it will simply repeat 
th<' l~st Scti$ion~ 

• 1 of1.eo make some of the follO\\·iug 1)()ints \\1hen pru .. 
posing <:tf1~.1th~t tneettng: 

• IX<:~ul\e each side h3.9 alr<"'4dy ~rgur::d it~ i.:~~. iL \\•ill 
not be necc$'>~'Y 1t1 hold a second opening session. 
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('l"hii; ;,.., us11;1Hy gki::ti::d v1ith expre~ions of rcHcf.) ycrs on your own initiative \Ytthin H fuv,• <l~ty.s of an urnuc~ 
le ma}' make sense. ho\\'t:Ver, t()r the p~nie~ w n1eo:cc ..:e~fu' se6sluo rv ~d, tlu::it thflugh11; ttnd so11t1;.I tfieci1 uut 
jointly for a ~pecific purpo~, such as to he~r a defet1· ahL1\lt n<":Xt $lt:ps .. 4..lmru.t no attorney r~ent>i such a t.:s:ill. 
di:lnt'.s c.ridque of the pkiintifrs damage analysis. Remen,her that you are the guardian of optimi ... m 

• There is usualh· nu ncc<l to commlt to another full about dl.e process. Disputants tend to assume the \\'Orsc 
day. Jodf:f:ci, doing ~o t1U1)' give the ~ignal th.it the and look to you for .sl~:ds ab~lllt 'vhi:.ch~r ic is worth con.-
patties are i;till far frotn a .c:e1.de1nenr. atu.l should \Y"(l~t tinuing. Unle~ you hHvc tin re('h~tic ht)t>t: ft.)T th~ ptvC'.css. 
to make chcir final conGessions. Given dl.e pmgr~" keep a ()OSitive tone. 
"'"''"so far, two to fum hours should be enough for S•t a final dead(;..,, The only thi!l,11 that will motivace 
a follL)w .. ur' .c;;~si{1h. 1 oftt .. 1\ suggest th~t \\'C :.1grcc lt' .some people co mak~~ ~i\ffi<.·.ult Jcct.sious is a firm deadline. 
mccc <ifter lunch. or co go only until noon. Setritig <t Yt.iu cl:lt1 C.'.•t::l:lte one hy ~ttit\g :.:t 1.i1ne S:.l \Vhicl. you will 
sJK1n time frame do~ not mean chat the process can.. declare the mediation over and stop acting a~ mediator. 
nor ccnuinu~ longer, and oflcn ic docs. DoinK so does The parties can continue to nc"'otiatc alone. of coum, 
sigi~l thac the pn'ICe.~~ 1~ nu)ving tow1tr1) <.:lO$Urc ~nd but th.: in1pHcit D\~~itgc is, "J( ycu1 hH~t: nor been ~blc co 
that Ji.sputants should come.prepared·t<Hl>al<e.~•<d .. ---·-•l<<tg~•m wi1h 3<Si.c•n<e, why .. sn0ui<I you thihk 
<b:i<iuos. you will be able to do"' by yoursd""'! And if )'OU don't 

• I rMY go further, .:n,ph;..s;i:ing thHt it is tim..: to ''c.ut settle, is your Htigatioo altemative te1:1lly a$ rosy as ~·vu 
to the cha~e·· and thac 1 expect evet~·one 10 l>e re:Stdy l,,.."i: liei::n clS1i1niogr 
to u11:1kc final decisions at the ses~ion. A polite warning chat you \\•ill end th~ proces~ can 

ti'~!! rel~pllmie (lrl(f email diplornac)•. Often it is not pos.- cut through posturing Hnd put pr~&':i\lre ot1 the parctcs to 
sible to schedule anocher meeting quickly. l)i~J>ur.:.htJ; Ull-1)' n1l:lk~ ~dd;r.io11*1 etrnrt>i. To avoid ma~ing dispo1:an1s (f':el 
havC' flo\\'n in for the fint meeting and are noc willing 1:0 chat you are pu~J:dng then\ around, stress that you are not 
~l:urn for ~nuthcr on<" ot need time to confer or gather setting th~ deadline to c.ocrc.c anyone but simply atC' rev 
dan=-. luckily> du:r~ iA usuitlly le:ss nei::d to uu~cc in pt."?son ognizing the n.:.8Hty o( the ~ir.us:ttioo~i: ~·1nt: 11oinr. ever)'-
a second time because you hn.ve developed A. \\·oddog ot1e h'4s r.o 1n::ike decisions and move on. 
•l~l<:t.tionzhip \vith che disputants. Once a .session ha.s been Apparent impasses in commercial mediation are nearly 
held, it l~ ou.1ch C(:l:Sicr to CHIT\' on follo,v~up disc.us~ions by inevitable, but they need not be flt1l:l.I. \Xllt.h the~ i:tnd 
telephone or en1kil. otlu-:r wchniqui:s-fu1J tn~r.;i~r.ence-}'OU can hring eY'en 

Elccnonic communic.ation. lws disadvantages. of the n'lost stubborn cases co closure. • 
course. Over che telephone, fXl!Cicipants cannot see 
~:·u:h otht":r'~ body language, and with email. they can-
not hear eilC.h orhc:r'i1 voit:~$. With c111l:til, tn ~rti('.U(Hr, 
there is a danger that nl.essages 'tvill $eem hat$h because 
they •re in writin,,~ and have oo body longuagc or tone of 
voice to A1lftcn thett i1npo:ct. The biggest Jls:.-td11·1:1.nt.<:$gc tlf 
electronic co1nmuni~tion tuity he the fo~<: of focus ~t1d 
~oncinuity-pcoplc drop a case and th<'n pic.k it up again, 
oftt.t1 rekding a lllt6SHge ot taking a caU \Yh~n the)' i:ttc 
diitracted by other mau:e~. 

Conduce a rime-blodc telephone session. One way co 
h1j~cr ((~us into a process contlucccd ck~cttonicaUy is to 
sec up "time-block 1nediiltion." Cn tht.'> formsit, disputants 
:l):ICC that dwing a c.cn:ain time period. s::iy from 2:00 
ru 5:00 ,l.111. one afternoon. aU the 3ttOffil.")'6 an\I J\~Ci· 
~ion 1n~~eN: ,,.111 be at l:t t.~leph1.,ne a.u con1Jl\I~. rt:aciv Ill 
rcc.~ive ::i call or em.ail from }'OU. ·rhey may l\'ork on other 
maucr.; but 'Yill interrupt them lo rel$puncl ro ~·out calls 
t1r n~e.'>s:.\ge$. Yo11 l·.1:111 then \:on<lo\:t ~hut.tie dit>lon•~cy. 
'l'he advantages of r.ime-hlock 1nediation are that it is Jess 
subjcc.t to interruption. and the time limit modvatcs the 
r;:•tti~$ to 1n~kc hard choice:;. 

Pursu.e dt.etn. Rernen1her chat one of the traits fan'}'ers 
tcpon that they mosc value about mediators is pcrsjsccncc. 
Tlu:: tinli: r-.1 ft.1Ho\v up ~<1.nd , .. •$llingn(,;:i6 to plug 011 u1ay 
be a key advan&lge dt.ai: a nev; nl.ediacor has over "star 
neutrals"' who go on to a nC\v case ('very day. Even if the 
par1.i~ Jo llOr t-tg'1'::e t0 >I ~1lh,1w .. 11p f'>TIX.:f.'j~> t:af1 the l:lw .. 

DISPUTE AESOlUTIOH MAGAZINE WINTER 2009 11 

510



DIG EST 
HlUTRAlS' TE.CHlllQUES 
Highly skilled oeuuab ftWl>j\I: mcdi>.­
uon "'°"""'" l>v rrl.yi.og on a luit 
aoocnal of tcchnlques ro ge< put im(l0$" 
"' iaolurion. V eunn PhiUdclphia 
m..U.tor Bn11ett G. Picbr identilic> 
15 bonicn '° moluti<Jn, and chc: woys to 
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apfuns haw ADR produoe.s multipk 
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Oei:ails on CPR's n.,.. lotor·lnsurcr 
o:t:~ R.tsoiution C.ommir.mcnt, ~od 
s · rioR co members to partici-
pru: in• 5tWdy of ADR applicability co 
casa wing di.e m:endy rCfcaied CPR 
Mediation .Andy:.i& Sru:cn .. ra1111 U2 
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O~utc Raolutio11 Co.o>0nium say> 
it WJU collect, Cl&ml.o.e, md a<lelS rhe 
ADR ptofemoo '• rapon= to !ht 
hijacking ariacb. ···-.. ······•·· Page 259 
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TO THE HIGH COSTS OF LITIGATION 
V1) l. 19 N 0. II DfCfMB£R i D\lt 

How to Best Aid Negotiation 
By Breaking Down Barriers 
BY BENNITT G. PICKER 
Mtdiarion of commcn;i,I disputes h1S tise11 

significantly over tlic )Wt decade. A.< ch< rc­
.ult of (i) m11lti.m:pdi<pu1< reso­

Th.sc qunrions "''lllli"' •reason co mediate that 
Im mcoi..d fu loss •~n-dte p<OC1:$S is an 
a=mdy cffeaivc :dttmatM: ro di= and Wl· 

as.i<tod negotiations . 
lution ptovjdons in concrat:Ui ~-------~ Oircc1 and uruu.sisu:d ne­

gociarions an and mould be 
mnsidcrc:d as tl1~ ' nirf-al path co 
rc:solving di1pu1 ... \'Vh<n suc­
cc:ssfuf, ncgoti.arion is. cht most 
Oexiblc and OOst-<'l!'.,.,rive •I'· 
pro2ch to r<solving di1pu.1c:.s 
whelher or not liliga.1ion is 
!'<"'ding. The ncgotiari<>n pm­
ccn, hO'\vevcr, dcrc:ndf upon 

(Ii) sute and fedenil court-nun­
ducd mediation progcims; (iii) 
govcrnmcnuil .:J1t;.cncy programs 
J'C()ltirjog mcdi2rion: a.nd, rcr­
hap• mou sigoifocancly, (iv) cor· 
poratcAmcrica', ma.n.dau: 10 use 
mediation where approprl11.e, 

mcdi.acion ii now port of d1< fiib. ========= 
ric of dispute raoluci.on in the United XaC'CI. 

[n a n::u:r'lt mediation minir.igscs0ln. a par:. 
rici?"'' aslctd me, ·ona: • ru.n, makes ch< 
decWon•oaplor<:aS<ttlemeJU,whydowoneed 
uncx!imr? Whyan'c W< got ch""on ourownl" 

BY JEFFREY KRIVIS 
Wh•t's rite fin< thing you think •bot)~"'' 
rou heume pbraor "civil jusi.lce?"Thc 
for~ cnuh,of coue>c. lnevayLitiptedcue, 
the pr=uie is on all ~ p>nicipancs ro JCar<h 

the puties' abilicy rn oommunicaic, &heir wilJ­
jngness ro make concessions and dtcic~biJity 
ro t«OgniJ.e P""'ible solutions. l!.!pccialiy in 

(continued on !>"!I" 263) 

fur chc muh. ~judge iJ ..,,. ===~=~== 
po~red <O WUtt fai mer.s and 
l'luth. The lawyer> bdi<'l'C in 
their = and """c du: r 
ro come out. The clicn 
riglu"°w about lhcir 
and ,..,.m for tht th. 

The mediay iu deal moko 
who concpfnctcs on aUowlng 
du: partJd to ooocpt a .scrtlemcnt 
cha• dnowtcdga both <ides' desi"' for muh, 
but ~ius that rJ.oying die righll"""ng 
game will not n=ily achieve a deal. Ju a 

in an environm 
1hemu.rt to!<tate 

of r.mblguity. si.n..., setdcn1cnc 
att rudy nmy:ufurwanl. 

1,,.. 
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How to Best Aid Negotiation by Break_ing Down Barriers 
(<ontinutd from froh\ pi!igt) 

Jub~t:anci2I con1mcrcial di~pu1e1. che b:irrlcrs 
ro l't3olurion often .-re 'o ~icnificaur ct1at par­
ries \Yill not even atrc1np1 a ntgociaced rew­
luiion or ot\m will reach. imp3"Sr if chey do 
~ttemp1 tv ru::gvti:n~. 

Cc:r•aiu l)Qirrjt•~ to t("$(1lutic11\ occur with 
..,,nt frequency. Th< purpo .. of rhi• miclc ;, 
ro idcnrify these barriers and ro explore the 
w:oyt in which a •killed and rxpericnaxl me­
diator an overcome them. 

t. SelKtivt l'erceptlon in Making Ev~lu­
ations. Puu .. to a dispittt •od rhcir coun­
scl-borh c:orporat< coumd and ouuid< 
couoscl-innrizbly have diffiwlty making 
an objccti v< e"1lu. rion of their own cose. 
R.cun1 siudi<s by cite Harv.rd Progr.am un 
Negotialion uid other institutions establish 
1hat setr .. intcrcn and selective percqHion 
make i1 vinu>.lly impossible fur •ny P"-"Y or 
cwiu<l cn make a cruly objec1ive C'l'.olu,nion. 
l'vtiea g<nerally look for facu and law 10 sup­
pon dtdr own claim• and overlook thr cvi· 
dcru:c rhac mighr dda.t their d2ims. 

M Wlns1011 Cburchill .,.;d, •Whe,. you 
.umd depends upon where you sir.• A skilled 
mcclia1or may be rbc only pcnon in the room 
who can maf<., • uu.ly objectl"" ~uacion 
md sc• u.,, agror of .cralicy. Whil• m.di•· 
<ioo is a f.cilitativc proo=. c:spaially in iu 
b.ginningmga. rncdialX>JScon approptiardy 
dWlcngc putie< to consider whether cheir 
......-ors on: realisuc without offuing their 
own opioioos 011 lhc muits. 

2. Wntng Baselines.. Patties in • nct;t>ria­
cion CO DUii only oompatt wfut i.t on die able 
wh:h wba.r they want or ncal or w:idi wlut 

they coruidcr '° be f.;r. A •killed mediaror 
an woti: wi1h che p~ic< to ba"t <hem molo: 
• n:al 'lllOrld c:omp>rison-one tlur compares 
wlut iJ on du: tible to thr ronseqoma:s char 
will ocx:u.r in d>c: ab.en"" ofa negotiated ,...,.,_ 

-.u i. l'ldl« ts • pomo< "' ~a's 
~ - S- I 1'0llllt UI, IM-ot 
Ill ADii ,,_ 6N•I>. "' t< a ...,.. ..... of atrs 
hMb el Dlstlllg..tllled NIOltnJ:s. a ,_ of lit. 
_.....,. C~ of CM! TIW Nldlators Ind tlol 
~l~ofM-IS,a..ia-l>er 
Jf 1M ..._ ... of dln<IOft ot llto AlnlrttH -ti.-·• ctaa11n wl m-chlrflftts Nl'ttout ~ 
tt... c-tc!H. ff1 II ·-fll till ·11t-o 
----,., Ra""'1nj1 lllli .... 
~ • pvlllllhtd tn Auglllfl Itta. ., a joint 
fNlold .r tho Ameflan kr Alff<lalkn I n<l l'll<c & 
-lllc.lnSIMr5"'tn'J. NL 1te.i.o1t1fwmer 
ma• ... lvflf""' _....,,Ida .... -u... 

lurion. A ;kill«! mediator can ch•Uenge th< 
rirtiC!'I t1} ~··onsiJc1· any offer in n:lafro:nship 
h) 1hcit R:.&11l:a, "11 Dae Alttrn01.tive lO .a Ncgo­
cb.1cJ Ai:;rccn\cch, a.nd Watn.i. Worn AlcC'c­
narivc tO a Negoti~ted Agrtttnent. 1"h.csc 
become rhe b>.u:lincs fot whor parties shoulu 
acec:pt ot reject. Moreover, \Yithin rhe.~t 

ba.sclinc" a &killed mcdi•tvr will «•nrinually 
ch.Jlcogc panic:1tom•kc1calu1ic ••••smu:nu. 

3. Reactive DevaluMiofl. It i• common fur 
• p.ttty CQ rcjei:u propDAI made by an o.<lver-

defendant would , io 1hc p.binciff'$ view, pay 
only $~00.0llU. Tl..-kf<nU•n«~•nftdrd thac 
tf wc1\1hl p11y S?0-0,000 to rcsulYe 1hc di~pute, 
but it w:.." C:Ct tail\ thi.: pl .. iiniff would not ~·ulc 
for less ch.an S l million. ·1nus. ther< W>• .,, 

u.nrecc>gniu:d l l 00.000 ovcrt.p. ln this in· 
.srancc. both r.:.nic~ h.-d m~dc realistic assess­
ments: about v31ur:, hut in;u.:wl"1tc: a.sscssmcnu 
about fhr: (')d1tt tid~'.t ~ultm.cnt l'°sirion. A 
d.:iJled 1ncdialor c.an bc.ilir.a1t good (:01n1nu­
nic:arion abour scrdc-mcnl in casie' whtrc rhc 
putics are rclutta.nl lO do '° on cheir own. 

A skilled mediator will be in a position 
to conduct an intramural mediation 
between the client's representatives 

so that they can be aligned on 
settlement goals and positions. 

ury if for no n:a.on othet dun the face char it 
wu proposed by rhe adversary. Panics often 
m Wl•bl< 10 ..,... dtc accuncy of i nfocina-
1ion or ac:up1 a ..alcmcnt propottl u mack 
in good F.itb bca .... cb<ydi.tttusuhe sowa:. 
Thu phC110C11e11on is known u • n:aa:iv< ck­
~uadon.'" A.skil.kd mediator an tm:rcome 
this ph<nomcnon by pn:scnring propouls as 
his or her own or by simply floating hypo­
thetical propo<ah. /WJ lea.raing die dispu-
1;in rs' gcncraJ secdement parameter'• 2 
modi2tor often GW float p~ likdy ro 
work for all partic:i. 

4. Failure to Communicate. In >0mc C1$CS, 

p>ttics ll<ii;ore for -,nro without any i:omrnu­
nica.r:ioru aboutstttkmcnt. Notwi.rhstanding 
communl_carions abour pleadings, moti.ons. 
disaway ond hearini;t. mtny litigaton focus 
"" tri:al pteponclon me! matcgy ro 1hc ez­
clwio• of senlcmcnt. M•n)' la...,..:n avoid 
scnlcmcnr ioiti.iiva to dispel >D}'Suggestion 
of~. SenlM1<nicanocrur-somctimes 
mhct euily-lf only dtc putie> bad corn­
muniattd c:arlie< and tr>O« openly. I luv< 
acted "'a mediator in a f-cw caJCS Mi.ere there 
lllClC not only the wu.al "g:apo" bctwa:o the 
pvtics. but ch= wen: "overlaps.• 

In Oflc a.._ • plaintiff .wd th.or while it 
would -=pt $800,000 to Kttlc in .:Wm, .i... 

S. Gaps in Infonnation. lnfomut;on &'I" 
ofw1 P"""nt b:ui icn 10 molu.tion. In pttpar· 
i.ng for maliacion sessions, a skilled mediator 
will <'«q"ill: rhc aim:ncc of suclt gaps and 
encow.gt tile o.htr sidt "' pnM<ie infurma­
ci<>n, such u an a<aJWlting, due supporu • 
cDim for damaga. or oase law that Sllf'l'OltS 
an important legal pooirion. Information ex­
changes an hdp panics resolve disputes on 
ih<ir own. In onr we in....tving a professional 
pan:nenbip di.tpucc. sucban c:xdtangc rcsulcexl 
in the: wichdrawal of all claims and the <crmi­
narlon of the di!pure. Similady, mcdiarors .,._ 
in • good position "' duify rrusuodcr=nd­
ings concerning rhc infunn.t.tioo provided or 
posit:ioru rzkcTI by cichor side. 

6. lnsllfflcleflt Focus Upon Undertying 
l~rests. Many partia cogagc in •di.nribu­
riYC ~oing • in which <hey cxdw>gc of. 
furs and dcm•n.ds in •o cffiort to .divide enc 
pie." !u • c:ontcquence, tl.c.'<C p.rti<> fa ii co 
c:ipwre tn oPponunity co ettate value. In 
ronuau, a skillnl mediator will cru::ounpe 
the parries to enpge in •intcgr.uivc barg: 
ing" and c:olc.e •more collahor.ttivc •PP"""-• 
ro negotiation~ Fania arc cnoau. to 
focus upon their intuc:ru ... wdl as their 
rights tJ\d look for bwfow-<.lrivcn solutions. 

(continu«I o• lollowing pigr) 
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You need a quick 
answer about a consumer 

ADR policy question. 

Here's how CPR's 
Alternatives can help: 

••• 
Go to your book.she! f gnd 

check ·c..onrumer ADR" in the 
Alknuttiwt inda appearing 

every February. 
••• 

Log omo the O'R 
Web sire, www.qm1dr.org. 

Clickon PUBLICATIONS, then 
ALTERNATIVES, men clic:kon 

INDEX TO VOLUM.E 14 (1996), 
™.DEX ro VOWME·15 (U9-,), 
~DEX TO V~~M~.16 (19,8.), 
lffDEX TO ·VOLUM~·17 (19!19}i 
. ·"R·-f. . ;.;, . 
·- ~ 41 • L • .EX TO volJM~~a (20~5.~~l 
'~. You will ~d ~mer fof~f; 
'.'.· Consumtt.1'DR utides . . ;,.::;.· .. .:· . -•• • • • . . i>-:. . ~' .· .~: ... 
Go to L~~El®. sdca di:!!.· 

AoR li'htlify. i#en enttt ·: ~.' · 
•~rem.• smich <IConswner · . . . 

ADR" for ;ill A/knu:tiva . 
refucnccz daiing ~cl<to 1993 

or ror the ~ cities you . 
found in an index. ... " 
Go ro WESTLAW, 

enter Mdb AI.nfCL • Se.arch 
·eol15UIDC£ ADR" for all 
~ws Cefureoces dating 

bad: r.o 1991.or rot die JPCcific 
tides you fOund in an indeL 

Aid Negotiation by 
Breaking Barriers 
(<Ol"tiuued fr'Oll'I ~out Pi19-P) 

fQr a.ample, <ii~rribution agrttU\cnts c:~n be 
rc1t ruc:rure:d 10 provide: for new provf~ions on 
1cuiu1riality or txdnsivity. Supply :i.~rc('­

mcnu. !.~n be rcscrw:iurcd to provide f<lr 
futuc~ price diJCOU.llu. If there ls a r.onti.nu­
ing 1~1.ation.ship, rhe panie.t will bot askod ro 
c:o1n~re and Ol,lntrasr me issues Jn dispuct 
wi1h doc imponana:of the n:lationship i!>d f. 
Even ill pure: roo.ncu.ry dispt~tes. patties cau 
provide fur acati\'t. ma.ns: uf monetary o­

c:hangc. While much h2s been written abour 
the po1cnriaJ foe .. win-win'" in mcdb.tion> the 
P""il>ility of such• ""'""is not purdy d1eu­
rc1ial. 111 somt mediations. rani.cs view chC' 
rault IO be bcua than rh<.ir pmbahlc bc:.R 
re.suh in Hciga.cio11. 

7. Inability to Altgn Client's Interests. 
Mi.ny patcCe$ and their inside :i1nd outside 
cnut'l.sd pc:rcc.i ... c ~ dispute u having only o.ne 
diM<Jui<>n. In a typical dispute b.."tWttn rwn 
p:inics. die focus of negotiations will be pri· 
marllyupon diffesingvi""" betwe<n 1ho par· 
tin :u to &crs. cl:airns, defenses, rights. 
oblig;uio111, cxpcn:s. d:untgts, W.1cs of cn::d­
ibiU~ ~d ~?!~r.-:~. -'- ~..ere :i.!i~h:...~::.:.:'Cd 
:anal)"is aho will indudc the objcai-, in­
ccreru and nocds of me panics. This onc·di· 
men.riorud approach igno-"" lhe possibility 
WI the p1obkn> may have more <a do with 
dill"== am""l; and bc-tw= the various 
constirueat rcpRSCnt:ui,... of •he client dian 
d.iffi:rcnC"1 belwa:n die parties. In one mo· 
di:uion, fus example, m• principal sculement 
ob.adc was a diugrcemcnt about which 
division's proli•-aod-loa "'1tanml would b< 
•hi< by a submntial paymen1 <o the plain­
tiff: In another, the principal ob•!lldc .....,.. • 
dWgil:cmcnt about when to Knie given dte 
&.ct W• a sctdcmeotwould require the com· 
po.ny to mute its carniogr. A lklllcd media­
"" wiU n:oogni>.t <uch problc:nu and b< in a 
pmiUon ro oonducc an i.nu111muOO modiarion 
between die client's 10pcesm121ivcs so chat 
dtcy can be •HgJ!cd on scnlcmcot gools and 
P"'i<ions. 

II. Dlsmnnects lleMen Altllmey and Client. 
A ono-dime,..ional approadt 10 • disputo 
(focusing •oldy upon diffen:oca bttwttn 
the parties) aho igllOla the fact elm djffer. 
enca lxn<"«n an arrorney and die client can 
l',FP11r,. h::iir•i~" ,,.. ..-. ... t .... : ...... I" ..... - ............ 

rcalhtic.: :u:sc:ssmc-nts whc-rt t:ov.11.scf ovt:r­
.'ltQccd the liltclihot.>d -0( iu<,'('.css .,, the (l1USC't 

uf11 d~spuc~or t'ail~I CO<urnmuuic.::1cc wi1h 
rhr. cli~nr on ;a.n :hl~u-.uc OOsis. CouvrrscJy. 
C(lnns:-cl may O\akc a fji irly re:ason~~lc litlg:t­
ciou-risk aS$('Ssmc-nt- -only co have the cli-­
<:ltf ce(wc to :t«cp1 ltaJ uc:v.·s. 111 ~ rC"ctn1 
dispucc, upon hc:.iring chc opjnion o( coun­
'cJ, the.· prcsid-cnc uf ~fairly l~rg(' con1~ny 
J't1ced 10 his own auumcr ... , thou.;hc ,....-.u 
were: my lzwyc-r." 

ln 2nodu:r dispute, lt the oonclwl~'" of a 
sucx:c.ssful m.ediad()n, a.n auorncy privJ:tc-ly 
"id ro me. ·Thank you for idling my diem 
wl1a.1 I could 00( say to hin1. • Conringt.nf 
ltcs .tl~o nuy present b.arriers to iesolucion. 
Jn one such dispute, oounscl for chc plainriln 
.:argued again.sl t scttlcmcnr chedjcnt W'2J ()th­
erwisc pft'p'red tO ac:cepr because: the ~nle­

nKnt vrould not producx ':ii sufficie.n1 return 
on couns:el'f i11varmcn1 of time. ~~d~.:.tors 
2.tc in a good poshlon to disu:ro :iind deal 
with any disconnect hcrwccn anorru~y and 
dien1. 

In direct 
negotiations, 

parties and counsel 
often will behave 
poorly and engage 

in conduct 
destructive to the 

negotiation process. 

9. Anger and imbamissment. When one 
pany to• uus..aion bc(j'"',,. t!ic ocher party 
hu engaged in n1isrtptatnta.tion or, in gar­
dat·v:ui"'Y h=ch-of-.:oa1,.c;1c:ucs, doc busi· 
ncu reprcscnn.tivcs dirccdy involved in the 
clispuie often beoocne horuk. Pannership <fu. 
put<S in which long-mm panllClS and fam. 
ily membet< hove stopped •pcalUng •re 
common. A skilled mcdiaros am provide a 
fol\llJ\ in which to mcllicue communia•ion 
and pnmit th.e panics ro w::ot, O'tefCOme an­
ger and rccogPiu che need for do.so~. In a 
numb<r of"m&<Y" d'1puca, an apolo1n1 ~ 

I • i 

I 
I 
' :. 
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.1 prt"lk~11<.· ,.,r ,, rd1.1h~li1.1h·tl (\•bti11n11ltip. 

1•.u1•l'' ,1ls11 < :tn h,'t..<•llH' ,·n1ri.:ndll'd in tlh·ir 

:.«."t1h·n1l·nt p•1.,i1i1•n'.\ . ... ,lll't.·1;,Uy '\Vhrr\' clh·~· 

th :n\· :1 .. Iii• .. · fh Lht: '-u1,r in r1~·~ori:uiotb ~1r 
Jn\"~''·\· '':1;-s t•f.11li .. r•uh·. 1\-iaur p~1n i(· .... 1...,•1..·n 

in 1ht· l~1,\' .,r n,·\' int~1(111:•tinn, hc.·,·on1c t•1u 
,·1uh:Ht.":><.'t.~ hl l·Lt.'ni:t-.· du:ii po:;tti\lll:>. A 
llkilll>ti un·df;unr , .. ,n 1'1'4.:s,•nt 1\1..'\\' in~i•nn.1-

1ion :Uh.I fa,·ilt1;\h' Ul'~o1i:lcions io \v;t~'s th:11 

,·n;1hk p:u1t..:'.\ h• ,·h:u1~1· thc..·ir posi1t111u :u1d 
!(;!\ft." !'it<."<:. 

10. Behavior of Parties and Counsel. J ,, 
,lir.:(;r ll('~'<lt,~tioni;. parri<.';\ ~nd O.)tU1~I (tf­
ccn \viii behavl.' poorl~· ;1nd cng;&ge in con­

duct Jcs(ntcri\·4• ro th( ncgo1i:Jrion process.. 
~rhmns (0 v.•alk J\\'a~-. ;\ssi:rtions or bck of 
<u.nhoricy. tHlllllC~ociablc dem2nd.$ and in­
tin,id~uion al'(' iusr :,1 f('\\' aan1ples of 1he rceh­
ni4ucs cu tric:ks thar can derail dir~ct 
negotfruions between p:.trrics. l'hc mere pres~· 
C'OCC of a nlcdi:uor usu:\ll~· ~h(l1 sttch heh~v­
ior. In a n1<"di3tton. p;trcies and Ol.)unscl ar< 
usu~tly tUl gooJ bC'h:t"ior ai; the!y \'i311C to 
con11inCt' chc tHl"1iat(lr that their conduce siv· 
intt ri.~t· c-0 rhc dispute \Y:tio n::spon$iblt:. They 
al~ wanf tt> convince the n1iediacor <h2( fht>ir 
approichies 10 tht ncgoria1iens are bodt fair 
and rcoson•ble. 

n. Poor Negotiating Skill$. Wdl Mer 

90% of •II cas,,. i1> litigation arc re.solved 
prior to rtial. While 1nost litigatou an:' wdl 
train«! in advocacy and uial skiU<. they ap­
pua2ch hiegotiations on a somewhat in1ui-
1ive basis. h is noc 1t ~ti $Luprising.. c:het<!fo~, 
chac many!."'>"" find i1 difficult to molvc 
a QK' until rhc ultlma1e impcrati\o'~ .arrivcs­
the looming <rial dace. r.anics 1nd Cl)UnSd 
ofu:n 2pp1oach senlC'mcnt ncgo.:ia.1ions wit.11 
• firm view of wh•1 they want or need, bu< 
without any consideorarion of wliat they 
might have «> ac«p•-1heir bottl)m line. 
l'>rties and counsol commonly m>k< a thor­
ough .analysis of chtir own tight.sand in«!r• 
escs, bu1 of1e:n &ii ro m:ake a significan1 
analysi~ of che 01h.e1 side'.s pe•spt:ccives ~nd 
intcrcsrs. ln most ncg.otiaYions. advoa.ries a~ 
f3r to1> focu~J on trying to con\•ince the 
och<r side of che mength of their po;sirions 
and imuffic:ic:ntly atfencive ro what the othe1 
side i~ s2ying. M:any parr4cs att- unwilling to 
n1al:e .a significant moYt in a oe?goriacion 
because ChC')• subscribr 10 che Q:)nw:ntional 
wi$dom thac "a parry $hould nor bid·tgainst 
i<sclf." 

Mos• h;ghly •kili<d modi1ra,.. 11< well 
vt~ in rhc .au .and So(icnc'c of nrgoci;atioru.. 
"lnining and cxp<ricnu permit• a skilled"''" 

tli:ullf t11 .1 .. ,i ... ( p.1rtil''> \nil• ,lu·ir 11t~'ui:1rio~ 

,U;HL'~i,· .... 01d tin ~,io11~. htr l'x.unrlt'. tldl\Vi•h· 
M.•nltin~ lh\· cuw.cn~iou:•! \\•i ... lt•nu ll~:u p:u·· 

lil'lo i1hllUltl nut '1fd ~l~',:1ill'>t llh'IH11d\'l')i., ;1 ~l.iU,:d 

rnt•tli:u1'1 1,..111 'iho,\· p.t1li,· .. how 11 ... ·y L·;u1 .Ul· 

l'hoJ ;1 lh'p.on:111.nl •n 1bt.·iJ ·1.1•l1L' h~· 1n.1ki11r.1hL· 

"first t.·h:t~iJ,t,· 0U1•r. ·· f\1l·c.h.nor:; ..:~tn :•ho llt.:I ~ 
"t;ISL' 1~11 p:u ti~·, 10 lish,:n Hl (:a..:h odll·r (;U\'· 

fully :111d f<:si1~·~·1full~·. A .. '"~,·~1l·J l';1rjkr. 

011. ... li:HOI':\ \\Hl U1'~4· p·a11i1..·, lo u1at.~· lllCHL' oh­
~..:civL' ..:\·:1h1•uin11' ould lt) t:<llllfl;ttL· propo.,:tl'.\ 

;1 (otll(•l:1iru, 1n:un· 1,.4uup.u1il·' fll.hL·i\'( rl·· 

chL·~· 1,.I\'<' h,·\·n \\·ton~h1ll\' :ur:tlk\ ... t :1n,I.'·. 

l1.•:111r 1ni11.1Hr. :ld•·P' a \\'Ul-.U·.111~··\·U\I .l,t 
fUO.h h. Hn,.inL·~.; pn,11n11 ''i11.·l 1I~·111\·1111..,·lt •n 
th .. · t 1.Uii'.\.h Llnu .1t LIH· t.lirL· ot l~ll' liu~.11 fun 

uflt:11"'t!''11 .. ·ir k,·r <:l'iL,·01i,.L .. \ to 11,·l·t. .1 dl···· 

l;u·:t1 i1 •n l,f ri~ht.o; 111 OfLtt.•r tu l11: ,:until .ltl'lt. 

\'(/hi IL· 1n:u1r b1t!L'r l cunp.uut. .... h:H'c u1'1;lu­

oou,,liil-.' Al ll{. thL· llup1•11rt 'icun \o,·hhi 11 ill 
oftL'U 11\'ilh<:r vcrr hl'11:1tl nor \'L'r~· C~1'r.,.'f1. ~ 101\'· 

UVL'I. Mn:1llt•r ;JIH.I nlt•rL· l''1llL'lln.'UL'Ufl.ll 1.:01n· 

Skilled mediators are 
particularly adept at determining whether 
the impasse is a matter of posturing or 

whether it is real. 

not tc1 :\b3ocr:tct \\·ish li11ts, bu1 ro th<.' co1•~~­
quc11ces shoul<l 'SC'crlc'llu::nr nesoti~1io11$ t:1il. 

J 2. Inappropriate Reliance on EKperts. ln 
nuny Jill.puces.. pilnics Jc,,ielop lurdfi~ l)IL"i­
«ions in nt>gotia.tions due- co a he..vy <iefianoe 
on 1hcir O\Vn e.cpCt"t~. Given the l;\rc Sr.agt' in 
tht licig~uion proccs.s :.r Y.•hic:h ~pt'rt rcpom 
arc cxehang<d. pa mes an be unaware for y<:al'> 
of che posi1ion, of <heir adversary's ~j><tCS. A 
skilled mcdiacot an provKle for an arly. in· 
formal exchange of opinion.! by e•pcrn. Those 
.,.changes c:an occur even bcfon. ecp:ro h>ve 
formed 1hei1 final opinions or offer«! <heir 
wrjuen reporu. rn seven.I casC"S, I have con~ 
ductal "ha' an be dur..:teri..d .,. "mininial 
wiihin • mcxlia1ion.• These mediations b· 
rut<d an informal. mt<liaror·modmted <>· 
ehangeof eicpcrt5 opinions. where rh•e•ptrcs 
have had a limiicd opportuniiy to mr< mcir 
condu.sions and to po~ questi<'ns to a.ch 
other. In these "mini1riah," mo1ney$ and di­
cms aucnding the mediation have merely ot.. 
served chis con1mllod ex<l1•ngc. In ach case. 
the oppor1uniry co ohsc:n•r au cx<'.h~ngc of chc 
v~ of rxpcns ha.s rcsuhed in a softming of 
hardlin< S<ttlemenr posirions and ~·d "' a 
predicart 10 ruo!ution. (For n1orc on expccu., 
«<:th< antcrfold feature, ;tDRCn~osr//11 &x. 
in rhis h·suc.f 

13. Preoccupation With Winning. Many 
<<lmp.aniei «>mmence liti~1ion upon a be­
lief <hai rhey have been wronged ;,. a oom· 
mcrcial crans.acrion. Upon being s.cr\•cd with 

p;ua•i:s r.1rcl~· in\•ol\ctl ln l1t ig;1cio1l ar..: ..:\·\·n 
1-.·~!. iu~:li11,:d r<> con1pron1i~ and uJh·n ,·i·· 
rhc nl!'ed (0 1-.n>sc.'t'UCC' or dcfcnJ :l sufr 1n l 
m:tUct of prin(fplt-. In t\1C'dia1ion. a ~killct.1 
medi:iror c.al\ gc( 1hc parrit"S to ~ogniu.· rh:ic 
not t?v<'ry (;:tSC' should ~ intcrprcrc:<l •l:> ;1 

n13ucr ofprinct1i1t'. AsonC' kg:al an:\l}•st stacl:"J: 
"Evc1y cue is~ rnauier <:f'pr:nciplc' ur:1it 1hc.: 
diont rcmvcs <he third and fourth bill from 
ourside oounscl al which time <hey will h<gin 
co spell the warJ JifTen:ntly-'principal.'" 

In .ddicion. a skilkd modfacor ofc<n will 
be 5\lw:ssfol in convincing ror<ic.s tlm chcy 
1.eed t<> f0<\15 not upon wha1 happeneJ. but 
upon 1he evident<: a courr will hear. \X'loile 
panics ofrcn Wiht t() SitigatC' ro CS(tblish the 
rnuh. a skilled media<ur can ruggm wh~· chey 
an _,nl)• hope for"cow11rorh" :15 distinc1 fron1 
··2bsoJutc 'ruth." Uhimacel)', the mt'di.\Cor'$ 
ch.a.llieng~ i~ to urge C"hc p.arcit:s. to 1ak~ .a 1non: 

bouom .. Jine appro.ich in pursui1 of cheirt:l:Uros 
:and defenses. 1$y cxamining~H of chr n-h.""Van1 
Ct>n~idcr.1tions anJ viewillg the cJi~puh: as a 
problem t<> be solvt'd, mosr pani"" will rc•lir"' 
cha1 cheir mo~t ~lVnsihk decision \Viii t)l• onl' 

cha1 involW!s s.omt-Q)mpromi~. 

14. ln~lrltlty to Break Impasse. l'>nk-. · 
elect ro c:ng;igc i1l thi: proccs~ of din.<c.1 
una.s.o;isrcd th.'8PtiJriuns often find it Jifficuh 
to <1~«:011l(' an impa'-~ 011 th<.·ir (}wn: ~kill<:d 
mll.'!di.:n<its rn:ogni('..(' chc ftr$.r signal~ of >-1-.­
proaching im~~· when they hear stat~nn•1)t!l 
,.uch .a,\ .. 'l'hi.s i~ my houom fine."' or "I knc.:\v 

lt"t\ntino1ui I'll'\ fl'loll,.,nin,., ,.,~,., ... \ 

. 
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Aid Negotiation by 
Breaking Barriers 
(tontin\J't-d fron\ previous pagt-} 

chis would be , Vf'MC<' of cin\c." or «\Y/c 3tt 

leav;ng." A skilled mccli>tor can also ck1m 
e11ly •igns of pos<i~k impa.<>e from me non­
.. rt.al ronduct of 1hc par<ies. Skill«! mcdi>­
tor& ate p2rciC"ularly adc:p' :u detc:rmf11ing 

6 
whcchu the .. impasse" is a matu:r of pos1utiug 
~r wlmlt<r iL is ..,.]. If the perceived imp= 

I acairs u a co~ueno: (If po;sruring bct\van 

jmion. Unles. bo1h acapr. a paciy will no1 
know whr:th~ tht' <Hfl('r sid('; has .acC"C:'pted the 
proposal. 

15. Process Barriers. Each ol 1hc ahove I"'••· 
graphs illuminates che ba.rri1.·rs co rcsolucion 
in pany-to-party negotiations 2nd th<' "~)'S 
in whkh 2 m«li2.ror an ov~r(:orne th~m. IJ'\ 
2ddition ti1 che: te-:hni<pu-s, 5ikflb, 20J :<1tntc­

gics cha' a nlcdiaror btint~ to che proc.t:Ss, the 
simple face that there is an evcn1- .. cbc nlt .. 
diatf\,n itself----<nhance.s chc poccn1iai for 
ccsnlntion. fri many cases, p.anfe$ are simply 

In direct negotiations it is easy to blame 
the other side for any failure to achieve 

resolution. In contrast, mediation partners 
are likely to become invested in the process 

and work harder to achieve a resolution. 

lhc parties 01 by a pony with dtc 01ediaror. 
1~cdi>.1on we• number of techniques to goo­
f.l'P.< roam:neo1 .,.& OV<roome cl-. problem. 
l'Nm whai a mtl and ultimate impasse oa:urs, 
~,,_11 mod!.:!_~~::~ w~ -:?:~Lr: z :-:.•..!!'!-:~ 
,,~breaking tcd.niquos. fur a:amplc. 
~djournmcnt. ""!""'ting a "lan·bcn" oiler 
11ropom. 01 ming a double-blind proposil. lo 
lllldlan iniianc.:. me proposal is made to each 
tide coaSdoniially for ihcir·~t>l\Q: 01 ~ 

FURTHER READING 

not ready <o resolve a di.spu1< io di1ec1 ocgo­
ti21ioru b=llS< of thcir nood for a d>.y in 
oowt. Medi.lion an provide thenoedod 'd>.y 
in rourr· by giving dtc panics an opportu· 
nity to t<:ll their sto<y a.nd ge< foedbad< &om 
a DeUtnl. Mo-. in mcd~on. partieu~ 
betur prepared for negotiations and att re­

quired to make da:isiollS widUn a dcli.ncd 
tim< (..,,.c, f<lrrher, in di= negoriarion$ 
p.ru.. ofien need authority to seicle at lcvek 

beyond dt<ir 2ucho1i2.:.uion or ;1r(' <on«cnetl 
about chi; noed for <"OVtf in ont~r thac lh<'ir 
s.e:cclenl~OI dct.:i~it1n~ not be cci,icik'J at filghcc 
levels "'ichiu the org,•,ir.a.ti<ln, Rtcontm~n· 
dacions or fc..cdback from ;t mC'diacor often 
c.an :s:atisfy du::sc nc<"ds a.nJ <.un«:rns. final!)'. 
in dlrt:~t nt:tiotiations ic is easy to blam(' tht 
other side for .Jny l~il11rc co ac.hi~vc t('$Olu-
1ion. ln conc1ast, partlc$ in mcdiitciun 2«: 
likely co become invesled in the process a11d 
work harder to achieve a tes<il111io.n~ achii:!Y• 
ing rr.solutiCJn ~omts a pan of thi: dcfini­
c:H:>n of .. succ:l!Ss ... 

• • • 

Wha1evcr the b:arriet$ co «::rolution, good 
mcdiarors bting to the uble •n undmtand· 
ing of th< social psychology of negotiations 
and an appnx:ia.1ion ror how pa.tcics pcr«iv(' 
and deal wi1h rhe issu• of ti•k. Hir,hly skilled 
rocdiaoors arc- "'ell versed in mediation ccch· 
niql'cs like paraphrasing, framing 2nd the u1c 
<:'( rucdiacoc tnn~~nq-. ThL'Y itso know 
how 10 01anage che pn.x::~ wh(:n a pa.rcy i~ 
not acting in good faith or where chc:cc is an 
imbalan"" of p<>w<r. The best mcdiarors •(>" 

ply leadership and prublcm-'°lvings!illls md 
earn die rrusr of the patties. Uhiinatcly. !hey 
will in•ol"" <he parties direaly in 1he sem:h 
for solutions. Wl1ile dirc>c1 and unas-•isted ne· 
goti.tion sboul<l remain the initial path to 
<llipurc "'"'lurion, whot-c some of the above 
bairiers llppeat «>be an impcdimcot, puti<! 
should~ th• benellu of a f.icilii.ttd 
m:gotiarion with the help of a skilled •nd o:­
pcrienocd m..!iaror. I 

These observations on barriers in negotiations are based 
on my eKperiences in mediations. There are a number of 
import.an! works !hat examine similar barriers in nego­
tiations from a theoretical perspective. Among these are 
Robert Mnookin's diagnostic approach, which identifies 
four classic barriers to agreement: cognitive, strategic, 
principal-agent and reactive devaluation. See Robert H. 
Mnookin, ·why Negotiations fail: An Exploration of Bar­
riers to tile Resolution of Conflict," 8 Ohio Stote Journal 
on Dispute llesollltion 23S (1993). Christopher Moore, in 
his *Circle of Conflict.• identifies c<1nfliru as emanating 
from data, interests. structure, values or relationships. 
Sff Christopher W. Moore. '"The ~diation Process· 27, 
Jossey·8ass Publishers (1986). 

approach. in contrast to a more competitive approach 
focused upon winning. Carrie Mcnkel·Meadow addresses 
the benefits to be achieved by parties crafting solutions 
to expand the avail.able tesou1ces and meet the n~ds of 
the parties. See Carrie Menkel-Meadow, ·roward Another 
View of legal Negotiation: The Structure of Problem Solv· 
ing." 31 UCLA L flev. 754 (1984). 

Any critiul analysis of the f!e90tiation procMs also 
must recogniie the effectiveness of a problem-solving 

Geny Williams' analytical approach ioontifies the five 
steps for recovering from conflict (denial, acceptance, 
sacrifice, leap of faith and renewal). Orawing upon the 
literature in I.aw, psychology, anthropology and related 
disciplines, he discusses the potential for the dispu· 
tants to be transfolllled by the process. See Gerald R. 
Williams. "Negotiation as a Healing Process: 1996 J. 
Disp. Resol. l. 

-Bennett G. Picker 
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Cognitive Barriers To Success In Mediation: 
Irrational Attachments To Positions And Other 
Errors Of Perception That Impact Settlement 
Decisions 
by Bennett G. Picker, Gregg Relyea 

Click Here to Print This 
Close window 

'. ~.~ -1J 
Mediate.com 

Supporting Effective Agreement 

When preparing for mediation, most parties establish benchmarks for settlement in 
advance of the process. In disputes primarily about money, after assessing the likely risks 
and costs oflitigation, most parties identify settlement ranges and some establish tentative 
"bottom lines." Often these assessments are unconsciously influenced by limitations in 
our five senses and the way information is processed, collectively called "cognitive 
barriers." When establishing benchmarks for settlement, parties and counsel should make 
every effort to avoid the following errors of judgment that may affect their evaluations and 
decisions about settlement. 

1. Cognitive Dissonance. This bias refers to the fact that it is psychologically 
uncomfortable for most people to consider data that contradicts their viewpoint. 
Disputants and their attorneys tend to resolve conflicting information by justifying their 
own conduct, blaming others, and denying, downplaying, or ignoring the existence of 
conflicting data. 

2. Advocacy Bias. Most parties and counsel have difficulty overcoming self-serving 
judgments about the likelihood of success on the merits in litigation (or arbitration). The 
bias results from (1) selective perception and (2) the fact that most parties spend 
substantial time identifying their strengths but pay insufficient attention to or discredit 
possible weaknesses. In one study on advocacy bias, given the same set of facts and an 
instruction to make an objective evaluation of a case in order to provide the client with a 
benchmark to assist in making settlement decisions, participating "plaintiffs" 
overwhelmingly found in favor of plaintiffs and for substantially higher amounts than did 
participating "defendants." This Harvard/MIT Study concludes that it is almost impossible 
for a lawyer or client with an interest in the outcome of a dispute to make a completely 
objective settlement assessment. 

3. Assimilation Bias. The tendency of individuals to see or hear only that information 
that favors their position is called "assimilation bias." Victims of assimilation bias behave 
as if adverse information was never presented to them. 

4. Endowment Effect. This cognitive barrier refers to the tendency to over-value things in 
which one has a property interest (homes, cars, personal property, and as lawyers and 
parties to disputes - the value of claims in dispute). 
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5. Certainty Bias. Studies on negotiations have established that most people overestimate 
their degree of certainty when answering questions or making assessments about probable 
outcomes in litigation. As a group, lawyers are particularly likely to overestimate their 
degree of certainty. This bias should be examined when making settlement 
recommendations and decisions, particularly when predicting the likely result at trial on a 
percentage basis. Given the uncertainty in litigation, it is difficult to predict outcomes in 
litigation in exact percentages, in contrast to a range of percentages. 

6. Egocentric Bias. Individuals tend to claim for themselves greater responsibility for a 
joint action than would be given by an outside observer. Egocentric bias is also at work 
when negotiators consider subjective issues such as "fairness." Thus, it is important to 
examine both the economic elements of a case as well as the "egonomics." 

7. Inattentional Blindness. We tend to see/hear only that which we are focused on. One 
classic example is a videotape of several people standing in a circle, passing a basketball 
among them. Viewers are asked to count the number of times the basketball changes 
hands. In the middle of the approximately 90-second video, a young man dressed in a 
gorilla costume walks into the center of the circle, turns to the camera, pounds his chest, 
and walks away. More than one-half of viewers are so focused on completing the task of 
counting basketball passes that they completely miss the gorilla, with some swearing that 
a gorilla never appears in the video. Similarly, many parties and their counsel fail to see 
and assess the "big picture" (e.g., overall case value, themes of a case, jury appeal factors, 
witness appearance) because they are focusing sharply on other specific points. 

8. Mistaking a Small Part of the Truth for the Whole. The classic story, by the Persian 
mystic and poet Jalaluddin Rumi, involves five Indians who were invited into a darkened 
circus tent to experience an elephant for the first time. One feels its ears and describes the 
elephant as a "giant fan." Another feels its leg and describes the elephant as a "giant 
pillar." Yet another feels its trunk and describes the elephant as a "giant hose." And so 
on. When the lights are turned on and they see the full elephant, they all realize that they 
have mistaken a small part of the truth for the whole truth. Especially in cases involving a 
multiplicity of issues and arguments, most negotiators will forcefully assert their own 
arguments ("parts of the elephant"), while losing sight of the bigger picture, e.g., the 
themes of their case and the appeal of their client. 

9. Reactive Devaluation. People tend to minimize the value of an offer or proposal from 
another party due to concerns about the credibility or competence of the source of the 
offer ("consider the source"). 

10. Competitive Arousal. There is a tendency for negotiators to lose sight of their 
bottom line "reservation price" due to the drama of the negotiation ("auctioneer's effect"). 
Based upon the principle of "social facilitation," there is also a tendency to "grandstand" 
for the other party (especially attorneys acting in the presence of clients). 
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11. Change Blindness. This bias refers to the tendency to fail to detect large changes to 
objects and scenes because the mind tends to fixate on the first image. In the classic 
experiment, viewers are shown two alternating still photographs that have significant parts 
of the scene altered (e.g., people boarding ajet plane with a large jet engine in one 
photograph and the same scene where the jet engine has been deleted from the 
photograph). Consistently, a large percentage of people are unable to identify the changes 
in the scenes. Likewise, attorneys may overlook significant factual developments in their 
cases as discovery progresses and they may fail to re-evaluate based on new information. 

12. Risk Aversion (Loss Aversion). Studies on negotiation have established that parties 
make different decisions about risk depending upon whether they categorize (or "frame") 
the risk as a gain or a loss. Usually, from the reference point of the status quo, most 
parties are risk-averse when protecting settlements regarded as current "gains" and are 
risk-seeking when making decisions involving results regarded as current "losses." For 
example, most plaintiffs would prefer receiving $100,000 (i.e., a settlement offer framed 
as a "gain"), while avoiding the perceived loss of a 50% chance of a verdict of $200,000. 
Conversely, most defendants would prefer a 50% chance of a verdict of$200,000 over a 
certain payment (framed as a "loss") of$100,000. 

13. Hindsight Bias. Parties and counsel invariably overestimate the predictability of past 
events and fail to recognize, when making predictions, that hindsight is twenty-twenty. As 
a consequence, the assessment of whether or not conduct is wrongful is likely to be 
determined differently by one person making an objective decision before the fact and 
another person (or jury) assessing the same conduct after the fact. For example, a decision 
that it is not necessary to adopt a safety measure will be viewed more critically after the 
fact in the context of a trial to determine, whether or not the failure to take a precaution 
caused an actual harm. 

14. Attributional Bias. This bias refers to the tendency of a person to be hostile to an 
adversary and impute negative intent toward that person even in the absence of any 
negative acts (simply because the parties are involved in a dispute). The anger and blame 
resulting from this bias often will make cooperative problem-solving more difficult. 

15. Perception of a False Dichotomy Between Competition and Compromise. Parties 
in conflict tend to believe they have a choice only between competition (i.e., the pursuit 
of self-interest) and compromise (i.e., making unnecessary and damaging concessions). 
This over-simplification blinds parties to other approaches, such as one that permits the 
interest of both sides to be considered, as well as integrative solutions that can achieve all 
parties' objectives. 

Perhaps Winston Churchill said it best: "Where you stand depends upon where you sit." 
As a matter of human nature, it is only normal for a party's or counsel's assessments to be 
skewed by the above cognitive barriers and other errors of judgment. However, in order to 
make a responsible settlement decision consistent with the interests of the client, both 
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parties and their attorneys should make every effort to recognize and overcome the above 
cognitive barriers that may impact their judgment. 

Bennett G. Picker biography and additional articles: http://www.mediate.com/people 
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A Mediator’s Proposal – Whether, When and How It Should Be Used 
 

 By Stephen A. Hochman, Esq. 
 
 As most mediators know, a mediator’s proposal is a settlement proposal that the mediator 

makes to all parties, and each party is requested to accept or reject it on the exact terms proposed 

in a confidential communication to the mediator.  It calls for either an unconditional “yes” or 

“no” answer, without modification, and the mediator is not permitted to disclose the answers he 

or she receives unless both answers are “yes.”  Thus, if one party says “yes” and the other party 

says “no,” the one who said “yes” will not be prejudiced if settlement negotiations (or 

subsequent mediations) occur at a later stage of the litigation. 

 In this article I will assume that the dispute that is the subject of the mediation is 

ostensibly a money dispute that is either in litigation or, if not settled in the mediation, would 

proceed to litigation (or arbitration), and that all parties are represented by counsel.  The reason I 

say the dispute is ostensibly about money is that, in almost all cases, including the money cases, 

there is an emotional component.  That is why, as noted below, it is important for the mediator to 

permit the parties to vent their feelings (usually anger at their adversary), and for the mediator to 

validate those feelings, whether or not the mediator considers those feelings rational, before 

beginning the risk analysis and reality testing phase of the mediation.  For simplicity, I will 

assume that there are only two parties and one dispute (which could involve more than one 

issue), but a mediator’s proposal can also work when there are multiple parties and multiple 

disputes.  
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When Should a Mediator’s Proposal Be Used? 

 A mediator’s proposal should be used only as an “end-game,” i.e., only after all other 

attempts to avoid impasse have failed.  Before considering the use of a mediator’s proposal, the 

mediator should first avoid making what I consider the ten mistakes that even good mediators 

may make.  My list of those 10 mistakes is: 

1. Failing to get the right persons at the table. 

2. Failing to explain the mediator’s role as “agent of reality.” 

3. Permitting settlement negotiations to begin prematurely – i.e.,  

a. prior to permitting the parties to vent; and 
b. prior to risk analysis and reality testing. 

  
4. Failing to orchestrate the negotiations: 

a. by discouraging “out of the ballpark” offers or demands; and 
b. by discouraging moves that send the wrong signal. 

   
5. Failing to recognize that unrealistic expectations must be lowered gradually. 

 6. Being evaluative (a) too early or (b) in a joint session. 
 

7. Failing to suggest ways to avoid reactive devaluation of sensible settlement 
proposals from the adversary. 

 
8. Believing “bottom line” offers or demands. 

9. Failing to “test the waters” before making a mediator’s proposal. 

10. Being impatient or failing to be persistent or giving up prematurely. 

 A full discussion of these 10 mistakes is beyond the scope of this article.  However, some 

of these mistakes will be referred to below.  

 It is important to emphasize that every other possible impasse breaking technique should 

be used by the mediator before resorting to a mediator’s proposal, including attempting to 
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narrow the gap by using the conditional offer technique.  For example, by asking the defendant 

in caucus, “If I could convince the plaintiff to reduce its demand to $X, would you be willing to 

increase you offer to $Y?”  Conversely, in a caucus with the plaintiff, you can ask “If I could 

convince the defendant to come up to $Y, would you be willing to come down to $X?”  Even if 

the mediator knows from a confidential caucus communication that a party is willing to come 

down to $X or up to $Y, an offer that a party perceives its adversary needs to be convinced to 

make may have a greater psychic value to the other party than if the offer was freely given by the 

adversary. 

 The longer the negotiation process continues, the easier it becomes to close the gap and 

help the parties reach agreement without the need to resort to a mediator’s proposal.  That is 

because the more time that the parties have invested in the mediation process, the more they are 

motivated to have it succeed rather than fail.  In cases where the definitive settlement agreement 

is likely to have contentious issues (e.g., provisions relating to confidentiality, non-competition 

and non-disparagement, and provisions for liquidated damage or other remedies if those 

provisions are breached), it may make sense to suggest that the parties first try to agree on the 

terms of the definitive settlement agreement, leaving the dollar amount blank for later 

negotiation.  Once the parties have agreed on the terms of the definitive settlement agreement, 

the likelihood of reaching agreement on the dollars increases because the parties are more 

motivated to avoid a failed mediation.   

When Should a Mediator’s Proposal Not Be Used? 

 I believe it would not be appropriate to make a mediator’s proposal if either party objects 

after the mediator suggests the making of a mediator’s proposal.  My preference is to suggest the 
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idea of a mediator’s proposal and wait to see if either party objects rather than first asking 

permission from the parties to let me make a mediator’s proposal.  That is because I am less 

likely to get an objection if I first state my belief that a mediator’s proposal is likely to overcome 

the impasse and avoid a failed mediation. 

What Are the Possible Disadvantages of Making a Mediator’s Proposal? 

 The main reason that many mediator’s oppose the use of a mediator’s proposal is their 

argument that, if a mediator gets a reputation of using a mediator’s proposal as an impasse 

breaking technique, the parties are likely to spin the mediator by posturing and taking unrealistic 

positions in order to create an impasse rather than being candid with the mediator and 

negotiating in good faith.  However, my experience is that the parties rarely admit to me the 

weaknesses in their case and do their best to convince me that they have a winning case in the 

hope that I will lean in their direction if and when I make a mediator’s proposal. 

 Whether or not the parties anticipate that I will make a mediator’s proposal, in my 

experience they rarely tell me what they consider to be their bottom line or worst case settlement 

alternative to litigation.  Whenever parties tell me their bottom line, I thank them for sharing with 

me their present thinking.  Most attorneys experienced in mediation advocacy will spin the 

mediator to some degree, and the most experienced ones will avoid insulting the mediator by 

claiming to have a bottom line that is totally out of the ballpark of reality.  As discussed below, 

in deciding on the terms of a mediator’s proposal I avoid being influenced by what the parties 

tell me is their bottom line in our private caucuses.   
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What Criteria Should the Mediator Use in Formulating a Mediator’s Proposal? 

 Assuming the mediator is comfortable making a mediator’s proposal and playing the role 

of “agent of reality,” it is important that the mediator explain that role to avoid making mistake 

number 2 in the above list of ten mistakes.  It is important for the parties to understand the fact 

that, in the caucuses, I will focus them on their weakness rather than their strengths does not 

mean that I am favoring their adversary.  I assure each side that, when I caucus with their 

adversary, I will similarly be playing devil’s advocate with them. 

 I usually explain to the parties in my introduction that I am the only person in the room 

with no stake in the outcome.  That is because it has been clinically proven that those with a 

stake in the outcome, including the attorney/advocate, cannot be totally objective in valuing their 

case.  I also explain that it is the lawyer’s job to focus their efforts on supporting the strengths of 

their client’s case.  As a result, they tend to underweigh the weaknesses in their case and often 

fall in love with their most creative arguments.  I admit that when I have been an advocate, I also 

fell in love with my arguments and let my advocacy bias cause me to have non-settlor’s remorse 

after the arbitrators rendered their award.  To emphasize my impartiality, I make it clear that I 

have no interest in whether the case settles on the high end, the middle or the low end of the 

range of possible settlements, and my only agenda is to help the parties settle on terms that both 

parties agree is better than their litigation or arbitration alternative. 

 Most mediators try to choose a number for their mediator’s proposal that they believe has 

a chance of being accepted by both parties without taking into account what the mediator 

believes is the value of the case.  I submit that the mediator should endeavor to select a number 

that, in addition to having a chance of being accepted by both parties, is in the win-win range.  
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An example of the win-win range is, if the mediator believes plaintiff has a 50-50 likelihood of 

winning $1 million and the parties will each spend $100,000 to get a court to give them an all-or-

nothing decision, the win-win range is $400,000 to $600,000.  It is not unusual for both parties in 

a 50-50 case to come to the mediation believing that they are at least 70-75% likely to win.  Of 

course, they cannot both be right.  That is why it is important for the mediator to avoid making 

mistake number 3.b. in the above list of ten mistakes by being sure to do risk analysis and reality 

testing before permitting the parties to begin negotiating numbers.  

 I believe that the dollar number that the mediator proposes should be based on the 

mediator’s independent judgment as to the value of the case based on an objective decision tree 

analysis and not on the midpoint between what the parties claimed to be their respective bottom 

lines.  Ideally, the mediator should propose a number in the middle of what s/he believes is the 

win-win range (e.g., $500,000 in the above example).  I would not be comfortable in the above 

example of proposing a number below $400,000 or above $600,000 merely because I thought it 

might be accepted by both parties.  The issue is not what the mediator believes is fair (a totally 

subjective standard), but what the mediator objectively believes is better for both parties than 

their litigation alternative.  I never believe bottom lines that are outside of the objective win-win 

range.  Of course, even if both parties in the above example honestly believe they are 60% likely 

to win despite the risk analysis and the reality testing that they heard from the mediator in 

caucus, they may still accept a $500,000 mediator’s proposal based on the their non-monetary 

interests and needs, including the need to avoid risk and put the dispute behind them. 

 Before deciding on the dollar number of the mediator’s proposal, it is  important for the 

mediator to avoid making mistake number 9 in the above list of ten mistakes, which is to “test 
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the waters” in caucuses with each party before deciding on the number to insert in the mediator’s 

proposal.  For example, if the mediator tells the plaintiff in the above example that she is 

considering a number it the range of $450,000 to $500,000, the mediator can gauge the plaintiff’s 

reaction.  Similarly, the mediator can gauge the defendant’s reaction to a number in the range of 

$500,000 to $550,000.  If plaintiff rejects the $450,000 out of hand more strongly than the 

$500,000, and the defendant similarly rejects the $550,000 more strongly than $500,000, the 

mediator can feel that there is a good chance that both parties will accept a $500,000 mediator’s 

proposal.  

 Often a party will agree to the dollar number in a mediator’s proposal even though it 

would never have agreed to the same number if it were an ultimatum by its adversary.  Because 

the number is the mediator’s number and not the adversary’s, it eliminates reactive devaluation.  

It often boils down to the parties choosing between the lesser of the two evils – either a less than 

ideal settlement or a long, uncertain and costly litigation.   

What Are the Advantages of a Mediator’s Proposal? 

 The most important advantage is that a mediator’s proposal can overcome the posturing 

that often goes on in negotiation.  Of course, there is a number below which the plaintiff would 

be rational in choosing litigation rather than accepting that number in settlement, and there is a 

number above which the defendant would be rational in refusing to pay.  However, the parties 

rarely offer to settle for that worse case number and prefer to shoot for their best case number.  

The beauty of using the mediator’s proposal as a last resort is that, from the plaintiff’s 

perspective, the money is “on the table,” at least conditionally, and both parties may accept it, 

albeit reluctantly, even if it is slightly worse than what they considered their worst case number 
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during the negotiation process.  Also, the fact that the parties know that the mediator will not 

choose a number that is outside of the objectively determined win-win range will often increase 

the likelihood that it will be accepted by both parties.  That is because it comes with a stamp of 

fairness and legitimacy, assuming the parties respect the competence and integrity of the 

mediator. 

Is There Anything a Mediator Can Do If Only One Party Accepts the Mediator’s Proposal? 

 On the rare occasion that only one party accepts my mediator’s proposal, I might ask the 

accepting party if it would be willing to release me from the pledge of confidentiality and let me 

tell the rejecting party that the accepting party would be willing to make a slight improvement in 

my mediator’s proposal in the interest of avoiding a failed mediation.  In a case where the 

defendant gave me permission to make a second mediator’s proposal if it did not exceed the 

increase it was willing to pay, the plaintiff agreed to accept that increased number.  That was 

because it met the emotional need of the plaintiff to feel that it squeezed the proverbial “last 

nickel” out of the defendant, who the plaintiff felt had treated him unfairly.  Even in cases that 

are ostensibly only about money, I have found that the percentage of those cases that have an 

emotional component is, “give or take, 100%.” 

How Should The Parties Be Instructed to Respond to a Mediator’s Proposal? 

 I always prefer to get the answers to my mediator’s proposal from both parties at the 

same time, and I usually ask each party how much time it thinks it will need to decide on their 

answer.  By getting answers at the same time (e.g., by asking each party to send me a one word 

“yes” or “no” email between Noon and 5:00 PM on the agreed date), it avoids the situation 

where I am reluctant to continue my attempt to explain to the more unrealistic party why I 
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believe my proposal is better than its litigation alternative.  If that unrealistic party finds out or 

suspects that I previously received an answer from its adversary (who I believe is more likely to 

accept my proposal), continuing my attempts to do reality testing with the unrealistic party could 

compromise the confidentiality that I promised to both parties that I would not disclose the 

answers to my proposal (either by words or actions) unless both parties responded with a “yes.” 

 Attached as an Appendix is an example of instructions that I sent to counsel for both 

parties explaining the procedure for replying to my mediator’s proposal in a case that I knew 

would be difficult for the plaintiffs to accept because of the unrealistic expectations they had as 

to the value of their case prior to their coming to the mediation.  It was a case that I spent many 

hours with the parties helping them reach agreement on the wording of a complicated definitive 

settlement agreement, and I knew I would have much difficulty in helping the plaintiffs realize 

that my proposal was preferable for them than their litigation alternative.  Fortunately, plaintiffs’ 

attorney realized that my mediator’s proposal was clearly better for his clients than their 

litigation alternative, but he needed my help in convincing his clients to overcome their anger at 

the defendant and avoid what would most likely be a worse result for them if the case went to 

litigation.  Because I expected that it would take much time for me and plaintiffs’ counsel to 

convince all three plaintiffs to accept my proposal, I instructed the parties to each let me know 

when they were ready to give a “yes” or “no” answer, but to refrain from telling me what that 

answer was until I was told that both were ready to give their answers.  That way I could 

continue to help plaintiffs’ counsel convince his clients to accept the proposal as being preferable 

to the litigation alternative without causing plaintiffs to suspect that the defendants had 

previously accepted the proposal. 
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 Conclusion 

 I believe that the mediator’s proposal is an effective end-game to break impasse for those 

mediators who are willing to be evaluative when necessary to avoid impasse.  I find it works 

98% of the time that I use it.  I believe that to give up without attempting to use it as a last resort 

is a missed opportunity, assuming that the parties hired the mediator to help them settle their 

dispute on terms that they ultimately decide is better than their litigation or arbitration 

alternative.  
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APPENDIX 
 

Re: Instructions for Replying to my Mediator’s Proposal 
 
Dear _______ and _______,  
 
Now that you both know that $_______ is the dollar amount that I propose be inserted in the 
previously agreed final draft of the Settlement Agreement, I want to explain the procedure for 
communicating to me, in confidence, your clients’ “yes” or “no” response to my mediator’s 
proposal.  
 
I realize that neither of your clients will be happy with the number I proposed.  One definition of 
a good settlement is when both sides are equally unhappy.  Particularly because I know that both 
sides will be unhappy with my proposal, it is important that neither side make a hasty decision as 
to whether to accept or reject it.  
 
In order to give both sides ample time to make a rational business decision, I am requesting each 
of you to let me know when your client has reached a decision, without telling me at that time 
what that decision is.  Once I hear that both sides have made a decision, I will then ask each of 
you to simultaneously send me a confidential email in which you indicate your client’s decision, 
which must be either an unconditional “yes” or “no.”  The reason that I do not want to know the 
answer from either side prior to knowing the answer from the other side is to give me an 
opportunity to do some additional risk analysis with one side without that side believing that I 
would not be doing that risk analysis if the other side had not previously said “yes.”  Getting 
simultaneous responses will enable the side that says “yes” to be sure that, if the other side says 
“no,” the party that said “no” will not know whether the other side said “yes” or “no.”  That way, 
if we don’t end up with a settlement that is acceptable to both parties, the party that said ‘yes” 
will not be prejudiced in any possible future settlement negotiations. 
 
As I previously explained, the mediator’s proposal is an “end-game” which a mediator should 
use only after all other efforts to settle have failed and the parties have reached an unbreakable 
impasse in the negotiation process.  It is a last resort effort to see if we can salvage what would 
otherwise be a failed mediation.  Although it is a non-negotiable “take it or leave it” settlement 
proposal, it represents what I believe should be better for both parties after factoring in the risks, 
uncertainty and costs of the litigation, including the intangible costs.  In the over 350 cases that I 
previously mediated, there were only seven in which I did not get two yeses to my mediator’s 
proposal.  In six of those cases I got one “yes” and one “no, and in all of those six cases the side 
that said “no” ended up with a worse litigation or arbitration result than it would have had if it 
had accepted my proposal.  My hope is that we can avoid that happening in this case so that 
neither side will end up having “non-settlor’s remorse.”  
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Please feel free to contact me at any time with any questions, and I hope to be having conference 
calls with you and your clients in the near future.  
 
Sincerely,  
 
Stephen A. Hochman, Esq. 
Mediator & Arbitrator 
600 Lexington Avenue 
15th Floor 
New York, NY 10022 
Tel: 212-750-8700 (Ext. 129)  
Fax: 212-223-8391 
Email: shochman@prodigy.net 
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Why Not Embrace Impasse? 

J)avid W. Plant 
New London, NH, USA 
DJ>!anti\DRr<liaol.com 

ABA DR Section 
February 25, 2009 

.. Manyo.fu.v go to our grave with our music still inside 11.< "
1 

"It ain't over 'ti/it's over. "2 

I. Impasse 

A situation that has no solution or affords no e~cape. 

II. ls lmnasse In Commercial Mediation Always Dad'? 

No, not always. 
Hardly ever "bad", in commercial mediation. 

Even if-· Bitter disputes over important rights and wrongs. 
Even if - Difficulty in working out a joint arrangement. 

Why not embrace impasse? . 
Why not turn impasse to the parties' advantage? 

HJ. Impasse In Commercial Mediation 

2 

A situation in which it appears al the moment there is no solution. 
Is it real? 
Is it penuanent'? 
Why do we appear to be at impasse? 
Substantive? Procedural? People? Financial? Emotional? Cultural? 
Humail beings created the "impasse". They can create a solution! 

What is the role of fear'? 

Oliver Wendell llolmes 

Philospher and former l'<'Y Yankees catcher, Lawrence "Yogi" Berra. 

nuy&-1-
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IV. Why Do We Appear To Be At lmpa~se? 

J 

Parties have not prepared.3 

Parties have been unable to communicate clearly, candidly, and empathetically. 
l>artie~ are driven by emotion. 
Counsel have aggravated the situation - indeed, have been destructive. 
Counsel may have a financial stake in the outco111e. 
Business representatives cannot develop a rapport and ca111101 engender mutual 

trust. 
Players not at the table may raise apparently impenetrable obstacles. 

Insurers, investors, customers, licensees, bankers ct al. may play 
significant roles, e.g. by placing a non-negotiable numb<..'!' on the table. 

Parties have not identified and acknowledged each other's real interests and 
needs. 
Parties have not identified and acknowledged each other's l\ATNAs. 
Parties have been unwilling to explore options - or have engaged in only limited 
exploration. 
A party has been unwilling or unable to stand in another party's shoes. 
Parties may not have understood and acknowledged cultural and emotional needs. 
Parties have not separated the person problem from the substantive problem. 
Forces beyond the control of any party overpower the parties. 
A government agency may have a stake in the outcome. 
A party may not acknowledge its role in the genesis of the dispute. 
The outcome of a di~11ute in another jurisdiction may be material. 
A party may want this conflict. 

See D. \V. Plant's Thirteen Rules of Preparation, in We Must Talk Because We 
Can, ICC Feb. 2008. 

I lo:yF. -2-
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V. Whv Is All This Not Ba<l; Why Should It Be Embraced -Always? 

An experienced mediator cnn help the parties transfonn these situations in to joint 
problem solving endeavors. 

Recognize the situation may not be per111anent. 
Recognize the situation may be objectively dire, but not inevitably fatal. 
Help the parties in defining the real problem. 
Review real interests and real needs jointly with the parties. 
Review BA TN As jointly with the parties - and assess their feasibility. 
Assess risks and rewards of not solving the problem. 
Organi7.e and manage brainstorming potential solmions/options. 
Help each party understand the issues as the other party secs them. 
Help ench party under~and precisely its own and the other party's sticking 

point. 
1 lelp each party understand cultural and communication barriers and 
needs. 
I lelp each party understand it' own and the other party's emotional needs. 
Help each party understand whether the problem is people, process or 

substance. 
Help the parties agree to gather further information. 
Help each party understand the importance to that party and the other 

parties of perpetunting the conflict. 
Help each party understand the relative value of money versus another 

fonn of compensation or assistance (e.g. granting ancillary rights, 
apologizing, or acknowledging another's difficulty). 

Assist in agredng on a new schedule for further negotiations. 
Assist in changing the players. 

Any or these moves (and other moves) by an experienced mediator may clarify 
the situation for the parties and defuse the impasse. 

IIuye -3-
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On reflection, without 11 mediator·s intervention, the parties may themselves rn· 
assess the situation in light of 11 new, objective understanding oflhc realities. 

Each party may have reconsidered the dimensions of the problem. 
Each party may have reconsidered its own intere~1s and needs. 
Each party may have reconsidered the other party's interests and ntleds. 
Each party may have reconsidered each party"s BATNA. 
Each party may have better understood cultural differences and needs. 
F.<1ch party may have reconsidered options, i.e. to create and claim value. 
Hach party lllay have a new understanding of risks and rewards. 
Each party may temper its emotional needs, its need for a day in court., its 

need to extract a concession ns to "the principle" as !he parly sees 
it, or its need to reach agreement on who is "right" and who is 
H\vrongH. 

The cold, grey dawn may cast fresh, revealing light on the matter. 
A party may have sought counsel from an advisor, other confidant or the 

hoss. 

The mooiated negotiation may itself, even aller impasse, assist the parties in 
reflecting on the risks and rewards of not solving their problem. 

Real or apparent impasse may crystalize for !he parties the virtues of solving the 
problem rather than continuing with the problem unsolved. 

Real or apparent impasse my compel parties to renew their ctforts to solve the 
problem. 
Or turn to an 11nractive HA TNA . 

., 

nay&-4-
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VI. What To Do About fear? 

Parties fear im passc. 
Counsel tear impasse. 
Non-parties fear impasse. 
Mediators fear impasse. 
Should we fear impasse? Can we welcome it? 

Impasse is almost inevitable. 
The parties often enter the mediation in a state ofimpasse. 
It is likely to occur more than once. 
Impasse provides the parties an opportunity to create value. 
Impasse stimulate~ the parties, counsel and the mediator to -

Reassess the situatio11 from top to bottom. 
The problem. 
Material facts. 
fntcrcsts and needs. 
BATNAs. 
Emotional ntleds. 
Cultur.il interests and needs. 

Explore old options in greater depth. 
Consider new options previou.•ly overlooked. 
Reassess the value of continuing the conflict v. resolving the 
conflict. 
Rea..•sess the risks and rewards of permitting a third person (or 
persons) resolve the conflict as defined in pleadings v. lhe value of 
the parties themselves resolving and reconciling a broader or 
deeper problem. 

Mitigate the fear of impasse; embrace impasse !1$ stimulating new views of the 
problem and potential solutions. 

nnys -5-
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Vil. Sei7.e The- Opoortunity To Create Value 

Seize the opportunity to re-evaluate the situation - from top to bottom. 
Transform the situation into a problem-solving endeavor. 
L'nless each party's BATNA is indeoo real, available and better than the deal on 

the table, redouble your efforts to find a solution. 
If one party's available and realistic BATNA is better than the deal on thtl table, 

Impasse may not be bad for that party. 
Impasse may compel the other party to reassess the sitnation. 
Impasse may assist the medial.or in helping the other party to exceed the 

first party's RA TNA. 
impasse may assist the party with the attractive 13Af'NA to help the other 

party to mokc a new move. 
Impasse may assist the mediator in demonstrating to the party that its 

BA TNA is oot as good a.• it .si:ems. 
Even if impasse is not broken, each party will have learned much ahout itselr, the 

other parties, non-parties, the problem, the market, etc. 
Perhaps enough learning to reframe the problem, explore new ()plions, 

reach for resolution - and to become unstuck. 

Dn nnt leave your music inside you! 

na~-6-
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EXIT STRATEGIES: 
MEDIATING TO THE HOPEFUL END 

Joshua Jackst, Matt Schweisberg2, Douglas Thompson3, and Elissa Tonkin2 

end n. 1. a limit or limiting part; a point of beginning or stopping; baundary. 2. 
th2 last part of anything; final point; finish; completion; conclusion. 3(a). a 
ceasing to exist; death or destruction b) th2 cause or manner of this ... 7. an 
outcome; result; upslwt; consequence. 

Barn's b1.1mt down, now I can see th2 moon. Mizuto Masahide (1657-1723) 

Introduction 

We are four mediator friends who, in life and in mediation, have seen each 
other through some memorable endings--and, inevitably, beginnings. As we 
have grown older, closer, and perhaps a little braver about confronting our own 
limitations, we began a deliberate conversation about endings. Our 
conversations have never been linear and the right words often seem to elude 
us, but the richness of the topic and its ceaseless relevance to our work has 
propelled us forward. We attempt here to capture the essence of our collective 
musings; we invite you to join and continue the conversation, recognizing that, 
as with all things related to endings, we're just getting started. 

Why This Toplc? 

In Mediation 101, most of us were taught that, once we have helped the parties 
listen, be heard, clarify the issues, problem-solve, and generate options, we are 
practically home free. All that remains is for us to facilitate agreement and, 
after deflecting the parties' effusive praise ("Not at all--you did it yourselves?'), 
send them back to their lives. Like an origami instruction book that 
painstakingly laYl> out a series of simple steps and then, inexplicably, turns a 
rectangle covered with dotted lines into a magnificent swan, we are given to 
believe that if we lay the proper foundation, the final leap will naturally follow. 
If we embrace the mi sh mash of interests, emotions, and ideas that we've 
elicited from the parties during the mediation, then the once elusive step of 
facilitating agreement will seamlessly follow. 

1 Metropoli1ru1 Mediation Services. llrookline, MA 
i R.egionaJ AJ)R Progrom, U.S. Etlvirnn1nentaJ l>J'<ltectlon Agcnc.."Y, Region 1, 13oston, MA 
'The Keystone Center, 1\<hlond, MA 
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In Reality 101, we are startled to discover how often the swan actually appears. 
Though that final transformation often seems less a graceful leap than an 
excruciating heave, it is always magic. We gather the ingredients of resolution 
using all of the techniques we have practiced and--presto--an agreement 
emerge::;. Except, of course, when it doesn't. 

The Cases We Don•t Feature in Our Brochures 

Mediators often suggest to potential participants that there is little to lose and 
much to gain by giving the mediation process a try. While this may be a 
reliablc--and often true--pitch to engage parties, a frank look reveals a more 
complex set of possibilities. 

Mediation endings take many shapes and tones. At the end of a mediation, 
parties may achieve a thoroughly, mutually satisfying outcome. Alternatively, 
parties may achieve a toughly negotiated settlement, requiring compromise, 
sacrifice, or pain or they may arrive at a state where they feel that, though the 
conflict is not resolved, valuable new understandings have been achieved. The 
toughest endings are those where parties not only fail to resolve their conflict 
but feel further alienated from one another as well as the mediation process, 
with fresh exposures to the abrasions of conflict. The truth is that parties can 
leave angrier, rawer, and more exposed to the risks associated with conflict 
than when the process began. 

One of our most talented and successful colleagues told us a story of a 
mediation where, at the end, one of the disputants told him, "You achieved 
something I didn't think was possible ... you made a bad situation worse!" 
Mediators inevitably speculate about the reasons. for bad endings. Was it 
because of a mediator's failure either to exhaust all potential strategies or a 
failure to execute those strategies skillfully? Alternatively, did it end badly due 
to an unforeseeable, but inevitable flow of powerful currents of emotions, 
interests, personalities, politics, and other forces beyond any third party's 
control? A natural tendency, we suspect, is for many mediators to assume in 
hindsight that, had they done something differently, it would have altered the 
outcome. These mediator post-mortems can be either self-congratulatory ("but 
for my skill.. .n) or self-critical ("if only I had done .•. "). We may be prone to 
either overly credit or overly disparage ourselves once the outcome is known. 
Still, there is little doubt that mediator skill affects the quality of the process. 

In happier, cooperative circumstances, ending the mediation process is fairly 
easy, with parties and mediators enthusiastically engaged in acknowledging 
their accomplishments and planning the execution of a new agreement. In the 
more difficult circumstances, whether and how to end the process is more 
challenging. 

) 

540



3 

In such circumstances, a mediator might be confronted with questions such 
as: 

• How do I exit without the feeling of leaving a battlefield of wounded 
soldiers? How do I salvage a bad ending? 

• How do I know whether it is time to throw in the towel or to press bravely 
ahead? 

• When a party says (maybe repeatedly) that he or i;he wants out, when do 
I continue to engage that party and when do I graciously hold open the 
door? 

At such times, we might wish to help the parties "get to a better place." But 
when~ do we presume that place to be? How will we know when we have 
delivered the parties safely there? Perhaps underlying this mediative impulse 
is the hope to achieve: 

• A sense that the process the parties and we have endured was not a 
waste of time. 

• A path to potential future reconciliation or agreement making, or, at 
least, a path protecled from ongoing conflict full of threat and danger. 

• A positive perception by the parties (and by us) of the worth of the 
process of mediation and of ourselves as mediators. 

Any of These Situations Sound Familiar? , 

Mediations or other neutral-assisted processes most often draw to an end in 
some natural fashion. Parties and the neutral agree with one another, either 
tacitly or explicitly, that the process is over and the conclusion-most often an 
agreement of some sort or a decision not to agrcc--anives more or less 
uneventfully. However, there are other circumstances where the ending 
deviates from the norm. These might include "Sports Center" endings that are 
memo1·ably successful or calamitous; situations where matters are more in 
transition than at an end; and circumstances where it is not clear if the 
process is over or not. At other times, parties and neutral{s) may disagree on 
whether it makes more sense to continue or end a process. 

Some basic categories of endings include: 

• 
Happy Endings. Everyone's favorite. These endings are characterized by 
parties finding themselves to be better situated than before the process started. 
The engagement has produced an agreement, improved understanding, a 
narro\;ing of the issues in contention or some other measure of improvement. 
The sentiment may be joyous, bittersweet or a mb.:lure of emotions but the 
parties generally feel better off by some measure for going lhrough the process. 
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Bad Endings. Just as Tolstoy said each unhappy family is unhappy in its own 
way, so it can be with mediations. Bad endings \:vill leave the parties feeling 
the process was of little value or, worse, detrimental to them. They leave 
feeling more frustrated, more estranged from one another and perhaps 
assuming positions more antagonistic and polarized than at the outset. Some 
bad endings are spectacular with parties storming away from a negotiation, 
eager to describe what a terrible mediator they had to endure. Others may end 
with quiet despair, with no ill-feelings expressed but the parties feeling that no 
progress occurred. Even worse, some bad endings result in a broadening of 
the dispute (e.g., filing of counterclaims, additional issues of contention, or 
demands for greater compensation). 

Extra Innings. In some situations, mediators and parties may experience faux 
endings. An agreement might be reached and signed but the parties find there 
are more issues for discussion. Perhaps a monetary claim is settled with a 
signed agreement but parties continue a discussion about some aspect of their 
past or prospective relationship. What appears to be an end to the mediation 
actually proves to create the conditions for another, often more meaningful 
conversation. 

Passages. The mediator may pack hls or her briefcase, shake hands and leave 
but the work may continue for the parties. The parties may feel they have 
reached a point where neutral assistance is no longer needed (or the value 
added is no longer worth the cost). The neutral assisted phase of the 
negotiation ends but the negotiation continues in some fashion. The mediator 
may remain "on call" in case things become difficult or complicated. 

Pause Button. Sometimes in order to save face, comply with an authority not 
at the table, or for some other reason, parties feel a need to bring a process to a 
close even though there may be potential gains by continuing. The language 
used by either the parties or the mediator ("at this juncture" or "suspending 
discussions• or "it may make sense to reconvene once this new report is 
available") explicitly or implicitly suggests a hiatus rather than a fully closed 
door. In other cases, parties may be reacting primarily from anger or 
frustration or fatigue and the mediator can "end" the process in a manner that 
could nevertheless allow an oppo1tunity for graceful reengagement. Sometimes 
breakdown must precede breakthrough. 

In other circumstances, the question is less one of what the ending looks like 
but an even more basic question-·whether or not to draw things to a close.4 

Such situations include: 

'The Model Standa•ds of Conduct for Mediators adopted in 2005 by the American Bar 
Association, the American Arbitration Association, and the Association for Conflict Resolution, 
have $Omething lo say about tliis question of whether and when lo end a process. Standard 

) 
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When parties get swept up in the momentum of a resolution that appears to be 
coming together quickly, their longing for a swift and happy ending can cause 
lapses in judgment and attention to detail. They are prone to gloss over terms 
that they don't understand, overlook important implementation questions or 
not realize that different assumptions are at work. Arc the parties rushing into 
a collaborative embrace that might be too good to be true? You are now face to 
face with perhaps the most challenging obstacle to impartiality that mediators 
must overcome-· the intoxicating allure of an agreement-for it is hard lo play 
mediator as killjoy. How far should you go to question whether the parties 
have considered all the angles? The answer, of course, is that it depends on 
countless questions of context. A guiding principle might be that you should 
go as far as you need to go to satisfy yourself that the parties know what 
they're doing. This encompasses the possibility that the parties are making an 
informed choice to forge ahead without regard to all of the det.a.i.ls or potential 
problems. They may have good reasons for not worrying, but whether they do 
or not, you have done your job by probing. By the same token, if a deal falls 
apart as a result of your testing the parties' grasp of its implications, you have 
also done your job. ln that case, a happy ending may have eluded the parties 
and you may become the repository for their disappointment. Those are the 
tough days when you need a mediator friend to buy you an ice cream cone and 
remind you that you did the right thing. 

Concluding Transition 

Perhaps it is trite to suggest that every ending is a beginning, but it seems 
undeniable that, short of Armageddon, every ending is a tTansition lo 
something else. Sometimes those transitions cry out for a guide (and 
sometimes they don't}. Despite the practical suggestions we offer above, our 
conversation about endings has led us to no definitive answers. But it has 
helped us to clarify the question we have been chasing, a question that we will 
continue to ask ourselves: When and how can a mediator help to assure that 
the ending of a process is a transition to something that allows parties safety, 
dignity, and hope? 

Note: Submillcd in connection with the panel discussion "Exit Strategies: When and How to 
End a Process Well," 11 lh Annual ABA Sect.ion of Dispute Resolution Spring Conference. New 
York City, !>.'Y, April 2009. The views expressed in this piece are solely those of the author.; and 
do not necessarily reflect the official position of the agency or organizations with which they are 
affiliated. 
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Parties Disagree with Each Other. By dint of temperament, strength of their 
best alternative lo a negotiated agreement ("BATNA," in current negotiation 
lingo), and other factors, parties often differ on the usefulness of continuing a 
neutral-assisted process. Some might be conflict junkies who love the toxic 
intimacy; others p1ize efficiency or dislike protracted discussion and wish to 
withdraw. Some parties might be subject to external pressures, lending a 
feeling of greater or lesser urgency to the proceeding. How should the neutral 
approach a situation where some parties want a process brought to an end and 
others see value in continuing? 

Neutral(s) and Parties Disagree. Sometimes parties agree that the process 
should end (or in some cases never begin) yet the neutral senses potential 
benefits in continuing. How does the neutral balance party autonomy against 
the lmowledge that parties' feelings of hopelessnei;s during a mediation may be 
a poor predictor of outcome? In the opposite circumstance parties wish to 
continue but the mediator believes it is time to bring things to a close. A group 
may fall in love with itself and find it difficult to end. Or parties 
communicating well may nevertheless develop separation anxiety when they 
contemplate moving ahead without mediator assistance. In some cases, party 
stamina for conflict and impasse may exceed that of the mediator. 

Neutrals Disagree with Each Other. In cases where there is a team of neutrals, 
members of the team may have different proclivities and tolerances for ending 
vs. continuing a process. What "diagnostics" should they look at to determine 
whether pressing on or finding a graceful exit would be in the better interest of 
the parties? How do you avoid giving up too soon/too easily versus how to 
avoid holding people in a process that is no longer serving their interests 
sufficiently? 

In a strong co-mediating relationship, competing tendencies between neutrals 
about whethe• and when to end are likely to provide a helpful balance. Such 
neutrals might choose to handle their differences transparently, including the 
parties in a discussion of their divergent views. Alternatively, co-mediators 
might opt to resolve their differences in private consultation with the goal of 
offering the parties a unified message about the end game. Either way, parties 
are likely to get the benefit of a well-considered approach from such a 
partnership. 

I.A. Self-Determination, require& us to conduct the process "based on the principle of party 
self-determination," ~pccifying thot "ipjorties may exercise self-determination at a.ny stage of a 
mediation including ... withdrawal from the process.' 1'o give us the necessary leeway to 
perform our ma..~c, the Standard goes on to qualify our obedience to the principle of sclf­
determination. Subsection I.A. l. provides that we may need to balance this "fundamental 
principle of mediation practice• with our "duly to conduct a quality process.' So much for 
bright lines. On the other hMd, phew! u 
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Implications for Practice 

When things seem to be gelting messier rather than headed for a tidy, 
comfortable close, when that light ahead is more likely an oncoming train than 
the other end of the tunnel, what is a mediator to do? What thol.lghts might 
mediators have rolling around in their minds when considering whether and 
how lo influence the end of a process? Here are ten questions mediators may 
want t.o consider and which just might help stave off the nightmare ending. 

1. Are you the only one who needs more closure? (It's a mediation, not a 
hostage situation.) 

Sometimes, without fanfare, parties are clear that they're done and ready to go 
home. This happens regardless of whether they loved or hated the process or 
outcome. They've just reached their limit and their hearts and minds are out 
the door. Be open to the signs of this. Resist the impulse to drag them 
through a ritualized closing process to satisfy your notion of a good ending. 
Wrap things up, mercifully and quickly, before parties start to feel as if they're 
in mediation jail. You can always linger and do the closure thing with any 
remaining parties who feel the need. But beware of tacitly encouraging 
impatient parties t.o leave too early. Sometimes haste is not in their best 
interest and, if you can hold them a bit longer to be certain the substance is 
concluded, they and the others will be grateful that you did. 

2. What does it mean when a party threatens ta or actually storms out? 
(Anticipating the calamity) 

Probably not, "Gee, this sure is a fabulous process!" But it cou ld mean any 
number of things. Perhaps something was said that the party found terribly 
upsetting. Perhaps the party wants to intimidate others in the room. Perhaps 
the party wants attention. Perhaps, but not necessarily, the party is signaling 
the end of the process. In volatile situations, where parties might seem 
inclined to use stormy departures as a form of expression, it may be possible to 
negotiate a deal up front that will benefit the proceis. Recognizing that parties 
may choose to leave at any point , ask them in advance if they will agree to t.alk 
with you (in confidence) before walking out. •rf you begin to feel this isn't 
working for you, like you want to leave, please ask for a break and let's talk ." 
The purpo.se is not to talk them out of their inclination, but to understand 
what is on their mind and to see if there is a way to address their needs in the 
process. Apart from the value of such conversations, should they ever occur, 
legitimizing and reinforcing a party's right tci leav~ may take the wind out of a 
potentially disruptive departure. ·· 
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3. Are these pa.rties capable of procrastinating until the end of time? (Have a 
plane to catch) 

When you are dealing with parties who will fill whatever time they think is 
availahle and will only get serious five minutes before the end, establish a non­
negotiable ending time. 

4. Js tN.s a nap or afim.era.l? (Calling it a nap might make it one} 

If you can't tell whether an impasse, breakdown or other type of pause in the 
process is final, help the parties characterize it as a hiatus rather than an 
ending. The cease in negotiations may have a sobering effect on one or more 
partie!'l and cause them to reassess their negotiation posture. If lhe time comes 
when they are ready to resume discussions, the hiatus characterization will 
allow them to come back to the table without losing face. It will also give them 
license to be in contact with you so that you can help them figure out whether 
and when to come back-without any party visibly taking the first step. 

5. Have you reached the point where your greatest contribution to the parties' 
progress would be to leo.ve? (Too much of a good thing} 

The goal here is to give the parties no more and no Jess than what they need. 
The "no more• part is often harder than the "no less" part, especially when you 
are being paid by the hour . Don't shrink from a clear-eyed look at whether the 
parties arc now positioned to do for themselves what they once could only do 
with your assistance. Helping the parties realize that they don't need you any 
more may be bad business but it's great mediating-and in the end it's probably 
good business as well. 

6 . Did anyone besides you notice hDw much was accomplished? (Offer a 
humble catalogue} 

Some of the biggest achievements of a process are invisible to the parties 
immersed in it. Identify and draw attention to the less obvious benefits and 
accomplishments but do so with humility. Don't presume the value that 
parties' attach to particular outcomes; take care in characterizing 
achievements, erring on the side of understatement, lest you be perceived 
(perhaps accurately) as touting your own mediative tour de force oblivious to 
how the parties experienced matters. Don't make a mole hill out of an ant hill, 
but be sure the ants know that they've made a hill. 

7. Did the process unfold in such an unexpected way that no one knows what 
the ending is supposed to look like? (Shifts happens} 
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This is a corollary to questions 5 and 6 above. Sometimes ilie mediation 
carries the parties to a new place that renders their initial goals irrelevant. 
Perhaps a greater level of understancling has created more tolerance for 
conflicting perspectives and what was once a burning issue no longer seems 
urgent, though it remains unresolved. Whatever the particulars, a once 
u nbearable constellation of circu mstances has shifted. In these cases, there 
may be no obvious endpoint. Rather a t any number of points you can help the 
parties take stock of where they are, bring their process to a close, and return 
their somewhat transformed situation to the unmediated world wh ere it will 
continue to unfold. 

8. Is it party time? {Love fest or vanishing act- <miy !he p art.ws know for sure) 

At the su=ful conclusion of a long, arduous proces-<>, help the parties 
explore whether and how to celebrate their en ding together. In a multi-party 
case, it is rare that everyone is both privately and publicly pleased enough with 
the outcome to pop the champagne cork together (one party's triumph is often 
another party's embarrassment). But what a kick when it happens. Be careful 
not to force the issue and recogni?,e that the parties may need a breather 
between resolution and celebra tion (even if°they don't recognize it, you may 
need to help them do so). They also might need you, the neutral, to toss the 
idea out to them, to help them sort out the pros and cons, and, if the pros 
prevail, to help them design an event that is true to their collaborative s uccess. 

9. What ara the parties reading into their ina.bility to reach agreement? 
(Addressing the ~wha_t does this_ say about me" question) 

When a process concludes without a resolution, parties might feel a profound 
sense of failure--not only did they find themselves in a dispute for which they 
sought mediation (for some, a sign of failu re in itself), but worse yet, they 
couldn't even succeed with a mediator's help. "What's wrong with me?" they 
may be asking themselves or fear being a sked by others. You can provide a 
more positive-and arguably, more accurate--response to this unspoken, sclf­
flagellating question than the one they are likely to give themselves. Your 
alternative response might include: acknowledging that it's a really hard 
situation; commending them for their courage in giving mediation a try despite 
the magnitude of the challenge; applauding their hard work and creativity 
during the process; and pointing out that, whatever happens going forward, 
they now have the satisfaction of knowing that they made an earnest attempt 
to resolve it and found no easy answer around the corner to meet them . 
Sin cerity here is a plu s (avoid r eferring to note-cards when making this 
speech). 

10. Is a happy ending too good to be true? (Dare to burst the bubble) 
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Overview 

As mediators our work necessarily includes being wilh people who are in conflict. ln the 
pmcess, our own reactions to the suhject matter of the conflicts and to conflict in general become 
stimulated. Especially because oftl1ese reactions, we each neecl lo care for ourselves-to 
supPQrt ourselves to contioue the work of stepping into the conflict arena. All too often we fall 
short ol'the critical voices in our heads tbat judge us against an impossible standard of 
perfection. Each of these thoughts triggers a cascade of neurochemical releases that are 
consistent wilh believing lhat th011ghl. We don't enjoy our lives when we are experiencing this. 
We doubt you do either. 

This article provides an overview of how to use the skill of self-ernpa thy from the body 
of work initially developed by Marshall Rosenberg, called Nonviolent Communication. (F01 
more infonnation see: CNVC.org) We have built upon our undernunding of Marshall 's NVC 
mediation model, and here write about the aspect of that model that we can, and regularly do, 
apply to care for ourselves in the course or our work and day to day life. Oni: of the in.sights of 
N VC is to recogni7.e that each of us is animated, moment by moment, to meet our n"t!dS. By 
"needs" we are referring to those qualities that enable us to survive and thrive. These are 
un iver~al to all humans, such as the need for air, sustenance, shelter, touch, care, protection, 
autonomy, celebration, intimacy, etc. (For a list of need• see: hltp://cnvc.org/en/what·nvc/needs· 
list/needs-inventory). A key aspect of this self-empathy process, in addition to greater presence 
wilh our inner experience, is to translate and tninsform our internal judgmental thinking of 
ourselves and/or others into needs met or not. 

We distinguish lhree di!Terent phases in which mediator self-<>are can be practiced­
before, during, and afi()I' mediation. Each oftbese phases is characterized by a conunon process, 
which is lO identify the needs on each side and have tbem understood by the olher aide. Before 
medial.ion, we typically want 1.0 traJlSlatc judgme,nts ahout the parties in the conflict 01 about 
ourselvtlj;. These judgments disconnect us from ourselves and others. Transforming our 
judgments, into self-awareness of our present moment experience, reconnects us to ourselves and 
makes us available for connection wilh others. During the mediation, thoughts of judgment often 
arise about something that a <li•'J>ulllnt has said or done, or even something that we have said or 
done. Judgments such as these tencl to result in being Jess connected wilh the parties Rnd 
ourselves. Following the meclialion, we so oflenjudge our contributions and those of the others 
involved. We can practice self-care again in this context. For this article, we will locus on an 
example from the phase of post-mecliatlon. Of course, we hope you will sec that this life-skill can 
also be applied to all the phases of mediation, and in fact can support you in all areas of your life. 

lncrc.asing Self-Awareness: Noticing Internal Contlict 

Before we get into a specific example, it migbt be helpful lD look into how we might 
realize that we are in conflict internally. Our experience is that any time lhal we have judgmental 
thinking of ourselves or others happening ln$idc us, we are in a state of internal conflict. There is 
an absence of inner peace and centeredness . We can often go for hours, days, or even weeks 
without rea lizing that we have warring \'Oiccs within. We have found various clues useful to alert 
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ourselves that we may be in conflict iniemally: thoughts, bodi ly sensations, and our inll:rnclions 
with the envirourneJ11. 

For some people the clearest s ign of internal discord will be thoughts of judgment of 
oneself or others. For example, if an interaction witl1 another person during mediation did not go 
lhc way we would like, we might notice thoughts of blaming; "I messed up." "l sl1ould have 
done it Otis way or that way." "Well it's really so-and-so's fault, if he had been this way or done 
that then things wouldn't have been so screwed up." These voices continue 10 go back and forth, 
and •mm1ually we catch on and notice that we are blaming ourselves or other people for what 
happened. 

We might nol notice these voices; they may be under our radar, or we fool ourselves into 
thi11king that we are not blaming anyone, even thinking that we are above doing !hot We mighl 
notice, though, that we feel crummy when we recall tiie mediation or think about a specific 
interaction. When any kind of thoughts exii;t in our consciousne.-;s, we will aulomatically have 
feelings that are consistent with them, e1•cn if we are not fully aware of the thoughts at the time. 
111us, we might first become aware of the feelings we are having, which can alert us to look for 
the thoughts that are creating those feelings. 

A third clue we might use to look for intcmal conflict is throngb reference to our external 
environ.meDt. We might noti~ tension around us, particularly in our interactions with other 
pooplc. Sometimes things just are not going very well; perhaps we have a sense of walking 
through thick mud, things are arduous instead of easy and flowing. In these cases we might want 
lO look internal!y to see if our external enviroruncnt is simply a reflection of an intemul tension 
caused by blaming, criticizing, or judging oorsclves or other people. 

The Strucrure of Internal Conflict 

Whenever we find these thoughts of judgment and criticism, wc arc in intamal conllict. 
Every momeut we are making choices, so wc have a part of ourselves that makes those choices. 
We call that at voice within ourselves the "chooser." However, we also have a part of us that 
evaluates our choices. Often, however, that voice, wbich we can call the "educator," tries LO 
educute through judgment, blame, and criticism. Generally, when anyone comes ot us from a 
judging and criticizing energy, whether someone outside of us or a voice in our own head, we 
will res ist out of our needs for respe<:t for our autonomy and choice; the chooser contends, after 
all, that il had good reasons for doing what ii did. Thus, we can often understand our intfilllal 
conflicts as being between these rwo parlli of ourselves, tile chooser and the educator. 

When the conflict stays in this dynamic, we don't experience the kirid of ease, peace and 
self-<:onnectcd awareness that comes from resolution. We continually focus our attention how to 
avoid judgment, criticism and blame, in part by shifting these to others. This avoidance dyr.1amic 
can also undermine our confidence and abilily to interact effectively with others. Instead of 
learning how to avoid, we would prefer lO focus on creating whal we want in lhe world-to be 
drdwn forward by learning to meet our needs. Leaming a more S<tlisfying way to deal with lhcse 
intemal conflicts is a critical piece of mcdialor self-care. 
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The way out of the endless recording loop is 10 listen underneath what is being said by 
the chooser nnd educator. When the C<lucator speaks, we listen for the needs of ours that were not 
met by what we did, so we can !cam from the situation. With the chooser we listen for the needs 
we were trying to meet by doing what we did. In the example helow, we will see how the NVC 
mediation model, which can be used for inwmal conflicts, is designed around revealing the~e 
ne<:ds. 

Post-Mediation Selt~Carc 

One way to approach mediator self-care following a mediation is to anticipate that there 
will be internal judgments about how the mediacion wenl, judgments that are about oneself as the 
mediator or about the participants in the mediation. lfwe expecl this, then following mediation 
we can take some time to look for those judgmenti;, thus, pr~ptively approaching our 
proclivity for self-judgment. 

We have learned that it helps to first identify what we like<l about how the mediation 
went and any "positive" judgments. We celebrate the things that we liked, the ways we 
responded that seemed to work or aspects of the session that are satisfied about when we recall 
them. As we celebrate these, we connect with whal needs of ours were met by them. for 
example, perhaps we liked what resulted from a certain response we made to a participant's 
expression of anger because it seemed 10 bring into her awareness her needs not met by the 
contlict. As we reflect on this memory, we notice that our own need for oonrrihution is met. 

In remembering what we liked about !he mediation and our needs that were met, there's a 
fullness and richness that makes it easier to approach tbe judgment'I we are having about what 
did not go as we would have liked. We might then ask ourselves whether there were times in the 
session when we foll uncomfortable, or responded in ways we did not like, and look for any 
judgments or blame we might be carrying as we think about the mediation. 

Often, people find it dill1cult at fust to separate out the different voices in their head. One 
way to become more proficienl at identifying them and learning to mediate between them is w 
externalize them. Since we have identified that these voices are in conflict., treat lhem as if lhey 
are separate people in a conflict siluat.ion, and mediate between the111. 

The goal is lO cvcnlually be able to identify and mediate these chooser/educator conflicts 
inlernally on your own. If at first, you practice externalizing an internal co11tlict and see it 
mediace<l outside of yourself a few times, it becomes easier lo distinguish the voices internally 
and get support from a person who can help you find the needs each voice is seeking to meet. 
Eventually, you are able to do the whole process internally. 

The following is an example of how to externalize an internal conflict, using the five 
stage l\'VC mediation model and ·'Three-Chair" learning process that we use in our trainings. 
The three-chair model consists of setting up a role-ploy of a conflict siruation, with one person in 
the mediator chair and two people as the disputants. Others might be present as coaches or 
observers, hut the simplest form consists of these three players. The role-play might be an 
imagined situation or a real situation that one of lhe people is in the midst of. for the pUIJloses of 
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this article, of course, we are using an internal conflict; thus, the two disputants are the two 
voices in conflict-the educator and the chooser. 

To set up this kind of role-play, the person with the internal conflict tells the role-playing 
disputants what these internal voices say. It is often enough to just give two or three sentence& 
for each voice. Though we can never be inside someone else's head, we have found in our 
trainings that we are all remarkably similar in the ways our judgments and criticisms operate; it 
is often plenty for someone to have just a couple of sentences to he able to accurately pomay an 
imcmal voice. The person whose conflict is being externalized can choose which role they want 
to play. Al times it might be helpful to embody one of the voices and experience receiving 
empathy for that part of oneself, or to be the mediator and give empathy to both sides. If enough 
people are present, he or 8he could also choose to be an observer. 

We will usc a real post-medial.ion example that oue of the author.; (John Kinyon) 
experienced in relation to critical judgments he was having towards himself following mediation. 
The mediation was belween a husband and wife. In the course of the session, John expressed his 
thoughts uhout the behavior of the husband, who was expressing himself in what John perceived 
to he an angry and unhelpful manner, along the lines of the following: " I.ook at how you ere 
talking to your wife right now. I think that's what she is talking about." The man afterwards said 
he felt "beat-up on" hy what had been said, and thought John was siding with the man's wife. 
Upon reflection, John realized that he did have some negative judgments about the way the man 
was acting, which inadvertently came out \vhen he offered his perspective on the man's behavior. 
He thenj1ulged himself; his educator essentially saying to the chonser, "you screwed up, you 
should have known better." 

To put this internal conflict into the thrce-chaic model, one person would take on the 
voice oftbe part that chose to express to the man ahout his behavior, and another person would 
take on the voice of the part lhal judged that action. For this example, let'8 say John plays the 
mediator of his situation. For clarity, let's call the educator voice in this example Educator, and 
the other voice Chooser. John would stal'l with one of the parties and ask to hear what that person 
had lO say aboul the conllict. In the case of self-judgment it can be helpful to begin with the 
voice of the educator as that voice is Jess likely to be able to hear anything else until it has first 
been heard. 

This voice o!Wn expresses itself in terms of good and bad, right and wrong, and 
"shoulds" of how we should have acted or what we should haw done, for example: "What the 
hell were you doing? Y Oll were completely unprofessional; you used your authority as mecliator 
to make a point. It was wrong. You hurt the guy, and most of all, you made the situation worse 
because the guy thought he was being judged. You weren't doing what you were tbere to do; you 
weren't doing you job. You idiot." 

The first ~1ep is for John, in the role of mediator, to empathically connect with Educator, 
which might sound something like: "Arc you upset because you really wanted to contribute to 
this ma.11 being understood, and to creating understanding and connection be1ween him and his 
wife'?" This process might take a number of guesses to connect with what is a~urate for the 
person playing this role, hut for now let's say that it was abom needs for contribution and 
understanding. 
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The second stage of the mediation model is for the mediator to reque.~t for the other 
party · in this case, Chooser-to reflect back the needs he just heard stated. John might say to 
Chooser, "Would you be willing to just tell Educator that you heard him say his needs were for 
contribution and understanding?" Occasionally this requires some additional empathy for any 
reluctance or w1 explanation of the purpose of doing so, but typically people are willing to reflect 
bllCk what they heard the other say with this kind of additional support. The point of doing so is 
for Educator to trust that Chooser has heard him. 

Stages tliree and four are a repeat of the firsl two, with the attention now on the other 
party, Chooser. The mediator asks Chooser for his account of whal happened. With int.emal 
conflicl, lhe voice of the chooser often sounds defensive. Chooser might say something like, 
"Well the guy was being a jerk! I just wanted lO give him some feedback, like, 'hey buddy, take 
a look at yourself; you're talking in a way that is not going to get you whal you want. Wake up! 
You're getting all rage-0holic talking 10 your wife this way, what do you think is going lO 
happen'?'" I just wanted to let him know lhal I didn't trunk what he was doing W1IS helpful." ' 
Jotu1 attempts to listen through the defensiveness and respond by guessing what needs Chooser 
Vl'DS trying to meet by his actions. "It ~ounds like you were co11cemed that the man's actions were 
sabotaging his goals for being in mediation., and wanted lo contribute to him heing understood 
and getting his needs met. Is that right?" Again, it may take a few rounds of dialogue to gel at the 
needs that Chooser was trying to meet by what he chose to do. After these needs are clear, the 
mediator then turns back to £ducator and nsks him ifhc would be willing t.o say lhal he heard 
Chooser state that his needs were also for conlribution and understanding. 

Once you have sufficient clarity that you are beginning to media le internal conflicts in 
your hcud, the second and fourth stage~sking the other party to reflect-are oft.en skipped. 
However, it can be a powerful exercise to try to include them. When we huve int=al conflicts, 
we lend Lo flip between identification with each voice; one moment we are identified with the 
cducalor, anolher moment with the chooJ>er. Staying with one voice and as Icing it to reflect back 
the net:ds of the other can assist in the process of reconciling fhe two voices as well as help us 
recognize more easily lhcse different parts and how they inleract. This can be a bit confusing, 
however, nod it is helpful lo have another person to assist you, or you can track the mediation 
using a recording device or on paper, keeping notes on what each side says and the needs each is 
lrying to meet. 

In the NYC mediation model, lhe&e first four stages constitute what we think of a.• the 
COllJlection phase of the mediation; thAL Is, the purpose of these four stages arc to connect the 
parties with each other. You know they arc connected when they are hearing each other, as they 
would each like to be heard. These four stages are repeated as many Limes as necessary to create 
this coimection. Using these fina four stages, we are slowing down 1hc conversation so each side 
gets heard to their satisfaction, not only at tho story level, but at the need levcl- lhc level at 
which the disputant identifies the basic human need he or she is seeking lo meet by doing wha1 
she or he arc doing. 

The fifth stage moves inlO \he resolution phase of mediation. Once tl1e panic.~ ore 
COWlccted, they often begin to spontaneously collaborate towards creating strategic.~ thot will 
meet all of the needs expres8t:d. The mediator in this las1 stage a:isists the parties by continuing lO 
tilcilitatc any unresolved issues thu1 come up (even sometimes moving back into sra11es l through 
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4 if nt:eessary ), and by helping the pru-1ies create strategies that are doable, and iI necessary lhal 
include agreements which aie inlt!nded to increase the likelihood that the primacy agreement will 
be fulfilled a.• contemplated. 

In an internal mediation, howcvl.ll', lhe fifth stage is different since there is not a 
" resolution" in the sense that there would be in a regular mediation. In an internal mediation, the 
resolution phase is more of a proce~ of learning; using the infonnation that has emerged Ju the 
firs! four phases, the person can reflect on what they might want to do going forward. This might 
include thinking about what they might tlo differently in a sionilar situation in th~ future, and i( 
might include planning for a follow-up to the interaction that led to the internal conflict. 

for example, after mediating the above internal conflict, John realized, "I really like that 
1 was trying to be honest and straigbtfoiwo.rd with the guy, but I want to find a way to convey 
that honesty in a way tltat doesn't have any judgment to iL I want to do it in a way that L' 
connt:cting and supports understanding. When I have a reaction, I don 'l wam the reaction to be 
speaking for me; I wanl to speak from what 1 care about, what I value." In the neic.t mediation 
session with the couple lhe husband brought up that lie bad felt "beat-up" in dtc prior session by 
what John had said. In response, John expressed his mourning about what had happened, saying 
$omething similar to the following, "You know, I was having some reactions to what you were 
Mying that were about me and were making you wrong. l regret not being able to hold you and 
your wife eqlllllly in bow you were trying to m<let your nocds. Would you tell me how you feel 
hearing what I just said?" John then empalhi~ed with the man's response to this question. 

In order to make sure that whatever value comes out of doing this type of internal work 
does not tmd up simply being forgotten or put aside, it is helpful to think of this whole process as 
part of a learning cycle. This cycle has three stages: planning/practicing, doing, and learning. The 
planning/practicing stage often starts wilh mourning needs not met by some aspect of our 
conduct. And out of this clarity about what nt:t:tls of ours are not being met, we may male a plan 
of how we imagine we might be able to conduct ourselves in the future so as It> increase the 
likelihood we wiU have our needs met. For e.umple, if wc decide to have n follow-op 
conversation to the interaction that sparked our i111cmal conflict where we try on the new 
behavior that we want to integrate, we make a plan about how to do that. We might practice in 
our beads what we want to say to the person. It can help lo again enlist another pe~son's ~upµort 
lo role-play t.hc interaction so we can practice out loud the things we would like to say and how 
we would like to say them. We might even ask the other person to react in wuy.; that we fear the 
person might, am! practice our responses. Then, in the doing stage, we have that interaction as 
best we ~an. All.crwards, we move into teaming by celebrating the things that went well, and 
again looking to see if we hnvc judgments or criticism ahout any part of it, particularly judgment 
of our own actions. If we find we do, we can then distinguish the voices of the educator (telling 
u~ what we should have done) and lhe chooser (defending what we did), and go through the 
1nediation process described abO\'e. This learning cycle is a very effective way of moving us 
rowards implementing the changes we would like to make; each time we go through it, we 
incrementally increase our obilities to acl in new ways through reflecting on what happened, 
distinguishing our judgments about it, identifying tbc needs we hope to mecl, developing new 
strategies to try to meet them, :md implementing those strategies. (For more about using this 
model to support personal change, sec: NVC Contlict Coac.!iing, by Ike Lasater with Julie Stiles, 
http://cnvc.org/eninvc-conflict-coaching.) 
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Conclusion 

We have offered a description of a way we use to care for ourselves in our work as 
mediators. This approach to mediator self-care is an exte11sion of our basic approach to 
mediation. When we are asked to act in the role of mediator we use the same approach as we <lo 
when mediating between the warring voices in our own beads-we set about to have each person 
to be heard as to their needs, not just their story. 

We are writing a book about our approach to mediation aod hope in the next year or so to 
have that for you. Until then, what we have writtcn about our approach is collected at lhe 
following site: http://wordsthatwork.us/site/articlesandbooks.phtml. 
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Hawking Our Wares in the Marketplace of Values –  
Sell Quality Not Cost When Promoting Mediation; the 

Interplay of Global Norms of Justice and Harmony in the Mediation Forum 
 
I. Introduction: A Tale of Two Panels – Meta Considerations Emerging from the 
Conference 
 
 One benefit of an event like Fordham’s 6th Annual Conference on International 
Arbitration and Mediation is that it affords participants the occasion to hear experts in the 
field – those on the panels and those in the more comfortable audience seats – express 
observations and insights that lead the listeners to further, general reflections on ADR.  
My presentation for this conference, titled Attitude, Atmospherics and Techniques in 
Transforming Impasse into Opportunity was delivered for the first day’s panel: 
“Mediation: a Functional Approach.”  The Conference director, Art Rovine, so dubbed 
our panel to distinguish it from the next day’s mediation panel, which focused on 
variations in mediation across the international spectrum and thus was named: 
“Mediation: Geography and Institutions.”   
 

Our own, earlier panel’s focus was on approaches, skills, insights, and techniques 
in mediation, and process variations, without necessarily making comparative references 
across nations or cultures.  For that panel I drew on an article that I contributed to a 
recently published book on impasse breaking.1  This article bore the pithy title: The 
Technique of No Technique: A Paean to the Tao-te Ching and Penultimate Word on 
Breaking Impasse.  This piece – appearing in a compendium of impasse breaking 
techniques – makes a simple point.  When it comes to promoting continued party 
engagement and resolution, of far greater effect than any technique or method is the 
mediator’s character, orientation and presence.  More particularly, this presence 
communicates a caring and openhanded connection, a quality of deep listening and 
flexibility, and the trust and respect that engenders confidence and generates a reciprocal 
attitude from the parties.  It is more important to be freshly and deeply attentive and 
responsive to what actually presents itself in mediation than to be busy sorting through, 
and applying tools from, one’s bag of impasse breaking tricks. 
 
 We will return to the central message of that article and my presentation later in 
this chapter.  For now, we should note that the presentation drew heavily on 2,500 year 
old Chinese classic: the Tao te Ching.  This classic is the most central text of the Taoist 
tradition, which, along with the Confucian and Buddhist traditions, constitutes one of the 
three major religious-philosophical traditions of China.   
 

Having disposed of my duties as panelist on day one, I relished the opportunity to 
hear the geographically oriented panelists speak on day two.  Sure enough, a second of 
these three Chinese traditions was featured in Joseph McLaughlin’s remarks.  When 

1 Definitive Creative Impasse-Breaking Techniques, Molly Klapper, ed. (New York State Bar Association 
2011).  
http://www.nysba.org/AM/Template.cfm?Section=Shop&template=/Ecommerce/ProductDisplay.cfm&Pro
ductID=5141 
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discussing the viability of mediation as a process for use in China, Joe McLaughlin 
observed that the Confucian tradition, as one which values harmony in the five relations,2 
has long supported the use of mediation.  He made this point in the context of discussing 
cultural differences, and followed a bit later with a memorable tale from his own 
experience representing the Chinese government in an arbitration.  When he reported a 
legal victory, his client’s representative, a Chinese minister, to Joe’s surprise described it 
as a “catastrophe.”  This victory had caused the counterparty to “lose face,” making it 
much harder to negotiate a compromise through the use of a neutral third party and to do 
business together in the future.  Again, there, a higher value was placed on harmonious 
relations than on being “right” and victorious.   
 
 Another aspect of Joe McLaughlin’s remarks caught my attention.  Joe began his 
presentation with the question of how to incentivize parties around the world to enter the 
mediation process – this was not specifically a geographical question but a universal 
question to institutions and parties.  His response lists the most commonly referenced 
grounds: savings in time and cost, and reduction of disruption.  He adds to the list the 
results of a recent study which shows that parties are often ineffective at predicting court 
outcomes.  Plaintiffs frequently reject offers in mediation that exceed what they get at 
trial.  Defendants, while less frequently wrong, are on average off by over $1 million to 
their detriment when they make the error of rejecting an offer and waiting for the trial 
outcome.  Finally, Joe noted that mediation affords parties flexibility in designing 
resolutions that take into account not only the relative legal risk and cost, but also other 
factors, like the possibility of an ongoing business relationship.  This places a value on 
party autonomy, as well.  
 
 I came away from Joe’s remarks mulling over two interrelated reflections.  First, 
what do we risk when we sell ADR, and mediation in particular, by focusing on savings 
in time and expense?  What should be mediation’s chief selling point?  For me, Joe’s 
mention of flexibility, autonomy and even his cross-cultural insight into the importance 
of harmony in Chinese culture hold the key.  In selling mediation, we can describe what 
is unique about the mediation process itself – how it affects parties’ communication and 
relationship; how it liberates parties to consider a wide range of needs, interests and 
realities; its humanistic focus; its possibilities for empowerment, recognition and 
understanding; its fostering of creative and appropriate resolutions; and its unique 
capacity to serve as a forum for the integration of the norms of justice and harmony.  
Quality of the process, rather than quantitative measures of time and expense, is major in 
selling mediation.   
 

This leads directly to the second reflection. As a forum that fosters effective 
communication, respect for parties, and the ability to adjust to party needs, sensibilities, 
values, principles and circumstances, mediation is an ideal setting to bridge cross-cultural 

2 These relationships run between: (1) ruler and subject; (2) father and child; (3) husband and wife; (4) 
older sibling and younger sibling; and (5) elder and junior friends.  [DEVELOP THIS FOOTNOTE TO 
DISCUSS: li, propriety; jen, humanity; reciprocity; yi, righteousness; 
http://faithresource.org/showcase/Confucianism/confucianismoverview.htm, Chan, Wing-tsit, A Source 
Book in Chinese Philosophy. 
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misunderstandings.  A corollary is that in mediation, as a facilitated negotiation, it is 
critical to recognize cultural differences that might, if misunderstood, impede the 
negotiation.  Some of a broader set of classic examples are misunderstandings where one 
culture might be communicate directly where another might communicate indirectly; 
high or low context cultures; cultures which are more assertive or more accommodating 
or conflict avoiding; hierarchical as opposed to egalitarian cultures; cultures where with 
different boundaries between the public and the private; cultures more or less comfortable 
with uncertainty; and cultures focused more on long term relationships or on short term 
transactional outcomes, such as in the Chinese minister example cited by Joe 
McLaughlin.3  Mediators sensitive to these cross cultural differences can help parties 
grow in understanding and avoid needless impasse. 

 
It is natural for a regular conference on international ADR to reflect on cross 

cultural differences and on means for bridging cross cultural misunderstanding.  This 
model presumes a pluralistic global community.  While pluralism is rightly in vogue, we 
cannot fail to observe such remarkable growth in global community that, occasionally, a 
universal human community emerges.  As a, perhaps, novel advance in this discussion, 
we will take a step beyond simply looking to avoid cross cultural misunderstandings in a 
pluralistic world.  Beyond bridging divergent communities, there are times when we can 
borrow cultural norms or values from different communities to enhance our own – to the 
benefit of each.  One instance can be found in appropriating the harmony norm that Joe 
identified, which can be found in both Taoist and Confucian traditions, to clarify the 
nature of mediation and to enhance the quality and function of that process.  Thus the 
second effort in this piece will be to consider mediation as a forum for integrating the 
norms of harmony and justice.4 

 
II. Selling Quality, Not Quantity, in ADR At Home & in the International Market  

 
The use of alternative dispute resolution processes continues to rise both within 

the United States and on the international scene.  As cross border transactions increase, 
there is a growing desire to find dispute resolution forums that offer no “home court” 
advantage.  Arbitration and mediation provide an answer to this need.  The New York 
State Bar, for example, has recognized the importance of ADR to international business 
transactions through the work of a Task Force in which Joe McLaughlin played a 

3 Fascinating work on cross cultural differences has been undertaken by Geert Hofstede.  Charts by which 
he compares cultural differences of various countries can  be found at:  http://www.geert-hofstede.com. 
4 For roughly 20 years, I have seen mediation as a unique forum with the extraordinary capability of 
integrating the norms of justice and harmony.  Apparently, I am not alone.  Approaching the end of this 
paper, I found a far more detailed exposition of this theme in the work of Omid Safa, In Search Of 
Harmony: The Alternative Dispute Resolution Traditions Of Talmudic, Islamic, And Chinese Law 
(December 2, 2008), 
http://law.wm.edu/academics/intellectuallife/researchcenters/postconflictjustice/documents/Safacomparativ
elawpaper.doc.  See, also, A. Berner, "Divorce Mediation: Gentle Alternative to a Bitter Process", in Jewish 
Law Articles, > www.jlaw.com/Articles/berner.html (visited 12 March 2000), suggesting that the search for 
peace and harmony is given paramount importance by of the same traditions whose prophets have 
trumpeted the call for justice.  See, also, Berner’s unpublished, "Pshara: The law of Compromise & Justice 
in Jewish Jurisprudence." 
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significant role.5 Further evidencing the recognition of the importance of arbitration on 
domestic and international fronts, the NYSBA Dispute Resolution Section has issued 
protocols for discovery in domestic commercial arbitration and for international 
arbitration.6 

 
 
As ADR use spreads, providers and enthusiasts, including counsel who would 

introduce the idea of mediation to their clients or adversaries, continue to refine their 
sales pitch.  For years, savings in time and cost have been major selling points for 
mediation, and not without good cause.  There is little doubt that cases can be brought to 
resolution in mediation in far less time and for much lower cost than would be incurred 
were the case to continue down the litigation track.  Despite this intuitively plain 
observation, years ago, the RAND Corporation issued a report concerning mediation in 
Federal District Court pilot programs, stating that there was no statistically significant 
evidence that mediation saved parties time and cost.7  This caused quite a stir in ADR 
circles.  Closer analysis of that report revealed that emphasis needed to be placed on the 
concept of “statistical significance”; RANDs data was just too thin.  The available data 
did show, in the limited cases studied savings of time and cost, after all.8  Subsequent 
studies and the wealth of experience with mediation over the years show that mediation 
does save parties time and cost.9   

 

5 See, Final Report of the New York State Bar Association’s Task Force on New York Law in International 
Matters, with accompanying brochure “Why Choose New York For International Arbitration?” June 25, 
2011, 
http://www.nysba.org/AM/Template.cfm?Section=Home&Template=/CM/ContentDisplay.cfm&ContentFi
leID=53613. The Report offers reasons to adopt New York law in international transactions, and to feel 
comfortable resorting to New York courts.  Nevertheless, the Report stresses advantages that can be found 
in using ADR processes as well.  It annexes a brochure on international arbitration (beginning at page 85), 
and also contains a section stressing the importance of mediation as an alternative to both arbitration and 
litigation.  See, id., at page 34. 
6 In 2009, while I was Chair of NYSBA’s Dispute Resolution Section, a task force led by Carroll 
Neesemann, John Wilkinson and Sherman Kahn published a Report on Arbitration Discovery in Domestic 
Commercial Cases. See,  
http://www.nysba.org/Content/NavigationMenu42/April42009HouseofDelegatesMeetingAgendaItems/Dis
coveryPreceptsReport.pdf.   That report addressed proposes a balance between the extremes of excessive 
and insufficient discovery aided by a list of factors to be considered by arbitrators in making discovery 
decisions.  The following year, NYSBA’s Dispute Resolution Section prepared a set of Guidelines for the 
Arbitrator’s Conduct of the Pre-Hearing Phase of International Arbitration.  See,  
http://www.nysba.org/Content/NavigationMenu42/November62010HouseofDelegatesMeetingAgendaItem
s/internationalguidelines.pdf. 
7 RAND, “An Evaluation of Mediation and Early Neutral Evaluation Under the Civil Justice Reform 
Act”(1996)(the “RAND ADR Report”).  
8 See observations of Report of New York County Lawyers Association Committee on Arbitration and ADR 
Comment on ADR Program Implemented Pursuant to Civil Justice Reform Act of 1990 In the United States 
District Court for the Eastern District of New York, as sent to the ADR Advisory Group to the United 
States District Court for the Eastern District of New York, (September 22, 1997), 
http://www.mediators.com/adr-com.html. 
9 See, e.g., Report to the Judicial Conference Committee on Court Administration and Case Management, 
entitled "A Study of the Five Demonstration Programs Established Under the Civil Justice Reform Act of 
1990," by The Federal Judicial Center, (January 24, 1997). 
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One factor that emerged from the early RAND Report was that, apart from 
benefits of time and cost, the vast majority of parties and counsel who used mediation 
were satisfied with the process.  Satisfaction studies begin approaching the most 
significant features of mediation – that there are process differences that create a different 
quality of experience for participants in this form of dispute resolution.  It is important 
that mediation experts, attorneys, in-house counsel, and corporate representatives 
responsible for the creation or choice of dispute resolution mechanisms keep their focus 
on this qualitative benefit of mediation.  Beyond quality of the process, flexibility of 
results and attendant control of the dispute resolution outcome is also a key, related 
selling point. 

 
Apart from RAND type challenges on time and cost, which have generally fallen 

by the wayside, one reason to stay focused on qualitative benefits is the consequence of 
quality or value-based critiques.  To argue primarily in terms of time and cost can lead 
purists and persons of integrity to conclude that they are willing to wait and pay the price 
for the “right” result.  These users might believe that they should reject mediation as a 
poor substitute for justice; a lazy, pusillanimous short cut; and avoidance of cost, delay, 
risk, and difficulty that persons, or companies, of integrity would face.  The argument 
continues that we need legal outcomes to build the great society; to enhance long term 
utopian goals of progressive development of social good.  If, as a society, we are to send 
a message to future disputants that certain rules must be obeyed, then short term losses – 
in the form of cost, delay, risk and disruption in connection with a particular case – must 
be shouldered by today’s disputants for the benefit of future humanity.   

 
In short, the preceding critique puts the norm, value and ideal of justice front and 

center.  We will turn later to examine the role of justice in mediation and to consider the 
degree to which individualized justice, as well as positive societal impact, are furthered 
by that process.  We will address that in the context of a discussion of mediation as a 
forum in which we can integrate the norms of justice and harmony.  At this point, it bears 
noting that a focus on quality of the mediation process and the benefits it offers in 
controlling and fashioning an appropriate outcome does not generate the same offended 
reaction as do arguments about time, cost, and disruption.  This does not, of course, 
negate the additional efficiency values of saving time, limiting cost, and reducing 
disruption through mediation.   

 
III.  Qualitative Advantages Fostered by the Mediation Process 

 
Listed and developed below are aspects of the mediation process which provide 

qualitative advantages over dispute resolution approaches found in litigation and 
arbitration. 

 
Depth and Range 
 
Mediation has been variously defined.  A centrist view is that mediation is a 

negotiation or dialogue facilitated by a neutral third party.  Many things can happen, 
emerge, and be addressed in a negotiation or dialogue.  The wide range of human 

563



valences addressed in mediation is part of what makes this so rich and rewarding a 
process.  We go far beyond assessment of legal issues and can span the range from 
intimate personal disclosures, to business considerations and financial constraints, social 
pressures, hierarchical concerns and personal, philosophical, cultural or even religious 
values.  A skilled mediator can facilitate discussion in a manner appropriate to each.  
Empathetic, compassionate listening appears for emotions.  Appreciative inquiry applies 
to values, experiences and perceptions.  Creative wonder fosters brainstorming.  
Reflective questioning and analytic clarity can develop legal alternatives; including risk 
and transaction cost analysis.  Thoughtful encouragement, practical engagement, and 
creative testing of possibilities foster business discussions.   Humor, tact, clarity, and 
sensitivity keep discussions moving between the parties and overcome snags, 
awkwardness and entanglements.  The ability to have these various human dimensions 
handled in a way that is appropriate for each is a vital selling point of mediation. 

 
Freedom 
 
Mediation, as Joe McLaughlin pointed out, has some universal features.  It is an 

expression of party freedom.  Parties, not counsel, court, jury, or arbitrators, make the 
decisions that affect the mode of their interparty communication as well as the outcome 
of their negotiation.  Freedom is a quality worth selling. 

 
Flexible, Free, Creative, Appropriate Resolutions (Individualized Justice) 
 
A corollary to this freedom is the nature and form of the parties’ resolution.  

Parties can fashion agreements that work best for their needs, independent from legal 
considerations.  They can do business deals that a court could never invent.  They can 
issue apologies which a court can never force.  They can preserve, restore, and even 
enhance relationships in ways beyond the capacity of any third party to impose.   

 
Acknowledging Actual Circumstances 
 
Mediation can take into consideration the entirety of parties’ circumstances and 

look to develop a negotiation process and resolution that is sensitive to and works for 
these circumstances.   These are wonderful qualities of mediation, well worth touting. 

 
Process Control, Flexibility and Responsiveness 
 
Unlike trial, mediation is a process which is designed for party control.  Mediators 

check in with the parties, and with counsel, to see whether it makes sense to continue in 
joint session or in private meetings, known as caucuses.  Mediators take cues from parties 
on what issues they would choose to address.  The flexibility and responsiveness of the 
process, to accommodate the reality, needs, interests, preferences, communication styles, 
and timing considerations of all  participants is yet another  selling  point worth 
highlighting.  

 
Fostering Empowerment and Recognition 
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Mediation theorists identify various quality enhancing features of mediation.  The 

transformative mediation school sees mediation as a process that can focus on the quality 
of parties’ communication, and as a consequence the quality of their relationship.  
Conflict, itself, is seen as a crisis in relationship.  The mediator in this view has the dual 
purpose of fostering party empowerment, and fostering recognition.  Empowerment 
involves recognizing the wide range of choices that present themselves at any moment – 
whether it is the choice to negotiate or not, choices to make or withhold disclosures of 
information, to express an emotion or simply to note it internally without expressing it, 
choices to engage in brainstorming, risk analysis, case and transaction cost analysis, to 
express empathy or understanding of the other party, and how, when and under what 
terms to resolve the dispute.  Understanding that one can make this range of choices 
builds a feeling of control and empowerment which, consequently, reduces that party’s 
defensiveness.  This generates the sense that it is safe to try to understand the other 
party’s perspective and to show recognition of that other party’s needs, interests, feelings, 
and life situation.  This growth of empathy or of recognition is the moral transformation 
from which “transformative” mediation draws its name.   

 
Building Understanding 
 
Similarly, mediators Himmelstein and Friedman promote an “understanding 

based” model of mediation.  This involves digging beneath the opposing positions or 
claims to understanding more deeply what is going on for each of the parties.  The 
mediator’s orientation brings peace, rather than conflict, into the room. 

 
Humanistic Focus Nevertheless Observing the Shadow of the Law 
 
These approaches, as well as the centrist, facilitative, problem solving model have 

a humanistic focus.  Of chief concern is not simply a set of rights that needs to be 
vindicated or obligations that need to be enforced.  People, and life realities – not simply 
surrounding systems or rules – have primacy in the mediation arena.  This is not to say 
that legal issues do not impinge on the parties’ bargaining or undergo analysis and 
development in discussions held within the mediation context.  Particularly in 
commercial mediation parties come to mediation with counsel, prepare the mediator with 
pre-mediation statements that can include law and legal analyses, and can participate in 
risk analysis that includes assessment of legal implications and possible outcomes.  This 
is underscored by the number of times the phrase popularized by Robert Mnookin is 
quoted: parties “bargain in the shadow of the law.”10  

 
Nevertheless, the mediation process is designed to cultivate discussion and 

exploration of much more than the legal shadow.  Using active listening skills – 
validation, empathy, clarification, summarizing, reflecting back – mediators foster an 
environment where parties’ emotions, perceptions, values, goals, aspirations – as well as 
hierarchical, social and economic needs and constraints – may be expressed and have 

10 Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 
Yale LJ 950 (1979). 
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significance.  Pure legal analysis might limit the locus of truth to a statute or a line of 
cases and their decisions and verdicts.  The humanistic focus of mediation recognizes 
persons, in all their simple depth and varied complexity, as a legitimate locus of truth.   

 
Holistic Healing – The Great Quality that Needs a Different Marketing Brand 
 
The word “holistic” almost invites a wry “Kumbaya.”  Its core meaning, though is 

that not the part, but the whole is involved in defining both problem and solution.  Not 
just the intellect, but emotions; not just the facts, but also values and perceptions; not just 
legal obligations, but equities and feasibility in light of financial capacity; not just a 
judgment based on past facts, but a recognition of present circumstances and future 
possibilities.  As indicated above, a comprehensive approach is taken in mediation.  
Mediators maintain a fully open mind and heart – a 360 degree orientation.  We have 
seen the humanistic focus that respects the person as a whole.  We have also seen that all 
actual circumstances are considered.  This openness and comprehensiveness – living 
people given a forum for genuine encounter in a living world – is major.  Law can have 
its black and white, and also grey.  Mediation is in living color.   

 
This living color includes not just the parties to the action, but other affected 

parties and the broader circumstances as well.  Workplace disputes can involve 
recognition of the broader hierarchy.  For example, in addressing a harassment claim 
against a manager, discussion of that manager’s objectives and pressures can, at times, 
build understanding.  When negotiating a settlement with a claim involving insurance, the 
various levels of authorization above the representative adjuster can be better understood 
and, possibly, given a human face.  Family pressures, social and community pressures – 
all can be acknowledged in mediation. 

 
The law also bears the weight of the broader society.  The need for precedent, 

stare decisis, the compromises that go into the drafting of a governing statute influence 
the creation of laws that impinge on the parties to a particular dispute.  A great difference 
between the way broader society is here seen as operating in law and in mediation, is that 
with law, the concerns might have nothing to do with the parties.  The parties bear their 
weight.  In mediation, understanding the broader circumstances, social or otherwise, 
offers illumination and lightens the load.  It creates opportunities for greater 
understanding, acknowledgment, and voluntary acceptance of the social reality.  It also, 
in identifying these surrounding others, can, at times, reveal ways to change the 
circumstances – arguments, offers, or adjustments that can be made to or for these others 
to make a resolution possible.   

 
Relationship Preservation or Enhancement; I And Thou 
 
In his seminal work, I And Thou, Martin Buber makes the revolutionary point that 

there are two fundamental modes of being for each of us.  These are represented by two 
word pairs for relationships in which we stand and that define our core selves: I-Thou and 
I-It.  For Buber, all of science, economics, business, aesthetics, law and the rest are in the 
realm of “I-It” to the extent by which we reduce any living reality to a subset of a field of 
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knowledge for classification and manipulation.  Taking the stance of the scientist, 
economist, philosopher, engineer, accountant, lawyer, judge, businessman, and the like 
limits not only the “object” of one’s examination, but limits the examiner himself (or 
herself) to the type of “I” that apprehends the “it.”  By contrast, full encounter with 
another who is recognized as “You” in his or her living wholeness – person to person – 
blows away all classifications and manipulations.  This is the realm of love, of full 
appreciation and recognition, of genuine, engaged understanding.   As with the “it” pair, 
so the “Thou” pair defines not just the other, but also oneself, opening a subjectively 
realized world of infinite, transcendent yet actualizing value.  This is an “I” in relation 
which has a quality of wholeness that obliterates the subject-object distinction.   

 
A beautiful description, but what does it have to do with commercial mediation?  

For Buber, true humanity is realized only in the I-Thou relationship, but it is the 
melancholy of our fate that we continually lapse from I-Thou to I-It.  Moreover, we need 
“it” to survive.   As we enter commercial mediations, on the domestic or international 
front, the more participants are capable of  relating to each other as full human beings, the 
more we can break through strategic and positional bargaining and come to deeper 
understanding that generates a richer deal.  There are recorded times in major 
negotiations where person to person recognition, genuine dialogue, provided an essential 
break through. 

 
Taken down a notch, there is nearly universal recognition that mediation can 

create an atmosphere that increases the chance for parties to address and repair their 
relationships.  It is difficult enough, at times, to bridge cultural divides in international 
business transactions, let alone in transactions that have gone sour.  A process that fosters 
safe communication on all the multiple levels in which we engage and react is certainly 
one to be recommended.  If, as Joe McLaughlin’s Chinese minister understood, there is 
more value in continuing relations than in winning a particular legal battle, then the 
process that best fosters that understanding should be enthusiastically embraced for cross 
cultural dispute resolution, let alone by cultures that value relationships and harmony  or 
our own domestic scene.  Even in the so-called individualistic, autonomy loving West, 
there is a recognition that relationships matter. . Witness the JPMorgan Chase 
“relationship managers,” the vast customer relations industry, and or praise of 
“networking.” 

 
Enhanced Communications and Problem Solving 
 
Use of active listening, “looping” [FN] in the understanding based model, 

reflecting back in the transformative model [FN], and generally setting a tone induces the 
parties to engage in constructive conversation is yet another feature of mediation that 
provides a qualitative basis that should make it attractive.  If one has the choice of 
entering a process in which one can speak and possibly be understood as opposed to a 
discussion in which words are weapons in a battle, which process would most people 
choose?  If one sees an opportunity to grow in understanding and has a choice of that 
route or a route that keeps one frozen in one’s own, limited perspective, which route 
would one choose? 
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The same questions can apply to the problem solving dimensions of mediation.  

The Fisher/Ury model developed in Getting to Yes and its progeny, presents a way for 
negotiators (and participants in mediation) to shift from being hard on the people to being 
hard on the problem.  These negotiation theorists suggest that as we focus on the parties’ 
interests and needs, we can develop options that can meet these needs and promote 
mutual gain.  They suggest that this cooperative effort, which requires candid disclosures 
and flourishes with creative brainstorming and clear comparison of deal proposals against 
the parties’ present alternatives (including anticipated outcomes of any pending or 
potential litigation), produces outcomes that are superior to the win/lose outcomes of 
litigation or the rough, and harsh, compromises achieved through hardball positional 
bargaining.  Decent, supportive communication, rather than provocative use of threats 
and ad homina, increase the likelihood that parties will take the risk to engage in this 
brainstorming, disclose interests and assessments, and generate the options that lead to 
mutually satisfying deals.  Mediation provides a forum and process designed to overcome 
the chicken and egg problem of generating the trust necessary to lead disputing parties to 
essay this joint, mutual gains problem solving approach.  Given this possibility, would 
the autonomous, aware user choose the battles of litigation, arbitration and positional 
bargaining, or the possibility of integrative gains and civil process offered by mediation? 

 
Bridging Cross Cultural Differences 
 
While not the focus of this piece, it is widely recognized that mediation is an 

excellent forum for bridging misunderstandings that are rooted in cross cultural 
differences.  There are cultural differences in approaches to time.  A culturally sensitive 
mediator in a matter with German and Syrian parties might be better able to handle the 
German indignation when the Syrian negotiators appear a half an hour late to the 
mediation.  Cultures communicate with varying degrees of directness.  Culturally 
sensitive mediators can aid American or Israeli negotiators, e.g., in understanding, 
accepting and learning to work with, what might appear to be elliptical, non-committal, 
or fuzzy communications and bargaining by Chinese or Japanese counterparties who 
come from high context cultures that also have high regard for “face.” 

 
In short, behaviors and communications which are natural in culture can be so 

greatly misunderstood by members of another culture that potential deals can be gutted.  
Given the chance to enter a process that can make transparent the cultural source of some 
of these differences and eliminate the misunderstanding, would the rational user prefer a 
process that preserves ignorance, abreactions, severed relationships and lost 
opportunities, or one which limits this misunderstanding? 

 
In sum, there are a host of qualitative features of mediation, beyond savings in 

time and cost, which should be the chief reason for parties to select the mediation option.  
It is the responsibility of the ADR community, as well as sophisticated counsel, to present 
these qualities with the clarity required to transform skeptics into users. 
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IV.  Mediation As Forum for the Integration of the Norms of Justice and 
Harmony. 

 
A. Examination of Justice 
 
In this piece I would like briefly to introduce an idea that could form the basis of a 

book.  Putting aside the question of time and cost, why choose litigation or mediation as 
dispute resolution process?  As mentioned in Section II, above, pursuit of justice might be 
identified as a reason to prefer litigation.  In our noble judicial system, or in a well 
conducted arbitration run by experts in the substantive field at issue, parties, with the help 
of counsel, present the facts to decision makers in a process designed to subject assertions 
of fact to the harsh light of cross examination and doubt.  The judicial or arbitral decision 
makers apply what are believed to be community standards, represented by the law or 
norms and customs of commercial practices, to produce an outcome which that 
community believes is fair.  Indeed, justice theorists like Rawls assert that the very heart 
of justice is fairness.  We seek a fair process and a fair outcome.   

 
This ideal of justice is great and profound.  It produces order in society.  It 

unsettles corrupt orders.  It saves the weak from oppression and rights wrongs.  Fern 
Bomchill, in her inaugural speech when she assumed her position as President of the 
Federal Bar Association, aptly said: “justice saves, so we should save justice.” Our 
Judaeo-Christian traditions reinforce our sense of the great importance of justice:  
“justice, justice shall thou pursue.” [FN: Isaiah or Jeremiah]  The ideal of justice likewise 
finds concrete expression in the shariah of Islam. 

 
Our justice ideals are imbued with the notion of truth.  We seek the “real facts.”  

We seek to apply the correct law.  Our system works with this dualism of universal ideal 
(law, or community value) and particular (fact).  This approach has its roots in Plato, 
Aristotle, and the ancient Greeks.  They struggled to define the “good.”  We have long 
lived with these and other dualisms: essence and existence, ideal and actual.  As we look 
more closely at the justice system, which is aided by these distinctions, we should keep in 
mind that exposure of flaws and shortcomings do not require us to throw out the baby 
with the bath water.  Nevertheless, recognition of flaws and shortcomings may open us to 
another possibility – one which is found in mediation.   

 
What are some of these shortcomings?  Joe McLaughlin cites the recent study 

underscoring the unpredictability of judicial outcomes.  Our concept of justice contains 
the ideal that there is a single right answer to the question of what should be done in any 
case.  Our judges and juries apply the dialectical Aristotelian either/or to judge the truth 
or falsity of each assertion of fact, to arrive at the correct picture of the material past, to 
select the proper standard or set of standards to be applied to those facts (and that 
picture), and properly to apply those standards to produce the correct outcome.  We 
narrow and further narrow down the various possibilities of fact and law to the single 
right choice, excluding all the rest.  This image of the development of justice in a single 
case is like that of a pyramid, finally reaching the correct apex. 
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Unfortunately, there are many ways in which we fall short of the ideal.  Key facts 
might be omitted or dismissed from consideration as the result of ignorance, poor 
memory, lack of witnesses, lack of documentary support, exclusionary rules of evidence, 
ineffective presentation by advocates and parties, and even confusion of judge, arbitrator 
or jury.   

 
Key standards can also be missed.  Rife are the instances of appeal for failure of 

the court to select or properly apply the law.  In arbitration, the standards applied by the 
arbitrators are often unstated or unknown.  Both with arbitrators and with juries, it is not 
always clear whether the decision makers themselves are fully conscious of the values, 
assumptions and core myths that motivate their decision making process. To the extent 
that decisions are appealed, who is to say that appellate courts actually get them right? 

 
Beyond this, we can examine the source and nature of standards themselves.  An 

Illinois legislator, who predated Bismarck,11 observed that there are two procedures it is 
best not to watch: the making of sausages and legislation.  Our laws can reflect 
compromises between different interest groups that can produce something short of the 
Platonic ideal.  Moreover, the interests of society in forming a given law or rule might not 
be entirely aligned and appropriate for the parties to a particular dispute.  We might need 
to develop statutes of repose, in light of the tendency of witnesses to forget or disappear 
and the reliance that forms by parties against whom an otherwise rightful claim might be 
brought.  Nevertheless, there might be instances where, even absent a formal tolling 
agreement, ongoing discussions or other factors would lead to a conclusion that the more 
just result is to afford a remedy for the claim.  Examination of any body of substantive 
law – e.g., laws affecting the environment, healthcare, commerce, securities, intellectual 
property, and the like – will produce instances of seeing greater possibilities for justice in 
individual cases than the law will permit.  Moreover, there are significant instances of  
parties with competing interests in these cases which, with integrity, might assert that 
diametrically opposite results are the just and superior outcome.   

 
In this postmodern era, we live with a large dose of doubt.  Multiculturalism 

brings with it recognition that any single culture is limited in its right to make absolute 
truth claims that can be imposed on all others.  Relativism abounds.  Yet relativism itself 
is subject to the critique that its own claim to absoluteness is relative.  In a postmodern 
era, in the wake of Freud, logical positivists, radical empiricists, Wittgenstein,12 and 
phenomenologists,13 we are more skeptical about asserting the existence of ideals, and 
can see these as human constructs, projections, or, more simply phenomena.  
Phenomenology recognizes the interplay and mutual dependence of “fact” and mind.  We 
live in a tangled, interwoven real of subject and object, unable to know the “ding an 
sich.”14   

 

11 See, http://en.wikiquote.org/wiki/Talk:Otto_von_Bismarck. 
12 The meaning of a word is in its use in the language. Wittgenstain, L., Philosophical Investigations, 43. 
13 This includes Husserl, Heidegger,  Merleau-Ponty, et al. 
14 Compare Berkeley ‘s idealism with Kant’s Critique of Pure Reason expressing the view that we may 
develop and utilize categories of understanding, but cannot know the thing-in-itself. 
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Nevertheless, somehow we muddle through.  The good news is that 
postmodernism can produce a refreshed outlook.  We are a bit clearer on the limits of 
knowledge and of truth claims.  We are aware of our living embeddedness in actuality.  
Truth, value and meaning are the waters in which we swim, interpenetrating phenomena.  
Basically, we can go easy on ourselves and one another.  We do our best, living rich 
meaningful lives permitting, but not being crippled by, doubt.15  We promote respect for 
and acceptance of other cultures in a multicultural world.  Perhaps we learn better the 
dignified humility that is a precondition for the arising of truth. 

 
Returning to justice, the judicial system, and the legislative system in which it is, 

in part, embedded, we observe again, that the purposes of a legal system, while of 
tremendous importance, are not always consonant with pure justice for individual parties. 
Tort laws make society a safer place.  We need, as a society to send messages that set a 
standard of care to manufacturers, distributors, retailers, professionals, and Boards.  
Nevertheless, confidential settlement of individual claims might, in a given instance 
produce a greater good than the legal outcome in that case.  It might keep an otherwise 
valuable producer of pharmaceuticals out of bankruptcy.  It might allow certain 
businesses to continue supporting the families and charities that would suffer from their 
collapse.  It might produce a business reorganization whereas a judgment in an 
accounting proceeding might simply kill the goose that lays the golden egg.  It might 
preserve a relationship or set of relationships that would otherwise be severed. 

 
This leads us now to look at another cultural value: that of harmony. 
 
B.  Consideration of Harmony 
 
As mentioned in the Introduction, the norm of harmony has been highly valued in 

different ways in the Taoist and Confucian traditions.  Again, while books could be 
written exploring this topic, here we touch just the tip of this normative iceberg.  One 
simple and direct introduction to this topic may be found in considering the widely 
recognized yin-yang symbol16 depicted below.   

 

15 20th Century Protestant and Buddhist theologians have used the phrase “the faith to doubt” to capture this 
sensibility.  See, e.g., Hartshorne, M. Holmes, The Faith to Doubt – A Protestant Response to Criticisms of 
Religion (Prentice-Hall 1963); Tillich, Paul, The Courage to Be; Batchelor, S., The Faith to Doubt – 
Glimpses of Buddhist Uncertainty (Parallax Press 1990). 
16 Thousands of publications have been written on the yin-yang symbol.  One very helpful piece, in the 
context of the comparative study of religion, is a chapter on this symbol in Wilfred Cantwell Smith’s book, 
The Faith of Other Men (Harper & Row, 1972).  Also illuminating are various descriptions and texts 
included in Chan, Wing-tsit, A Source Book in Chinese Philosophy (Princeton University Press 1969), e.g., 
Chapter 11, pp. 244 et seq. 
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In contradistinction to the Aristotelian “either/or,” yin and yang are depicted as 

mutually dependent and co-arising, complementary opposites.  Each opposite supports 
the other.  Indeed, as depicted above, the seed of yang (portrayed as a white circle) is 
found within yin and vice versa.  Traditionally, yin is seen as representing feminine, 
receptive, passive, weak, destructive, and negative, while yang represents masculine, 
active, strong, constructive and positive aspects of reality.17  These opposites are seen 
linguistically, conceptually and ontologically as having no independent existence, being 
dependent upon each other and forming a whole.  They are constantly in flux, each 
shifting into the other, and further represent a constantly readjusting function of balance.   

 
A core takeaway is that rather than reject opposites, we need to recognize that all 

are an interrelated, interdependent part of the whole.18  We should seek to blend opposing 
forces.  As noted by Joe McLaughin, the Analects of Confucius, recommend harmony in 
the five social relations.19  The Tao te Ching, perhaps the major classic of the Taoist 
tradition, expresses a profound appreciation of harmony.20  The Taoist sage does not 
compete with others.21  He sees the world as his body.22  He, like the Tao, nurtures all 

17 Chan, supra, at 244.  Despite the above suggestion that the masculine is procreative or constructive and 
the feminine is destructive, it should be observed that in a note to his translation of the Tao te Ching, which 
draws heavily on the imagery and theoretical foundation of yin and yang, the same scholar-translator cites 
Yu Yueh’s description of the feminine, yin, “spirit of the valley,” is a source of fecundity.  See, Chan, 
Wing-tsit, The Way of Lao Tzu (Tao-te Ching)(Bobbs-Merrill 1963)(hereinafter “Tao te Ching”), Chapter 
6, note 1. 
18 A good example of a listing of complementary opposites and their implications for ethical action can be 
seen in Chapter 2 of the Tao te Ching.  (“When all the people of the world know beauty as beauty, There 
arises the recognition of ugliness.  When they all know the good as good, There arises the recognition of 
evil.  Therefore: Being and non-being produce each other; Difficult and easy complete each other; Long 
and short contrast each other; High and low distinguish each other; Sound and voice harmonize each other; 
Front and behind accompany each other.  Therefore the sage manages affairs without action And spreads 
doctrines without words.  All things arise, and he does not turn away from them. He produces them but 
does not take possession of them.  He acts but does not rely on his own ability. He accomplishes his task 
but does not claim credit for it. It is precisely because he does not claim credit that his accomplishment 
remains with him.”) 
19 See note 2, supra, and related text. 
20 See, e.g., Chan, Tao te Ching, Chapter 55 (“…his (natural) harmony is perfect. To know harmony means 
to be in accord with the eternal. To be in accord with the eternal means to be enlightened.”) 
21 Chan, Tao te Ching, Chapter 8 (“The best (man) is like water. Water is good; it benefits all things and 
does not compete with them.”). 
22 Chan, Tao te Ching, Chapter 13 (“What does it mean to regard great trouble as seriously as you regard 
your body? The reason why I have great trouble is that I have a body (and am attached to it). If I have no 
body, What trouble could I have?  Therefore he who values the world as his body may be entrusted with the 
empire. He who loves the world as his body may be entrusted with the empire.”) 
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things.23  The sage, like water, a major image in the text, is said to benefit all.24  He takes 
the needs and interests of all people as his own.  The sage is good to the good and to the 
bad, in this way the good is accomplished.  He trusts the trustworthy and the 
untrustworthy, in this way is trust developed.25  The good man is the teacher of the bad 
and the bad is the charge of the good.26  The sage does not compete.  He does not strive 
to be ahead, and for this reason is at the forefront.27  Over and over again, the Tao te 
Ching sends the message of collaboration.  We are all in this world together.  Rather than 
isolate and condemn those who do not embody our vision of the ideal, let us find a way to 
make the best use of their skills and inclinations so that nothing and no one goes to 
waste.28  This organic view of an interrelated society expresses early roots of the 
collectivism found in China over the centuries, up to today. 

 
This spirit of inclusiveness applies not just to ethical relations with other people 

but to acceptance of circumstances, as well.  The Tao te Ching and its progeny, such as 
the Chuan tzu, are permeated with a spirit of adjustment and accommodation.  The sage 
is fluid as water, flexible as bamboo, receptive as a valley, rejecting nothing.  The Taoist 
ideal of wu wei, or taking no (unnatural) action29 is a natural extension of this world 
view.  30 Each being has its place in the whole and moves and adjusts in a dance in 
harmonious interrelationship with all.  This can generate great power, just as a skillful 
surfer learns to ride the mighty wave.  Significantly, wu wei means not using force.  Non-
coercion is a central theme of the Tao te Ching. 

 
C.  Implications of Justice and Harmony 
 
As noted in the last section, values of accommodation, collaboration and even 

avoidance of conflict pervade Taoist thought.  By contrast, in litigation, as in hardball 
positional bargaining, a different mode of conflict resolution – competition – comes to 
the fore.  Interestingly, these, along with compromise, consist of the five modes or styles 
of approaching conflict identified in negotiation literature.31  

 

23 Chan, Tao te Ching, Chapter 51. 
24 Chan, Tao te Ching, Chapter 8. 
25 Chan, Tao te Ching, Chapter 49. 
26 Chan, Tao te Ching, Chapter 27. 
27 Chan, Tao te Ching, Chapter 7. 
28 Chan, Tao te Ching, Chapter 62 (“Tao is the storehouse of all things. It is the good man's treasure and the 
bad man's refuge.  Fine words can buy honour, And fine deeds can gain respect from others. Even if a man 
is bad, when has (Tao) rejected him?”) 
29 See, e.g., Chan, Tao te Ching, Chapters 2 (“the sage manages affairs without action”); 37 (“Tao 
invariably takes no action, and yet there is nothing left undone.”); 38 (“The man of superior virtue takes no 
action, but has no ulterior motive to do so.”); 43 (“The softest things in the world overcome the hardest 
things in the world. Non-being penetrates that in which there is no space. Through this I know the 
advantage of taking no action.  Few in the world can understand the teaching without words and the 
advantage of taking no action.”); 47, 48; 57; 63 (“Act without action”); 64.  
30 See, e.g., Chan, Tao te Ching, Chapter 30 (“He who assists the ruler with Tao does not dominate the 
world with force. The use of force usually bring requital.”); Chapters 38, 55,  
31 See, e.g., the Thomas-Kilmann Conflict Mode Instrument (Tuxedo NY: Xicom, 1974), identifying five 
conflict modes or styles: competing, compromising, collaborating, avoiding and accommodating. 
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Beyond their application in negotiation, it is intriguing to see these modes applied 
in connection with the norms of justice and harmony.  Justice makes straight the crooked.  
With force and the authority of the right, we can take strong action to make the actual 
conform to the ideal.  Harmony, by contrast, involves ones own adjustment, or the 
group’s adjustment, to the actual.  The ideal is found in this mode of adjustment, which 
embodies and actualizes peace, and, perhaps, love.32 

 
There can be little doubt that we need a justice norm and the courageous and 

caring action that expresses it.  Without justice, pure accommodation is appeasement, 
which, when applied to Nazis is, at the very least, controversial.  Yet, there are times 
when it is less than perfectly clear what justice dictates.  There are instances, all the more 
available in cross cultural contexts, when each party is assured that he or it is in the right. 
And, as noted in subsection “A.” above, there are times when the notion of justice 
dictated by a particular legal system carries out a general societal purpose but does not 
necessarily create individualized or maximal justice for the actual parties – and in light of 
the actual circumstances – involved.  

 
Beyond this – and now we may fairly return to the pragmatic considerations 

initially voiced by Joe McLaughlin – there is a fair degree of unpredictability to the legal 
outcome of a given case.  Moreover, time and expense incurred in pursuit of this goal of 
legal justice may outweigh the value of the dollars ultimately awarded at the end of the 
case.  This is all the more so when one factors in the opportunity cost of delay, time in 
depositions, discovery and trial, water cooler gossip, and relationship loss – with loss of 
future business – between the warring parties.  Where the cost of justice exceeds the 
value of justice received, is that justice? 

 
The norm of harmony has a counterpart within the Judaeo-Christian tradition. 

Again, recognizing the limits of this paper, we will only point to a couple of them here.  
Love and forgiveness are major teachings not only in the Christian tradition, but in the 
Jewish tradition as well.  Theologians and religious leaders in each tradition have, for 
centuries, coupled the norms of justice and mercy.  Indeed, Portia’s speech on the 
“quality of mercy”33 is anti-Semitic to the extent it implies that Shylock represents the 
core value of his tradition in requiring a pound of flesh, rather than valuing human life 
and this superior, unstrained34 quality of mercy.  In the Kabbalistic tradition, Mercy is 
seen as a higher divine attribute than Justice.35  As Rabbi Adam Berner points out, 

32 Chan, Tao te Ching, Chapter 67 (“I have three treasures. Guard and keep them: The first is deep love, 
The second is frugality, And the third is not to dare to be ahead of the world.  Because of deep love, one is 
courageous. Because of frugality, one is generous. Because of not daring to be ahead of the world, one 
becomes the leader of the world.”). 
33 Shakespeare, W., The Merchant Of Venice, Act 4, scene 1, 180–187. 
34 The notion of being unstrained, or unforced, is notably consistent with wu wei. 
35 See, e.g., Scholem, G., On the Mystical Shape of the Godhead, (Schocken Books 1991), p. 44, displaying 
a classic image of the “ten Sephirot” or divine emanations of the kabbalistic tradition, with hesed or mercy 
shown as the fourth and din or judgment (justice; also called geburah or strength) as the fifth.  One 
example of this ordering can be found in the Tomer Deborah of R. Moses Cordovero (1522-1570).  
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psharah or compromised, voluntary settlement is preferred over resort to the religious 
court, the Bet Din, as a mode of resolution within the classic Talmudic tradition.36 

 
At the very least, making room for harmony does not run contrary to major 

theistic traditions.  More boldly put, harmony and mercy are values that might represent a 
higher mode of civilization.  These values do not make the adverse party into an “other” 
upon whom one imposes punishment or extracts compensation by use of legal force.  
Rather, they recognize the humanity of, and affinity with, this other, taking the full 
person and all his or her circumstances into account – warts and all.  When developing 
dispute resolution processes on the domestic or international front, a process that can 
foster the application of not only the norm of justice, but also the norms of harmony (or 
mercy), is a process that maximizes the possibility of richer and greater outcomes.  These 
are outcomes that do not ignore justice, but contemplate multiple views of what is just, 
and the wide range of values and principles held by the parties.  In addition, these 
outcome contemplate the person not simply as a subset of a category of particular 
tortfeasor or contract breacher in a particular legal grid, but as a whole and complete 
living person with a complex and multivalenced context and series of relationships, 
limitations, needs, tendencies and obligations.   

 
D.  What Mediation Offers 
 
Values, as ideals, are too large and general to be limited to any particular model, 

system or process.  Similarly, mediation, like life, is far too open a process to be defined 
by any two values, even ones as great as justice and harmony.  Drawing on the Tao te 
Ching, which uses the word “Tao” often translated as Way, with overtones of ultimate 
truth or ultimate reality: “the Tao (Way) that can be “taoed” (i.e., “wayed”, laid out, 
expressed, defined) is not the eternal Tao.”37  It is important to keep in mind the 
indeterminate, and open, nature of mediation as a process as we enter the next discussion. 

 
Consistent with the inclusive model of yin and yang, mediation offers an open 

forum in which not only the value of harmony but also the value of justice (and other 
values)38 may play themselves out in the parties’ negotiations.  We see the justice norm at 
work when parties and counsel begin opening statements with projections of legal 
outcome, when offers are coupled with messages of case strengths, and when parties and 

36 Berner, supra (“The Torah mandates us "to do that which is right and good in the sight of the Lord."8 
Rashi comments that this refers to psharah, looking beyond the letter of the law. In fact, the halachah 
establishes that it is a mitzvah to encourage disputing parties to pursue psharah over the adjudication and 
application of din (strict law)9. Capturing the essence of the benefits of mediation, the Talmud states that 
only psharah, not din, constitutes the ideal justice of mishpat shalom and mishpat tzedek -- judgment of 
peace and judgment of righteousness. No modern formulation has so elegantly expressed the uniqueness of 
mediation, in its ability to provide an integrated justice balancing the values of fairness, peacefulness and 
compassion.10”) 
37 Chan, Tao te Ching, Chapter 1 (“The Tao that can be told of is not the eternal Tao; The name that can be 
named is not the eternal name.”). 
38 There is a wide range of values that can be considered and influence decision making in mediation, 
including: efficiency, economy, closure, appropriateness, feasibility, consideration, compassion, diligence, 
duty, loyalty, practicality, etc.  All of these can be made transparent and treated with sensitivity, clarity, 
impartiality, and respect in this process.  
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counsel engage with the mediator in risk and transaction cost analysis.  We see harmony 
operating as parties consider their relationship with one another.  We see it in 
accommodations that take into consideration not only legal outcomes but also the ability 
to pay, the value of ongoing business relationships, industry realities and challenges, the 
feasibility of particular deal terms or proposals, and even another party’s need for 
recognition, appreciation, or acknowledgment in the form of an apology. 

 
We further see harmony or, even more broadly, the applicability of teachings 

from the Tao te Ching, in the conduct of the mediator him (or her) self.  Mediators are at 
their finest when they can be deeply receptive; when they listen profoundly; when they 
demonstrate flexibility; when, like water, they benefit all; when they build trust by 
showing trust; when they do not coerce, but instead act with wu wei.  They are at their 
best when they do not compete and when they take the needs and interests of all parties, 
without discrimination, as their own.  They come to the forefront by being background 
players, understanding that their role is to facilitate the parties’ negotiation, not to run or 
steer it to the mediator’s preconceptions of what is good, right, true, just or even 
harmonious.  Indeed, while harmony is a beautiful thing, the mediation process includes 
the openness to present discordant feelings, views, goals and expressions.  In this way, 
the discordant, when expressed, accepted and explored, can transform into resolution.  
This is a way of harmony. 

 
The interplay of justice and harmony in mediation is doubly beautiful.  Justice 

seeks to change and harmony adjusts – it is like watching the interplay of active and 
passive, yang and yin.  Beyond this justice within a mediation forum is not limited to 
predicting the court outcome.  As discussed above, each of the parties might have views 
of fairness based on principles and expectations that could differ from the way a legal 
analysis might run.  Working flexibly with the parties to meet their needs and provide a 
process that they find satisfying (itself an adjustment by the mediator consistent with the 
fluid quality of harmony), includes fostering clarifying and constructive discussion that 
identifies, develops, and explores principles and values the parties might choose as most 
applicable in providing guidance for the resolution of their issues.  For example, in a 
family estate matter, all siblings might choose the principle of equal distribution as a 
governing family value.  Alternatively, they might conclude that the kibbutznik norm of 
“from each according to his abilities, to each according to his needs” represents their 
familiy value and cultures, and should be adopted in this matter.   

 
Whether considering possible legal outcomes or independent principles and 

values, one characteristic of this mediation process is that the parties act out of freedom.  
They are not coerced by the mediator.  No outcome is imposed upon them.  The process 
itself can be adjusted to reflect their identities, values, goals, inclinations, concerns and 
leanings.  Choosing one’s brand of justice, rather than fighting and have it imposed by a 
third party, raises the quality of the interaction in mediation to a higher, more humane, 
more mature phase in the development of civilization.  Consistent with this advance is the 
parties willingness to explore values and recognize that each merits respectful, sensitive 
attention.  Bringing in the postmodern perspective, mediation permits exploration and 
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adoption of many values that result in freely adopted individualized justice tailored to the 
parties.  

 
The discussion of harmony in Section IV.B. notes the coupling of justice with 

mercy in the Judaeo-Christian traditions.  Along with the freedom to choose what seems 
most just for all parties comes the freedom to forgive.  Much has been written on 
forgiveness39 and the value of apologies40 in mediation.  This too is a way of restoring 
harmony between parties.  

 
In sum, mediation is a wonderful process, full of rich potential, and based in party 

freedom and creativity.  It permits parties to work out their disputes in a manner that 
balances property, rights, principle and obligation based norms of justice with relational 
norms of harmony, developing a life affirming mutual adjustment of the ideal and the 
actual, and of the individual and the collective.  It  

 
 
 
 
 
 
As shown above in the description of the mediation process, parties do negotiate 

in the shadow of the law, particularly in commercial matters, as well as in matters, such 
as employment discrimination, which have legal BATNAs affected by a statutory 
scheme. One major difference in mediation is that this legal shadow is but one of a wide 
range of realities considered.  As discussed in Section II, above, mediation is a process in 
which parties can address a wide range of human realities: feelings, perceptions, values, 
principles held by each person; a host of interests: personal, familial, business, cultural, 
hierarchical; the gamut of surrounding circumstances affecting negotiators, including 
economic conditions and limitations, long and short term business goals, reputation, and 

39 See, e.g., Sandlin, J.W., Forgiving in Mediation: What Role? (Advanced Solutions 
Mediation & Conflict Management Services, Charleston, South Carolina 29402) 
http://www.apmec.unisa.edu.au/apmf/2003/papers/sandlin.pdf; Braskov, S. & Neumann, A., On Guilt, 
Reconciliation And Forgiveness - A Case Story About Mediation, Dilemmas And Interventions In A 
Conflict Among Colleagues (Lipscomb University Institute for Conflict Management), 
http://www.mediate.com/articles/BraskovNeumann1.cfm; Schmidt, J. P., Mediation and the Healing 
Journey Toward Forgiveness, Conciliation Quarterly, 14:3 (Summer 1995), pp.2-4; Della Noce, D. J., 
Communication Insight, ConflictInzicht, Issue 1, February 2009; Luskin, F, Forgive for Good: A Proven 
Prescription for Health and Happiness (HarperCollins 2002), used in trainings on forgiveness in mediation, 
see, e.g., http://danacurtismediation.com/dcm/forgivenessyrslater.html; and Waldman, E. & Luskin, F., 
Unforgiven: Anger and Forgiveness, The Negotiator’s Fieldbook: The Desk Reference for the Experienced 
Negotiator (Kupfer Schneider, A., and Honeyman, C. editors, ABA Section of Dispute Resolution 
2006)(hereinafter “Negotiator’s Fieldbook”) pp. 435 – 443. 
40 See, e.g., Gerarda Brown, J. & Robbennolt, J.K., Apology in Negotiation, Negotiator’s Fieldbook, pp. 
425-434; Schneider, C.D., “I’m Sorry”: The Power of Apology in Mediation, (Association for Conflict 
Resolution Oct. 1999), http://www.mediate.com/articles/apology.cfm; Kichaven, J., Apology in Mediation: 
Sorry To Say, It’s Much Overrated, (International Risk Management Institute Sept. 2005), 
http://www.mediate.com/articles/kichavenJ2.cfm; and also see, Garzilli, J.B., Bibliography of articles on 
apology in mediation, http://www.garzillimediation.com/pg247.cfm. 
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even the quality of the relationship of the parties themselves and their relationships to 
others.   

 
The norm of harmony takes life as parties work out their various needs and 

interests, make adjustments for one another’s realities, modulate the tone and depth of 
their communication, and adapt to the realities of life in which they find themselves 
embedded.  Justice may be seen as imposition of a particular concept of the ideal upon 
the actual – changing circumstances and people to make things right. Harmony involves 
adapting ones behavior and inner reality to actual circumstances, finding the natural way 
to fit – for the individual or the group, in a manner the takes on the qualities of 
wholeness, beauty and grace.  This interplay of active forces seeking to effect change and 
more passive adjustment to realities, the needs of others, and actual circumstances is a 
frequent occurrence in mediation. 

 
Norms of justice and harmony can be both descriptive and prescriptive.  With 

them we see patterns in the mediation arena.  We also can use them to help mediators 
gain awareness of possibilities in the process.  On the justice side, mediators, particularly 
in court annexed matters or large cases heading toward arbitration, will find that parties 
and counsel who attend the mediation expect to discuss legal issues, risks facing other 
parties if the matter is not resolved.  This suggests that, to satisfy this component of the 
justice norm, mediators should be adept at fostering constructive consideration of the 
legal BATNA.  It might be helpful, along these lines, for the mediator to aid parties and 
counsel in developing information and engaging in a risk and transaction cost analysis.  
Of course, this is just one aspect of justice.  As discussed above, each of the parties might 
have views of fairness based on principles and expectations that could differ from the 
way a legal analysis might run.  Working flexibly with the parties to meet their needs and 
provide a process that they find satisfying (itself an adjustment by the mediator consistent 
with the fluid quality of harmony), includes fostering clarifying and constructive 
discussion that identifies, develops, and explores principles and values the parties might 
choose as most applicable in providing guidance for the resolution of their issues.  For 
example, in a family estate matter, all siblings might choose the principle of equal 
distribution as a governing family value.  Alternatively, they might conclude that the 
kibbutznik norm of “from each according to his abilities, to each according to his needs” 
represents their familiy value and cultures, and should be adopted in this matter.   

 
Whether considering possible legal outcomes or independent principles and 

values, one characteristic of this mediation process is that the parties act out of freedom.  
They are not coerced by the mediator.  No outcome is imposed upon them.  The process 
itself can be adjusted to reflect their identities, values, goals, inclinations, concerns and 
leanings.  Flexibility in the mediator, and wu wei, are traits and modes that reflect an 
orientation that conforms to the harmony norm.  Thus, acting harmoniously engenders 
free choice to engage in self-determination that recognizes and seeks justice in one or 
another of these forms.   

 
That participants freely choose their brand of justice, rather than fight and have it 

imposed upon them, raises the quality of the interaction in mediation to a higher, more 
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humane, more mature phase in the development of civilization.  Consistent with this 
advance is the parties willingness to explore values and recognize that each merits 
respectful, sensitive attention.   

 
  
 
Forgiveness: 
 
forgiveness.  …generate the apology that might prompt forgiveness.   
 
 
 
 
{WORK INTO NEXT TIME JUSTICE & HARMONY THEME RETURNS:  

For years, coming from a background in the comparative study of religion, and in the 
shadow of postmodernism, I struggled with the question of how to extract the best of 
what we have to offer in the US system of justice with what insights drawn from the 
Taoist, Buddhist and Confucian traditions.  Western justice – and by this I mean the 
notion of an ideal of justice rather than Doc Holiday style rough justice – has much to 
offer.  Our system promotes the worth and rights of each individual and freedom, while 
maintaining a recognition of broader social responsibility and utopian possibilities.  Of 
course, our justice system has its limitations as well.  As Joe pointed out, it presents 
parties with great cost, risk and delay.  Engagement in the legal system can isolate and 
alienate parties from each other, augmenting the rift in their relationship.  It can involve 
negative publicity and reputational damage.  In some instances, the fracture of the 
individual conflict can expand to the broader social conflict in families (e.g., estate 
battles), businesses, and wider communities.  Sometimes, as in the case of early Civil 
Rights litigation, the rift was essential to repairing an existing social disease.  The bones 
of the body politic needed breaking before they could be reset and heal properly.  Many 
other times, however, the benefit of the fight to deeper social integration is less apparent.  
In these instances, we might benefit from the application of another norm – that of 
harmony.} 
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ETl:UCAL CONU!l.'DRUMS FOR THE 218T CENTURY LA \VYER/MEDIATOR 
"TOTO, WE'RE NOT IN KANSAS ANY MORE" 

The cyclonic winds which whisked Domthy o/T lo The Land of 07. are still spiraling. 

Now in the cone of danger - mediators who also are licensed attorneys. However, the ultimate 

land to which the at-risk lawyer/modiator may be transported has no yellow brick road. ln•t~.ad, 

it is characterized by conundrums. The lawyer/mediator, like many tragic historic and m)'1hical 

characters, is trapped between the Scylla of one of mediation's bedrock principles 

(confidentiality) and the Charybdis of the lawyer's whistle-blowing obligation, W1 ethical rule 

widel>· unknown or oflen observed in the breach. We question whether it is fundamentally unfair 

for the mediation participants' expcc1ations of confidentiality to be fn1strated because the 

mediator happen~ to he a lawyer, a question we address again at the end of this article. 

Why this article should be niad by every lawyer/mediator' 

The lawyer/medialor knows that litigation is intruding into the mediation process, often 

resulting in court cbaJlenges to mediated scttlcmentl! and attempts to invade the confidentiality of 

the process. Stated differently, it ha' become not uncommon for parties to scnlc and sue, seeking 

lO sci aside mediated set tlement agreemenL' on various grou11ds, ranging from fraud in the 

inducement to duress. Consequently, what is said and done during the mediation process is 

increasingly the .~ubject of pretrial discovery and, ultimately, trial testimony. While the initial 

target is the opposing party, the lawyer/mediator is in the line of fire. 

for example, take the classic case of counsel advising the client that the defendant's 

sett lement offer is the best · offer which the client could ever rea.~nahly expect and 

recommending that it be acccpled immediately and without condition. Not infi'equently, the 

1 TI1e article should not be misinterpreted as any disregard to or disrespect of the many ulher dual 
profession mediators, including m~-ntal health professionals and others. 

' 
~··. y f: ·' : ~:·. !, '<," • : \ 
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client ha.s no idea of the value of the claim asserted and necessarily relies completely on 

counsel's advice. The client's vulnerability may be exacerbated by a multitude of alter-

settlement maladies (otherwise known as "buyer's remorse"), e.g. diminished mental or physical 

capacity (eilher from advanced age, hypoglycemia, or as a consequence of the dcfondanl's 

alleged wrongful conduct al issue in the lawsuit) or language barriers (as where the clicnl's 

native language is not F.ngli~h). This paradigmatic client may very well have permitted or invited 

counsel's over-reaching, gross negligence and, in some instances, borderline fraud. On such 

occasions, the lawyer/mediator may be all that stands betW~'ll the vulnerable client and the 

unethical or incompetent lawyer. Assuming the lawyer/mediator concludes that counsers 

conduct is incompetent, the lawyerime<liator may be. obligated to report the unclhical conducl to 

the appropriate professional authority regulating lawyers. Of course, any lawyer/mediator who 

does so will, to borrow a phrase made famous in Hollywood, "never work in this town again:' 

On the other hand, failing to "blow the whistle" on the unethical lawyer may render the 

lawyer/mediator subject to discipline by the professional authority regulating lawyers and may 

increase the risk of being joined as a defendant in a subsequent civil suit by the disgruntled party 

who entered into n mediation settlement agreement.2 This article hopes to provide awareness of 

and guidance for the lawyer/mediator caught in this connict. To be clear, this "conflict" is not 

merely hypothetical. To borrow a phrase used in other contexts, the lawyer/mediator is faced 

: In clTcct, the lawyer/mediator may be deemed a kno,_.ing abettor, especially where selected by 
that incompelent counsel or because of the expertise of !he lawyer/mediator in a particular field 
of law. Tot.he unsophisticated party participating in the mediation, the lawyer/mediator may he 
viewed as a largct to be joined as a defenda.nt in a lawsuit as another "apparent'" lawyer who 
provided advice upon which the party relied, even though the advice was solicited. 
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with a "clear and present danger," as evidence by a rccem Advisory Opinion of Florida's 

Me<liator Ethics Advisory Committee, discussed in detail bdow.3 

This article begins by surveying the applicable provisions of the Model Standards of 

Conduct for Mediators (the "Model Mediator Standards"), 4 and the American Bar Association's 

(the "ABA") Model Rules of Professional Conduct {the "Model La\\'yer Rules").5 We will then 

offer a possible protected path through this ethical labyrinth. Before concluding, we offer 

numerous caveats, so readers appreciate the issues we have not addressed b111 which are worthy 

of consideration and further discussion by the practicing lawyer/mediator as well as academics. 

In conclusion, we recommend changes to the applicable ethical standards and rules to eliminate, 

or at least minimize, the ethical conundrums in which the lawyer/mediator now firids herself. 

I. Introduction 

21" Century civil mediation is increasingly dominated by lawyers escaping from private 

triaVcommercial litigation practice. While these refugees, in fact, may leave behind the ~tress, 

strain, and aggravation of practicing law (i.e. judges, opposing counsel, clients, and partners), 

they also may he engaged in self-deception, believing the mediation side of the fence is greener 

; Mediator Ethics Advisory Opinion ("lv!EAC") Advisory Opinion 2006-005 (March 10, 2008). 

' for a copy of the Model Mediator Standards see http://www.ahanet.org/dispute/ 
documents/modcl_srandards_conduct_april2007.pdf. To trace the genealogical d~velopment of 
the Model Mediator Standards see http://www.aban~t.org/dispu~/webpo!icy.html. 

5 The Model Lawyer Rules may be found on line at the ABA 's web site: 
http://www.abanet.org/cprlmrpc/mrpc_toc.html. An alphabetical list of states which have 
adopted the Model Lawyer Rules in some form is found on the ABA 's web site at 
http://www.abanet.org/cpr/mrpc/a!pha_statcs.html. No lawyer/mediator's ethics library is 
complete without three books published by the ABA 's Center of Profossional Responsibility: A 
l.IJGISLATIVE HISTORY - THE DEVELOl'Me:IT m· 111r. ABA MoDF:r. RULES OF l'ROFES&IONAL 
CONDUCT, 1982-2005 (2006); /\~»NOTATED MODliL Ruu::s OF PllOFESSION/\L CONDUCT (6th ed. 
2007); and LA WYER LAW •• COMPAR!1'G THE ABA MOl..>EL RULES OF PROFESSIONAL CONDUCT 
wrn I THE ALI RESTATEMENT (THIRD) OF THE LA w GOVERNING LAWYERS (2005). 
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and carefree when that is far from the truth. That is because most mediators, either by choice or 

as a condition of mediator certification, maintain their licenses to practice law. Consequently, the 

lawyer/mediator's conduct is nuw guided and constrained by twu sets of professional standards, 

those governing mediators and others regulating lawyers.6 

The purpo~e of this article is 1101 to pnss judgment on the increasing growth of these rules 

and regulations. Rather, we examine the dynamic relationship, and in many instances the 

tension, between the mediator standards and lawyer ethical rules, specifically what happens 

when the confidentiality and the sanctity of the medilllion session is challenged hy the obligation 

of disclosure under a bar requirement.7 Jn offering possible answers to this question, we begin by 

identifying the source of the conflict and then review some provisions of the Model Mediator 

Standards and the Model Lawyer Rules which form the basis for our discussion. 

ll. The Source of Cho Conflict 

A conundrum may be defined as a paradoxical, insoluble, or difficult problem.' The 

lawyer/mediator encounters ethical conundrums because of conflicts between the Model 

Mediator Standards and the Model Lawyer Rules. These conflicts arc recognized by the 

6 Added to the disciplinary/regulatory mix are statutory mediation schemes, discussion of which 
is beyond the scope of this article. For example, any treatment of statutory mediation schemes is 
incomplete without reference to the Uniform Mediation Act. See http://\•ww.pon.hnrvard.edu 
/guests/uma/. The genealogical development of the Uniform Mediation Act may be found on the 
web ~ite of the AJlA's Section of Dispute Resolution {hereinafter the "Section") at 
http://www.abanet.org/dispute/wcbpolicy.html. · 

7 This issue was first recognized more than a decade ago. See Pamela A. Kentra, Hear No Evil, 
See No Evil, Speak No Evil: 11111 Intolerable Conflict for Attorney-Mediators Between the Duly to 

Maintain Media/ion Conjidi:ntialily and /he Duty to Report Fellow Alforney Misconduct, 1997 
BYU 1 ... Rl'.V. 715 (1977). 

'See Conundrum, Dictionary.com, http:!/dictionary.referencc.com/browsc/conundrum ({quoting 
The American Herirage® Diclionary of rhe English Language (4u' od. Houghton Mifllin Co. 
2004)). 
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Preamble to the Model Mediator Standards and Comment [2] to Rule 2.4 of the Model Lawyer 

Rules. The provisions, in pertinent part, state as follows: 

Preamble 

Various aspects of a mediation, including some matters covered by these 
Standards, may also be a!lcctcd by applicable Jaw, court rules, regulations, other 
applicable professional rules, mediation rules to which the parties hnve agreed and 
other agreements of the parties. 11zese sources may c:reule conjlict8 wilh, and may 
take precedence over, these Standards. H1Jwever, " mediator should mal<e eve1y 
effrm to comply with the spirit and intent of these S1mulards in re11olving such 
conflicts. Thi• effort should include honoring all remaining Standard~ n1Jt in 
conflict with ches,i other sources. 

Ruic 2.4' Comment (21 

The role of a third-party neutral is not unique to lawyers, although, in some court­
connccted contexts, only lawyers arc allowed to serve in this role or to handle 
certain types of cases. rn perfomiing this role, the lawyer may be subject to c-0urt 
rules or other law that apply either to third-party neutrals generally or to lawyers 
S~'l'ving a~ third-party neutrals. lawyer-neutrals mily also be subject tu various 
code.v of ethics, such as . . . the Model Standard~ of Conduct for Mediators jointly 
prepared by the American Bar Association, the American Arbitration Association 
and the Society of l'ro.fessional.v in Di.vpute Resolution. (footnotes, bold and italics 
added). 

? Rule 2.4 was added to the Model Lawyer Rules by the A.HA as a recommendation of the Ethics 
2000 Co111mission. See http://www.abanet.org/cpr/e2k/home.html. 

Rule 2.4 provides as follows: 

Rule 2. 4 Lawyer Serving As Third-Party Neutral 

(a) A lawyer serves as a third-party neutral when the IE1wyer assists two or more 
persons who are not clients of the lawyer to reach a resolution of a dispute or 
other matter that has arisen between them. Service as a third-party neutral may 
include service as an arbitr.ator, a mediator or in such other capacity as will enable 
the lawyer to assiM the parties to resolve the matter. 

(h) A lawyer serving as a third-party neutral shall infonn unrepresented parties 
that the lawyer is not representing them. When lhe lawyer knows or reasonably 
~hould know that a party does not understand the lawyer's role in the matter, lhe 
lawyer shall explain the difference between the lawyer's role as a third-party 
neutral and a lawyer's role a..~ one who represents a client. 
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The italicized language does no1 clearly identify the trump suit, for its circular logic 

renders the lawyer/mediator a dog chasing his or her own tail : the Model LaY.yer Rules 

annou nce that the lawyer/mediator may ht subject to the Model Mediator Standards, and the 

Mudel Mediator Standards prescribe that professional rules (like the Model Lawyer nule$) may 

take procedence in the event of a conflict. One such conflict arises between the mediator's duty 

of confidentiality and the lawyer's duty to report another lawyer's unethical conduct when the 

person conducting the mediator is wearing two professional hats (mediator and lawyer), and 

subject to two sets of professional rules. 

ID. Confidea tiality 

Confidentiality is addressed in Standard V uf the Model Mediator Stnndard.s, which slates 

as follows: 

A. A mediator shall maintain the coefrdentio/ity of all information obtained hy the 
mediator in mediation, unless otherwise agreed to hy the parlies or req11i.retl by 
applicable law. 

I. lftbe parties to a mediation agree that the mediator may disclose 
information obtained during the mediation, the mediator may do 
so. 
2. A mediator should not communicate to any non-participimt 
information about how the parties acted in the mediation. A 
mediator may report, if required, whether parties appeared at a 
scheduled mediation and whether or not the parties reached u 
resolution .... 

B. A mediator who meets with nny persons in private session during a m~diation 

:;hall not convey directly or indirectly to any other person, any infom1ation that 
was obtained during that private sessilln without tl1c consent of the disclosing 
person. 

C. A mediator shall promot.e undCIStanding among the patties of the extent to 
which the parlies will maintain confidentiality of information they obtain m a 
mediation. 
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D. Depending on the circumstance of a mediation, the parties may have varying 
expectations regarding confidentiality that a mediator should address. ·111e parties 
may make their own rules with respect to confidentiality, or the accepted practice 
of an individual mediator or institution may dictate a particular set of 
expectations. 

The "unless otherwise required by applicable law" clause is the gaping hole and disclaimer 

umbrella of mediation confidentiality. We tum now to the reporting rnquiremcnt of Model 

Lawyer Rule 8.3. 

IV. Whistle Blowing 

Rule 8.3 of the Model Lawyer Rules contains whal many refer to as a whistle blowing 

requirement. The rule, entitled "Reporting Professional Misconduct" slates, in pertinent part, as 

follows: 

(a) A lawyer who knows1Q that another lawyer has committed a vin/atirm tJf the 
Rules of Professional Conduct that ra~es a sttbstantiar'1 question as "' that 
ltrwyer's honesty, trusl>Yorthiness or fitness as a lawyer in other respects, shall 
inform flu: appropriate profes11io11al authority . ... 

(c) This Rule does not require disclosure of i11fonnation ot/1erwi<e protected by 
Rule 1.612 or infonnation gained by a lawyer or judge while participating in 11n 
approved lawyers assistance program. (footnotes, iralics and bold added). 

10 Rule l.O(f) of the Model Lawyer Rules defines "knows" as "actual knowledge of the fact in 
question," but adds that "knowledge may be inferred from circumstances." 

11 Rule 1.0(1) oft.he Model Lawyer Rules defines "substantinl" "when used in reference to degree 
or extent fas) denot[ing] a makrial matter of clear and weighty importance." 

12 Rule 1.6 of the Model Lawyer Rules, cntillcd "Confidentiality Of Information," provides in 
subparagraph (a) as follows: 

A lawyer shall not reveal information relating to the representation of a client 
uoless the client gives informed consent, the disclosure is impliedly authori<.ed in 
order to carry out the representation or the disclosure is permitted hy 
paragraph (b). 

Because the lawyer/mediator is not acquiring information "relating to the [lawyer/mediator's] 
representation of a client," Rule 8.3(c) docs not alleviate the lawyer/mediator's reporting 
obligations under Rule 8.3(a). 
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Comment (2) to Rule 8.3 makes clear that a "report about misconduct is not required where it 

would involve violation of Rule 1.6." 

A lawyer/mediator's reporting obligation under Rule 8.3 is not diminished by the absence 

of an attorney-client rclationship.1
l Hence, the issue for our consideration under Rule 8.3 is 

whether a lawyer/mediator is obligated to report the conduct of another lawyer in the mediation 

which violates the Model Lawyer Rules notwithstanding the confidentiality or privilege accorded 

mediation communications. 

VI. The Lawyer/Mediator's Conundrum In Action 

Lawyers have been called ''workers in the mill of deceit." 14 From a client's perspective, 

however, "departure from tmthlUlness" is not a failing hut oflcn deemed "essential to the 

lawyer's task," as illustrated by the following: 

La"'yer: Well, if you want my honest opinion­
Client: No, no. 1 want your professional advicc. 15 

Mediators may have become more skeptical since tlle /\BA Standing Committee On Ethics and 

Professional Responsibility issued Fonnal Opinion 06-439.16 But the ethical conundrum for the 

n See Charles B. Plattsmier, Se(f Regulation and the Duty tu Report Misconduct: Myth or 
Mainstay?, THE PROF. LAW. Nov. 2007, at 41 -45; Mary T. Robinson, A Lawyer's f)uty to Report 
Another Lawyer's Misconduct. The Illinois Experience, THE PROF. LAW. Nov. 2007, at 47-54; 
and Patricia A. Sallen, Combating Himmel Angst, THI; PRO>'. LAW. Nov. 2007, al 55-63. See 
generally A.B.A.'$ CI'.il!TER OF PROFESSIONAL RESKlNSIBll.ITY, ANJ\OTATED MODEL Ruui:; ()I' 

PROFESSl()Nl\I. CONDUCT 569-574 (6lb ed. 2007) (citing Greenbaum, The Allorney's Duty to 
l/epon J'rofessional Misconduct: A Roadmap for Reform, l 6 Geo. J. Legal Ethics 259 (2003), 
On .it Ne\>ton, A Cwrenr f,ook at Model Rule 8.3: flow It is Used and What Are CounsDoing 
About ft!, 16 Geo •• I. Legal Ethics 747 (2003); Richmond, The Duty to Reporl Professional 
Misconduct: A Practical Analy.tis of Lawyer Self-Regulation, 12 Geo. J. Legal Ethics 175 
( 1999)). 

14 MARC GALANTER, LOWERING THC AAR • J,AWVERJOKES & LEGAL Ct;LTURH 36 (2005). 

ii Id. at 36 & n. 32. 
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lawyer/medlalor is not subtle or nuanced, turning on whelhcr a statement is one of material fact 

or contextually viewed as mere puffery. To Ille contrary, rhe conflict betW.it,'n the 

l1twycr/mcdiator's duty of confidentiality and the duly to report uneth ical conduct can uri~ in a 

variety of settings, such as: 

• when a party is incapable of making an infonned decision - either because of age, 
mental im:apacity, insufficient education, life experience, or Jack of sophislication 
- and the party's lawyer Is effectively making decisions fm the client, contrary to 
the requirements ofModcl Lawyer Rules l .2(a) and 1.14; 

• when a lawyer fails to explain a matter to the cxl.cnt reasonably necessary to 
permit tile client/party to make informed decisions regarding the representation 
and otherwise represents the client/party in an incompetent mannt1r, contrary to 
the requirements of Model Lawyer Rules I . I and 1.4; or 

• when a lawyer suffers from a conflict of interest and advises the client/party in a 
manner obviously des igned lo advance the lawyer's own personnl interests 
(finuncial or otherwise) at the expense of the client/party, contrary to the 
requirements of Model Lawyer Rules 1.7 or 1.8. 

By hypotheses, each ~imation involves a party's lawyer violating a clear, unambiguous rule of 

profess ional conduct which raises a substantial question as to that lawyer's honesty, 

truslworthincss or fitnes~ as a lawyer. Model Lawyer Rule 8.3(a) would not obligate a lawyer for 

another party in this situation to report the other lawyer's ethical misconduct to the appmpria.te 

profes~ional aulhority because the infonnation would be deemed confidential under 

Model Lnwyer Rule 1.6 and, under Motlel Lawyer Rule 8.3(c), not su~jcct to disclosure without 

1
" l'he summ<>ry paragraph of this opinion states: 

Under Model Rule 4.1. in the context of a negotiauon, including a caucused 
medilltion, a lawyer rep=ting a client rnlly not make a false statement of 
matt:rial tact to a third person. However, statement.~ regarding a party's 
negotialing goals or its willingness to comprumisc, as well as statements that cun 
fairly be characterized as negotiation "puffing," ordinarily are not considered 
"false Slalcmcnts ofmaterfal fact" within the meaning oftbe Model Rules. 

Interesti11gly, Formal Opinion 06-439 lakes no position on lhc "validity'' of the competing views 
of"deception .~yncrgy" (a phrase that may defy any clear definition) and "consensual de<;epliun," 
both of which are acknowledged as inlrinsic to the mediation process. 
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the affected client's infonncd consent. In contrast, Model Lawyer Rule S.3(a) would require the 

lawyer/mediator to report the unethical lawyer's misconduct lO the appropriate professional 

authority because Model Lawyer Rule 8.3(c) is not applicable. Moreover, Reporter's Note 7 to 

Sect.ion 6 of the Uniform Mediation Act, quoted above, makes clear that the reporting 

requirements of Model Rule R.3(a) operate independently of the mediation privilege <im.I 

exceptions contained in the /\ct. 

For a moment, we move from the hypothetical 10 lhe actual, a real life simation recently 

addressed in MEAC Advisory Opinion 2006-005.17 The Florida Mediator Ethics Advisory 

Committee ("lvlEAC" or the "Committee") had the following question posed to it hy a Certified 

family Mediator: '~ 

1 have been recently involved in a mediation and during the mediation it 
was learned that there was an expenditure from lilnds held in escrow by one of the 
attorneys representing a party to the litigation. 

The information about the expcndimrc from the escrow was made by 1he 
attorney responsible for preserving the escrowed fimds while in private session 
with the mediator. . 

The mediator, in private session with the other party explained that cer1ain 
monies were paid from the escrowed funds. It is not anticipated that either party 
will complain about the mediator. 

The question is whether the confidentiality required during mediation 
prohibits a grievance being filed with the Dar relating to the attorney who released 
the funds from escrow .... 

The question posed was answered, in summary, as follows: 

The filing of a grievance with The Florida Bar is not necessarily precluded 
by statutory and n1le confidentiality requirements. However, based on the fact.~ of 
this question, the filing of a grievance with The Florida Bar is prohibited. 

17 See note 3, supra. 

18 The Florido Supreme Court certifies county court, family, circuit court and dependency 
mediators. See Pia. R. Certified and Court-Appointed Mediators 10. IOO(a). 
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Whether any other persons mav report the attornev liligant's action to 1'hc 
Florida Bar i.~ hcyontl the scope of the Committee's function since it would 
involve an interpretation of the attorney ethic~ code. (emphasis added) 

In explaining this summary answer, the Committee noted that the revelation that funds had been 

expended from escrow was deemed a "mediation communication" within the statutory 

dcti.nition.19Howcvcr, the communication was deemed not to fit with the statutory exception to 

mediation conlidentiality under which it is pennissible to "offor" a mediation communication "to 

report, prove, or disprove professional misconduct occurring during the mediation, solely for the 

internal use of the body conducting the investigation oflhe cond11ct.20 TI1e Committee concluded 

that "[s)ince the misconduct whicli would be the su~iect of the report, the escrow violation, did 

not occur during the mediation, the misconduct statutory exception does not apply.'>21 The 

Committee also wrote that: 

The CommiUce notes that while the statutory exceptions to confidentiality 
apply to al! mediation participants, mediators are additionally governed by the 
Florida Rules for Certified and Court-Appointed Mediators. Accordingly, 
mediators have the obligation to maintain confidentiality (rule 10.360) and 
impartiality (rule I 0.330), along with their more general obligations to the proces~ 
(rule l 0.400) and profe.~sion (rule J 0.600). The Committee emphasizes that 
mediators are not ohligated to report statutory exceptions by virtue of either the 
Medintion Confidentiality and Privilege Act, section 44.405(4)(a), f'lorida 
Stntute>, or the Florida Rule~ for Certified and Court-Appointed Mediators. The 
only statutory exception requiring reporting is abuse and neglect of children anti 
vulnerable adults, which exists hy virtue of separate mandatory reporting statutes. 

'"See FLA. STAT. § 44.403(1) ("Mediation communication" means an oral or written statement, 
or nonverbal conduct intended to make an assertion, by or to a mediation participant made during 
the course of a mediation, or prior to mediation if made in furtherance of a mediation. The 
commission of a crime during a mediation is not a mediation communication.) · 

20 1'1.A. STAI'. § 44.405(a)(6). 

21 One should note that under Florida law, see FLA. STAT. § 44.404(J)(a), a "court-ordered 
mediation begins when an order is issued by the court." Hence, if the escrow violation occurred 
after entry of the order requiring mediation, the violation occurred "during the mediation." In 
that instance, its revelation in a "mediation communication" falls squarely within the 
confidentiality exception codified in FLA. STAT. § 44.405(4)(a)(6), arguably lt:ading to a 
conclusion opposite to that reached in MEAC Opinion 2006-00S 
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Section 44.405(4)(a)3, Florida Statutes. .Mediators subject to other ethk11I 
codes. must, of course, guide tbemselveB based oa their concurrent code$ of 
conduct. (emphasis added) 

As to the issue of whether thtl referenced communication is req11ired 10 be 
reported to The Florida Bar by an attorney mediator, the Committee notes that 
rule l 0.650 provides that in the course of providing mediation services, ooediation 
rules contn>I over conflicting ethical st:nndards. Given thal the majiatinn 
communication dOd not appear to Iii into anv of the specified exceptions. the 
attorney mediator would he prohibited rrom making the disclosure to The 
Florida Bar. (emphasis added, footnote omiUcd). 

The footnote omitted from the preceding quotation slates: "Sec also 4-1 .12 Comments, Rules 

ltegulating The Florida Bar, "A Florida Oar member who is a certified mediator is govt:med by 

the appl icable law and rules relating to certified mediators." 

What MEAC Opinion 2006-005 does not address or even acknowledge is the conflict 

which appears to exist between the conclusion it reaches and the express lawyer reporting 

requirements ofR. Regulating Fla. Bar 4-8.3(a), which provides: 

(a) Reporting Misconduct of Other Lav,;yers. A lawyer who knows that 
another lawyer has committed a violation of the Rules of Prof'essional Conduct 
that raises a substantial question as t:o that lawyer's honesty, trustworthiness, or 
lilness as a lawyer in other respccLS sllall inform the appropriate professional 
authority. 

Simply stated, MEAC Opinion 2006-005 prohibits the lawyer/mediator frnm reporting misuse of 

escrowed funds by counsel for one of the parties to the mediation whereas tbe lnwytrlmtdiator 

may be subject to discipline for "misconduct" tor failing to report as required by lh ole 4-8.3(a). 

This brings us to the recommended course of conduct - both prophylactic and remedial- for the 

lawyer/mediator. 

VII. What The Lawyer/Mediator Should Do 

In recognition of this ethical conundrum, we recommend I.hat the lawyer/onedialor clearly 

infonn all participants of the rules of confidentiality under which the mediation will be 
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conductcd.21 Among the exceptions to such confidentiality, one of !he most overlooked by 

mediators is the lawyer/mediator's possible ob ligation to report another lawyer's substantial 

violation of the Motlcl Lawyer Rules.23 The mediator's obligation to clearly inform all 

participants can be done in the mediator's engagement letter' or in any mediation confidentiality 

agreement which the mediation participants are asked to sign.25 lf despite these prophylactic 

measures a la\\'Yer/mediator is confronted with a situation in which the obligation to n:port under 

Model Rule 8.3(a) arises, the lawyer/medialor should rern<>nstrat.c privately with the subject 

lawyer, outside lhc presence of the lawyer' s client, lo explain the lawyer/mediator's concems, to 

ask the subject lawyer to take all steps neceswy to rectify the ethical violations, and to advise 

that, at a minimum, tbe lawyer/mediaU>r must and will withdraw from serving as mediator unless 

th.: subject lawyer "does the right thing." Should the errant lawyer demur, the question beoomcs 

whether the lawyer/mediator must withdraw from the mediation. As to whether the 

lawyer/mediator in fact reports the unethical lawyer to the appropriate professional authorities, 

the Lawyctlmediator should consider whether fuiling to do so potentially subjects the 

lawyer/mediator to charges of unethical misconduct (under Model La~')'er Rule 8.4(a)f6 or 

22 See Standard V of the Model Mediator Standards C and D, supra. 

?l The type of misconduct for which an obligation to report does not include the chnractcrization 
of an opposing party's negotiations being in "bad faith." 

211 Jn doing so, mediator engagement letters may begin to resemble the now typical mul!i-page 
retainer letters u.sed by lawyers. 

25 Readers should not.c that we have nol recommended this issue be covered in the mediator's 
opening statement. Using the opening statement for tJ1is disclosure almost certainly will have a 
c.hilling effect on communication and diminish the likelihood of achieving a mediated selUcmcnt. 
Hopefully, such a comment should not have a chilling effect on the attorney 's candor in the 
mediation process. See note 16, supra. 

26 Rule 8.4(a) of the Model Lawyer Rules provides that it is "professional misconduct" for a 
lawyer to "(a) violate or attempt Lo violate the Rules of Protcssiooal Conduct, k11owingfy O$$isl 
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potential civil liability for aiding and abetting the su~ject lawyer's breach of fiduciary duties 

owed to a cliem, or breach of other duties owed to non-vlients.27 

VIII. Caveats 

Before recommending rule and sta1u1ory changes which potentially eliminate the ethical 

conundrum of mediation confidentiality versus lawyer reporting obligations, we believe il 

appropriate to identify issues which we have not addressed above. We do so because these issues 

or induce another to do .so, or do so through lhe acts of another . . . ." The issue for a 
lawyer/mediator presented by Rule R.4(a) is whether tailing to withdraw from a mediation or 
failing l.O report the professional misconduct of a lawyer repreS()Jlling a party in the mediation 
conslitules "knowing assistance" of a ethical rule violation, thereby subjecting the 
lawyer/mediator to discipline. The Model Lawyer Rules provide no guidance on what it means to 
·'knowingly assist" another lawyer to violate the Rules of Professional Conduct, al least a$ that 
tenn is used in Ruic 8.4(a). 

21 See. e.g., Rf.STATEMENT (SECOND) OF TORTS§ 876, which provides: 

For harm re.•ulting to a third person from the tortio11s conduct of another, one is 
suhject to liability if he 

(a) does a tot1ious act in concert with the other or pursuant l.O a conunon design 
with him, or 

(b) knows that the other's conduct constilules a breach of duty and gives 
substantial assistance or encouragement to the other so to conduct himseit: or 

(c) gives substantial assistance to the other in accomplishing a tortious result 
and his own conduct, separately considered, conslitulcs a breach of duty to the 
lhird person. 

See generally James R. Coben & Peter N. Thompson. Disputing Irony: A Systemaric Luok at 
litigation Abour Mediatio11, 11 HARV. NEGOT. L. RHV. 43 (2006); Michael Moffitt, Ten Ways lo 
Ger Sued: A Guida for Mediators, S HARV. NtJGOT. L. REV. 81 (2003). Under Florida law, a 
mediator conducting a court ordered mediation "shall have judicial immunity in the same manner 
and to the same extent as a judge." Fla. Stat.§ 44.107(1). A person serving as a mediator in any 
noncourt-ordered mediation has immunity under Fla. Stat. § 44. !07(2) under prescribed 
conditions and no immunity "if he or she acts in bad faith, with malicious purpose, or in a 
manner exhibiting wanton and willful disregard of human rights, safety, or property.'' 
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are worthy of consideration by the lawyer/mediator bul simply beyond our abilily lo cover 

competently in this article.•~ 

Jn pre-suit mediations involving multiple parties residing in different jurisdiction - unlike 

court ordered mediations where an action in a pnrticular jurisdiction has beeu commenced - the 

dispute may pose conflict of law issues, e.g. what professional rules govern mediation privilege, 

conlidenliality, and other relevant ethical standards. If the participants thernselws cannot agree, 

the lawyer/mediator (or any mediator) should select clear rules, standards. and ethical guidelines 

to govern the process and make the participants aware of same (preferably in writing). 

We have not addres.,ed how the issues discussed above would play out in those states 

with lawyer reporting requirements similnr to Model Lawyer Rule 8.3 but which do not have 

clearly defined statutes or rules providing for mediator certification and the confidentiality of 

mediations. Our hope is that this article will serve as a catalyst for action in such states. Nor 

docs this article express any opinion as to a foreign jurisdiction holding the lawyer/mediator lO 

the rules governing attorneys in their state, especially if that state considers mediation the 

practice of law. 

l ,ast, but not least, and perhaps most troubling, this article merely touches upon the 

potential profossional liability of the mediator for a civil suit for damages for breaches of 

conduct or giving legal advice when trapped between Scylla and Charybdis. While immunity 

may exist in some states,29 a cause of action 111ay be pied by invoking an exception under the 

28 h hears repeating that this article focuses on the lawyer/mediator and docs not address similar 
problems encountered by other professionals acting in the role of a mediator. 

20 See. e.g. FLA. STAT. §44.107, which provides: 

44.107 Immunity for arbitrators, mediators, and mediator trninees.--
(1) ... [M]ediators serving under s. 44.102 [Court-ordered mediation] ... shall 
have judicial immunity i11 the some manner and to the same extent a.~ a judge. 
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immunity statute or hy the creative plaintiff's attorney recharacteri:dng the mediator's conduct a.s 

attomey negligence. When the "settle and sue" situation arises, the al legation• of the complaint 

filed against the mediator will characterize the lawyer/mediator as an "expert" attorney chosen to 

mediate the case for precisely that r.:ason. Moreover, the party suing the mediator will likely 

allege something along the lines of the following: "I thought he was my attorney, since he told 

me he was an expert in the field and felt I should follow his 'advise, opinion, and experience'." 

This is the very language that can result in liability attaching when none was expected. 

Unforrunatcly, mediators create such potential exposure by marketing themselves with 

substantial expertise and knowledge to mediate cases in the areas of the mediator's prior 

experience and expertise as a lawyer. 

IX. Recommendations 

Lawyer/mediator ethical conundrums can possibly be eliminated, in large part, by one 

change to the Model Mediator Standard's PrenmbJe, one addition lo Rule 8.3(c) of the Model 

Lawyer Rules, and one revision to the Uniform Mediation Act, 

We recommend that the Preamble to the Model Mediator Standards be changed as 

follows: 

(2) A person serving as a mediator in any noncourt-ordcrcd mediation shall have 
immunity from liability arising from the performance of that person's duties while 
acting within the scope of the mediation function if such mediation is: 
(a) Required by stanlle or agency rule or order; 
(b) Conducted under ss. 44.401-44.406 by express agreement of the mediation 
parties; or 
(c) Facilitated by a mediator certified by the Supreme Court, unless the mediation 
parties expressly agree not to be bound by ss. 44.401-44.406. 
The mediator does not have immunity ifhc or she acts in bad faith, with malicious 
purpose, or in a manner exhibiting wanton and willful disregard of human righls, 
safety, or property. 
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Various aspocts of a mediation, including some matters covered by these 
Smndards, may abo he affected by applicable law. court rules, regulations, olher 
applicable professional rules, mediation rules to which the parties have agreed and 
olher agreements of the parties. These sources may create conflicts with, and may 
lake precedenc-e over, these Standard•. l lowever, a mediator should make every 
effort to comply with !he spirit and intent of these Standards in resolving such 
conflicts. This effort should include honoring all remaining Standards no1 in 
conflict with these olher sources. Moreover in the course of .oorformin~ 

· ti n rvic lh e tan r ii o e an c nfli tin ic I d d 
~lllld. (double underlined word• added). 

This addi1ion would have the Model Mediator Standards trump only conflicting ethiclll 

standardJ lo which the lawyer/mediator may otherwise be bound. To the extent conflicts do not 

exist bclween the Model Mediator Standards and "applicable Jaw, court rules, regulations, ... 

mediation rule• to which the parties have agreed and other agreements of the parties," tltc Model 

M~'<liator Standards arc trumped, occupying a subordinate role. In effect, therefore, the 

lawyer/mediator would not be obligated to report another lawyer's ethical misconduL1 to the 

appropriate amltorit.ics, but, would he available to testify, as required by law. 

This proposal is in part based on Ruic I 0.650 of the Florida Rules for Certified & Court-

Appointed Mediators dealing with current standards. That rule provides: 

Other ethical standards to which a mediator may be professionally bound are not 
abrogated by these rules. In Ute course of perfonning mediation services, 
however, these rules prevail over any conflicting ethical ~tandards to which a 
mediator may otherwise be bound. 

In fairness to the mediation process and participnnt$, clarity is required to extricate the 

dual professional mediator from this connict. Contrary to the Model Mediator Standards, 

Florida's mediation rules take the clear, unequivocal position that mediator rules trump all other 

conflicting ethical standards to which the lav..-yer/mediator is bound. There can be only one 

re.awn for doing so - the recognition that the empowerment bestowed by mediation is mon: 

important than the rationale underlying lawyer rules of profossional conduct designed to govern 
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litigation and transactional paradigms. Morevcr, a comment to Rule 4-1.12 of Plorida's Rules of 

Profe.-sional Conduct states that: "II. Florida Bar member who is a certified mediator is governed 

by the applicable law and rules relating to certified mediators." However, this comment docs not 

address: (a) conflicts which may exist between Florida's certified mediator mies and the Rules of 

Protessional Conduct governing lawyers; and (b) lawyers who are members of The Florida Bar 

who mediate cases but arc not certified mediators under the standards prescribed by the Florida 

Supreme Court. 

Interestingly, and perhaps paradoxically, Florida's Mediator Ethics Advisory Committee 

has opined that the filing of a bar grievance is not prohibited by the confidentiality requirements 

imposed by statute and rule.30 By statute, Florida recognizes a.n exception to the confidentiality 

accorded mediation communications where a communication is "offered to report, prove or 

disprove professional misconduct occurring during the mediation, solely for the internal use of 

the body conducting the investigation of the conduct."" On the issue of whether the 

lawyer/mediator is required to "blow the whistle" this opinion states: 

As to the question of whether the referenced communication i5 required to be 
reported to The Florida Bar by an attorney mediator, the Committee must defer to 
The Florida Bar and tile provisions of rule 4-8.3, Rules Regulating the Florida 
Bar, which deals with the requirement of reporting such matters. While rule 
I0.650 provides that in the course of providing mediation services, mediation 
rules control over conllicting ethical standards, the rule aho specifically stales 
that other ethical standards to which the mediator is subject are not abrogated. 
Therefore, as seems to be the case in your situation, concurrent non-conflicting 
rule> would be operalivc.32 

30 M:EAC Advisory Opinion 2006-005 (September 21, 2006). 

11 FLA. STAT.§ 44.40$(4)(a)6 (2007). 

32 MEAC Advisory Opinion 2006-00 at 3 (footnote omitted). 
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To pro\~dc a clear, unequivocal ansYt'Cr to lh~ question, we recomrnend that Model 

Lawyer Rule 8.3(c) be amended us follows: 

(c) This Rule does not require disclosure of information otherwise protected by 
Rule 1.6 ~. information gained by a l11wycr or judge while participaling in an 
approved Jav.yers assi"tance program, m infoonation gninei;I_ by a lawyer :while. 
serying as aJpird-vrutr neutrdl where such information _is geemed privilogc.d.or 

nftd ti I b lie le l w f ru r I l ti r h r r f si nal 
OJk~. (deletions stricken and double underlined words added). 

We also recommend that an additional c.nmmonl be added to Model Lawyer Rule 8.3, to 

be d.mominatcd as comment {6J, IO read as follows: 

f61 lnformalion gained by a lawyer whi le serving as a tllird-pany neutra l, 
especially as a mediator, is typically deemed privileged or confidential. Where 
information gained by a h1wyer S<lrv ing as a third-party neutral is accorded such 
privileged or confidential trealment, lhc lawyer/third-party neulral Is excused 
from Rule 8.3(a)'s disclosure and reporting requirements. As existing alternative 
dispute resolution mechanisms evolve and new procedures dev.,lup, it is 
contemplated that law, forum rules, regulations, professional rules, and 
agreements among participants can and n1ust address the ei<tent to which 
information gained by the lawyer ~erving as a fuird-party neutral should be 
deemed privileged or confidential as necc,o;...ary to promote efficacy of the process. 

The law favors settlements, whether mediated or achieved vin direct lawyer or party 

negulia tiuns. Mediated settlements, 1hrougb the efforts of the third party neutral (lhc mcdi11tor), 

enhanc~s and protects self-determination whi le simultaneously promoting empowcnncnt. To 

achieve these goal.s, the mediator must be able to represent that the me<lialion process is 

confidential, an<l the participants must be able to rely on such confidentiality. This expectation of 

confidentiality, created hy the process, Is shared equally by the parties, their attorneys and the 

mediator. ln the absence of St1ch assured confide11tiality, the mediation proce~s is significantly 

impaired, if not totally compromised. 

Clearly, as a matter nf puhlic policy, there should be and are limited CKceptions to 

modialion confidentiality. In many instances, those eKceptions arc codified by sl!.1\ul.e. Such 
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slalulory exceptions reflect the ddicato balance between confidenliality and necessary 

disclosures. Hence, we believe it is fundamentally unfair for the parties' expectations of 

confidentiality to be frustrated because the mediator happens to be a lawyer. 

We helieve mediator and lawyer ethical standards/rules should permit lawyer/mediator.; 

to be, first and foremosl, mediators when acting as a mediator. Therefore, in slriking a halance 

between competing interests, we believe 1he lawyer/mediator should not be the catalyst for a bar 

grievance but should be available to testify. Any other position imperils the lawyer/mediator's 

impartiality and impairs his or her cftectiveness in helping 1he parties achieve the common 

ground of a settlement. Our recommendations are designed to minimize lawyer/mediator ethical 

dilemmas while empowering parties to make infom1ed, voluntary decisions without a chilling 

effect not only on 1he participants but on the attorneys a~ well. This, of course, is lhe prime 

o~jective of mediation. 

The ability of the mediator and the mediation process to assure the user~ of 

confidentiality continues the effectiveness of this very empowering and successful settlement 

process. At the same time it is essential that the mediator be able to pcrfonn the mediator's 

functions without the fear or uncertainty of being caught between two di!fcrom and conflicting 

sets of ~ta11dard~ and ethics. The mediator while being under the duty to properly mcdiare should 

he held accou11tahle only for those responsibilities and not those of another profession. 

X. Closing Observation 

This article is clearly the result of the dual profession lawyer/mediator. The ethic.al issues 

which arise from wearing two professional hats wilt one day, we hope, become moot when the 

professional mediator is lruly horn! 
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Articles 

The Effects that Mediator Styles Impose 
on Neutrality and l1npartiality 
Requireinents of Mediation 

In1roducdon 

MEDIATOR STI'LE:S-somctimcs referred lo as mediation mod· 
els-->1re tenns used lO describe a neuu·al's approach or conduct dur· 
ing mediation. Many scholar.~ have calCgorizcd mediator styles using a 
,..,.;c:ly of lcnns and conccpl~. Few have examined mediator styles in 
conjunction with imparti:ility pn>vi.ion~ of uewly developing ethical 
stanclarcl• of l:onducr. Tension h..., de""dopcd because mediators are 
guiclccl hy written definitions and ethical •tandards, yet their actual 
mk'l< may he dicl>tted by their own personal •tyk, v-.lluc~. and commer· 
dal needs in l:onjunction wilh the partic.ipa11t~' particular needs. 

This Ar1icle examines current laws, policies, and procedures lhat 
deline and auempt to regulate the media1ion field. Sp~'•.:ilkally, thi~ 
Anicle concentrates on lhree inter-refaced aspects of m~diation: (I) 
de!initions of !he term "mediation" to highlight the promi1wnl role of 
mediator impartiality in the mediation process: (2) impartialily 1·e­
quirements found in ethical standards of c;oncluct.: and (3) m<:diator 
styles and mediation models. The o~jectiYe is to ilhL<lr4tt~ the tension 
created by requiTements of mediator ne11trali1.y and impartialily when 

* :Sutan 1'\:\UM Exon, frofcs.sor or (.~n..,, t;n~<el"-i'}· of l.a Vcmt'. Collt"gc- uf l.aw;J.D., 
Univenity of \'v'yoniing; LL.ltwt in Dispute J(s-.-;olud()n, f~pt=rdinc Uni\'en:ity. I a.co gr ... tc(ol 
lO the Univenily of L:.' V~rne t.:ollege of Law which provirlr:d :\ r<':~:uc:h gnt.nl cu ltelp fuud 
lhc y1"t:p-.\n1tiu11 uf lhis .. '\.tticlt". I <.\pJ1t''t"Ci..'\l~ the 001nntcnts of ProtCssnr J::tl<':n l.\>".afrlmvi 
rt"g.utliog an carliC't' ~ltaft, a.cnl ~on ind<:'Utt"cl tu tlH:· OUlStanding rtst" .. ,rch as-;iu:..nC'.C nfDsvid 
NicJ:sc:u whu upd<ltt:<l U1e rcs<:«<U"i:h rt:trJttliug tuc<l.i<ttioo :.t..1nd::in:ls of ron<fti<:I a~lfa.hlf': in 
ill of the fifty llnitcrl Sta.tei. All C":not'1> sre D'Y own. 
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applied to various mediator styles and mediation nwdels and to pro­
pose possible solutions to allevia1e the tension. 

A> a side note. this Author acknowledges that scholars and practi· 
tioneTS have been debating lh« appropria1eness of e•-aluative and 
fadliiative mediator styles for more than a decade. This Article does 
not seek to parlicipate in such "debate. Rather, 1.his Author describes 
various styles employed by mediators and summariie~ some of the crit­
icisms to 1he extent they relate 10 mediator neutrJ.lity and impartiality. 

The Artide is dhidt~d into several main sections. Part l examines 
dcfi11ition8 of "incdiatioH." Alt.hough no universally accepted defini· 
lion exists, most definition> include key terin.< and provisions such as a 
neutral third party, mediator impartiality, and party self<letermina· 
tion. Part Tl snmmari'"' some of the impartiality pro,isions found i.n 
wrious ethical standards (}f coHdu~t designed to regulate the media· 
tion field with respc~t to civil di~putc.•.' Part lII examines mediator 
styles and mediation models (hereinafter refened to collectively as 
mediator styles. unless otherivi1K: •pedfied). Part rv provides an in· 
d~pth analysis of the m~diator's dilemma: How can a mediatoJ "'' 
neutral and impartial wh~n engaged in any and all mediation styles( 

This Author concludes that mediator styles can and do affect. the 
mediator's ability to remain neutral and impa.i'l.ial. Part Y, therefore, 
po$eS recommendations to help allcmatt· the tension between media· 
tor styles and impan:iality requirements. In turn, these recommenda· 
lions can be used to initiate a dialogue ahout Ille regulation of the 
mediation field, including the approprial~ncss of mediati.on delini· 
tions. The conclusion is set forth in P.4rt VI. 

I. Defining the Nature of Mediation 

From t.hc earliest development of mediation, ~holai·s, practicing 
mediators, regulators, and legislators have attetnptcd to define the 
tel'm "mediation." Most agree lhat mediation involve.~ a 11euu·al and 
impartial third parcy who assists others in resolving a dispute. Simply 
put, mediation is facilitated negoti.ation because 1he mediator has no 
decision-making authority.• The various delinitions indudc other key 
terms and many acknowledge varying styles, techni<juCs, and orienta· 
tions of mediation. The conventional definition• of n1cdiatio11 are sig­
uiflcant as cthkal standards develop, evolve. and indeed begin lo 

1. This Article is (imir.Ni t<> ~ tfi,c.u.uinn of gc:nc:t;.i.I civil nlc:Jt;uion Sland:trd\ nf <'.on­
lluct ~nd do~ nol add•-e&~ ~1>ccitic '-\J~C('.t :ur:as such a-; tl1e r<gu1aLiun of fan\Uy law and 
di\•()r« 1rie-di::l.tion. whicli ar(: olhn1 ~gulstOO. h}· scp-dr.i.t.e rules ;u1U proced\ITt:J, 

2. Ste itifrn Part J.A. 
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impinge on mediator styles. AY. Professor Joseph Stulberg wrot.e over 
two decades ago: "[P)arndoxically, while the use of mediation has ex· 
panded, a common understanding as to what constitutes mediation 
has weakened . ... II is imporlanl . ... 10 identify and darify the prind· 
pies and dynamics which together constitute mediati(lrt as a di•pote 
settlement procedure."• The natural starting point is to examine and 
recognize definitions of mediation before addressing other ai;pc<.ts of 
this Article. 

A. Various Definitions of "Mediation" 

The term "mediation" does not have one t:st:1bli~hed definition, 
although it includes many universall)"accepted components. Among 
representative examples, mediation has been defined as: 

"(F')acilitated negotiation."• 
"[A)n informal process in which a neutral third party with no 

power to impose a reRolution helps the disputing partfo~ to try to 

rea<:h a mutually acceptable setdement. "• 
'Third party dispute settlement technique integrally related to 

the negotiation process whereby a skilled. disinterested neutral assim 
parties in changing their n1ind~ over con•11·:ting needs mainly throug;· 
the noncompulso1y applicants of various iorms of persuasion in order 
to reach a viable agreement on terms at issue.•• 

"(T)l1c intervention into a dispute or m~gotiatiou hy ao accept· 
able, impartial, and ncutr&I third party who has no authoi·itative deci· 
sion-making power to a. .. ist di~puting parties in voluntarily reaching 
their own mutually acceptable settlement of issues in dispute."' 

"[A) process involving a neutral third party in a purely facilitative, 
process-director's rol;~. who makes no substantive r.oouihution. to the 
parties' struggle with the dispute."• 

"A process in which the disputing parties select a neutral third 
party to assist ll1em in reaching a settlement of the dispute. The pro-

3. J0s.t:ph 3. Stull>t'cg, The TMcry and Pra.eliu of 1\1nlilllitm: A Heply to Pl'<!fl.<.-;or Susikiud, 
6 VT. L Rl:v. 85, &~ (1981). 

4. SJ'l!fHl':t.'.j. WAu, ru.:n:IUl:'ATIVF. DLVU'l'f. R:f.wL\.1'lO?<' 201 (2001). 
~- koP.t;wt·r A. H.-.aoCM th:!-ti & Jo~1<•H P. Fcu.c;rM, Tu.:. PRO),USf or ~·1t:t1JA.TIO:-.·: RB-

S"PON1>1,.,;r. T(') (':o-Nn.lCT' 'l'HROVCH EM'T'O\lr'F.AMf.NT A:NI> R~c:oc:NrnoN 2 (1994). 
6. OtCTIONAA\' Of Co~l'l.lCl' Rf.301.UTION :t75 (Oougla.r. H, \'am r:d., J')9C)). 
7. /cL al %77. 
N. Dv.101rr Gu~. httr.ilA11N~ Ltc.~ Dwt1Tfs; f'-~CTTVf ST'JtATTt".1'1':~ l'nR. LJ\".,n·.~ 

.V..1' tvtmIAroRS § 10 (1996) (11t't-eiuaftt"I' Goi...~t>:. hfLDIATil\"G Ltr..Al ~Pt:"TJ..<i;.) (f\i:"iijnrir.­
Cunt1an A.Mon, contributi.ug authur) (uffering l\ U~finiUon of nlc<liation rhat. r.~nt.i:dly 
pr<'4.")Utlt'$ nu:~di<1tor <:"\<o1luet.liu11}. 
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c.eso is private, voluntary, informal and nonbinding. The mediator has 
no power to imp<»" a scu.lcmcnc.'" 

"fA]n impartial third party bdp$ oll1crs negotiate to resolve a dis­
pllle or plan a transaction. Unlil<:e a judge or arbitrator, the mediator 
lacks authority to impo$c a !<Olution!'" ,,,. 

"A v<1lumary process in which an impartial mediator actively air 

si.sis disputants in idcnLifying and darif}ing issues of concern and in 
designing and agreeing t<• solul.ious for I.hose is>ues. "11 

l'h" foreb•uing definitions highlight the consensual and inforll\al 
proceu inherent in mediations. Requirements of fairness and just •'C· 
su.lt ace noticeably ah.cm from the definitions. Most definition.•, how­
ever. include kL1 provisions, &1u:h "" tLe mediator's ahility to be 
neutral and impartial and !he parties' ahility to negotiate a resolution 
of their own choosing-party self-determination. The following sec­
tion examines t.hc meaning of "neutr.tlity," "impartiality." and "part}' 
self-determination" :i..~ appllcd to mediation•. Understanding tlic~c key 
terms is a prereqni,Otc to ll1e atudy of various 1.uediator stylr.s. 

B. Key Pto\oislons 

I. The Significance of Mediator Ncueralily 

Neutrality rnean• I.ht t'Cfusal to ally "ith, support. or favor any 
side in a dispute; "bt:!onging to neither 5ide 11or party."1" A im:diator's 
nel,Ltrality is her ability tu be objective while facilitating communica· 
tion among negotiating parties." Neutrality can be both cr-.ir1<parcnt 
and opaque: "[T]ransparcnL because it operates on the basis of widely 
held assumptions about powc1· and conflict. and npaque bec•UL'C it is 
exceedingly difficult «> r:lise questions ahout !he nature imd practice 
or neutrality from within Lltls consensus."" 

9. Du:t·10N<\IC/ u1' COt'.Tl.J('l't' K1fitnt.trTn>N, supret, note 6, at 271. Jn 01 siutUtlr dr:::finirinn, 
Owi~t Cnl:.nn ... rt& t.hat Lite rouciwtng rlr.finhiou !.lt*S J\Ol produclc "111cditt1or from pr(). 
\•iding .'IOmt': t:V3.lu.alion: .... V(OCen In whkh tti~pul.ing v:u·ties :lre 3..~-siited by ii htUll'i'll third 
~ny tn nc:gnrla.ir. :.. rcsoluti(.IJt of thtJr rll11put.r.. wh~re the J\('\l\rA1 third ~1·1>' iv l'I OC gl~n 
du: p-tra'f:r to imp<»i(" l:l tt$oJutlUl't upon them," <A.>LAN~. >.1EOT.t.TI/'\(; U:VM. 015.M.Jnt'I, 4f'(n'n 

not-. ~. § 10. 
10. l.!.oN.~ L. RtSJ:r"" & J.~MYA lt. ~'avnn~oorc Or.~':Tv. R.£..,ui.u110~ """-n L,wvt:>t.'> !19 

{2d ed. 2003). 
) J. 0Jc:'OONARV C>r' Cu,.,.YUl',T Rmol.J..TrnN, .rufrm nol.C' 6, al "'?H. 
12. Tru! Al.l:t:JUC:,...U HLtuTo\<'".t'. l)rr:nol'll,Vl.Y 4GD (198:.\}. 
13. Set J.lo)IJ',1 J. At.t"\NJ JiT AL, MUXA11('»( THl!OKt' AHLI fRACflC'!E 12 (2001}. 
14. kl.., 169 (quo<ing .~ ... Cubb "J:rnet JUlun, f+Rltitt""" r-1-..-;;., 

/\Wlmlit] ;,, M«r.mo... 11191 ...... Sc ... -~ ,......,... !l7J. 
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2. The Significance of Mediator Impartiality 

"Impartiality mean~ fr~cdom from favoritism and bias in wo1-d, 
action and appearance."" The key LO this requirement is the media­
tor's ability to serve all participants concunemly.16 A mediator 1nust 
not exhibit any partiality or bias based on any parcy's background, per­
sonal characteristics, or performance during the mediation.17 The 
role of impartiality should apply to all a.•pccts of the mediation, in· 
duding communication (both spoken and unspoken), the way ques· 
tions are asked a11d positions and int..,rests are re&amcd, the use and 
arrangement of furniture, seating arrangementlS, and methods to 
greet the participant~ as they arrive for the mediation.•• Impartiality 
al~o ha.• bcco applied to relational issues such as <.:onflict of imerest 
<.:on<cm~ hctwecn the mediator and any of the par1ir.ipa11ts. 

Based on the principle of "impartiality," many scholars deb-"tc 
whether mediatoTS should report to an appropriate authority reg-.,nl· 
ing a panicipant's "bad faith" behavior and whether such reports in· 
fringe on a mediator's impaniality.'~ Mediator reporting also may 
attect procedural fairness in a mediation and lower the parties' .•cnsc 
of expectation and cmpowermcnc.t0 A mediator must reali>.« that not 
only fa her actual impartiality at ~take, but also the appearance of 
impaniality. 

Wilen mediation professionals compare the concepts of neutral· 
ity and impa1tiality, some equate neutrality to the mediation process, 
including its outcome. Others equate impartiality to the relationship 
between the mediator and participant'5. Still otl1e1-s refer to the two 
terms interchangeably. 21 For purposes of tl1i~ Al'licle, the terms are 
us<·tl i11terd1a.11g~ably uuless othenvise designated. 

15. D~ R:rsoLUTIO~ £tH1cs.: A CnMP"Rf.Hl!N»n:g Gun>£ 68 (Phylli.s Bernard & Bl)"' 
411ll G.irtlt i.::Ws •• 2002) rhereiniUte1· DlSJ'lf'Tt kv.<.01.trnoN E'JUICS) ((iting GuJDE.t,fNI"~"' 10M 
IL\\~'>JI >.1'.ElllA'l'Ok.S JJJ.J (H.."lw. C'.onun'n on f\1cdi.:uion Stsnd.anh 2002'}, miailablt 11t hrtp:// 
wwi.~·.cuuru.~latc.hi.U$/<t.Wi~:htuc:n(/3D~2C4AB?83B~987f.C64289CC8/guidelinc::.,pd0. 

16. Id. 
17. Id. 
18. .~ K.'\rc:o A. :t..crtnu~n. R4111t:f.icns on IM R!Jli u/ Pu i"ic11tmJ /,IJ:/Jrp:r: TM Lo.uryer ~· 

,\fertia0r, Al Kv.1-:I· l 16!'>, I Jfi.9-'iO (1993) (nuting that a 1nedi~tor'!I imparti.:.tlity ap~lit'S w 
::iU MPC(.t$: ol' che nle:ri.i.uion pmoc511, from lhe urdl1t,'t'tllenl of lUmin1rr.- tn the """'Y 1.Jie 
Jue<.liatoJ' poj~ pos,itioning statm\ent.s). 

19. St<'Qool L. Izumi & Homer C. 1., Rue. P>ohihiling "c.od Faith"~ finrlmlhe 
Unifurm M'diaSivn Act': Knping lf~ Adjudicatitm fAtnd Out of Jh.e h1etlit.Jlio-n Tt"lf, 200.'{J. lhsv. 
Resot.. 67 (Wl:i<:u~i.ug Ote pt'<>S and cons or a rnf'.cliatnr',. it.utlluril}' w repcirt "b::i.tl faith" 
bc:M,iut· tu uuuide wutces $\lCh ~s couns anti :'ldmint'a-"ti\'C '4t,~•u.ie$). 

20. Id. •t 74. 
21. Set: id. :.1t &3-87 {u~ing tl1e tc:t·nls "'neuir~litf' 3nft "imp:ci.rtialil)'" inteKhanrccabl)''" 

chC' aulhun diKW$ t.lu: slauiliwd ~! t'(Hldttc( for mcdi3tot impuWality). 
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3. The Requirement of Parcy Sclf-Detennination 

Party self:<leterminmion is considcr<:d the "fundamental principle 
of mediation."" l'arty autonomy is evidenced not only by reforen<:Cll 
to the word "self-determination" hut also by a mediator's responsibility 
to help parties reach a voluntary and infonned decision." To achieve 
party autonomy, a mediator may pn»idc information to the partic., 
regarding the mediation process, mi•c is~u<:•, and help parties explore 
various options,24 The mediator must be ~autious not to jeopardize 
her neuu·ality and impartiality. Likewise, she must be careful to the 
extent she is directive because many ethical •tandards of conduct spe­
ciflcally preclude a mediator from coercing parties to settle or other· 
wise exen undue influence.•• 

A mediator can jc:uparcliic pany self-determination hy rai~ing is· 
sues or suggesting option~. especially when done alier the parti<:• have 
agreed to a settlement, albeit one that appears unfair or one·sidcd, 
These concerns also <lffect the m"diator'§ duty of neutrality and im­
partiality because a simple que•lion or suggestion may appear to ad­
\'ance only one pariy's inte~slS. Party sclf-<letennination is thus 
directly related to. and affected by, the mediator's duties of neutrality 
and impartialicy. Even though this Artidc focuses on the concepts of 
mediator neutrality and impartiality, dhcus~ons of party self-detenni­
nation are included to the extent. the concepts intricately interfac:c 
with one another. 

ll. Impartiality Requirements in Ethical Standards of 
Conduct 

Ouring the la.<t two decades, many governmental entities and pro­
fossional org-.mi1atio11~ have begun to develop ethical standards of 
conduct for mediator> ("Standards"), This Author ltaJ> conducted ex­
tensive research rcganiing Standards, 26 ha\'ing examined the Model 

Z2. DISI'\JTT. R£sOL(rrrO~ E.n:o~ . . cupra nolC 151 41.t 'i3. 

2S. Id. 
2i, Id. 
2&. 14. al 7~i-74. 
'.i:tj, Si~ .S\l.9~n N.a.1Lu Exon, How C.Ou o Mei:liakn' & Jloilt lmpnnlal and Faff~: H?iy EIJlital 

Standard$ f!fCQrtd•1U ()TMtl! (:/tnn.ffflY .>i-!fdio"1n;, 200&J. DI.SJ'. R'6-<.01 .. ~Si (ht:reittaftt1' E.xun, 
t1·'hy Elfdf.al ·'-~ant't«rds CroWll ('Ju2n.f}; SwVl N<t.~ E."'lvn. The Fall;ii.r.y of s ·on('; Si~c Fiu. .'\ll" 
twft:d.1.tlOl' in Tertn! of Neu1raHty a.net Impsnia.lity: A Stutly Utat Gornp:trr:1. t.ifeo:rli.uor Style-s 
with Ethit:al Sce111dards ofl:ond\tr:t (Ap1'. 10. 2006) (w1pub)i)hed Ll...Pwt. th~ ... PcppC'rd\ut< 
C11i}~~ity Scl1uof of L.'\w) (on ti!~ \\ii&h author}. 
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Standards of C<induct for Mediators including its 20\J~ revision" 
('Model Standard•"). Ilic Uniform Me·· :lion Act•• ("UMA"), and 
Mate-wide Standard• found in thirty-six ~"1tes, including twent}'(>Cvcn 
court<onnec1ed Standard• an<) lhirleen Stand.an-:• promulga1.ed by 
professional organizations."" 

Although Standards are varied in fonn and content, all those •'X· 

amioed require mediator impartiality."° Nc,.crlheless, the imparti: .. :.1.y 
provision• are far from uniform in scope. Some Standards have exten­
si\'e definition~ ,)f impartiality, some have virtually nothing other rh;in 
a statement that a mediator shall maintain imP'artiality, and othen fall 
somewhere in between. Some impartiality pTOvi!ions address conflict 
of interest conn:ms between the mediator and participanis rather 
than addr.,..jng mediator behavior. All of l11cse aspects of imparriality 
are discu""'d in this Pan. 

A. The Model Standards of Coo.duct 

The :Model Smndanb define impartiality as "freedom from fa\'Or­
itism, bias or prejudice," a\·oldlng even the appearance of partiality.$1 
A'. •.iitional commcn!S in3trutl a mediator to maintain impartiality in 
rt: .peel to the participantio' ''p11~on4 characteristic~. 1-r.i.ckground, val­
ue~ and belie!S, or performance al a mediation, or any other rca­
"°"· ""The Model Standards pro,.ide fairly straightforward guidanc~. 
yet leave room for interpretation, thcrcb)' acknowledging t.hc flexible 
nature of the 111ediation prooe&S. 

B. The Uniform MM.iation Act 

Technico.lly the UMA is not ar. hi<:.i.1 code of conduct. Ct focuses 
primarily on confidentiality and pr .-<legc issues, leaving ethical Sum·· 
dards to the expertise of proCeasional org-anit.ations such as the Arncri·­
can Bar Association (" ABA"), the Amcri<.:all Arbitration Auodation 

27. l\ofonu. .STAl\"nARllf. ("U ' Cc.r.4u"''<.'T roa ~t1,n1AToa.., (200.5), avaiWik n1 hup:// 
\V\'l.w,a.b.u1e1.oJ'g/dispntr./doc:un1ent.r/n1udeLU.<'ndarM_c:onducL;.april2007.pdl: 

23. U~1F. MF.n11•<noN ALT (!003), avq.i/.rlht.. at hup://\\\\'W.law.upcnn .Mu/lill/ 
an.:lr;··"!S/ttlc/mOOiat/200!\fintitldnJ't.pdI. 

See to:xon, Wh, Elhicul Slantlunll O Nltl! (;h.anJ, .tttJ!ra nu~ 26, :.t :tpp. f\.. Some • ll1tt:f 
Jt~· · ~t.h (()ttn.~onnct:tcd .:u.ndardl 1.1.nd st.andard111 promulg4\ed by a proft:lllrlnn~ orgilui~ 
iauou. Ai a rt':'ldt, thi' .1\ull1or c)(iUnined forty &oe~ ofSumch.nh fCtr tbe 1~irty~ix 'iUlk,, 

50. S« id. .. Y.l5-96. 
SL ~oun. StJL.'l'l:l:U;l)S t'1P CoM;'l\,tt':T' rna ~lnwJo.R.:S ll-'\. 8. 
32. Id. at D.3.J. 
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("AAA"), and the &soci:ltion for Conflict Resolution ("ACR')." One 
extcpticm exists regarding mediator iiupattiality,"' and 1.liaL portion of 
the Ul>IA is swumarized In this l'art. 

The ACR intended that both the mediator and the proc~"'" b<! 
neutrnl;"' therefore, it Ul'ged rhe drafters of the u"MA to indodc medl· 
ator impartiality """' part of the dellnition of "mediator.••• The d r.ill.Crs 
of the UMA refo.sed.·" 

Tmtcad, se.ction 9 of the UM:A addresses the prindpk of impani· 
ality as it rclal.Cs to conflict of interest concerns.•• A medial.Or must 
disclose facts that might affect a mediator 's impartiality, inclurliug fi. 
nancial, personal iul.Crc~t in the outcome, anrl existing or pML rela­
tionships."' lf any conflict of interest exist:i, the participants may waive 
it by agreeing to allt)w the mediator to proceed. •0 Otherwise, section 9 
simply states that a "mcrliator must be impartial. •• 1 

Although not specifically referring to "impartfalit.y,' section 7 of 
t.hc L~IA aligns with the notion of mediator imp~rtiality becauAe it 
prohibi1.1 mediators from rep\lrt.irog to outside authorities such ;:u 

.:ouns and administrative ugcndcs.12 This noiwcporting principle i< 
consistent with the separate ~oofidentialily princ:iplc,•• and fosten 
public confidence in a neutral mediator and neutral process .... 

C. Various State Standards 

1. Standards that Define Impartiality 

Socnc Standards provide helpful definitions of impartiality. M:my 
S1:1ndanh include delinitiona of impartiality similar to the Mod"( 
Stmdards. For example, rhe '.\fumesota Code of Ethi•~' for Neutrals 
and the l\fontana ~edialion Association Standards of Pr.acticc Ethical 

~3. David A. Hoilmsn, .ly..p...l"'"' £"""4mlion, 200.l J. Dis•. Rrsoc. 61, ~~ (...,_ 
knuwledging the ethical ~tsntl:trd.A :.Jrcll.dy de-it-loped by 1he ABA, AM, and AC.:R). 

34. u. "' 65. 
35. Monie:-. R...usch. J'IM Uft(/()tWl ,\flfdMtinn Act. J8 01110Sr . .J. o?-.i D1Nt". RuoL.150~. tH4 

(200~). 

~fl. 'lhr: Lll\itA ddinet1 .. u1i:J i11tCJr" :u ":tn tncUvidu.:.tl whu ~ondu.r,1..<1 a mcdil:ltiuu." UN1r. 
~ifnr.\Tit)N Ao ~ 2(3) (2003). uooU~t.t 111 http:/ /www.Saw.upenr..(:dn/hll/:.i.n.:hivt:•/1.de/ 
111r.di~1/XINJ:\finalrlr..J't .pJf. 

37. Rau'K.h, .tufwo nou-: is.;, 11.t 61'1.. 
58. V~JP, MTntATIOI\' Ai..,. § 9. 
39. Id. § 9(a). 
10. £4. § 9{g). 
11. l<L 
42. Id. § 7. 
-13. kl. § 8. 
11. {d. § 7 cmL I. 
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Guideline~ for Full Members both define impartiality a.• "freedom 
from favoriti•m or bias either by word or action, and a commiu11en1 LO 
scrw. all parties a. oppo~cd to a single party."•• Mas.sachusct~• •imp!~ 
defines "impartiality" as "freedom from favoritism and bias in conrluct. 
as well M appearJnc:c:. ••• Twelve other states incorporate similar dcfi. 
ni1ions into their Standard•." 

4,;. r..1tN:"I. R. Gf.N. Ptv.c. 114 ~pµ. I c.nu. l, n:mrU.ahk 11( http:/ /WM~·.1unc.:utuu.gov/ 
rulcdoc:5/gt:nc:r.d/GRUtlell.huu; STA.'fb.u.DS Of r11.. ... r,rrr:F.: tl.'TH(C':.\1. Ct:tn>:LJ:NC> !/OX. f\:u.. 
h>b·.aAl:IJ!~oo; 4 (~font. hfitdiaLi:on As:s'n }998). Uf)t.Jitabk ar hUp://mtnH~clialiun.org/dui.:/ 
f'ull%20E1hi<-•%20&:%20Qual•.pdf. 

46. f\.iAS.ct. ~or.(,...,._ k. 1:18, Ox1f'. R1n.r:s O:'IJ Or.s.rt.~ R£so.Lt..'1TON ~(b). 4fJl'lilDhfl al 

Ju.tp://wv1w.mas.s,.go\·/c.<uart\/adniin/l<::R:al/nt"\radrbook.vdf. 
47. Al.A.8.~ CODE OP ETHICS> FOR f\tED1•·rox~ ~(a) (Aha. Ctr. fur Dlllyutt: ResohlliO"ll 

1997), {lr)ailu/;{~ al hltp:/ ,,.,,.,.w,21b.OOmaa.rlr.orR{inrl~x.php?optiun-cu11Lt:Ont.ent&t\~k= 
-.i.t:w&id..:Z4&Jtc::mid=6 (defining iroparti<llity is •tfccrlom fmm f;r.•oritiuu ur bia.:> iu WOl'i, 

.iC'.riun, and appc:an.ncc, itnpuU<llit)' imvti(-$ a ooriunitm~nt to itid ;tU P"'rtie.s, .11.."S oppuscd lo 
one: n1' mn1'~ ~~dfic partit'.11, in nt<J\ling low;,ud ...gt•eernenf'): R!Qt:Ut.l\M«.f\"Tl'i. J'O>t 11'4~ CuN. 
nucr o,.. Mr.o••T(ON & ~1,.ncATo"s 111.5.A (An.. Altc:rnati\'t" Dispur~ K<'.solution C:nmm'u 
2001), ~bk 111 http:/ /coun.'i,.'itatr..ar.u.<i/pdf/0516_cundu<:l.pdf ("lmpanialicy m~ani;. 
Creedo1n fro>n fitvo1·i1is.in or biM )ll worio:, a<".tion, snd appt:'.11rd.lu:t<. hnparti.."\Jily implic11 ·"' 
c0Jn1nitme1u oo aid aH parries. as oppotC'.d tn nnC"; or murc •pc:dfii: pa11.it:~. in tnO\'illR to­
"'·ud 4lg'ttt·1nt11t. "); fl..-\. R. roll C!RTIFJIID & Cr.·AT'ro1wncn ~fr.tu.A:ruK:> 10.380(a), avuilMk 
al hu.p:/ /www.f1t."UUJ'\:s.¢1'g/gt1L}'Ublic/adr/bin/Rul~tlo"nrtwtc:cliators.pdf (d<:'fu•iug u1t:tlia· 
tor impartWil}' ~ "frcc:dum fru1n f<:t.voritinn OJ' bias in v1ord, a.c:tion, nr sppcann<:c" :..n<l 
inwucting the mcrti<&tur tu as.si.n all p<'l1((1. r:.tthe-r 1h::in any one pr.-onn); C\lO).l!U~a:s n:>R 

HA\~·.-.u ~fY.nlATOR.(o IJJ.l (lbw. Cumm. -On ).•1edi..'\lion :St~ndaros 2002), 1JVO.$'lahf.6 aJ hu.p;/ I 
ww•w.C'.oom.:tt'ltc;.hi.u.'i/au...chmcnt/3052C4AB783S29B7EC&4~~YC(.;tJ/guidc:linc.'i.pdf 
("IJnfY.UTi:tli~· m<:-AAll fr~cdom fmm f.a\'<.lriti~1n 41.nd bi.a in w<ard, action, 3nd apptar.o1nct:. 
Irnp:utialiry i.mpli(';t ·' oommitmr.nt to aid ;,1.U p-.uti<:iVotnt.s. JS opp06ie:d w :'l. ~ing]C"; individWll 
in 1-eac.hin2 a rn\ltuafty ~.,.ri$f~<:tory ::igrC"~mcnt."); f\.iA.ku...u-."D STAATIAAroS Of Cotv-n1;c:r lfC>x. 
f\.1'.Ef>JATOR.s II.A, B (1-1ct. l'r(lgram for 1>1~i::1.tor Ext:elltn« 2006), i'OOilabft (It hup:/ /v.N.tw. 
c.;ow~.!ta te .!ll<!. us/ f!l l\C ro/ (\pprl)\'(d\t~nAArW.or1ftY1n duc.:t'12006.p<lf ( lf Pllning imr:' rtislit)' a.~ 
"fret:don.i fru1n f:.\'luritistn, bi~ or prej\tdic.<:"J; ~1 ... :-.uAl. ur STANUAJ\JJl1. & Eil11c.c:, ll'(lit (.;nt:R·r 
f\.fJ?~ATof.'..S, 01R:>. & .9'rAFJ UI.A.1 (N~b. (lffitt nf Dhputc R<:'.i.uh.ujon 2001}, atHJW2h« 11( 

http:/ /www.suprt1uecoui't.1tt<.gov/nledia.tion/prif/Stan<b.rd.'lr-1!.thics-?wl:..11ual:June·200J-\-cr­
U.un.pdf ( .. A n1c:-tli<1tor .should $U'ive to maintain imparttillity to\~-...na ;ill P'•'rties a1H\ be li'e.e 
uf C..\'urithm or bias. io appe~rJflce, WOl'd, an<l acrinn. A mr;d\:ttur h <:0111tuiued to aiding 2111 
p:utic.'i, a..11 op~d w <t. :s.in&tf<:' pul}'• in <:'Xpforing 'he pnm.hilitiC'1> fur rt'sululiuu ... ); Con'E 
n:i:: F.nur.,\t. CnNnt:c1· 4.D (N.~1. f\.fcdi.Cllion Ass'n 1!195), 1:1:ooilo.b/A at hup;/ /tiu.ac..te.1un.ns/ 
conrt:n1/g11irleUnr:s..~td.s/vt:hivt'/;.r.dr/~.n.1~tA.GodeoJ~thiC$.pdf {"'lmp1i1.rtiilit)'• in WCH'd or 
ctction means: i) fr~~oom from hia.s nr f:tvorili.J10. ii) A com1nifm(';nt to aid aJI parlit'¥ 
tquall}' in rea.chirig a nlunJally .~a.ti.sfactory "'b'l't't'J.111:1\t, iii) That a mcdiatnr -mu nut pl:.t)· col 
etdvenarial role ;n the pmc::cw. nf rl~'lputc t'C'SUluliun ... ): NORTH <.:AB.OLIN.A S·rANnAtw.~ o•· 
Pkot'L Co~oucr FOR ;\1E.D1A.ro~ If.A (N.C. Di,putr; Rcsoluliuu Cum1n'n :tOOti), 'ffJffifahk & 

http://.,,,,...,, . .,.,u<.-c.;uu1·u.0Jg/GourlS/CRS/CoondJ,./DRC/Oucun1t'nLS/.St.."\ndat<tsofooorln<".L 
pdf (defining imp:uti.iliLy cu tlt<:' .,ab::>etu.~ of p~ucli<"..r; or hias. in word a.11d action •... 
[:t.nrl) :t rommitmt:nt Lo :.Ud all piuO<:'.s. ~ oppooed co?. ~ngfe part}', in t'Xplu1i11g 1.he ~ 
tit:NliUC'..t for r~llolntion"); T);NN, Slit'. Cr. R. 11pp. A § 6(a). aoo.iJ,a/;fe ut http:/ I 
www.tsc.s<,tc.tn.us/01'1NlON$/TSC'./RUU!.SJ'Tl(RulesOR:oun/Ofi.•upr.125 .. <nri.hun#31 
("hnparti:.dity nlean~ li'ttdoffl rrnn1 favoritism ur biiu in \'/Of<I. action, 'l.nd ~pcu-4Jlt:t'. 
1iu1xo•liali()' hnpiieis a c.nmnlitm~nt to sirl 4111 p-.c1nlt:s., M Opf><i6'¢d ~ "'" indjvidoal pidft)' 
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Som., Staiidards caullon mediators to avoid partiality, including 
thr. appear.met: uf partialily,"' or require a rnediato1· lo "avoid any 
conduct that g;v.,s tlw appcarence of either favoring m· disfavoring 
any party."•• Like the Model Standards, some state Standards warn 
mediato1·s about pr~judice or partiality based on "any party'• pc.-.oual 
chal'acteristics, background, or behavior during the mediation."00 

In cor~unct.ion with lmpartialily provisions, a mediator may rn.i.se 
question• to enable I.he parties to consider the "fairnc~s. equity, and 
feasibility" of pmpo"cd "culemcnt options and may withdraw from 1he 
mediation if sh·c hdicvc~ ' '"' C"41l no longer maintain impartiality." A 

conducting Rule !I 1\DR pruc.~-. '1; 1'lxA3 f.ntJC41. ( rillnv.imv; rot& f-f£OlATOll.S 9 cmc.. 
f(ex. Ad-..i.o;ruy Comm. on Cuun-Aauu:xed Medbti.Of" 2005), auailalt&. 111 hU.]Y.I/ 
\\'WW_,Upn-.me .. t:OUTt.l,AUfc.Lx.u./~fisc.0uc:).c1/0f>/0:}914J700.prlf \ (mpvti.lil:1 Jl\ti)IU O'e'"" 
rtom from f3\·oritfa.m ur bl.a; in wurd, ac.:t.iuu, l)nd appE".aran<.c:; it implic21 ;a <:011 J.1.nltrn<:t1t w 
atd an panic$ in l'C:l(:hing :L 11euJemC"nt. "); U·t·,.,1-1 R. OF CT.~,...,.,ff.Xf'.n At.Tl'..HXA'l 1\>'f 0 15t"U't't. 
R.f'SOLLJTrON lO'f, (lanon lll(a)( J) , ~ ol hup://www.u1rnurt.o;.gn,·/rc11oun.~'/tult1s/ 
ad.r/lOi.htm (definhlg impardal :u "frr.e from f~vuiil.i11u or bi.is in worrl, action or ap~ill"" 
~tnce. and includes I\ <.ommitm(:nt. U') uai!ll ~I partkip<Vtb M oppotcrl tn any one iod.lvid· 
tk'r): VJR<"dNIA ST,t.NnA1.ns ott 1o:·n.11~ Sc: Pit()P .. L Rl!.>ro:'ll$1DILnv ron ():.a.nrcv.» MaJCATuJU 
G.l (Judicial Council of Va. 2002), nvtliln.l>/.A a1 hup:/ /www.11\1nis.ut/t>O,..~/h'.1hif.i>,prlf ("Jru .. 
p~l'Lial.il~' nle;Jn!S fre-edom from flvot1thin o r hia.i; in wurd, i4.4:l.ion. and ap~IU'.:lru.~. lo1purt,i. 
al.it}' implies it. c:u11unittne1)l lO aid all p:\rfja in mcn;ng LUward O\n agreernent."). 

4R. .W, e.g., CA. Sut'. Ci-. AL1•Jk.NATIVt. DJSf'llTt. Kr:~ou;noN R. 01py. C, cl\. 1.A.U\.A, 
.,,,,;(q/)1-. at h"i"// godr.org/pd(•/Al'l'E.NDIX%20C,%20Chap\{.20l,%2011·21·07.p<lf ("A 
medfa.t<rr must dcmon~tra~ imputi:Jily i11 wo-n1 and deed. A mediator u1ut.l ! Crup\ltou.dy 
~void any appearance nf rurtililhy.•): l Nn. R.. or Cr., Ruus FnR At.n.;iu.;A·nw Dm1·ltn Rr.~ 
U."flON 7.i (C), (!l), .,.,;/Mb'" h•rc//~ww.;n,~·o\'/judicia<}'/rule>/.dr/•dJ:.pdf ("A ••~· 
o;d slWl ~ i1np.trtial and . •. t h.\11 a\-'Qid lhc ~ppcar-4.llce <:if improprictr . ... •); M..utnA"O 

S1'ANIWW! or Cmruucr roa lo!~TOM J\.A (h-td.. Progr.1n for Med.i3tor .. :i:..-LJkna: 2006). 
awil4* at hup://,.-..w.oowu.nair.cnd.w / nuc:ro/ >f'P'V'.:dotiuld:m1rofron<luc<4i!ll06-pdf 
("A mcrliator .mall t..'UJ\dlH.'l :a ulCdt.u;on in an i:m}>3rtial manner auJ. a\"(Jjd COJld1¥.L ch.at 
giVC"..s the appcanru:c of p<c.J'li.uity.j. 

...... Nr;w J r;v;cv SrANOA&O:i n•· c:o.=..u\.·(..T fOJ. Ml\DlAIO~ If\' CoutaWl\"Nf.(.TIC'I P)c'). 
~ U.A (N.J. As!l'n ..,r PruE' I MediOl.lOrs ~000). nooila6k al hHp:// 
njcot1rr.sJ,1<1ki"fY·9'MC'!.~(.u!1/wc:hO/notkn/repu1·1.J/Mec:Uac~r$cand3.ni.s.pdf. 

50. Id. ,.t II.B; sea· l\L\JM...\NCI !>'TANr'IM n!I' oY f' ..• oNuut:l' roil l'tt!.OJATOlt!i. II .~. I ("',\ nn:di ... 
tnr should not <u:L wi1h p.1rtlatily o r pl't?)\1clicr. Wed on ... uy panK:ipant'i p~1MlTn1.t cln1.nu.-. 
tr.ristic!'i. b-.tckgrouru.1, v.1lues l\l\d be:HotS, or pr.rforrn<t:u<:c al 41. mE'di:U.i(ln, nr .:a.ny ot.hcr 
rc::a..,nn.•); U·rAH R. ut' Or .. A.~NO<IJ) Al.7 1U\NA'nvt: D1Nt-ttrh. R2.sOLUn<l~ 104, Canon 
lU(a) (2), available aJ h11p:/ /w1 .. ,Y.UlCO\lrff).~·/n-$n11n:es/ru1t>s/adr/104.htm (" AOR p ruv­
irlC':n should guard :.ig.Urtsl Wu 0•' ~t·thlllcy bll11¢ on the pvti<:ipi1..11ls' \)t':nonal c:h:u'\tCleriJ. 
tic•, biv:kgrounrl or perfu1'JIU1;1u:c at lht pf'O()CC('(iog."). 

51. Al.o\l'IA~A Con~ or l!:t'HIC:W P'Ok MLbV.TCJAS !)(;).) {Ala. Ctr. for Dispute Rctolutinn 
1997), o~ila{Jltf at hop:/ / ·www .Mlllhlmotlr.u1g/jndex.php?opdon .. com._t-u111rut&taslcwvlc:w 
&id=24&ltE>mict=-6; s~ r:,g .• kl'.Quuo'.Mit~r.s vo11. TLm (.;c,Nm1cT o•· Ma:.01A'f!ON' & ft.1'r.r.r ... m a.!I 
UL5.A (Ark.. .~h¢rn~dvr. 0 1.lpntc RL11UluUe>u Cuunu'n 2001 }, auailabk- ac huv:/ /oour1s,1u:.i1tc. 
ar.w/i>df/0!>16_condvct.prlf, (',u u\Y.uuu llUK tlAwAD MmlAroa..-. Ill! (l law. Comn\. on 
Medt.tti.ou Stu tt.lards 2tk'2), ~ iU hup://w..w.oourts....wa.tc.-hLui/attaLiuncttl/ 30$!(;4. 
!\B7831'2!1B'IECT>4~/~1Wldine<.pdf; TLVH. Sw. Cr. ~ app. A,§ 6(a)(l ), «ioiloble"' 
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mediator may withdr.iw either based on her penonal opinion regard­
ing impania!ity or ha~c<l on a party's request.'" 

!. Sumdards lh.at Refer to Impartiality Without Defining It 

Other Standards provide less guidance bcc:au~e they prohibit im­
partial behavior without defining what it mean8. For example, se«eral 
stat.cs refer to impartiality by simply requiring a mediator to be "im­
partial and evenhandcd.·~s Michigan"s impartiality provision ~tatcs: 

A mediator ~ha11 conduct the mediatiun in an iJnpa1tial manner. 
The conr.ept of mediator imp:.utia.lity is central to the mediation 
process. A mc::dlator sh:.dl mediate only those matteri in \Yhich it is 
po~siblc to rc1n:.i.in i1npartial and even·hancl~d. If at any ti1nl' the 
mediator i~ 01\able to conduce the pTocesr. in an ilnpartial oianne.-, 
the mediator i~ obligated to \\<ithdral\'.st 

Like the Michigan imputiality provision, some .•talcs have vague 
clc~criptions of impat'tiality because they may requir<: a medialor to 
maintain impartiality or conduct the mediation in an impartial man· 
ncr. "' One example requires mediators to "approa<.h the mediation 

htlp:/ /WW'i't'.t.c;c.uatc.tn.U$./OPJN(O~S/TSC/RUL£S;TNRulc"(>Jr.()11n/Ofuupc.:t25_end. 
httn#3l. 

b2. SM, ~-K·· 'fY.K11..'i £:1·H1(:.\l. Cu1ul!t.tNt:.:S rvx }.1roL.\.1.'0R.' 9 c1nt. ('f¢x. Ad\li.sory Comnt'n 

on f'..nurt-AnncKr.d ~1C":dtou.ioni; 2005). available ul hllp;//www.tupr~mr:.r.ourU..it;tte.e<.w;/ 
~1ii;t'.l>ockr.1/0:,;o!l!H0700.pdf; U·r11.K R. oJ> Or...A~rXED J\T,Tf.R»ATTVl'. Dw>1tre Rbot.u. 
ttON 104. C.'lnont JJ ((';), (f), aMilnhh al hu.p://WY..·W.dlCOHrts.gov/rcso11TU11/rulcs/01.dr/ 
\04.hrm. 

s~. f\(15s, <:-r. AN~F.X'P:n ~(v.mATCOti' R. ru~ Cr\flL LtTtG. xv.a. mJ'l"l;ibtbl.it al hu.p:// 
l'o'Wlt.ms~c.state.ms.us/rok;\/mtn.1le&0fr.aurt/ct.1urL:.tn11t'x~tl.Jnediation.p<lf. t.Jtah :J110 re­
quires a 1nediato1· to conduce proocccfing.c; in an "'C'\•e11h<t.11ded nunner," buc it much more 
sp~citic ll1~n f\.t~iuippi. UTw. R. ~f (:-r.-A1o.1~•xv.,, At:C"T~A11vv Ot$,'T'll'n'. K'f\~t.1:-noN J04, 
C..uuJI fll(<t). Utah soes on to J'equire ~ mcdi11.tor lO "treat :ill f'dltit'S with equ.atiry ~nrl 
faimt'$$. 41t 41U itagea uf lht: p1ucE>-rdings,'" id., aud then !!pcdfic.:tily ddi1u::~ •tinpani:-1."' Id. at 
Canon Ill(a)(l) . 

• "i4. STA)IJ).>,JtO,..,, Of co,.,·uut:r rox. fl.f£1>1A'COPS 3 (li-ti~h. !>Up. Cc. 2001}, avaiWJl6 al hup:/ 
/couut..n\frlligan.gov/~.:1.0/n:Murccs/s,wlW.rdis/odr/conduc'.pdf: Stt S.C. C·r. A.'IJNBXUt 
ALTERNATIV'E OrsrLnB R&.-..ox.t.'TCr.>N Jt .lf'P· B.11. ortaifub!s tJl hltp://h'W\\'.6Cbar.nrg/publk/ 
ru .. ;docs/ ADRrules.pd!. 

~S.. Ou.. R. Cr. 3.B!i!.i(a). avtJUabl4 al http:/ /"-"-~'W.C()llninfuA<.t.gOV/)1d<:J/do<.l.Jm~nt.o;/ 
prlfFHc~/tit.Ce .. .3.pdf (ll~c:ifying Uta.I. 01 "n1ediato1 muu nuinl:d.in tmp41ntcJity toward all par-
1.fcipsnu in the mt:dhslion proc.:tlloS al :di tinles"); (..'01.oRAoo twfoi>t'J.. Sr11.m.AJIDS. Of Cot<· 
DU<":T 6'0R Mr.tH"Toiu; ll.n. (Colu. Cuw1cil of ~1ediator.; 199.l;), ovailabl.t> t4 htlp:/ I 
W'\,,.,,,ooun,<t,&,\3te.co.•i.o;/ch.o;/<oun/mcclliitiun/n,odels~ndards.pdf ( .. l'he mt:W...tur shall 
conduct the mediation in :ui impartial m:dJlnt:r aud should ~woid conduct th<1.l t:i,-iw:$ lht' 
<q.1pe:11'<'nce of paniality."); lNo, fil., Or., Ruu!s ~'M ALT£RNATfVZ £)v;p1nr R1!>00L\.H'u)N 
7.4(C), tluui((lb(.i t4 http://\\"\"'"in.gov/judici.ary/ntlc$/adr/intlex.ht1n1#r7 ("'A neutr.il 
$hall bt> in1parcful and sh?lll urilioo ao cffr;ctivc- S)'J>ttn1 tu idtnUfy potential C'.onnic:u of >nccr­
cst 41.t lhe liu1t' uf"'PJ.10inU11ent."); OJ::u... -STAT, ANN. tit. 12, c.:h. S7 et.VI'· A {2(H}.1)) (Corl('; of 
Pru!'l Oondncl for l\.ft:cli..'\tors) (requiting a m<::cliatnr w "n1.Ui1Wu inlpar'i~lily <"t 31J 
timc:i5"}. 
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pmccs~ in an impartial manner. If at any time ... [mediators] are 
onahl<: to do so ... [they 3fumld] witl1draw from the mediation pr<>­
c<:~s.""'• Tl""" stale Standar~ do not 3J"ocincally ddine impartiality, 
d1oosing to focus on conflict of interest. concerns rather than uicdia· 
t.or behavior. 

3. Standards that Treat hnpartiality as a Conflict of lnlerest 
Consideration .Ii: 

Standar~ th~;J<.i.cus on conflict of interest. issue·~ may pn'lhibit a 
inccliator from t11kliig part in a mediation wher" •he i.< related 10, or 
<:mployed by, """ of tlw partie•P or may require the mediator to 
cli!r(clos~ dealing$ or rl~lationship~ d1Ht rnay r..iisc 11ucstion!oe about im­
partiality."S Some Standards are more ~pccin.; hcrnu.<e they require a 
mediator to disclose whether she provided prior services to any of the 
participants•• or simply has had a personal or profr,..,ional relation· 
ship with one of th~ parties."" In some instances, a merli11tor is pre­
cluded from having an interest in the outcome of the dispute&> or 
precluded from having a financial interest in the outcome other than 
a fee arrangement.62 Without defining "impartiality." several Stan· 
dards require mediators to disclose prior or existing afliliation• wjth 
any party and preclude any financial or other in1erest in the outcome 
of the mediation." 

}'inally, some Standards rake a mnr<: thorough approach and do 
not commingle mediator impartiality with <;onflkts of iotcrest. These 
Standar<.I• ""'· fort.h separate pn1vi.iom for in1partiality and conflicts of 
intP.rC":st.V4 

56. Vv'ISCONSJN l:;nt:tCAJ. Ct:IJ\F.C •~.s fOll Tf'Cf. PAA(:Trr.Y. OF lv1'fJ)l11:rioN 4.J (\\'iis.. ,\»'n uf 
t.1edi~to1-:1 1997), avtWahk at http:/ /wa1nedialon.orR{pubs/tChir.slqni<fc:::tin~.hrml. 

~7. J~o. R. {:,.., Jtuu.s rott ALTEftNArcvz. O'-'\J'\'T« Rl'.<in1.i;1·roN ?.4(E). 
!>3. CotoRADu ;\1ot>EL S?'A.''DARDS OF Coe-.'OVCT fOR ~·l'f'nlt\TOR.~ II.Ai \\f1~c:oN:M~ E·11u­

Cl\L Gt.'fOWNts FOR nm P'Mcnc:Ii (Ip 1'1t.DlA1TON 1:.:l. 
59. S'rh.~lV.kJ.,)$ OP PAAcr1ce FOR h.1.UIO '-1tfllATOlt~ ))).) (fd::1.ho :\1'Miatinn A.~'n 200!>}, 

avuilablc at hup:/ /\~,,·w.iililhon1ediatio11.01g/sop.pdf. 
60. C\J.. R. Cr. S.855(b). 
61. IND. R. C·r .• Rut.f!.S rok J\t.'l'l:kt:A'lfV2 D1isrt."TL .R:£sott..'TION 7.4(1£,), 
62. S·rAAD•\Jlmi o.Y P'KAc11(<l: ro~ WA.Ko 11fJ>Vi.To~ 111.1; )CJ! C.~. R. <...'r. !l.8~5(h) (nol· 

ing thAt s m~rlh1tor mulif inform part\cip<lnlS <iliuut ruatlt'n 1.h<tl nuty t~lise question" of 
impsni21fity, in.c;lncfing thnM' nf .3. "ftn3n<'.lsl n~u1re"), 

63. Cotniv.oo }..1otua. :ST . .-.NOAJtO...,. 01 (;,n.,nuc:r l!<IM l'.b~o1Aro~ II; S'tMl>A.RDS or P'RAr;. 

Tl'a. ro:st loA!to ~t"C?ot11.ro11.s IJJ.1, 4. 
64. Set. e.g .. f\.1ARYI..ANTt STANT'IARDS or. (:0"Nn1Jr.T" f;'nR '-•ffnf ... TI'))O> u. III (f\1d. riut,'l•lll) 

(or ~vf~tli<ttor E.'tc.:~llC"n~e ~006), ~{(' (ii hup://\\,\"\\'.OO\U'ts.st:\.tr..mrl,\tir./mac.:ro/av­
pru\•t'ili1.arulardsufc.:uru.luc142006.ptlf; ;\•hss.. Or. Af.."NtxU. ~Sf.n(ATr()N N.. ll'QR C:tv. L·u<.;. 
XV.B, C, auoila!A al http://www.nwc:..:st"tt=.ni.s.us/rults/ AURulcsl'.c;xr.i\Sp?ll )~um=37~ Nt:.v1 
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At. exemplified from this sampling of St.andards, principles of im­
partiality are not standaixli,cd. Some Standards define impartiality as 
it relates lo medialor conduct while others relate it more lO conflict of 
interest conccms. Still other Standards simply require a mediator lo 
be impartial, providing no guidance as to what constitut.es impartialily 
and allc>wing a (.,'Teat deal of room for individual interpretation. On 
one hand, while a workable definition of impartiality is necessary, the 
definition must take into account that mediation is a !lexible, fluid 
procei». Nonetheless, the lack of claJ'ity in many impartiality provi­
sions may encourage mediators lo supply theil' own interpretations of 
impartiality, which could undermine the integrily and credibility of 
the mediation practice. 

ID. Mediator Styles and Mediation Models 

A mediator's orientation or approach to mediation may dictate 
tbe style she uses. Style refers to the rr. .·\iator's a,tivitic•-her inter­
personaJ com1ntmications "1th, and ~ ,.~v;ior t<nvard~, au n1cdiation. 
participant~." A mediator may adopt one or a mmbination of .<everal 
~Lyles of nu•diation, and in fact, most mediators mix thdr st.ylcs and 
tcdu1iquc:s in individual mediations. oo 

Many «'holars haYe used descriptive words and phrases to define 
mediator styles and mediation models. The thn~e m0<1t common styles 
arc: •.,.,,aluative" and "facilitative," coined by Professor Leonard L. Ri-<-

Ju.sn• SrM'D.UDS OJ' Co~DUCT Po)t l\futlt<\T-0~ It-: Cot•RT.coW:'\'ECTE[) PF'.O<'..RAN.S n. III (N~J· 
rus•rt Qf l'ruf'l l\tcdt ... wn 20IJOJ. m,,,;,a1;v. al. hup://njt:ourt.o;judicf.vy.$U.te.1U.w/wc:bO/no­
tic~/rcporu/Mr.diamrSt:&ndam,..pdr: S.C. Cl'. Atl)'1J'JCRP AL.Tf.RN•TTVF. D1seun: RPMJLuno::-1 

ll. •PP· 11.U. Ill, .... il<ll>I< •• http://l>W".S<'b>r.<>tg/pd!/ADR/ADRrules.pdf: VIR<'I~~ ~.~. 
D.AS'.DS Of Ennes & PAo.F'L Rfsr·oNs.mn.rrv ror. C£.Rnf'l£l> ~1WtATOllS G, H (Judicial Counc.il 
of Vo. 200;)), ava!lablt ut hup://www ... v•n.u./POF,/Ethics.p<IC. 

65. See leon::oxl l... Ri.sl<.in, Undm..tauding AftJiatrm· Orinuations,, Stt'ategie.s, 1uut ~r"';,,. 
niqua: A Grid fv' Iii<! ~d. I tw:v. NOOOT. L RBv. 7, 17 (rnOGJ (hereimlftel' Riskin. t.ritt 
j'R tM Pt7pltxdJ (exphainiug thiu I.ht: vc:nii.:al i.:untinlluna uf Ri'Ski.n'~ iueJi<.\tion gl'id relates 
w ~' nu~<li<f.\ur'.s ;,ai.:ti"•ilit:$, a(su kno~·u ~ her indidduill 'Style). 

66. SN D\\'ig'ht GoJan.n. Vmiulivns i" A1tditttit:nt: ff(JW.(ltu:J iWJ)"'~l 1\f~i41Qr.' Chmcg1t 
Styt.<.t tn ll'u: Cci"u qf o C.O.SC. 2000 J. D~.1!. R:£sot. \1:1, 61 fhereinaOer C..ol31Hl, Vn.riatiq1u i>t 
MWWtion) (<:uududing lh;t.l mt:dh1.ton; cn1pluy mort< lha.u 011~ ~l>'h:• tlu.tlng ~1\}' single 1nedi­
cu.ion ~.nd l11at put uf tltc r<:"'d:Sun for tl1t" i.:ha.ugt: u1'4.y bt" <l~te tu tll~ 1Xl11idpants' pmon:Ji­
lit:-$ auU appru<1.d1c:.s);Juhn Lande:, Tw,IQrd Mur.; Sophislkokd J'w-lulkirion Thutr)" 2000 J. Dt.w. 
hsot.. 321. &21 {ht:rt:inaftC'I' Lande-, Scph.i.sU<au.d /..tet.Jiation '17i.wry) (110Uug that ll)ediaton 
<q>pruprialt'ly ;,a11d b<:'ndid.<:Jty mr-: facHit:t.livc: md ~r.c1.fu:.tiw: tt"i.:hoiqlJt:S in the same 1nedia­
tion)j Let ... P. Lo~'("; & Kimht":rfor: i<.. Kovach, ADR· An F,,./~At'Ta)' of Pr~·. IW./hcr ~n 
On.! Edu.fie Pmu.u, 2000 J. u.~. Rt.~1- 29!'>, 297 (noting lhal mt:di<tWI'$ i.:un:suautl)' 111ove 
OCtwC":~ "fs.c:ilic.ativ~-:-hr('):td'" and ·r.·\131U'l.fh"f';-n.3rTOW• styfe.s tn on<:' mcdi<t.tiun sc:..s~ion). 

, 
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kin,•, and •u·ansfonnative," coined by Professors Rober! Baruch Bosh 
and Jos<:ph ~·olger. 6$ 

Profo:<.'<>r Riskin acknowledges inherem problems with his schol­
arship-problems that have created rnnfiL<ion and misunderstanding 
of what he wanted 10 accomplish. AI> a result. he h:is proposed ~hat1g· 
ing lhe words "evaluative'' and "facilitative" to "directive" and "elic:i· 
li\'e," respt~ctivcly ... Professor Riskin's newer research emphasir.es 
mediator influences M well as influ~nccs b)' participants.,. For pur­
poses of this Anicle, however. referen(:"s will continue to be made to 
evaluative and facilitative styles since !hese terms ar" wid.,ly adopted 
and wed throughout the mediation field. 

Profo.,or Rl.<kin and other.< acknowledge 1ha1 many dynamics 
may affect a mediator's style. induding pcr.<onal belie£< (predisposi­
tions), timing, participant inlluence» and the suhject matter of the 
mediation,,' A mediator may be more evaluative in an employmcut 
case and more facililativc in a neighborhood dispute. A mediator may 
begin a mediation using fadlitati\'e techniques, and al the end of a 
long day. UTb'<' the: partidpant.< toward settlement using evaluative 
techniques. A mediaror may combine hods •l.yk~ by pl'Oposing se\'eral 
alternatives in an e1•<1luative style and them fost<~ring communication 
in a fucilitative manner so Iha! participant~ ma)' di.<c\L<S the proposal 

67. Su Rii>lin. Orid far lhs Pnp!.txtd. supra JlOlt: 65; Leon..11'<1. t. Ri.~kill, j\fiMfntnr t)ri~ 
sionJ., Skat~gil'S and 'T Ri~h~iqtu.(, t 2 tu.·rl':1t.NAl'l\'f.S TO HtGll Cosr LITIC. ) I 1 ( 19~), Proft".$<:f)r 
RiOOn dC'\•clopcd a grid 00.Sr:rl on two continuu1ns. '.Jlu:: hoitiont..11 conlil\Ullm, ca.1cgnri1~c1 
:..1 the t'rl'lhlcm J)(':finiUC\n <:onrir.uum, T(":c:ognizcc tht: c,roul.s uf the Jned::\Uon. One ~nd 
repr(':~ntS :l. n:'IFTQW \ir.w of the- ~rtir.!I' gosJ,., such :.i.s huw mudl tllQll~Y LU pay to a party. 
'f'h{'; ()fht.r cnti rclaf~ll to a bro~ \ir:w <'If tht:- goal~. The bro<id -.•it:W •~t;Oguius lhe ec::o­
nomic go.11, but go~ h1nher by ;w.c.$$ing untfcrf}ing inr~rr:5t,c; anrl l1ow the p41nks utlf.}' \t.M:" 

their intet'es" cnm.Uvely to U';)nsforn\ tht. d;,purc. Ki;<;kin, On'd fl7t Utt A;rpluM. supra nuk 
6!i. <t.l 17. 11u:• vt:rlii.:~l[ i.:0Jltin\l1Ju1 teL.'\te.s to lhC" OlC"diai.or's, ~ctivitit"S or ht:r indi,.i.du..I ¥-l}·lc; 
one crnl cigni6cc m t'v.aluali\'t: mcdi:.lvt wl1ile tbc- other relates to a f~ifir3J\\'('; mccihttor. 
ld. 

68. &.e infra 1101.C'.s 89-97 a.ud <1.c.:c.:on1pi411}'ing text. 

69. L::vJnud l . .Ri;ski1l, D1cUWnftl(Jci11g in ftieditUilftt-' Thf. ,'\'ro1 Old Qid mu:l tM lv$w lt'cw 
Grid S)JWm, 79 NoTkt. DA.\Cf L. Rr.v. 1 (2003-2004) U\erci1Jafter ki;1;lin, Jkt:Uu11unnJ:;;ng in 
kfediati<mJ. rrufci1wT Riskin belic\-t=$ tl1<&t the new t~rnlinology tnore r:lo.-.ct)· altgn., ,,;th hi:-1 
goal for thr: rnl<":-Of .. hn-mr.cliarnr ('.ontinuum, whit:h n:hate'.s Lo tJ1e 1nediator's, ellOCc on p.uty 
,df-dct~nninarjnn. Id. ac 30. Funhc-nnorc, he bcli~'C$ that •directi\-e" is 1nore ck'criptivc 
1han "~v~J\t~ti\•e" be"QIL~C the f'ormcr \$ more gcncr4.t <&nd abslrct<:t, .itud thertlOre, tn<iy 
c0\..;1 a v.i<ftr ra11ge of tnccllator ~ci\.;tic:1o. Id. 

70. Id. as !14-M. 
71. AL\N Scarr ~u JIT AL,, PROCESSU ov DTSPt"Tf" Rr:.so1.t.•TIO,., ~7b-431 (3d w. 

2002); Riskin, ~W,i,mr.Jiing '" .~ftdiatiCJn, 1upra tl01(" 69, ;\f. :\4--4 L 
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Furthcnnor<:, mediator ~tyles may relate to substantive is.sues as well ;i,; 

pro<:cs:s i.ssue~. ?2 

In addition to the main mediator styles known as facilitative, eval­
uative, and u·ansformative, other scl>.oL'\TS refer to mediator .<tylc~ and 
mediation models based on pe1·so1><ll behavior, c;ommercial needs, 
and legal or social norms. One must understand mediator behavior or 
the type of mediation being conducted to be able to wmprchcnrl how 
~tyles and models interact with impartiality requiremen!l'. The follow­
ing sections ~umnwizc many of the styles and models. 

A. Facilitative Mediator Style 

A facilitative mediation style emphasizes party interest~ and may 
he referred to a< interest.based mediation. 73 The facilitative mediator 
is ,.;cwcd a.< a third-party educator or facilitatoi·; she seeks to empha­
si?.e the partie~· own pmhkm solving, creativity, and personal evalua­
tions. 7• 'rite mediator c11courdges party attendance, facilitat•~~ 

communication, poo;es questions to uncover the parties' underl}ing 
nee<L' and intt<r.,.<IN, helps <•ducate the parties by assisting them to un­
derstand the other's ne.,rls anti interests, and otherwise attempti< to 
pro,~de a comfortable fomm in which the pill'ties can develop their 
own creative solutions to a problem.15 

Facilitative mediation may seem therapeutic due to tile process by 
which it reaches an outcome-an emphasi6 on information and un­
derstanding to reach an agreement rather than through a mediator's 
influence 01· coercion. 76 Thi6 mediation style is muc;h more "touchy­
kcly" than evaluative mediation. Hence, facilitative mediator.< may be 
referred to a~ "'soft,' 'touchy-feely,' 'thempeutic.' 'potted plant,' or 
'nL"-'' agc>y.'"77 

72. R''l:in, l>N:Ui(l11making in .l\iftdiation, sHf1ra 1\0le 6Y, :u *~~. 
73. Kennr.rh l<'ox, \.\""1r Pri11Dt1t ,\fl'.dialOn Gn~ Uumjrvm lllt Ptou·B1u·/tk:t1. "1 ~>iRO<>~ J. 

COl'F\.ICT Ruo•- 237, 239 (2000). 
74. Lande, .XrphUtlt:acM. J\ittdinrfr'n ')'hurry, )Upt'a nut~ 66, .itt 521. ~2:,; l . .<:13 11. Lo,1e, TM 

T(I/) Ttt4 &:tl()ns lf.>ily 1\1ftdi.(lttrrs .'i'hmlllf '"'"' F,oolualt., 24 Fe..\. Sr. Ll, L. Rr.v. 9:-l?, 944--45 
(199'1). 

'75. L<lnde. SophiJlicaud Mrdiiltilm 'J'ltNJJy, supranutc: 66, "' 521. 322 ("b1cdiaU>r.i tt.r.ini s 
fai.:i1it'4.til'-e 3-tyl~ fuel.ls on eliciting the princijY<\Ls' <>pininn.11 and ttf1ufn fro1n pressing rhr:ir 
own opinions abuu1 p1~fer~1ble se-ulenlent option~."); RiiOOn, Orid fur lfw. I\~. Jufn'O 
nntc 6.ll. at 29-30, 32-84. 

76. ti.iurr<&)' S. Levin, Ths Propri.ety of l!'vulutaiw J\1tai.tuir111,,· ConMvu Ahuut IM ,VtAtun and 
(lul'l.lilJ ef nn Ei.vihulJ;ue Opinion, 16 0Hlo ST.J. ON 01Sf'. Rtsn1. 26R (~001). 

77. John tan<f~. Hm1J \WU l~Rrtng 11nd AfctlialWn lTMiiu.t "J"r<J,~fm?R. FAt:h OJJurr'!, 24 
Fl..'\. ST. ti. l .. Rt'.\'. A~9. A?>O {199'1) {ht'l'ti.uaft~c L'Uul!, IAu~ing 11nd M4diutilm 
Tron.s/Otmaiiim]. 
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A "productive-facilitative mediatol'" may have more exp<~rtisc in 
the genel'al process of mc"<liation rat11cr 1.han subject m~uer expr.rti><,, 
though <:xpcrtisc regarding ~ubstantiv~ issues may be another '"'luablc 
a.>3et.'~ A,, a fadli1a1iv<: mediator approaches lhe nan·ow end of Ris­
kin's continuum. she may help the panic., evaluate (heir proposals 
through her questioning. 7• Sometimes, the n1ediator may encourage 
participants to brainstorm possible solutions.a• 

The faci!itat.ivc mediator's goal is to avoid a directive approach 
while conccntrat.ing on party empowerment and sell-Oetermination. A 
facilitative mctliator may act in a dircctive capacity to the extent the 
rncdiatur d«cidt~s whit.h question• lo pose, which solutions to empha· 
siY.e, and how •h« "ng-ages th" participants. Nevertheless, the facilita­
tive mt:diator should h<: capable of maintaining neutrality and 
impartiality a.~ long a. slw doc-., not n«1uirc pa..-ticipants to accept her 
suggc.:stion~. 

B. Evaluative Mediator Style 

);fargarcl Sliaw provides an insightful a.~essment of ev;iluative 
1ncdiators: they use a '"cont.iHu\nn of hcha,,;iors"' that include question· 
ing regarding •ln:ngth• and w"aknes.~cs of a case, pro\1ding informa· 
1.ion, offrring pron:d11ral or •111"'1ar1Livc advice, predicting possible 
0111.:onu:o hy a rnurl. adjudication, and suggesting ways to resolve a 
disput<:.a 1 De.•pil"' Shaw's as•~ssmcnt, •cholars interpret an evahmtive 
~tyl~ in divense \vays. 

Some prefor that a mediator evaluate im1c hy issue.•• Others use 
"less intrusive techniques" by recommending a "range of fair out­
comes.''•> Under the latter method, an evaluarivt~ mcdia!OI' predicts 
how she thinks. a fair and !'ea.sonable person might settle. Others pre­
fer the Socratic method of questioning. By posing qu~sli<tn• in a way 
to educate the parties, the mediator offers a reality chec~.84 An evalua­
tive mediator may go so far as to advocate for a panicular s«ttkmcm 

1~. Lc:vin, Jupra note"; 7S, :.i.t 26R. 
'ltJ. Ri;$kin, (;,i.JJ, far JIM P~'fl£'Xt.d, JUf'Yll nnl<'; 6."i, :.i.t 29. 
SIU. AJt.cm:t.th•r: OiJ:pul<". R~J:olurion: l\.i~diatinn, hnp;//www.tlwyersntil.h.corn/m~rli:\­

lion.hrm (lur \li~r.oct SC1'll. 28, 20U'i'J. 
81. Ja1nes H. Stark. '111.t b"rldu <?f ,1'11.di1uirn1 l{t!Ofunn·ml: &met Trouhlf.:to'IM Qt((stWtu ~·ut 

Tm<otiw /'rop(IS(J/5, fro"' an Iiv<lfu<lliw /..dr"fi" McdiM()Y, 38 S. Ti:x. L. Rl<v. 769, 774 (1997) 
(citing 11~g-J1-el L. Sh.iw, EvalU:.ttiUn Continuu1n. Prc])<'lr~ct for twfceting of CPR Et.hi~ 
Ouuun.i.~.-si.011 (bfuy &-7, 1996) (ou file with ::\Utho1•)). 

82. )•tcu.11-et'n E. Ullio, Preserving tM Jntff;"il' <?f lt-t1"1i11timi 'l'hmugh the AOOjJIWn ef Ethic.al 
lttc1's.fo' L""""''"'ltdi.-, 11 Kon:• DAMBJ.L. E)r111c. & Pu._ fn\.'v479, 493 (2000). 

83. ld. 
84. Id. al 49ll-94. 
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proposal. Irrespective of the \<arious interpremrions. w ev.Uuatlvc me~ 
diator becomes directive in her approach, no malter what asp<.·ct of 
the mediation she emphasizes.•• 

Scholars refer to evaluative rncdiators as more directive in their 
approach, coining such names as '"muscle 1 •diators,' 'Rambo 
medialors, · [and) 'Attila the mediator(~).·"•• Jn m.• .iy instances, a me­
diator engages in an evaluative style for coun-co:.uected cases and 
cases in which the partic.~ arc represented by counsel. The mediator 
may attempr. t.o ioflucnc" the participant~ to adopt her opinion, •7 

which may compromise her neutrality and impartiality. Many view 
these types of mediations as akin to a settlement conference.•• 

C. Transformatn•e Mediator Style 

Over a decade ago, Professors Bush and Folger pioneered the 
concept of a transfom1ativc mc·cliator."" \\'hile most mediations focus 
on prohlcm,,olving outcomes, t.h~ trJn~onnative mediator offers a 
difkrcnt. approach. Sh" hdps parties focus on their relationship 
through their conflict internctions.o" In doing so, the u·ansfonnative 
mediator hdps the parties focus their <:ommunication on their con· 
flict and how productive cl1ang~ may affect the con.llict. 91 

The shift is away from a problem-soMng outtQme and toward a 
more open communication style; parties achicvt: "mor..J growth" by 
emphasizing indi\idual "empowerment and recognition.""~ In otl1cr 
words, "the emphasis is on shifls in parties' in«:racticm, .hifts from 
relative weakness to gi·eater strenglh (the empowcnncnt dimension) 
and movement from self.absorption to openness (the recognition di­
mension)."•• Recognition applies to a· person's ability to empathize 
and begin to unders1and the 01her party's pe111pcctivcs and points of 
\1ew, not receiving recognition from another.n• 

85. R>ski1>. GridjortJ<C T'<'tflk•:r<d. supr• note 60, ot 27. 
86. Lande, IAl.IJ}tring o:nd M«Uati<>n Tt4nJj(!17Mtion, supra nntc 77. <tt R!lO. 
87. Luulc, SupMJ~d M.,J;,,s;,,,. Tlwny. "l/R" note 66, ot 322-23. 
88. l..e\.;n •. f'ltfmJ ntMe 76, ""t 269. 
89. Buf.H & Fu1.c.·.~ 6tJflra no,tc b. 
90. Id . ... 82-83. 
~I. JOS<:ph J'. l'olgcr. 1\1Mia"°'a Ht.~eart:l1: .')tudyltig Trun,.5~ ~atJ.. 18 Ho:r.:ntA 

I.Al>. & E>•"· l.J· 38!;, 59!! (2001). 
92. Bt·~11 & FoLCnR. supra nutt: :;. <.tt 2-12. The atnhort. ddinr; .. empowcnnenl" .-u ·u1r: 

rt$\Or.u.iuu w tndi\iidn:.1ls of'' ~t:H:sc vC tln~it· own vJ.lue a.rid s1rcn&th and their owu Ccl)>'<'\:il}. 
<o h~ullc life's prol>lt:n~." Id. <it 2. ·R~"11i1ion"' i! "tl1c ~'t\C'"Jtinn in indhidti.cth of ac:­
knO't'lc•lr.dgnu::nt :and cmp:.t.lh}' for the: '1ilu:.1.Uoo atnl pJ'(Jblents of' nt.hcrY.," Id. 

9~. FolgC":r. sup-ta note 91, "'t 393. 
'34. nu~H & Fowe:H, supra not~ s. 41\ 96. 
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The transformative mediatol' encourages parties to de.fine i&Sues 
and decide 1.he terms of settlement themselves by helping !hem un­
dcl'Sl.and the other party'. pt:01pcctivc. Through this style of media­
tion, the parties may grow, develop, and change their own 
perspectives to l>ccomc helter h11u1a11 hdng.~.'" Ultimately, U'3nsform­
alivc mediation can tran•fonn the d1aracter of the iudividual dispu­
tants as well as society in gcncr.al.00 

Although trnnsformative mediation does not accentuate prohlcm­
solving, parties may settle an underlying dispute as part of thdr rda­
tional transformation. Hence, the transformative mediation style is 
not mutually exclusive from the problem~olving npproach se"n in 
facilitative and evaluative mediations.•7 

D. Additional Mediation Styles and Models 

As the mediation practice develops, some s~holan; ve.n1.11rc out to 
coin new tenns to define a mediator's style or a mediation moclcl. 
This section summarizes some of 1he le&S commonly kno;m tcnns. 
Notwithstanding the \'llt'ied tenninology, most are analogous to either 
facilitative or evaluative mediator styles. 

1. "Trick&lcr," "Magician," and ''Prime Negotiator» 

Rolx!rt D. Benjamin, ;\0~ediation practitio11e1· aml .~cl1ola!', opines 
that a mediator can be viewed as a "trickster" hL":a'~'C •he manages 
and sun.ivcs wnflicl. mther than trying to defeat or .~top it.•• The 
"tric:bter-mediator" accomplishes thi• task by offc1ing a "third per­
spectiv(• that shams traits of both sides of the dicl1otomy, thereby 
1.r~nsfom1ing a wntlicted dyad into a more liannouiou.• triad."99 The 
purpose behind the trickster-mediator seems appropriate hccause t.he 
mediator reframe• the conflict into an impanfal third pc·!'llpcctive. Yet, 
the temi "tnckster" i~elf is offensive on it~ lace whc11 referring to a 
mediator, and appears to c.onflict with a neutral thiiYI party's goal of 
helping others reach peace and rc.~olvc c:onflict. 

9S. Id . .i ll-1 %. 
96. Id. at 20. 
97. Id. •• 11-12. 
98. Rob<:>n 0. Bt:ttiacoiu, ~fa:nngtng lk ,Vatwal EMTgJ uJ C<Jnjlict: t.ifi:diat0'>'$. 'l'n·r.Ltm 

11nd tM r~n.ftr"Ut:riVR riu.< '!! lkupfim"' fn nwcK"Ylt..-O P~c.a. IN'ro ·nm R.ooM; HO\V'TUE. P@ll:.')OK).J, 

Qt.1AJ.rTWJ1; cur A }..f>:1nA1·0~ IMP11.1':T THY. l'aO<..Y..ss o•· CoNrU(.'T' RI..s.ott.mo~ 79, 80 (Oanicl 
Kowling & 0Avid floffmsn M.o;., 20U:i). &njamin wricc~ '"[P)c:1·~u11.0.tli1y U<dilS lltftl bes< se:n1c 
mt"diators nia;· '1r>t be th<: OlOst obYiOU$ c:w cnmnlonly pn:-.tenkd. TI1cJ ~1't:' ais foUows: (l) 
confus<>d. {2} ''0)'tU1'isric. (3) co1npul~ivc. and (4) nlarginlll." Id. at 84. 

99. !ti. ac 95. 

620



Sl:o: J'9 2-M.'\Y-08 1:$0 

MEDIATOR Sn'LES .~95 

Othi:rs have softened the trickster plir~ology. Pr<>fc~~orJohn W. 
Cooley refers to mediators as "magicians. "•00 James C. Freund refen 
to mediators as "prime negotiator[s]" because he believes mediator:< 
become an integral part of the negotiations thac transpire during 
1ncdiati(>n~. tfll 

These scholars are correct on one band because tlwy refer to the 
creativity and ingenuity necessa1y for mediators to reframe issues. add 
an unpartlal third story, pose altcmacive solutions, and otherwise 
think out<idc 1.he box. On the other hand, the scholar~ may go too far 
by emphasizing a third-party perspective that cakes on a shape of it• 
own or che mediator's personal orientacion. Irrespective of the JalK,f 
given to the mediator's style, the mediator's directive approach may 
infringe on the P'.ll'tfo~' right>; of sclf-<ktcrmination, which in tum. may 
affect th<: mediator's neutrality and imparti;ility. 

2. Dictates of Commercial Needs 

The commercial nature of the mediator's role may influence her 
neuu-ality aud impaniality, ('·'f>C~ially in light of whom she considers 
to he her client. If a mediator <:onsid""' attom<~vocatcs lo be her 
dicntll, site may aoi;ert a directive ~t.yl" that she thinks the auorneys 
desire, in hopes of securing furure business with them. A particular 
style or technique may be imporiant to Ille mediator who want• more 
business and plans to sell her ser.'ices based on her settlement record. 

Business requiremcnlS also may be imponam to the party who is 
searching for th~ type of mediator wh1, will provide die best servi~e 
under the facts o! a case. 1"01· example, i; a highlv ~pccialized situation 
such as a construction detect case inv .. ;ving many partidpants, the 
parties and their anomeys may want an attorney-mediator or a retired 
judge who has lhe expertise to prO\ide a highly eval11ative mediation. 
Even whcr1 atwrneys are not involved in the mediation, a mediator 
may <-.ontimw to "xl1ibit the direc:tivc or evaluative style, although she 
may be more amenable to a facilitative styl<: by forn•ing on the parties' 
underlying interests. 

100. Julm W. Cuul•y. MediulW. Mup-: Its U..and ilbl.,., %91.ov. U. C1u. !..). I (1997). 
101. jA,,a:.'> C. f>(£ur.:u. Ttn: Nl!.lri\UL Nll:C.fO'IlATOIC \\~uv AND How f\1F.01A·noN (' .. u~ 

\\1oM ·1u R.1S.:so1.\'li. Do!.J..l\J(. O•:u-u·n:.s 12-15 (199•1) {uoliug ll~l a mcdia1ion ~~ally 3 ne":­
gutiatiun fn whi..:h I.ht" medht.tor bccunlt$ lhe "pricur: uei;otfalor"). 

• 
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In each si1uatio11, the mediator may attempt to appease clients to 
obtain future referral~ rather tl1an focus 011 the proc.cs•. '°2 If lhc me­
diator exhibits favoriti'1n toward a participant, she 1nay jc.opardize her 
neutrality. The end "'·'ult is that a dient's commcrdal ne~'<ls may dic­
tate the mcdiato1"s \)<;,havior in ~pile of th~ n«utral "l'rroach ~ct forth 
in ethical Standards. •O~ Commercial mt<dialon;' "illingne . .s LO g<• be­
yond ethical guideline~ is proof that tlte S1a11dar1b, while well meant, 
are not always followed. 

Professor Bush addresses commercialism by examining a media· 
tor's ability to sell her services and the corresponding need of the 
client to know what he or she is getting when searching for a me<dia· 
tor.••• Rather than dif!erentiate between evaluative and facilitative 
mediators, Bush emphasizes mediator goals and describes mediators 
as ""settlors,' 'fixers,' ~protectors; 'reconciJors," and ·empo~·er .. 
ors: "tu.s 

The settlor'sjob is to settle as many mediations as quickly as possi­
ble.106 If this is the ca<e, arguably a mediator will be directive in her 
approach and may even c.ro~~ the line LO coerce the parties, knov.ing 
lhe prima1y purpose i.' 10 settle the dispu1c. 

The fixer medial.or empha.•izc.< prohkm ~lving lhl"Ough solu­
tions. 1 Ier goal. is w relieve the parties of 1hd1· problem while finding 
a solution that is '"'"t for cvcryom,.107 Thi• t}'P"' of mediator needs to 
be creative and knowlcdgcahlc: more thar1 likely, tllis mediator will 
use a facilitative approach. Th<: fixer mr.diator •hould be abk to main­
tain ncuu-ality and impartialir.y a. long a.s xh<~ docs not adopt the alter­
natives that she· prnpix,cs. 

Tltt re111a.ining t}lH!:o; of 1nc(iiatc,rs arc "variaJ1Ls of the ge11tJ'al 
'fixer' species."10• ProtC<lor.< strive to create a fai1· process, especially 
for the weaker of tllc parties. They aucmpl to ensu1·e that no one is 

102. During Che 200'1 AJu1ual Confe1·ence of Ule A:s$0ciation I-Or <.:onllir.t Kf.i;o\urinn, :ii. 

c.;oJu.uu:nt wcu m;,r.dc io unc S<:6..,,iou th:.u tl1c- uu:di.<tcor wunld do wh~te\'eJ' m~ ncc.css:ary fbr 
tlu: n1uney. 

1(13. ~·ee O'P.Bos:t.~H ~t KoLo J.~ Kf ... ~1~ l<,R1",ssf.I., 'fHF. RFAUTIF.c. nF ~fA..:c,.,;a TAl.K \VuRX, 
\~fHEN' TALK \.YoRI\S: P'ROflt.LS OP ;\fnDtA.TOIU 16) (2001) (noUng th<tt mr:rlfa.ronr.' nr;c:ri.-; tn 
seU 1hen1sel\~S 01~y 1~uh iu Lhe10 ~K~rting "prt$$Ure t:.1ctics and :um fC.\1.sting" whif:h uh~ 
111'.\ltl}' jt'up~d.iles tl1~it· 11eul&.ilily). 

104. &t Lande, l.A1vytrirtg and M<diatiQn 'J"raY14/r11011Jti(Jt1, fflf!m notr. 77, ~< S5l (citing 
Robe:rr A. Ba1,ich Bu&h, Ell1ii::;1l Dile1nm:1!L in f\.icdia,ion 1'1-IA (l9~!)) (unpublislicd 
nuulU$4:rivl)). 

IO~. ltf. 
106. Id. .i 852. 
Hl7. Id. 
108. 14. 
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hurt or tak"" advanwi.,"' of through the mediation process. Sometimes 
prot•:ctors go so far as to ensure that the final outcome is fair.'"° In an 
attempt to help the weaker of the parties and ensure suhstantivc fair. 
neM of the outcome, obserl'ably the mediator steps out of her neurral 
and impartial role. For as soon as a mediator begins to assist one party 
10 t.he di.sadvamage of !he other parry, a mediator is no longer neutral 
and impartial. 

Two final mediator types may conform IO n~utrality and imparti­
ality values. The reconcilor helps the parties concentrate on umkr·· 
standing each other and focuses on the quality of the mediation 
rnther than attempting a final settlement. Recondlors are sometimes 
referred to as "therapeutic" or "sensitive.""" Finally, some mediato.-. 
are empowerors because their goal fa party self-determination. F.m­
poweror mediators may generale options but remain detached fmrn 
them so that the parties may seltle voluntarily. Some refer to this type 
of mediator as a li.xer who does not take a directive approadi."' 
Clearly, reconcilor and empoweror styles do not mn afoul of n"utral· 
ity and impartiality. 

3. "MJ.chlgan Medlatlon" 

The Michigan s1yle of mediation resembles arbitration because a 
neuu·al lh.ird party renders a decision. In this type of mediation. court 
mies require a neutral evaluation. Notmally the court selects thr«e 
evaluators from a panel of auorneys. After reviewing wrilten briefa and 
hearing soruc ai·gumcm from counsel, lhe panel makes an .. award."11" 

Although the award is not binding, the rejecting party will be sano­
t.im1cd if it fail. t.o obtain a heller re~ult at trial. 113 

In 2000. the Michigan Supreme Court re,iscd it• Court Rules re­
garding Alternative Dispute Resolution primarily to c.hange ocrminol· 
ogy.114 Whal was known as the "Michigan Mediation• pursuant co 
Michigan Court Rule 2.403 changed when the te'1Tl "mediation" was 
changed to "case evaluation.'"" A new coun rule. Rule 2.4 I I, was ad­
ded to desc1~be mediation using generally recognized prindples con· 

10\I. Id. 
llO. Id. •• 8!;3. 
11 J, ~nde. lal<')ff'i11g (ltl.d J\led.Wli<m 'l't·tua.sjirmuuimi, ."'f'1t"4 nolC' 77, <1t 853. 
112. Ste L..'urencc J), Connor, Ht111J lit f'.m"Xln'u~ Fadlifah'o-n. ·u .. ith Evtdootil:ln, 11 Al.TI.RNA· 

TIVt.s TO HIGH Coor Lmc. l!i (1996) (expJ:lining fh("; .. ,.,Hr.hi~ hfcdi.atiun" proa:dun:). 
113. Id. 
I 14. S" ~11cu. Cr. R. 2.41 l Grnt.; w al~o id.. ::1.1 2.403. 
ll!>. &.cl\.>ftcu. <.."r. R. 2.111 <int.; M"talJ(}i.d. :'It 2.40~. 

) 
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sist~·nt "ith the definitions of mediation provided in Part II of this 
.~ticlc. 1 

''· 

Omer variations of the traditional "Mirhigan Mediation" con­
linue to exist. Florida has a statute that regulat<:S ('.ampus Master Plans 
and Campus Development Agreements.117 It. rcquil'es that parties me­
diate disputes that arise while implementing executed campus devel­
opment agreements. 118 Pursuant to this mandate, <~ach pany selects a 
mediator, and the two mediators in turn select a neutml third media­
tor. The panel of three mediators issues a recommend;1tio11 t< > re~olve 

the di~pute. "" 
Attorney Laurence D. Connor uses a hybrid cvaluation-fucilita­

tion type of mediation similar to the "Mkhiga11 Mediation.»•• He re· 
for& to himself as a "special" mediator.UI Fi~t he evaluates the 
mediatio11 in a similar manner to lhe "Michigan Mediation," although 
he does not disclose his recommended award.''' Then h~ hcgi11s the 
second phase of the mediation using a facilitatiw style."' During the 
facilitative phase, Connor uses both joint sessions and privdtc: caucuses 
and relies extensively on party involvemem.t•• If the partic~ cannot 
seltle the matter, Connor terminates the mediation and cli•doses his 
award, including the reasons for it. 1"' Oft.en, 011 the eve of trial, the 
parties may rely on Gonnor's recommended award to settle the matter 
between them.''" By disclosing his "award," Co11nor becomes highly 
evaluative. Some believe such conduct impiugc~ on mediatol' imparti· 
ality. '" On the other hand, he may be ahl~ to maint.ain impartiality by 
simply divulging his opinion in the fonn of an "award" without forcing 
the parties to accept it. 

4. The Effect of Social Nonns on Mediation 

Societal roles may affe<:t a mediator's style. Profossor Ellen Wald­
man thcoriics that mediations can be classified into "three ~cparate 

116. SM >rtH:.w. CT. R. 2.411 cmL; see ol:vJ id. "'l 2.403. 
117. rlA. ~.,-r. ~ 240.J5b (199/!). 
II~. Id. 
11~. /d.1)ipicaff)'. hOVt·e'l'(':r, Florida pN•hihilc; mccUatooo uf <:ivil cuu1·1 cases fron\ offr:r-

iog an opinion rcg:\rding a lil'\al c.ourt onu;omr.. 
120. C0Ju1ur, :s·l'f#u noi.e l 12. 
121. !4. 
122. !4. 
123. u. 
124. Id. 
12.~. Id. 
121\. id. 
127. StM infra note:!- 153-67 Vlrl ;11.:c:o1up<1uyi1.ig leXI. 
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models."12" First, the •norm-generating" model is seen as a traditional 
mediation model that i11dud1~s the l)'Pical stages of introduction, 
storytelling, exchang" of party vi"""'' generation and selection of op­
tiom, and agr<:cmcJI! writing.'"" The mediator reframcs issues and 
help• th<· parti"' manage their c;onflkt. The parties establlsh their 
own norms, .~o lo speak, by creat.ing •01111.ions based on their personal 
needs rather than social norm .. •Su 

The second model is termed the ''nonn-edur,ating• model.'" It is 
basically the same as the norm·genernting model exr.t!pt that the me· 
diat<": goes farther by referring to "rele\>ant social and !<:gal nomis." 1

" 

Th• r.> •rties maintain autonomy by deciding whether OT not thdr final 
resolution confo1·ms 10 the social or legal norms. This style of m"dia.· 
tor looks like a broad facilitator under Riskin 's grid. For example, in a 
divorce mediation involving children, a mediator might refer to rele· 
vam psychological studies conceming childrens' needs as well as legal 
standards for the di\~sion of property."'' The "norm-educating" medi· 
ator mu~I he cai·cful not to step over the line of neutrality and imparti· 
ali1y. One can visualize a mediator doing ~o when helping lo educate 
the lea,,t powerful party. Thus, the mediator should carefully pl'Ovide 
the same information to all parties in her attemr' w maintain neuaal· 
i ry and impartiality. 

The lhird model identified by Professor Waldman is the "norm· 
advocating" model."' U~ing the ..amc basic stages and techniques of 
the first two models, explains Professol' Waldman. !his mediator not 
only educates the partie.< aboul relevanl legal and ethical nonns but 
also mandates that thc.<c no1ms be incorporated into a final settle· 
mcnt.•s~ Realizing tlt.al the norm-advocating mode! contradicts :he 
u-aditional vision of mediation, Professor Waldman cautions that. the 
model should be limiwd LO situations in which one parry is not r.ap;i.· 
ble of wah'ing certain 1ights or where lhe dispute alfocts society in 
general."" Allhough seldom used, lhe norm-advocating model is best 
suited for mediations involving bioethical, zoning, environmental, 

128. Ellt'tl A. \\1ald1Tu'ln, ldaitifying IJ" R()k cf &ciaf '"'(lt'X.S in .M.t.dtalkm..: A MulUpk 1\.fUl.kl 
App-11. 48 tt...TIN~> l..J. 70S, 707 (19\17). 

129. Id. •• 713. 
l.~O. Id.•< 713-18. 
131. U.. a1 Ht-~2. 
I ~2. Id. 31 7.'lO. 
I~~. Id. at 7$0, 73!. 
l3i. Id. at 7~2. 
13$. fa, •t 74~. 
I~ Id. al 7!;3-~. 

) 
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and some dist:rimination disputes.137 This mediator style can be classi­
fied a_, a narrow e'"<lluator under Risk.in's grid. As long as the norm­
arlvot:at.ing mediator reinforces norms without regard LO the particu-
1..,- nee<ls of any one party, the mediator 1nay lie able w maintain her 
impartiality. 

IV. Analysis of the Tension Becween Mediator Styles and 
Impartiality Requirements 

A. A Swnmary of the Problem Posed by Che Research 

Mediators :lr<~ guided by written definitions and Standards, yet 
their actual roles may he dktated by their own personal style. values. 
and commercial needs in c;onjonction with the practical needs (or at 
least the perceived practical needs) of the pan.icipants. A mediator's 
style, or the mod<:! slie <·:mplo~ in mediation. can affect the outcome 
of the mediation. 

l.iuJ., empirical research exists to llleasure the effect of a media­
tor's •tyk, although many scholars hypothesize about such effects. 
One rc~card1 pr~ject measured the extent to which evaluative and 
facilitative mediators' styles affected party satisfaction and the amount 
of rnon«y ohtained by a mediated settlement."" That 1·esearch project 
wa.' limited to a srudy of e\<aluative verslis facilitative mediator styles in 
the context of me Equal Employmem Opportunity Commission's 
("EEOC") mediation program.>•• Another more generic study fo. 
tused on four neutrals who worked 011 one simulated dlspute.1.., The 
.,tudy illustrated that mediators employ various styles within a single 
mediation and that lhe final outcome of the mediation may be due in 
pan to a mediator's style combined with thC" disputants' personalities 
and approaches.' 41 A third study tondu<lcrl tltat a mediator's style in 
community mediations did not affe~t. the fioal outcomc.1•• 

!37. Id, at 746. 
l 38. a!.. Patrick. ~·lcDennou & Ruth Obu. •1ti?-.a1's Coing On" M Mediation.: An EmpirWJJ 

AM~.ri.J ~f llt.t fr1Jlu.~11" of a AfediaWr~· Styl.s on /•aTfj Sat.isfauWn, and .iwo~tary fJov.fil. 9 f Wtv. 
Nooor. L. RBv. 75, 75 (2004). 

189. Id. Tiu: "'uthurs' study focused. on 64!1 employment l<t.w c:uc~ th<t.t w-crc mt<di:dlt'd 
'1.l Ol~ EEOC Cnnn h-tan:h l to July 31. 2000. Id. at 7b, 90. 'fhe t>Uuly t:omp.itrcd th<:< f't1.uhs uf 
lrt~di ... tioru> c.:oudu<:tr:d by C".V3.lnativr. anrl fs.cilitarl\'('; m(';diAton :vui found, among ochC't' 
fiudio~-:s. U1;,st the p:.i.rti.dpull.' w~r('; mn.<tt !>sti.<tfi<':ct with a fa<'.itit>ttr.d m('.rlfst.inn and obtaint:ri 
m<rre mont:l:dry rclir:fin Nl r:\1~lu;t.ti\•r. mc:rfi;t.tiCln in whi<:h rlic; r.faim:1.nr. wa<t 1'Cl1r<':~nt1~ hy 
i.:uun'Scl. Td. ~t 9:\-10~. 

140. Id. 
141. Su C'.nlMn, VAria1fons in A1tJliari()n., supra nule 66, ac 6 l. 
142. .W f...r:l:\ I'. l . .o .. -c &:James 8. Hoskey, Shu?l/d M«tiat<h~ l!'trafva~~~ A l'Jtbote ~tr<JM). t~r. 

P. fA)J(! mi.d.Jaml!j II. fl.os~ 1 (.;..\RJJ07..0 0:-:lll\"Bj. Co~IJl'.ICT RfsoJ,, 1. ,, 4J, ~ (1~97} 
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/Is illusumcd in Part. ll. many definitions of nu:diarion include a 
key provision that requin:s the mediator to servt! "" a n<'utml and im­
pal'lial lh.ird party. Mon: impressive is the fact that cvmy set of Sllln· 
dards require.~ mediator impartiality. Nevenheless, specific mediator 
styles and the commerdal needs of the participants (whether atl.orncy 
advocates or disputing parties} actually can force a mediator out. of 
her neuu-al and imparlial role. 

The resulting ._;·•.emma is whether mediator impartiality require­
ments can and she. •pply 10 all types of mediator styles. Tiie follow­
ing Part IV.B exan, .. ~ how m~diator styles can impact a mediator's 
duties of impartiality and neutrality. 

8. The Effect that Styles Have on a Mediator's Nculrality and 
Impartiality 

A mediator's ir.mlvcment. in the media1ior1 readily can be seen 
when comparing diderent mediator styles. Jrrespcctiv1~ of the differ­
ences in styles,'" mediators may interpret the •amc ~tyle• differently. 

Some who say that they are faciliiative mediators actually may en· 
gage iu evaluative techniques and vice versa. Some mediators may 
coufo:<e •tyle with •!~ategies or tactics when referring to their ap­
pr<1ach. When descr' :,mg a particular style such as facilitative or evalu· 
alive, the mediator should be cognizant of whether that style applies 
to t.ftt, process. the substance, or both. Some mediator3 who espouse 
an <:\>aluative mediation style may overstep their bounds by interject· 
ing thdr pel"$0nal opinions and values to the same extent that a •t?ttle­
ment judge exhibits during a mandatory settlement confercn<:c, 
These varianc"·' in interpretation need to be comidcrcd wh<!n exam­
ining tl1e effect rhat styles have on a mediator's neutrality and ilnparti­
ality. Furthermore, a mediator's impartiality cannot <:xisr. in a vacuum; 
ii. affects other mediation values, most notably party self-<letem1ina­
tion. This section is divided into subparts aligned with the three main 
mediator styles, including analogous counterparts. 

J. Facilitative Style 

The facilitative category of mccliaton includes Riskin's classifica­
tion of a facilitative mediator a,, wdl ""' oth<.:r., classified as fixer, " 4 

(r.ilinK DA"''TIU. ~fc(~U.1.($, U.S. nr.r'T Of' Jumcf., <.:ot.V•fUNITY "'(f.nl.'1.TIOt<.: l>Ror.R,\M.'>: Ot:vr.• ... 
OJ>)..tt.'TI AND Oi'AU.E~Gf.S (1997) ). hu.p://\lr'W'h',('Ojct'.Otg/vollnol /<tnir:fcU1 ,html. 

14~. Set '"fl"> Port Ill. 
1 <H. Str. Jufl'a note 107 ~nd aWu11lpaJ1ylng text. 
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ret(>ncilor. '-t~ cmpowcror,1"~ O(lrn1--gcnet·aling, 147 and nor1n-cducat­
ing.1•• A fac.i(iiative 11u~dia1or emphasizes the needs and intere~tx of 
the parties and reinforce~ the concept of self·eTnp<1wcrment. T he 
facilitative mediator should be ahk to pci-fonn this tisk while main· 
taining her neutrality and impartiality. espedally when the medialM i.~ 
seen as a "pror.eM pers~in· wlw does not contribute ~ul>s1antive infor· 
maticm , .. and the ultimate goal ;, probkm-sol•ing rather than settle· 
men t of i::ssue:rt-. 

Some scholars criticize lhe facilitatiw: m~diator because he r pas­
sivity may lead to an unC\'Cn balance of power between 1he p;1rt.id­
panis.1'° Professor .Jeffrey S1cmpel i& concerned·· that a facilirntl•e 
media!or paS&hoely allows the •tro ngcr party to control the weaker 
party.1$1 Suc:h a scenario can occur in mediations where the mediator 
is serving in a plln:ly facilila uve nmnner and 1.he parties have diver­
gent levels of power. Yet. if the mediator attempt~ to baL~nce the 
power between the parucipanls. c~rtainly she will assume a p:tl'tial role 
and violate impart.ialil]l l'Cqulremen~. :::' 

Another critic.ism c.au be raised: If a mediator fails to balanc:r. ·Ille 
pal'ties' .relative power. she may violate some Standards that require 
her w rlo ~.'"The problem becomes one in whic:h a facilitaci\"C me­
diator\ style may infringe on requirements in Standanls, creating the 
mediator's dilemma. 

A po1SSible s<>lution might be that tlu: fadlilati•-e mediator concen· 
trate on a specific pmhlcm by empowering bolh participants rather 
than aucmpting to h-•lancc t11e parties' relath-c power. This solution 
migh! work for som~ facilitati"~ m~.diarnn<, hut not necessarily all of 
them. Tiw mediator's dilemma mar pcnist for the$e other medi.iton. 
especially due to u1e passh-e imh"1ancc of power. 

J15. Ser. Jtvmi no1e 110 oancJ 1t1.:«.."01 11J>al'lying tt:itt. 

146. $r..P. .rupro no1c 111 u.nJ acC'OmP<'nying t.e?c.t. 

l4'7. Su suprti notti 129-.!IO t'lnrl ur.:un1pa.nyit1g (exc. 
148. Sw 11'/)tYI nott:i. 131 -.:11' a.rid uc.·con1pl'\nying 1.c:xl. 
}49, .';N L-1\<e & Bcnky, 1uprrt note 142, pu.i. 41 {rtflectinl':' on Jame6 Buskd}''ll A•mma· 

ri:t.alWR of l.t::ll\ 1.0,ir.'.c; writ.in!)¥ lltill a me<li11.tor ir. .. pun:lr a proocM pr.rwt1 a11J dCles nl)t 
c011lJ;Uute sub.Uaflti\•t: infurst1ill.iun h> 1..hc pmc:e~!I other thau ageod:i Mnicturlng," :And nl)e• 
ing hii di.s:;11greentrPt \-oith l.nve'11 podl.ie>n). 

1:.0. Lande, SnplrU~<Wd ,\ fMiutloo 1•""J. ·"*"nu<• 6(;, at S2n. 
11'1. Id. 
152. See l!.<uo, W/11 Wll<6/ .S)""d4t.i.· Ott<te ~ •uprc not.- 26. at app A. Appendix A 

inctudo a li5t o ( those Stand.vtb.1ha1 rcquir~ ;i; mcdb..tnr ro balmcC" Lile pcm-er ~cen LJ1" 
d i'{)Utanb. M. 
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2. Evaluative Style 

a. General Crilicisms of the Evalua1or Style 

An ongoing debal., exists regarding evaluative mcdiato~. Many 
i;cholar.; criticiT.e the evaluative mediator for cro.sing tho: ncutr41/im· 
partial threshold. Profe31;ors Kimberlee Kovach and l.da Love refer to 
e\'aluative mediation as an "oK}'lnoron."••• They advocate for media· 
tor regulation rather than "unfeuered evaluations and assessments" of 
a case. 154 They argue that a mediator's evaluative sryle jeopardizes her 
neutrality because any assessment will, in all likelihood, favor one 
party to the detriment of the other."~' Once ncuuality is jeopardized, 
so is a party's u·ust in the mediator. The disfavored party may with· 
draw from the mediation or actually fed a' though the mediation en· 
vironment has become antai,<011i<tic liccau.c the disfavored party 
becomes angry, hurt, or alicnatcd. "" 

Some critics argue that evaluative mediators may engage in wi­

ethical conduct.'°' Some argue th<11 by evaluating the substam:e of the 
mediation, the mediator interferes with party 3df-de~nnination. "" 
Others counter that the mediator's e\'aluation actually enh:uu:<·• party 
•Clf.dett'nnination by helping parties change 1hc w.i.y they think."" 

15.~. SP.1tKimhc-:rlcc K. Ko\'3.ch & l..cl<t. P. lm•r:, "'EvaluotnJ$" ,\1tdiuJion i.s an 0,,,7l'kl1t)n, 11 
J\J;n:.HNl\·nv.:x TO )ltc:..t CA,...T L1T1r. •• ~1 (J996) [bc-rcinlolftt:r Kov,u.:h & Luvc. "Evaliuuive." 
J\f«ditttfon fa 1u1 O~rMTml]. 

154. Su Nancy A. \iVr:hh, TMT1iinnin: •Jt.fio,~~fStlfDttennlnntWn in.Cvun..Cm,nuud ,\fedi· 
olion .. : 111.s lneriirnb!.o ~ nfltuti.hlfimulh'mt:'flnt, 6 JL\ttv. L. RY.v. J. 28-29 (2001) (cilin<. Ko­
'~(h & l.ovc, •r:vatiuuit.tt"' ,'lfettiafion is an O.,,mo1ut1, $Uf1m ,,ore 1:\3). 

155. Id. st 31. 
156. Kitnbeth~e- K. Ko'l.ot.t.:h & leh:l P. Lo\~. lrt~g A1.tditJli<n1: 'J'he Risks <!f RiJltin ~ ('trid, 

S ILvtv. Nt.t'.Ki1·. L h1t'. 71, 101 (1998) (ht'rt'iruafu:r Kuvclch & L.n-e. Ma.pping Mi:diatfrl't] 
{ad\•oca.Linp; dJ41.t mcdi<tcon1 l!houtd n<\l we <1n C";\~ctlW1tivc- .St)'lc<}; Lu\i::, supto note- 71, ::l.t 937. 
~40, !l4.."i (r.ontr:nrling that t':\'3lnativr.- mediator.; promote "a<h'C~W beJ1a't'iu1')," such as 
potirioning Md pofarirntion and ca.11 ~cn131ly lit.op (he nC'.gotiacion pmcCM). Contra L1.udt-, 
J.a.w;t1it1K ana f.1tdiatiO'l 'fmt1JjCn-r11ati<fli, Jtlf/t"4 note 7.7, at 8'74-'iG (cxpJa.ining chat <£n t'Wlu.. 
tiw n1ediatol' does not nec.essari1y impair his or t1e-r impar~fity). 

157. kri'ln \'w'C1i:lin~r. /\ {/n!{m"nt 1'-'aCiQtll1lS,.tttm efMul.intinn tn tlu Unikd SkJks: R.tqutri11g 
!'1iaci.rnu1l 'l'mit1in{! .~ttl12Y'4 01ut Gilitlditu:s JM MtttiMm:t 1tnd ,';/ou: ~ftdic.1i<m Programs, 4 Cut. 
DOZO ONUNt J. <.:o>fntcr .Rr.soL. l , 44 (2002). htrp://\•,IW\\'.'.t'!i<'.r.ol"R/\'Ol4nol/ 
notesOl.h,ntl (noting th~l a tn~di..'ltor wilt l!"ng:'lgt- in 11nc1bicaC ~nd immoral c:ondnct if .tht: 
tv.aluat~ ;fJld h&I.$ UV legal lrJCkb'TUUUJ). 

If~. l.cl3 P. l.oi.'('; & John \i\1, (.;nolcy, 'f'IM lnlwsl'1'.tion of Hvahvitifln by hf~n1A1UXS ~ouJ 
J"tnrmcd Cn11,cnt: \V::\ming the: Unwar}'. 21 ()l.nn ~. J. ON 01!>1". Rt:wL. 4!S, !>8 (200!;) 
(acknowled~ing th.al p.any !C"U:ctetennination m:')' be im~ct~rl tn th('; ..:xtcnt the p~tic;s 
::l.dber~ oo th~ inedi3tot's ~\-ah.ialion). 

Jr,9. S"' Robr:rt n. ~1oh\":riy, .~ftdiauw f.og Ru™: Is Ii Elh.iu.ll /t1T t.ftdi<Jlt.J13 ta l::.Valuate ..,,. 
Ad'vis.s~. 3R S. Tl':x. L. RlN. 669, 6'i!'> (1997) (nutiug th<t.l "pro~c.:tiuu.:s ag..iins1 \iiolaUng pMtl­
cipfC1. of i;cff-dctennin~tion and imp.utialit)' a.re sufficient tu prott:t:l tJ1e p.."11·Uef'), 

629



l:NIVl!JlSnY OP MN FR.<\NCISCO lAW R}:Vll"W IVol. i2 

Some critics contend th.~t an evaluative mediator engages in the unau­
thorized practice of law. 10" Still other~ rnntcnd that an evaluation can 
lead to an adverse effect in the way th~ mediator delivers an e>-nlua­
tion. For example, if an evaluation L$ giwn in a joint session, the party 
on the losing end may "resist" the e>alu.ation and stop listening in an 
elfort to save face.161 

Anoll1er criticism is that evaluative mcc:Jiato1~ may inhibit parties 
from cngab>ing in their own problem-rolving method~.' .. The media­
tor may re-<>rient the di~putc towards her prefen:nccs rather than the 
participants' creati•ily. ,., Opponents contend that r.uhcr than pro­
vide an evaluative assessment, the mediator should encourage the par­
ties to undentand each other, h<-.come creative, and seek to :mlvc their 
own problems, 164 NC\-ertl1dc"-'• even some proponents <:autfon that a 
mediator's evaluation shoul<l be u~cd to assist the facilit:.tivt: process 
rather than serve as the sole ~<>urcc uf the mediation style.'6" 

ProfcM<ir Ri~l:.in acknowledges that as a mediator becomes more 
directive in her approach, she may become biased and appear incapa­
ble of maintaining her neutrality.1•• Proponents, however, argue th.it 
a mediator lt"" to i11dudc some element of ev-,i.luation in her style. 
Although Ilic debate continues, some scholar.o believe that we must 
examine what r~ally occurs during a mediation, a.~ opposed to what 
3fuJuld occ:t1r,' '" 

b. Effects of Related Evaluative S~cs 

Often a mediator's style affects her ability to mainrain impartial­
ity, no maaer how the style is coined. Whether termed .-.valuative, '" 
directi"\--e,.169 trickster, 1 '10 mae,.;c:i~n, 171 prime negotiator,: ':"'! scitlor, 1 '' 

160. P.tcUcnnou &: Ob:u, ncpo uQlt 1'8, at n. 
161. .Vt!~tarjoric Cnrm...:r1 Allrou, At>R Tu<ill;ox:, Tiu Higltwfn An uf Evuhudjo;c, \4 A.1.TY.a. 

r-tl\Tr\'1".<i; To J·hr.H Co~ L1•1·1t~. 6? (1996) (o;idi,~dng that A mediawr p .. vvide an ~·Ah1"1inn 

~n private sc,sion, ro ma.intAin ncntn.UC)• 1u1U help the l~ing pan,· frorn loiiog (act'), · 
162. Ko\"th 8' !"""· A!nf>lli"ll Mdianun, mp'4 no<e !~6. •t Ill~ (noting tht • U lud~lng 

Ulucks the intagjn:ition"). 
163. ld. "' I 03-01. 
164. Kuv.11.:h & Lo\~, "bbatualiVll'' il1tdUisiion is on Os.111101'011, $1'/W(J not~ l!l.~. ~t 31. 
165. &e 1..0'.l: & B°'ke)-', S14Jlf<l ncxc 142', a& parc1.. 51 {01.1·ticul.,ting l'\a&kr.)"11 feelliit,'1 u( 

diKA>mfor1 at the idc-a llli:tL :.. u:1~Ulator'1 sol~ tnQI "ill be tv.aluou.i\'t'. techniqn<:s). 
1 tm. Riskin, Grid jtJT JM rnpte»td. supra no te c;s, 11.t 47~8i see t\itron, Jupn1 nntr. lftl, 11t 

62 (noting thA-t. when a mertiator c, .. .Jw.lQ a case, the p:iny on Ulc- lo'3.ug ~iJe may pcrecivr. 
rhe n1edia.t01's lar.k o( nr.111rali ty 11nd bt:-!Pu tu view t.hC' mr;cli•tor more as <ll• ad'-e:~ry). 

167. Mcf)crml'>tt. & l)n..r, ~ nolc 138. al 77-'7t$. 
168. Su ttl/lfd note1 81-tJS anrl "-a:omp.uiying text. 
JOO. St. nlf"'4 n(J(e 69 • od "'"""'f>OD7ing ICJ.L 
170. &le mpm noteso 93-99 :anti :acr..ntl'>p'iln;ftng texJ. 
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protector."• nonn-<ldvocallng, '" or Michigan Mediation,'7G thc"c 
types of mediatono easily can exceed their neutral and imp;irti:al 
responsibility. 

In each case, these t)'pes of mcdiato1·s may influence paitie.s to 
adopt a position that the mediatnr thinks is rational or he"'· for every­
one involved in the medilltiun. At. the very leas' .. when a mediator e\'al­
uates the dispute, her opinion w;ually fa\'Ors une party over the otJ1er, 
which arguably jeopardizes her impartiality.177 In some insianci:s, and 
most. notably with the protector medial.or, a mediator may attempt to 
en$ure a fair rcsull. To tJ1e extent th~t a m.:diator inseru herself into 
the !Nput.e. •he begins to advocate for the benefit of one party r•thcr 
lhan for all parties, which jeopardizes her imp31-Uality. The tradi rional 
Michigan Mediation is an exueme example. It clearly obstructs party 
empowerment ~ince a panel of three atr.omeys renders an opinim1, 
and the parties arc required to mke it or leave it. Once the p;.nd 
renders an opini<>n in favor of one party, it compromises the prind· 
ples of neutrality and illlpaitiality by taking sides. 

c. Eff«!S of AIU!mpts to Balance Power 

The late Professor James Bmkey argued I.hat a mediator might 
want. to use evaluative techniques tA> help "level che playing field" 
where oppression is apparent, such ~ when a power imbalance exists 
in tht' procc•s. 178 He concended that the parties cannot enu:r into a 
"truly \'Oluntary" agreement if one or both have some factual misun­
der:standing.l"' He also acknowledged that a mediator can avnid tJ1e 
appearance of partiality if she offers an evaluation in a joint s~ifMnn 
rather than a private caucus.''" DC4pite Bosk~y·s well-reasoned opin­
ion, his scenario i• a specific example of a mediator exceeding her 
neutral and impartial role by attempting '" assist the weaker, or aL 
least I.he pera:ivcd weaker, of the parti~. 

l 'Jl. .~ $Uf1Ya note 100 t11td tu;oomp:uiying text. 
l'JX. S/'J1. $tlfl1t1 not.e JOl ~otl ttGOOMp!'nying t~Kl. 
J 'r.6. SM supra note 106 tt11d ueoomp.,nying le Kl. 
J?4. .~ n:pro 11ut.eM JOtH.19 3'nd vi.cr.nmp<!1t)iug: 1.ext. 

f7ft. .~supra nul.c:'$ JSit-~7 and l\Cr.omp;u1ying lt'Xl. 
f76. Su n1fnO uvlE'S 1 l:l- H) Md :\tr.omp<vl)'ing lex.I. 
177. Su Lo~·e & f:\oatq·, ,u,pro nU'lc- 11.2, at pOlra. 21 (notini; Lo\le'll po$itlnn chat 

mc:dialon 5.hould nol e\•:tJu;~te ber.11wc \hey jC"vpiUJjze their neulr.Lllty). 
I 7&. ld. at i-ia•-.i.. 60. 
179. S<arl:. nJ/11"4 note R I . .. 792 ( tilius "' J~.,.. Ko.>kcy, r;. .. ~ 8"" •f"" A(M"""' 

RnJimu:J &um.ml. N« /,,_,,, 1994 )l"""""-Th>N]. :19?, 370). 
180. Love k B00q, sutw• nncr 142. •t po.o ... 9:!. 
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Other ,,cholars also are con<.:~nwcl ahout 1.l1<: nwrliator's involve­
ment in the partic:ipan...,· power balance.'"' A~ previously di~cussed, 
Profc~or Jd'frey Sternpel is concerned that a facilitative mediatOr pa.v 
8ivdy allows the stronger pariy to cont.rol the weaker party. •S• Profo,.. 
sor John Lande acknowledges Stempel's fear, yet believes that a 
mediator can equally side witb the stronger party, aggra•-ating the dis­
tribution of power problems which are at the heart of Stempel's ap· 
prehension. ,., 'Regardless, once the mediator attempts to equalize the 
parties' power, she loses her ability to maintain neutrality and 
impartiality. 

d. lnfonncd D«ision-Making and & FmaJ Outcome 

As an evaluative mediator becomes an "acti>ist" -one who takes 
control of the mediation by advising parties how to proceed' .. -her 
impartiality begins to wane.••• Such a scenario does not bother Profes­
sor James Stark because he believes in the media1or's ability to dis­
close information, even at !he risk of appearing biased, to ensure the 
parties are making an info1med decision. 186 He does not believe that 
the mediator's impartiality is at issue.'87 

Professor Sussk.ind, on the other hand, suggests that while the 
"activist" mediator is not 11cutral, she remains "nonpat'tisan" as to the 
outcome.'•• In other words, tlte acthisc mediator advocates for the 
best "possible outcome" while remaining disinterested in the individ­
ual parties. '"9 By tal:ing a personal interest only in the outcome of the 
mediation, the mediator guide~ anrl controls or olhe1wise trains the 
parties on ho1v to focu~ on alternative: solutiom 10 advance their re­
!oept·t.:t.ive intcrc!'Cl"'C. Pn>f(~~sor ~·faun~cn I.aflin ha>) addt.-<l l1cr OY.'.ll c;ri~ 

ci.~m~ lo the.· utix: 

181. Lu1de. SophiJficakd ,\{edia.Jion TMMJ, iupro nutc 66, 411 320. 
18~. Sa StJjlta no1.e 151 ~ad ;iu..'Qnlp.aJt}'ing t<:>XI. 
183. L.nric, Sopl>i.ssivwa Me<ti<lli<"' '1"""1. ,.qwa. """' 6~. at 326. 
184.. Su- l.allin. supra nu1e 82. at 491 (noting lh<t.l lhe "{aJcthiist, t:\•<tlualive 1\DR'" lat.es 

i.:u11uul of tJ1c outcome of the mediation pru<:C"SS and thiz. 3.hou1d rtut he .:uuuul<:'d ~u 01edj· 
aUoo bet<JU$C it i3" more- ":tlc.in lO neuual C"'o-.i.lu:ttion'"), 

18!1. The p•11u~1·~ <4.W'cltd in dlt' f\ofic:J1igc.1u f\ofediation c:ows.litutes an CX"h'enle- a<:ti'-"i111 mr.­
di..'\lOJ'. See $U{ms ovlc:$ 112-JG a11d a<:c.:-0n1pru1~·ing text. 

IR6. Stark, supr11 no1e 81. ac 796 (noting that the dilcriun:\ hr.tM.•ocn p3rty infonnt"d 
r.orur.nt. Met fhe:: ::1ppc3.rance of 1nediacor bia& is not ttt~ ~me? thing a~ 3 c:nnftkt hclwe-cn 
cnmpr:ting Y.'lfuc:' of informed con~nt anrt medi11.tor imp:trti:Jiry). 

187. Id. <t.l 796-97 (arlvocating chat the medic.tor pro\idc <'ctuugh ioforni.ttiuu lv Che 
putit:¥ to be .. r<:<l$on:.bly infonncd, .. not nct:<'.ss.<1rily fully infurcni:J). 

188. Laflin. ~t.;ro nole 82. <t.l 498. 
189. 14. 
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Yet medial.Ors \vho set• their role 2t-' one of training chc part:~'.~ .. no 
matter how impal'tial they may be, an: paten.alistic. And meaiato1·s 
who approach the procf:s~ as .. advor.ate1' of a good Ml1ution" are 
necessttrily aUO!)ting an attitude of pow·cr and control over the out­
co1ne. an au.it.Ude w·hich t:~mnot but compromise the principln of 
se1f..O.eterminacion and i1npardaliiy.11:10 

60' 

&,th Profe..sors Sussklnd and Laflin make credible, yet !lawed. 
argumcnti1- Jlirst, by taking rut interest in the substantive outcome of 
th(! mediation, a mediator may affect party seli'-determination. The 
problem is not solved by simple semantics such as using t.he terms 
"guide," "control," or "train" to describe ,the methods used to get par­
ties to focus on their O'\\'ll intere.~tS in creating a workable solution. 
Any attempt to guide, control, or trnin partie.~ can lead the parties to 
pursue the mediator'., intt:n:.i r.1.ther thal), their own. 

Second, Profc~sor Laflin go"·' too far iu her argument because 
she contend~ that a mediator's ability to "advocate ... a good solu­
tion., alway~ compromioes self-determination and impartiality. 1• 1 Thi.s 
i~ not always the case. A mediator mus! remain neutral and impartial 
to hoth the parties' interests and the outcome of 1he mediation. If :. 
m(!niator crafts her words carefully, she may ofter solutions or advin; 
without compromising the parties' problem.;;olving abilities or he·: 
own neut.r.>lity an.d impanfality. 

A related c.:ritidsm reJ.,,es to an e\oaluative mediator's sub•ta11tivc 
advice and how that advk>. affects the final outcome of a mediation. 
The ad,ic.:e car. pose particular problems if t.he mediator bdieve• that 
the law dic:tate3 lhe standard of fairness in mediations. Ali> a result, an 
evaluative mediator m~y seek to promote falme53 by attempting to 

predict a lcg.il outcome.••• Some scholars cont'~'"' that au evaluative 
1ncdia1.tn"• empha:;is on the legal outcome imp!i"~ that a legal soltt· 
tiou i~ the 11<:.t. outcome for the dispute.••• Profos.or Lande contends 
1hat "tht, prcsunws that the legal rules provide finn rc.i1lt•, the rules 
arc reasonably clear, judges and juries consistently follow th« rnlcs, 
and mediators can accurately assess the likely results."'"• J.;.•.nde makes 
a sound argument tha1 often cases go 10 mediation because the law i~ 
not clear, and the ability 10 predict a likely litigation outcome i• diffi· 

1\)11. Id 
19!. Id. 
192. L<lrtdt, Suph~·~ A1tdU#itJn Th.~ury, supra 11utt 66, i\l 3i6. 
193. &.e U-..i.u, ropro note 76> :tl 271 ("Ev4fu;,,,tion Wm:> tlit pruc.;~ a.W:.t)' froJn probJe1n 

soJ\'ing to't'..•..ud au ad'w-c:n><Uiil contest-sharin.g t.ums to poiwriug . ... :\1oreovtl'. too ll\\tcJ\ 

r:mpha\is on a lilccly f('.K1kl outr~rnc (l\~rlooJc' the P~'ibilil}' that the leg-ii w1utiun ~ uot 
nc:l".t:'M3rily th('; ~l'it !tohuion."). 

194. l..:u\dc, .\'llflhifliJnrNI 1&·t;Miafiflt1 '1111!()ty. Stlptn note ('6. :u .~26. 

..) 
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~ult.,._,., The evaluative mediator, 1herefore, may create a .<ocial iltjus­
tice by providing an iucon·ect predictlon. 19• 

e. The Overly ~afous E\laluator 

M<!cliation can reach an extreme level when the mediator ~uivc~ 
to c.•tabli~h a .~cttlcmclll agt·ecment using feat· or pressure 10 the ex· 
tent that it c.:onstitutcs un(luc influcnce197 or coercion.JVS l'rofc~ors 
Nancy A. Welsh and Canic Mcnkcl-\foadow ai-e wary abom a media­
tor's overly-7.ealous conduct,'"" 

One can visualize how a mediator might hcgill to assert undue 
influence by comparing lhe tradirionaljudidal •Cltlement conference 
with mediation. In the former, the parties an: presented wilh a poten· 
tial settlement arrangement and are given an opportunity to passively 
accept or rejec1 it. With mediation, the rnnc:cpt of pany self-determi· 
nation means 1bat the parties dominate· the dispute resolution process 
by creating options and solutions, comrolling the subslantive discus­
sions, and deciding on a final seulement. 211• ~:vcra though mediation is 
based on party empowerment. it also require• active mediator partici· 
pation in the process. A:. a mediawr hccomc3 more directive or ag· 
gressive, she may try to influence the parties, thus affecting party 
control. 

F.J<amplcs of coercive conduct include scenarios where the media· 
tor forces lhe pani«• to remain in session well into the "vc11ing hours 
wilhout adequate food, s1rnng-a1ming lhe parties to continue medial· 

!Yb. /a. 
196. 1a. 
197. ·uodu~ influence" is dcUruxl aoi. "unfair ~r.suuiun of" p41cty who is \1odcr chr. 

duruin~Uuu uf tht peNOn exCTdsing tbir. J'lr.-nlUs.r.inn or who by l'irltlt of the relarion ht:­
twe-cn tltecn i'Sju'Stifit'd in custuning th:tt thac J>Cf601l will not ;u.:• in <t. ui;un1t'1· inco11sistent 
l'>-ith his v.-elfue." .Ri:sl'l\1£.MLNT (SECOND) l)r. CON'Jfl,\C:T!f. § 177(l) (2008). 

19R. "CoC'n."ion" ha:s b~n tl.e.s..:dbE'd as a higti~r fOnn of pfC.'\sur~ 1.h:.111 "'undue infh~ 
cnc.c" b«.awr. i1 •works on mc11U1.l, iuor.-1. or cauuLion::il wc..,1.:nr:llll.'" Odorizzi v. Bluu1lllieJd 
Sch. Uh.t., ~4 CaJ. Rptr. !'>33, 539 (Ct. AJJJ>· 1966). The two rr.rm." al.so hit.vc- been distin· 
glti~hoo bC<".allM"; .. 1mrlue iniJue1u;e" i~ lr..ued uo wine f)'l)e of' "r.nnfidcnti<1.l rel:..tiou.sltlp" 
whcrc~s suc.h. lt. r<':1aUnn11hip i." not ne«SS<lI')' in a (;ut:J'ch·e sit.o:uinn, Id. at .:;40; m Lu1111Cc 
Cl1unn. No<t. /'>uJUf and (,tndUP. lnflv.m~A Cam.pa,.~ 1bw~·.ti.f.. 22 811.n.uM L. R£.v. !.i?2. 
576-77 0970). 

199. Stt C.irrie- ~1cnk<':l·i\f~s.rlnw, Ethic.s M Alkmativt" DiJpsut Ht.u>ttuttm: New /)'~' A'() 
.~nSVNTofnn• 1/J< Ath"""'Y (An"'f>'nm of l.<RVJ""' llL•pon.ri/Ji/iliu, 38 S. Tu. l. R.:v. 407, 411-1~ 
(1997) ("Ollt: of 1he mott troublinR nf nur ~kil dileutnoo in ADR (i~ dctr.nnining) when 
;,. ;a suJution :suggested .. , ~ a thirrt part)· O(';lltn.l tuo i.:uc::n:i'>e on 01e partiC",<;. "); \\.~e~h. 
rupro u04.t* 151, <tt 7, !~ (rercrring to lhc .. thinning vi"on of pany $(:tt:Q.rttnnin<1.lion io 
c:ourt<onncc.:tcd 1ut'dj:J.liuu" ancl notillg th:tt rh<': prindplc of pa<lY seJf-detc1min:u)an ii; 
riiffcrcnt in mt:rlfation cu: opposed to a n:uhtinnal judi<'.ial &eulc1nent <.:onf~rcncc). 

200. See V.1c:l:sh. )T.4/Jro note 1*, :l.l 16-18. 
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ing until a linal seltlt,numl. is reached, failing to provide sut!1cient 
time for the p.~nies to rdl<~ct on the adequacy of a final agreement. or 
emphasizing the mediator's opinion n:garding the legal outcome if 
1he case wem co litigation.""' 

f. Current Suggestion& for the Evaluative MediatoTI!J 

A long"\Slanding debate has focused on how a medialor should 
evaluate a di<pute. Scholars have suggested many ~olutions to help 
ea<c 1.he 1en~ion aeaced by the foregoing criticisms. Th~ c.-aluative 
nwdiato1· can maintain neutrality and impaniality by pmvicling the 
same assessme11t lO all disputing parties. The mediator must act wilh· 
out coercion. A m«cliat.or can accompll<h these goals by offering her 
assessment in a joint ses3ion, after the pai·ties request the e"<llua· 
tion.2" 2 AJtematively, if a mediator renders opinions in separate 
caucuses, she also can maintain neutrality and impartiality by simply 
providing an invited ass~ssmcnt wi1hout pushing any party to adopt a 
specific course of conduct. Arguably, a ncuu·al and impartial mediator 
can evaluate a case by rendering a personal opinion based on her par· 
ticular expertise but at the same time:. not force it on any party. Prof~ 
sor Riskin goes so far as lO coniend that. if a lawyer mediator disc11sses 
legal ramifications with the parues in a nc~utral manner, I.his may actu· 
ally diffuse advocacy because parti~• may not feel the need to bring in 
their own lawyen;.~•$ Anotlt~r approach is for the mediator to distance 
herself from the parties when offering advice; she can do this by prl' 
dieting what an individual lawyL·r,judgc, or jwy might advise in a par­
ticular situation,'114 or by calling in a ·~pecialist."2'" 

20\. ~ $1lfft'4 nn1.e.• 162-65 .11nd ;u."C<.1mp~1ying teKt. 
20%. ~ Uln<le, l.A'fl.l'jetitJg 1uut M.-.dilltion Tran.Jj<'J'T7RoJinn, supro tlOte 77, at 8'74-76 (con­

tending tll..'\l a 1nedi.ator docs oot. affect heo:r impartht.tity when ;tlte t>XJJl'tS-se$ <tn ()pinion 
<1.buut.,, likt:t)' co\Jl't outcome or 'Ypical r€=SQJnUon.r. nf similar ciavult'5, t'$pt:iei:'11ly wh~n chc 
opininn or t"t-.tluation h iuvitt<l U)' 1.Jte p<lMies). 

203. Lconant L Rlslin. Tuuxml New Slttridards /lft' tilt 1\'~.isral /Ailiff" in Mu.W.Sfi.of1, 26 
AA•?.. L. R.f.v .• ~29, 3~:; (19A4} (ht:ri:4lftcr Riz\ti.n, Towant ,v~Stand4rds) (noting tl1<tt if. neu· 
11-at la\\')'e"t' who seJV'C.S aq a m<:cU3tor may pru\~tlc leg.tl iu(ol'mation in such a ~'3Y th<1t t.hc 
p..1rties will not feel th<? need tn hire in<fept'ndtnt <:oun.:H:l whu ni:.1y inlh.teo<".<: the pn1o:s:s. 
which results in 1he pa.rtiet.' :ii.hiliry tn rnch their own ~-~t'10ent without rci)iing on Ulc­
la."'')'t<r.s' per$lJecU~·esJ. 

~04. Id. at 336: GOU\..'lN', 11r.11tATIN~ L•.C'..At. 01sP'\JTI".'>, supra nott' 8, § 10.6.9 (notinR th<1.1 
.:t mcdi;uor c<t.1\ pn::J.ic.;t wll<tt ~Judge -OJ' jury might linrl in rtnns of d<t.11t~~ ~old liability 
nt.thC":r th"'n m<1kc .,, pt'nvH&1.l Sl:.tle1nent such a$, "I t!iink there $hould bt" ;a liabilil}' tindinit 
hcTc"). 

2U5. C'.cH.ANX", f\.f.r:u1A'1t~u l..lAA\L D1sN .. ,.es., $UP,-o note 8, § 10.~ .. ~. ·ro rru1int.:.Lin lie•· er~ 
;biliry ~n<f r~ppnrt "'~th th<:< P"'n.it:ipctnU, 1..he 01edi...'\t-O•' n•:ly C:\ll in lt. .. !!pcci;dist" w rende1· a 
tOnn:ll t':Y.\fn:t.rion. Thi& mcdtod prt:\'t'Ut.s ~I\}' p("rceivcd a~nr.i:uinn with one p<Uty. C\\'Oid.t 
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Schola"' like Dwight \>(1\am1 and Maijorie Corman Aaron have 
writ.ten exten•ivdy on th" ~11bjett of how an evaluative mediator can 
remain neut.ml, offoring a v.1rieiy of suggestions. •0• First and foremost, 
they r.aution that. a mediator should not comment 011 the sub..i.ance of 
1.he mediation; slw should remain passivc.••7 In addition lo the fore­
going disr.ussion. they contend that a mediator can remain neutral by 
1.-ing a .Socratic: met.hod of qu~-,;lioniug,20• carefully selecting phrme­
olob'Y that. i~ devoid of her point. of >icw,•00 evaluating the merics of a 
'

1no agrccm(.~nr'• alternative. 21• pa)ring attention to tl1e titning in which 
the ev.Lluation is rendered,211 and r.nn.•idcring the dynamics of evalu­
ating in a jujnt session or in a pri\iate cau(.:us.215? 

The cunent suggestions provide guidance to evaluative 
mediators, but fall short of practical solutions. The suggestions arc 
limited solc:ly to c\'.3lualive mediators. They fail to consider the ten· 
sions ll1al arc developing a• new Standards are created, espcdally 
when Ille Standal'ris hiclude fairness . p1'0\isions such as balancing 

ouJ~uuis.rn b)· the pcrt:ei .. l:d ]tlk1·. md cqw1i:tc5 U.e pfay•1ig field frolll the n\C":tliatnr'1-
per&pct:ti .. l:. Id. 

206. (;ov.~N', Mr.t>rATINn l .. 'gC"...\L 01l\ptrrr;;, 1"flt'4 note ii. 
~07. Id.§ 111.J. 
%0.S. id.§ 10.2. By Leading the Jl"rlie¥ through a pro(.("4.' ~ ci.'lllu.:1.te their own c.G.Se, Liu:: 

n>ediaoor hellJS tJtem fonnulate theh· 0\'111 e\-alualion of th(': ~ ""1Uc msinWuing her 
ueuualitr. Ii. 

209. Id.§ 10.5. Tu uMUntaiu a lc\•c] u{ t;tnlil>Uily~be U\ISl and JJllf'POTt tfl;u a mcru..tor 
m~· cn!.~nder during the mcdi<ttiun-.slte nceth to i.:autloUS()' pose ques,io11~. ·1·hr. medi::1.­
tor shouJd c:;,i.n:-full)· !lelecl the phr.a.seolugy :so lh;at :she duei not reveal her poi11t of vir.w. A 
gnod wsy to du this is to pose questioN in ;ajui.nt ~mi.Ou :.ltJd direct lh<ll'll to all p:trtics 
cqu'llly. Id. 

210. Id. ~ 10A. A medfa.tor may provide a ncutr .. I ~d.lul\tiuu 1·egarding the vah1c :.net 
mt:riU of a 'no-a2re~r:nt .. ahr.rnaUvc. 'fhc-; mt'riiator dues nut intcrfen:; with the tJNUc.i­
patus• c.rc;alh.ity, abilio/ •()generate option&, and rcspunMbi.Uty tu furn1tdat.e their own res~ 
luti()n of' :i di~putc br.ca.o.~e the nn-Agrr.cmeo:nt ll1temiuh~ noal1J01Uot1 doei no1 ~ck ri::i 
r~l\-e the di$pute. /4-

211. 14. 5 10.!>. :\ 1nediator has a bcttt:r c.hanr.r. of m;,i.~nt:Un~ng ucutt..WL)' U 1he waits 
luuger to express her evaluctlion. As a reiutt, _,he ~:in: Ir.am mnf'r' about the pcttties. futs, 
a.ud Coa.5c; Jr.lilt a l.eu.er utulet'St.1nding of tbe auomcy.i' pnti.Uons; and build ln1s.L and :1'::\i)' 

port widl Ute p011t~dp.·u1ts. id. 
212. Id. S 10.6.1. Suu1c st:huJans atlvucale {or Jnfdiaoor (:\alustion in a joinL ses.s.iun &o 

th.._t <111 P"'rtidp-4.uts hc-ar the S<tlnt: l11ii1~. Son1eU1nl"!> if an e\~.trnation j,, pr~1.Cntcd in ;..juiul 
.tr.!l!linn, thr. ln!linK ~· will lose £..c:c uul fu(;ws un Lile evaluation '"itho11t mming funi.•rd 
in •he nlr:cliation JlfOC.r.M,. hcUr.\ing lh,..,t lhc mctli<ator·'$ neutr<'lity n1:\y be ~opaniiicd. id. 
01hers b<"'i'°"c the bctt W.-\Y to CW1ln.at~ a c-.ase ~during pri,•.;,te s~uns because the": media­
tor n1ay need to prese-nt her CW1h.1J1.1ion rliffen:ntly tu 5uit P"'rtlt:ip<ult)' personati•i~s :md 
coi:por.1.te cutuwet. Also, the mediinor c:in .aHe-.iatc potcnli..J ar1i.u1wlty Uy presenting her 
ev..Jualiun in l'ci\•ale caucu:u:~s. Id. Both position~lu.aUnK in pri .. <ittc <:lluc:tu;cs or in a 
juinl st:nion-;uc \-al.id and shuw hO\,.' tbe timing and Jogi,tk!I of delivering <Ul c~<tlualton 
imp;.tc:l o. mcdi:.1toc's. neuu..Jit)'· 
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power, ensuring informed rlccislon-mal<ing, and ensuiing a substan· 
tivdy fair outcome. Quite simply, 1.he current solutions i:xaccrbme the 
mediator's dilemma because they are limited to one mediator style, 
re~trictcd in ~cope by applying only to methods to pro\ide a 11cuu·aJ 
evaluation. The current soludons do not. address the impact tha1 de­
veloping Standards have on mediator styles or the interrelated nature 
of many of the various mediation values set. forth in Standards. 

3. Transfonnam·e Style 

A tr.msformarivc approach to mediation mea11s that the m~.diaror 
i& I= likely lO be dircc:ti'-c in terms of solving a problem because she 
does not influence the final outcome. R.al:ber. the mediator may be 
directive in terms of comn1unicalion as she enable.• the parties IO con· 
trol the decisions regarding their outcome. Jn this regard, a irans­
formative mediator easily c~n remain impartial hecausc she does not 
influence the out.cmnc, a.• so often happen• i11 a problem-solving 
approach."" 

V. Recommendations to Alleviate the Tension Between 
Mediator Styles and Impartiality Requirements 

It is readily apparent. that all types of mediators cannot conform 
to impartiality requirements in Standards. Convcr.•cly impartiality re­
quirements found in Srandards cannot apply uniformly to all media· 
tor styles. The majority of the analysis and recommc:ndat.ions relate t.o 
fac.ilitative and evaluative medial.or !Lyles and their related counter­
parts ~use a transformative mediator always can remain i1npartial. 

The cuTTe11l d~bate regarding auilable mediator conduct needs 
to continue, albeit with a new focus. Rather than limit l:be diocu,..-don 
to methods of proper evaluation ln mediation, schoL1rs, mediaw1~, 
regulators, and legi•lators need to focus the cu1Tent debate tnwArcl• 
appropriate complianc<: with impartiality provi.•iorn and the simulta­
neous use of practical m"diator styles and condur.t. The following four 
alternatives address the mediator's dilemma-how ca11 a mediator bt' 
ncuu·al and impartial wlum engaged in cei:uin medial.ion styles? 

A. Alternative 1: The No-Action Approach to De..,..loping 
fmpartiallty Req uircmenl& 

CurrenU}•. thirteen st.ates do not have Standards e\'en thou.gh 
most of these juri.•dictions reoognize •nd embrace the bend1rs of me-
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diation.2 1• Common reasons for not developing ethical Standards are 
that: (I) the mediation industry is prematurely developed in a par1io1· 
lar •late; and (2) the tension between mediation values and traditional 
mediator styles is too great to enable the development of a set of St.an· 
dards with the clarity necessary to be instmctive to !he practicing me· 
diator. 21• The absence of Standards means that a jurisdiction may 
have no rules regarding impartiality. 

Consequently, !he firs1 alt<:rnaliv~ i~ ll1c: no-action alternative, 
which mean~ tha1 stales that c;urr<>ntly lack ethical Standards should 
not yet develop them. Eve11 though a •tltc may lack a xcl. of Standards, 
Alremative J may be superfluous if a st.ate statute or c;ourc rule define~ 
mediation by incorporating impartiality requirement&. 

Before enacting comprehensive Standards, the states should thor· 
oughly analyze the mediator's dilemma-the conflict between media­
tor styles and the ability to simult.aneously maintain mediator 
imparliality. While <kvcloping Standanl<, ~talcs should take into ac­
count Ilic ,-~riou.' mediator styles and l1ow each may affect mcdiat<lr 
impal'liality. The slates may w.i.nt to c;onsidcr Altcmat.ivcs 2. 3, or 4 as 
1hey develop their mm "thiml Stindards. 

Alternative l should not apply to states that a\Teady hav<: e<nactc·tl 
Standard• because these states have spent years working on 1.111: best 
possihle set of ethical guidelines. They would •uffer an extreme disM:r­
vke if 1he.y were told to cancel everything and Mart anew. State~ !hat. 
already have Standards should consideT Alternative.• 2, 3, or 4. 

B. Alternative 2: Redefine Mediation to Re.move the Requirement 
of Mediator Impartiality 

Several scholal's 1lleorize that a mediator cannot be impartial. 
Robert D. Benjamin comcnds that ralher than being objective and 
neuu·al, mediators should he "balanced" in their communications 
wilh partic• to pr<1tcc1. hoth parlic~ rather than either one."6 Benja­
min thr.orh.es that a mediator <:annot. be ncu1.ral since she becomes 
part of the S)'l>lt.'111.~i> yet his proposition ~•~ems cxU'Cmc. 

214. Titi$ Aullu.1r is uu-.bft' lo lu1.:c.te b't'Ut't;,il Ci\li) Srondards, whether court·<XUln<:r.tr.d 
or by "' profci;i;ioniol.I ocg<&nizstion, for tht: following .-sLat~'S: Ala:ska, AJ'iton .. '\, Connecticut, 
Dcl1.,.,-<1t"C'• Ktntnc'ky, Loui~ian~ >.1ainC";, ti.fi,.'°uri. Nt"'>-.adiJ., t\urtl1 Oakut.i, Ohio. Rhode ~ 
b.nd, anti Snurh l);tl:nt.11... 

215. t;xon. l1'11y /\'/Jtic4J. .')S(2ruMm.s (.'tlnlt (.'luuu •. rupro n1>tc ~. ;,tt 418. 
:!1ti. RoA1.~r O. R1.~r ... -..c1N', Undetlt11nding "l~tt.li'iw. ,\'fytM/11~, .. i,, THY. El'Jv.~l'tVt Nl!GO· 

11A110N' Af..'O "'lLDIATIOl" OP COl'ol'lJCT~ APM.ltD TiiEORY AN'll l!RAr.TICI': Hl\'NOAOOX 2.3 {9th 
ed. 2003). 

217. Td. 

638



Win«:r2008l MEOIA'l'OH STYLES ij[3 

Although Benjamin make• an i11wresting argument that the me­
diator becomes part of the S)>stem, con('eivably the nt<>diator can con­
tinue to be neutral as long as she does not offer alternative~ or advice 
that benefit only one pai·cy. For example, a mediator who, with the 
participant~' approv&I, offers an opinion regarding the merits of the 
u1s~ and a prob~ble outcome, may not. lo,e her impartiality as long as 
she does not urge the parties to adopt this pc~<itim1.?1• Benjamin's 
approach seems to apply to evaluative mediators, implying that 
facilitative mediators can be impartial. 

Semantics aside, whether a mediator employ~ balandng or evalu­
ative techniques, the dilemma persists. Can lhe mediator ~onduct lhe 
mediation pursuant to impartiality requirements and simultancou•ly 
maintain any m"diator style? 

Pr<1fc. .. or John Lande believes in the eclectic nature of medhi.­
tion.2•~ He makes a sensible argument that exi~ting mediation \'lllues, 
such as confidentiality and neutrality, may not be absolutely 
necessa1y.22• 

Another problem is that mediators may use an evaluative style 
unconsciously.· An ethical rule that completely prohibits such tech­
niques could create an "unfair ethical [u-ap] for unwary parti<:s a.n<l 
1nt:rliato~. 112~1 

n.,spite the traditional dd'iuition~ of mediation which rely on key 
values ouch as party self-detennination and mediator impanialiry, in· 
dustry standards and c.ommerdal dic:tat<~S appear to be driving the 
profession in a new direction. Ethical Standards illustrate a new trend 
!owaro a fair result and related fuimeM .:oncepts, such as ensuring 
informed decisions and balancing power-aspirational concepts that 
are not part of the traditional definitions of mediation."'' Promoting 
fairneM under any style or model of m«diation creates tension witli 
mediator impartiality. 

218. ~11de en ates a sinlilar obse1'\-ation. SN. 1.1,., Lande) lo.U!Jerin.f and J'dfd.iati11n "lhpu­
farmatiCJn, S'!.tfna nul<:' 77 • .itt 876. 

219. L.1nde, Soplli.sli'awt /.1tdituitn1 'J'li1:1>ry, Juprtf no1.~ 66, al S38 (~greeing wirh J~ffrq· 
Stelnpel's "prefereinoe fOr e<Jcctic apprnR.chr.!1 h)· mcdi<t.tur:s"), 

220. Id. al .~32-33 c~clnowlcdgiug lh:Jt ·~ny ~ffeC'ti\'C 'OlCdiators have somr: til:$ l.O the 
d.isruring p:tl"\idp::ulf~, "l.l(h Sf> nH•:rli:dtnn whu "'r<:' 111~Ull.len Of <>~nt1..v\nn5, lribel>. <&J1tl 
C.<HllmunitiC$ cnnnccc~tt tn thr: psnicip-... nts, Po.st.I.I St-1'\•ice 1nt.diators in\'()lvr.d in cmpluy­
mcrtl CM~. ann 01nbu~ who :trc <!mpJoy~ri by a. parti~:iyaUng Ollf<'lli1..ation). 

221. Cari 1'. 1f<lhn, l/J:hig Ewfua.Jiw TuhniqtU-1: 1'J~ Vir,~itiia /l.ptwoffch. 16 /\l..1·J!MN.'\TI\IM 

TO H1r.H Cot-• f.1T1r .. J49 (l99R). 
2~. Exou. H11tJ Ethiettl St<u"lmdJ (..t-eare (,'litJ()S, $uf'lra nou- ~6, ;u \119. 
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The tendency t.o embrace Calrness concepts means that the medi· 
ation field is chunging. TI1e definition of mediation •lwuld change 
accordingly. Other 1ha11 potential conflicts of interest, why ~hould a 
ruediatol' remain neutral :ind impartial? 

The answer lies l<ith Aftematiw 2: the definition of mediation 
should be bmadened to refer tO a conciliatory process of using a third 
party t(> as•ist di•put.ants 10 reach a desired goal. The new·!lefinition of 
mediation is b"'neric enough to apply to many different mediator 
Myles. The reference t.o a "desired goal" is adequatdy flexible to apply 
to issue deciding, pmhlcm solving, and relational objcctivcs.--go.'lls in­
dicative of ev.Uuarive, f..cilirarivc, and transformathoe mediators or any 
variation of these main mcrliauii· styles. 

The new, simplified definition of mediation also removes require­
ments of mediator impartiality other than conllict of interest con­
cern.•. Concurrently. exisrinp; Stundard• would need to be modified to 
delete the requirements of mediator impartiality. By remcning impar­
tialit~· requirements from corre$ponrli11g Standards, rep;ulato"' would 
cuable any and all rypes of merliatur ~tylcs and mediation models to 
comply simultaneously with the broader definition of merliati1m and 
the simplified Standurd" All 111cdiator styles, therefore, rnuld st.and 
side-by-side with ethical Standards that have deleted n:quircments of 
mediator impartialily. 

Some scholars may contend tfwt Alt.cmative 2 is impractical and 
severe because it appean 10 push tbe mediation field backwarrl rat.her 
than allow it to progress fo1ward. They may argue that mediation l~ 
flexible =ough to sustain existing definitions of mediation or that 
ethical opi11ivoi. C"..it fill !lie Ghaams left op.:n by the inadcquadcs or 
inconsistencies of Standards.''" 

Professor Michael Moffit.I might criticize the broadened detini· 
t.ion of mediation, arguing it is nor. helpful if a descript.ivt~ definition 
lac:b t.he dual components of ~truct.urc and behavior."' Ac:1:<ntling to 
l:'rofes•or Moffitt, defining mediut.oni a.• "third parties. nut otheiwlsc 
invvlvcd in a controversy, who 11$Si•t disputing parties in th.:ir ncgotia· 
1.ion•," provides a SU'ltctural compnucnl which identities the 111cdla1or 
yet. fails lt) limit the broad, sweeping nature of the des~riptio11 lo rhe 

X2S. Sl!lt ¥-.nib :\1. Yuuog, ~'tt! R6joWJ ~ Ci1;1t; Thu1l4 .md Sing: All . .4.; ACl1., tmd 
MA AdnpJ !<.<>UNI Model Standaod:";f C•n~w.1 f"' Mediahn. 5 • ..,.,'AL. J .!. 19~, 197- 9!1, 200 
{200ti) (.!llC-know)cdging lh:.iL lltt' 1'f:\'Lsed Moc:LcJ Standards prtJ'\lide guldltnr.c- and a.cn't: ~:... 
fQ1.1ndatioruJ fram~k fur .,:ri\ teJ that Clo nnt }'Ct h<1:\•'C m~di:;i_tion sla11d:a.rtk .utd scf,'OC;.oti11g 
rc:liaoc.c on :u:Mt.ory or rt.hia opiulun• for ln()C'C dc1~)ed ~ce). 

224. Midlacl Moffiu. Sduan/iulioN ""' llM l}i.,,,.,;o,,, <f ~ HI H AN\'. Nl<CUT. L 
R.r.v. 69, 89 (:10051. 
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mediation field,2~.• Furtlot:rmorc, he contends such a definition says 
"little."226 

Professor Mollitt'a potential critir.ism fail• to take into account 
th.at cu1Tent definitions of mediator-ucl• a.• "disu·ibutive mediator," 
"facilitative mediator," "cornmuni'¥ mediator," "family Jaw mediator," 
and so forth-are qualified. Each qualifying word enhances the b.­
havioral component !h,1t may appear lacking in the simplified defini­
tion of mediation oflered in Alternative 2. Arldilionally, the definition 
c>f "mediator" signifies its limlled scope to the mediation field. 

l'rofe$Wr Moffiu's concern lhat a broadened oefinition of me ,_ 
tion arguably e>:tcnds to an)'One who attempts to re>olvc a concro' i)' 

tails to ackn°"1cdgc other practical difficulties. Without a mano~te 
for mediator licen>;ng, anyone may fit the lhird party char~ctcrization 
of the simplified definition (1f mediation. Standards become a critical 
component to help qualify the special goals and values of mediation. 
A definition, standing alone, canno t serve a.• the all-encomp.1,~ing 
guide for the mediation prnccice. It can. liowcvcr, serve as a Ile' l'lle 
poillt <1f beginlling that does not collide with impart· 1ity 
requirements. 

Adclitiuoally, none of tl1e potenti,11 critid~ins takes into account 
that most jurisdictions lack enforcement lJlecha:nisms. A few st.1tes, 
such as Florida, Georgia, and North Carolina, l1av~ specific mecha­
nisms in place LO enforce ethical obligations of mediators and address 
consumc:r complaints about mediator conduct.~~7 Until standardized 
enforcement mechanisms are commonplace, ethical Siandards m11st 
be adequate to specifically adciresll the mediator's dilemma regarding 
mediator styk and impartiality. 

C. Alternative 3: Redefine Mediation to Suit Mediator Styles-The 
Contract Appr03ch 

Another approach i.s to differentiate her.ween the two main m1!di­
ator •t.yle~-cvaluative and facili tative-and redefine tbem as separa!A: 
and independent proeesses. Rather than hrnaden the definition of 
mediation tu encompass all types of mediator style~. Alternative 3 pro­
poses the creation of '"'O distinct types of mediation, each with its own 
narrowed ddinition. 

225. Id. a1 88-89. 
2i6. 14. ., 89. 

'm. Sw Young, '"'"° '"'°" 2211. at n.!tO. 

641



616 UNMRS11Y OF .<;,\N F&\NC!SCO IAW REVIEW {Vol.~~ 

A facilitative as well as tcansfonnative mediation could remain ai; 

1hc conventional definition of mediation. It would include the uadi· 
1io11al v.i..lues of pariy sclf-dcwnnina1ion and mediator impartiality. 

Evaluative mediation could be redesignated as its own process 
c:allerl a "Mediarccl s~ttlcm"nt Confrrcnce." The evaluative media1or 
would not need to behave in a n<'utrnl and impartial demeanor. She 
could engage in all types of evalua1ive techniques except for 1;ocrcivc 
conduct. 

In co~juncrion with the modified <ldinilions of mediation, the 
parties could be presented \<1th a menu of mediator behavior~ that 
they would embrace. This is where mediator styles come intO play. 
Presented with a brief description of evaluative, directive, facilitative, 
clidlive, cmpoweror, fixer, and norm-educating styles, comparunen· 
tali.ed within either definition, the parties could assert true control 
over the process by defining how they wan1. th<ir mediator to act and 
their process to be conducted. 

Alternative 3 provides hl)th clarity and uniformity in the media· 
tion procc115 b1;causc it will .ati~fy 1he disputing parties' needs and in­
terests, the mediator's personal values and c.ommercial needs, and the 
guiding principles set forth in written definitiorc• and Standards. By 
allowing the participants to handle such preliminary mattcr.i hcforc 
the mediation session begins, partidpanis in essence enter into a con· 
u-.u:t to select the mediatol' style and the process.••• In rum, the par· 
ties tn1ly detennin« 11.., outcome of ll1e mediation from both a 
procedural and substantive penpective. 

To allow parties an opportWlity to select the process of their 
~hok..,, it i3 n"cc·s~ary to educate them before they engage in the me­
diation proct:ss. The panics need to know what a mediator can and 
should do. 'l'hc parth,. m1c<I to understand tbe concept of mediator 
styl~""u alo11g with the corre.~ponding prooesses of either merliarion 
or Mc<liated Sctllcmcm Conference. 

22a. "l'hi!!. i:i. not a. nr.w id<":a. o..~ighr CuJ:tnn has dt"Vised " x:t of prescriptions ltl help 
('\.~luativc nH:~diac.nr5 maintain nC"Uttalicy. forcmo$\ iu hi.s suggtstions fa to allnw p:trtici­
pant.s to mtrr into a conrr::i.t:r ~fnrr: ~ginning the mctli<ltion wht't~Uy Oley ~uthori1c th<': 
OlediatOl' to e1nplo;· 3 4',Cr("'in ~tylr:. s.~ GotA~N. fl.il':l1)!1i:rlN~ l.J?t:iAL D~rl'TES, $V.(trll r'IOI(: A, 
§ 10.1. 

:nt9. Jobn Hkl.:r:rmsn, an ;,i,ttom~} .. mediawr. <4.<l\uc.:'4.h~$ fot this position. Jnhn Rir:K­
cnn~n. 1'.f/4fua1iVi! .'11Mituar IU.fjwndt, 14 i\L·•·.r:~w.:nvu 1'0 H1cu COST Unc-.. 'i'O { •996). I le 
<ontend.<; tha< pant<::\ :<.houfrl ha•.-c the ind.cpcnd<:"uc.~ w :sc:fe-ct tlle- cype of rn<:di11.cnr who 
Oti!'f ll1in .... will p1·0\i<.f<' ttic OC-'t mc<fi:uinn !tr:nir:r: for tl1<:"ir kind Qf di.spute, or at lieatt :\llow 
U1<:" n11::cllitto1' w use- a yaric')' of ~t>·I~ .u rlkt.a1td h}· mark<:"l fort:t:$, 14. at 70. bir. Bickcrman 
<tbv poiht.:s uc.n tlml " 1necUator docs nllt cx<.c;l':d ht":r role of ll<:'Ulr.ilily wlu~o she provid~ 
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Rather than allow the mediator to educate the partie,~, as is moSt 
often done at the beginning of a mediation, someone who •~ not part 
of the .~pccific mediation session could perform the task: po~•iblc peo­
ple include i;ourt personnel in court.connected mediation pTOgrams, 
an administrator in a private or neighborhood mediation, or a written 
pamphlet prepared by any of th"se people or by a pl'Ofessional media· 
tion organization. The mediation education would create parly aw~re· 
ness of appropriate mediator behavior und~r either process. 

I. The Role of a Facilitative Mediator in Mediation 

A facilitative mediator may continue to serve under the trndi· 
tional notions of mediation; she shoul<.I he ahle to maintain neutrality 
and impartiality since her main respornuhility is to enhance partici· 
pant communication by emphasii:ing their int.,rc~ts. Through elfons 
to foster participant creativity, problem'ISolving, a11d personal e\oalua­
tion, a facilitative mediator should be able 10 maintain the objectivity 
necessary to remain impartial. The mediator cannor, however, seek to 

ensure a tair result, attempt to balance 1hc partidpam's power, or pro­
mote informed decision-making. Con•equcntly, St.a.ndanls would 
need to be modified to fit within the m:w dcj;c1iption of "mediation! 

2, The Role of an Evaluative Mediator in a Mediated Settlement 
Conference 

If participants want a more directive mediator, they may choose 
tl1c Mcdialc<l .Settlement Conference racher lhan a trnditional media­
tion, ln a M"diatcd Settlement Conference. the pankipanL• could 
agree at the outset of the mediation to allow c.ertain mediator 
behavior. 

The panicipant.s could authori1.e the mediator to offer eVllluation 
and even go so tar as to enco11rnge the parties in one direction. Under 
this process, the mediator could be authoriu:d to ensure a just and 
fair result, a balanced process, and advocacy on behalf of a weak party 
if pcrfonncd in a non-intimidating manner. Suc.h authorizations 
mean that the evaluative mediator in this setting "~'"I not necessarily 
maintain impartiality, Standards would need lo be modi!ied 
acc:ordiogly, 

In a Mediaterl Settlement Conference, the mediator would be ex­
pected to expn,.$ some sort of C\'3luation, If the definition do~s not 

"f1·~1nk. aMC'SS!l)eJUs" r<':gsrcting •CV:<";. Id. Tiu: piltlit>.:s ...,,,11 nlake intcJlig<':nt rlC"JC".isi.orus UiU-t'<l 
un lht-ir positions of h<:ing full~· informed. Id. 
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requir« the mediator to be impartial, .the m~diator could approach 
th« process as though she was facilitating and enhancing party com­
mnni<:ation as well as encouraging parties to rewlvc a dispute. 

D. Alternative 4: Create a Hierarchy of Values Within Mediation 
Standards 

The· fourth and final ahern"tivc po~its an organizational hiernr­
diy, or prioritization of mediarion value•, withis1 a single set of Stan­
daid .. St.and>\rd.i would re1>1in rhe typical values such as party self­
detcnniuation, neuu·al process. imparrial tl1ir<l-pa11y mediator, and 
prohibition of conflicts of interest. The only difference would be to 
prioritize the values. The single, mo.st importml. valu" would essen­
tially tmmp other values. Some lesser values could tn1mp the least 
importalll values. Such an approach is analogous to the posrurc in the 
current ABA Model Rules of Professional Conduct wherein llulc 1.6, 
Confidentiality of Info1mation, specifically o·umps all but one de•ig­
nated l'ule .... 

The complexity of Alternative ~ lies in rhe pmcc·s. of dctennining 
the most impor«ant vidue. Party self-determinat.ion i~ touted as the 
fundamental ptinciple of mediation and therefore may he considered 
the most important \'alue. The notion of informed decision-making, 
balance of power, and balanced pn•~~·~ are inherent parts of party 
autonomy because arguably a party cannot. decide on a final resolu­
tion for a mediated dispute unless tlu! party fully comprehends the 
consequences of that decision. ln su<:h a scenario, a mediator could 
isacrifke he1· imp~rlfalily to e11~ure ~hat tlw pa1ties arc fully informed 
of the consequences of !heir decision so that 110 par1y takes advantage 
of any other party. This is just one exam pk of how an evaluative medi· 
ator could direct and guide the partic:• without the fear of \1olating 
the ethkal req11iremenu of impartialily. 

Altcmati"' 4 woulrl continue to promote the llexibility of various 
mediator styles aml mc:di>\tion models while concurrently requiring 
mediaton; to conform to "11 S1l111<laHk Mediation would continue a• a 
!lexible, tluid process during the ~-volution of ethical Standards ;ind 
other guideline8 neces~ry to rc1,'l.llatc an industry. 

200. Langu::i.gr: in thr: following ABA ~(OlJtt. Rut.l?S OP P'Roft. Cot"ntrr:T ilhtlitnt.~ 01;,at 
<0<h of the ml<•;, lim;rcd by Rulr. 1.6; Rulo• l.8(1), J.9(b), l.IO(b), ! . If(<), 2.3(r.), 4.l(b), 
8.lCI:>}. :itnrf S.~(c). AKA ~11orl~1 kuk g_3, Candor w Uu: Tribunal. is tlle only n1lc: chat 
r~qnirt.s di..td~AtrC of jnfonn;ttit>n nthN"Kii'e decm1::d c.:onfideuti:\1 pwsu~nt to .Rule: t .6. Id. 
>I 3.:i(r). 
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Several scholars already ltave weighed in 011 this type of alterna­
tive. Professor '· chael Moffitt proffers the sanu:: basic appl"oach wilh 
l"espect to che sed Model Standards, noting that. 1hc r<~vised Model 
Standards fat create any "hi~rarchy of ethical concerns" by di~r<:· 
garding ethic ... tensions such >ti !hose posed in this Article."' Profe,. 
~or Moffitt advocates for specific guidance by design~ring one 
.<tandard that u·umps 1he others.'" 

Professor Ellen Waldman ;u:knowledges the iniernal inconsisten· 
des of Standards. especially since they apply to such a faHea{·hing 
field in terms of subject matte• applicati•·•1 and lllediator sryle.c-' Be­
cause it is difficult to create an al\.cuco. oaJ1sing set of Standards to 
apply to all types of dispute• and scc:nar ;, Professo1· Waldman pro­
poses a "fact..specilic, context.,.pcdfic hal. dng approach."231 She ex­
plains that mediators should c:nn.~cim / acknowledge mediation 
values yet determine which values are dominant and which are 
subordinate.•» Mediators can ~ngagc in this weighing and balancing 
process by assessing the type of dispute and l'elational needs of the 
individuals. including the balarn:c of powel' and resources."'• The 
presence of representatives, SU(:h a,, attorneys, also affects the media· 
tion dimension, espec:ally when the representative~ do not appear to 
be equally competent Thus, "mediators should strive for . . . con· 
scious, mindful consicleration of the values at stake and t.ltc consu·uc­
tion of a delibcmte set of priorities that takes into ar.r.ount the 
particular drc11ms1atw~s oft.he case."'" 

Professor Waldm " makes a passionate argument in fuvor of " 
balancing proce:;s by individual mediators based on subject matter 
and relational factOTll- \'v'hilc seemingly well-reasoned, ii allows for t.tw 
unfettered discretioT· of individual mediators. A better approach 
would be for the Staru:tard< to highlight the most important medi~tion 
'>alue and then allow mediator freedom to decide how to balan~e 
other subordinate v<>.lue•. Jn this manner, the S1anda1-ds would pro· 
vide at least some guidance, yet maintain the flexibility and lluidity 
inherent in mediations. 

231. '.\Ht:h:tcl L. ·)ffitt. TM \\hong ft1ode.t. A.Roin: •Yhj thP. f)tr1il ls J.,'ol in 1/u DttoiA· qf lM 
1\'1!U1 1\1Ddd Standord( ~, CfJnducJ far Jl.fediatvr~·. DISS'. Rl\.SQL. ~·J.-.r.., Spring ro<l61 "'l 31-52. 

23~. Id. 
233. Telt-phone- (Oh!'l'\'iew with f<'Jle.n \Yil<fman. Proft:nvr uf U1w. 11\0Jn::I.~ J-0JrP.r.son 

S<h. o! uw. in San Diego, c,,1. !Aug. 9, 2fl07). 
~~4. Ill. 
23;. Id 
236. Id. 
237. ld. 

_) 
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620 t.:~l'vY.RS11Y OF M N FRANCIS()() LAW ru;vu:.w [Vol. 4? 

VJ. Conclusion 

For yeaB a dialogue h.,s takt:n place regarding mediator style• 
and whe1her evaluative techniqut:s are appropriate. Although some 
people may wa nt. t.o continue the dialogue, t.ltc simple fact is that 
medi:ttors aMert a varicl)' of styles such as facilit,.t.ivc, C\'alunti\'c, trans· 
fonnative, oi· some d~-rivalive clauification . Mediators have the flexi· 
bility to use a vari(•ty of styles for a nu1nber of Tc:1sons- most notably 
due to the participants' unique need3. Despite choice.~ regarding style, 
mediator.c are mandated to ~1ve \\ith impartiality. This Article dem­
onstrates thr. 1ension between impartiality requirement• and mediator 
styles most comm only associated 1<.ith e.·dluati\'e mediators. 

The ten&ion has resullcd in the med iator's dilemma. How can n 
mediator be neutral aod impartial when engag~<I iii any and all medi· 
awr .<Lyles? It is time to address the m~diator's dilc1nma so that we may 
act progressively as the mediation field matures. 

This Article proposes xcwcral alternatives to ensure: the in tegrity 
and credibility o f the media tfou field. Fint, for states thol do not have 
Standards, wail and study th~ mediator's dilemma before adopting im· 
partiality rt:ciuiremems that conllict with mediator .<tyles. Sec:oru.1, 
broaden the definition of mediation by removing mediato r impartial· 
ity requirements. Such an approach would permit mediators 10 be 
ilexiblc enough to confonu to any and all mediator •Lyles. Thinl, nar­
row the definition of mediation so that dllrerent definitions whh cor· 
responding!)' d ifferent. mediator duties apply f<) facilitativ~ and 
evaluatiw mediators. the t \\'O most conimon mediatfJJ' styles. Fourth, 
rreatr. a h i.,1-:i1-chy of vain<" within Staml:uw that would allow flcxibil· 
ity while n1aintaining the rigon of th.: most imp<JTtanl ethical value~. 
Now it io up ltl the sclwl:trs, practicing mediators, n~gulators, and leg· 
isla tors to hcgln the di<1log11c for change and choo.~·~ 1.he most. lx:nefi. 
dal alternative. 
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SUPREME COURT, NEW YORK COUNTY 

HON. JACQUELINE W. SILBERMANN 
ADMlNJSl'RATIVE JUDGE 
SUPREME COURT, CIVIL BRANCH, 
NEW YORK COUNTY 

Jl.ISTICES Of THE COM M£RCIAL DIVISION: 
JUSTICE EIL&l!.N BltANSTEN JUSTICll HERMAN CAHN 
JUSTICC H£L£N !>. FRtEDMAN l1.ISTICE B.i:RNARD I. FRIED 

HON. IRA GAMMERMAN (JHO) JUSTICE RICHARD B. LOWE Ill 
JUSTICE CHARLES E. RAMOS 

ALTERNATIVE DISPUTE RESOLUTION PROGRAM 

STANDARDS OF CONDUCT FOR MEDIATORS 

The following Standards of Conduct shall govern all who serve as medialors in cases 
that widergo mediation pursuant to the Rules ("the ADR Rules") of the Alternative Dispute 
Resolution Program of the Commercial Division, Supreme Court, New York Cowtty ("the ADR 
Program").' SeparJte Standards of Conduct for Arbitrators and Neutral Evaluators have been issued. 

The ADR Program aims to provide an alternative to the formal litigaiion process that 
is sound, fair, efficient, expeditious, and inci<pensive. To achieve this objective, the Program must 
have the confidence of the Bar and the public. All aclivities undertaken pursuant tu lite ADR Rules 
will reflect upon the Commercial Division and the court system as a whole. Therefore, the Program 
must be marked at all times by !he highest possible standards of integrity, honesty, fairness, 
openness, intelligence, and diligence. 

STANDAROI 
SELF-DETERMINATION 

A mediator should recognize Chat mediation Is based on the principle of self· 
de1erminatioo. ' 

Sclf-determinalion is the fundamentol principleofmcdiation. Mediation is built upon 
the ability and right of the plll'lies to communicate, as.seSs facts, events, and issue3, and make choices 
fur themselves, and, if they wish, to reach an agreement, voluntarily and free of coercion. 

In 1hesc S1.&1¢uds. th!: Commercial Oivi$ion h~ sought to Utflor w lhe particular chnntt..1etislics ofrhe Program 
oMI to in\)ll~inenc SIBndards that have gained national reoognition and \vidr; S':<:<:planc.;e nmons ADR neutrals, Judges, court 
~dminis'ra:<.>rS. lhc Bat~ e.nd metnbers ()rch; pubJic tttHiz.ing these procesres.. These :Standards hnve been derivcl,I frvm t~ Model 
Seunda.rds of Contlut:t for Mediators, o pri)dncl uf thc juint lubor.< of lhc Anleriean Bar Assoch:ition.. th.e Amcth:ao Atbitntlion 
A.<1socia1ion, and the Sociely uf Professionals in Oi!ipute Resolulion. 
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Ethical Considerations 

1. As set forth in Standard VI, a mediator should provide infonno.tion about the 
procciis to the parties. The primary role of the mediator is to foster dialogue and, when desired by 
the parties, facilitate a voluntary resolution of a dispute. A mediator may Identify issues and help 
parties to commwiicate and explore options. A mediator should never do anything to undermine an 
atmosphere of free exchange of view$ und ideas, or to coerce an agreement. 

2. The mediatortru1y facilitate the parties' own engagement in assessment of risks or 
!lllalysis oflegal positions, in private discussions (''the ctiucus") or in joint sessions, if thar will assist 
the parties to understand options fully. A mediator may also, where appropriare, provide an 
~ssmcnt of the risks associated with litigation or other binding processes. 

3. A mediator should encourage balanced discussion 1111d discourage intimidation by 
either party. A mediator should work to promote each party's understanding of and respect for the 
perspective, interests, feelings, concern~. and position of ea~h of the o1herparties, even !fthey cannot 
agree. 

4. A mediator cannot personally ensure that each party has made a fully informed 
choice to reach a panicular agreement. However, a par1y in the ADR Program will normally 1:>e 
represented by counsel and the mediator should provide full opportunity to parties and their attorneys 
to consult with each other and, ifneet:SSal)', for both to consult with outside professionals. 

5. lfthe mediator discovers an intentional abuse of the process, the mediator may 
discontinue the process. 

STANDARD II 
IMPARTIALITY 

A mediator should conduct the mediation in an impartial manner. 

A mediator should act at ull times with the utmost of impartiality nnd 
evenhwideclness. A mediator should mediate only those matters in which he/she can remain impartial 
and evenhanded. The mediator should withdraw if unable to do so at any time. 

Eth j~a! Considerations 

I. A mediator should avoid all conductthat gives the appearance of partiality roward 
one of the parties. A mediator should avoid favoritism or prejudice based on the parties' 
background, prominence, personal characteristics, economic importance, perfom11m1:e at the 
mediation, or any other factors. The quality of the mediation process is enhanced and the reputation 
ofrhe Program protected when the parties luivc confidence in the impartiality of the mediator. 

2 
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2. The principle of impartiality ooes not prohibit the mediator from engaging in 
caucuses in accordance with these Standards as part of the mediation process. 

STANDARD JU 
CONFLICTS OF INTEREST 

A mediator should decline any appointment lf a(C(lptancewould cn:atc 11 conflict 
ofiulerest. Before acceptini:; an appointment, a mediator should disclose all potential conOicts 
of interest. After such disclosure, thll mediator may accept the appointment if all parties so 
request. Tht mediator should avoid con mets orioterest during and even after the mediation. 

A mediator offered on appointment in a case should comply with the ADR Rules 
regarding conflicts of interest. A mediator should review his/her past or present profession.al and 
other relationships, including with attorneys for parties and parenrn, subsidiaries, and affiliates of 
corporate parties, and should decline rhe appointment if the review reveals the existence ofa conflict 
ofintercst. Consistent with the principle of self-detennination by mediating panics, a mediator who 
contemplates accepting an appointment should disclose to all parties all potential conflicts ofinterest 
thut could reasonably be seen as raising a question about impartiality. lf in doubt, the mediator 
should err on the side of disclosure. If all parties agree to mediate after such disclosure, the mediator 
may proceed. rf, however, the conflict of interest or potential conflict would cast serious doubt on 
the intc:grity of the process or the Program, the mediator should decline the appointment. 

A mediator should avoid conflicts of interest during and even al.Wr the mediation. 
Before or during the mediation the m~iator should not discuss with any party future retention in any 
~pacity. 

Ethical Considerations 

I. If, during a mediation, the mediator discovers a conflict, the mediator should notify 
the Program Administration end counsel. Unless the mediator, the parties, and the Program 
Administration all give their informed consent to the mediator's continuation and continuation would 
not cast serious doubt on the integrity of the process or the Program, the mediator should withdraw. 

2. A mediator should not recommend the services of particular professionals to assist 
the parties and counsel in the medi11tion wiless a requesl for a recommendation is made jointly by 
all parties and provided that in so recommending the mediator does not engage in a conflict of 
interest. A mediator may make reference to professional referral services or associations that 
maintain rosters of qualified professionals. 

3 
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STANDARD IV 
COMPETENCE 

A mediator should mediate only when he/she has the qualifications necessary 
to satisfy the reasonable expeelations of the parties. 

ln principle, any person may be selecte<l as a mediator, provided that the parties ll!'e 

satisfied with the mediator's qualifications. However, training Md experience are necessary for 
effective mediation. All members of the Panel of Mediators should comply with the Division's 
training standards. Parties in the Progrem are free to utilize mediators not listed in the Panel. Any 
person who offers to serve as mediator in a case represents that he/she has the training ond 
competency to mediate effectively. If the mediator in fact lacks that ability, due to the complexity 
or difficulty of the matter or other factors, the mediator should decline the appointment. 

STANDARDV 
CONFIDENTIALITY 

, A mediator should comply with the ADR Rnles ~ardlng confidentiality .and 
should respect the reasonable expectations of tht parties on chat subjed. 

The ADR Rules provide for confidentiality in mediation, recogmzmg that 
confidentiality is essential to the process. Mediators should at all times comply with these Rules. 
The parties' expectations ofconfidentiality generally depend on the Rules and any other rules or law 
providing for confidentiality, the circumstance~ ufthe mediation, and agreements they may make. 
The parties may provide for additional levels of confidentiality beyond that guaranteed in the Rules 
and such agreement should be respected. The mediator should not disclose any infonnation that a 
party, in accordance with the foregoing, reasonably expects to be confidential unless given 
pennission by the confiding party or required by law or authorized by the Rules. 

Ethical Considerations 

I . At the outset, the mediator should explain to all parties the principle of 
confidentiality, with regard to boihjoint sessions and caucuses. 

2. If it party conveys to the mediator in a caucus information that the mediator knows 
or ~lieves the other party to the case does not possess, the mediator should exercise the utmost 
diligence to prevent revelation of that infonnntion to the other party unless the oonununicating party 
has specifically agreed to disclosure. 

3. A mediator should not disclose confidential infonnation to the Program 
Administration or the as.•igned Justice, including with regard to the merits of the case, settlement 
offers, and how the parties acted in the process, excepl that, as provided in the ADR Rules, the 
mediator may report violations of the Rules to the Administration. 
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4. Confidentiality should not be construed to prohibit effective .monitoring or 
evaluation of the Program by the Program Administration. Thus, a mediator may report to the 
Administtation, in general terms, whether the process is continuing and the future schedule for the 
proceeding. Under appropriate circumstances, the Program Administration may allow researchers 
access to general statistical data and, \\~th the specific permission of all parties, individual case files, 
observations oflive mediations, and interviews with participants. Similarly, mentors and trainees 
may observe live mediations, but only with permission of all parties and subject to the ADR Rules 
on confidentiality. 

5. A mediator should not, at any time, use confidential information acquired duriDg 
the ADR process to gain personal advantage or advantage for others, or to affect advetsely the 
interests of another. 

STANDARD VI 
QUALITY OF THE PROCESS 

A mediator should conduct the mediation fairly, dil.igentJy, and in a manner 
con~istent with the principle uf self.determination. 

A mediator should work to ¢nsurc a process of high quality. This requires a 
commitment by the mediator to fuimess, diligence, sensitivity toward the parties, and maintenance 
of an atmosphere of respect among the parties. The mediator should guarantee that there is adequate 
and fair opportunity for counsel and each party lo participate in discussions. The mediator should 
observe deadlines and handle his/her responsibilities with diligence and expedition. The parties 
decide when and under what conditions they will reach an agreemenL 

Ethical Considerations 

I. A mediator should agree to accept an appointment only when able to commit the 
time and attention essential to a fair and effective process. If the mediator may be too busy with 
other matters to do so, then the proposed appointment should be declined. If after acceptance of the 
appointment, circumstances develop tho.t prevent the mediator from serving, the mediator should 
withdraw. Withdrawal may cause significunt inconvenience for the parties; therefore, the mediator 
should exercise diligence to determine availability in advance of comme11C¢me11t of the proceeding. 

2. A mediator should ensure that deadlines set forth in the ADR Rules are adhered 
to and shall keep the Program Administration informed about the schedule for the process. A 
mediator should not allow a mediation to be delayed and should consult with the Administration if 
the process is being delayed. 

3. A mediator should treat parties and counsel with sensitivity, civility and respect 
and should encourage parties and counsel to treat each other in the same way. A mediator should 
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foster cooperation and work to bui ld reasonable trust amoog the parties in the process. A mediat<>r 
should provide all counsel and parties with an adequate and fair opporcunity to state positions, 
opinions 8lld interests. 

4. The primary purpose of the mediator is to facilitate communication by or among 
the parties, their development and assessment of options, and ~ voluntary agreement. A mediator 
should refrain from providing professional advice and should flt all times distinguish between the 
mies of mediator and adviser. A mediator may, when appropriate, recommend that counsel and 
parties seek outside professional advice or consider re~olving the dispute through arbitration, 
counseling, neutral evaluation, or other processes. A mediator who at the request of the parties 
agrees to undertake an additional dispute resolution role in the same matter is governed by other 
Standards of Conduct. 

5. A medmtor should ex.plain to all participants at the outset of the process the 
procedures that will be followed in the pr= and what the mediator's role will be, including. 
insofar as practical, the extent to which cbe mediator will undertake an evaluative function. {Within 
the ADR field, there are differences of view as to whether, when, and to what degree a mediator may 
assume an evaluative approach.) The mediator should make reasonable efforts during the process 
to explain to the parties the mediator's role and these procedures. 

6. A mediator should withdraw from a mediation or postp<>ne a session if the 
mediation is being used to further Illegal activity, or if a pillty or counsel is uoable to participate due 
to physical or mental incapacity. Where authorized by the Rules or required by low o rucdiaror may 
or shall disclose to appropriate authorities illegal or unprofessional activity being engaged in or 
threatened by a party to the mediation or counsel. 

7. A mediator's behavior should not be distorted by a desire for a high settlement 
rote. 

8. A mediaror should be mindful of the needs of persons with disabilities, including 
but not limited to, obligations under the Ameri.ans with Disabilities Act. 

STANDARD Vll 
COMl'ENSA TION 

At the outset of the n1ediafion, the mediator shall ellplaia the rolea governing 
compeasatioa, which are set forth in tbe ADR Rules. A mediator sbo1dd not seek 
compensation in other circumstances. 

At present, the Program provides for an initial mandatory mediation session or 
se:;sioos totaling four hours (exoludiog time spent in arrmiging and preparing for the mediation). Al 
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the conclusion of the four hours, any party may bring the mediation process to an end. lfthe parties 
agree to continue, the Panel mediator shall be compensated as provided in the rules. '.fhe Rules also 
govern compensation paid to a Panel mediator who is selected by the parties as substitute for a 
mediator designated by the ADR Coordinalor. All Panel mediators shall comply with these Rules. 
The mediator shall explain these rules to the parties and counsel before the mediation begins. 

Ethical Considerations 

I. A Panel mediator who accepts an appointment should not, directly or indirectly, 
request from the parties any compensation other than as provided in the ADR Rules. 

2. A mediator should not accept a fee or other benefit for referral of a matter to 
anyone. 

3. A media tor who joins the Panel should provide ADR ser'liccs l n accordance with 
the ADR Rules. Such 11 mediator should not unrea~onably decline to accept appolntmenrs upon 
request of the Program Administration. ff the standards of compensation set forth in the Rules are 
not considered satisfactory by the mediator, he or she shall withdraw from the Panel. 

STANDARD VIII 
OBLIGATIONS TO THE MEDIATION PROCESS 

Mediators are regarded JU kn ow ledge:1b le about the proceu of mediation. They 
should use their expertise to help educate the public about mediation; lo make mediation 
accessible to those wbo would like to use it; to correct abases; a11d to imprvve their 
profe$sional skills and abilities. Mediaton should cooperate with efforts or court 
adml.Dlstrators to promote adequate professional skills among tho$e who function u 
medialon. When serving in the Progran1, mediators ahould conduct themselves so as to 
protect and promote the integrity and standing of the Program. 

Dated: June 15, 2008 

7 

HON. JACQUELINE W. SILB'ERMANN 
ADMINISTRATIVE JUDGE 
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The Model Standards of Conduct for Mediators 
Augllst :wos 

The Model S1andards of Conduct for Medialor11 was prepared in 1994 by the 
American Arbitration Association, the i\mcrican Bar i\ssociation's Section of Dispute 
Resolution, wd the Association for Conflict Resolution1• A joint committee consisting of 
representatives from the same successor organi7.ations revised the Model Standards in 
2005.1 Both the original 1994 version and the 2005 revision have been approved by each 
participating organization. 3 

Preamble 

Mediation is used to resolve a broad range of conllicts within a variety of settings. 
These Standards are designed to serve as lundamcntal ethical guidelines for persons 
mediating in nil practice contexts. They serve three primary goals: to guide 1he conduct 
of mediators; to inform the mediating parties; and to promote public confidence in 
mediation as a process for resolving disputes. 

Mediation is a process in which an impartial third party fucilitates communication 
and negotiation and promotes voluntary decision making by the parties to the dispute. 

Mediation serves various purposes, including providing the oppornmity for parties 
lo define and clarify issues, understand different pcrspe<;tives, identify interests, explore 
and assess possible solutions, and reach mutually satisfactory agreements. when desired. 

Note on Co11111ruction 

These Standards are to be read and construed in their entirety. There is no priority 
significance atiachcd io 1he sequence in which the Standards appear. 

The use of the term "shall" in a Standard indicates that the mediator must follow 
the practice described. The use of the term "should" indicates that the practice described 
in the standard is highly desirable, but not required, and is to be departed rrom only for 
very strong reason~ and requires careful use of judgment and discretion. 

The use of the term "mediator" is understood to be inclusive so that ii applies to 
co-mediator models. 

'The Association for Conflict Resolution is a merged mgani7.ation ofd1e Academy of Family Mediato1s, 
the Co11Rict Resolution Education Network and the Society of Proressionals iii Dispute Resolution 
(SPIDR). SPIDR w•s the third participating organi.alion in die development ofd1e 1994 Standards. 

> Reponer·s Notes, which are n<>l (>aJt of these Standards and therefore have not been specifically apptowd 
by any of the org.niZ>lions. provide (:(lmmeJ1taty regarding these revisions. 

' PropOS«l IMgu•gc. No organization as of AJJril 10, 2005 has reviewed or approved the 2005 Revision. 

August 2005 Page 2 
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These Standards do not include ~pecific temporal parameters when rctcrcncing a 
mediation, and therefore, do not define the exact beginning or ending of a mediation. 

Various aspects of a mediation, including some mntters covered by these 
Standards, may also be affected by applicable law, court rules, regulations, other 
applicable professional rules, mediation rules to which the parties have agreed and other 
agreements oftbe parties. These sources may create conflicls with, and may take 
precedence over, these Standards. However, a mediator should make every effort oo 
comply with the spirit and intent of these Standards in resolving such conflicts. This 
effort should include honoring all remaining Standards not io conflict with these other 
sources. 

These Standards, unless and until adopted by a court or olhcr regulatory authority 
do not have the force of law. Nonethele.'-'• the fact that these Standards have been 
adop~d by the respe1,,1ive sponsoring entities, should alert mediators to the fact that the 
Standards might be viewed as establishing a slandard of care for mediators. 

STAN))ARD l. SEJ,F-J>ETF..RMlNATION 

A. A mediator shall conduct a mediation based on the principle of party sclf­
determination. Self-determination is the net of coming to a voluntary, uncocrced 
decision in which each party makes free and informed choices as to process and 
outcome. Parties may exercise self-detennination at any stage of a mcdialion, 
including mediator selection, process design, participation in or withdrawal from 
the process, and outcomes. 

l. A !though party sel f-detennination for process design is a fundamental 
principle of mediation practice, a mediator may need to balance such party 
self-determination with a mediator·s duty to conducl a quality process in 
accordance with these Stalldards. 

2. A mediator cannot personally ensure that each party ha.s made free and 
infonned choices to reach particular decisions, but, where appropriate, a 
mediator should make the parties aware of the importanc~ of consulting 
other professionals to help them make infonned choices. 

B. A mediator shall not undermine party self-determination by any party for reasons 
such as higher settlement rates, egos, increased fees, or outside pressure.s from court 
personnel, program administrators, provider organization~, the media or olhers. 
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ST ANDA RI) II. lMPARTIALffY 

A. A mediator shall decline a mediatio11 if the mediator cannot conduct it in an 
impartial manner. Impartiality 111eans freedom from favoritism, bias or p~judice. 

B. A mediator shall conduct a mediation in an impartial manner and avoid conduct 
that gives the appearance of partiality. 

I. A mediator should not act with partiality or prejudice hase<l on any 
participant's personal characteristics, background, values and beliefs, or 
performance at a mediation, or any other reason. 

2. A mediator should !!either give nor accept a gift, fuvor, loan orolhcr item 
of value that raises a question as to the mediator's actual or perceived 
intpartiality. 

3. A mediator may accept or give de minimis gifts or incidental items or 
services that are provided to facilitate a mediation or respect cultural 
norms so long as such practices do not raise questions as to a mediator's 
actual or perceived impartiality. 

C. If at any lime a mediator is unable to conduct a mediation in an impartial manner, 
the mediator shall withdraw. 

STANDARD Ill. CONFLICTS OF INTEREST 

A. A mediator shall avoid a contlict of interest or lhe appearance of a conflict of 
interest during and nfler a mediation. A conflict of interest can arise ft-om 
involvement by a mediator with the su~ject matter of the dispute or from any 
relationship between a mediator and any mediation participant, whether pnst or 
present, personal or professional, that reasonably raises a question of a mediator's 
impartinlity. 

0. A mediator shall make a reasonable inquiry to determine whether there are any 
tacts that a reasonable individual would consider likely to create a potential or 
actual conflict of interest for a mediator. A mediator's actions necessary to 
accomplish a reasonable inquiry into potential conflicts of interest may vary based 
on practice context. 

C. A mediator shall disclose, as soon as practicable, all actual and potential contliets 
ofinterest that are reasonably known to the mediator and could reasonably be 
seeri as raising a question about the mediator's impartiality. After disclosure, if 
all parties agree, the mediator may proceed with the mediation. 

August 2005 Page 4 

657



D. Jf a mediator learns any fact after accepting a mediation that raises a question with 
respect to lhat mediator's service creating a potential or actual conflict of interest, 
the mediator shall disclose it as quickly as practicahle. A Iler disclosure, if all 
parties agree, the mediator may proceed with the mediation. 

£. lfa mediator's contlict of interest might rensonably be viewed as undermining the 
integrity of the mediation, a mediator sliall withdraw from or decline to proceed 
with the mediation regardless of the expressed desire or agreement of lhe parties 
to the contrary. 

F. Sub.sequent to a mediation, a mediator shall not establish another relationship with 
any of the participants in any maltcr 1hat would raise questions about the integrity 
oflhc mediation. When a mediator develops per~onal or professioHal 
relationships with parties, other individuals or organi7.ations following a 
mediation in which they were involved, the mediator should consider factors such 
as time elapsed following the mediation, the nature of the relationships 
established, and services offered when determining whether the relationships 
might create a perceived or actual conflict of interest. 

STANDARD IV. COMPETENCE 

A. A mediator shall ntediatc only when the mediator has the necessary competence 
to satisfy the reasonable expectations of the parties. 

l. Any person may be selected as a mediator, provided that the parties are 
satisfied with lhe mediator's competence and qualifications. Training, 
experience in mediation, skills, cultural understandings and other qualities 
are often necessary for mediator competence. A person who afters to 
serve as a mediator creates the expectation that the person is competent to 
mediate cffoctively. 

2. A mediator should attend educational programs and related activities 1.0 

maintain and enhance the mediator's knowledge and skills relawd to 
mediation. 

3. A mediator should have available for the parties' information relevant lo 
the medialor' s training, education, experience and approach lo conducting 
a mediation. 

It If a mediator, during the course of a mediation detennines I hat lhe mediator 
cannol conduct the mediation competently, the mediator shall discuss that 
delermination with the parties as soon as is practicable and tnke appropriate steps 
to address the situation, including, but not limited to, withdrawing or requesting 
appropriate assistance. 
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C. If a mediator's ability to conduct a mediation is impaired by drugs, alcohol, 
medication or otherwise, the medial.or shall not conduct the mediation. 

STANDARD V. CON11'1DENTIALll'Y 

A. A mediator shall maintain the c0nlidentiality of all infonnation ohtained by the 
mediator in mediation, unless otherwise agreed to by the parties or required by 
applicable law. 

I. If the paitics to a mediauon agree that the mediator may disclose 
information obtained during the mediation, the mediator may do so. 

2. A J11ediator should not communicate to ftny uon-participant information 
about bow the parties acted in lhc mediation. A mediator may repon, if 
required, whether parties appeared at a scheduled mediation and whether 
or not the parties reached a resolution. 

3. (fa mediator participates in teaching, research or evaluation of mediation, 
the mediator should protect the anonymity of the partie~ and abide by their 
reasonable expectations regarding confidentiality. 

B. A mediator who meets with any persons in private session during a mediation 
shall not convey directly or indirectly to any other person, any information that 
was obtained during that private session without the consent of the disclosing 
person. 

C. A mediator shall promote understanding among the parties of the extent to whicl1 
the patties wil! maint~in confidentiulity of information they obtain in a mediation. 

D. Dcpc;uuiug o;; t.'ie circumstance of a mediation, lhc parties may have varying 
expectations regarding cnnlidcntiality that a me<lialor should address. The panies 
may make their own rules with respect to confidentiality, or the accepted prnctice 
of an individual mediator or institution may dictate a particular set of 
expectations. 

STAl'il)AIID VI. QUAL ITY OF THE PROCESS 

A. A mediator shall conduct a mediation in accordance wilh these Standards and iu a 
manner d1at promolcs dil igence, timeliness, s3fety, presence of the appropriate 
participants, party participation, procedural fairness, party competency and 
mutual respect among all participants. 

I. A mediator should agree lo mediate only when the mediator L~ prePJred to 
commit the nllcntion essential to an e/Tcctive me<lialion. 
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2. A mediator should only accept cases when the mediator can satisfy the 
reasonable expectntion of the parties concerning the timing of a mediation. 

3. The presence or absence of persons at a mediation depends on the 
agreement of the parties and the mediator. The parties and mediator may 
agree that others may be excluded from particular sessions or from all 
sessions. 

4. A mediator should promote honesty and candor between and among all 
participants, and a mediator shall not knowingly misrepresenl any material 
fact or circumstance in the course of a mediation. 

5. The role of a mediator differs substantially from other professional roles. 
Mixing the role of a mediator and the role of another profossion is 
problematic and thus, a mediator should distinguish between the roles. A 
mediator may provide information that the mediator is qualified by 
training or experience to provide, only if the mediator can do so consist.ent 
with these Standard.•. 

6. A mediator shall not conduct a dispute resolution procedure other than 
mediation hut label it mediation in ao effort to gain the protection of rules, 
statutes, or other governing authorities pertaining to mediation. 

7. A mediator may re<:-0mmend, when appropriate, that parties consider 
resolving their dispute through arbitration, counseling, neutral evaluation 
or other proce-~ses. 

8. A mediator shall not undertake an additional dispute re~olution role in the 
same matter without the consent of the parties. llefore providing such 
service, a mediator shall inform the parties of the implications of the 
change in process and obtain their consent to the change. A mediator who 
w1dertakes such role assumes different duties and responsibilities that may 
be governed by other standards. 

9. If a mediation is being used to further criminal conduct, a mediator should 
take appropriate steps including, if nece.•sary, postponing, withdrawing 
from or terminating the medintion. 

IO. lf a party appears to have diftlculty comprehending the proces~, issues, or 
settlement options, or difficulty participating in a mediation, the mediator 
should explore the circumstances and potential acoommodations, 
modifications or adjustments that would make possible the party's 
capacity to comprehend, participate and exercise scft:determination. 
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13. If a mediator is made aware of domestic :1b11sc or vio!e11ce among the parties, the 
mediator shall take appropriate steps including, if necessary, postponing, 
withdrawing from or terminating the mediation. 

C. lf a mediator believes that participant conduct, including that of the mediator, 
jeopardi7.es conducting a mt:dintion consistent with these Standards, a mediator 
shall take appropriate steps including, if necessary, postponing, withdrawing from 
or terminating the mediation. 

STANDARD Vlf. AOVERTISING AND SOLICITATION 

A. A mediator shall be truthful and nol misleading when advertising, soliciting or 
otherwise communicating the mediaLOr's qualifications, experience, services and 
fees. 

I. A mediator should not include any promises as to outcome in 
communications, including business cards, stationery, or compuler-based 
communications. 

2. A mediator should only claim to meet the mediator qualificationA of a 
governmental entity or private organization iflhat entity or organi1.ation 
has a recognized procedure for qualifying mediators and it grants such 
status to the mediator. 

B. A mediator shall not solicit in a manner lhat gives an appearance of partiality for 
or against a party or otherwi~e undennines lhe integrity of the process. 

C. A mediator shall not communicate to others, in promotional material.~ or through 
other fonns of communication, the names of persons served without their 
pem1ission. 

SI AND ARD VIII. FF.ES AND OTHER CHARGES 

A. A mediator shall provide each party or each party's representative 11ue and 
complete information about mediation tees, expenses and any other actual or 
potential charges that may be incurred in connection with a mediation. 

I. If a mediator charges fees, lhc mediator should develop them in liS)it of all 
relevant factors, including fhll type and complexity of the matter, the 
qualifications of the mediator, !he time required and the rJtCS Cllstomary for 
such mediation services. 

2. A mediator's fee arrangement ~hould be in writing unless the parties n:q11t:sl 
otherwise. 
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13. A mediator shall not charge fees in a manner that impairs a mediator's 
impartiality. 

1. t\ mediator ~hnuld not enter into a foe agreement which is contingent upon 
!he result of the mediation or amount of the settlement 

2. While a mediator may accept unequal fee payme11L~ from the parties, a 
mediator should not allow ~uch a tee arrangement to adversely impact the 
mediator's ability to conduct a mediation in an impartial manner. 

STANDARD rx. ADV ANCJo:MENT OF MEDIATION PRACTICE 

A. A mediator should act in a manner that advances the practice or mediation. A 
mediator promoles this Standard by engaging in some or all of the following: 

1. fostering diversity within the field of mediation. 

2. Striving to make mediation accessible to tho.~ who elect to use it. inchiding 
providing services at a reduced rate or on a pro hono basis as appropriate. 

J. Participating in research when given the opportunity, including obtaining 
participant teedoack when appropriate. 

4. Participating in outreach and education cilbrts to assist the public in 
developing an improved understanding of, and appreciation for, mediation. 

5. As.~ isting newer mediators through training, mentoring and networking. 

11. A mediator should demonstrate respect for differing points of view within the 
field, seek to learn from other 111edi<1tors and work together with other mediators 
to improve the profossion and better s~rvc people in contlict. 
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PART 1200 - RULES OF PROFESSIONAL CONDUCT 

RUll 1.0: 

TERMINOLOGY 

{a) "Advc:rti~e.mtnt1• 1ncans any 1·.i1hlic or pri~re <om­

m~nic.:irion m:tdt by or on behalfof o lawyer or la"· 
firm abou t 1h~t la"-yer or law firm'.1 sC<Vicc:s, chc 

primacy f>tll"()(l.SC of whicb is for 1hc rucmivP of the 
lawy~r t•r l~w fin'll. It docs nor lnclutlt \.'Q1n1nuni­

<·<11ion.~ to cxl.scing cliculs or orhcr lawye1's. 

(b) ''Be.ltcf" ur ''hel.i(.-ves" denotes that the pcrs"n in-­

wived a.:11,.lly bdievcs the fua in qu=iot1 ro be 
mre. A person'• belief rn•y be inferred from cir­

cu 1nst:an<·.c:s. 

(c) .. (.~omput~r .. accc:.sse:d commuui<.:tH~i<'ln
11 

mt'~llS any 
communicatiun m.dc by or on bch.Jf ,,f • lawyer 

or law firm 1·h•t is dis,..minaccd th 1<'l11gh 1he use nf 

a oomvurer or rcJ;ued electronic device. it•cluding. 

but uor limited co, ~b .sites, -wcblo)f,6, R:.arch en­

gines, clcccronic n1;iil, hanner a<l~rt:iscmcnts. pop.­

up and pop·unc.lcr ~vcctlsc1nenu, ch.at rooms. ii.st 

sc:r\•cr~> imton( mcssagiug, or other in rernct prt'$­

ence."i, an<l ~ny attadl•nenri: or Jinks tt!la(c<l thereto. 

(ti) "Conlldcmial infurn>•rion" is ddintd in Rule 1.6. 

(c) "C.onllcm«I in wri1ing" dcnot<S (i) o wricing from 

chc persun co tht: ).1WJ'Cf confirn1ing rhuc tht: person 

has given consenr, (ii) a wrlting ti.at rhc la\\yct 

~)romptly tr(ln~mit.5 (0 rhc person oonfirm•ng rhc 

person's oral eun.sent, or (jii) ;l scitcmc:nr by the 

f><o;:on made nn the tecoid of any prncccding be­

fore a tribunal. If ir is no< fc:asihlc ru ubtain or 

rran.srojr the '"Tiring at the Umc: the ptrson gives 
oral consc:cu1 then the lawyer musr nhrain or lrans~ 

mit ir ..... irhin a u::a.~ona.ble tirue rhcrc~ftc;t. 

(f) "Differing intere.•u" include every intcto!$• that will 
"dvcrsd)' afr<a either <h< judgmenr or the loy•lty 

of a bwycr ru • client. wkdter it be a ""nflicting, 
inconsi.s<ctlt, di\•cne:, or ochct intt~•c~ 

(g) "Domestic n::falion~ matter" dcoor.e~ rcprQc;nr:iidon 

of a client in ~• i::l~ im. action or proceic:Jing, or pre-

lin1inary LO chc tll\ug of a clahn~ acrion or prtJc~cd· 

ing. i11 eichcr Supreme Cnurt or Family Court, or 

i11 any courc of appcllnte jurisdiclion> for <li\'clJ'c.e, 
yep:i1a.tiou~ .annulmtJH, c:ush.'IJy, vlsitacio11. 1najn, 

r.cnance, child sup1)()n or alit1K>ny, or to enforce ur 

moJjfy o1 judgro~ntor orJtr in councaion wid1 any 
$UCh claim. a.crion or proceeding. 

(h) "Firm" or "law ficm• h1cludcs, blll i• nor lirni(~.d 

lO, a lawytr or lawyt't$ jn a J;,\v l">~rtncrship, p1'(')f(s~ 

s-ion3} corpor.tLion, .•olc proprietorship nr ocher -.u· 
suciacion a uthorized to praaifX bw; or lawtcrt 
tmployeJ in a qu:>lificd leg•I :wistam:c •'rs•niza-
1io n. a govcinnienr. law office, or Lhe legal dcpart-

1nent ofa <.X>rporaciou nr other urganization. 

(i) "fraud" or "fraudulonc" dcJ•Ol.eS conduc1 rhat is 

fraudulent unde,. rhc sultscanti'" or pmc.cdur-.J law 
.,f rbc applictblc juri.d ictiuu '" hos a purvn« 10 

deceive, p=ided clY.lt ii Joes not include cond11<1 

th111, •lthough char•(Cerizcd as froudulc111 by 
Sf:.lr.ucc or admini.str.icivc rul~. lades an c:ltmenc of 

scicnter, dcccic, inrent tu nllnlcad. or knowing li1il~ 
ur~ co corrccl' rnisrcptC$Cncations th:-.c can l>e 1-c~1 .. 
•u11ably eKpe,ced to ind 11cc dettitnenrnl rcliance by 

:mother. 

(j) "Informed conscur• dcnvre• rhc agrecmenr by o. 

pc:c)on co a propt'lscd ct.nin;e of coudu<=t after die 

lawyer has co1nn1un~c;:.1.ccd infortnarion ad<'qlli)CC: 

fOr the f)erson tu 1n:tkc: an 1oforn1ccl <l~j$ion, an<l 

after lh< lawyer has •dequ:udy cKplai11ed 10 the per­

'°" the 1D2cerial cisl<f nf the proposed coUr$< of 
con<h1e< and rca.1()1u bly """ilablc altern3ffi.rs. 

(k) '"K.r1\nvingly," •known,'' ·knO'\••.'~ ur •:knows" <le· 

11c>rcs act~1al knowledge of chc f:.,ct Cn quc.sti•ln. A 

person's knowlc<lge may l•<. inforrcd froin cil'cum­

SH\nccs. 

(l) "Mat1erh includes any licig.1ion, judicial ur •dn1in­

istrnt i"e procc:c:Jjng: .• case, cJaim. applicacion, re· 

que~t for a ruling or other dctent1i n~rion. wntrJct, 

controversy. inv~;ttigatiun. cha rge, accusacinn, a.r· 
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rt.st. ncgot1auon, arhitracion, n'lcdiacion or anr 

othc:r rcpresC"nta.tion involving a .spcciflc party ur 
p3.rCi<'J:. 

(m) "Parcncr" denoces a member of a parm~rship, a 
sharcholdc:r in a lav1 firm organi1cd a~ a protC$is.iona( 

legal corporation or a n1e1nbcr of au association au­
chorizcd to pr.tctice law. 

(n) "Pc~nn" include.~ :.n individ11;1[, ~ c<irporarion, ;an 

associat(on, a trust, a parcncrship, and any other or­

ganization or cntit>" 

(o) "Profossioual lewd wrpomion" means "oorpoF'J­

tion, nr an ~rociatton C'l'e:lr.ed .1s :t ('.orporation, !\U­

chorizcd by law to prac<ice law fur pmfit. 

(p) "Qualilied legal assistance organi.a1ion" means an 

office or org-ini:.<ation of one of 1he four <yp<~ listed 
in Ruic 7.2(h)(l)-(4) 1ha1 meets ;oll of the ~quire­
mcnt.~ thereof: 

(q) "'R<-a.sonab!c" or "reo.«>nably," whoo u.<ed in rolaiion 

10 conduct by a lawyer, de.notes th< conduc1 of• 
rea.«mahly prudenc and cornpe1eJlc lawye<. \'Qhen 
used in thC' conrcxc of conflic• of inccrcsc dcccrmi .. 

n:uious. "reasottablc Jawycr" <lc11otc:s a la'Y)'er ::i.cci.ng 
from the pcr.<pcctive of> reasonably prudenc and 

<.:ompc:tcnc la\VyC'r v1ho is personally disintcrcsccd in 
co1ntnentlng or continuing th!." represenracion. 

(r) "Rcason>hlc belief'' 01· "reasonably believes," when 

uS<d in reference to a lawyer, denotes that the lawyer 

bdie\•es the tua.tter in qucscion and C"hat fhc circum­

.<mnc« >ro such chat tile belief is reasonable. 

(s) "Reasonably <hould know,'' when used in reference 

to a lawyer, denote~ c:har a )a\l.7cr of rca~onahlc pru ... 

<lencx:: au<l competence \vould ascertain the matter 

in que~rion. 

(<) "Sorconed" 01· "screening'" denores rhe isolacion of 

a la\vycr from any parcicipation in a 1natccr through 
che tirue!y 1u1position of pro~<lures \"lithin a firm 
thar arc reasonably adcqua.re under the circu1n .. 

stanC.:e.'i to protc:cc informarion that the isolated 

lawyer or the firm i< ohliga1cd IA) pr0<ei:1 1111r!er 

1 hcse Rob or other law. 

(u) "Scxu~) l'clatton!i" clc-;nore.s scx11al iiu:t'.rcoor~I': nr rhe. 
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touching of an lntiJnatc pctrt of dtt: laY..')'<'r or an­
otlict pccson for the purpose of •exuol arQus<ll. sex­
U;}( grarification or sexual abuse. 

(v) "Sc.«" include< che Di.strict of Columhia, Pucrro 

Rko, and oth<r federal terdtori<s and posstlision•. 

{w) "Tribunal" denotes a court. an arbirr<th1r in ;,1u ;,u­

bicracion proceeding or a lcgi•lative body, admini.<· 

tr~tivc agency or orhcr bo<ly acting in an 

adjudicative:: <.:apacLty. A (e-:g1J;l<1rive body1 adml11is­

tra1ive agency or other hody acts in an adjudiaitivc 

cap•city when a neutral official, afrcr the pm>enca· 

tion of evidence or legal arguinonc by" p<tl'IY '" ~·;ir­
ties, will render a kg~! juc:lgmenc directly •ffcccing 

a parcy's inccraL~ in a particular matttr. 

(Y) "Writing" or "written" dcnot<s a tangible or dee· 

Cronic record of a oorrunuoit.:adu!l ur representation. 
including handwriring. iype,vriring, pl'inciug. pho­
tl>C<J~)ying, phorogr>phy, audio or video recording 

and email. A "signed" "~icing includes an dec<ronic 

sound. symbol or proe<:ss ai~tdied w or logically as­
sucia1ec.l \•,irh .1 \Yriting and executed or adopted hy 
a person v1ith the intc:nt to sign 1ht \\•rlting. 

ROlt 1.1: 

COMPETENCE 

(a) A lawyer should pmvide compctcn• rcprcsen<acion 

to a client. Competent representation reql1jres th4i:' 

leg-.J knowledr;c. skill, 1horoughne.« and prepar>­
don reason:lhly noce~'\:ll'}' fOr chc rcprc.,.cntacion. 

(b) A l~wyer <h•ll not handle a legal matccr that the 

la\vycr knows ur should knu\v th<.tl th4i:' la~·y~r i£ not 

compcren1 to handle, without associating with " 
lawyer \1i.•ho is con1pecent co handle ir. 

(c) lawyer shall nor i nremion>lly: 

( J} f~il fl> <eek rhe ohjectivc.< of 1he client through 

reasonably ;<vailal.>le means pennine<I by law 

aud 1hese Rules; or 

(2) prejudice m· damage 1he client during the oours<: 

of the: reprc::sc:otouiou C!XC~~H as pi:nniueJ or rt.­
quired by these Rules. 
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RULE 1.2: 

SCOPE OF Rf P~ESE NTATION AND ALLOCATION 

OF AUTHOIUTY B£TWEEN CLIENT ANl> l.AWYER 

(a) Subj<c< to the provisious hel'ein, o lawyer shall 

ubi<le by• d ient's decisions concerning the ubjcc· 
rives <>f representation and. a.s required by Ruic l A, 
&hall c<>nsult with the cli<:nr :is to tbe means by 
which they are ro he pursued. A lawyer sluJI ablJe 
hy ~ c.Hcnt's decision whtthcr to sctllc: u m:incr. ln 

a criminal cas~ tbe lawyer shall abitk by the dirnc's 

Jc,.:Jsi<>n, ofcec oonsulmion with the laWy<r. as ro • 

pl°" to I>< cncercd, whether to waive jut)' trial and 

wherhcr tht client will testify. 

(b) A lawytr's rcprcscn101ion of• dienc, including rep· 
11escntaci(ln hy appojntmcnt, docs not l·onsdn1le ~n 
endorsement of chc client's polirical, economic.,'°"" 

c.:i:J or mural vje,vs or acr.ivjrie1;. 

(c) A lawy« may limit the .cope of tltc rcrrcscntatlun 
if chc Hmlr=-.cion is reasonable uudct the circum ... 

.stances. the client give:~ ioforriled con.,cnc and. 

whc.rt ncc;c:ssary ttC>tk:e is pmvided to dlC tribunal 

mdlnr nppo<ing courad. 

(di A lawyer !Mil not cowud a dimt to c:J•!j>gC. or :u­

•ist a client, in conduct that die lawyer knaw< is il­
lcKal or ftaudlllent, excepr tltat the lawyer may 

di•cu"' the legal consequence> of any propn.cd 

course of conduct with a dient. 

(e) A lawyer may cxcrcis• p1·ofe«ion•I judgment to 
w"jvt ('H' f:1jl TO :lt;SCCC a right 0[ positiQU vf thf 

dicnc. or •cccdc w r=on~l>le t'<qtresrs of opposing 

w uusel, when doing <o docs not picju<licc the 

righn Gf chc client. 

(f) A laW)":r may refuse tv aid 01· l''midporr in condw:t 

d•ir tltc lawyer believes co be u nlawful, even dtuu~l. 

rl~rc ii Mmt' support f-oran argun1ct1L tll:lr ch~ con .. 

duct is legal. 

(g) A lawyer dt>eS not vio!.ce this Ruic by being puno­

m•I in fii lfilling all professional ootmui1menn, by 
avoiding offi:nsive tactics, wd by creaiinc wich 
c,'()tn're.'iy :t1)d con.~idcradon all persons i11v1..>lvtd in 

chc k?I procc.s. 

RU LE 1.3: 

DI LICENCE 

(a) A lawyer shall act wich rcasC>nablo ,li)ige11ce and 

pro1nptoe~s in reprc.scnting a c..:Ucnl. 

(b) A lawyer sh•ll not neglect a lci;~l 111ottu cntm<red 

ro the lawyer. 

(c) A lawyer sh.II hul imemion•liy f:iil to oarry out~ 
contract of e.cnploy1ncnt cntcrcxl into with j clienr 

for proft$$ional scoviccs, but the lawyer m•y witlt­

JQw as permitted u11der ch.sc Rules. 

l UlE 1. 4; 

COMMUNICATION 

(a) A lawyer sh•ll: 

(I) promprly inform tltc ditnr of: 

(i) any dcci.slon ur cj«:u1nst.ancc 'vich respect 
to whid1 lhe clienr'l intUrmcJ c uttsctJl, ;1S 

ddlncd in Ruk l.OQJ . is l'<:<(Uire<I by 1he.« 

Rules; 

(ii) any informali<>ll rcq11irtd by court rule ur 
ocb<r law 10 be comm unicotod l'O •client; 

anJ 

(iii) o•aceriol dcvclopmonts in the n>>cter in· 

eluding sctl'letuent or pica Gffi:rs. 

(2) rca•onably consult wich chc clitnt about die 
mc•n> by which the client's ubj1x:tivu ~"' m be 

~u-.con1plishcdi 

(3) keep th<: client rc~so11:1bly informed about ti« 

status of rhe 1natccc 

(4) promprly comply with" diem'.• rca.«>n•blc re· 

qucsrs for infottnadon; and 

(5) c.onsult with the d irnt abour any rd~tJ\t lin>­
it:nion on rhe lawycc's condw.1\\•htn 1he lawyer 

know• that doc d iem e•po.:n •osistan<X: not per­

mitted by these Ruic• or other law. 

(b) A lowycr shall <xplain a matter to the extettr rea­
son;thly necessary to permit the clit n r to make in .. 

fOrmcd. decis:iotlf te&:lJ'ding the rcprcst11ta1io11. 

PAIT 1100 . Rut.rs OF ,RO'llJ S IO NA L CO NDUCT 
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.RlJLE 1.12: 
SPECIFIC CONFLICTS OF INTEREST FO.R FORMER JUDGltS, ARBITRATORS, 

MEUlATORS OR OTHER TlllRI>-PARTY !llEUT~ALS 

(11) A lawyer shall not accept private employment in a matter upon the merit' of 
which the lawyer has actecJ in a judicial capacity. 

(b) Except as stated In paragraph (e), and unless all panies to the proceeding give 
infonncd const'Jll, confirmed in writing, a lawyer shall not represent anyone in connection with a 
matter in which the lawyer participrtted personally and substantially as: 

( I) an arbitrator, mediator or other third-party ncvtral; or 

(2) a Jaw clerk 10 o judge or oilier adjudicative oflieer or an arbitrator, 
mediator or other third-party neutral. 

(c) i\ lawyer shall not negotiate for employment with any person who Is involved as a 
party or as lawyer for a party in a matter in which the lawyer is participuting personally and 
~ubstantially a~ a judge or other adjudicative officer or as an arbilrotor, mediator (Jr other third­
paity neutral. 

(d) When a lawyer is disqualified from representation under tltis Ruic, no lawyer in a 
firm with which that lawyer is associated may knowingly undertake or continue representation in 
such a matter unless: 

(!) the firm acts promptly and reasonably to: 

(i) notify, a£ appropriate, lawyers and nonlav.-yer personnel within the 
firm that the personally disqualified lawyer is prohibited from panicipating in the 
representation of the cum:nt client; 

(ii) implem1mt cffcctlve screening procedures to prt:vi:nl the tlow of 
information about the matter between the personally disqualifiecJ lawyer and the 
othm in the firm; 

(iii) ensure tl1at the disqualified lawyer is apportioned no pa11 of the ft:e 
therefrom; and 

(iv) give written notice to the parties and any appropriate tribunal to 
t-'tlablc it to ascertain compliance with the provisions oft11is Rule; and 

(2) there are no other circumstan<.'CS in the particular representation that create 
an appearance of impropriety. 

(e) An arbitr&tor selected as a partisan of a party in a multimembcr arbitration panel 
is not prohibited from subsequently repre~nting that party. 
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Com men I 

l 1 J This Rule generally parallds Rule J. It. The term "personally and suhstantially" 
signifies that a judge who was a member of a multimember court, and thereafter left judicial 
ofticc to practice law, is ·not prohibited from representing a client in a matter pending in the 
court, but in which the former judge did not participate. So also, the fact that a former judge 
exercised administrative responsibility in a court docs not prevent the former judge from acting 
a~ a lawyer in a matter where the judge had previously exercised remote or incidental 
administrative responsibility that did not affect the merits. Set< Rule I. I I, Comment [4). The 
term "adjudicative officer" includes such officials as judges pro tcmpore, referees, special 
masters, hearing officers and other parajudicial officers, and also lawyers who serve as part-lime 
judges. Compliance Canons A(2), B(2) and C of the Model Code of Judicial Conduct provide 
that a pan-time judge, judge pro tempore or retired judge recalled to active service may not "acl 
as a lawyer in any proceeding in which he served as a judge or io any other proceeding rdatcd 
thereto." Although phrased differently .!Tom this Ruic, those Canons have the same meaning. 

[2] Like a former judge, a lawyer who has served as an arbi!rator, mediator or other 
third-party neutral may be asked to represent a client iu a matter in which the lav.yer participated 
personally and substantially. This Rule forbids such representation unless all of the panies to the 
proceedings give their informed consents, confirmed in writing. See Rules 1.00), (c). Other law 
or codes of ethics governing third-party neutrals may impose more stringcnl standards of 
personal or imputed disqualification. See Ruic 2.4. 

(3) Although lawyers who serve as third-party neutrals do not obtain information 
concerning the parties !hat is protected under Rule 1.6, they typically owe the parties ·an 
obligation of confidentiality under law or codes of ethics governing third-party neutrals. 
Paragraph (d) therefore provides that conflicls of the personally disqualified lawyer will be 
imputed to other lawyers in a law finn unless the conditions of this paragraph are met. 

(4) Requirements for screening procedures arc stated in paragraph (d). "Screened" 
and "screening" are defined iu Rule I .O(t). 

r 4A] The bookkeeping and accounting problems that may arise from prohibiling a 
personally disqualified lawyer &om bdng apportioned a share of tlie fee$ from a matter make ii 
inadvisahle to impose an unqualified rule prohibiting this practice. Although this Rule do~s not 
prohihit a personally disqualified lawyer from b~ing apportioned a share of the fees in the matter, 
if the disqualified lawyer's share of the fee would rcprcscnl a signitkant increase in that lawyer's 
compensation over what the lawyer would otherwise earn, permitting the lawyer to he 
apportioned a share in the fee may create incentives that would call into qu~stion the 
effectiveness of the screeni11g procedures. In such situations, a firm seeking to avoid imputed 
disqualification under this Rule would be well-advised to prohibit the personally disqualified 
lawyer from sharing in the fees in the matter. 

f4~] A firm seeking to avoid disqualification under this Rule should also consider its 
ahility to implement, maintain, and monitor the screening procedures permitted by paragraph (d) 
before undertaking or continuing the representation. In deciding whether the screening 
procedures permitted by this Rule will he effective to avoid imputed disqualification, a finn 
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should consider a number of factors. including how the size, practices and organization of the 
firm will affect the likelihood that any confidential information acquired about the •natter by the 
personally disqualified lawyer can he protected. If lhc firm is large and is organi7.ed into 
separate departments, or maintains offices in multiple locations, or for any reason the structure of 
the firm facilitates preventing the sharing of information with lawyers not participating in the 
particular malter, it is more likely that the requirements of this Ruic can be met and imputed 
dist1ualification avoided. Although a large firm will find it easier to maintain cffoctivc screening, 
lack of timeliness in instiluting, or lack of vigilance in maintaining, the procedures required by 
tbis l{uJe may make tho.se procedures ineffective in avoiding imputed disqualification. If a 
personally disqualified lawyer is working on other matters with lawyers wh<> are participating in 
a matter requiring screening, it mny be impossible to maintain effoctive screening procedures. 
The si:i:c of the firm may be considered as one of the factors affecting the firm's ability to 
institute and maintain cftcctivc screening procedures, it h not a disposit.ive factor. A small finn 
may need to exercise special care and vigilance to maintain effective screening but, if 
appropriate precaution5 arc:: taken, small firms can satisfy the requiremc::nt.s of paragraph (d). 

(4C) rn order to prevent any lawyer in the firm from ncquiring confidential information 
about the matter from the newly associated lawyer, it is essential that notification be given and 
screening procedures implemented promptly. If the matter requiring screening is already 
pending before the personally di~qualified lawyer joins the finn, the procedures required by this 
Ruk should be implemented before the lawyer joins the firm. If a newly associated lawyer joins 
a firm before a conflict requiring screening arises, the requirements of this Rule should be 
satisfied as soon as practicable after the conflict arises. If any lawyer in the firm acquires 
confidential information about the matter from the personally disqualified lawyer, the 
requirements of this Rule cannot be met, and any subsequent efforts to institute or maintain 
screening will not be effective in avoiding the finn' s disqualification. Other factors may affect 
the likelihood that screening procedures will be effoctive in preventing the flow of confidential 
infonnarion between the personally disqunlifted lnwyer and others in the firm in a given matter. 

(5] Notice to the parties and any appropriate tribunal, including a description of the 
screened lawyer's prior representation and of the screening procedures employed, generally 
should be given as soon as practicable after the need for screening becomes apparent. 
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RULE2.l: 
ADVISOR 

In representing a client, a lawyer shall exercise prolCssional judgment and render candid 
advice. In rendering advice, a lawyer may refer not only to law bm to other consideration& such 
as moral, ecooomic, social, psychologic.al, aud political factors that may be relevant to the 
client's situation. 

Comment 

Scope of Advice 

[I] When acting as an advisor. a lawyer must be mind fit I that a client is entitled to 
straightforward advice expressing the lawyer's honest assessment. Legal advice often involves 
unpleasant facts and alternatives that a client may be disinclined to confront. Jn presenting 
advice, a lawyer endeavors to sustain the client's morale and may put advice in a& acceptable a 
form as honesty permit5. Nevertheless, a lawyer should not be deterred from giving candid 
advice by the prospect that the advice will he unpalatahle to the client. 

[2] Advice couched in narrow legal terms may be of little value to a client, e"Jlecially 
where practical considerations, such a.' cost or effects on other people, are predominant. Purely 
technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer 
to relevant moral and ethical considerations in giving advice. Although a lawyer is not a moral 
advisor as such, moral and ethicnl considerntions impinge upon most legal questions and may 
decisively influence how the Jaw will be applied. 

Pl A client may expressly or impliedly a.•k the lawyer for purely tcchnic.al advice. 
When such a request is made by a client experienced in legal matters, the lawyer may accept it at 
face value. Wh1.:n such a rcqucsl i.s made by a client inexperienced iu le1;1ul 11ialle1s, liow.:ve1-, tht: 
lawyer's responsibilities as advisor may include the responsibility to indicate that more may he 
involvod than strictly legal considerations. For the allocation of responsibility in decision 
making between lawyer and cliomt, see Rule I .2. 

[4] Matters that go beyond strictly legal questions may also be in the domain of 
another profession. Family matters can involve problems within the professional competence of 
psychiatry, clinical psychology or social work; business matters can involve problems within the 
competence of the aee-0unting profession or of financial or public relations specialists. Where 
consultation with a professional in another field is itself something a competent lawyer would 
recommend, the lawyer shall make such a recommendation. At the same time, a lawyer's advice 
at its best often consists of recommending a course of action in the face of conflicting 
recommendations of experts. 

Offering Advice 

(SJ In general, a lawyer is nol expected to give ~dvice until asked by the client. 
I lowever, when a lawyer knows that a client proposes a course of action that is likely to result in 
substantial adverse legal consequences to the client, the lawyer'.• duty to the client under Rule 

) l .4 may require that the lawyer ofter advice if the client's course of action is related to the 
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representation. Similarly, "-hen a mailer is likely to involve litigation, it may he advisable under 
Ru lt 1.4 to inform the client of forms of di~pute resolution that might constitute reasonable 
ahtmatives to litigation. A lawyer ordinarily has no dUt)'' to initiate investigation of a client's 
affairs or to give advice that the client has indicated is unwanted, but a lnv.yer may initiate 
advice to a client when doing so appears to bt in the cli~nl 's interest. 
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l•w firm will be able co provide compoccnt •nd 

di ligcnc rcprescnt~uion in rhc matter. 

(el A person who: 

(l} con1municatcs inforntarlfln unitatcrallr tu a 

lav.ycr, 'tvithoul a1)y re;i.S<}nahlc cxpcccadt'ln ch~r 

the lowyer L< willing co di.sews th~ P""ihili1y of 
fl>rming a. clicnt-la\\')'tt rel~6on~hip; or 

ci) co1niminicatcs wich • fow)'er for rho p11rpo1< of 

disqualifying the lawyer (mm handling• mutc­

rially :o.dvene repreRDration on tlie ""'"• or a 
sttlm-Jnri<llly rclaccd matter, is 11ot a pin<p.:cdvc 
client with chc meaning o( porng12ph (2). 

RUlE 2.1: 

ADVISOR 

In repn.-.:;t1Hing •l clicnc, a lawyer shaU eX"trci~c indc .. 
pendent profcs.iomJ jU<lgmer>1 an<l render eon<li<I :1J ­
vice. Ju r~n<.leriu~ advice, a latvycr moty refer nnr t"lnly 

to l:1w blll ro ot.hel' consid~racions su(h :tt 1nnral1 eco· 

nomi<, M>cial, ps)'d2ologicil, and politic.il facwt~ rim 

may be rt:<lcvanl lO lhe cJienr'.s situation. 

RULE 2.l: 

(RESERVED) 

RULE 2.J: 

EVALUATION FOR Use BY THIRD PERSONS 

(a) ,'\ l~"'Ycr may provide ~uJ c:v~1 lu:1t.ion of a mauet ai­

fccring a t:1ic:nl for rhe use of someone other rh~n 

1he diellt if tbe laW}'<r reuson;1hly believes tlrn1 

n1alci11g thccvaluatlor\ is <:omp:ltiblc "'·ith other ~~­

J)<"C1.• of the l~wyer's relationship with rh• client. 

(b) When ~,. lawy>!< knows or n:aso1>:tbli· 1hould knaw 
that the evaluation~ lil;cly ro •ffca d1t dien1's in­

ltJ>:>ts ni:11eri-•Dy and advasdy, the bwytr shall not 
provide the t·v;1Ju.1tio n unles~ the clicn c gives in­

formed <.011,..n r. 

(c:) l.Jo li:-ll$ diJ;closurc is authorized in conntcrion wid1 

l report of an cvaluatlou 1 infOrtnation rcla1~11K l0-

1he ev:iluorion is protc:ctod by Rule 1.6. 

H I W YOl:K STATI Uft f F l lD CO LS RT SYSTEM 

RULE 2.4: 

LAWYER SERVI NC AS TH IRD· PARTY NEUTl!AL 

(a) A bwyer serves as l "rhii'!l-party neumJ" wh•n rhe 

la"rycr assists r,vo or n1orc persons \Vho ~l'C noc 

clicncs of the '"'1'cr to reudl a re<oluti<>n .,f a dis­

pu te or other mactcr thac h~~ :t.rl.sen Lcnvecn thctn . 

Servju a.~ a th.ird-parry nt11tra1 m11y iiH;lude ser~i'e 
as: an arbitC"',LLor. a me-diator or lu sucl) orher c:Jpac.­

ity as will enable chc lawyer Ill"''" chc partier co 

caolve me matter. 

(b) .'\ lawyer serving as a third-parry ncutcil shall in­
fonn umcprcscnrcd (>2rtico rlY•t 1'1c la"'Y"" is nor 

rcprescndc\g c-hcm. ~'h~n lh~ '•'"'Yer knaw\ or rca­

Sot>,lbly should know rh"r • parry dot' nol uuJer­
scand ch~ J;.i~·yer' s role in tlu:: n\.i.rccr> the la\V}'CC 

shall explain the t!ilTer<:n<c hcrwccn the lawyer's 
role as a third -p:Jriy neutral and ~• l;t\vyer>~ rol~ ~.o:; 

one: who rc!prcscnts a •:lieut. 

RULE J.1: 

NON-MERITORIOUS CLAIMS AND 

(ONTENTIOJllS 

(a) A lt-.1cr shaO no: bring or defend• proacdint;. or 
35SCTr or contro,~n an ~'One chc.rcin, unJ~s lhere is 

a basis in law ~nd fact for doing so rh>t is noc friv­

ok1us. A lawyer for the deftndam in a crimiruJ pro­
co:eding or for rhe resp<>ndcnt in a pro;;c.<llng 1h>r 

could result in inc=-rccrar.ion m:.y 1~t ... ·erthele~~ ~o 

dcfcn<I the proceeding '" 10 rtquirc cha< n-ery d<­
menr of chc ca.e he esrahlished. 

(bl A la"')'cr's cond11cr is "frivoluus" foe l""I"'"' of 
this Rule i(: 

(1) 1ne la"yer knowi11gly 11<lvanocs a claim or <le­
fcruc that i& unvnrrantcd undtr exisring law, 

e:<<.:t(>f rhac du: lawyer m~y •dvaocc such claim 
01 defense ;r;, <.1n he suppontd l>y gooJ C.irh 

a~ur-nenr ror ;.n c:xtcnsiun .• cnD1.Jific~tion, o r re .. 

vel'g:1l of cxistin~ law; 

(2) rhe conduct h:is no rta.<onoblc pu ')Jt>se othei· 

than"' delay or prolonK 1he r<.•olurion of liti­
g;uion, Cn violatio11 nfRulc3.2. 1.>rscrvcs ruc::n:ly 
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RULE 2.4: 
LAWYER SERVING AS THIRD-PARTY NEUTRAi. 

(a) A lawyer serves as a "third-party neutral" when the lawyer assists two or more 
persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that 
has arisen bef\i,;een them. Service as a third-party neutral may include service as an arbitrator, a 
mediator or in such other capacity as will omable the lawyer to assist the parties to resolve the 
matter. 

(b) /\ lawyer serving a~ a third-party neutrnl shall inform unrepresented parties that 
the lawyer is not representing the111. When the lawyer knows or reasonahly should know that a 
party does not understand the la\\'Yer's role in the matter, the lawyer shall explain lhe difference 
between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a 
client. 

Comment 

f I) Alternative dispute resolution has become a substantial part of the civil justice 
syslem. In addition to representiug clients in dispute-resolution processes, lawyers ofien serve as 
lhird·party neutrals. A "third-party neutral" is a person such as a mediator, arbilralor, conciliator 
or evaluator <lr n per$Otl serving in another capacity that assists the parties, represented or 
unrepre~-ented, in the resolution of a dispute or in the arrangement of a transaction. Whether a 
third-party neutral serves primarily as a facilitator, evaluator or decision maker depends on the 
particular process that is either seleeted by the parties or mandated by a court. 

[2] '!'he role of a third-party neutral is not unique to lawyers although, in some court-
connected contexts, only lawyers are pennitted to serve in this role or to handle certain types of 
cases. In perfonning this role, the lawyer may be subject to court rules or other law that applies 
either to third-party neutrals gcncraliy or to iawyers serving as third-party neutrals. Lawyer­
ncutrals may also be su~jecl to various codes of ethics, such as the Code of Ethics for Arbitration 
in Commercial Disputes prepared by a joint commiu.ee of the American Bar Association and the 
American Arhitrntion Association or the Model Standards of Conduct for Mediators joinlly 
prepared hy the American Dar Association, the American Arbitration Association and the 
Society of l'rofessionals in Dispute Resolution. 

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role 
may experience unique problems as a result of differences between the role of a third-party 
neutral and a lawyer's service as a client representative. The potential for wnfusion is 
significant when the parties are unrepresented in the proc~ss. Thus, paragraph (b) requires a 
lawyer-neutral to iuform unrepresented parties that the lawyer is not representing them. l:'or .<0me 
parties, particularly parties who frequently use dispute-resolution processes, this iJlformation will 
he sufficient. for others, particularly those who are using the process for the first time, more 
infonnation will he required. Where appropriate, the lawyer should inform unrepresented parties 
of the impo.rtmlt differences between the lawyer's role as a third-party neutral and as a client 
representative, including the inapplicability of the attorney-client cvidentiaiy privilege. The 
extent of disclosure required under this paragraph will depend on the particular parties involved 
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and the subject maUcr of the proceeding, as well as the particular features of the di~'Pute­
re.~o lution process selected. 

[4] A lawyer who serves as a third-party neutral may be asked subsequently to serve 
n.~ a lawyer representing a client in the same matter. The umflicts of interest that ari~e for both 
the lawyer and the lawyer's law firm arc addressed in Rule l.12. 

[5] Lawyers who represent clients in alternative dispute-resolution processe~ are 
governed by the Rules of Professional Conduct. When the dispute-resolution process takes place 
before a tribunal, as in binding arbitration (sec Rule Ul(w)), the lawyer's duty of candor is 
governed by Rule 3.3. Otherwise, the lawyer's duty of candor toward both the third-party 
neutral and other parties is governed by Rule 4.1 . 
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RULE3.1: 
NON-MERITORIOOS CLAIMS AND CONTENTIONS 

(a) A lawyer shall not bring or defond a proceeding, or assert or controvi.,"rt an issue 
therein, unless 1herc is a basis in law and fact for doing so that is nol frivolous. A lawyer for the 
defendant in a criminal proceeding or for the respondent in a proceeding that could result in 
incarceration may nevertheles.~ so defend the proceeding as to require that every clement of the 
case be established. 

(b) A lawyer's conduct is "frivolous" for purposes or this Rule if: 

(I) the lawyer knowingly ndvances a claim or defonsc that is unwarranted 
under existing law, except that the lawyer may advance suc.h claim or defense if it can be 
supported by good faith argument for an ex.tension, modification, or reversal of existing 
law; 

(2) the conduct has no reasonable purpose other then to delay or prolong the 
resolution of litigation, in violalion of Rule 3.2, or serves merely to harass or maliciously 
injure 3nother; or 

(3) the lawyer knowingly asserts material fac1u11l statements that arc false. 

Comment 

[I] Tile advocate has a duty to use legal procedure for the fullest benefit of the 
client's cause, but also a duly not to abuse legal procedure. The Jaw, both procedural and 
sub;iantive, eslabllshes the limits within which an advocate may proceed. However, the law is 
not always cleur and is never static. Accordingly. in determinin~ the proper scope of advocacy, 
account must he lakcn oftl1e law's ambiguitios and potential for change. 

f2] The filing of a claim or defense or similar action taken for a client is nol frivolous 
merely because the facts have not first been fully substantiated or because the lawyer ex.poets lo 
develop vital evidence only by discovery. Lawyers are required, however, to inform themselves 
about the facts of their clients' coses and thio 11pplicable Jaw, and detcnnine that they can make 
good-faith arguments in support of their clients' positions. Such action is not frivolou.s evtm 
though the lawyer believes that the client's position ultimately will not prevail. The action is 
frivolous, however, if the action has no substantial purpose other than 10 harass or maliciously 
injure a person, or ifthe lawyer is unable either to make a good-faith argument on the merits of 
the action taken or to support the action taken by a good-faith argument for an eA1ension, 
modification or reversal of existing law (which includes lhc establishment of new judge-made 
law). 

[3 J The lawyer's obligations under this Ruic are subordinate to federal or ~tate 
constitutional law that entitles a dcfondant in a criminal matter to the assistance of counsel in 
~'Cllting a claim or c.ontention I.hat otherwise would be prohibited by this Rule. 
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to J13ra.ss or maliciously injure anorbcr; or 

(3) doe lawyrr knowingly asserrs material factu•l 
·"r.are1nenr.i; rhal are fillsc. 

RUl£ 3.l: 

DELAY OF LITIGATION 

In rcpl'C'scncing a cHcnc, :a lawyer sh:11l not u~e n1c~n~ 

d1at bave uo SUUsLantial purp<>.sc other chan to delay or 
pmlong che proc.:edi11g or to cause needless expeuse. 

RVlE J.3: 

CONDUCT B£fORE A TRIBUNA1 

(a) A lawyer <hall nof knowi1•gly: 

(I) make a fal<e &taremenc of facr or law to a tribu­

nal or fa.if tD corrccc a fats~ .~c:.r.ement of Jnaccrial 

faer or law previously mad< to che tribunal by 

the lawyer; 

(2) fail to di.close to rhe tribunol concmlling legal 
:mtl1ority known to the lawyer w be dii:cctly ad­
verse to the poslcion of rhf: cllenr.·~nd noc dis­

dostd by oppo.sini; counsel; or 

(.~) offer or use evidence that the lawyer knows to 

be f.tbe. 1f,1 lawyer, tlie fawytt's dient, or. wi•­

ncss <:ailed by the lawyer has offered macerial 
evit.letu;e anJ the Ja,vycr comes to know of its 
falsiry, the lawyer shall take n:aso1~1ble retnedial 

measures. incJudln~ if nccl!."s;iry, di:c:closurc ro 
the tribunal. A lawyer may refuse Ul offer cvi­

Jen~, other than the testimony of a Jcfcndam 
ln a crlmina.l nlarrer, rbar the (av1,1yer rL'"1.sonably 

· believes is false. 

(b) A lawyer -vl10 n:prcs~nts a clicnc bcfure a tribunal 

:ind who know.~ rh:u ;1 pcr:>on int.ct1<ls to Clll(.lge, is 

cng-.iging or has engaged in criminal or fraudulent 
mndu<r reh11ed Lo the procc:<:Jing sl~ill tak.: n:a ... 111-

ablc remedial mcasure.s, including. if necessary, dis.­
cln<1u-e co 1l1e iribtmal. 

(c) The duties stated in paragraph• (,1) '"''i (h) 

ap~>I r even if compli•ncc requires disclosure of in-

19 

formation otherwise protected by R11le 1.6. 

(d) In an ex fY.Utt proct.:1:diug, a bwyer sh,\]l iuf""" the 
lriluiha1 of .tH m:ucJil1 &ca kno\vn ro chc lawyer 

<hat will enable cite tribunal Lo mak.: an informed 
<lecislolh 'vhether 01· nor rhe fac1~" ~re adver.~e. 

(e) In vre,.1uing • m•tc•r ro a crih1mal, a lawyer shall 
di:c:clnse, un]css privileged or irrclc.'\'aClt, the idcntl· 

tics of the client• chc lawyer represents and or the 

pcrsort5 who employ...J 1 he 1"'1'"'-

(f) In ~pJ>rari11g as a l;1wyer before a tribunal, a lawyer 

•hall no1: 

(I) f.oil to comply wich known local customs of 

courtesy or pr.ictice of thc b:tr or a f"trtkulnt 
tribunal withoul gi'ling r.o oppo."ing counsel 

cin)el}' norice ilf che inrcnt nor co comply; 

(2) etJgage in undigni6cd or discourcoous conduce; 

(3) i ntcntiona lly or habitually violate any escal>· 
lisheJ rule of procedure or of evi,fonce; or 

( 4) engage: in Coll<luct i11rended i:o rli<rupt the cri­

b111»1. 

IUHE J.4: 

FAIRNESS TO OPPOSING PAR TV ANO Cou NSH 

A lawyer sli;oll not; 

(a) (l) suppr.,ss any evi<lencc that rhe lawyer or ch< 

client has a legal obligation to reveal or pro 
duce; 

(2) advise or cause a f>erson LO hid• oi· le.we rho ju­
risdiction of• rribunal for th< purpose of mak­

ing the person unavailable as a witntss therein; 

(3) conocal or knowingly f.ail co disclose that which 
chc lawyer is rcquit.:<I by law 10 reveal; 

( 4) knowingly use perjurer! re<timony or fal.<e evi­

dence; 

(5) partlcif"'te in chc creation or prtsetvntion of cv­
i<l~n~e wJ1ert the l:lwyer kno~ or ir i,i; oh1:ious 

that the c..-vidcnce ls fJJse~ or 

(6) knowingly 011gag<' i u 01 h•r illegal '""dllc• or 
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RULEJ.J: 
CONDUCT BEFORE A TRilllJNAL 

(a) A lawyer shall not knowingly: 

(I) make a false statement of fact or law to a tribunal or fail lo correct a false 
statement of material fact or !aw previously made to the tribunal by the lawyer; 

(2) fail lo disclose to the tribunal controlling legal authority known to the 
lawyer to be directly adverse to the position of the client and not disclosed by opposing 
counsel; or 

(3) offer or use evidence that lhc lawyer knows to be false. If a lawyer, the 
lawyer 's cli<."llt, or a witness called by the lawy<.'T has offered material eviclcncc and !he 
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal. A lawyer may refu,,;e lo otfcr evidence, 
other than the testimony of a defendant in a criminal matter, that the lnwyer reasonably 
helieves is false. 

(h) A lawyer who represents a client before a tribunal and who kn\iws thal a person 
intends to engage, is engaging or has engaged in criminal or fraudulcm conduct relatoo to the 
proceeding shall take reasonahle remedial measures, including, if necessary, disclo.5ure to the 
tribunal. 

(c) The duties stated in pard1:raphs (a) and {b) apply even if compliance requires 
disclosure of information otherwise protected by Rule 1.6. 

(u') 111 au ex p;arw proc«ding, a lawyer s.'iall inform the tribunal of ull material fact3 
known to the lawyer that "~ll enable the tribunal to make an informed decision, whelh~r or nol 
the facts are adverse. 

(c) In presenting a matter ton tribunal, a lawyer shall disclose, unless privileged or 
irrelevant, the identities of the clients the lawyer represents and of the persons who employed the 
lawy.,r. 

(f) In appearing as a lawyer hefore a tribunal, a lawyer shall not 

( 1) fail lo comply with known local customs of counesy or practice of the bar 
or a particular tribunal without giving to uppusing counsel timely nutice of the intent not 
to comply; 

(2) engage in undignified or d iscourteous conduct; 
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(3) intentionally or hahitually violate any e.~tablishcd rule of proc4ldure or or 
evidence; or 

(4) engage in conduct intended to disrupt the tribunal. 

Commcot 

[1] This Ruic governs the conduct of a lawyer who is representing a client in U!e 
protee<lings or a tribunal. See Rule 1.0(w) for the definition of "lribunal." It also applies when 
the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal's 
adjudicative authority, such as a deposition. Thu~, ror example, paragraph (a)(3) requires a 
lawyer to take reasonahle remedial mc.'lsures if the lawyer ccmes to know that a client has 
otICrcd fitlse evidence in a deposition. 

[2j This Rule sets forth the special duties of lav.-yers as officers ofth11 court to avoid 
conduct that undcnnines the in tegrity or I.he adjudicative process. A lawyer acting as an 
ad vocate in an adjudicative proceeding has (In obligation to present the client 's case with 
persuasive force. Performance of that duty while ma intaining confidences of the client, however, 
is q uali fied by the advocatc's duty of candor to I.he tribunal. Conse4uently, although a lawyer in 
an adversary proceeding is not required to pre~nt an impartial exposition of the law nnd may not 
vout h for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled 
hy false slalements of !aw or fact or by evidence thal the lawyer knows to be false. 

Representations by a Lawyer 

[3] An advocate is responsible tor pleadings and otl1cr documents prepared for 
litigation, but is usually not required to have personal knowledge of matters asserted therein 
because litigation documents ordinari ly present assertions by U!c cl ient or hy someone on the 
client's behalf and not assertions by ihe lawyer. Compare Ruic 3.1. However, an assertion 
purpmting lo be based on the lawyer 's own knowledge, as in an affidavit or declaration by U!e 
lawyer or in a statement in open court, may properly be made only when the lawyer knows lhe 
assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. '!'here are 
circumMances where failure to make a disclosure is the equivalent of an affi rmative 
misrepresentation. The obligation prescribed in Rule l .2(d) not to counsel a client to commit or 
assist the client in committing a fraud applies in litigation. See also Rule R.4(b), Comments [2)­
[3}. 

Lei:al Argument 

[41 Allhough a Lav.yer is not required to make a disinterested exposition of the law, 
legal argument based on a knowingly raise repre.~entation of Jaw constilules dishonesty toward 
tile tribunal. l>aragr-dJ>h (a)(2) requires an advocate to disclose directly ttdvcrse and controlling 
legal authority that is known to the lawyer and that has not been disclo.se<l by the opposing party. 
A tribunal that is folly informed on the appl icable l<1w is better able to make a fair lllld accurnte 
detennination ofthe matter before it. 
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Offering or Using False Evidence 

[5] Paragraph (a}(3) requires that the la\'.'}'Cr refuse to offer or use evidence that the 
lawyer knows to be false, regardless of the client's wishes. This duty is premised on the 
lawyer's obligation as an officer of the court to prevent the trier of fact from being misled by 
false evidence. J\ lawyer docs not violate this Rule if th.: lawyer offers the evidence for the 
purpose or establishing its falsity. 

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to 
introduce or use flllse evidence, the lawyer should seek to persuade the client that the evid~ncc 
should not he offored. If the persuasion is ineffective and the lawyer continues to represent the 
client, the lawyer must refuse to offer the false evidence. If only a portion of a witness's 
testimony will he false, the lawyer may call the witness to te:.tify hut may not (i) elicit or 
otherwise pennit the wit1Jess to present testimony thot the lawyer knows is false or (ii) base 
arguments to the trier of fact on evidence k110'¥11 lo be false. 

(6A) The prohibition against offering and using fulse evidence ordinarily require~ a 
prosecutor to correct any fulse evidence that has been offered by the government, infonn the 
tribunal when the prosecutor reasonably believes that a prosecution witness has testified falsely, 
and correct any material errors in a presentencc report that are detrimental to a defendant. 

[7j The duties stated in paragraphs (a} and (b) apply to all lawyers, including defense 
counsel in criminal cases. If the criminal defendant insists on testifying and the lawyer knows 
that the testimony will be false, the lawyer may offer the testimony in a narrative form. The 
lawyer's ethical duty may he qualified by judicial decisions interpreting the constitutional rights 
to due process and to counsel in criminal cases. The obligation of the advocate under th~ Rules 
of Professional Conduct is subordinate to such requirements. 

[8) The prohibition against offering or using false evidence applies only if the lawyer 
knows that the evidence is false. A lawyer's reasonable belief that evidence is false docs not 
pr~-clude it.s presentation to the trier of fact. A lawyer's actual knowledge that evidence is false, 
however, cun be inferred from the circumstances. See Rule l .O(k) for the definition of 
"knowledge." Thus, although a lawyer should resolve doubts about the veracity of testimony or 
other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood. 

[9) Although paragraph (11)(3) prohibits a lawyer !Tom offering or using evidence the 
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the 
lawyer reasonably believes to be fulse. Oftering such proof may impair the integrity of an 
adjudicatory proceeding. Be<:ause of the special protections hi~torically provided criminal 
defendants, however, this Ruic docs not permit a lawyer to refuse to offer the testimony of a 
criminal defense client where the lawyer reasonably believes, but does not know, that the 
testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must 
honor the criminal defendant's decision to testify. 
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Remedial Measures 

[10] A lawyer who has ottered or used mttterial evidence in the belief that it was true 
may subsequently come to know that the evidence is fahe. Or, a lawyer may be surprised when 
the lawyer's client or another witness called by the lawyer offers testimony the lawyer knows to 
be false, either during the lawyer's direct ex.amination or in response to cross-examination by the 
opposing lawyer. Jn such situations, or if the lawyer knows of the falsity of testimony elicited 
from !he client during a deposition, the laVl'}'Cr must take reasonable remedial measures. The 
advocatc's proper course is to remonstrate with the client confidentially, advise the client of the 
lawyer's duty of candor to the tribunal, and seek the client's cooperation with respect to the 
withdrawal or c-0rrection oflhc false statements or evidence. If that fails, the advocate must lake 
further remedial action. If withdrawal &om the representation is not permitted or will not undo 
the effect of the false evidence, the advocate must make such disclosure to the tribunal as is 
reasonably necessary lo remedy the situation, even if doing so req11ires the lawyer to reveal 
confidential information that otherwise would be protected by Rule 1.6. It is for the tribunal then 
to detenninc what should be done, such as making a statement about the matter to the trier of 
fact, ordering a mistrial, tllking other appropriate steps or doing nothing. 

P lj The disclosure of a client's false testimony can result in grave cons04uences to 
the client, including not only a sense of betrayal but also Joss of the case and perhaps a 
prosecution for perjury. But the alternntive is for the lawyer to cooperate in dec-0iving the court, 
thereby subverting the truth-finding process, which the adversary system is designed to 
implement. See Ruic 1.2(d). furthermore, unless it is clearly understood that the lawyer will act 
upon the duty to disclose the existence offalsc evidence, the client ~n simply reject the lawyer's 
advice to reveal the false evidence and insist that the la\1;yer keep silent. The client could 
therefore in effect coerce the lawyer into being a party to a fmud on the court. 

Presen-ing Int<.-grity of Che Adjudicative Prouss 

[12) Lawyer.\ have a special obligation as officers of the C-Ourt to protect a trihunal 
against criminal or fraudulent conduct that undcnnines the integrity of the adjudicative process. 
Accordingly, paragraph (b) requires a lawyer who represents a client in an adjudicative 
proceeding to take reasonable remedial measures, including disclosure if necessary, whenever 
the lawyer know., that a pei:son, including the lawyer's client, inltmds to engage, is engaging or 
has engaged in criminal or fraudulent conduct related to the proceeding. Such conduct includes, 
among other things, bribing, intimidating or otherwise unlawfully communicating with a witness, 
juror, court official or other participant in the proceeding; unlawfully destroying or concealing 
documents or other evidence related to the proceeding; and failing to disclose information to the 
tribunal when required by law to do so. For example, under some circumstances a person's 
omission of a material fact may constitute a crime or fraud on the trihunal. 

[121\] A lawyer's duty to take reasonable remedial measures under paragraph (a)(3) is 
limited to the pr~ing in which the lawyer has offered or used the evidence in question. A 
lawyer's duty to take reasouable remedial measures under paragraph (b) does not apply to 
another lawyer whn i.s reroiued to represent a person in an investigation or proceeding concerning 
that person's conduct in the prior proceeding. 
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(13] [Omitted.] 

l~x l'artc Proceedings 

(14] Ordinarily, an advocate has the limited responsibility ofpres~nting one side oflhc 
matters lhat a tribunal should consider in reaching a decision; the opposing position is expcclcd 
to be presented by the adverse party. However; in any ex parte proceeding, such as an 
application for a temporary restraining order, there may be no presentation hy opposing 
advocates. The object of a.11 ex parte proceeding is nevertheless to yield a suh~tantially just 
result. The judge has an allirmativc responsibility to accord the opposing party, if absent, ju~1 
consideration. The lawyer for lhe represented party has the correlative duty to make disclosures 
of material facls known to the lawyer that the lawyer reasonably believes arc· necessary to an 
infonned decision. 

Withtll'awal 

[ 15] A lawyer's compliance with the duty of candor imposed by this Ruic docs not 
automatkally require that the lawyer withdraw from the representation of a client whose interests 
will be or have been adversely affected by the lawyer's disclosure. The lawyer, however, may 
be required by Rule l.16(d) to seek permission of the tribunal to withdraw if the lawyer's 
compliance with this Rule's duty of cai1dor results in such an extreme deterioration of the client­
lawyer relationship that the lawyer can no longer competently represent the client. See also Rule 
l. J 6(c) for the circumstances in which a lawyer will be pennitted to seek a tribunal'.• permission 
to witbdraw. In connection with a request for pennission to withdrow that is premised on a 
client's misconduct., a lawyer may reveal infonnation relating to the representation only to the 
extent reasonably necessary to comply with this Ruic or as otherwise permitted by Rule l .6. 
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nuLt:3.4: 
FAll{Nl~SS TO OPl'OSING l'AR'l'Y ANI> COUNSEL 

A lawyer shall not: 

(a) (I) suppress any evidence that the lawyer or the client has a legal obligation lo 
reveal or produce; 

(2) advise or cause a perwn to hide or leave the jurisdiction of a tribunal for 
the purpose of making the person unavailable as a witness therein; 

(3) conceal or knowingly fail lo disclose Iha! which the lawyer is required by 
law to reveal; 

( 4) knowingly use perjured testimony or false evidence; 

(5) participate in the creation or preservation of evidence when the lawyer 
knows or it is obvious that tltc evidence is raise; or 

(6) knowingly engage in other illegal conduct or conduct contrary to these 
Rules; 

(b) ofter an inducement ro a witness that is prohibited by law or pay, ofter to pay or 
acquiesce in the payment of compensation to a witness contingent upon the content of the 
witness's testimony or the outcome of the mailer. A lawyer may advance, guarantee or 
acquiesce in the payment of: 

(1) re~sonahle compensation to a witn~ss for the loss of lime in auending, 
testifying, preparing to testify or othen,,.ise assisting cuunscl, and reasonable related 
expen~es; or 

(2) a reasonable foe for the profossional services of an expet1 witness and 
reasonable related expenses; 

(c) disregard or advise the client to disregard a standing rule of a tribunal or a ruling 
of a tribunal made in the course of a proceetling, but the lawyer may take appropriate steps in 
good faith to test the validity of such rule or ruling; 

(d) in appearing before a tribunal on behalf of a client: 

(I) state or allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not he supponetl by admissible evidence; 

(2) 
witness; 

(3) 

assert personal knowletlge of facts in issue except when ~stifying as a 

assert a personal opinion as to the justness of a cause, the credibility of a 
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witness, the culpability of a civil litigant or the guilt or innocence of an accused bul the 
lawyer may argue, upon analysis of the evidence, for any position or conclusion with 
l'espect to the matters staled herein; or 

(4) ask any questiun that the lawyer has no rea.sonabk basis to believe is 
relevant lo the case and that h intended to degrade a witness or other person; or 

(c) pre.sent, participate in presenting, or threaten to present criminal charge~ solely to 
obtain an advantage in a civil matter. 

Comment 

[I] The procedure of the adver~ary system contemplates that the evidence in a case is 
to be marshaled competitively by the contending parties. Fair competition in the adversary 
system is secured hy prohibitions against destruction or concealment of evidence, improperly 
influencing witnesses, obstructionist tactics in discovery procedure, and the like. The Rule 
applies to any conduct that falls within ils general terms (for example, "obstruct another party's 
ae<:ess to evidence") that is a crime, an intentional tort or prohibit.cd by rules or a rnling of a 
tribunal. An example is "advis[ingl or caus(ing] a person lo hide or leave lhe juri.s<liction of a 
tribunal for the purpose of making the person unavailable as a witness therein." 

f2] Documents and other evidence are often essential to estahlish a claim or defense. 
Subject to cvidenliary privilege~, the right of an opposing party, including the govemment, to 
obtain evidence through discovery or subpoena is an important procedural right. The exercise of 
that righl can be ITustrated if relevant material is altered, concealed or destroyed. Paragraph (a) 
protects Iha! right. Evidence that has been properly requested must be produced wiless there is a 
good-faith ba~is for not doing so. Applicable state and federal law may make it an offense to 
destroy material for the purpose of impairing its availability in a pending or reasonably 
foreseeable proceeding, eve.11 though no specific request to reveal or produce evidence has bocn 
made. Paragraph (a) applies to evidentiary material generally, including computerized 
infonnation. 

[2Al Falsifying ev.idence, dealt with in paragraph (a), is also generally a criminal 
oftcnsc. Of <idditional relevance is Rule 3.3(a)(3), dealing with use of false evidence in a 
proceeding hefore a tribw1al. Applicable law may permit a lawyer to take temporary possession 
or phy~ical evidence of client crimes for the purpose of conducting a limited examination that 
will not alter or destroy material charncteristics of lhc evidence. In such a case, applicable law 
may require the lawyer to turn the evidence over lo the police or other prosecuting authority, 
depending on the circumstances. 

(3 J Paragraph (b) applies generally lo any inducement to a witness !hat is prohibited 
hy law. It is not improper to pay a witness's reasonable expenses or to compen~te an expen 
witness on terms permitted by law. However, any fee contingent upon the content of a witness' 
testimony or the outcome of the case i~ pmhihited. 

[JAj Paragraph (d) deals with improper statements relating to lhc merits ofa case when 
representing a client before a tribunal: alluding to irrelevant matters, asserting personal 
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knowledge of facts in issue, and asserting a personal opinion 011 is,ue' to he decided by the trier 
of fact. See also Rult: 4.4, prohibiting lhe use of any means that have no substantial purpose 
other than to embarrass or harm a third person. l lowever, a lawyer may argue, upon analysi' of 
the evidence, for nny position or conclus ion supported by the record . The term "admissib le 
evidence'' refers to evidence considered admissible in the particul ar context. For example, 
admi.~'ion of evidence i11 nn administrative adjudication or an arbitration proceeding may be 
governed by different standards than those applied in a jury trial. 

J.4] In gcncrnl, a lawyer is prohibil~d from giving legal advice to an unrepresented 
person, other than the advice to secure counsel, when the interests of that person arc or may have 
a reasonable possibility of being in conflic t with tile interests of the lawyer's clicnl. See Rule 
4.3. 

[5] Tile use of threats in ncgotialion may constitute the crime of extortion. However, 
not all threats arc improper. f.or example, if a lawyer represents a cl ient who has been criminally 
hnnn ed by a third person (fur example, a lheft of property), the lawyer's threat to report the 
crime does nol con~1itute extortion when honestly claimed in an effort ro obtain restitution or 
indemnification for the harm done. But extortion is committed if die threat involves conduct of 
the third person unrelated to the criminal hann ( for example, a threat to report tax evasion by the 
third person that i.~ unrela ted to the: civil disput.e). 
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RULEJ.9: 
ADVOCATE IN NON-AD.Rn.HCA TIVE l.\'IA TTERS 

A lawyer communicating in a repr~scntative capacity with a leg islative body or 
administrative agency in connection with a pending non-adjudicative matter or proceeding shall 
disclose !hat the appearance is in a reprcscntalivc capacity, except when the lav.-yer seeks 
infonnation from an agency that is available lo the public. 

Comment 

( l J In representation before bodies such as Jcgislalures, municipal councih mid 
executive and administrative agencies acting in a rule-making or policy-making capacity, 
lawyers present fucts, fonnui:ite issues and advance argument regarding the matters under 
consideration. The legislative body or administrative agency is entitled to know thal lhe lawyer 
is appearing in a representative capacity. Ordinarily the client will consent to being identified, 
but if not, such as when the iawyer is appearing on behalf of an undisclosed principa~ the 
governmental body at least knows thal lhe lawyer is acting in a representative capacity as 
opposed to advancing the lawyer's personal opinion as a citizen. Repres.,ntation in such matl.ers 
is governed by Rule 4.1 through 4.4, and 8.4. 

( lAJ Rule 3.9 does not apply to adjudicative proceedings before a trit>unaJ. Court rules 
and other law require 11 lawyer, in making an appearance before a tribunal in a representative 
capacity, to identify die client or clients and provide other information required for 
communlcalion with the tribunal or other parties. 

(2] [Omitted.] 

[3] [Omiued. j 
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RULE 4.1: 
TRL"TMFULNESS fN STATEM~NTS TO OTHE){S 

In the course of rcpre~nting a cli1:mt. a lawyer shall not knowingly make a false 
staicmcnt of fact o r law to a third person. 

Comment 

;\iisn:prcseuratinn 

[ l] A lawyer is requirnd to be truthful when dealing with others on a client's behalf, 
but K"nerally has no atllrmative duty lo inform an opposing party of relevant facts. A 
misrepresentation can occur if the lawyer incorporallls or affirms a statement of another person 
!hat the lawyer knows is false. Misrepresentations cun also oc.:ur by partially true bul misleading 
statements or omissions that are the equivalent of affirmative llllse statements. As to dishonest 
tXmduct that does not amount to a false statement or for misrepre.~entations by a lawyer other 
than in the course of representing a client, see Rule K.4. 

St11tcments uf f"act 

[2] This Rule refers to statements of fuct. Whether a particular statement should be 
regarded as one of fact can d<.-'Jlend 011 the circumstances. Under generally accepted conventions 
in n~gotiation, certain types of statements ordinarily ru-e not taken as statements of material fact. 
Estimates of price or value placed on the subject ofa transaction and a party' s intentions as to an 
accepmble sctllement of a claim arc ordinarily in \his category; so is the existence of an 
undisclosed principal, except where nondisclosure of the principal would constirut.c fraud. 
Lawyers should be mindful of their obligations under applicable !aw to avoid criminal and 
cortious misrepresentation. 

!llcgal or fraudul ent Conduct by Clic:11t 

[3 J Under Rule 1.2(d), a lawyer is pf\lhibitcd from counseling or assisting a client as 
to conduct that the lawyer knows is lllcgal or fraudulent. Ordinarily, a lawyer can avoid assisting 
11 client's illegality or fraud by w!thdrnwing from the representation. See Rule l.16(c)(2). 
Sometimes ii may be ncce-ssary !Or the lav.yer to giv" notice of the fact of withdrawal and to 
<lisaffirm an opinion, document, atllrmalion or the like:. See Rules l.2{J), l .6(b)(3). 
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RU LE 3.9 : 

AD VOCATE IN NO N·AOJUOICATIVE MATTERS 

1\ lawyer con1mu niCJring in a represc:nt.ativc: cnpacicy 

with a lcgi.la1ivc body or •.iminis1r:i1ivo 3gt0<.)' iu con­

•>caion ,.;ih a pending non~•djudkaci"" m•m:r nr pro­

ce«ling •holl disclU>< 1lia1 tl1c appcar.mcc is in a 

reprcsc11cativc C::lp.1-ci1y, ci.ccpt when th~ la''"yer S-rt:'.ks in­

formation from •n •gmey rhar is av:1ilahl< ro rh• public. 

RULE 4.1: 

TRUTHFULN ESS 1111 STATEMENTS TO O THERS 

In the oourse of rcprc..:nring a clicni:, • l:1wyer sh~ll n•)( 

k11owiogly t11•kc a fa!"< sratcmcnr of facr or Jaw to • 

third j>er~on. 

RULE 4 ,2; 

COMMUNICATION WITH PERSON ~f PRESENTED 

BvCoUNSEL 

(a) In repcc:><:nting a client, a l• wy• r sh:1ll 1HH c o 1l>lll11-

nic:.1re or caus~ unud1er tu communi..:atc ~bouc chc 

subject of th< repre<ttH>rioo wid1 a pany the lawyer 
kuuw• IU be rcprcscmed b7 anochc1· lawyc1• in rhc 

m.iH\tr, uulc$$ th<: lawy<r has rhc: prior co nscnc of 

the arbor l.wyt1· or is nuthori:c.cd 10 Jo sob>· ~.w. 

(b) Norwi<hst.u1<iing 1he pr>:>hibiiions uf pamgrapl1 (a), 

and un)r., otherwise prohihictd by law, a laW)''" 

nuy catuc ~ client tu <.·ommunicatc wi1h a ttprc.­

scnt<d J>U<Oll uule>:i l hc n:pr=nrcd p<rson is not 
kgaJlr compc<cnt, and n12y co111ud rl\C di•nr t>iih 

respect tu U 1U$C oommunicacions, provided chc 

la\ \')'Cf gi~s re:oona.ble ~tJVllnet: i t<.>li<'.e LO the CC'p· 

t t".scnteJ person's a>unscl rhat J1;11ch tnJnrnun;c:t-

1inn~ \viii be 1ukiuK place. 

RU LE 4 .3, 

(OMMUN!CATIN(; WITH UNREPRESENTED 

PERSONS 

lh .,;<,)Ju1nun lc.:uci11~ <.1n behalf of a client with a person 

v;ho i.s noc rcprcscn1cd hy CthlllA~I. 1~ lowye:r ~hull OOl 

stat< or imply that the lawyer is <l isinrerc<red. Whe1\ 1he 

l.1wyer li:nows or re-• smubly •hould koow tint 1hc """ 

rcp~scntcd pcuon misunJcrrtaiKls tl1c law~'> nilc iu 
1bc rm Hcr, ihe ~\v.-yer sJi30 nc•k< re3.<0nabtc efFom m 

mrr..ct rl>e misund.rsraoding. Tbc lawyer .hall not ghoe 
lcgol ad\-icc to an urucprcscntt<I pawn other clum 1l1e 

advice co srcure w unscl i[ i11r lawyer knows or '"'ISO"­
alily should know th•I 1he inrere<I< rif n1ch r <11<>n arc 

<>r h:1w • reasonable po.sibilicy of being in conflict with 

the interests of the client. 

RULE 4.4; 

RESPECT FOR R.IGHTS OF THIRD PERSONS 

(a) ln representing a client, a lawyer shall not use 

mean.\ diat have no sub~u;intic.l rurpo:;e utlttr d1uo 

10 ~rnb:u·J'a~s or h~J'n1 a chird person or use Jncchod.~ 

of obcaining evidence that viol.re the lcg.J righ~ 

o( such ;a l'erSQn. 

(h) ,A, 1'1wycr who receive.• a documcnc relating co the 
rcprcscnt'.t.tion of the law~r' .s clicttt and k11()"''$ (lr 

reasonably should know that che document w.i.• in­

advertently sent shall promptly uolify the •ender. 

RULE 4.5: 

CO MM UNICATION A FTER ( l\I CJD£ NTS 

INVO~VJNG PERSONAL INJURY OR W!!ONGF UL 

DEATH 

(a) Jn tl1e evtiu of a specific ind&nt involving po«n• 
rial claims for pcrsnnal injury or wrongful ood1, 
no unsoUci1cd communi<:ttiuh .hall be made to 311 

inJi,~Ktu.-1 injured in rhe incidenr or co a &n1ily 
n11?nlhc-r or lcga! rcp l'C'.scncativc of such an indivKJ. 

ual. by~ bnvyc:r or hr.,.1<· firn11 vr br any aSt:oeilre, 

agent. ~rnploy~e or or.her reprcsenrativc: of a la\\')'t r 

or law firm representing ac<ual or putentW dd'eu­

d•11>lS or enri1 ies rh:it rn~y defend .ind/or indc-mnify 

said defendants. before the ,'\Otf1 day afrer tht date 

of the::: irrcid~nt, u1,le$s ,, filing nut~r he Jn:1de wirhin 

30 days of chc incident.., a legal prem111i>irc t<> tlie 
potrLit:ular ~Ja~lu, jn which c::1re no 11n.-;olicir.t.rl c<un­

numicacion shall be made before 11.c I )th day afu:r 
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main in rhc nar11e of a [av.• firm -0r co ht usetl iu 
professional noclc.c~ of the flrm during any signifl­
c•nr (>Orind ill wJ.iclt th. Jawycr i. IIOt ac"tivdy and 

regularly rraccicing bw '" • member of the firm 
and, during such period, other mcmbor< of che firm 
shaU nof Hst rhe lawyer, s u~cne in d1t t1rn1 name or 
in professional norlcc.~ of rhc firJn, 

(c) L•wyers shall not hold them<dvc• out>< h•ving" 

~-.arLne~hip wlth one or more other Jav.·ycrs unlc.~s 
they are in face ~>armers. 

(d) A partner<hip •hall no1 be formed or co111im1ed be­
nv<:cn or among );l\vycrs l&censcd in difttrent juris­

<Hctiuns unlc:ss all enumC'rations of the members 
and ><soci>ce• of che firm 011 its leucrhea<I a11d in 

other permi<.•iblc li<ting.< m•ke clear che j urisdk­
c ional li111itations on those members and. associates 

of che firm not lic•nse<l Lo pr.tcLin: in all listed ju­

risdiccions; ho\vcvcr, the ~;nne firn'I name n1ay be 
ll<ed in cad1 jurisdiction. 

(e) A lawyer or law firrn may utilize: a domain name 

for an intcrncl wch •ire rh:n doe< nnt indnde cite 

n.mt of the lawyer or law firm provided: 

(I) ;ill ~·ages of tlie web site clearly and conspicu· 
ously include rhe acrua[ n:une t..'lf che hui.·ytr or 
Jaw firm; 

(2) the lawy<r or law firm in no w.1y attempts to 

eng•g• in che pra<'fi~ or law .. sing doe <lo1mti11 
name; 

(3) the doimin name docs not imply an ability co 

ol>mi11 r<:S<th.s i11 a mauer, and 

(4) rhe dom:1it1 ti<1me <lots tJOl otherwise violate 

chcse Ru I«. 1 : " 

(f) A lawyer or law firm may nr.ilize • relephone mun­
ber wll.ich wnt;tins a <lom~in name, nickname, 

monikl.!r or morr.o rhac tines nor orherwj~e viol.ue 

these Rules. 

RULE 8.1: 

CANDOR IN THE BAR ADMISSION PROCESS 

(a) A lawyer slmll be subject to discipline if. in con nee-

NEW YORK STA.Tr u NIFllb (OOlr S'l'STlM 

don wiLl1 lhe lav.')'er>s own :.ppHc;uiou fur a.Jniis­
,:;ion to rhe har prcvjously tiled in this sr~re or ih 

an}' other jurisdiction, or in connection with the 

oep~lh<.:ouion of ~no1 he-r perM.'ln For 1tt.inllssjor1 to the 

bor, rhe l•wycr knowingly: 

(I) has made or failed co correct a false sracomenr. 

of niate•·ial {;\ct; or 

(2) bas fail~d io di<do.e a mareri•I f~c1 req11~steJ 
in connccdon \vith a lawful dcn1and fOr infOJ·~ 

mation from an admjssions authority. 

RULE $.2: 

JUDICIAL 0FflCU!S AND CANDIDATES 

(a) A lawyer shall 110L lutowiugly make :1 false srnte­

incnr of fact concerning chc qualitlcarion~, oondu.r.r 

or inr.ccrity of a judge or other acljudicarory officer 

or of a candidate for election or appoilJtn1ent to ju­
dici"I nffice. 

(b) A lawyer who is a candidate fur judicial office shall 

comply witl1 tht ap11lkable provisions of Patt 100 
of th~ R.uk1 of <he Chief Adminim•mr of •he 

Courts. 

RULE 8.J: 

REPORTING PROFESSIONAl MISCONPUC< 

(a) A lawyer who !mows that another lawyer has com· 
mittod a violadon of the Rules orProfcsslonal Co11-

<.luct tlLaL raises ;,1 s11 br.r:1 ntial quc~rion a~ to 'hal 
la\vycr'.s honcscy; rrusnvorchiness or fitness as a 

lawyer shall repon sud1 k11owledgo to a tribunal or 

other authorLly enlpowered fO invescigcne l'll' at.:t 
upon such violation. 

(b) A Ja,.1•cr who poost-.scs knowlodgr or evidence oon­

cemi11~ another lawyor or a judg.e shall 1101 fail to 

respond ro a lawful demand for information from 
a trLLunal ot oth~r auLhotitf ernpt,)wercd lO it•ves­

r.Sgate OJ' acr upon such conduce. 

(c) Thi• Ruk docs not require disclosure of: 

(I) inforrnatio11 oth•rWi>e pmreo1e.i by R11le 1.6; 
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or 

(2) information gainod by a lawyor or judge while 

participating in a bona fide la\vrei· as..i;isrance 
progrnm. 

RULE 8.4: 

MISCONDUCT 

A lawyer or law firm <h:dl nor: 

(a) violate ot atcempr ro viola1e 1be Rub of Profes­

sion..l Conducr, kno\vingly a.s.si~c or ind11ce .anorher 
ro do'<), or do so duuugli the acts of another; 

(b) eng•g• in illegal 0011d1>CL tbat attvcmly reflects on 

the: !a,vycr' shone.sty, cru:gtworrhine.~ri. 01· firnes.$ ns a 

lawyei·; 

(c) engage ill conduct involving dishonesty, fraud, de· 

ct!ir. or misrepresentation; 

(d) engage in conduct th•1t is prejutHd,d to the admin­

istration of justice; 

(c) stale or imply an .. bi!icy: 

( 1) 10 i11fluencc improperly or upon irrclcv•nr 
grounds any tril>Unal, legislath'C body or public 
official; or 

(2) to achieve resulr.s using m .. ,,. rhar violate rhese 

Rules or other law; 

(f) knowingly •ssisr a jU<lgc or judicial officer in oon· 

duct diat is •violation of applicable rule< nf judicial 
f.:Otadu<.:t or ot11cr la1,v; 

(g) 11nhwfi1lly <liscrimin"1e in the pmcticc of law, in­

cluding in hiring, promodng or ocherv.•ise der.er­

ntinillK wm.litions of employment on cl10 ba.si• of 
~ge, race, creed. color, narional otigiu, sex. Ji!'abil­
lty, marital status or scKual orientation. Where 

rhe-re- i.i; ;,1 rribttt)al 'A'iLh jurls<liction to 1.tac a com~ 

plainc, if cimcly bmughr, othe1· 1h•m a Ucf>artme11-

t•l Disciplinary Committ<c, a complainc based on 
unlawful disc1-in1i na1 ion sh:oll be brouglu bcforo 

sLu11 trlburud in the first instance. :'\certified copy 
of• dererminario11 by sud1 a tribunal, which has 

become fln•I and cnfurc:<!able :11><l •• 1·0 wl•ich tloe 

right Lo judicial '" apf>ellate review J,.,. btcn ex­
hausted, fiuJing 1har rhe bwyei· h•s engaged i11 act 

unla\\'tUl discriminatory practice .shall con&riuuc 

prima facic evidence of pruft.-ssional ml.sconducc in 

a disciplinary prococdin11: or 

(It) engage io1 <tcty other COIJ<lm:t th«t adversely rc:f!c:<:ts 
on the Jawycr' s fitness: as a iawyer. 

RULE 8.5: 

DISCIPUNARY AUTHORITY AND CHOICE OF LAW 

(•) A lawyer atlmirtecl to practice in this state is subjccc 
10 rhe di«iplinary aurhoriry of rhi• •We, reg;or<ll~ss 
of \vhcrc the la\vycr'.s conduct occurs. 1\ lav.·ycr 

may bt sulij<ct co th• 1fodplit1ary :1uLhori1y of IR1th 
rhis Sf.\te and anorher juri~diction where che fa.v.•ter 

is. ad1nlttcd fOr the "amc conduct. 

(b) Jn any exercise of the disciplinary authority of this 
stale, the mies of proft"S>io11:1I co11duc1 to be applied 

•ball be as follows: 

( 1) 1-ior conducr ln connccrlon ~irh a proceeding 

in a courc before which a lawyer ha.• br.cn ad­
mitte<l to practice (eirlter g<nerolly or for pur­

pose" or thar proceeding), ch~ rule~ 10 ht:' 

applied shall be tloe rules of tltc juriscliccion in 
which rhe c<>1trr <iu, nnle.<s rhe r11le.1 of rbe 

court provide och.crn•isc; and 

(2) For any other conduce: 

(i) If the lawyer is licetised to prncti<e only in 

this state, the rules to bo applied shall be 
the rules of this slate, mod 

(ii) If the lawyer is licensed to practice in tlds 

srace an~ another jurisdiction. the rn1es to 
be applied sloall be the rules of the admit­

ting juris-Oicrion in which rhe lawyer 11ri u­

c,paDy p1·acticc.s; pro\'idcd, howC\•cr, thac 

if particular conduct dearly I.as its prc­

dtlmjnanr effe-cr in another jurisdicc ion in 

which chc lawyer is licensed to prac1icc, 
1he rules of rhar ju1·i•di.:1ion <l>:oll be ap­

plied to thar conduct. 
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Mediation Clauses and Agreements 
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SIMPLE MEDIATION CLAUSE 

The parties agree that any claim or dispute between them or against any 
agent, employee, successor or assign of the other, whether related to this agreement 
or othenvise, and any claun or dispute related to this agreement or to the 
relationship or duties contemplated under this agreement, including the validity of 
this clause, shall be resolved, if not by negotiation, then first by mediation, by 
Resolve Mediation Services, Inc., 575 Lexington Avenue, IO'h Floor, New York, 
NY I 0022-6117, (212) 355-6527 (http://www.mediators.com) under the mediation 
process provided by that neutral service provider. Tn the event of a declaration of 
an impasse by Resolve Mediation Services, Inc., the parties may proceed to 
litigation in the forum provided below. 
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SAMPLE MEDIATION CLAUSE 

(Empowering A1e.diator, Where Concerned that Dispute Dynamics would impede 
Even Selection of Mediator or Determination of Forum Location, etc.j 

Jf a dispute between the parties cannot be resolved by informal meetings and 
discussions within seven days after commencement thereof, unless extended by 
both parties, either party to this Agreement may elect to exercise its right to require 
mediation of the dispute. During mediation, the parties agree to negotiate in good 
faith as to the matter submitted to mediation. In such event, the parties shall either: 
(i) notify Resolve Mediation Services, Inc., 575 Lexington Avenue, I 01h :Floor, 
New York, NY I 0022-6117 (212) 355-6527, fax (212) 753-0396 
(http://www.mediators.com) of the nc~d for mediation and request mediation 
services or (ii) select such other mediator or service provider upon whom the 
parti~ may agree or (iii) if the parties cannot agree on a single mediator, each shall 
appoint one mediator and the two mediators shall appoint a third mediator who 
may, singly or with each of the other mediators, conduct the mediation. 

No mediator shall be an employee, officer, Board member, consultant, 
supplier or customer or otherwise affiliated with a party to this Agreement. The 
mediator shall be a neutral party who is reasonably qualified to act as a mediator 
with respect to the negotiation of Agreements similar to this Agreement or with 
respect to the dispute in question, as applicable. 

Each party shall share equally in the out-of-pocket costs for mediation; 
provid~-<I that th~ m~i:it.or shall he empowered to require one party to pay more 
than one-half of the expenses if the mediator determines, in his or her sole 
discretion, that such party is not negotiating in good faith in the mediation process. 

The location of the mediation and specific procedures relating to the 
mediation shall be determined by Resolve Mediation Services, Inc., or such other 
mediator(s} selected by the parties, and each party agrees to comply with all such 
process related decisions, directions, instructions and procedures made or 
established in good faith by the mediator. Any mediated resolution shall be as 
consistent as practicable with the existing agreements between the parties and shall 
not serve to modify, amend or otherwise change their respective rights under such 
existing agreements, unless otherwise expressly indicated. 

If the parties are unable to come to a resolution of the dispute within the 
lesser of 45 days after appointment of a mediator or within 15 days after 
commencement of the first mediation session, unless extended by agreement of the 
parties, either party may . . . {Alternative A: demand arbitration} {Alternative B: 
commence litigation} 
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SAMPLE l\'IEDIATION CLAUSE 

(Empowering lvfediator. Where Concerned that Dispute Dynamics would Impede 
Even Selection qf' Mediator or Determination of Forum Location, etc.) 

If a dispute between the parties cannot be resolved by informal meetings and 
discussions within seven days after commencement thereof, unless extended by 
both parties, either party to this Agreement may require mediation of the dispute, 
and sha! I give notice lo the other party of its election of this right to mediate. In 
such event, the parties shall notify Resolve wfediation Services, Inc., 575 
Lexington Avenue, 10°1 Floor, New York, NY 10022-6117 (212) 355-6527, fax 
(212) 753-0396 (http://www.mediators.com) of the need for mediation and request 
its mediation services. Dw·ing mediation, the parties agree to negotiate in good 
faith as to t11e matter submitted to mediation. Each party shall share equally in the 
out-of-pocket costs for mediation. 

The location of the mediation and specific procedures relating to the 
mediation shall be determined by Resolve Mediation Services, fnc., and each party 
agrees to comply with all such process related decisions, directions, instructions 
and procedures made or established in good faith by the mediator. Any mediated 
resolution shall be as consistent as practicable with the existing agreements 
between the pai.1ies and shall not serve to modify, amend or othe1wise change their 
respective rights under such existing agreements, unless otherwise expressly 
indicated. 

lftl1e parties are unable to come to a resolution of the dispute within the 
lesser of90 days after appointment of a mediator or within 45 days after 
conunencement of the first mediation session, unless extended by agreement of the 
parties, either party may . . . {Alternative A: demand arbitration} {Alternative B: 
commence litigation} 
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MEDIATION AGREEMENT 

AGREEMF.NT, made as of May 12, 2009 between and among Resolve 
Mediation Services, Jm:., a New York corporation ("Resolve") and Simeon H. Raum, 575 
Lexington Avenue, 10°' Floor, New York, NY 10022-6113 (collectively referred to as the 
"Mediator"'), and (Name) (Participant I), and [Name] (collectively referred to as 
Participant II) and [Name] (Participant III), <Uld {Name] (collectively referred lo a~ 
Participant IV) (all Participants are collectively referred to hereinafter as the 
"Pmicipants"). 

WHEREAS, (Insert pre-c:-0nditions to mediation, including agreement providing 
for mediation of dispute] 

NO\V, THEREFORE, in consideration of the premises and of the covenants and 
agreements contained herein, the parties agree as follows: 

THE MEDIATION PROCESS 

I. Mediation is a collaborative process in which parties (here, the 
Parlicipants) work together with the aid of a neutral and impartial person (the i'vfo<lialor) 
lo find a mutually acceptable negotiated resolution of their dispute. 

2. Mediation has at times been called a "non-binding" process because the 
Mediator makes no binding adjudication, and the ParlicipanlS are not obligated to agree 
to any propo~al~ lhat are made during the mediation. During the course of the mediation, 
the Participants may express their positions; reflect upon the strengths and weaknesses of 
these positions; seek to w1dcrstand the other Par1icipant's perspectives; identify the issues 
involved in the dispute; identify and explore interests affocted by and relating to the 
dispute and ils pnssihle resolutions; and explore ere.alive options for resolving the 
dispute. Mediation is a "binding process" to the extent that the mediation produces an 
agreement of the parties with the binding effect of any contract. 

3. In mediation, a series of meetings is held until resolution is reached on all 
issues, or until then: is a joint detem1ination that no resolution can be reached through 
lhi~ mediated negotiation process. Meetings may be held jointly with Mediator and all 
Participants, or in caucus where the Mediator meets privately with fewer than all 
Participants. Similarly, prior to the first mediation session and thereafter, the Mediator 
and one or more Participants might communicate hy telephone or through written 
correspondence. The content of each meeling, phone call and communication is 
confidenlial and may not be disclosed lo any person not a purly lo thal moieting or 
communication unless with authorization of all Participants who were parties to the 
communication in question (whether it occurred in joint session, caucus, by telephone or 
otherwise). 
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4. (Subject to provisions in any agreement providing for mediation] The 
Mediator and any Participant may '~ithdraw from the mediation at any time and for any 
reason, Nevertheless, the Participants arc encouraged to use their best efforts to stay with 
lhe process and let it work, and to remain in mediation if the Mediator suggests that it is 
worth cominuing with the mediation efforls. 

5. To maximize the effectiveness of the process, Partieipams agree t11at they 
shall have present at each scheduled mediation session the person with full authority to 
settle this matter and with capacity lo reevaluate Participant's position and authority to 
change position, if appropriate. Participants are encouraged to consult with the Mediator 
in advance of the mediation session to identify the most appropriate persons to attend the 
mediation session. 

THE MEDIATOR'S ROLE 

6. The Mediator's task is to facilitate negotiations of the J>articipants, not to 
decide the maner for them. 

7. While Resolve provides the services of an informed neutral third party, the 
Mediator shall serve in a professional capacity a.s mediator only, and not in any other 
professional capacity, e.g .. as allorney. The Mediator shall ofter no legal advice or 
opinions upon which the Participants should rely. Participants are encouraged to consult 
with their O\'n professionals, such as attorneys or accountants, for indcpendcm 
substantive advice in areas where such advice is rendered hy professionals. 

8. Any $etllement agreement prepared with the assistance of lhe Mediator 
should be reviewed by each Participant's independent legal counsel. 

I>ISCLOSURE 

9. The mediation process works best where parties participate as fully as 
possible and freely exchange infollllation, feelings and ideas. This ma>1imi:r,es the 
possibility of the creative generation of options. Participants are therefore encouraged to 
share infonnation with one another to the greatest extent to which they arc comfortable. 

I 0. [f Participants are uncomfortable sharing information vv'ith other 
Participants, but might entrust this information privately to the Mediator, tl1ey are 
enc-0uraged to do so. Sharing this information enables the Mediator to discover 
possibilities for settlement that Participants might not otherwise recognize, and to ltclp 
generate settlement options (without disclosing any confidential infom1ation). 

CONFIDENTIALITY 

11. The terms of this Confidentiality provision apply to the Mediator, all 
Participants, their counsel, and to every person who is present at the mediation session or 
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participates in any communications concerning the mediation session, including, imer 
alia, telephone conferences before, during or after a mediation session. 

12. Any information, document or communication presented in mediation is 
deemed to be confidential. The Mediator and each Participant agrees not to disclose, 
testify about, or seek testimony ahoul transactions occurring or communications made in 
the course of the mediation process. The Parties hereto shall not, in court, arbitr.ition or 
other adjudicative proceedings, use, introduce, refer to, or call for the production of 
information, documents or communications exchanged, developed or prepared in the 
mediation process. 

13. The exchange of information or making of communications in the 
mediation process shall not constitute a waiver ot: (a) the attorney-client privilege, (b) 
attomey work-product privilege, (c) the status of information as 1:<.111ti<lential, (d) the 
status of information as a trade secret. No information exchanged or conununication 
made in lhe mediation process shall constitute an admission for purposes of any 
applicable rule of evidence. 

14. The fact that a stalement or communication is made in Mediation does nol, 
however, insulate an otherwise independently discoverable fact or independent ii<lmission 
from discovery or use as an admission in a later court or adjudicative proceeding. 

15. Participants shall not subpoena the Mediator or the Mediator's records, or 
call for the Mediator to wstily in any court or other adjudicative proceedings. 

16. Participants agree to indemnify the Mediator against all legal liability and 
costs and expenses, including legal fees, incurred hy the Mediator in the event the 
Mediator is called to testify concerning mailers refoting to the mediation; and shall 
indemnify the Medial.or for any attorneys fees and expenses incurred by the Mediator in 
opposing or seeking to quash any subpoena or other judicial compulsion to testify or 
disclose infonnution concerning same. To the extent any such legal liability, costs, 
expenses, and legal fees arc incurred by the Mediator as the result of a breach of this 
Agreement by one of the Participants, the other Participants shall have a claim against 
such breaching Participant for indemnification or any consequential costs they incur or 
payments they must roa:ke lo the Mediator under this Paragruph 16. 

l~El:S AND EXPENSES 

17. Fees for mediation se~sions are $XXX.OO per hour. Any balances due are 
payable al the end of each mediation session. Time is charged in tenths of an hour. 

18. The Mediator typically speak.~ with Participants, or their representative or 
counsel, by phone prior to the first mediation session. In addition, the Mediator may 
speak with Participanl~ or their representatives or courn;el,jointly or in caucus, hy 
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telephone between mediation sessions, or in follow up to mediation. Any time spent by 
the Mediator on the telephone is billed at the Mediator's hourly rate ~et forth above. 

19. The Mediator typically receives information from Participants prior to the 
first mediation session, and may receive additional information for review at or following 
the mediation session. Time spent by the Mediator reviewing information or legal 
research is hilled at lhe Mediator's hourly rate set forth above. In addition, time spent by 
a paralegal ($YYY per hour) or associate of the Mediator shall be billable at that service 
provider's regular rate. 

20. All expenses incurred by the Mediator, including, but not limited to, long 
distance telephone calls, facsimile transmissions, photocopying, and overnight mail or 
messenger services, are payable within (15) days of receiving an invoice for these 
expenses, except as provided in the follo\•ing paragraph. 

2 l. The Mediator may at limes require advance payments against fees and 
expenses. The Mediator will reflind any amounts not earned or expended. Upon 
execution ol'thi.s Agreement, the Participants shall advance to the Mediator a total of 
$XXXX.OO in fees, $JO\'.XX.OO payable by Participant I and $:XXXX.OO payable by 
Participant II, $XXXX.OO payable by Participant Ill and $XXXX.OO payable by 
Participant IV. 

22. [Subject to provi8ions in any agreement providing for mediation, or to 
other agreement] Participants I, II, III and IV will share equally in the abcive fees and 
expense~, regardless of the relative time spent by the mediator in conummications or 
review of information with the parties. 

MISCRJ,LANEOUS 

23. This Agreement may be executed in one or more counterparts, each of 
which shall be deemed an original, hut all of which shall constitute one and the same 
instnuncnt. 

4 
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IN \.VlTNESS WHEREOF, the undersigned acknowledge that they have reatl, 
understood and agree with 1111 matters stated in this Mediation Agreement. 

By: 

By: 

By: 

13y: 

RF.SOL V.lt MEDIATION SERVICF.S, INC. 

Simeon H. Buurn 
President 

PAR'llCIPANT I: 

[NAME] 

Name: 
Title 

PARTICIPANT If: 

(NAME] 

[Name] 
President 

PARTICIPANT III: 

iNM-IEJ 

Name 
'J'itle 

5 

_____ ,.._. --
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By: 

PARTICIPANT IV: 

(NAME! 

--------.. ·· ....... ,_ .. __ .......... _. 
[Name] 
President 

(NA.MEI 

[Name) 

6 

--···-····· ---·--
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The Following Persons agree on behalf of lheinsehe.s, their firms, partners, agents und 
employees to obey and he bound by lhe tenns of paragraphs 11-15 of the Confidentiality 
Section of this Agreement: 

By: 

By: 

By: 

By: 

LAW FIRM I 

[Name], Esq. 
Attorneys for Participant I 
[Address] 
(Telephone j 

LA\V FIRM II 

-·- .... - ··--.. ------·- -. ._ ______ _ 
rNamcl, Esq. 
Attorneys for Participant II 
{Address] 
[Telephone I 

LA \V FIRM Ill 

[Name], Esq. 
Attorneys for Participant III 
[Address] 
(Telephone] 

LAW FIRM IV 

[Name], Esq. 
Attorneys for Participant IV 
r t\ddrcss l . 
l'l'clcphonc I 

7 
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[~\Jbmincd by Stephen A. Hochman] 

MEDIATION AGIIBEMENT 

AGREEMENT, dated as of -· __; 200_, between 
___________ ("Plaintiff") and 

__ ("Defendant"). Plaintiff and Defendant arc hereinafter 
collectively referred to as the "Partie,~." 

WHEREAS, the Parties arc presently involved in a dispute; and 

WHER RAS, the Parties desire to attempt to settle their dispute through non-binding mediation 
with the nssistancc of___ _ as the mediator {the "Medfator"). 

NOW, THEREFORE, the Parties hereby mutually agree as follows: 

I. ~ali~.ofthe Mediator. TI1c Parties and their r~pective counsel represent Hnd warrant that 
they have made a diligent effort lo determine aJl prior c()nfacl~ between them and the Mediator, and all 
such contRCts have been disclosed to counsel for the opposing Party and the Mediator. The Parties 
acknowledge that the Mediator is impmiial and cannot act as advocate, n:presentativc or counsel for 
either Party and has no authority to make binding decisions, impose settlements or require concessions 
by either Party, it being understood and agreed tlrnt any agreements which may be reai.;hetl hetween the 
Punies as u n:sull of lhe mediation process shall be emboqicd in a separate wriUen agrccmcnt between 
the Parties prepared with the assistance of their respective counsel. 

2.. Caucuses and ConferencL'S. The Pru1i.::1 unJt:rsland and agree tl;at, in conned.ion v.ilh the 
mediuti(m process, the Mediator may meet in wnfidcntial "caucustt ses~ions separately with each Party. 
The Mediator may, at the request of either Party or on his own initiative, conduct any conference 
pursuant 10 this Agreement by telephone, facsimile transmission or other means of communication. 

3. Confidentiality. I111ml!tlitv and lndsanoilication .. To enable the Purtie.s to discuss all aspects of 
their dispute freely and to enable the Mediator effectively to u.s8ist the Parties in reaching a vohmtHry 
resolution ofthei.r dispute, the Parties agree as follows: 

a. All statements or otJ1er communicalions made in conne<..'tion with the mediation conducted 
pursuant tn this Agreement shall be confidential and, unless otherwise independently admissible or 
discovCTablc, shall be inadmissible and/or privileged as settlt:nwnt discussions to the extent provided by 
a.pplicable law. The Mediator will treat as confidentiul and refrain from disclosing uoy infonnation 
conveyed l(l the Mediator during any private caucu.• unless the Party conveying such infonnation 
authori:t.e.~ the Mediator to disclose such infom1atio11 to the other Pru<y. 

b. The Mediator shall not be liable for any act or omission in coru1ectio11 with th~ Jllediation 
other than a will f'ul disregard of his obligativn~ under this Agreement. 

(;. The Parties agree, on behalf of themselves und lh~r attorneys, that none of them will call 
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or subpoena the Mediator in any legal, arbitral or administrative procetlding of any kind to produce any 
ufhis notes or documents relating lo the mediation or to testify concerning any i;uch notes or documents 
or his thoughts or impressions. If any Party attempts to compel such lestimony or production, such Party 
shall indemnify and hold the Mediator hannless from, and reimburse the Mediator for, any reasonable 
losses, liuhilities, costs and expenses, including attorneys' fees and lost professional time, which he may 
suffer or incur in lawfully resisting such compulsion. 

4. The Role of the Mediator. The Parties under.stund nnd agree that the Mediator may use evalualive 
as well as facilitative:: techniques in conducting the mediation. Thus, in the confidential caucus sessions 
with n Party, !he MeJiator may play an activist role as the "agent of reality" 11nd express opinions as to 
alttmiative outcomes i rhe believe:; that :;uch Party is not being realistic in making ru1 objective 
cost/benefit or risk/reward analysis bliltwec:m a particular scnlemlilnt proposal and the costs and 
uncertainties of the litigation (or arbilrdtion) alternative. 

The Parties understand that there is no uttomey-clicnt relationship between the Mediator and any 
Party t<• this Agreement, and each Party acknowledge:; that it will seek and rely on leg-• .il udvice solely 
from its own counsel and not on any opinions which may be expressed by the Mediator. 

5. l'm1jcjpation 9f P.ar1ies. At the request of the Mediator, each Party shall have o corporate otlicer 
or rcp~entative, in addition to its counsel, in attendunce at 11t least one mediation ~e~sion who will have 
full power and authority to negotiate and conclude a hin<ling settlement of the dispute on behalf of such 
purty. 

6. fee:; and l:ixpcr1s9_~. TI1e fee for the Mediutor's services hereunder shall, subject to the pnwisions 
of Section 7 below, be computed at the rate of$_ per hour for the time spent in conne<-iion with the 
mediation, including, but not limiteJ to, pre-hea~ing consultations and preparation, joinc medilltion and 
caucus sessions, and all pose-mediation caucuses and telephone and '){her mediation communications, 
including mediating any dispute.~ as to a definitive settlement agreement. All fees and expenses of the 
Mediutor shall be shared equally by the:: Parties. ·1bc Parties shall advance the total sum ofS ___ . 
payable lo --··-- · . ___ ,prior to the commencement of the mediation, and UJlY p~111io11 of such 
advance that is not earned shall be rerurned by the Mediator to the Parties in t11e same ratio that tl1cy 
made such advance. 

7. Oii.t:ount JftJ1e Dis1m!£.Ncvcr Sctlles. Notwithstanding the forgoing, the foe for tlie Media!or's 
services hertiunder shall retroactively he recomputed to reflect a 50% discount from the rate specified in 
Section 6 ht-'TOOf (i.e., $_per hour) if the dispute doc:s not :;ettle prior to the date that there is a final 
j udicinl or arbitral determination of the dispute. The Mediator will not bill for his services in excess of 
the advwice until the dispute has settled unless the Mediator determine~. in his sole judgment, that the 
dispute will never settle, in which case he shall bill at the discounted rate. 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date bereinabovc 
fin;! written. 

For Pluintiff: For Defendant: 

Authorized Srgrlllltm: 
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Agreed: 

Med1ai'o1-· ---
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Feedback Sheets 
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THE MEDIATOR’S ART 
 

Feedback Sheet 
(a/k/a Ed Koch Sheet:  “How am I doing?”) 

 
Dear Facilitators: 
 
Below are a list of factors to consider when giving feedback, or better when facilitating 
self-reflective discussion among the participants – and when reporting back to the entire 
assembly. 
 
Before considering these factors, here are some special instructions just for you. 
 

Special Instructions for Facilitators: 
 
We are testing to see whether mediators and parties move towards business deals or case 
evaluation.  Watch carefully to see who initiates discussion on these points.  Does the 
mediator elicit interests and emotions?  Does the mediator guide the discussion to case 
evaluation. 
 
When the role play is done facilitate sharing of confidential information.  From the 
parties, see what potential business deals were possible.  From counsel, see what case 
evaluations would suggest (in light of transaction costs).   
 
If business deals were developed, what was the key to that’s happening?  If case 
evaluation occurred, what and how was that process?  Did the mediator and/or 
participants engage in: risk analysis? transaction cost analysis? Identification of “win/win 
range” (also ZOPA – zone of possible agreement)? 
 
Now, following are general considerations for feedback. 
 

General Feedback Considerations: 
 
Seating: 
 Parties closer than counsel to mediator 
 Mediator by door 
 
Introductions: 
 Set tone? 
 Party focus? 
 Develop trust? 
 Eye Contact? 
 
Mediator’s opening: 
 Explain process?  
 Any Ground rules? 
 Neutrality? 
 Non-adjudicative role? (Facilitator of negotiation/dialogue) 
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 Party self-determination? 
 Confidentiality (joint and in caucus)? 

Settlement (not too critical for Commercial Division, where attorneys present and 
parties sophisticated) 
“Cheerlead” process? (e.g., “resolution,” satisfaction and adherence statistics [do 

not say “success”]; flexibility of remedy, relationship possibilities, 
accommodation of expression of feelings and interests, high level of party 
involvement and control, integrative possibilities) 

 
Party openings: 
 Who spoke? (Lawyer, Party?) 
 How introduced?  (“What brings us here?”; not tell us your case) 
  
Active Listening: 
 Use of silence? (leaving space for parties) 

Avoiding detailed questions that interfere with flow and make 
communication about mediator rather than other parties  

 Validation 
 Empathizing 
 Clarifying 
 Summarizing 
 Permitted (rather than cut off) emotional expression 
 Caught cues from parties, rather than driven to make own point? 
 
Body Language: 
 Eye contact? 
 Body posture 
  Communicating listening and neutrality? 
  Presence? 
 Avoid “blocking” postures? 
 
Note Taking: 
 Not excessive, obsessive? 
 Not interfering with contact? 
 Seeking not only key Issues, but also  

Interests 
Feelings  
Options  
Offers 

 
Comments to Generate Cooperation, and Cooperative Problem Solving? 
 In Caucus:  Avoiding “bad-mouthing” party outside the room 
  
Opportunities Seized or Let Pass 
 Empowerment 
  Explaining Process 
  Encouraging Expression 
  Encouraging Option Generation 
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  Encouraging Choice 
  Encouraging Party Joint Problem Solving 
 Recognition (of) 
  Feelings 
  Interests  
  Progress 
  Offers/Options 
  Recognition (noting where one party recognizes something in the other) 
 
Maintain Facilitative Role? 
 Kept parties first? 
 Asked more than told? 
 Encouraged constructive questions between parties? 

Sought to discern parties’ needs, interests, issues and let those and the parties’ 
own moving force drive the process? 
Balanced Control of Process? 
 Recognizing that Parties Drive Process 

 
Build trust? 
 
Build Understanding?   
 Noting perspectives? 
 Encouraging party restatement or reframing of “adverse” party perspective? 
 
Work on Relationships? 
 
Palatably Optimistic? 
 
Respectfully Persistent? 
 
Tactful Use of Humor? 
 
Issues  

Identified Interests? 
Identified business needs? 
Elicited dreams? 
Identified Issues? 

Raised by Parties (not mediator)? 
 Legal Issues not raised where Interest Focus preferable?  
 Timing  

(not rushing to issues before party has chance for full expression) 
 Sharpen focus 
 Handling of Legal Issues  

encouraged analysis by parties; analysis not performed by Mediator? 
 
Option Generation 
 Facilitative? 
 Whose suggestions? 
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 Brainstorming used? 
 Deferred Reality testing long enough to encourage option generation 
 Identified possibilities for business solutions? 
 
Reality Testing 
 Encouraged Party to State Own Strengths 
 Inquired About Party Sense and Assessment of Weaknesses 
  Discussed Weaknesses in terms of: 
   Party’s own perceptions 
   Adverse party’s authorized stated perceptions 
   Raised Exploratory Questions About  
    Legal Points 
    Facts to be Proved 
    Risks 

Risk Analysis 
Decision Tree? 
Percentages 

Assessment of Legal Issues 
 Inducing clarity without being evaluative?  

  BATNA used? 
  Style:  Inquiry or Pronouncement? 
 Use of damages assessement? 
 
Effective Development of Standards 
 Fair 
 Doable 
 Customary 
 Reasonable 
 Legal Calculus 
 
Caucus 
 Choose too soon? 
 Use too often? 
 Remembered to mention confidentiality? 
 Began by “checking in” with parties? 
  
 
Settlement 
 Focussed issues for developing settlement agreement 
 Clarified Issues for inclusion in Agreement? 
 Ginger acknowledgment of closure? 
 Keeps own cows from racing to the barn? 
 Not over ‘til the weight challenged person sings 
 Developed effective writing 
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Nucci Flood - General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci's evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between ih and gth Avenues. Nucci's showroom and warehouse 
are located on the lih Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HVAC system. It 
retained Hovac Contractors for the job. Hovac, in turn, hired Bogie Plumbing to assist 
with the connections. In the course of the work, a massive pipe burst, which in turn set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci's space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci's entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

• There is a 33% chance that Nucci might lose on summary judgment. 
· If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 

for Laches and 5% for Extremely Realty. 
• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 

required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci's claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiffs attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 

720



Confidential Facts for Pamela Nucci Representative 

You represent Pamela Nucci, and her company Nucci Enterprises, Inc. In 
February of last year, just after the first day of New York's Fall Fashion week, there was 
a massive flood in Nucci's space, initiated by HV AC work being done by an upstairs 
tenant, Extremely Realty. 

The flood, which was augmented by a resultant break in the roof top water tank, 
lasted eight hours, drenching 800 ofNucci's fine evening gowns, which were on display 
in her showroom or stored in her warehouse, both located in a 20 story building owned 
by Lenny Laches, situated on 35th Street between 7th and 8th Avenues. 

When the flood was discovered, Nucci was off site at Bryant Park for the first day 
of Fall Fashion Week. When her assistant, Ludavica Langelux, called to report the 
disaster, Nucci was outraged, to say the least. How dare the building let this happen to 
her at the start of the most important week of the year (other than Spring Fashion week)! 
They would just have to take care of it. And they had best be sure that nothing bad 
happened to her clothing. When Luddie asked what they should do with the soaked 
garments, Nucci screamed "I am not to be bothered with this again!" and hung up. For 
the rest of the week, Nucci was busy with galas, after parties, and pressing the flesh at the 
various Fashion week gatherings. The ever obedient Ludovica knew better than to bother 
her boss at this critical time, but knew nothing about what to do with the clothes. On 
Wednesday, the day after she discovered the flood, Luddie was alarmed when she saw 
workers entering the building. To ensure that no further damage occurred in Nucci's 
absence, Ludovica moved all the drenched showroom garments to the warehouse, placing 
them with the other soaked garments there, and surrounded the bundle in cellophane to 
prevent further damage from any new leaks. There they sat until the following Tuesday, 
when Nucci returned to the showroom. To Nucci's dismay, the gowns were soaked 
through and through. Indeed, a fine clothing mold had begun to infect the gowns. By the 
time they got to the nearest cleaner, the cleaner reported that the mold could not be 
removed. 

Nucci was beside herself. This would waste all her hard work of the past week. 
How could she deliver on orders that were going to come from the newly encouraged 
buyers and her well established worldwide accounts? She would have to ramp up 
production, at increased cost. 

Of the 800 gowns, Nucci estimates that they would have the following retail 
values: 

200 gowns at $4,000 a piece = $800,000 
200 gowns at $5,500 a piece= $1,100,000 
200 gowns at $6,500 a piece= $1,300,000 
100 gowns at $8,000 a piece= $800,000 
100 gowns at $10,000 a piece= $1,000,000 

Thus, the total estimated retail value of the gowns is $5 million. 
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Nucci typically sells her gowns at 250% of their production cost. She estimates it 
would have cost roughly $1 million to manufacture these gowns. She believes that she 
would have sold them to her customers at the wholesale price of $2.5 million. Her 
customers typically mark her clothes up by 200%. This is a win/win for everyone. They 
send the message that hers are the top dresses around, get to make a good profit on their 
sales, and leave themselves a good cushion for end of season mark downs when a number 
of these high priced items do not sell. 

In the end, Nucci did manage to reproduce 400 of the 800 lost gowns (distributed 
evenly on a pro rata basis among the gown types) at twice the normal production cost 
(i.e., at a cost of $1 million). Because of delays, she sold these 400 gowns at 80% of her 
usual price, i.e, in total, for $1 million. She was willing to do this to maintain her good 
name for long term gain (and out of pride in being the best.) Moreover, the production 
rush impeded her famed quality control processes, resulting in a tripling of her typical 5% 
rate of returns for quality issues, reducing her gross receipts for those 400 gowns to 
$850,000. Thus, replacement of these 400 gowns actually cost her an additional 
$150,000 beyond the initial lost profit of $1,250,000 for these 400 dresses. 

Despite the cleaner's initial report, approximately forty percent of the soaked 
gowns were salvageable, distributed evenly on a pro rata basis among the gown types, 
although none of them could be sold to regular buyers. They could be sold at 25% of 
their regular price (i.e., for $250,000) to outlet stores, big box stores, lower end retailers, 
or in lesser developed countries. But Nucci would rather burn the stock than dilute her 
platinum brand name by selling this year's line at significantly lower prices to a lower end 
market. 

Nucci had been trying for the last year to get reimbursed by her insurer, Geneva 
Insurance Co. for this loss. Hers is a generous policy, which would cover more than 
replacement cost. The insurer issued a reservation of rights letter for untimely notice, on 
account of the stock's sitting for a week in water. The insurer was notified the week 
following Nucci's return. The reservation of rights letter permits Nucci to sue directly for 
recovery from the tortfeasors. 

After consultation with optimistic counsel, she has decided not to wait for the now 
imminent payment of her claim by Geneva, but to seek the highest damages through 
direct litigation. You are on a 1/3 contingent fee, but are paid a lower (25%) fee ifthe 
matter settles within the first year of litigation. 

You are eager to settle this matter and are under a bit of pressure to bring in a high 
recovery in light of the impact of your fee on the net to Nucci and the chance that Nucci 
might otherwise have done fairly well with her insurer. 

A side factor is that Nucci's lease with her landlord is up for renewal on October 
1st. She has been happy enough in this space, and would prefer not to incur the cost of a 
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Frankly, you do not have a stake in the percentage each party contributes. For 
you, the key is the total recovery. You are interested in seeing what can develop through 
this mediation. 

723



Confidential Facts for Lenny Laches Representative 

You represent Lenny Laches, the owner of The Higher Building, one of the 
garment center's prime spots for fashionistas. Nucci has been one of Lenny's flagship 
tenants, but has also been somewhat high maintenance, to say the least. Her lease is up 
for renewal on October 1st. Rental prices have been rising and Lenny expects to seek 
higher rent, together with adequate escalations. Lenny is unsure whether he wishes to 
maintain this tenant or to find an easier tenant who can still pay the rent and provide 
cache. 

The evening of the first Monday oflast year's Fall Fashion week was a major 
disaster. Extremely Realty was having HV AC work done, when a pipe burst. The flood 
continued for 8 hours. Something about the vacuum created by the sudden rush of water 
triggered a rupture in the building's roof top water tank. As a result the contents of the 
entire tank were dumped through the pipe system. 

The true cause and origin of this massive flood are a bit of a mystery. Extremely 
Realty's HVAC contractor, Hovac, deemed it necessary to connect the system not only to 
the pipes immediately above that tenant's 14th floor space, but also to develop 
connections directly with the building's rooftop tank to augment water pressure and speed 
availability of water as needed for its cooling processes. It hired what was plainly a 
below par plumber, Bogie Plumbing to connect the pipes both on the 14th floor and at the 
roof level. There is a good likelihood that Bogie left the pipes open to conduct a test of 
the HVAC system, without telling the building's super, Eddie Eager. Apparently, on 
Monday evening Eddie or one of his handymen turned the water back on. It took a while 
to realize that there was a flood. Tenants were out of the site, and the Nucci showroom 
had closed at 5 p.m. The flooding was discovered by a night security guard. At first the 
guard was not sure who to call or what to do. He eventually got in touch with Laches 
personnel. When they arrived, they shut the valve on the riser running to the affected 
area. Still the flooding continued. It took some time before they saw the additional 
feeder pipe. Even then, the flood continued as a result of pooling from the burst roof top 
tank. 

Tuesday morning brought a slew of complaints from tenants. The most heavily 
affected was Nucci, whose showroom and warehouse were situated on the floor 
immediately below Extremely Realty. (To prevent unlucky occurrences, there is no 13th 
floor in the Higher Building.) 

You are attending this mediation to look out for Laches's interests. Laches is 
named as an additional insured both under the policies of Extremely Realty and under the 
policies that Hovac and Bogie had to obtain before commencing work in the building. 
You are confident that, ultimately, the three insurers for one or another of these parties 
will cover you. Nevertheless, for some reason, they have not yet appeared on your 
behalf. Counsel for Extremely Realty is also present, and should certainly be looking 
after your interests. You do not understand why, knowing that their insurer should 
ultimately foot the bill, that they have started making noises about the rooftop tank. 
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Claims that the building failed to maintain the tank will only produce more complicated 
litigation. If you have to imp lead the tank maintenance company and the manufacturer of 
this 3 year old tank, of course you will. Someone else, not Lenny Laches, will pay in the 
end. 

Knowing that there is some risk of litigation cost, or worse, you are authorized to 
contribute nuisance value to a settlement. Lenny is available by phone, so that you will 
not lack additional authority if needed. 
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Confidential Facts for Extremely Realty Representative 

You have been appointed as counsel by Freedom Insurance Co., insurer for 
Extremely Realty. Accompanying you is Freedom's adjuster, Terry Tightpocket. Terry 
has full authority needed to resolve this matter, considering that the exposure to 
Extremely Realty is virtually nil. If needed, Terry has the cellphone of Rusty Ratchet, 
who can open the payment spigot on a higher level. 

From Extremely Realty's perspective, this is everyone else's problem. Extremely 
is not in the HV AC or plumbing business. Extremely neither designed the extra pipe 
system, nor did it install it. Extremely had nothing to do with turning on the water or 
poor communication between the contractors and the building staff. Extremely was not 
responsible for purchasing or maintaining the building's rooftop water tank. And it was 
not Extremely's decision to let the 800 gowns marinate for a week. 

If there is any payment to be had here, it will be nuisance value only. You 
certainly should bear no greater share of the payment than the Landlord, given the 
Landlord's exposure on the water tank, its business interest in tenant relations, and the 
fact that, at least now, Freedom has not had you appear on Laches's behalf. Beyond that, 
as a matter of professional pride, how would it look if an experienced insurance defense 
counsel like you were bested by an insured's private counsel? 

While you see your exposure as minimal, you also believe Nucci's damages are 
inflated. You will need to hear in detail the basis for Nucci's damages claim. 
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Confidential Facts for Hovac Representative 

You have been appointed as counsel by All City Insurance Co., insurer for Hovac. 
Accompanying you is AllCity's adjuster, Gita Fami. Gita should have adequate authority 
to resolve this matter. She expects to learn from the mediation and seek an increase in 
her authority, if warranted. She has an open line to her manager, complete with cell 
phone number. 

On Monday, the second week of February last year, your insured was responsible 
for an HVAC job for Extremely Realty. Extremely Realty had given you strict 
instructions to come up with a system that would provide more than ample cooling and 
heating with state of the art adjustment time. Your savvy engineers chose to supplement 
the water supply line that ran above the 14th floor, with another feed line from the 
rooftop tank on this 20th story building. You hired Bogie Plumbing as your 
subcontractor to install and run the pipes up to the roof and to handle connections on the 
14th floor. 

Apparently, there was not the best communication between Bogie and the 
building staff. At the end of the day, Bogie had turned off the riser leading down to the 
14th floor system. It had also left one of its pipes disconnected. In the evening, as part 
of his final rounds, the building's super, Eddie Eager, or perhaps one of his handymen, 
made sure all water valves were well open - and then left the premises. Neither Eddie nor 
any building staff member recalls having been notified by Bogie or Hovac that the pipes 
were open or that the water needed to be shut off. There is no written record of any 
request or notice from Hovac concerning this special condition. 

The initial water leak from a pipe left open by Bogie on the 14th floor apparently 
created a vacuum that caused the building's rooftop tank to burst, compounding the flood. 
You have some concerns that Bogie's workers might have done something to the rooftop 
tank when they were doing installation work on the roof. 

Nevertheless, you and Bogie agree that the landlord, Lenny Laches, bears some 
liability here, given the super's turning on the water valve and the leak in the rooftop 
tank. As this case progresses, you certainly would develop a claim of failure to maintain 
or faulty tank, which you see as the Landlord's problem. You are aware that Lenny 
Laches is named as additional insured on Hovac's and Bogie's policies. It has not yet 
been worked out whether Freedom Ins. Co. (Extremely Realty's carrier), AllCity, or 
Bogie's carrier (Passengers Insurance Co.) will end up appearing for Laches, or for that 
matter, whether All City or Passengers will assume responsibility for Extremely Realty, 
which as also named on their policies as additional insured for this job. 

For the time being, though, you are fighting tooth and nail to limit Hovac's 
exposure. Certainly, the prime culprit, unfortunately, is your own sub, Bogie, which left 
a pipe disconnected, might have tampered with the rooftop tank, quite possibly failed to 
notify the building of the water shut down, and set this series of events in motion. 
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Beyond Bogie, though, serious attention should be paid to Nucci herself. How 
can someone let garments that are claimed to be worth millions sit steeped in water for a 
week? Everyone knows that mold warnings require prompt drying of garments, certainly 
within 24 - 48 hours after they are wet. Beyond this, you will urge that tort law creates 
exposure only for cost of replacement, not for lost profits; and plaintiffs current claim for 
retail value makes no sense at all. 

You will expect Nucci to lay out in detail the economic basis for Nucci's damages 
claim. Beyond this, there have been cases recently that place full responsibility on the 
Plaintiff where, as here, there has been so gross a failure to mitigate damages. 
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Confidential Facts for Bogie Plumbing Representative 

You are under the gun. Someone has to be the target defendant, and today you 
are it. You are counsel for Bogie Plumbing. Accompanying you is Biggie Bucks, claims 
representative for Passengers Insurance Co., the insurer who retained you for this matter. 
If needed, Biggie can reach the Claims Manager, Payton Moore, to get this matter done. 
Each of you has Payton's cell phone to be sure nothing goes awry. 

On the second Monday in February last year, your insured, Bogie Plumbing was 
installing and connecting pipes as subcontractor to Hovac. Hovac designed an HVAC 
system for Extremely Realty, a tenant on the 14th floor of the Higher Building in the 
garment center. Part of the design was to run an additional feed line from the 14th floor 
up to the 20 story building's rooftop tank. Bogie's worker had done some work on the 
roof installing the auxiliary feed line and had left open a pipe running from the building's 
main riser into Extremely Realty's new HV AC system. 

From this point on, stories differ. Bogie's workers claim that they had told the 
building's super that they had turned off the water in the main riser, pending further work 
to be done the next day. The building super, Eddie Eager, claims never to have heard 
this, and there are no records or written requests showing notice of this extraordinary 
action. 

In the evening, as part of his final rounds, the building's super, Eddie Eager, or 
perhaps one of his handymen, made sure all water valves were well open - and then left 
the premises. Water came pouring out of the open pipe on the 14th floor. Apparently, 
the vacuum created by this sudden drain caused the rooftop tank to burst, augmenting the 
flood. While the other parties have not focussed on this, you wonder whether Bogie's 
workers could have done something during the course of their work on the roof to 
jeopardize the integrity of the water tank. 

Either way the finger is squarely pointed at Bogie as chief cause of this disaster. 

The flood was not discovered until much later by a night guard. It took the guard 
some time to notify the building, more time for the building staff to arrive on scene, more 
time for them to shut down the main riser, and much more time for them to realize that 
the flood was going down the auxiliary pipe and to deal with flooding coming from the 
burst water tank. 

Compounding matters, Nucci let the 800 evening gowns sit for a week before 
trying to dry them. 

Your objective is to limit your exposure as much as possible in this difficult 
situation. You can blame Hovac for its wacky design, blame the Landlord for turning on 
the water, having a faulty tank, and poor maintenance of the tank. You can assert that 
Nucci will be no caused by a sometime followed rule that imposes 100% of liability on a 
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Plaintiff in extreme cases of failure to mitigate. You might also look to Extremely to 
contribute at least nuisance value to get this done. 

You will be highly attentive to Nucci's damages theory and to the economic basis 
for her claims. It might help you to frame your overall exposure if you can see what the 
damages look like. You will approach this mediation with an open mind, gathering as 
much information as possible. Of course, this will not stop you from asserting theories 
and defenses that might help others see the need to contribute and limit your total 
contribution. 
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THE MEDIATOR’S ART 
 

Feedback Sheet 
(a/k/a Ed Koch Sheet:  “How am I doing?”) 

 
Dear Facilitators: 
 
Below are a list of factors to consider when giving feedback, or better when facilitating 
self-reflective discussion among the participants – and when reporting back to the entire 
assembly. 
 
Before considering these factors, here are some special instructions just for you. 
 

Special Instructions for Facilitators: 
 
We are testing to see whether mediators and parties move towards business deals or case 
evaluation.  Watch carefully to see who initiates discussion on these points.  Does the 
mediator elicit interests and emotions?  Does the mediator guide the discussion to case 
evaluation. 
 
When the role play is done facilitate sharing of confidential information.  From the 
parties, see what potential business deals were possible.  From counsel, see what case 
evaluations would suggest (in light of transaction costs).   
 
If business deals were developed, what was the key to that’s happening?  If case 
evaluation occurred, what and how was that process?  Did the mediator and/or 
participants engage in: risk analysis? transaction cost analysis? Identification of “win/win 
range” (also ZOPA – zone of possible agreement)? 
 
Now, following are general considerations for feedback. 
 

General Feedback Considerations: 
 
Seating: 
 Parties closer than counsel to mediator 
 Mediator by door 
 
Introductions: 
 Set tone? 
 Party focus? 
 Develop trust? 
 Eye Contact? 
 
Mediator’s opening: 
 Explain process?  
 Any Ground rules? 
 Neutrality? 
 Non-adjudicative role? (Facilitator of negotiation/dialogue) 
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 Party self-determination? 
 Confidentiality (joint and in caucus)? 

Settlement (not too critical for Commercial Division, where attorneys present and 
parties sophisticated) 
“Cheerlead” process? (e.g., “resolution,” satisfaction and adherence statistics [do 

not say “success”]; flexibility of remedy, relationship possibilities, 
accommodation of expression of feelings and interests, high level of party 
involvement and control, integrative possibilities) 

 
Party openings: 
 Who spoke? (Lawyer, Party?) 
 How introduced?  (“What brings us here?”; not tell us your case) 
  
Active Listening: 
 Use of silence? (leaving space for parties) 

Avoiding detailed questions that interfere with flow and make 
communication about mediator rather than other parties  

 Validation 
 Empathizing 
 Clarifying 
 Summarizing 
 Permitted (rather than cut off) emotional expression 
 Caught cues from parties, rather than driven to make own point? 
 
Body Language: 
 Eye contact? 
 Body posture 
  Communicating listening and neutrality? 
  Presence? 
 Avoid “blocking” postures? 
 
Note Taking: 
 Not excessive, obsessive? 
 Not interfering with contact? 
 Seeking not only key Issues, but also  

Interests 
Feelings  
Options  
Offers 

 
Comments to Generate Cooperation, and Cooperative Problem Solving? 
 In Caucus:  Avoiding “bad-mouthing” party outside the room 
  
Opportunities Seized or Let Pass 
 Empowerment 
  Explaining Process 
  Encouraging Expression 
  Encouraging Option Generation 
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  Encouraging Choice 
  Encouraging Party Joint Problem Solving 
 Recognition (of) 
  Feelings 
  Interests  
  Progress 
  Offers/Options 
  Recognition (noting where one party recognizes something in the other) 
 
Maintain Facilitative Role? 
 Kept parties first? 
 Asked more than told? 
 Encouraged constructive questions between parties? 

Sought to discern parties’ needs, interests, issues and let those and the parties’ 
own moving force drive the process? 
Balanced Control of Process? 
 Recognizing that Parties Drive Process 

 
Build trust? 
 
Build Understanding?   
 Noting perspectives? 
 Encouraging party restatement or reframing of “adverse” party perspective? 
 
Work on Relationships? 
 
Palatably Optimistic? 
 
Respectfully Persistent? 
 
Tactful Use of Humor? 
 
Issues  

Identified Interests? 
Identified business needs? 
Elicited dreams? 
Identified Issues? 

Raised by Parties (not mediator)? 
 Legal Issues not raised where Interest Focus preferable?  
 Timing  

(not rushing to issues before party has chance for full expression) 
 Sharpen focus 
 Handling of Legal Issues  

encouraged analysis by parties; analysis not performed by Mediator? 
 
Option Generation 
 Facilitative? 
 Whose suggestions? 
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 Brainstorming used? 
 Deferred Reality testing long enough to encourage option generation 
 Identified possibilities for business solutions? 
 
Reality Testing 
 Encouraged Party to State Own Strengths 
 Inquired About Party Sense and Assessment of Weaknesses 
  Discussed Weaknesses in terms of: 
   Party’s own perceptions 
   Adverse party’s authorized stated perceptions 
   Raised Exploratory Questions About  
    Legal Points 
    Facts to be Proved 
    Risks 

Risk Analysis 
Decision Tree? 
Percentages 

Assessment of Legal Issues 
 Inducing clarity without being evaluative?  

  BATNA used? 
  Style:  Inquiry or Pronouncement? 
 Use of damages assessement? 
 
Effective Development of Standards 
 Fair 
 Doable 
 Customary 
 Reasonable 
 Legal Calculus 
 
Caucus 
 Choose too soon? 
 Use too often? 
 Remembered to mention confidentiality? 
 Began by “checking in” with parties? 
  
 
Settlement 
 Focussed issues for developing settlement agreement 
 Clarified Issues for inclusion in Agreement? 
 Ginger acknowledgment of closure? 
 Keeps own cows from racing to the barn? 
 Not over ‘til the weight challenged person sings 
 Developed effective writing 
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Nucci Flood - General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci' s evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between ih and gth Avenues. Nucci's showroom and warehouse 
are located on the 1 ih Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HV AC system. It 
retained Hovac Contractors for the job. Hovac, in turn, hired Bogie Plumbing to assist 
with the connections. In the course of the work, a massive pipe burst, which in turn set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci's space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci' s entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

• There is a 33% chance that Nucci might lose on summary judgment. 
• If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 

for Laches and 5% for Extremely Realty. 
• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 

required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci's claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiff's attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 

736



Confidential Facts for Bogie Plumbing Representative 

You are under the gun. Someone has to be the target defendant, and today you 
are it. You are counsel for Bogie Plumbing. Accompanying you is Biggie Bucks, claims 
representative for Passengers Insurance Co., the insurer who retained you for this matter. 
If needed, Biggie can reach the Claims Manager, Payton Moore, to get this matter done. 
Each of you has Payton's cell phone to be sure nothing goes awry. 

On the second Monday in February last year, your insured, Bogie Plumbing was 
installing and connecting pipes as subcontractor to Hovac. Hovac designed an HV AC 
system for Extremely Realty, a tenant on the 14th floor of the Higher Building in the 
garment center. Part of the design was to run an additional feed line from the 14th floor 
up to the 20 story building's rooftop tank. Bogie's worker had done some work on the 
roof installing the auxiliary feed line and had left open a pipe running from the building's 
main riser into Extremely Realty's new HV AC system. 

From this point on, stories differ. Bogie's workers claim that they had told the 
building's super that they had turned off the water in the main riser, pending further work 
to be done the next day. The building super, Eddie Eager, claims never to have heard 
this, and there are no records or written requests showing notice of this extraordinary 
action. 

In the evening, as part of his final rounds, the building's super, Eddie Eager, or 
perhaps one of his handymen, made sure all water valves were well open - and then left 
the premises. Water came pouring out of the open pipe on the 14th floor. Apparently, 
the vacuum created by this sudden drain caused the rooftop tank to burst, augmenting the 
flood. While the other parties have not focussed on this, you wonder whether Bogie's 
workers could have done something during the course of their work on the roof to 
jeopardize the integrity of the water tank. 

Either way the finger is squarely pointed at Bogie as chief cause of this disaster. 

The flood was not discovered until much later by a night guard. It took the guard 
some time to notify the building, more time for the building staff to arrive on scene, more 
time for them to shut down the main riser, and much more time for them to realize that 
the flood was going down the auxiliary pipe and to deal with flooding coming from the 
burst water tank. 

Compounding matters, Nucci let the 800 evening gowns sit for a week before 
trying to dry them. 

Your objective is to limit your exposure as much as possible in this difficult 
situation. You can blame Hovac for its wacky design, blame the Landlord for turning on 
the water, having a faulty tank, and poor maintenance of the tank. You can assert that 
Nucci will be no caused by a sometime followed rule that imposes 100% of liability on a 
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Plaintiff in extreme cases of failure to mitigate. You might also look to Extremely to 
contribute at least nuisance value to get this done. 

You will be highly attentive to Nucci's damages theory and to the economic basis 
for her claims. It might help you to frame your overall exposure if you can see what the 
damages look like. You will approach this mediation with an open mind, gathering as 
much information as possible. Of course, this will not stop you from asserting theories 
and defenses that might help others see the need to contribute and limit your total 
contribution. 
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Nucci Flood- General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci's evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between 7th and gth Avenues. Nucci's showroom and warehouse 
are located on the 12th Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HVAC system. It 
retained Hovac Contractors for the job. Hovac, in turn, hired Bogie Plumbing to assist 
with the connections. In the course of the work, a massive pipe burst, which in turn set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci's space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci' s entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

• There is a 33% chance that Nucci might lose on summary judgment. 
• If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 

for Laches and 5% for Extremely Realty. 
• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 

required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci's claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiffs attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 
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Confidential Facts for Extremely Realty Representative 

You have been appointed as counsel by Freedom Insurance Co., insurer for 
Extremely Realty. Accompanying you is Freedom's adjuster, Terry Tightpocket. Terry 
has full authority needed to resolve this matter, considering that the exposure to 
Extremely Realty is virtually nil. If needed, Terry has the cellphone of Rusty Ratchet, 
who can open the payment spigot on a higher level. 

From Extremely Realty's perspective, this is everyone else's problem. Extremely 
is not in the HV AC or plumbing business. Extremely neither designed the extra pipe 
system, nor did it install it. Extremely had nothing to do with turning on the water or 
poor communication between the contractors and the building staff. Extremely was not 
responsible for purchasing or maintaining the building's rooftop water tank. And it was 
not Extremely's decision to let the 800 gowns marinate for a week. 

If there is any payment to be had here, it will be nuisance value only. You 
certainly should bear no greater share of the payment than the Landlord, given the 
Landlord's exposure on the water tank, its business interest in tenant relations, and the 
fact that, at least now, Freedom has not had you appear on Laches's behalf. Beyond that, 
as a matter of professional pride, how would it look if an experienced insurance defense 
counsel like you were bested by an insured's private counsel? 

While you see your exposure as minimal, you also believe Nucci's damages are 
inflated. You will need to hear in detail the basis for Nucci's damages claim. 
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Nucci Flood - General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci's evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between ih and gth Avenues. Nucci's showroom and warehouse 
are located on the 12th Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HV AC system. It 
retained Hovac Contractors for the job. Hovac, in turn, hired Bogie Plumbing to assist 
with the connections. In the course of the work, a massive pipe burst, which in turn set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci's space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci's entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

• There is a 33% chance that Nucci might lose on summary judgment. 
• If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 

for Laches and 5% for Extremely Realty. 
• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 

required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci's claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiffs attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 
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Confidential Facts for Hovac Representative 

You have been appointed as counsel by All City Insurance Co., insurer for Hovac. 
Accompanying you is AllCity's adjuster, Gita Fami. Gita should have adequate authority 
to resolve this matter. She expects to learn from the mediation and seek an increase in 
her authority, if warranted. She has an open line to her manager, complete with cell 
phone number. 

On Monday, the second week of February last year, your insured was responsible 
for an HV AC job for Extremely Realty. Extremely Realty had given you strict 
instructions to come up with a system that would provide more than ample cooling and 
heating with state of the art adjustment time. Your savvy engineers chose to supplement 
the water supply line that ran above the 14th floor, with another feed line from the 
rooftop tank on this 20th story building. You hired Bogie Plumbing as your 
subcontractor to install and run the pipes up to the roof and to handle connections on the 
14th floor. 

Apparently, there was not the best communication between Bogie and the 
building staff. At the end of the day, Bogie had turned off the riser leading down to the 
14th floor system. It had also left one of its pipes disconnected. In the evening, as part 
of his final rounds, the building's super, Eddie Eager, or perhaps one of his handymen, 
made sure all water valves were well open - and then left the premises. Neither Eddie nor 
any building staff member recalls having been notified by Bogie or Hovac that the pipes 
were open or that the water needed to be shut off. There is no written record of any 
request or notice from Hovac concerning this special condition. 

The initial water leak from a pipe left open by Bogie on the 14th floor apparently 
created a vacuum that caused the building's rooftop tank to burst, compounding the flood. 
You have some concerns that Bogie's workers might have done something to the rooftop 
tank when they were doing installation work on the roof. 

Nevertheless, you and Bogie agree that the landlord, Lenny Laches, bears some 
liability here, given the super's turning on the water valve and the leak in the rooftop 
tank. As this case progresses, you certainly would develop a claim of failure to maintain 
or faulty tank, which you see as the Landlord's problem. You are aware that Lenny 
Laches is named as additional insured on Hovac's and Bogie's policies. It has not yet 
been worked out whether Freedom Ins. Co. (Extremely Realty's carrier), AllCity, or 
Bogie's carrier (Passengers Insurance Co.) will end up appearing for Laches, or for that 
matter, whether AllCity or Passengers will assume responsibility for Extremely Realty, 
which as also named on their policies as additional ins~red for this job. 

For the time being, though, you are fighting tooth and nail to limit Hovac's 
exposure. Certainly, the prime culprit, unfortunately, is your own sub, Bogie, which left 
a pipe disconnected, might have tampered with the rooftop tank, quite possibly failed to 
notify the building of the water shut down, and set this series of events in motion. 
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Beyond Bogie, though, serious attention should be paid to Nucci herself. How 
can someone let garments that are claimed to be worth millions sit steeped in water for a 
week? Everyone knows that mold warnings require prompt drying of garments, certainly 
within 24 - 48 hours after they are wet. Beyond this, you will urge that tort law creates 
exposure only for cost of replacement, not for lost profits; and plaintiffs current claim for 
retail value makes no sense at all. 

You will expect Nucci to lay out in detail the economic basis for Nucci's damages 
claim. Beyond this, there have been cases recently that place full responsibility on the 
Plaintiff where, as here, there has been so gross a failure to mitigate damages. 
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Nucci Flood - General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci's evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between 7th and gth Avenues. Nucci's showroom and warehouse 
are located on the lih Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HV AC system. It 

· -·· ---·------·--- ~-----·-- ref<iin.ea···Hovac Corifractors rortlie-joo:--HovaC:-fi11urn:~- nirea13ogTuPliimbing.toass1sf------·-------------------

with the connections. In the course of the work, a massive pipe burst, which in turn set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci's space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci' s entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

··· -· --------- ----· -~---·Tliereis ·a-3·J%-cliance-marNuccrmigfiflose-onsuminarfjuagmenr · · -- ·· ···· ····-··-~---

• If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 
for Laches and 5% for Extremely Realty. 

• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 
required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci' s claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiffs attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 
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Confidential Facts for Lenny Laches Representative 

You represent Lenny Laches, the owner of The Higher Building, one of the 
garment center's prime spots for fashionistas. Nucci has been one of Lenny's flagship 
tenants, but has also been somewhat high maintenance, to say the least. Her lease is up 
for renewal on October 1st. Rental prices have been rising and Lenny expects to seek 
higher rent, together with adequate escalations. Lenny is unsure whether he wishes to 
maintain this tenant or to find an easier tenant who can still pay the rent and provide 
cache. 

·- -·-··----------------------Tlie eveningoflliefirsrM<5ndaY-of1asryear'sFalrFasliion- week-was a- major ___________ ---·------- --

disaster. Extremely Realty was having HV AC work done, when a pipe burst. The flood 
continued for 8 hours. Something about the vacuum created by the sudden rush of water 
triggered a rupture in the building's roof top water tank. As a result the contents of the 
entire tank were dumped through the pipe system. 

The true cause and origin of this massive flood are a bit of a mystery. Extremely 
Realty's HVAC contractor, Hovac, deemed it necessary to connect the system not only to 
the pipes immediately above that tenant's 14th floor space, but also to develop 
connections directly with the building's rooftop tank to augment water pressure and speed 
availability of water as needed for its cooling processes. It hired what was plainly a 
below par plumber, Bogie Plumbing to connect the pipes both on the 14th floor and at the 
roof level. There is a good likelihood that Bogie left the pipes open to conduct a test of 
the HVAC system, without telling the building's super, Eddie Eager. Apparently, on 
Monday evening Eddie or one of his handymen turned the water back on. It took a while 
to realize that there was a flood. Tenants were out of the site, and the Nucci showroom 
had closed at 5 p.m. The flooding was discovered by a night security guard. At first the 
guard was not sure who to call or what to do. He eventually got in touch with Laches 
personnel. When they arrived, they shut the valve on the riser running to the affected 
area. Still the flooding continued. It took some time before they saw the additional 
feeder pipe. Even then, the flood continued as a result of pooling from the burst roof top 
tank. 

Tuesday morning brought a slew of complaints from tenants. The most heavily 
affected was Nucci, whose showroom and warehouse were situated on the floor 
immediately below Extremely Realty. (To prevent unlucky occurrences, there is no 13th 
floor in the Higher Building.) 

You are attending this mediation to look out for Laches's interests. Laches is 
named as an additional insured both under the policies of Extremely Realty and under the 
policies that Hovac and Bogie had to obtain before commencing work in the building. 
You are confident that, ultimately, the three insurers for one or another of these parties 
will cover you. Nevertheless, for some reason, they have not yet appeared on your 
behalf. Counsel for Extremely Realty is also present, and should certainly be looking 
after your interests. You do not understand why, knowing that their insurer should 
ultimately foot the bill, that they have started making noises about the rooftop tank. 
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Claims that the building failed to maintain the tank will only produce more complicated 
litigation. If you have to imp lead the tank maintenance company and the manufacturer of 
this 3 year old tank, of course you will. Someone else, not Lenny Laches, will pay in the 
end. 

Knowing that there is some risk of litigation cost, or worse, you are authorized to 
contribute nuisance value to a settlement. Lenny is available by phone, so that you will 
not lack additional authority if needed. 
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Nucci Flood - General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci' s evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between ih and gth Avenues. Nucci's showroom and warehouse 
are located on the 1 ih Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HV AC system. It 
retained Hovac Contractors for the job. Hovac, in turn, hired Bogie Plumbing to assist 
with the connections. In the course of the work, a massive pipe burst, which in turn set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci's space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci' s entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

• There is a 33% chance that Nucci might lose on summary judgment. 
• If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 

for Laches and 5% for Extremely Realty. 
• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 

required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci's claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiff's attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 
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Nucci Flood- General Facts 

Known around the world for creating glamorous designs using the highest quality 
printed silks, Pamela Nucci' s evening gowns retail for as high as $10,000 a piece. Nucci 
is a high fashion designer with a showroom and warehouse in New York's Garment 
District on 35th Street between 7th and 8th Avenues. Nucci's showroom and warehouse 
are located on the l21

h Floor of a twenty-story office building. 

In the second week of February, Nucci's upstair neighbor, Extremely Realty, Inc., 
a large commercial real estate brokerage firm, had work done on its HV AC system. It 
retained Hovac Contractors for the job. Hovac, in tum, hired Bogie Plumbing to assist 
with the connections. In the course of the work, a massive pipe burst, which in tum set 
off a chain reaction causing a key water tank on the roof to burst, as well. The resulting 
massive flood sent thousands of gallons of water down to Nucci' s space over the course 
of eight hours, drenching all 800 gowns that were stored in the showroom and warehouse. 

When she came into the office on Tuesday morning, Nucci's assistant, Ludovica 
Longelux, called Pamela, who was at Bryant Park, for Fashion week. Ms. Nucci refused 
to be bothered by this triviality where the future of the Spring collection was at stake. No 
action was taken until she returned. Even then, her chief action was to complain to one 
and all. Although there was a nearby cleaner who specialized in drying fine wear, Nucci 
let the goods sit in water for a week. The water ruined Nucci' s entire stock. 

Nucci estimates the damage costs approximately 5 million dollars - what this fine 
clothing would bring at retail. As the case has progressed, defendants, while denying 
liability, have urged that the proper calculation is cost of manufacture of the clothing -
$1,000,000, at best. The most likely standard of damages, though, is the wholesale cost, 
roughly $2.5 million at which Nucci would have sold these items. 

Nucci has sued her landlord, Lenny Laches; Extremely Realty, Inc. - the real 
estate brokerage firm on the penthouse; Hovac and Bogie Plumbing. 

Under a special law that applies to high fashion, comparative negligence coupled 
with failure to mitigate can, 1/3 of the time, result in an award of summary judgment for 
defendants. 

The parties have agreed to mediate this matter. 

Special Instructions for Mediator For Risk Analysis Exercise 

You have already held a joint session, and have held caucuses with each of the 
parties and their counsel. As a result, you have a general sense that there is risk all 
around. Your overall impression is that the landlord and Extremely Realty will end up 
with little liability and that the lion's share will fall on the contractors, with a bit heavier 
dose on Bogie Plumbing. 
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You would like to help the parties think seriously and clearly about this matter, 
and move towards some concrete numbers without just a back and forth of negotiation 
offers and concessions, and without your having to make Delphic pronouncements of 
your own opinion. You decide to try a risk analysis/decision tree approach. You might 
also couple this with a transaction cost approach. 

The collective sense from the parties is that: 

• Damages probabilities at trial are 15% likelihood for Retail cost, 25% of likelihood for 
Manufacturing cost, and 60% for wholesale cost. 

• There is a 33% chance that Nucci might lose on summary judgment. 
• If liability were apportioned, it would likely be 50% for Bogie, 30% for Hovac, 15% 

for Laches and 5% for Extremely Realty. 
• Litigation fees will likely exceed $150,000 per party through trial. Experts will be 

required. 

Of course, there has not yet been clear recognition of this collective sense from each 
party most adversely affected by a particular assessment. 

Assume that as the case progresses, Nucci's claim will get stronger. This is true because 
of her overwhelming evidence, and the likelihood of a sympathetic jury in this venue. 
Keep in mind that, in addition to trial, there are four critical stages at which the chance of 
recovery changes: pre-litigation settlement; post discovery settlement; summary 
judgment; pre-trial settlement. 

Engage in an analysis of the risk considering the value of litigation versus settlement. 
When is the best time to settle? How much is the settlement worth? 

Directions 

Split up into groups of three. Begin in caucus with the Mediator, the Plaintiff, and 
Plaintiffs attorney. Engage in a decision tree analysis to help decide how to proceed and 
what terms you are willing to settle for. 

If time permits, change roles and conduct a caucus, engaging in a decision tree analysis 
with the defendant of your choice and that defendant's attorney. 
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Confidential Facts for Pamela Nucci Representative 
  
 You represent Pamela Nucci, and her company Nucci Enterprises, Inc.  In 
February of last year, just after the first day of New York's Fall Fashion week, there was 
a massive flood in Nucci's space, initiated by HVAC work being done by an upstairs 
tenant, Extremely Realty.     
         
 The flood, which was augmented by a resultant break in the roof top water tank, 
lasted eight hours, drenching 800 of Nucci's fine evening gowns, which were on display 
in her showroom or stored in her warehouse, both located in a 20 story building owned 
by Lenny Laches,  situated on 35th Street between 7th and 8th Avenues.   
         
 When the flood was discovered, Nucci was off site at Bryant Park for the first day 
of Fall Fashion Week.  When her assistant, Ludavica Langelux, called to report the 
disaster, Nucci was outraged, to say the least.  How dare the building let this happen to 
her at the start of the most important week of the year (other than Spring Fashion week)!  
They would just have to take care of it.  And they had best be sure that nothing bad 
happened to her clothing.  When Luddie asked what they should do with the soaked 
garments, Nucci screamed "I am not to be bothered with this again!" and hung up.  For 
the rest of the week, Nucci was busy with galas, after parties, and pressing the flesh at the 
various Fashion week gatherings.  The ever obedient Ludovica knew better than to bother 
her boss at this critical time, but knew nothing about what to do with the clothes.  On 
Wednesday, the day after she discovered the flood, Luddie was alarmed when she saw 
workers entering the building.  To ensure that no further damage occurred in Nucci's 
absence, Ludovica moved all the drenched showroom garments to the warehouse, placing 
them with the other soaked garments there, and surrounded the bundle in cellophane to 
prevent further damage from any new leaks.  There they sat until the following Tuesday, 
when Nucci returned to the showroom.  To Nucci's dismay, the gowns were soaked 
through and through.  Indeed, a fine clothing mold had begun to infect the gowns.  By the 
time they got to the nearest cleaner, the cleaner reported that the mold could not be 
removed. 
         
 Nucci was beside herself.  This would waste all her hard work of the past week.  
How could she deliver on orders that were going to come from the newly encouraged 
buyers and her well established worldwide accounts?  She would have to ramp up 
production, at increased cost. 
         
 Of the 800 gowns, Nucci estimates that they would have the following retail 
values: 
                200 gowns at $4,000 a piece = $800,000 
                200 gowns at $5,500 a piece = $1,100,000 
                200 gowns at $6,500 a piece = $1,300,000 
                100 gowns at $8,000 a piece = $800,000 
                100 gowns at $10,000 a piece = $1,000,000 
 
Thus, the total estimated retail value of the gowns is $5 million. 
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        Nucci typically sells her gowns at 250% of their production cost.  She estimates it 
would have cost roughly $1 million to manufacture these gowns.  She believes that she 
would have sold them to her customers at the wholesale price of $2.5 million.  Her 
customers typically mark her clothes up by 200%.  This is a win/win for everyone.  They 
send the message that hers are the top dresses around, get to make a good profit on their 
sales, and leave themselves a good cushion for end of season mark downs when a number 
of these high priced items do not sell. 
         
 In the end, Nucci did manage to reproduce 400 of the 800 lost gowns (distributed 
evenly on a pro rata basis among the gown types) at twice the normal production cost 
(i.e., at a cost of $1 million).  Because of delays, she sold these 400 gowns at 80% of her 
usual price, i.e, in total, for $1 million.   She was willing to do this to maintain her good 
name for long term gain (and out of pride in being the best.)  Moreover, the production 
rush impeded her famed quality control processes, resulting in a tripling of her typical 5% 
rate of returns for quality issues, reducing her gross receipts for those 400 gowns to 
$850,000.  Thus, replacement of these 400 gowns actually cost her an additional 
$150,000 beyond the initial lost profit of $1,250,000 for these 400 dresses. 
         
 Despite the cleaner's initial report, approximately forty percent of the soaked 
gowns were salvageable, distributed evenly on a pro rata basis among the gown types, 
although none of them could be sold to regular buyers.  They could be sold at 25% of 
their regular price (i.e., for $250,000) to outlet stores, big box stores, lower end retailers, 
or in lesser developed countries.  But Nucci would rather burn the stock than dilute her 
platinum brand name by selling this year's line at significantly lower prices to a lower end 
market.   
         
 Nucci had been trying for the last year to get reimbursed by her insurer, Geneva 
Insurance Co. for this loss.  Hers is a generous policy, which would cover more than 
replacement cost.  The insurer issued a reservation of rights letter for untimely notice, on 
account of the stock's sitting for a week in water.  The insurer was notified the week 
following Nucci's return.  The reservation of rights letter permits Nucci to sue directly for 
recovery from the tortfeasors.   
         
 After consultation with optimistic counsel, she has decided not to wait for the now 
imminent payment of her claim by Geneva, but to seek the highest damages through 
direct litigation.  You are on a 1/3 contingent fee, but are paid a lower (25%) fee if the 
matter settles within the first year of litigation. 
         
 You are eager to settle this matter and are under a bit of pressure to bring in a high 
recovery in light of the impact of your fee on the net to Nucci and the chance that Nucci 
might otherwise have done fairly well with her insurer. 
         
 A side factor is that Nucci's lease with her landlord is up for renewal on October 
1st.  She has been happy enough in this space, and would prefer not to incur the cost of a 
new lease.  

755



  Frankly, you do not have a stake in the percentage each party contributes.  For 
you, the key is the total recovery.  You are interested in seeing what can develop through 
this mediation. 
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The Heart of Things Role Play 

Facilitators Introductory Instructions 

Dear Facilitators: 

Thank you for taking on the role that organizes the role play group and facilitates the 
group's self reflection and learning. 

With these instructions is a complete set of materials. 

There are: 
1. General Facts. Everyone has these. 
2. Confidential Facts. There is a sheet of confidential facts for each of the 

participants: 
a. Plaintiff - Dirk Bowie 
b. Defendant - Svetlana Svobodich 
c. Plaintiff's Attorney- Terry Mason 
d. Defendant's Attorney- Robbie Sankara. 

A. If not already distributed, kindly distribute the Confidential Facts to each of 
the role players. 

B. We are allotting 90 minutes to the entire Role Play part of this Training 
Program. 20 of those minutes will be spent in reporting and discussing the 
outcome of the role plays back with the other groups in the main room. Your 
private group session will consist of 50 minutes (allowing yourselves 10 
minutes at the end for a break or as a cushion if things run longer). These 50 
minutes are divided into: 

a. 5 minutes for each participant to review his or her private facts. 
b. 35 - 40 minutes for the role play. 
c. 10 - 15 minutes for reflection and mutual comment within your own 6 

person group. 

C. You have also gotten a Feedback Sheet. Please review this as others are 
reviewing their private facts (you may also review all common and private 
facts - but may not discuss or share this information until after the role play is 
complete). Keep an eye out for these items as the role play proceeds. 

D. It is up to you and the group whether you stick with the same mediator 
throughout or decide to change after 15-20 minutes to give another part~¥\mffil 
the chance to play mediator. Of course, at that time, the old mediator wA:\il't.:' 
have to quickly read the new mediator's role play facts and assume that role:'.,,, 

E. When the role play is over, you facilitate discussion among the participants. 
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F. In addition to using the annexed Feedback Sheet as a guide for facilitating 
discussion, please consider the following as key points for the group's post­
role play discussion: 

We are testing to see whether mediators and parties move towards business deals or case 
evaluation. Watch carefully to see who initiates discussion on these points. Does the 
mediator elicit interests and emotions? Does the mediator guide the discussion to case 
evaluation. 

From the parties, see what potential business deals were possible. From counsel, see 
what case evaluations would suggest (in light of transaction costs). 

If business deals were developed, what was the key to that's happening? If case 
evaluation occurred, what and how was that process? Did the mediator and/or 
participants engage in: risk analysis? transaction cost analysis? Identification of "win/win 
range" (also ZOPA- zone of possible agreement)? 

Here is a recast of the key points: 

1. Party focus? How much do parties speak? How much do counsel speak? 
2. Case evaluation. How much time is spent on this? Is this driven by mediator, 

parties, counsel? 
3. Business analysis. How much time is spent on this? Is this driven by mediator, 

parties, counsel? 
4. What were possible outcomes? What led to outcome in your mediation? 
5. Did you see active listening? How were emotions expressed and handled? 
6. Again, overall, how much was driven by mediator, parties, counsel? 

2 
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Getting to the Heart of Things 

In the 1980s Dirk Bowie launched a national craze, the green wristband. People 
everywhere seized on these items as signs of environmental consciousness. Before long, 
they were found on the wrists of public school teachers, corporate leaders, mayors and 
councilmen, schoolchildren and grandparents, pool men and yoga instructors. 

In short order, green turned to pink, pink turned to blue, and a host of other 
· meanings were attributed to these bands. Dirk opened a flagship store for this product, 
affectionately termed heart-on-sleeves. They were popular giveaways at corporate 
functions, trade shows and other large scale brand events. 

As business grew, Dirk needed a capable person to run his New York flagship 
store Heart on Prince, located in the heart of Soho. Fortunately for him, in the late 1990s 
along came Svetlana Svobodich, a young and beautiful Russian emigre, loaded with 
ambition and smarts. In no time, Svetlana was running the Soho store so well that Dirk 
felt comfortable retreating to his manufacturing operation in Poughkeepsie. There, he 
could maintain quality control and continue to develop nifty concepts and designs: the 
chartreuse band, the cherry band, the vermillion band-with boundl~ss creativity. 

Over the next decade Dirk made Svetlana a 50/50 partner, and trusted her 
increasingly with not only the full operation of the Manhattan store, but also marketing 
and sales domestically and abroad, and the handling of all billing and accounting for 
Heart. Dirk grew increasingly engaged in the creative side to the exclusion of the 
business side. He also greatly enjoyed cultivating his garden and traveling. 

Now it is 2009. Throughout the last year, Dirk has been growing increasingly 
anxious. He was accustomed to receiving monthly distributions of $45,000 from 
Svetlana representing his share of profits from the Store and other receipts. But over the 
course of2008, his monthlies fell to $25,000 or less, and there were three months with no 
distribution. Convinced that Svetty is siphoning funds from the company till, Dirk 
instructed his attorney, Terry Mason, to commence an accounting proceeding in Supreme 
Court, New York County. Mason began with an order to show cause, seeking an 
injunction against Svetlana's transferring receipts or company funds, and alleging fraud, 
unjust enrichment and breach of fiduciary duties. Svetlana's counsel, Robbie Sankara, 
interposed defenses and mirror image counterclaims. 

The matter has surfaced before the Hon. Eileen Bransten in the Commercial 
Division. Justice Bransten has deferred imposing the full extent of the relief sought in the 
Order to Show Cause, recognizing that, while the contested funds should not be 
transferred to the partners, they must be available for use in order to meet expenses of the 
business. The Judge has ordered this matter to mediation under the Commercial Division 
rules. Counsel have conducted an organizational pre-mediation conference call with the 
Mediator, and are now appearing for a mediation session. 
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Confidential }.,acts for Dirk Bowie 

(Dirk's inner dialogue - which you are free to express as you see fit. Your love of color 
has made its mark on your language -which is both colorful and, at times, off color.): 

You have had it with this manipulative and deceptive ingrate. How did this 
business get here in the first place? Who is it who came up with the name, the product 
that you all sell? You introduced the cool wristband look before anyone ever thought of 
it. Now you see them everywhere. A simple plastic strap - You are the Andy Warhol of 
wristwear. If it weren't for your creative efforts, all of her sales and marketing would 
have gone nowhere. 

You had imagined staying in the country, leaving the store in her competent 
hands, and getting a solid paycheck every month. So much for sweet retirement days. 
Now you go away, and where's the money? You have had it with her keeping you in the 
dark. Your thanks for trust is a drop in revenue; whatever happened to loyalty? 

The retail store used to be yours; now if you step foot in there, "HER" employees 
make a phone call and she is there in 5 minutes asking what you need. You have had it 
with her micro management. You could run this store better yourself; supply it directly 
as manufacturer and do without her as middleman. But she'd never go for that. 

You are hitting the late 50s early 60s. Your daughter has been helping you with 
the manufacturing business and is a sounding board for some of your creative ideas: 
"Hey what about magenta?" You remember that one day when you spent hours going 
back and forth between Persian Rose and Hot Pink. What a feisty girl! But now, what 
are you likely to be able to leave her as inheritance? 
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Confidential Facts for Svetlana Svobodich 

(Svetlana's inner dialogue -which you are free to express as you see fit): 

That old lech. At first he really appreciated you. Not just for your appearance but 
because you were so reliable, so energetic - you made things happen. But then he grew 
complacent, relying on you to do the work while he explored the color wheel in 
Poughkeepsie. He expected you to bankroll him no matter what. 

Sure it is a good thing that you have resources from the home country. When 
Gary Sht~ngart wrote Absurdistan, he had you in mind as the true Russian Debutante. 
The 1238 richest man in Russia is nothing compared to your relatives. You love visits 
to the dacha and are fortunate to have access to foreign accounts. 

These could come in quite handy. You could make a fortune taking the "heart­
on-sleeve" concept global. If only he would let you fly. But no matter what you do or 
suggest for international marketing, he is stuck on the local scene. The Morn and Pop 
shop in Soho, and the homey manufacturing plant upstate. Who needs them? You, if left 
to your own devices, could outsource manufacturing and make a killing in the old 
homeland and elsewhere. Selling Byzantium in St. Petersburg, Islamic green in Saudi 
Arabia, India green in the subcontinent, Han purple in China, and international orange 
everywhere. 

If only you could have the intellectual property rights, you could make a fortune. 

But you are sick of his looking over your shoulders. If he does not believe that 
last year was tough for retail, let him read the Wall Street Journal once in a while instead 
of the color wheel and the Farmer's Almanac. Mr. Grassroots. He never had a sense of 
the numbers, no matter how street smart he thinks he is. It is true: when he comes into 
the store, your employees have instructions to let you know immediately. You do not 
want him poking around the books and records, or messing with inventory. There is no 
telling the damage that he could do. 

Deep down, the thing that is killing you is his lack of trust and gratitude. You 
have carried him all these years, and been tremendously loyal. How dare he accuse you 
of siphoning off funds for international ventures or whatever else is in his mind?! 
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Confidential Facts for Terry Mason 

(You are free to share as you see fit, with your client or others, per your sense of what 
will lead to the best and most expeditious resolution) 

You have known Dirk for years. He is an inspired man. He is also a bit of a 
renegade. Hard to control. You can imagine the trial before Judge Bransten. Not a 
pretty picture. Among other things, his speech is a bit colorful, to say the least. 

You have to credit him for starting the heart-on-sleeve craze, and for being an 
entrepreneur. Although he is street smart, he seems to miss quite a lot, when it comes to 
financial detail. 

Here is what you have learned. In the early 1990s, Heart on Prince was 
generating gross sales of $500,000 per year. Ten years later, these revenues had doubled. 
This is independent from deals and sales that went directly from the Poughkeepsie 
factory to wholesalers or even certain boutiques in other states. There is some confusion 
on whether sales should have come through the Heart on Prince headquarters or whether 
it was appropriate for them to be initiated by the Poughkeepsie plant. By and large, 
receivables were handled by the Soho store, even for Poughkeepsie generated 
transactions, but this is far from uniform. 

In short, financial recordkeeping and the ability to attribute receipts to sales is a 
mess. Even worse is the question of whether Dirk declared his Poughkeepsie receipts to 
both his partner, Svetlana and to his Uncle Sam. 

Nevertheless, you take comfort in the fact that recordkeeping was poor in Soho, 
under Svetlana's dominion. This cuts both ways, however. It will be hard for you to 
prove that receipts are due to Dirk without a clearer financial picture. Your plan, though, 
is to call for an accounting, cry fraud, mtjust enrichment, and breach of fiduciary duty, 
rattle the receivership sword (G-d forbid!) and hope that something will shake loose to 
the tune of $500,000 or so. 

You do recognize that dissolution proceedings will be a pox on both houses. 

If you are asked, you can acknowledge that cost of litigation is $150,000 or more. 
You do not come cheaply, and there is much to do. Experts and accountants will be 
needed. There is a risk that the fraud claim might be dismissed - the facts of 
misrepresentation are a bit dicey. But you hope you can hold onto the breach of fiduciary 
duties and the accounting claim. Unjust enrichment will be difficult in light of tracing 
problems when push comes to shove. Feel free to do your best if called on to give 
percentages of win/lose on any of these points, and to ad lib with case detail affecting the 
evaluation, as long as it is more or less consistent With the general description in these 
facts. 
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Confidential Facts for Robbie Sankara 

(You are free to share as you see fit, with your client or others, per your sense of what 
will lead to the best and most expeditious resolution) 

That Svetlana is a dynamo. She runs a tight ship in the Soho store. And at the 
same time is globe trotting looking for international deals. The family money she has is 
impressive, which is something one appreciates when delivering a bill for services 
rendered and costs, expenses and disbursements incurred. This case can be a gold mine. 
You will see $200,000 in fees before the parties collapse in exhaustion. 

You know Svetlana Svobodich can be tough. And, you have concerns about the 
record keeping at the Soho store. Svetty tells you that she has not taken any funds for 
personal purposes, and that she has been sharing revenues with Dirk, as required under 
their unwritten partnership agreement. Thank G-d for K-1 s. 

Speaking ofK-ls, you are not sure just how accurate the tax reporting has been 
over the years. Most ofthis is Dirk's fault, but it could harm both partners under the 
wrong circumstances. 

You are not enthusiastic about the prospects of an accounting. Poor record 
keeping might harm your client even if there was no actual malfeasance. But they say 
that there is no defense quite like a good offense. You have reason to believe that Dirk 
has made various deals out of the Poughkeepsie factory - even though all sales should 
run from, and bring receivables to, Soho - and have asserted breach of fiduciary duty and 
unjust enrichment claims against him. You will hammer away at this and hope that no 
one pushes too hard on the Soho mess or wonders how Svetlana supports her luxe 
lifestyle. 

If the mediator pushes you for an evaluation, you must recognize that the 
accounting will be costly and produce a mess. This will cut against the Plaintiff on the 
unjust enrichfilent side - try tracing those funds. You are pretty sure everyone knows 
that dissolution or even a receivership will be a pox on both houses. 

Feel free to do your best if called on to give percentages of win/lose on any of 
these points, claims or counterclaims, and to ad lib with case detail affecting the 
evaluation, as long as it is more or less consistent with the general description in these 
facts. 
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THE MEDIATOR’S ART 
 

Feedback Sheet 
(a/k/a Ed Koch Sheet:  “How am I doing?”) 

 
Dear Facilitators: 
 
Below are a list of factors to consider when giving feedback, or better when facilitating 
self-reflective discussion among the participants – and when reporting back to the entire 
assembly. 
 
Before considering these factors, here are some special instructions just for you. 
 

Special Instructions for Facilitators: 
 
We are testing to see whether mediators and parties move towards business deals or case 
evaluation.  Watch carefully to see who initiates discussion on these points.  Does the 
mediator elicit interests and emotions?  Does the mediator guide the discussion to case 
evaluation. 
 
When the role play is done facilitate sharing of confidential information.  From the 
parties, see what potential business deals were possible.  From counsel, see what case 
evaluations would suggest (in light of transaction costs).   
 
If business deals were developed, what was the key to that’s happening?  If case 
evaluation occurred, what and how was that process?  Did the mediator and/or 
participants engage in: risk analysis? transaction cost analysis? Identification of “win/win 
range” (also ZOPA – zone of possible agreement)? 
 
Now, following are general considerations for feedback. 
 

General Feedback Considerations: 
 
Seating: 
 Parties closer than counsel to mediator 
 Mediator by door 
 
Introductions: 
 Set tone? 
 Party focus? 
 Develop trust? 
 Eye Contact? 
 
Mediator’s opening: 
 Explain process?  
 Any Ground rules? 
 Neutrality? 
 Non-adjudicative role? (Facilitator of negotiation/dialogue) 
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 Party self-determination? 
 Confidentiality (joint and in caucus)? 

Settlement (not too critical for Commercial Division, where attorneys present and 
parties sophisticated) 
“Cheerlead” process? (e.g., “resolution,” satisfaction and adherence statistics [do 

not say “success”]; flexibility of remedy, relationship possibilities, 
accommodation of expression of feelings and interests, high level of party 
involvement and control, integrative possibilities) 

 
Party openings: 
 Who spoke? (Lawyer, Party?) 
 How introduced?  (“What brings us here?”; not tell us your case) 
  
Active Listening: 
 Use of silence? (leaving space for parties) 

Avoiding detailed questions that interfere with flow and make 
communication about mediator rather than other parties  

 Validation 
 Empathizing 
 Clarifying 
 Summarizing 
 Permitted (rather than cut off) emotional expression 
 Caught cues from parties, rather than driven to make own point? 
 
Body Language: 
 Eye contact? 
 Body posture 
  Communicating listening and neutrality? 
  Presence? 
 Avoid “blocking” postures? 
 
Note Taking: 
 Not excessive, obsessive? 
 Not interfering with contact? 
 Seeking not only key Issues, but also  

Interests 
Feelings  
Options  
Offers 

 
Comments to Generate Cooperation, and Cooperative Problem Solving? 
 In Caucus:  Avoiding “bad-mouthing” party outside the room 
  
Opportunities Seized or Let Pass 
 Empowerment 
  Explaining Process 
  Encouraging Expression 
  Encouraging Option Generation 
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  Encouraging Choice 
  Encouraging Party Joint Problem Solving 
 Recognition (of) 
  Feelings 
  Interests  
  Progress 
  Offers/Options 
  Recognition (noting where one party recognizes something in the other) 
 
Maintain Facilitative Role? 
 Kept parties first? 
 Asked more than told? 
 Encouraged constructive questions between parties? 

Sought to discern parties’ needs, interests, issues and let those and the parties’ 
own moving force drive the process? 
Balanced Control of Process? 
 Recognizing that Parties Drive Process 

 
Build trust? 
 
Build Understanding?   
 Noting perspectives? 
 Encouraging party restatement or reframing of “adverse” party perspective? 
 
Work on Relationships? 
 
Palatably Optimistic? 
 
Respectfully Persistent? 
 
Tactful Use of Humor? 
 
Issues  

Identified Interests? 
Identified business needs? 
Elicited dreams? 
Identified Issues? 

Raised by Parties (not mediator)? 
 Legal Issues not raised where Interest Focus preferable?  
 Timing  

(not rushing to issues before party has chance for full expression) 
 Sharpen focus 
 Handling of Legal Issues  

encouraged analysis by parties; analysis not performed by Mediator? 
 
Option Generation 
 Facilitative? 
 Whose suggestions? 
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 Brainstorming used? 
 Deferred Reality testing long enough to encourage option generation 
 Identified possibilities for business solutions? 
 
Reality Testing 
 Encouraged Party to State Own Strengths 
 Inquired About Party Sense and Assessment of Weaknesses 
  Discussed Weaknesses in terms of: 
   Party’s own perceptions 
   Adverse party’s authorized stated perceptions 
   Raised Exploratory Questions About  
    Legal Points 
    Facts to be Proved 
    Risks 

Risk Analysis 
Decision Tree? 
Percentages 

Assessment of Legal Issues 
 Inducing clarity without being evaluative?  

  BATNA used? 
  Style:  Inquiry or Pronouncement? 
 Use of damages assessement? 
 
Effective Development of Standards 
 Fair 
 Doable 
 Customary 
 Reasonable 
 Legal Calculus 
 
Caucus 
 Choose too soon? 
 Use too often? 
 Remembered to mention confidentiality? 
 Began by “checking in” with parties? 
  
 
Settlement 
 Focussed issues for developing settlement agreement 
 Clarified Issues for inclusion in Agreement? 
 Ginger acknowledgment of closure? 
 Keeps own cows from racing to the barn? 
 Not over ‘til the weight challenged person sings 
 Developed effective writing 
 
 

767



Getting to the Heart of Things 

In the 1980s Dirk Bowie launched a national craze, the green wristband. People 
everywhere seized on these items as signs of environmental consciousness. Before long, 
they were found on the wrists of public school teachers, corporate leaders, mayors and 
councilmen, schoolchildren and grandparents, pool men and yoga instructors. 

In short order, green turned to pink, pink turned to blue, and a host of other 
· meanings were attributed to these bands. Dirk opened a flagship store for this product, 
affectionately termed heart-on-sleeves. They were popular giveaways at corporate 
functions, trade shows and other large scale brand events. 

As business grew, Dirk needed a capable person to run his New York flagship 
store Heart on Prince, located in the heart of Soho. Fortunately for him, in the late 1990s 
along came Svetlana Svobodich, a young and beautiful Russian emigre, loaded with 
ambition and smarts. In no time, Svetlana was running the Soho store so well that Dirk 
felt comfortable retreating to his manufacturing operation in Poughkeepsie. There, he 
could maintain quality control and continue to develop nifty concepts and designs: the 
chartreuse band, the cherry band, the vermillion band-with boundl~ss creativity. 

Over the next decade Dirk made Svetlana a 50/50 partner, and trusted her 
increasingly with not only the full operation of the Manhattan store, but also marketing 
and sales domestically and abroad, and the handling of all billing and accounting for 
Heart. Dirk grew increasingly engaged in the creative side to the exclusion of the 
business side. He also greatly enjoyed cultivating his garden and traveling. 

Now it is 2009. Throughout the last year, Dirk has been growing increasingly 
anxious. He was accustomed to receiving monthly distributions of $45,000 from 
Svetlana representing his share of profits from the Store and other receipts. But over the 
course of 2008, his monthlies fell to $25,000 or less, and there were three months with no 
distribution. Convinced that Svetty is siphoning funds from the company till, Dirk 
instructed his_ attorney, Terry Mason, to commence an accounting proceeding in Supreme 
Court, New York County. Mason began with an order to show cause, seeking an 
injunction against Svetlana's transferring receipts or company funds, and alleging fraud, 
unjust enrichment and breach of fiduciary duties. Svetlana's counsel, Robbie Sankara, 
interposed defenses and mirror image counterclaims. 

The matter has surfaced before the Hon. Eileen Bransten in the Commercial 
Division. Justice Bransten has deferred imposing the full extent of the relief sought in the 
Order to Show Cause, recognizing that, while the contested funds should not be 
transferred to the partners, they must be available for use in order to meet expenses of the 
business. The Judge has ordered this matter to mediation under the Commercial Division 
rules. Counsel have conducted an organizational pre-mediation conference call with the 
Mediator, and are now appearing for a mediation session. 
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Confidential Facts for Dirk Bowie 

(Dirk's inner dialogue-which you are free to express as you see fit. Your love of color 
has made its mark on your language -which is both colorful and, at times, off color.): 

You have had it with this manipulative and deceptive ingrate. How did this 
business get here in the first place? Who is it who came up with the name, the product 
that you all sell? You introduced the cool wristband look before anyone ever thought of 
it. Now you see them everywhere. A simple plastic strap- You are the Andy Warhol of 
wristwear. If it weren't for your creative efforts, all of her sales and marketing would 
have gone nowhere. 

You had imagined staying in the country, leaving the store in her competent 
hands, and getting a solid paycheck every month. So much for sweet retirement days. 
Now you go away, and where's the money? You have had it with her keeping you in the 
dark. Your thanks for trust is a drop in revenue; whatever happened to loyalty? 

The retail store used to be yours; now if you step foot in there, "HER" employees 
make a phone call and she is there in 5 minutes asking what you need. You have had it 
with her micro management. You could run this store better yourself; supply it directly 
as manufacturer and do without her as middleman. But she'd never go for that. 

You are hitting the late 50s early 60s. Your daughter has been helping you with 
the manufacturing business and is a sounding board for some of your creative ideas: 
"Hey what about magenta?" You remember that one day when you spent hours going 

·back and forth between Persian Rose and Hot Pink. What a feisty girl! But now, what 
are you likely to be able to leave her as inheritance? 
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Confidential Facts for Robbie Sankara 

(You are free to share as you see fit, with your client or others, per your sense of what 
will lead to the best and most expeditious resolution) 

That Svetlana is a dynamo. She runs a tight ship in the Soho store. And at the 
same time is globe trotting looking for international deals. The family money she has is 
impressive, which is something one appreciates when delivering a bill for services 
rendered and costs, expenses and disbursements incurred. This case can be a gold mine. 
You will see $200,000 in fees before the parties collapse in exhaustion. 

You know Svetlana Svobodich can be tough. And, you have concerns about the 
record keeping at the Soho store. Svetty tells you that she has not taken any funds for 
personal purposes, and that she has been sharing revenues with Dirk, as required under 
their unwritten partnership agreement. Thank G-d for K-ls. 

Speaking of K-1 s, you are not sure just how accurate the tax reporting has been 
over the years. Most of this is Dirk's fault, but it could harm both partners under the 
wrong circumstances. 

You are not enthusiastic about the prospects of an accounting. Poor record 
keeping might harm your client even if there was no actual malfeasance. But they say 
that there is no defense quite like a good offense. You have reason to believe that Dirk 
has made various deals out of the Poughkeepsie factory - even though all sales should 
run from, and bring receivables to, Soho - and have asserted breach of fiduciary duty and 
unjust enrichment claims against him. You will hammer away at this and hope that no 
one pushes too hard on the Soho mess or wonders how Svetlana supports her luxe 
lifestyle. 

If the mediator pushes you for an evaluation, you must recognize that the 
accounting will be costly and produce a mess. This will cut against the Plaintiff on the 
unjust enrichment side - try tracing those funds. You are pretty sure everyone knows 
that dissolution or even a receivership will be a pox on both houses. 

Feel free to do your best if called on to give percentages of win/lose on any of 
these points, claims or counterclaims, and to ad lib with case detail affecting the 
evaluation, as long as it is more or less consistent with the general description in these 
facts. 
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Confidential Facts for Svetlana Svobodich 

(Svetlana's inner dialogue -which you are free to express as you see fit): 

That old lech. At first he really appreciated you. Not just for your appearance but 
because you were so reliable, so energetic - you made things happen. But then he grew 
complacent, relying on you to do the work while he explored the color wheel in 
Poughkeepsie. He expected you to bankroll him no matter what. 

Sure it is a good thing that you have resources from the home country. When 
Gary Sht~gart wrote Absurdistan, he had you in mind as the true Russian Debutante. 
The 1238 richest man in Russia is nothing compared to your relatives. You love visits 
to the· dacha and are fortunate to have access to foreign accounts. 

These could come in quite handy. You could make a fortune taking the "heart­
on-sleeve" concept global. If only he would let you fly. But no matter what you do or 
suggest for international marketing, he is stuck on the local scene. The Mom and Pop 
shop in Soho, and the homey manufacturing plant upstate. Who needs them? You, if left 
to your own devices, could outsource manufacturing and make a killing in the old 
homeland and elsewhere. Selling Byzantium in St. Petersburg, Islamic green in Saudi 
Arabia, India green in the subcontinent, Han purple in China, and international orange 
everywhere. 

If only you could have the intellectual property rights, you could make a fortune. 

But you are sick of his looking over your shoulders. If he does not believe that 
last year was tough for retail, let him read the Wall Street Journal once in a while instead 
of the color wheel and the Farmer's Almanac. Mr. Grassroots. He never had a sense of 
the numbers, no matter how street smart he thinks he is. It is true: when he comes into 
the store, your employees have instructions to let you know immediately. You do not 
want him poking around the books and records, or messing with inventory. There is no 
telling the damage that he could do. 

Deep down, the thing that is killing you is bis lack of trust and gratitude. You 
have carried him all these years, and been tremendously loyal. How dare he accuse you 
of siphoning off funds for international ventures or whatever else is in his mind?! 
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Confidential Facts for Terry Mason 

(You are free to share as you see fit, with your client or others, per your sense of what 
will lead to the best and most expeditious resolution) 

You have known Dirk for years. He is an inspired man. He is also a bit of a 
renegade. Hard to control. You can imagine the trial before Judge Bransten. Not a 
pretty picture. Among other things, his speech is a bit colorful, to say the least. 

You have to credit him for starting the heart-on-sleeve craze, and for being an 
entrepreneur. Although he is street smart, he seems to miss quite a lot, when it comes to 
financial detail. 

Here is what you have learned. In the early 1990s, Heart on Prince was 
generating gross sales of $500,000 per year. Ten years later, these revenues had doubled. 
This is independent from deals and sales that went directly from the Poughkeepsie 
factory to wholesalers or even certain boutiques in other states. There is some confusion 
on whether sales should have come through the Heart on Prince headquarters or whether 
it was appropriate for them to be initiated by the Poughkeepsie plant. By and large, 
receivables were handled by the Soho store, even for Poughkeepsie generated 
transactions, but this is far from uniform. 

In short, financial recordkeeping and the ability to attribute receipts to sales is a 
mess. Even worse is the question of whether Dirk declared his Poughkeepsie receipts to 
both his partner, Svetlana and to his Uncle Sam. 

Nevertheless, you take comfort in the fact that recordkeeping was poor in Soho, 
under Svetlana's dominion. This cuts both ways, however. It will be hard for you to 
prove that receipts are due to Dirk without a clearer :financial picture. Your plan, though, 
is to call for an accounting, cry fraud, unjust enrichment, and breach of :fiduciary duty, 
rattle the receivership sword (G-d forbid!) and hope that something will shake loose to 
the tune of $500,000 or so. 

You do recognize that dissolution proceedings will be a pox on both houses. 

If you are asked, you can acknowledge that cost oflitigation is $150,000 or more. 
You do not come cheaply, and there is much to do. Experts and accountants will be 
needed. There is a risk that the fraud claim might be dismissed - the facts of 
misrepresentation are a bit dicey. But you hope you can hold onto the breach of :fiduciary 
duties and the accounting claim. Unjust enrichment will be difficult in light of tracing 
problems when push comes to shove. Feel free to do your best if called on to give 
percentages of win/lose on any of these points, and to ad lib with case detail affecting the 
evaluation, as long as it is more or less consistent With the general description in these 
facts. 
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