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Coear . :

Thies is in reply to vour May 4., 1992 letter concerning
the establishment of diagneznic ultrascund business in New Yerk
Staze. proposes to provide the scuipment .
and technolegists to peviform diagnostic ultrasound tasting
searvices. The tests would be ordared by pnysicians who ure
neither employees nor owners of - . The test resulits
woulid be interpreted by either the crdering physician ¢r a
specirlist, neither of whom would e exployed by or hold any
ownersaip pesition in . further proposes to
wapmit "global” bills that include beth the professional and
techricel portvions of the diagnostic ultrascund testing, acting
as a biliing agent for the professicnal. You state that

would not retain sny portion of the professicral

reimburssment, ard the physicians interpreting the
results would agree contractually that the latter wilil pay the
former 2 negetiated fes or a percentags share return for the
bi1lling services. Yecu ntate that the fee would "not be basad
2n any Tatriz for volume of referrals and than the fea, unless
the reipbursenent level is changed by the third party. would he
. statis." :

Zducation Law (Educ. L.} §6530{19) defines _
profaxrional miscenduet appiicavle to physisiana as including:

"Permitting any person to share in the feas
for professicnal services, cther than: a
partner, emplayse, agseciate in A
orofessional fire or cerparation,

~“professinnal subcontractor or consullant

- authcrized to pranzice medicine, or a
jecally autherized wrainse practicing undet
the supervision of & licovsea. This
wrolikbitien siall inciude any arranggment
Ar sarsemsant wnareby the amount received in
p.-yr:s;nt' fo= furnishing =pase, facilitiss,



equipment or personnel services used by a
licensee constitutes a percentage of, or is
otherwise dependent upon, the income or
rTeceipts of the licensee from such practice,
eXcept as otherwise provided by law with
respect to a facility licensed pursuant to
article twenty-eight of the public health
iaw g: article 13 of the mental hygiene

aw.

Further, Educ. L. §6531 preovides ‘that no physician "may directly
or indirectly request, receive or participate in the division,
. RABzicnment, rebate, splitting, or refunding of a
fee for...fummishing a professional care or service,
including...any goods, services, or supplies prescribed for
medical diagnosis, care, or treatment...." (amphasis aﬁd«d).

Certain prefessicnal subcontracter relationnﬁipc are
permissible under Educ. L. §6530. A physician can contract with
2 billing service acting a3 a conduit, to bill patients and to
receive payments, for a flat fee unrelated to the income which -
the physician derives from charging the patients. Eowever, the-
descripticn of the relationship between and the
interpreting physician in your May 4, 1992 letter indicatss that

would e more than a conduit for billing. The
situation is similar to that which existed in
2uckermann, 126 Misc. 2d 135 (Queens Ce. Sup. Ct., 1984)
wherein EEC and ECHO testing technicians had an agreament with
a physiclan to divide on & 50=-50 basis money received for all
tests and expenses for maintenance o¢f the equipment and cffice
facilities. The Supreme Court concluded that the arrangezent

coenstituted fee-splitting.

"At bar, plaintiffs did not share in the
entire proceeds of the dector's
professiocnal practice. Rather they
received & percentage of the fes charged by
the decteor for the services that thay had
performed on the patient. Howaver,
notwithstanding the fact that plaintiffs
performed valuable services, their
agresment with Dr. Zuckermann, whether
written or oral constitute fee splitting and
as such, the contract is void and

unenforceable.™ auprs, at 138.

, Eupza, the propessd

oen in
Like the situati the treating and/or censultant

arrangement betveen
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. physiciang involves the division of a fee
C paid by the patient
- for the rendering of professional care. Such aayarrungomﬁnt
would in our cpinion ceonstitute professional misconduct.

Sincerely,

(3 QA

Miiilock
Genaral Counsel
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