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USA: Enforcement
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Arbitration provides parties with a means to resolve disputes out-
side of litigation in the national courts of one country or another. 
However, absent voluntary compliance with a money award, pre-
vailing in arbitration does not secure satisfaction for the winning 
party. When dealing with a recalcitrant opponent, the prevailing 
party may need to resort to the judicial enforcement remedies 
available in jurisdictions where the debtor or its assets may be 
found. In the United States, enforcement consists of recognition 
or confirmation of the award as a judgment, and execution against 
the assets of the debtor. We describe the process below, focusing 
on recent developments of US law.

Judicial recognition of arbitration awards
To have access to the US judicial system to enforce an award, 
the award must be recognised as a court judgment. US courts 
will recognise commercial arbitration awards and awards ren-
dered in investor-state disputes, however, the procedures can vary 
depending on the type of award, and whether the award is foreign 
or domestic.

Recognition of international awards – the New York 
Convention
Judicial recognition of foreign arbitration awards in the United 
States is governed by treaty. Most often, recognition is gov-
erned by statutes implementing the New York Convention,1 to 
which most nations in the world are signatories. The New York 
Convention is implicated when a foreign arbitral award sought 
to be enforced in the United States was made in a state that is a 
party to the treaty.2

The New York Convention provides that to have a court rec-
ognise a final arbitration award, the winner of the award shall 
supply the court with the original award or a certified copy.3 
The court then ‘shall recognise arbitral awards as binding and 
enforce them in accordance with the rules of procedure of the 
territory where the award is relied upon’.4 Thus, under the New 
York Convention, international arbitration awards are presumed 
valid provided the proper procedures are followed.

In the United States, the New York Convention is incorpo-
rated into Chapter 2 of the Federal Arbitration Act (FAA), which 
also gives US federal district courts subject matter jurisdiction 
over recognition and enforcement proceedings.5 Pursuant to the 
New York Convention and the FAA, a party seeking recognition 
of an arbitration award can proceed on an expedited basis.6 The 
party does not need to initiate a civil action in the ordinary way, 
by filing a complaint, but can instead file a petition to confirm 
the award.7 In addition, the petition can be resolved on the papers 
without oral argument or discovery.8

Despite this summary process, the New York Convention and 
the FAA do provide several defences to recognition. Under the 
New York Convention, recognition may be refused on any one 
of the following grounds:

• a party is suffering from incapacity or the arbitration agree-
ment is otherwise invalid;

• there is insufficient notice to the party against whom the 
award is invoked;

• the award is outside the scope of the arbitration agreement;
• the composition of the arbitral tribunal or procedure was 

not compliant with the parties’ agreement or, absent such an 
agreement, the laws of the jurisdiction where the arbitration 
took place;

• the award has not yet become binding on the parties;
• the dispute was not arbitrable; or
• recognition of the award would be against public policy.9

The FAA provides that a ‘court shall confirm the award unless 
it finds one of the grounds for refusal or deferral of recogni-
tion or enforcement of the award specified in the [New York] 
Convention.’10

Although debtors may invoke public policy arguments to resist 
or delay recognition, US courts carry a presumption of validity 
into most recognition cases. For example, a US federal district 
court recently rejected a challenge by the Republic of Ecuador 
to the recognition of a US$96 million arbitration award rendered 
in favour of Chevron. Ecuador had argued the award was beyond 
the scope of the submission to arbitration and was contrary to 
US public policy.11 The court rejected the arguments and reiter-
ated that ‘[c]onsistent with the emphatic federal policy in favour 
of arbitral dispute resolution recognised by the Supreme Court 
[...] the FAA affords the district court little discretion in refusing 
or deferring enforcement of foreign arbitral awards.’12 Ecuador’s 
appeal of that decision met a similar fate.13

To be able to recognise an arbitration award, a court must 
have jurisdiction to do so. In the United States, a court ordinarily 
cannot adjudicate a matter unless it has jurisdiction over both the 
subject matter of the action and jurisdiction over the parties (or, 
in certain circumstances, over property that is the object of the 
dispute). In the recognition context, the FAA confers subject mat-
ter jurisdiction in the US district courts and, where the court does 
not have jurisdiction over the parties, it may nonetheless assert 
jurisdiction where it has jurisdiction over the award debtor’s assets 
situated in the jurisdiction.14 Indeed, several US federal courts 
have held that either jurisdiction over the person of the debtor or 
over property in which the debtor has an interest is required for a 
district court to recognise foreign arbitral awards pursuant to the 
New York Convention.15 Thus, an award creditor, when seeking to 
have his or her award recognised as a US judgment, should gener-
ally opt to bring the petition in a jurisdiction where the defendant 
has a presence, or has some property that can be used to satisfy a 
resultant judgment. An award creditor should also be mindful that 
under the FAA, recognition of a foreign award must be sought 
within three years after the award was rendered.16
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Recognition of international awards – the ICSID Convention
Many investor-state disputes are arbitrated before the World 
Bank’s International Centre for Settlement of Investment Disputes 
(ICSID). The Convention on the Settlement of Investment 
Disputes between States and Nationals of Other States (ICSID 
Convention), entered into force in 1966, created ICSID to resolve 
disputes between private investors from one state and a foreign 
state or state-owned enterprise.17 Where ICSID has jurisdiction,18 
its decisions are final and are subject only to review within ICSID 
itself.19

The ICSID Convention is codified in US law under section 
1650a of Title 22 of the United States Code.

Under the ICSID Convention and the US legislation imple-
menting it, a final ICSID award is meant to be treated as a final 
judgment of a domestic court.20 Thus, unlike an award subject to 
recognition under the New York Convention, which includes sev-
eral defences to recognition that a party can invoke, US courts do 
not have the power to set aside, modify, or otherwise substantively 
review an ICSID award. Courts can review ICSID awards only to 
confirm their authenticity.

Neither the ICSID Convention nor the US federal legislation 
that codifies it sets forth procedures for the recognition process, 
and currently, there is disagreement among the US courts over 
what that process should be and which laws should govern it. The 
question is whether the procedures for recognition of an ICSID 
award should be determined by the law of the forum where the 
application is made (eg, the ordinary recognition procedures set 
forth in the state laws of New York or California, or wherever 
recognition is sought) or by reference to the federal sovereign 
immunity law, the US Foreign Sovereign Immunities Act (FSIA), 
since ICSID awards involve foreign sovereigns. That question is 
significant because the laws of some US states allow recognition 
to proceed on an ex parte basis, whereas initiating a plenary action 
pursuant to the FSIA would require that a foreign sovereign be 
served with process.21

The US District Court for the Southern District of New York 
(SDNY) has held in two recent cases that the law of the forum 
state should control, and thus allows for recognition of an ICSID 
award by an ex parte expedited proceeding available under New 
York law.22 The SDNY rejected arguments of foreign sovereigns 
that a plenary proceeding with notice to the debtor was required 
under the FSIA, reasoning instead that ‘the history and terms of 
the ICSID Convention unavoidably reveal that the contract-
ing states to the ICSID Convention intended to put in place an 
expedited and automatic recognition procedure.’23 Another court, 
the US District Court for the District of Columbia, reached the 
opposite result: that a petitioner ‘must file a plenary action, sub-
ject to the ordinary requirements of process under the Foreign 
Sovereign Immunities Act, to convert its ICSID award [...] into 
an enforceable domestic judgment’.24

The requirement of a plenary action can have significant 
practical implications on an award creditor. A plenary proceeding 
would require international service of process on the sovereign, 
personal jurisdiction over the sovereign, and the selection of a 
proper venue.25 International service of process alone can take up 
to six months or more to effectuate. In contrast, the ICSID awards 
that the SDNY recognised pursuant to the ex parte procedure 
available under New York law were recognised on the very same 
day the ex parte petitions were filed.

This issue is presently before a federal appeals court, the US 
Court of Appeals for the Second Circuit, and a ruling by that 
court may help settle the procedures for recognition of ICSID 

awards in the United States. In the meantime, ICSID award credi-
tors should be aware of the possibility of important distinctions 
among applicable recognition procedures, particularly in relation 
to time and cost, depending on the forum within the United 
States where the proceedings are brought.

Recognition of domestic arbitration awards
Unlike international awards, the recognition of domestic arbitra-
tion awards in the United States is not governed by treaty, but 
rather by state and federal laws. Where the underlying arbitra-
tion case involves interstate commerce (ie, commerce in multiple 
states), Chapter 1 of the FAA governs recognition.26 Otherwise, 
state law governs. Many states have adopted similar legislation, 
based on a model law entitled the Uniform Arbitration Act, some 
to govern the recognition of an arbitration award that is not sub-
ject to Chapter 1 of the FAA.

Chapter 1 of the FAA and the Uniform Arbitration Act both 
create a strong presumption in favour of the validity of arbitra-
tion awards. Upon application to the appropriate court, the court 
must grant the application and recognise the arbitration award as 
a judgment unless one of a limited number of bases for vacating 
the award exists.27 Chapter 1 of the FAA includes four such bases, 
which are also contained within the Uniform Arbitration Act:
• where the award was procured by corruption, fraud, or 

undue means;
• where there was evident partiality or corruption;
• where the arbitrators were guilty of misconduct, such as refus-

ing to postpone the hearing upon sufficient cause shown, or 
in refusing to hear evidence pertinent and material to the 
controversy; and

• where the arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, final and definite award upon 
the subject matter submitted was not made.28

Parties seeking recognition of a domestic arbitration award 
should also be aware of limitations periods. Chapter 1 of the FAA 
states that a party seeking recognition of a domestic arbitration 
award must do so within one year after the award is issued.29 The 
Uniform Arbitration Act does not include an express limitations 
period, but in some jurisdictions a court may choose to import 
a limitations period from a related statute – such as the statute of 
limitations that would govern the underlying claim.30

Execution against property
Having converted his or her arbitration award into a court judg-
ment, the arbitration winner becomes a judgment creditor, and 
can utilise the post-judgment devices available to him or her under 
state and federal law to identify and seize non-exempt property of 
the debtor to satisfy the judgment.

Discovery in aid of execution
US state and federal law provide a judgment creditor with a vari-
ety of tools for locating the property of the judgment debtor.

When enforcing a US federal judgment, including a money 
judgment based on an arbitration award, the Federal Rules of 
Civil Procedure allow a judgment creditor to use all of the dis-
covery devices available to ordinary civil litigants. Those include 
means for obtaining judicially compelled disclosure of financial 
records and other documents, answers to written questions, and 
sworn testimony from both the judgment debtor and from third 
parties. The substantive scope of post-judgment discovery is very 
broad, especially when compared to the disclosure regimes in civil 
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law countries. A judgment creditor may require the judgment 
debtor or any third party to disclose all information reasonably 
calculated to lead to evidence of the judgment debtor’s assets.31

In addition, the federal rules allow a judgment creditor to uti-
lise the post-judgment remedies, including discovery devices that 
are available under the laws of the US state in which the federal 
court sits. Some state laws provide for powerful discovery tools. 
For example, in certain states, a judgment creditor can compel the 
debtor to appear before the court to submit to an examination 
regarding the debtor’s assets and affairs.32

When enforcing a US state court judgment (as opposed to a 
federal court judgment), a judgment creditor ordinarily must rely 
on the state’s post-judgment laws and procedures, including those 
providing for discovery in aid of execution. State court procedures 
throughout the US, like the federal rules, support broad post-
judgment discovery in aid of execution.33

Further, post-judgment disclosure in the United States can 
embrace information concerning a debtor’s assets, wherever in 
the world those assets may be located and wherever in the world 
the information may be kept. If the court has personal jurisdiction 
over the judgment debtor or a third party from whom discovery is 
sought, the judgment creditor may seek any information relevant 
to the debtor’s assets that the party has in its possession, custody, 
or control, regardless of the location of the debtor’s assets or the 
location of the records or other information sought.34 Where the 
information sought is subject to a foreign blocking statute, bank 
secrecy law or data privacy law, the discovery target may object to 
producing information on that basis, although US courts will not 
necessarily defer to those foreign legal protections.35

That a judgment creditor may seek discovery about assets out-
side the US applies even where the debtor is a foreign sovereign.36 
That is notable because under the FSIA, a judgment creditor can 
only execute against property of the sovereign that is used for 
commercial activity in the United States.37 Similarly, although a 
judgment creditor cannot ordinarily execute on a debtor’s bank 
deposits associated with a foreign branch,38 the creditor is nonethe-
less entitled under current US law to obtain the account records, 
so long as the bank itself is subject to the court’s jurisdiction (eg, 
because it is present in New York) and the bank has possession, 
custody, or control of the records sought.39 Thus, US courts have 
the authority to compel discovery even regarding assets that would 
not be subject to execution under US law. Consequently, even if 
the debtor does not have readily seizable property in the United 
States, a judgment creditor may still benefit from taking enforce-
ment steps in the United States to obtain information about assets 
that may be subject to execution elsewhere. For example, because 
US-dollar-denominated international wire transfers are ordinar-
ily cleared through New York banks, serving post-judgment sub-
poenas on the banks can yield considerable information about the 
debtor’s finances around the world.

Execution
In the United States, there is no general national law of execu-
tion (except in certain maritime matters). Whether an arbitra-
tion award is confirmed as a federal or state court judgment, the 
procedures for execution are supplied by the laws of the state in 
which enforcement or execution is sought.40 Thus, except to the 
extent necessary to accommodate differences in specific court 
practices, the procedures followed in federal and state courts are 
generally the same.

Each US state has its own execution laws, and while there can 
be substantial overlap, a judgment creditor should be aware that the 

procedures available in different states can vary. Generally speaking, 
though, there are two broad categories of execution available to 
a judgment creditor: in personam remedies and remedies in rem.

In personam remedies
In personam remedies refer to court orders, or their equivalents, 
directed against either the debtor or a third party over which 
the court has jurisdiction, where noncompliance is ordinarily 
punishable by contempt. These can take the form of debtor or 
third-party turnover or conveyance orders, restraining orders or 
notices, or in personam garnishment or third-party debt orders. In 
personam remedies may be particularly useful when the property 
of the debtor is beyond the territorial jurisdiction of the court, 
precluding direct execution on the asset. In New York, for exam-
ple, an attorney for a judgment creditor is authorised, without 
the need for approval from the court, to issue restraining notices 
to the debtor and to any third party holding assets of the debtor, 
having the effect of a court order prohibiting ‘any sale, assignment, 
transfer or interference with any property in which [the judgment 
debtor] has an interest’.41 The restraint operates on the person (in 
personam) and does not have an effect on title or priority among 
competing creditors. In certain other US jurisdictions, a restraint 
may only issue from the court upon application and hearing.

If the debtor’s property cannot be reached directly through 
levy or execution (discussed below), the laws of many states pro-
vide that a judgment creditor may seek an order from the court 
directing the debtor or a third party in possession of the debtor’s 
property to deliver or convey the property to the judgment credi-
tor or to a sheriff. These types of orders are commonly known 
as ‘turnover orders.’ As with most court orders, compliance may 
be coerced through the threat of fines or even imprisonment 
for contempt.

Whether a court can order a party to turn over property situ-
ated outside of the territorial jurisdiction of the court depends 
on the state in which the post-judgment proceedings are brought. 
The courts of some states, most notably New York, have held that 
they may order a debtor or a third party (over whom the court 
has personal jurisdiction) to bring the debtor’s personal property 
situated anywhere in the world into New York to turn it over 
to the creditor.42 However, the courts of other states effectively 
limit turnover orders to property within the court’s territorial 
jurisdiction.43

Even where a court’s turnover orders can direct a debtor to 
deliver out-of-state property into the state, such as in New York, 
they are subject to common-law limitations. For example, the 
New York courts have recently confirmed the continuing effect 
of the common law ‘separate entity rule,’ a doctrine of New York 
banking law. The rule provides that even when a bank is present 
in New York and subject to the court’s personal jurisdiction, the 
bank’s foreign branches are to be treated as separate entities for 
purposes of attachment, execution and turnover orders. As a result, 
New York courts cannot order a bank to turn over a judgment 
debtor’s deposits that are associated with foreign branches.44

Remedies in rem
In addition to in personam remedies, a judgment may be enforced 
against the debtor’s property itself through execution by attach-
ment, levy, garnishment or the appointment of a receiver. These 
are in rem proceedings where jurisdiction derives not from the 
court’s personal jurisdiction over the judgment debtor or a third 
party, but rather from the court’s jurisdiction over real or personal 
property located within its territorial jurisdiction.

© Law Business Research 2016



USA: Enforcement

www.globalarbitrationreview.com 59

Execution against the debtor’s property is typically accom-
plished by a writ of execution or its functional equivalent,45 issued 
by the court in the federal district or state where the property is 
situated. The writ empowers a levying officer, such as a sheriff in 
state court or a US marshal in federal court, to seize and liquidate 
non-exempt real or personal property located within the court’s 
jurisdiction. The proceeds, subject to the claims of any secured or 
superior creditors, are then applied to satisfy the judgment. In cases 
where the debtor’s property is difficult to value or cannot be readily 
liquidated, the courts in many jurisdictions can appoint a receiver 
to administer the assets for the benefit of a judgment creditor.

In the United States, the recognition of an award as a judg-
ment does not create a lien such that the award creditor obtains a 
priority right in the debtor’s property that could trump claims of 
other unsecured creditors, such as other parties that subsequently 
obtain an arbitration award or judgment against the same debtor. 
Instead, a lien on the debtor’s property is created by certain execu-
tion devices. For example, under New York law, delivery of a writ 
of execution to the proper law enforcement officer creates a lien 
on the judgment debtor’s personal property, regardless of whether 
or when the sheriff or marshal is able to actually levy on the 
property. By contrast, service of a restraining notice in New York 
does not confer a lien.46 Priority among judgment creditors is 
determined based on the date the creditors obtained their liens.47 
Which execution devices create a lien and which do not depends 
on the law of the state in which execution is sought.

The creditor should be mindful not only of steps the debtor 
may take to frustrate his or her enforcement efforts, but also how 
the enforcement efforts of other creditors can impact his or her 
ability to satisfy his or her award or judgment.

Conclusion
In the United States, courts are receptive to applications for the 
recognition of arbitration awards. Once the award is converted 
into a US money judgment, the award creditor can take advantage 
of the broad discovery powers available to US litigants to identify 
the debtor’s assets, whether they may be located in the United 
States or another jurisdiction. Although execution devices differ 
from state to state, and the applicable procedures must be carefully 
followed, the creditor can employ a large set of tools that exists 
under US state laws to seize assets located in the United States, 
and in some instances to obtain orders directing the delivery of 
assets into the country for turnover in satisfaction of a judgment. 
On the whole, the United States is a favourable jurisdiction for 
enforcing international and domestic arbitration awards.
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38 As discussed below in the context of execution, pursuant to a 

doctrine of New York banking law known as ‘the separate entity 

rule,’ even where the bank itself is subject to the court’s jurisdiction, 

New York courts treat foreign branches of the bank as separate 

entities for purposes of execution on a judgment. Thus, the courts 

cannot order the bank to turn over assets that are associated with 

foreign branches.

39 See B&M Kingstone, LLC v Mega Intern. Commercial Bank Co, Ltd, 

131 A.D.3d 259, 266, 15 NYS 3d 318, 323-34 (NY App. Div. 1st Dep. 

2015)	(‘Thus,	Motorola’s	expressly	limited	affirmation	of	the	separate	

entity rule does not apply to the instant case, and the rule does not 

bar the court’s exercise of jurisdiction over Mega to compel a full 

response to the information subpoena.’).

40 See Fed. R. Civ. P. 69(a)(1) (‘The procedure on execution – and in 

proceedings supplementary to and in aid of judgment or execution 

– must accord with the procedure of the state where the court is 

located... .’).

41 NY C.P.L.R. 5222(b).

42 See Koehler v Bank of Bermuda, 911 N.E.2d 825, 829 (NY 2009).

43 See, eg, Sargeant v Al-Saleh, 137 So. 3d 432, 435 (Fla. Dist. Ct. 

App. 2014) (‘[W]e emphasise that allowing trial courts to compel 

judgment debtors to bring out-of-state assets into Florida would 

effectively eviscerate the domestication of foreign judgment 

statutes.’); Feltner v US Army Fin. and Accounting Ctr., 643 S.W.2d 

648, 649 (Mo. Ct. App. 1982) (holding that court could not order 

third party garnishee to turn over debtor’s property even where 

court had jurisdiction over the garnishee if court did not also have 

jurisdiction over the property itself). Note that the law in Florida 

on this issue is unsettled. The Sargeant decision was issued by an 

intermediate appellate court and appears directly contradictory to 

an earlier ruling of a different intermediate appellate court in Florida. 

See Gen. Elec. Capital Corp v Advance Petroleum Inc, 660 So. 2d 

1139, 1142 (Fla. Dist. Ct. App. 1995) (‘It has long been established 

in this and other jurisdictions that a court which has obtained in 

personam jurisdiction over a defendant may order that defendant 

to act on property that is outside of the court’s jurisdiction, provided 

that the court does not directly affect the title to the property while 

it remains in the foreign jurisdiction.’).

44 See Motorola Credit Corp v Standard Chartered Bank, 24 NY 3d 149, 

162 (2014) (‘Finally, we decline Motorola’s invitation to cast aside 

the separate entity rule.’); Shaheen Sports, Inc v Asia Ins. Co, Ltd, No. 

11-CV-920 LAP, 2012 WL 919664, at *3 (SDNY 2012) (denying turnover 

petition on the basis that separate entity rule remained in effect and 

precluded turnover of assets at a foreign branch).

45 In some US states, a writ of execution is operative in relation to 

property in the hands of the debtor or a third party, while in other 

states separate writs must issue depending on who has custody of 

the debtor’s property. For example, in New York, a writ of execution 

can be used to levy against property whether it is in the possession 

of the judgment debtor or a third party. See NY C.P.L.R. 5230. 

Colorado, however, provides different procedures for execution 

against property held by a third party garnishee. See C. R. of C. P. 

sections 69(a), 103.

46 Aspen Indus., Inc v Marine Midland Bank, 421 N.E.2d 808, 810-11 (NY 

1981)

47 See NY C.P.L.R. 5202 (providing that delivery of an execution to 

a sheriff generally establishes priority in personal property vis-à-vis 

any transferee). Further, where multiple judgment creditors deliver 

an	execution	to	the	same	enforcement	officer,	priority	will	be	

determined by the order in which the executions were delivered 

(although where multiple executions were delivered to different 

enforcement	officers,	priority	is	determined	by	the	moment	of	levy).	

See NY C.P.L.R. 5234(b).
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ment enforcement and cross-border asset recovery. He regularly 
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ery plans. As a US-trained lawyer with a European background 
and a degree in international law, Mr Klazen is uniquely posi-
tioned to advise international clients on how options for discov-
ery, enforcement and asset seizure available under US law can be 
utilised as part of a global recovery strategy. 
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Marcus Green assists clients with judgment enforcement, inter-
national asset investigations and recovery, and attendant litigation. 
He often acts as special counsel, advising litigants and their trial or 
arbitration teams, with the aim of enhancing the recovery outlook 
or settlement value in relation to claims, awards or judgments. Mr 
Green also works with litigants who wish to buy or sell large-
value arbitration awards or judgments.

Matthew Kokot
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Matthew Kokot focuses his practice on international judgment 
enforcement and other complex civil litigation. In particular, he is 
experienced in representing clients in a variety of litigation mat-
ters involving the enforcement of arbitral awards, securities, and 
breach of fiduciary duties.
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Kobre & Kim is a market leader in the international enforcement of large arbitration awards and 
judgments.	The	firm’s	global	team	is	comprised	of	US	lawyers	(including	former	federal	prosecutors),	
English solicitors and barristers (including three English Queen’s Counsels), Hong Kong solicitors, and 
offshore attorneys experienced in representing both creditors and debtors in complex cross-border 
disputes.

Operating	out	of	nine	offices	worldwide,	many	of	the	firm’s	lawyers	have	local	legal	knowledge	
and	are	fluent	in	more	than	a	dozen	languages,	including	Mandarin,	Korean,	Cantonese,	Spanish,	
Portuguese, Hindi, Dutch, French and German. Kobre & Kim lawyers have experience in many of the 
world’s major arbitration centers, including the ICC, HKIAC, SIAC, UNCITRAL, AAA/ICDR, LCIA, DIFC, 
ICSID, FINRA, ICE, LIFFE, and NFA, and offer a globally integrated advocacy team capable of provid-
ing a full spectrum of services.
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