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Debtor and creditor -- Arrangenents -- Sharehol ders of
conpany conmmenci ng cl ass actions agai nst conpany, underwiters
and auditors for msrepresentation -- Plaintiffs alleging that
m srepresentations artificially inflated price of conpany's
shares -- Conpany successfully seeking protection under
Compani es' Creditors Arrangenent Act ("CCAA") -- Underwiters
and auditors filing proofs of claimagainst conpany seeking
contribution and indemity for any anounts they m ght be

ordered to pay as damages in class actions -- Supervising judge

not erring in finding that those clains were equity clains

wi thin nmeaning of s. 2(1) of CCAA despite fact that
underwiters and auditors were not holders of an equity
interest -- Conpanies' Creditors Arrangenent Act, R S.C. 1985,
c. G36, s. 2(1).

The appel l ant underwriters provided underwiting services in
connection with three S Co. equity offerings and four S Co.
note offerings. The appellant auditors served as S Co.'s
auditors at the relevant tinme. Shareholders of S Co. brought
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proposed cl ass actions against S Co. and, anong others, the
underwiters and auditors, alleging that S Co. repeatedly

m srepresented its assets and financial situation and its
conpliance with generally accepted accounting principles inits
public disclosure, that the auditors and underwiters failed to
detect those m srepresentations, and that the auditors

m srepresented that their audit reports [page305] were prepared
in accordance with generally accepted auditing standards. They
clainmed that the m srepresentations artificially inflated the
price of S Co.'s shares and that proposed cl ass nenbers

suf fered damages when the shares fell after the truth was
reveal ed. S Co. successfully sought protection pursuant to the
provi sions of the Conpanies' Creditors Arrangenment Act

("CCAA"). The auditors and underwiters filed proofs of

cl ai m seeking contribution and indemmity for, anong ot her

t hi ngs, any anounts that they were ordered to pay as damages to
the plaintiffs in the class actions. S Co. applied for an order
that the clains against it arising fromthe ownership, purchase
or sale of an equity interest in the conpany, including

shar ehol der clains, and any indemification claimagainst it
related to or arising fromthe sharehol der clains, including
the clains for contribution or indemity, were equity clains
under the CCAA. The application was granted. The underwiters
and audi tors appeal ed.

Hel d, the appeal should be dism ssed.

The definition of equity claimin s. 2(1) of the CCAA focuses
on the nature of the claim and not the identity of the
claimant. The appellants' clainms for contribution and i ndemity
were clearly equity clains, despite the fact that the
appel lants did not have an equity interest in S Co. Parlianent
adopt ed expansi ve | anguage in defining "equity claint.
Par | i anent enpl oyed the phrase "in respect of" twice in
defining equity claim in the opening portion of the
definition, it refers to an equity claimas a "claimthat is in
respect of an equity interest”, and in para. (e) it refers to
"contribution or indemmity in respect of a claimreferred to
in any of paragraphs (a) to (d)". The Suprene Court of Canada
has repeatedly held that the words "in respect of" are of the
w dest possi bl e scope, conveying sone |ink or connection
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between two rel ated subjects. It was conceded that the
sharehol der clains against S Co. were clains for "a nonetary
| oss resulting fromthe ownership, purchase or sale of an
equity interest”, within the nmeaning of para. (d) of the
definition of "equity claim. There was an obvious |ink between
the appellants' clains against S Co. for contribution and
indemmity and the sharehol ders' clains against S Co. Parlianment
al so defined equity claimas "including a claimfor, anong
others”, the clains described in paras. (a) to (e). The Suprene
Court has held that the phrase "including"” indicates that the
preceding words -- "a claimthat is in respect of an equity
interest" -- should be given an expansive interpretation, and
i nclude matters which m ght not otherw se be within the neaning
of the term Accordingly, the appellants' clainms, which clearly
fell wwthin para. (e), were included within the neaning of the
phrase "claimthat is in respect of an equity interest".
Par|iament chose not to include | anguage in s. 2(1) restricting
clains for contribution or indemity to those nade by
sharehol ders. If only a person with an equity interest could
assert an equity claim para. (e) would be rendered
meani ngl ess. No | egi sl ative provision should be interpreted so
as to render it nmere surplusage. Looking at s. 2(1) as a whol e,
it appeared that the renedi es avail able to sharehol ders were
all addressed by s. 2(1)(a) to (d). The logic of s. 2(1)(a) to
(e) therefore also supported the notion that para. (e)
referred to clains for contribution and i ndemity not by
shar ehol ders, but by others. The definition of "equity claint
was sufficiently clear to alter the pre-existing comon |aw.
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BY THE COURT: --
| Overview

[1] In 2009, the Conpanies' Creditors Arrangenent Act, R S C
1985, c¢. C-36, as anended ("CCAA"), was anended to expressly
provi de that general creditors are to be paid in full before an
equity claimis paid.

[2] This appeal considers the definition of "equity claim in
s. 2(1) of the CCAA. Mrre particularly, the central issue is
whet her clains by auditors and underwiters against the
respondent debtor, Sino-Forest Corporation ("Sino-Forest"), for
contribution and indemity fall within that definition. The
clains arise out of proposed sharehol der class actions for
m srepresentation. [page308]

[ 3] The appellants argue that the supervising judge erred in
concluding that the clains at issue are equity clainms within
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t he neaning of the CCAA and in determning the issue before the
cl ai ms procedure established in Sino-Forest's CCAA proceedi ng
had been conpl et ed.

[4] For the reasons that follow, we conclude that the
supervising judge did not err and accordingly dismss this
appeal .
|1 The Background

(a) The parties

[ 5] Sino-Forest is a Canadian public hol ding conpany that
hol ds the shares of nunerous subsidiaries, which in turn own,
directly or indirectly, forestry assets located principally in
the People's Republic of China. Its common shares are listed on
the Toronto Stock Exchange. Sino-Forest also issued
approximately $1.8 billion of unsecured notes, in four series.
Trading in Sino-Forest shares ceased on August 26, 2011, as a
result of a cease-trade order nmade by the Ontario Securities
Comm ssi on.

[6] The appellant underwiters [See Note 1 bel ow] provided
underwriting services in connection with three separate Sino-
Forest equity offerings in June 2007, June 2009 and Decenber
2009, and four separate Sino-Forest note offerings in July
2008, June 2009, Decenber 2009 and Cctober 2010. Certain
underwiters entered into agreenents with Sino-Forest in which
Si no- Forest agreed to indemify the underwiters in connection
wth an array of matters that could arise fromtheir
participation in these offerings.

[ 7] The appellant BDO Limted ("BDO') is a Hong Kong-based
accounting firmthat served as Sino-Forest's auditor between
2005 and August 2007, and audited its annual financi al
statenents for the years ended Decenber 31, 2005 and Decenber
31, 2006.

[ 8] The engagenent agreenents governing BDO s audits of Sino-
Forest provided that the conpany's managenent bore the
primary responsibility for preparing its financial statenents
in accordance with generally accepted accounting principles
(" GAAP") [page309] and inplenenting internal controls to

2012 ONCA 816 (CanLlI)



prevent and detect fraud and error in relation to its financial
reporting.

[9] BDO s audit report for 2006 was incorporated by reference

into a June 2007 prospectus issued by Sino-Forest regarding the

offering of its shares to the public. This use by Sino-Forest
was governed by an engagenent agreenent dated May 23, 2007 in
whi ch Si no-Forest agreed to indemify BDO in respect of any
clains by the underwiters or any third party that arose as a
result of the further steps taken by BDOin relation to the

i ssuance of the June 2007 prospectus.

[ 10] The appellant Ernst & Young LLP ("E&Y") served as Sino-
Forest's auditor for the years 2007 to 2012, and delivered
auditors' reports with respect to the consolidated financi al
statenents of Sino-Forest for fiscal years ended Decenber 31
2007 to 2010, inclusive. In each year for which it prepared a
report, E&Y entered into an audit engagenent letter wth Sino-
Forest in which Sino-Forest undertook to prepare its
financial statenments in accordance with GAAP, design and
i npl ement internal controls to prevent and detect fraud and
error, and provide E& with its conplete financial records and
related informati on. Sonme of these letters contained an
indemmity in favour of E&Y.

[ 11] The respondent Ad Hoc Comm ttee of Notehol ders consists
of not ehol ders owni ng approxi mately one-half of Sino-Forest's
total notehol der debt. [See Note 2 below They are creditors
who have debt cl ainms agai nst Sino-Forest; they are not equity
cl ai mant s.

[ 12] Sino-Forest has insufficient assets to satisfy all the
clainms against it. To the extent that the appellants' clains
are accepted and are treated as debt clains rather than equity
claims, the noteholders' recovery will be di m nished.

(b) The class actions

[13] In 2011 and January of 2012, proposed class actions were
commenced in Ontario, Quebec, Saskatchewan and New York State
agai nst, anongst others, Sino-Forest, certain of its officers,
directors and enpl oyees, BDO, E&Y and the underwiters. Sino-
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Forest is sued in all actions. [See Note 3 bel ow] [page310]

[ 14] The proposed representative plaintiffs in the class
actions are sharehol ders of Sino-Forest. They allege that Sino-
Forest repeatedly m srepresented its assets and financi al
situation and its conpliance with GAAP in its public
di scl osure; the appellant auditors and underwiters failed to
detect these m srepresentations; and the appellant auditors
m srepresented that their audit reports were prepared in
accordance wth generally accepted auditing standards (" GAAS").
The representative plaintiffs claimthat these
m srepresentations artificially inflated the price of Sino-
Forest's shares and that proposed class nenbers suffered
damages when the shares fell after the truth was revealed in
2011.

[ 15] The representative plaintiffs in the Ontario class
action seek approximately $9.2 billion in danmages. The Quebec,
Saskat chewan and New York class actions do not specify the
guant um of danmages sought.

[ 16] To date, none of the proposed class actions has been
certified.
(c) CCAA protection and proofs of claim

[17] On March 30, 2012, Sino-Forest sought protection
pursuant to the provisions of the CCAA Mrawetz J. granted the
initial order which, anong other things, appointed FTI
Consul ting Canada Inc. as the nonitor and stayed the class
actions as agai nst Sino-Forest. Since that tine, Mrawetz J.
has been the supervising judge of the CCAA proceedi ngs. The
initial stay of the class actions was extended and broadened by
order dated May 8, 2012.

[18] On May 14, 2012, the supervising judge granted an
unopposed cl ai ns procedure order which established a procedure
to file and determ ne cl ai n8 agai nst Si no- Forest.

[ 19] Thereafter, all of the appellants filed individual
proofs of claimagainst Sino-Forest seeking contribution and
indemmity for, anong other things, any anounts that they are
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ordered to pay as damages to the plaintiffs in the cl ass

actions. Their proofs of claimadvance several different |egal

bases for Sino-Forest's alleged obligation of contribution and

i ndemmi ty, including breach of contract, contractual terns of

i ndemmity, negligent and fraudul ent m srepresentation in tort,

and the provisions of the Negligence Act, RS. O 1990, c. N. 1.
(d) Oder under appeal

[ 20] Sino-Forest then applied for an order that the foll ow ng
clains are equity clains under the CCAA: clains against Sino-
Forest arising fromthe ownership, purchase or sale of an
equity [page3ll] interest in the conpany, including sharehol der
clainms ("sharehol der clains"); and any indemification clains
agai nst Sino-Forest related to or arising fromthe sharehol der
clainms, including the appellants' clains for contribution or
indemmity ("related indemity clains").

[ 21] The notion was supported by the Ad Hoc Conmittee of
Not ehol ders.

[22] On July 27, 2012, the supervising judge granted the
order sought by Sino-Forest and rel eased a conprehensive
endor senent .

[ 23] He concluded that it was not premature to determ ne the
equity clains issue. It had been clear fromthe outset of Sino-
Forest's CCAA proceedings that this issue would have to be
deci ded and that the expected proceeds arising fromany sal es
process would be insufficient to satisfy the clains of
creditors. Furthernore, the issue could be determ ned
i ndependently of the clains procedure and w thout prejudice
bei ng suffered by any party.

[ 24] He al so concluded that both the sharehol der clains and
the related indemity clains should be characterized as equity
clains. In sunmary, he reasoned that
-- the characterization of clainms for indemity turns on the
characterization of the underlying primary clains. The
sharehol der clains are clearly equity clains and they led to
and underlie the related i ndemity cl ai ns;

-- the plain |anguage of the CCAA, which focuses on the nature
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of the claimrather than the identity of the clai mant,
di ctates that both shareholder clains and related i ndemity
clains constitute equity clains;

-- the definition of "equity claint added to the CCAA in 2009
br oadened the scope of equity clains established by pre-
anendnent | uri sprudence;

-- this holding is consistent with the analysis in Return on
| nnovation Capital Ltd. v. Gandi Innovations Ltd., [2011]

O J. No. 3827, 2011 ONSC 5018, 83 C.B.R (5th) 123 (S.C. J.),
which dealt with contractual indemnification clainms of
officers and directors. Leave to appeal was denied by this
court, [2012] O J. No. 31, 2012 ONCA 10, 90 C.B.R (5th)
141; and

-- "[i]t would be totally inconsistent to arrive at a
conclusion that would enable either the auditors or the
underwiters, through a claimfor indemification, to be
treated as creditors [page312] when the underlying actions
of sharehol ders cannot achi eve the sane status" (para. 82).
To hold otherwi se would run counter to the schene
establi shed by the CCAA and would permt an indirect renedy
to the sharehol ders when a direct renedy is unavail abl e.

[ 25] The supervising judge did not characterize the ful

anmount of the clainms of the auditors and underwiters as equity

clainms. He excluded the clainms for defence costs on the basis
that while it was arguable that they constituted clains for
indemity, they were not necessarily in respect of an equity
claim That determnation is not appeal ed.
1l Interpretation of "Equity d aint

(a) Relevant statutory provisions

[26] As part of a broad reform of Canadi an insol vency
| egi sl ation, various anmendnments to the CCAA were proclainmed in
force as of Septenber 18, 2009.

[27] They included the addition of s. 6(8):

6(8) No conprom se or arrangenent that provides for the
paynment of an equity claimis to be sanctioned by the court
unless it provides that all clainms that are not equity clains
are to be paid in full before the equity claimis to be paid.
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Section 22.1, which provides that creditors with equity clains
may not vote at any neeting unless the court orders otherw se,
was al so added.

[ 28] Related definitions of "claini, "equity claim and
"equity interest"” were added to s. 2(1) of the CCAA

2(1) In this Act,

"clain neans any indebtedness, liability or obligation of
any kind that would be a claimprovable within the neani ng of
section 2 of the Bankruptcy and Insol vency Act;

"equity clainl neans a claimthat is in respect of an equity
interest, including a claimfor, anong others,
(a) a dividend or simlar paynent,
(b) a return of capital
(c) a redenption or retraction obligation, [page313]
(d) a nonetary loss resulting fromthe ownership,
purchase or sale of an equity interest or fromthe
rescission, or, in Quebec, the annul nent, of a
purchase or sale of an equity interest, or
(e) contribution or indemity in respect of a claim
referred to in any of paragraphs (a) to (d);

"equity interest" nmeans
(a) in the case of a conpany other than an inconme

trust, a share in the conpany -- or a warrant or
option or another right to acquire a share in the
conpany -- other than one that is derived froma

convertible debt, and
(b) in the case of an inconme trust, a unit in the
incone trust -- or a warrant or option or another
right to acquire a unit in the income trust
-- other than one that is derived froma
convertible debt[.]
(Enmphasi s added)

[29] Section 2 of the Bankruptcy and Insolvency Act, R S. C
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1985, c. B-3 ("BIA") defines a "claimprovable in bankruptcy".
Section 121 of the BIAin turn specifies that clainms provable
i n bankruptcy are those to which the bankrupt is subject.

2. "claimprovable in bankruptcy", "provable claini or
"claimprovabl e" includes any claimor liability provable
i n proceedi ngs under this Act by a creditor;

121(1) Al debts and liabilities, present or future, to
whi ch the bankrupt is subject on the day on which the
bankrupt becomes bankrupt or to which the bankrupt may becone
subj ect before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt
beconmes bankrupt shall be deened to be clainms provable in
proceedi ngs under this Act.
(Enmphasi s added)

(b) The legal framework before the 2009 anmendnents

[ 30] Even before the 2009 anendnments to the CCAA codified the
treatnment of equity clains, the courts subordi nated sharehol der
equity clains to general creditors' clains in an insolvency. As
t he supervising judge described [at paras. 23-25]:

Essenti ally, sharehol ders cannot reasonably expect to
mai ntain a financial interest in an insolvent conpany where
creditor clains are not being paid in full. Sinply put,
shar ehol ders have no economc interest in an insolvent
enterprise.

The basis for the differentiation flows fromthe
fundamental ly different nature of debt and equity
i nvest ments. Sharehol ders have unlimted upside potenti al
when purchasi ng shares. Creditors have no corresponding
upsi de potential. [page3l4]

As a result, courts subordinated equity clains and denied
such clainms a vote in plans of arrangenent.
(Citations omtted) [See Note 4 bel ow

(c) The appellants' subm ssions
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[ 31] The appellants essentially advance three argunents.

[32] First, they argue that on a plain reading of s. 2(1),
their clains are excluded. They focus on the openi ng words of
the definition of "equity claini and argue that their clains
agai nst Sino-Forest are not clains that are "in respect of an
equity interest" because they do not have an equity interest in
Si no- Forest. Their relationships with Sino-Forest were purely
contractual and they were armi s-length creditors, not
sharehol ders wth the risks and rewards attendant to that
position. The policy rational e behind ranking sharehol ders
bel ow creditors is not furthered by characterizing the
appellants' clains as equity clains. They were service
providers with a contractual right to an indemity from Sino-
For est.

[ 33] Second, the appellants focus on the term"claini in
para. (e) of the definition of "equity claint, and argue that
the clains in respect of which they seek contribution and
indemmity are the sharehol ders' clains against themin court
proceedi ngs for damages, which are not "clains" against Sino-
Forest provable within the neaning of the Bl A and,
therefore, not "clainms" withins. 2(1). They submt that the
supervising judge erred in focusing on the characterization of
the underlying primary clains.

[34] Third, the appellants submt that the definition of
"equity claint is not sufficiently clear to have changed the
existing law. It is assuned that the |egislature does not
intend to change the common | aw wi t hout "expressing its
intentions to do so with irresistible clearness”: Parry Sound
(District) Social Services Adm nistration Board v. Ontario
Publ i c Service Enpl oyees Union, Local 324, [2003] 2 S.C. R 157,
[2003] S.C.J. No. 42, 2003 SCC 42, at para. 39, citing
Goodyear Tire & Rubber Co. of Canada v. T. Eaton Co., [1956]
S.CR 610, [1956] S.C.J. No. 37, at p. 614 S.C R The
appel  ants argue that the supervising judge's interpretation of
"equity claint dramatically alters the comon [page315] | aw
as reflected in National Bank of Canada v. Merit Energy Ltd.,
[2001] A.J. No. 918, 2001 AB@B 583, 294 A R 15, affd [2002]
A.J. No. 6, 2002 ABCA 5, 317 AR 319. There, the court
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determ ned that in an insolvency, clains of auditors and
underwiters for indemification are not to be treated in the
sanme manner as cl ains by sharehol ders. Furthernore, the Senate
debat es that preceded the enactnent of the anmendnents did not
specifically cooment on the effect of the anendnents on cl ains
by auditors and underwiters. The anmendnents shoul d be
interpreted as codifying the pre-existing common | aw as
reflected in National Bank of Canada v. Merit Energy Ltd.

[ 35] The appellants argue that the decision of Return on
| nnovation Capital Ltd. v. Gandi |nnovations Ltd. is
di stingui shabl e because it dealt with the characterization of
clains for danmages by an equity investor against officers and
directors, and it predated the 2009 anendnents. |In any event,
this court confirned that its decision denying | eave to appeal
shoul d not be read as a judicial precedent for the
interpretation of the nmeaning of "equity claint in s. 2(1) of
t he CCAA.
(d) Analysis
(1) I'ntroduction

[ 36] The exercise before this court is one of statutory
interpretation. W are therefore guided by the follow ng oft-
cited principle fromEl ner A Driedger, Construction of
Statutes, 2nd ed. (Toronto: Butterworths, 1983), at p. 87:

[ T]he words of an Act are to be read in their entire context
and in their granmatical and ordinary sense harnoniously with
the schene of the Act, the object of the Act, and the
intention of Parlianent.

[37] W agree with the supervising judge that the definition

of equity claimfocuses on the nature of the claim and not the

identity of the claimant. In our view, the appellants' clains
for contribution and indemmity are clearly equity clains.

[ 38] The appellants' argunments do not give effect to the
expansi ve | anguage adopted by Parlianment in defining "equity
claim and read in | anguage not incorporated by Parlianent.
Their interpretation would render para. (e) of the definition
meani ngl ess and defies the |logic of the section.
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(11) The expansive | anguage used

[39] The definition incorporates two expansive terns.

[40] First, Parlianment enployed the phrase "in respect of"
twce in defining equity claim in the opening portion of the
definition, it refers to an equity claimas a "claimthat is in
respect of [page316] an equity interest”, and in para. (e) it
refers to "contribution or indemity in respect of a claim
referred to in any of paragraphs (a) to (d)" (enphasis added).

[41] The Suprene Court of Canada has repeatedly held that the
words "in respect of" are "of the w dest possible scope”,
conveyi ng sone |link or connection between two rel ated subjects.
I n Canadi anOxy Chem cals Ltd. v. Canada (Attorney General),
[1999] 1 S.C R 743, [1998] S.C.J. No. 87, at para. 16,
citing R v. Nowegijick, [1983] 1 S CR 29, [1983] S.C J. No.
5 at p. 39 SCR, the Supreme Court held as foll ows:

The words "in respect of" are, in my opinion, words of the
w dest possi bl e scope. They inport such neanings as "in
relation to", "with reference to" or "in connection with".
The phrase "in respect of" is probably the w dest of any
expression intended to convey sone connection between two
rel ated subject matters.
(Enphasi s added i n Canadi anOxy)
That court also stated as follows in Markevich v. Canada,
[2003] 1 S.CR 94, [2003] S.C.J. No. 8, 2003 sSCC 9, at
para. 26

The words "in respect of" have been held by this Court to be
wor ds of the broadest scope that convey sone |ink between two
subj ect matters.

(Gtations omtted)

[42] It is conceded that the sharehol der cl ai ns agai nst Si no-

Forest are clains for "a nonetary loss resulting fromthe
owner ship, purchase or sale of an equity interest”, within the
meani ng of para. (d) of the definition of "equity claim. There
is an obvious |link between the appellants' clains against Sino-
Forest for contribution and indemity and the sharehol ders
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cl ai ns agai nst Sino-Forest. The | egal proceedi ngs brought by

t he sharehol ders asserted their clainms against Sino-Forest
together with their clains against the appellants, which gave
rise to these clains for contribution and i ndemmity. The causes
of action asserted depend |largely on comon facts and seek
recovery of the sane | oss.

[43] The appellants' clainms for contribution or indemity
agai nst Sino-Forest are therefore clearly connected to or "in
respect of" a claimreferred to in para. (d), nanely, the
shar ehol ders' cl ainms agai nst Sino-Forest. They are clains in
respect of equity clains by shareholders and are provable in
bankr upt cy agai nst Si no- Forest.

[ 44] Second, Parliament also defined equity claimas
"including a claimfor, anong others", the clains described
in paras. (a) to (e). The Suprenme Court has held that this
phrase "including” indicates that the preceding words -- "a
claimthat is in respect of an equity interest"” -- should be
gi ven an expansive [page3l7] interpretation, and include
matters which m ght not otherwi se be within the nmeaning of the
term as stated in National Bank of G eece (Canada) v.
Kat si konouris, [1990] 2 S.C R 1029, [1990] S.C. J. No. 95, at
p. 1041 S.C.R:

[ T] hese words are terns of extension, designed to enlarge the
meani ng of preceding words, and not to limt them

[ T]he natural inference is that the drafter will provide a
specific illustration of a subset of a given category of
things in order to make it clear that that category extends
to things that m ght otherw se be expected to fall outside
it.

[ 45] Accordingly, the appellants' clains, which clearly fal
within para. (e), are included within the neaning of the phrase
a "claimthat is in respect of an equity interest".

(ti1) What Parlianment did not say

[46] "Equity claim is not confined by its definition, or by
the definition of "claint, to a claimadvanced by the hol der of
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an equity interest. Parlianment could have, but did not, include
| anguage in para. (e) restricting clainms for contribution or
indemmity to those nmade by sharehol ders.

(tv) An interpretation that avoids surplusage

[47] A claimfor contribution arises when the claimnt for
contribution has been sued. Section 2 of the Negligence Act
provides that a tortfeasor may recover contribution or
indemmity fromany other tortfeasor who is, or would if sued
have been, liable in respect of the damage to any person
suffering danage as a result of a tort. The securities
| egi sl ation of the various provinces provides that an issuer,
its underwiters and, if they consented to the disclosure of
information in the prospectus, its auditors, anong others, are
jointly and severally liable for a msrepresentation in the
prospectus, and provides for rights of contribution. [See Note
5 bel ow] [page318]

[ 48] Counsel for the appellants were unable to provide a
satisfactory exanple of when a holder of an equity interest in
a debtor conpany woul d seek contribution under para. (e)
agai nst the debtor in respect of a claimreferred to in any of
paras. (a) to (d). In our view, this indicates that para. (e)
was drafted wwth clainms for contribution or indemity by non-
shar ehol ders rather than shareholders in mnd

[49] If the appellants' interpretation prevailed, and only a
person with an equity interest could assert such a claim para.
(e) would be rendered neaningless, and as Lanmer C.J.C. wote
in R v. Proulx, [2000] 1 S.C.R 61, [2000] S.C.J. No. 6, 2000
SCC 5, at para. 28:

It is a well accepted principle of statutory interpretation
that no | egislative provision should be interpreted so as to
render it nere surplusage.

(v) The schene and | ogic of the section

[ 50] Moreover, |looking at s. 2(1) as a whole, it would appear
that the renedi es avail able to sharehol ders are all addressed
by s. 2(1)(a) to (d). The logic of s. 2(1)(a) to (e) therefore
al so supports the notion that para. (e) refers to clains for
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contribution or indemity not by sharehol ders, but by others.
(vi) The legislative history of the 2009 anendnents

[ 51] The appellants and the respondents each argue that the
| egislative history of the anendnents supports their respective
interpretation of the term"equity claim'. W have carefully
considered the legislative history. The [imted comentary is
brief and inprecise. The cl ause-by-clause analysis of Bill G 12
coments that "[a]n equity claimis defined to include any
claimthat is related to an equity interest”. [See Note 6
below] Wile, as the appellants submt, there was no specific
reference to the position of auditors and underwiters, the
desirability of greater conformty wth United States
i nsol vency law to avoid forum shoppi ng by debtors was
hi ghl i ghted in 2003, sone four years before the definition of
"equity clain was included in Bill C 12.

[52] In this instance, the legislative history ultimtely
provided very little insight into the intended neaning of the
anendnents. W have been gui ded by the plain words used by
Parlianment in reaching our conclusion. [page319]

(vii) Intent to change the conmmon | aw

[53] In our view, the definition of "equity claint is
sufficiently clear to alter the pre-existing conmon | aw
Nat i onal Bank of Canada v. Merit Energy Ltd., an Al berta
deci sion, was the single case referred to by the appellants
that addressed the treatnent of auditors' and underwiters'
clainms for contribution and indemity in an insolvency before
the definition was enacted. As the supervising judge noted, in
a nore recent decision, Return on Innovation Capital Ltd. v.
Gandi I nnovations Ltd., the courts of this province adopted a
nor e expansi ve approach, holding that contractual
indemmification clains of directors and officers were equity
cl ai ns.

[ 54] W are not persuaded that the practical effect of the
change to the law i npl enented by the enactnent of the
definition of "equity claim is as dramatic as the appellants
suggest. The operations of many auditors and underwiters
extend to the United States, where contingent clains for
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rei nbursenment or contribution by entities "liable with the
debtor" are disallowed pursuant to 502(e)(1)(B) of the U S
Bankruptcy Code, 11 U S.C. S. [See Note 7 bel ow]

(viii) The purpose of the legislation

[ 55] The supervising judge indicated that if the clains of
auditors and underwiters for contribution and i ndemity were
not included within the meaning of "equity claini, the CCAA
woul d permt an indirect renmedy to the sharehol ders when a
direct remedy is not available. W woul d express this concept
differently.

[56] In our view, in enacting s. 6(8) of the CCAA, Parlianent
intended that a nonetary | oss suffered by a sharehol der (or
ot her holder of an equity interest) in respect of his or her
equity interest not dimnish the assets of the debtor avail abl e
to general creditors in a restructuring. If a sharehol der sues
auditors and underwiters in respect of his or her loss, in
addition to the debtor, and the auditors or underwiters assert
clainms of contribution or indemity against the debtor, the
assets of the debtor available to general creditors would be
di m ni shed by the anobunt of the clainms for contribution and

i ndemmity. [page320]

|V Prematurity

[57] We are not persuaded that the supervising judge erred by
determ ning that the appellants' clainms were equity clains
before the clains procedure established in Sino-Forest's CCAA
proceedi ng had been conpl et ed.

[ 58] The supervising judge noted, at para. 7 of his
endorsenent, that fromthe outset, Sino-Forest, supported by
the nonitor, had taken the position that it was inportant that
t hese proceedi ngs be conpl eted as soon as possible. The need to
address the characterization of the appellants' clainms had al so
been clear fromthe outset. The appellants have not identified
any prejudice that arises fromthe determ nation of the issue
at this stage. There was no additional information that the
appel l ants have identified that was not before the supervising
judge. The nonitor, a court-appointed officer, supported the
nmoti on procedure. The supervising judge was well positioned to
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det erm ne whet her the procedure proposed was premature and, in
our view, there is no basis on which to interfere with the
exercise of his discretion.

V Sunmary

[59] In conclusion, we agree with the supervising judge that
the appellants' clains for contribution or indemity are equity
claims within s. 2(1)(e) of the CCAA

[60] We reach this conclusion because of what we have said
about the expansive | anguage used by Parlianent, the |anguage
Parlianent did not use, the avoidance of surplusage, the | ogic
of the section and what, fromthe foregoing, we conclude is the
pur pose of the 2009 anendnents as they relate to these
pr oceedi ngs.

[61] We see no basis to interfere with the supervising
judge' s decision to consider whether the appellants' clains
were equity clainms before the conpletion of the clains
pr ocedure.

VI Disposition

[62] This appeal is accordingly dismssed. As agreed, there
wi Il be no costs.

Appeal dism ssed.

Not es

Note 1: Credit Suisse Securities (Canada) Inc., TD Securities
Inc., Dundee Securities Corporation (now known as DWM
Securities Inc.), RBC Dom nion Securities Inc., Scotia Capital
Inc., CBC Wrld Markets Inc., Merrill Lynch Canada Inc.,
Canaccord Financial Ltd. (now known as Canaccord Genuity
Corp.), Maison Placenents Canada Inc., Credit Suisse Securities
(USA) LLC and Merrill Lynch, Pierce, Fenner & Smth
| ncor porated, successor by nerger to Banc of America Securities
LLC.
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Note 2: Noteholders holding in excess of $1.296 billion, or
72 per cent, of Sino-Forest's approximately $1.8 billion in
not ehol ders' debt have executed witten support agreenents in
favour of the Sino-Forest CCAA plan as of March 30, 2012. These
i ncl ude notehol ders represented by the Ad Hoc Commttee of

Not ehol ders.

Note 3: None of the appellants are sued in Saskatchewan and
all are sued in Ontario. E&Y is also sued in Quebec and New
York and the appellant underwiters are also sued in New York.

Note 4: The supervising judge cited the foll owm ng cases as
authority for these propositions: Blue Range Resource Corp.
(Re), [2000] A.J. No. 14, 2000 AB@B 4, 259 AR 30; Stelco
Inc. (Re), [2006] O J. No. 276, 17 C.B.R (5th) 78 (S.C. J.);
Central Capital Corp. (Re) (1996), 27 OR (3d) 494, [1996]
O J. No. 359 (C A ); Nelson Financial Goup Ltd. (Re), [2010]
O J. No. 4903, 2010 ONSC 6229, 71 C.B.R (5th) 153 (S.C. J.);
Eart hFi rst Canada Inc. (Re), [2009] A J. No. 749, 2009 ABQB
316, 56 C.B.R (5th) 102.

Note 5: Securities Act, RS O 1990, c. S. 5, s. 130(1), (8);
Securities Act, RS A 2000, c. S-4, s. 203(1), (10);
Securities Act, RS B.C. 1996, c. 418, s. 131(1), (11); The
Securities Act, CC.SSM c. S50, s. 141(1), (11); Securities
Act, S.N.B. 2004, c. S-5.5, s. 149(1), (9); Securities Act,
RS NL. 1990, c. S 13, s. 130(1), (8); Securities Act,

RS NS 1989, c. 418, s. 137(1), (8); Securities Act, S. Nu.
2008, c¢. 12, s. 111(1), (12); Securities Act, S.NWT. 2008, c.
10, s. 111(1), (12); Securities Act, RS.P.E. 1. 1988, c. S-3.1
s. 111(1), (12); Securities Act, RS.Q, c. V-1.1, ss. 218

219, 221; The Securities Act, 1988, S.S. 1988-89, c. S 42.2, s.
137(1), (9); Securities Act, S.Y. 2007, c. 16, s. 111(1), (13).

Note 6: W understand that this analysis was before the
Standi ng Senate Conm ttee on Banking, Trade and Comerce in
2007.

Note 7: The United States Bankruptcy Court for the District
of Delaware in In Re: Md-Anerican Waste Systens, Inc., 228
B.R 816 (Bankr. Del. 1999) indicated that this provision
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applies to underwiters' clains, and reflects the policy

rati onal e that such stakeholders are in a better position to
evaluate the risks associated with the issuance of stock than
are general creditors.
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