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Recently in Matal v. Tam, the Supreme Court held that the
disparagement clause of the Lanham Act was unconstitutional. The
disparagement clause prevented registration of disparaging trademarks —
Le., marks that were offensively disparaging toward individuals — such
that the clause could have induced mark owners to refrain from speaking
offensive views. The potential for self-censorship led the Court to
recognize a First Amendment violation. Importantly, the Justices
unanimously agreed that the clause was viewpoint discriminatory.
Viewpoint discrimination was damning. This central point of Tam calls
into question another clause in the Lanham Act — the scandalous clause
— which prevents registration of marks that are offensive to the public’s
sense of decency and propriety. Simply put, does Tam suggest the
unconstitutionality of the scandalous clause?

The Federal Circuit recently answered this question in In re Brunetti,
holding that in view of Tam, the scandalous clause violated the First
Amendment. This Essay concludes otherwise. The Essay argues that the
scandalous clause does not violate the First Amendment if the clause is
interpreted as restricting only sexually-explicit and vulgar content. In
particular, this interpretation implies that the clause is viewpoint neutral
because viewpoint discrimination entails the government targeting content
that communicates an opposable view — i.e., an opinion or assertion.
Content that is sexually explicit or vulgar does not communicate an
opposable view: sexually-explicit content exists to stimulate a sexual
response; vulgar content exists to evoke emotive force. Neither represents
an opinion that may be disagreed with. Indeed, unlike in Tam, the
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offensiveness of such content does not stem from any idea that the content
proposes. Rather, the offensiveness derives from the public display and
social effects of the content. And that matters in the viewpoint analysis.
Furthermore, the proper framework for evaluating the scandalous clause’s
restriction of speech must be the limited public forum. Under that
Jramework, various reasons justify the content-based restriction of the
scandalous clause. Thus, as a viewpoint-neutral restriction that is Jjustified
under the limited-public-forum doctrine, the scandalous clause is
constitutional.
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INTRODUCTION

In Matal v. Tam, the Supreme Court unanimously held that the
disparagement clause of the Lanham Act violated the First
Amendment.! The disparagement clause prohibited trademark
registration of any expression that disparaged a person, belief,
institution, or national symbol.2 That prohibition could have caused
mark owners to self-censor the content of their marks, threatening free
speech.3 Crucial to the Court’s decision was the conclusion that the
disparagement clause was viewpoint discriminatory.# All members of
the Court agreed with this conclusion, despite the fact that the
disparagement clause did not single out any particular disparaging
view.> The Court’s conclusion of viewpoint discrimination precluded
any special consideration based on the context of the trademark
system, namely, either as commercial speech or a limited public
forum.® Context did not matter. Viewpoint discrimination was
damning.”

1 Matal v. Tam, 137 S. Ct. 1744 (2017). The facts of Matal v. Tam concern a rock
band that applied for federal trademark registration of the band’s name, “The Slants.”
Id at 1751. “Slants” is a disparaging term for Asian persons. Id. At the time the band
sought registration for that name, the Lanham Act provided that marks which
disparaged persons could not be registered. See 15 U.S.C. § 1052(a) (2018). The Patent
and Trademark Office (“PTO”) accordingly denied the band’s application for
registration. Tam, 137 S. Ct. at 1751. Reversing the PTO’s decision, the Supreme Court
ruled that this “disparagement clause” of the Lanham Act was unconstitutional. Id.

2 15U.S.C. § 1052(a).

3 In re Tam, 808 F.3d 1321, 1341 (Fed. Cir. 2016) (describing self-censorship
that could result from the disparagement clause), affg 137 S. Ct. at 1751.

* See Tam, 137 S. Ct. at 1763 (Alito, J.) (plurality opinion); id. at 1765-67
(Kennedy, J., concurring in part).

5 Id. at 1751 (majority opinion). Although all eight members of the Court held
the clause to be unconstitutional, they did not join in one complete opinion. Justice
Samuel Alito wrote a few sections for the combined Court and a few sections in which
only three other justices joined. Id. Justice Anthony Kennedy wrote a concurrence, in
which three other justices joined. Id. at 1765 (Kennedy, J., concurring in part). In the
end, there was agreement on only two points relevant to the discussion of this Essay:
(1) the disparagement clause violated the First Amendment; and (2) the
disparagement clause constituted viewpoint-based content discrimination. See id. at
1751 (majority opinion) (a portion of the majority opinion joined by all justices,
concluding that the disparagement clause violates the First Amendment); id. at 1763
(Alito, J.) (plurality opinion) (opining that the disparagement clause is viewpoint
discriminatory); id. at 1765-67 (Kennedy, J., concurring in part) (elaborating on the
majority’s finding that the clause is viewpoint discriminatory).

6 Id. at 1761-65 (Alito, J.) (plurality opinion.)

7 Justice Alito opined that although the limited-public-forum doctrine might be
the appropriate framework for evaluating content restrictions in the trademark
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The reasoning of Tam suggests that other content-based restrictions
in the Lanham Act may be unconstitutional, and in particular, the
scandalous clause.# The scandalous clause denies trademark
registration for marks that “give offense to the conscience or moral
feelings,” and under Tam, “[gliving offense is a viewpoint.”10 Hence,
the language of Tam seems to straightforwardly imply that the
scandalous clause violates the Free Speech Clause of the First
Amendment. Indeed, the Federal Circuit held the scandalous clause to
be unconstitutional in the recent case of In re Brunetti.!! Given this
straightforward reasoning and Federal Circuit precedent, is there even
an argument to be made? The answer is an unequivocal yes. There is a
constitutional interpretation of the scandalous clause that the Supreme
Court must adopt.

This Essay argues that the scandalous clause is indeed viewpoint
neutral and that its subject-matter content discrimination is justified
under the limited-public-forum doctrine. The Essay first recognizes
that the broad definition the Federal Circuit has applied to scandalous
is problematic under the reasoning of Tam.12 Accordingly, the Essay
proposes a narrower definition, reflecting a description of the sort of
content that courts have deemed to be scandalous. That narrower
definition is simply sexually-explicit or vulgar content.

Under this narrower definition of scandalous, the Essay argues that
the Lanham Acts restriction of scandalous content is viewpoint
neutral. In support of this argument, the Essay posits that viewpoint

system, the disparagement clause could not pass muster because it is viewpoint
discriminatory. Id. at 1763. Kennedy's concurring opinion focused solely on the
viewpoint discriminatory nature of the disparagement clause. Id. at 1765-69
(Kennedy, J., concurring in part). He argued that because the clause was viewpoint
discriminatory, Alito’s additional analysis of the clause was unnecessary. See id. at
1765. Hence, the linchpin for both the Alito and Kennedy opinions was the
conclusion that the disparagement clause was viewpoint discriminatory. Importantly,
neither justice discussed implications of his opinion on the scandalous clause of the
Lanham Act.

8 See 15U.S.C. § 1052(a) (2018).

9 In re McGinley, 660 F.2d 481, 485 (C.C.P.A. 1981) (internal quotation marks
omitted), abrogated by In re Tam, 808 F.3d 1321, 1341 (Fed. Cir. 2016).

1 Tam, 137 S. Ct. at 1763 (Alito, J.) (plurality opinion).

1 877 F.3d 1330, 1335 (Fed. Cir. 2017) (“We conclude, however, that [the
Lanham Act]’s bar on registering immoral or scandalous marks is an unconstitutional
restriction of free speech.”).

12 See id. at 1354-55 (“This court and its predecessor have consistently defined
‘scandalous’ as ‘shocking to the sense of truth, decency, or propriety; disgraceful;
offensive; disreputable; giving offense to the conscience or moral feelings; or calling
out for condemnation.™).
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discrimination occurs only if a restriction targets content that
comprises viewpoints.!* And to be a viewpoint, the content must
reflect an asserted opinion of the speaker; some sort of debatable
proposition must be present in the expression.!* From a theoretical
perspective, this makes sense. The theory that gives rise to the
doctrine of viewpoint discrimination — the marketplace of ideas —
protects the laissez-faire process of ideas competing against each
other.1% For that process to work, ideas must oppose each other, which
means that the ideas must consist of content that is debatable or
opposable. As a result, free-speech’s heightened protection against
viewpoint discrimination applies only to debatable content, or in other
words, opposable assertions.

This simple principle suggests the viewpoint neutrality of the
scandalous clause. Scandalous content exists to cause a sexually
stimulating experience for its audience or to evoke emotional force or
emphasis; the content does not propose or set forth a belief or
opinion.!¢ Simply put, scandalous content lacks a viewpoint, so its
restriction cannot be viewpoint discriminatory.

With respect to the specific conclusion in Tam that “[gliving offense
is a viewpoint,”” this statement does not apply to the offensiveness
caused by scandalous marks.!8 Giving offense is a viewpoint if, and
only if, the offense arises as a result of the idea itself.19 With respect to
disparaging marks, the mark’s idea directly causes the offense that
makes it disparaging. For instance, the disparaging mark “down with
librarians!” is disparaging because the idea communicated by the
content — that librarians should be banished — is itself the offensive
proposition. By contrast, an offense caused by a scandalous mark does
not usually result from the idea itself that the content communicates.
Rather, the offense results from the public visibility of the content.
Consider, for instance, a picture of a nude couple engaged in sexual
activity, which would likely be scandalous. The public does not take
offense at, or even disagree with, the idea of a nude couple engaged in
sexual activity; the idea of sex is well-accepted in society.20 The public,

13 See discussion infra Section 11.A.1.

14 See discussion infra Section I1.A.1.

15 See discussion infra Section ILA.1.

16 See discussion infra Section ILA.

17 Matal v. Tam, 137 S. Ct. 1744, 1763 (2017) (Alito, J.) (plurality opinion).
18 See discussion infra Section ILA.

19 See discussion infra Section IL.B.

20 See discussion infra Section I1.B.
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however, does take offense at the public visibility of that picture. The
idea itself is not disagreeable; only its public visibility is.

Offensiveness caused by the public visibility of expression finds
support in the law. The tort of invasion of privacy is instructive: one
type of privacy invasion is based on the offensiveness that is caused by
the public visibility of an expression of private facts.2! Furthermore,
the secondary-effects doctrine, which often applies to indecent
content, further indicates that offense at public visibility of expression
is not a viewpoint.22

Having concluded that the scandalous clause is not viewpoint
discriminatory, this Essay examines the justifications for its subject-
matter discrimination.?? The Essay evaluates three reasons for the
restriction: promoting the psychological well-being of minors;
furthering efficient transactions in the commercial marketplace; and
preventing inefficiencies based on imperfect information relating to
harmful effects of pornography. In this evaluation, the Essay considers
the appropriate framework of review: strict scrutiny; commercial
speech; or limited public forum. It concludes that the limited public
forum is the appropriate framework for evaluating the Lanham Acts
content discrimination, and that under that framework, the cited
reasons justify the scandalous clause.

Part I of this Essay examines the meaning of scandalous. It argues
that courts should adopt a narrower meaning than the Federal Circuit
applied prior to the Tam decision. Part II argues that under this
narrower meaning, the scandalous clause is viewpoint neutral. It relies
on the marketplace-of-ideas theory to argue that expression must
include some sort of opposable assertion to be protected under the
viewpoint-discrimination doctrine. Applying this principle, Part II
concludes that the scandalous clause is viewpoint neutral because
scandalous content exists to stimulate a sexual response or evoke
emotion rather than to assert a proposition. Part II also argues that the
offense caused by scandalous marks does not derive from the idea
expressed in those marks, thereby distinguishing the scandalous
clause from the disparaging clause in Tam. Part III examines the
reasons for the scandalous clause’s content restrictions, as well as the
proper framework for evaluating those reasons. It concludes that the
reasons should be evaluated within the limited-public-forum

2L See discussion infra Section IL.B.1.
22 See discussion infra Section 11.B.2.
2 See discussion infra Part 111.
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framework, and that within that framework, three reasons justify the
restriction of scandalous marks.

I.  THE MEANING OF SCANDALOUS

The Lanham Act denies trademark registration for marks that
consist of “scandalous matter,” yet the Act does not define
scandalous.2* In the absence of a precise definition, the Federal Circuit
has relied on dictionaries to apply a meaning.2s Those meanings
include “shocking to the sense of truth, decency, or propriety;
disgraceful; offensive; disreputable; giving offense to the conscience or
moral feelings; or calling out for condemnation.”?s As discussed in
Part LA, however, these definitions are constitutionally problematic.
Courts must adopt a different definition, set forth below in Part 1.B,
which avoids these problems.

A.  Content that Is Offensive to Moral Beliefs

The constitutionality of the definitions that the Federal Circuit has
applied to the meaning of scandalous is suspect under the reasoning of
Matal v. Tam. In Tam, the Court struck down the Lanham Acts
requirement that a mark must not disparage persons.?’ Justice Alito’
construed disparaging to mean expression that is offensive to its
victim.2® The characteristic of offensiveness was therefore integral to
the meaning of disparaging. And restricting offensive speech,
according to Alito, threatens “the heart” of the First Amendment.2°
Indeed, all members of the court recognized that the Lanham Act’s

2+ 15U.S.C. § 1052(a) (2018).

3 See, e.g., In re McGinley, 660 F.2d 481, 485 (C.C.P.A. 1981), abrogated by In re
Tam, 808 F.3d 1321, 1341 (Fed. Cir. 2016) (noting that past definitions of scandalous
originate in dictionary); In re Riverbank Canning Co., 95 F.2d 327, 328 (C.C.P.A.
1938) (citing dictionary definitions).

26 In re Brunetti, 877 F.3d 1330, 1355-56 (Fed. Cir. 2017); In re Fox, 702 F.3d
633, 635 (Fed. Cir. 2012); see also McGinley, 660 F.2d at 486; Riverbank Canning Co.,
95 F.2d at 328.

27 Matal v. Tam, 137 S. Ct. 1744, 1751 (2017).

8 See id. at 1763-76 (Alito, J.) (plurality opinion) (explaining that the
disparagement clause denies registration to marks that are “offensive to a substantial
percentage of the members of any group”).

20 Id. at 1764 (Alito, ]J.) (plurality opinion) (“The Government has an interest in
preventing speech expressing ideas that offend. And, as we have explained, that idea
strikes at the heart of the First Amendment. Speech that demeans on the basis of race,
ethnicity, gender, religion, age, disability, or any other similar ground is hateful; but
the proudest boast of our free speech jurisprudence is that we protect the freedom to
express ‘the thought that we hate.”).
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restriction of disparaging speech, or in other words, speech that
offends, is viewpoint discriminatory, and thereby violates the Free
Speech Clause.3® In a section of the opinion that the Justices
unanimously joined, Justice Alito explained: “We now hold that [the
disparagement clause] violates the Free Speech Clause of the First
Amendment. It offends a bedrock First Amendment principle: Speech
may not be banned on the ground that it expresses ideas that
offend.”3! And later, in his plurality opinion, he re-iterated: “Giving
offense is a viewpoint.”32

The reasoning of Tam suggests that, under the Federal Circuit’s past
definitions of scandalous, the scandalous clause is viewpoint
discriminatory.33 Specifically, by denying registration because a mark’s
content shocks the public’s sense of propriety, because a mark offends
the public’s sense of morality, or because the content calls out
condemnation, the scandalous clause restricts content on the basis of
disagreement with moral beliefs. For instance, a mark that promotes
the killing of animals could be deemed scandalous, as could a mark
that decries homosexuality or encourages abortions. Any of these
propositions might be offensive to a substantial composite of the
public’s sense of morality, call out condemnation, or shock the sense
of propriety.3* In short, the disagreeableness of these propositions —
on the grounds of morality — would make them scandalous. The
clause would amount to prohibition of morally offensive speech.
Under this interpretation of scandalous, Tam would straightforwardly
imply the clause’s unconstitutionality.

B.  Content that Is Pornographic and Vulgar

This conclusion that the Federal Circuit's former definition of
scandalous is unconstitutional under Tam does not imply that the
scandalous clause is itself unconstitutional. That the Federal Circuit
has cited dictionary definitions to arrive at a meaning does not suggest

30 See id. at 1763 (Alito, J.) (plurality opinion); id. at 1765 (Kennedy, ]J.,
concurring in part).

31 Id. at 1751 (majority opinion).

32 Id. at 1763 (Alito, J.) (plurality opinion).

33 See In re Brunetti, 877 F.3d 1330, 1355-56 (Fed. Cir. 2017) (holding the
scandalous clause unconstitutional under the broad definition that the Federal Circuit
has previously applied).

3 See In re McGinley, 660 F.2d 481, 485 (C.C.P.A. 1981), abrogated by In re Tam,
808 F.3d 1321, 1341 (Fed. Cir. 2016) (“Whether or not the mark, including
innuendo, is scandalous is to be ascertained from the standpoint of not necessarily a
majority, but a substantial composite of the general public.”).
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that this is the only plausible interpretation of scandalous.3 Indeed,
where it is “fairly possible” to interpret a statute in a way that avoids a
constitutional problem, the statute must be so interpreted.3s

Although several categories of content may be deemed scandalous,”
courts have most often applied the scandalous clause to content that is
pornographic or vulgar38 As a sidenote, the PTO and courts often
apply scandalous in conjunction with the term immoral, which appears
adjacent to scandalous in the Act.3 Yet regardless of its relation to the

* A dictionary is not always the final authority on the legal meaning of a word.
See Ned Snow, The Meaning of Science in the Copyright Clause, 2013 B.Y.U. L. REv.
259, 267-77 (2013) (explaining deficiencies in relying solely on dictionary meaning to
determine meaning of a word in the law). In 1931, the Supreme Court defined
scandalous in the context of a state statute that restrained newspapers from publishing
“scandalous” matter. Near v. Minnesota, 283 U.S. 697, 709 (1931). The Court
recognized the state court’s interpretation of scandalous to mean “detrimental to
public morals and to the general welfare, tending ‘to disturb the peace of the
community’ and ‘to provoke assaults and the commission of crime.” Id.

36 Stern v. Marshall, 564 U.S. 462, 477 (2011) (“[Wle will, where possible,
construe federal statutes so as to avoid serious doubt of their constitutionality.”
(internal quotations omitted)); LN.S. v. St. Cyr., 533 U.S. 289, 299-300 (2001) (“[1]f
an otherwise acceptable construction of a statute would raise serious constitutional
problems, and where an alternative interpretation of the statute is fairly possible, we
are obligated to construe the statute to avoid such problems.” (emphasis added)
(internal quotations and citation omitted)); see, e.g., Bruneiti, 877 F.3d at 1357-58
(Dyk, J., concurring) (interpreting the scandalous clause as applying only to legal
obscenity).

37 See, e.g., In re Riverbank Canning Co., 95 F.2d 327, 329 (C.C.P.A. 1938)
(finding that a religious icon, the Virgin Mary, was scandalous as a trademark for
wine); see also Brunetti, 877 F.3d at 1356 n.7 (citing application of scandalous clause
to content that portrays drugs, violence, and patriotic-symbol disparagement, among
others). None of these other categories seem to arise with as much frequency as the
category of sexual content. Id. at 1358-59 (Dyk, J., concurring). Regardless, the
reasoning that suggests that religiously-irreverent content should not be construed as
scandalous would seem to apply to these other categories as well. A full analysis of
each category, however, might be necessary.

¥ See, e.g., Brunetti, 877 F.3d at 1360 (Dyk, J., concurring) (“[T]he central aim of
the immoral-scandalous provision in this court's cases has been sexual material
reflected in trademarks.”); In re Fox, 702 F.3d 633, 634 (Fed. Cir. 2012) (affirming
denial of registration for sexually-explicit term); In re Boulevard Entm’t, 334 F.3d
1336, 1340 (Fed. Cir. 2003) (“A showing that a mark is vulgar is sufficient to establish
that it ‘consists of or comprises immoral . . . or scandalous matter’ within the meaning
of section 1052(a).”); In re Mavety Media Grp., 33 F.3d 1367, 1373 (Fed. Cir. 1094)
(finding that evidence was unclear whether term referred to “African-American
women as sexual objects™); McGinley, 660 F.2d at 482 (affirming refusal to register
mark depicting genitalia).

# 15 US.C. 8 1052(a) (2018). Compare Fox, 702 F.3d at 634-35 (applying
immoral and scandalous together to deny trademark protection), with McGinley, 660
F.2d at 484 n.6 (“Because of our holding, that appellant’s mark is ‘scandalous,’ it is
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immoral term, the history of scandalous suggests an interpretation that
is at least “fairly possible.” Indeed, the history extends well beyond a
century, which appears a sufficient time period to conclude that its
frequent application to pornographic or vulgar content suggests a
corresponding  meaning.* Interpreting scandalous to mean
pornographic or vulgar seems reasonable, if not fairly possible.

To be clear, pornographic content means content that is sexually
explicit in a way that indicates an intent of the speaker to stimulate a
sexual response in his or her audience.# Vulgar content means
content that is lewd or profanely indecent.*2 Given the obvious overlap
between these definitions, the law often treats pornography and
vulgarity, often under the label of “indecent speech.”® Notably,
pornography and vulgarity do mnot necessarily constitute legal
obscenity which lacks First Amendment protection.* The Parts below
conclude that by narrowing the meaning of scandalous to this specific
content — i.e., pornography and vulgarity — the Court would avoid
the constitutional problems inherent in the more general definition
that the Federal Circuit has applied in the past.

II.  VIEWPOINT NEUTRALITY

Perhaps the most pivotal issue in the constitutional analysis of the
scandalous clause is whether that clause is viewpoint neutral. Crucial
to the Supreme Court’s decision in Matal v. Tam was the conclusion
that the disparagement clause was viewpoint discriminatory.*s All

unnecessary to consider whether appellant’s mark is ‘immoral.” We note the dearth of
reported trademark decisions in which the term ‘immoral’ has been directly applied.”).

0 See Trademark Act of 1905, sec. 5(a), Pub. L. No. 84, 33 Stat. 724 (prohibiting
trademark registration for scandalous or immoral matter in an earlier copyright act,
later replaced by the Lanham Act).

# For this meaning of pornography, see Jennifer E. Rothman, Sex Exceptionalism
in Intellectual Property, 23 STAN. L. & POL'Y REv. 119, 121 n.8 (2012).

42 See Vulgar, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/
dictionary/vulgar (last visited Feb. 12, 2018).

* See, e.g., F.C.C. v. Pacilica Found., 438 U.S. 726, 729, 745 (1978) (examining
content dealing with both sex and excretion, labeling it as “vulgar,” noting that the
content is indecent but not obscene, and accordingly not outside of First Amendment
protection).

4 Seeid.

% See Matal v. Tam, 137 S. Ct. 1744, 1751 (2017) (“Speech may not be banned on
the ground that it expresses ideas that offend.”); id. at 1763 (Alito, ]J.) (plurality
opinion) (relying on viewpoint-discrimination doctrine to reject limited public forum
argument); id. at 1765-67 (Kennedy, J., concurring in part) (citing viewpoint
discrimination as basis for striking down scandalous clause).
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members of the Court agreed with this conclusion, despite the fact
that the disparagement clause did not single out any particular
disparaging view.*® The Court’s conclusion of viewpoint
discrimination precluded any special consideration based on the
context of the trademark system, namely, either as commercial speech
or a limited public forum.+” Context did not matter.*

This Part argues that the scandalous clause is not viewpoint
discriminatory. Section A interprets the doctrine of viewpoint
discrimination as applying only where the government interferes with
content that asserts an opposable opinion, and then argues that the
scandalous clause does not target such content. Section B furthers this
conclusion by contrasting the scandalous clause with the
disparagement clause in Tam, explaining that the offensiveness of
pornographic and vulgar content is distinct from the offensiveness of
disparaging content.

A.  The Absence of Opinion

The scandalous clause is viewpoint neutral simply because it does not
target content that consists of viewpoints. Rather, the clause targets
content that exists to sexually arouse its audience. As discussed in
Subsection 1 below, in order for the government to restrict a viewpoint,
the government must restrict content that communicates an opposable
assertion. Subsection 2 argues that scandalous content — defined as
pornography or vulgarity — does not communicate an opposable
assertion. Subsection 3 addresses a counterargument — namely, that
entertainment receives heightened protection because it often
communicates subtle opinion, and pornography is entertainment.

6 See id. at 1751 (majority opinion); id. at 1763 (Alito, J.) (plurality opinion); id.
at 1765-67 (Kennedy, J., concurring in part).

47 See id. at 1763 (Alito, J.) (plurality opinion); id. at 1765-67 (Kennedy, J.,
concurring in part).

# In In re Brunetti, the Federal Circuit did not opine on whether the scandalous
clause was viewpoint discriminatory. See In re Brunetti, 877 F.3d 1330, 1341-42 (Fed.
Cir. 2017) (“While we question the viewpoint neutrality of the immoral or scandalous
provision, we need not resolve that issue.”). Rather, the Brunetti court concluded that
the clause would fail under strict or intermediate scrutiny, even if viewpoint neutral.
Id. (“Independent of whether the immoral or scandalous provision is viewpoint
discriminatory, we conclude the provision impermissibly discriminates based on
content in violation of the First Amendment.”). Because this Essay concludes that the
restriction is justifiable under the limited-public-forum doctrine, discussed below in
Part 1il, this Essay must examine the issue of viewpoint neutrality, which the Tam
opinion clearly raises.
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1. Opposable Assertion

Viewpoint discrimination occurs where the government targets a
speaker’s viewpoint, or more precisely, where the government “give][s]
one side of a debatable public question an advantage in expressing its
views to the people.”® From this simple principle, this Essay posits
that viewpoint discrimination exists only if the government targets
content that sets forth viewpoints. And to constitute a viewpoint,
expression must include some sort of opposable assertion. Thus, this
Essay proposes a simple corollary of the viewpoint-discrimination
doctrine: viewpoint discrimination can occur only if a governmental
restriction targets opinions or opposable assertions.

This corollary is apparent in the marketplace-of-ideas theory, which
the Court often relies on in applying the viewpoint-discrimination
doctrine.>® The marketplace-of-ideas theory posits that the purpose of
protecting speech from government interference is to provide a forum
for ideas to compete 5! Implicit in the notion that ideas compete
against each other is the premise that to compete, ideas must be
inconsistent with each other in some way. Stated differently, only an
idea that can be disagreed with, opposed, or otherwise contested is
capable of competing against other ideas. If that characteristic of an
idea is not present, the competition process becomes unnecessary —
not even possible; an idea that cannot be opposed cannot prevail over
another. That is, an idea that fails to set forth an assertion cannot
compete in the marketplace. Indeed, an idea without an assertion may
not even be an idea at all. As contemplated in the marketplace theory,

4 McCullen v. Coakley, 134 S. Ct. 2518, 2533 (2014): see also Reed v. Town of
Gilbert, 135 S. Ct. 2218, 2230 (2015) (“Government discrimination among
viewpoints — or the regulation of speech based on the specific motivating ideology or
the opinion or perspective of the speaker — is a more blatant and egregious form of
content discrimination.” (internal quotations omitted)); City of Ladue v. Gilleo, 512
U.S. 43, 51 (1994) (“While surprising at first glance, the notion that a regulation of
speech may be impermissibly underinclusive is firmly grounded in basic First
Amendment principles. Thus, an exemption from an otherwise permissible regulation
of speec