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1.8. Citizenship and
Immigration Services

Buy American and Hire American: Putting American
Workers First

Buy American and Hire American

Protecting the Interests of U.S. Workers

On April 18,2017, President Trump signed the Buy American and Hire American Executive
Order, which seeks to create higher wages and employment rates for U.S. workers and to
protect their economic interests by rigorously enforcing and administering our immigration
laws. It also directs DHS, in coordination with other agencies, to advance policies to help
ensure H-1B visas are awarded to the most-skilled or highest-paid beneficiaries.

USCIS is working on a combination of rulemaking, policy memoranda, and operational
changes to implement the Buy American and Hire American Executive Order. We are creating
and carrying out these initiatives to protect the economic interests of U.S. workers and prevent
fraud and abuse within the immigration system.

On July 26, 2017, over 760 callers participated in our first listening session on the Buy American
and Hire American Executive Order to protect American workers and strengthen the American
economy. We heard from many stakeholders who have experienced up-close how immigration
policy directly affects working people. Their suggestions captu red a wide range of diverse
opinions and viewpoints, but every caller expressed the need to continue improving the
integrity of our immigration system, a call for action that we are actively answering.

Employment Eligibility

To help reduce illegal immigration and preserve jobs for U.S. workers, USCIS encourages all
U.S. employers to verify the employment eligibility of all new hires through E-Verify. Our
website explains the E-Verify process in three easy steps. Search a list of current E-Verify
Employers and browse a list of upcoming E-Verify webinars.

Enhancing Fraud Detection and Prevention
USCIS is committed to detecting and preventing immigration fraud and abuse by:

« Making it easy for you to report fraud. Read about how you can report fraud in two
programs:

https://www.uscis. gov/legal—resources/buy-american—hire-american—putting-american—work... 9/28/2018
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o H-1B: Combating Fraud and Abuse in the H-1B Visa Program
o H-2B: Combating Fraud and Abuse in the H-2B Visa Program

We also encourage you to visit the Department of Labor’s Wage and Hour Division for
information on reporting fraud and abuse.

« Enhancing information sharing with the Department of State, Department of Labor, and
Department of Justice. This inter-governmental information sharing will help to combat
and prevent immigration fraud as well as streamline and improve existing and new
processes in our immigration system, including how we issue visas.

> On May 11, 2018, USCIS and the Department of Justice signed a Memorandum of
Understanding that expands their collaboration to better detect and eliminate fraud,
abuse, and discrimination by employers bringing foreign workers to the United States.
This new effort improves the way the agencies share information, collaborate on
cases, and train each other’s investigators. Read the full MOU (PDF, 2.00 MB).

« Enhancing the current site visit program to further ensure the integrity of the immigration
system. For example, USCIS is expanding its site visit program to include L-1B petitions.
USCIS is initially focusing on employers petitioning for L-1B workers who will primarily
work offsite at another company or organization’s location to ensure that they are
complying with the requirements from the L-1 Visa Reform Act of 2004. These
requirements were meant to help prevent United States workers from being displaced by
foreign workers. For further information, visit our L-1B Intracompany Transferee
Specialized Knowledge page.

Reports and Data: Transparency for U.S. Workers

H-1B Datasets
These datasets provide information about the hiring practices of employers who petition for

foreign national workers.

. Characteristics of Specialty Occupation Workers (H-1B) Fiscal Year 2016: PDF version (PDF,

3.03 MB)
H-1B Trends: 2007 to 2017: PDF version (PDF, 92 KB); CSV version (CSV, 16 KB)

Approved H-1B Petitions by Employer
o FY2017: PDF version (PDF, 13.11 MB); CSV version (CSV, 2.68 MB)

o FY2016: PDF version (PDF, 13.82 MB); CSV version (CSV, 2.63 MB)
o FY2015: PDF version (PDF, 13.40 MB); CSV version (CSV, 1.80 MB)

« Approved H-1B Petitions for Workers with Changes of Status or Extensions of
Stay Calendar Years 2014-2016: PDF version (PDF, 208 KB)

Number and Characteristics of F-1 Beneficiaries Who Changed Status to H-1B, Fiscal Years
2012-2018 (to date): PDF version (PDF)

H-2B Dataset

. Approved H-2B Cap-Subject Beneficiaries by Job Code, Fiscal Year 2017: PDF version (PDF,
1.10 MB); CSV version (CSV, 151 KB)

EAD Reports
These reports provide an overview of all categories for which employment authorization

documents (EAD) are provided to foreign nationals. They also specify which employment
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authorization classes are specifically authorized by statute and which classes are provided to
foreign nationals as a matter of the discretion of the Secretary of Homeland Security.

« EADs by Classification and Statutory Eligibility, Oct. 1,2012 - June 29, 2017: PDF version
(PDF, 110 KB); CSV version (CSV, 2 KB)

« EADs by Classification and Basis for Eligibility, Oct. 1,2012 - June 29, 2017: PDF version
(PDF, 116 KB); CSV version (CSV, 5 KB)

. 1-765 Applicants for Employment Authorization for H-4 Non-Immigrants by Gender and by
Country of Birth FY 2015-2018: PDF version (PDF, 212 KB)

L-1 Datasets

- Approved L-1 Petitions by Employer
o FY2017: PDF version (PDF, 6.04 MB); CSV version (CSV, 1.03 MB)

o FY2016: PDF version (PDF, 6.01 MB); CSV version (CSV, 929 KB)
o FY2015: PDF version (PDF, 5.68 MB); CSV version (CSV, 886 KB)

Policy Memoranda

See related policy memorandum

. Contracts and Itineraries Requirements for H-1B Petitions Involving Third-Party Worksites:
PDF Version (PDF, 119 KB)
> This policy clarifies existing regulatory requirements relating to H-1B petitions filed for

workers who will be employed at one or more third-party worksites. It makes clear
that employers must provide contracts and itineraries for employees who will work at
a third-party location and that USCIS may request detailed documentation to ensure
a legitimate employer-employee relationship is maintained while an employee is
working at a third-party worksite.

o See the news release for more information.

« L-1 Qualifying Relationships and Proxy Votes: PDF Version (PDF, 95 KB)

o The new policy memorandum clarifies that when proxy votes are a determining factor
in establishing control, the petitioner must now show the proxy votes are irrevocable
from the time of filing through the time USCIS adjudicates the petition, along with
evidence the relationship will continue during the approval period requested.
Previous guidance did not address whether proxy votes must be irrevocable to
establish control.

o See the news release for more information

. TN Nonimmigrant Economists Are Defined by Qualifying Business Activity:PDF version
(PDF, 71 KB)
> This policy update clarifies that professional economists requesting TN status must
engage primarily in activities consistent with the profession of an economist.
Individuals who work primarily in other occupations related to the field of economics
— such as financial analysts, marketing analysts, and market research analysts — are
not eligible for classification as a TN economist.

o See the news release for more information.

. Rescission of Guidance Regarding Deference to Prior Determinations of Eligibility in the
Adjudication of Petitions for Extension of Nonimmigrant Status: PDF version (PDF, 97 KB)
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o Under updated policy guidance (PDF, 97 KB), U.S. Citizenship and Immigration
Services (USCIS) is instructing its officers to apply the same level of scrutiny to both
initial petitions and extension requests for nonimmigrant visa categories. The
guidance applies to all nonimmigrant classifications filed using Form 1-129, Petition
for a Nonimmigrant Worker.

o See the news release for more information.

. Definition of “Affiliate” or “Subsidiary” for Purposes of Determining the H-1B ACWIA Fee:
PDF version (PDF, 80 KB)

> The American Competitiveness and Workforce Improvement Act (ACWIA) establishes

~that certain petitioners must pay a fee when filing an-H-1B petition with USCIS. This
fee pays for U.S. citizens, lawful permanent residents, and other U.S. workers to
attend job training and receive low-income scholarships or grants for mathematics,
engineering, or science enrichment courses administered by the National Science
Foundation and the Department of Labor (DOL). 8 U.S.C. 1356(s)(2) - (4).

o This policy memorandum directly supports the “Buy American and Hire American”
Executive Order, as its purpose is to “protect the interests of United States workers in
the administration of our immigration system.” The intent is to have consistency in
collecting the fee under the statutory definitions of affiliate and subsidiary, thereby
ensuring that USCIS collects the higher fee where possible under the law and
maximizes receipt of funds for the training of U.S. workers.

Last Reviewed/Updated: 09/20/2018
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USCIS to Begin Implementing New Policy Memorandum on Notices
to Appear

U.S. Citizenship and Immigration Services (USCIS) will begin implementing the June 28 Updated
Guidance for the Referral of Cases and Issuance of Notices to Appear (NTAs) in Cases Involving
Inadmissible and Deportable Aliens Policy Memorandum (PM)_(PDF, 140 KB) on Oct. 1, 2018. USCIS will

take an incremental approach to implement this memo.

An NTA is a document that instructs an individual to appear before an immigration judge. This is the first
step in starting removal proceedings. Starting Oct. 1, 2018, USCIS may issue NTAs on denied status-
impacting applications, including but not limited to, Form 1-485, Application to Register Permanent
Residence or Adjust Status, and Form |-539, Application to Extend/Change Nonimmigrant Status.

USCIS will send denial letters for status-impacting applications that ensures benefit seekers are provided
adequate notice when an application for a benefit is denied. If applicants are no longer in a period of
authorized stay, and do not depart the United States, USCIS may issue an NTA. USCIS will provide details
on how applicants can review information regarding their period of authorized stay, check travel
compliance, or validate departure from the United States.

The June 2018 NTA Policy Memo will not be implemented with respect to employment-based petitions
and humanitarian applications and petitions at this time. Existing guidance for these case types will
remain in effect.

USCIS will continue to prioritize cases of individuals with criminal records, fraud, or national security
concerns. There has been no change to the current processes for issuing NTAs on these case types, and
USCIS will continue to use its discretion in issuing NTAs for these cases.

USCIS is holding a public teleconference on Thursday, Sept. 27 from 2 - 3 p.m. Eastern to provide an
overview of the PM and respond to pre-submitted questions. The teleconference will conclude with a
question and answer session, as time permits. Additional information is available on the Upcoming
National Engagements page.

USCIS will provide updates and information on the implementation of this PM on the new Notice to
Appear Policy Memorandum page.

Last Reviewed/Updated: 09/26/2018

AILA Doc. No. 18092634. (Posted 9/26/18)
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June 28, 2018 PM-602-0050.1

Policy Memorandum

SUBJECT: Updated Guidance for the Referral of Cases and Issuance of Notices to Appear
(NTAs) in Cases Involving Inadmissible and Deportable Aliens

Purpose

On January 25, 2017, the President signed Executive Order 13768, Enhancing Public Safety in
the Interior of the United States. The Executive Order set forth the President’s immigration
policies for enhancing public safety, and it articulated the priorities for the removal of aliens
from the United States.

This Policy Memorandum (PM) outlines how U.S. Citizenship and Immigration Services’
(USCIS) Notice to Appear (NTA) and referral policies implement the Department of Homeland
Security’s (DHS) removal priorities, including those identified in Executive Order 13768, and it
provides updates to USCIS’ guidelines for referring cases and issuing NTAs. This PM
supersedes Policy Memorandum 602-0050, Revised Guidance for the Referral of Cases and
Issuance of Notices to Appear (NTAs) in Cases Involving Inadmissible and Removable Aliens,
dated November 7, 2011.

Scope

This PM applies to and will be used to guide referrals and the issuance of NTAs by all USCIS
employees, unless otherwise specifically provided in this PM or other USCIS policy or guidance
documents.

Authority

Immigration and Nationality Act (INA) §§ 101(a)(43), 103(a), 208, 212, 216, 216A, 237, 239,
240, 242, 244, and 318; Homeland Security Act of 2002 § 402(5); Title 8, Code of Federal
Regulations (8 CFR) §§ 2.1, 103, 207.9, 208, 216.3(a), 216.6(a)(5), 236.14(c), and pts. 239 and
244,

www.uscis.gov
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Background

Executive Order 13768 emphasizes that enforcement of our immigration laws is critically
important to the national security and public safety of the United States. The Executive Order
also provides that the Federal Government will no longer exempt classes or categories of
removable aliens from potential enforcement.

On February 20, 2017, former Secretary of Homeland Security John Kelly issued an
implementation memorandum, Enforcement of the Immigration Laws to Serve the National
Interest,' which was related to the President’s immigration enforcement priorities. The
memorandum sets forth guidance for all DHS personnel regarding the enforcement priorities.

The Executive Order and DHS Implementation Memorandum prioritize the removal of aliens
described in INA §§ 212(a)(2), (a)(3), (a)(6)(C), 235, and 237(a)(2) and (a)(4), to include aliens
who are removable based on criminal or security grounds, fraud or misrepresentation, and aliens
subject to expedited removal. In addition to aliens described in those subsections, the Executive
Order and DHS Implementation Memorandum also prioritize removable aliens who, regardless
of the basis for removal:

(a) Have been convicted of any criminal offense;

(b) Have been charged with any criminal offense that has not been resolved;

(c) Have committed acts that constitute a chargeable criminal offense;>

(d) Have engaged in fraud or willful misrepresentation in connection with any official
matter or application before a governmental agency;

(e) Have abused any program related to receipt of public benefits;

(f) Are subject to a final order of removal, but have not departed; or

() In the judgment of an immigration officer, otherwise pose a risk to public safety or
national security.

USCIS has authority, under the immigration laws,? to issue Form 1-862, Notice to Appear, which
is thereafter filed with the Immigration Court to commence removal proceedings under section
240 of the INA.* U.S. Immigration and Customs Enforcement (ICE) and U.S. Customs and
Border Protection (CBP) also have authority to issue NTAs. Accordingly, USCIS must ensure
that its issuance of NTAs fits within and supports DHS’s overall removal priorities — promoting
national security, public safety, and the integrity of the immigration system. This PM identifies
the circumstances under which USCIS issues NTAs or refers cases to ICE.

! See https://www.dhs.gov/sites/default/files/publications/17 0220 _S1_Enforcement-of-the-lmmigration-Laws-to-
Serve-the-National-Interest.pdf.

2 Chargeable criminal offenses include those defined by state, federal, international, or appropriate foreign law.
? See, e.g., INA §§ 103(a), 239; 8 CFR §§ 2.1, 239.1.

* Delegation by the Secretary of Homeland Security to the Bureau of Citizenship and Immigration Services,
Delegation Number 0150.1, Paragraph 2(N). However, international District Directors and officers are not
authorized to issue NTAs.

www.uscis.gov
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This PM will not apply to the use of discretion in adjudicating cases. Guidance on how the
enforcement priorities will affect USCIS’ use of discretion in adjudicating cases will be
addressed in a separate policy memorandum.

Policy

USCIS is updating its NTA policy to better align with enforcement priorities. It is the policy of
USCIS to issue NTAs and Referrals to ICE (RTIs), as outlined below:

I. National Security Cases
These cases fall under the priorities outlined in Executive Order 13768, and they include
aliens engaged in or suspected of terrorism or espionage, or those who are otherwise
described in INA §§ 212(a)(3) or 237(a)(4). In addition, any removable alien who, in the
judgment of a USCIS officer, otherwise poses a risk to national security is considered a
priority for removal.

This PM does not affect the handling of cases involving national security concerns.’
Guidance from the Fraud Detection and National Security Directorate (FDNS)® will continue
to govern the definition of these cases and the procedures for resolution and NTA issuance.

II. NTA Issuance Required by Statute or Regulation

USCIS will continue to issue NTAs in the following circumstances:

A. Termination of Conditional Permanent Resident Status and Denials of Form 1-751,
Petition to Remove the Conditions of Residence (8 CFR §§ 216.3, 216.4, 216.5).”
B. Termination of Conditional Permanent Resident Status and Denials of Form 1-829,
Petition by Entrepreneur to Remove Conditions on Permanent Resident Status (8 CFR
§ 216.6).
Termination of refugee status by the District Director (8§ CFR § 207.9).
Denials of Nicaraguan and Central American Relief Act (NACARA) Section 202 and
Haitian Refugee Immigration Fairness Act (HRIFA) adjustment of status applications:
1. NACARA 202 adjustment denials (8 CFR § 1245.13(m));
2. HRIFA adjustment denials (8 CFR § 245.15(r)(2)(i)).
E. Asylum,a NACARA Section 203,’ and Credible Fear cases: '°

Ca

* National Security Concerns include cases involving Terrorism-Related Inadmissibility Grounds (TRIG) in sections
212(a)(3)(B) and 212(a)(3)(F) of the INA. See also INA § 237(a)(4)(B) (corresponding grounds of deportability).

8 See Policy for Vetting and Adjudicating Cases with National Security Concerns (April 11, 2008).

7 See USCIS memorandum, Adjudication of Form I-751, Petition to Remove Conditions on Residence Where the
CPR Has a Final Order of Removal, Is in Removal Proceedings, or Has Filed an Unexcused Untimely Petition or
Multiple Petitions (Oct. 9, 2009); see also USCIS memorandum, /-751 Filed Prior fo Termination of Marriage
(Apr. 3, 2009).

WIW.USCIS.gOV
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1. Asylum referrals (8 CFR § 208.14(c)(1));
2. Termination of asylum or termination of withholding of removal or deportation
(8 CFR § 208.24(¢));"
3. Positive credible fear findings (8 CFR § 208.30(1));

4. NACARA 203 cases, where suspension of deportation or cancellation of removal
is not granted and the applicant does not have asylum status or lawful immigrant
or nonimmigrant status (8 CFR § 240.70(d));

5. Cases where NACARA 203 was granted to persons who were ineligible to receive
suspension of deportation or special rule cancellation of removal at the time that
the grant was issued (8 CFR § 246.1).

This PM does not change NTA or notification procedures for Temporary Protected Status
(TPS) cases as described in 8 CFR part 244.'> In individual TPS cases where USCIS denies
an initial TPS application or re-registration or withdraws TPS, and the individual has no
other lawful immigration status or other authorization to remain in the United States, officers
will first follow the procedures in the applicable regulations within 8 CFR part 244, where
required.

Once the TPS regulatory provisions have been followed or are found to be non-applicable in
the specific case, officers will issue an NTA to such an alien who has no other lawful
immigration status or authorization to remain in the United States following the final
determination to deny or withdraw TPS, unless there is a sufficient reason to delay issuance
of, or to not issue the NTA (e.g., ICE or another appropriate law enforcement agency makes
a reasonable request that USCIS not immediately issue the NTA, so as not to disrupt an
investigation). Where the alien already has an unexecuted final order of removal, the officer
should not issue another NTA without consulting with local USCIS counsel.

Independent of this PM, if the Secretary terminates a country’s TPS designation, certain
former beneficiaries who have been granted TPS under that country’s designation, but who
do not have other lawful immigration status or authorization to remain in the United States,
may become a DHS enforcement priority. In such circumstances, USCIS officers should
defer to ICE and CBP regarding the appropriate timing of any NTA issuances to former TPS
beneficiaries after the country’s TPS designation ends. However, if USCIS issues an
unfavorable decision on a benefit request submitted by, or on behalf of, a former TPS

8 USCIS may issue an NTA when an asylum applicant withdraws his or her asylum application. See also Section VI
of this memorandum for other NTA issuance by the Asylum Division in special circumstances not required by
statute or regulation.

®This memorandum does not apply to the Asylum Division’s initiation of rescission proceedings for lawful
permanent residents (LPRs) granted LPR status under NACARA 203 by the Asylum Division.

1% This memorandum does not apply to the Asylum Division’s issuance of Form 1-863, Notice of Referral to
Immigration Judge.

11 See INA § 208(c)(3) describing removal when asylum is terminated.

12 See USCIS memorandum, Service Center Issuance of Notice to Appear (Form I-862) (Sept. 12, 2003).
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beneficiary who is not lawfully present in the United States, officers will follow the NTA
guidance in Section V below.

I11. Fraud. Misrepresentation, and Abuse of Public Benefits Cases

Cases presenting substantiated fraud or misrepresentation are among DHS’s enforcement
priorities. “Aliens falling under INA § 212(a)(6)(C), removable aliens who “have engaged in
fraud or willful misrepresentation in connection with any official matter or application before
a governmental agency,”” and removable aliens who have abused any program related to
receipt of public benefits are all priorities for removal. i

When fraud, misrepresentation, or evidence of abuse of public benefit programs is part of the
record,'® and the alien is removable, USCIS will issue an NTA upon denial of the petition or
application, or other appropriate negative eligibility determination (e.g., withdrawal,
termination, rescission). An NTA will be issued against such a removable alien, even if the
petition or application is denied for a ground other than fraud, such as lack of prosecution or
abandonment, the application or petition is terminated based on a withdrawal by the
petitioner/applicant, or where an approval is revoked, so long as the alien is removable and
USCIS has determined there is fraud in the record.

USCIS may consider referring groups of cases with articulated suspicions of fraud to ICE
prior to adjudication. USCIS will not refer to ICE individual applications or petitions
involving suspected fraud, except as agreed upon by USCIS and ICE. When USCIS refers a
case to ICE for investigation, USCIS will suspend adjudication for 60 days, but they may
resume the administrative process should ICE not respond within that timeframe or provide a
Case Closure Notice or case status report within 120 days of accepting the referral. USCIS
will ensure proper de-confliction with ICE throughout its administrative process.

While the NTA is not required to include the charge of fraud or misrepresentation (INA §§
212(a)(6)(C)(i) and/or (ii), 237(a)(1)(A), 237(a)(1)(G), or similar charge), efforts should be
made to include these charges whenever evidence in the record supports such a charge.
Please consult with USCIS counsel if there are questions determining whether to include a
charge of fraud or misrepresentation.

13 See section 5(d) of the Executive Order: Enhancing Public Safety in the Interior of the United States.

14 See section 5(d) of the Executive Order: Enhancing Public Safety in the Interior of the United States. For
purposes of USCIS, enforcement priority 5(d) would necessarily include instances where USCIS has established that
the alien is inadmissible under INA § 212(a)(6)(C)(i)), as well as when the fraud or willful misrepresentation was
committed in connection with any official matter or application before another government agency.

1> Adjudicators encountering Statement of Findings should follow current operational guidance regarding their
review and resolution.

www.uscis.gov
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IV. Criminal Cases

Criminal cases fall under the priorities outlined in Executive Order 13768, as follows:

Aliens described in INA §§ 212(a)(2) or 237(a)(2), Criminal and Related Grounds;
Removable aliens convicted of any criminal offense;
Removable-aliens-charged-with any criminal-offense-that has not been resolved; and
Removable aliens who committed acts that constitute a chargeable criminal offense.

A. Egregious Public Safety (EPS) Cases and Non-Egregious Public Safety (Non-EPS) Cases

Executive Order 13768 does not contain language regarding Egregious Public Safety
(EPS) or Non-Egregious Public Safety (Non-EPS) cases. However, this PM uses the
terminology to assist in triaging cases for investigation and the issuance of NTAs.

An EPS case is defined by USCIS and ICE'® as a case where information indicates the
alien is under investigation for, has been arrested for (without disposition), or has been
convicted of, any of the following:

e Murder, rape, or sexual abuse of a minor, as defined in INA § 101(a)(43)(A);

e Illicit trafficking in firearms or destructive devices, as defined in INA §
101(a)(43)(C);

e Offenses relating to explosive materials or firearms, as defined in INA §
101(a)(43)(E);

e Crimes of violence for which the term of imprisonment imposed, or where the
penalty for a pending case, is at least one year, as defined in INA §
101(a)(43)(F);

e An offense relating to the demand for, or receipt of, ransom, as defined in INA §
101(a)(43)(H);

e An offense relating to child pornography, as defined in INA § 101(a)(43)(I);

e An offense relating to peonage, slavery, involuntary servitude, and trafficking in
persons, as defined in INA § 101(a)(43)(K)(iii);

An offense relating to alien smuggling, as described in INA § 101(a)(43)(N);

e Human Rights Violators, known or suspected street gang members, or Interpol
hits; or

e Re-entry after an order of exclusion, deportation or removal subsequent to
conviction for a felony where a Form I-212, Application for Permission to
Reapply for Admission into the United States after Deportation or Removal, has
not been approved.

18 See Memorandum of Agreement Between United States Citizenship and Immigration Services and United States
Immigration and Customs Enforcement On the Issuance of Notices to Appear to Aliens Encountered During an
Adjudication (June 15, 2006).

www.uscis.gov
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A Non-EPS criminal case is defined by USCIS as a case where information indicates the
alien is under investigation for, has been arrested for (without disposition), or has been
convicted of any crime not listed above.

1. EPS Cases

Executive Order 13768 and the implementing guidance provide that DHS personnel
should take'enforcement actions in accordance with applicable law, and they support
that DHS personnel have full authority to initiate removal proceedings against any
alien who is removable. As a result, USCIS will issue an NTA against removable
aliens in all cases meeting the EPS definition, regardless of the existence of a
conviction, if the application or petition is denied and the alien is removable. USCIS
should refer an EPS case to ICE prior to adjudication and before an NTA is issued if
there are circumstances that warrant such action. If the case is referred, ICE will have
an opportunity to decide if, when, and how to issue an NTA or detain the alien. For
Form I-90 applications, and any adjudications involving EPS concerns where USCIS
has not issued an NTA, USCIS will refer these cases to ICE after adjudication.

If USCIS does not receive notification of the acceptance or declination of an EPS
referral to ICE after 60 days, USCIS will resume adjudication of the case.

2. Non-EPS Criminal Cases

USCIS will issue NTAs in all Non-EPS criminal cases if the application or petition is
denied and the alien is removable. Where USCIS does not issue an NTA, USCIS
should refer Non-EPS cases to ICE prior to final adjudication if the alien appears
inadmissible to or deportable from the United States based upon a criminal offense
not included on the EPS list.'’

3. N-400 Denials
USCIS will issue NTAs on all N-400 cases if the N-400 has been denied on good
moral character (GMC) grounds based on the undetlying criminal offense, and

provided the alien is removable.

V. Aliens Not Lawfully Present in the United States or Subject to Other Grounds of
Removability

USCIS will issue an NTA where, upon issuance of an unfavorable decision on an application,
petition, or benefit request, the alien is not lawfully present in the United States.

'7 A Non-EPS case referred to ICE prior to adjudication will be treated in the same manner as an EPS case referral,
subject to the suspense period and notification requirements.

WWW.uSsCis.gov
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For aliens removable under any other grounds not specifically addressed in this PM, USCIS
will ensure all grounds for removability supported by the record are addressed and result in
the issuance of an NTA, whenever appropriate.

VI. Special Circumstances for NTA Issuance

A. In limited and extraordinary circumstances, USCIS may issue an NTA if a removable
alien requests that an NTA be issued, either before or after the adjudication of an
application or petition, in order to seek lawful status or other relief in removal
proceedings. The request must be made in writing to the USCIS office that has
jurisdiction over the case, and USCIS retains discretion to deny such a request.

B. An Asylum Office may issue an NTA in the following situations:

1. Anasylum applicant who has been issued an NTA may request issuance for family
members not included on the asylum application as dependents for family
unification purposes. The request must be made in writing, and USCIS retains
discretion to deny such a request.

2. An asylum applicant issued a denial while in lawful immigration status may request
that the Asylum Office issue an NTA after he or she falls out of lawful immigration
status. The request must be made in writing and USCIS retains discretion to deny
such a request.

3. The Asylum Office may issue an NTA after rescinding asylum status, based on a
determination that USCIS did not have jurisdiction to grant asylum status, if the
applicant does not currently have an outstanding order of removal or is not
otherwise in removal proceedings.

4. If the Asylum Office dismisses NACARA 203 because the NACARA applicant was
not removable and the applicant subsequently falls out of lawful immigration status,
the applicant may request the issuance of an NTA. The request must be made in
writing, and USCIS retains discretion to deny such a request.

C. USCIS may issue NTAs in connection with a Form N-400 filing in the following

situations, in addition to the situations described above in paragraph IV.A.3:

1. When the applicant may be eligible to naturalize, but is also deportable under INA §
237. Examples include applicants convicted of aggravated felonies prior to
November 29, 1990, or applicants convicted of deportable offenses after obtaining
lawful permanent resident (LPR) status that do not preclude GMC or otherwise
make an applicant ineligible for naturalization; or

2. When it is determined that the applicant was inadmissible at the time of adjustment
or admission to the United States, and thus dePortable under INA § 237, and
ineligible for naturalization under INA § 318. i

'8 In the Third Circuit only (Pennsylvania, New Jersey, Delaware, and the U.S. Virgin Islands), based on the holding
in Garcia v. Att’y Gen., 553 F.3d 724 (3d Cir. 2009), if the alien has been an LPR for at least 5 years, the alien
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Unless USCIS exercises prosecutorial discretion in favor of the alien, as described
below in Section VIII, an NTA will be issued in these two situations before
adjudication.' If an NTA has been issued in any case while the N-400 is pending, the
N-400 will be placed on hold until removal proceedings have concluded. Once
proceedings have concluded, the adjudication of the N-400 will resume.

D. In cases involving the confidentiality protections at 8 U.S.C. § 1367(a)(2),% USCIS
must follow the guidelines established in this PM, once the benefit request has been
denied.?! 8 U.S.C. § 1367 does not preclude USCIS from serving an NTA upon the
attorney of record or safe mailing address. However, USCIS cannot serve the NTA on
the physical address of the applicant or petitioner unless Section 1367 protections have
been terminated.

In following the guidelines established in this PM, USCIS must also comply with the
provisions at 8 U.S.C. § 1367(a)(1), which, with limited exception, prohibits DHS
employees and contractors from making adverse determinations of admissibility or
deportability using information furnished solely by prohibited sources. Unlike the
confidentiality provisions of 8 U.S.C. § 1367(a)(2), which expire once the benefit
request has been denied and all opportunities for appeal have been exhausted, this
prohibition on adverse determinations of admissibility or deportability using
information furnished solely by prohibited sources does not expire upon denial of the
benefit petition or application and applies regardless of whether any application or
petition has been filed.?

cannot be placed in removal proceedings for fraud or willful mistepresentation of a material fact at time of
adjustment, if USCIS could have learned of the fraud or misrepresentation through reasonable diligence before the
5-year rescission period expired. Please consult with USCIS counsel if there are questions regarding the
applicability of this precedent.

' In the Ninth Circuit only (Alaska, Arizona, California, Commonwealth of the Northern Mariana Islands (CNMI),
Guam, Hawaii, Idaho, Montana, Nevada, Oregon, and Washington), based on the decision in Yith v. Nielsen, 881
F.3d 1155 (2018), please consult with counsel before issuing an NTA in these cases.

% The confidentiality protections in 8 USC § 1367(a)(2) extend to applicants and petitioners for, and beneficiaries
of, benefit requests covered by the following form types: Form I-360, Petition for Amerasian, Widow(er), or Special
Immigrant, processed under the Violence Against Women Act (VAWA); Form 1-485 based on VAWA, T or U
nonimmigrant status; Form I-751 under the battered spouse or child waiver; Form 1-914, Application for T
Nonimmigrant Status; Form 1-918, Petition for U Nonimmigrant Status; Form 1-765V, Application for Employment
Authorization for Abused Nonimmigrant Spouse; Form 1-485, Application to Register Permanent Residence or
Adjust Status, processed under VAW A amendments to the Cuban Adjustment Act; and all related ancillary forms
with a VAWA Form I-360, VAWA Cuban Adjustment Act Form 1-485, Form 1-914, or Form [-918. These
confidentiality protections generally continue indefinitely for individuals granted covered immigration relief or
benefits and cover information contained in prior and subsequent applications filed by protected individuals,
including petitions for derivative beneficiaries, applications for adjustment of status, and naturalization.

?! Officers should look to operational guidance for instructions on the handling of cases for which 1367(a)(2)
protections have been terminated.

% For additional information, see USCIS Policy Memorandum, Identification and Disclosure of Section 1367
Information, PM-602-0136 (Aug. 25, 2016), and DHS Instruction No. 002-02-001, Implementation of Section 1367
Provisions (Nov. 7, 2013).
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VII. Preservation of Administrative Review

Except as specifically provided by law,? the issuance, service, or filing of an NTA to
commence removal proceedings does not negate any right to seek administrative review,
whether by motion to the USCIS office that issued the unfavorable decision, or by appeal to
the USCIS Administrative Appeals Office. USCIS will continue to conduct its
administrative review during the course of removal proceedings. If USCIS takes favorable
action upon motion or appeal, such that an individual is no longer removable, USCIS should
advise ICE counsel so that appropriate action can be taken in removal proceedings.

VIII. Exercise of Prosecutorial Discretion

Executive Order 13768 and the implementing guidance provide that DHS personnel should
take enforcement actions in accordance with applicable law, and they support that DHS
personnel have full authority to initiate removal proceedings against any alien who is
removable. NTAs will be issued in cases where the individual is a priority for removal under
this PM, as outlined above, except in very limited circumstances involving the exercise of
prosecutorial discretion, as described here. The Executive Order and implementing guidance
also provide that prosecutorial discretion may be exercised on a case-by-case basis in
consultation with the head of the relevant field office of the component that initiated or will
initiate the enforcement action, regardless of which entity actually files any applicable
charging documents: CBP Chief Patrol Agent, CBP Director of Field Operations, ICE Field
Office Director, ICE Special Agent-in-Charge, USCIS Field Office Director, Director of the
National Benefits Center, International Operations Chief, or Service Center Director.?*
Given the high level of concurrence required, prosecutorial discretion to not issue an NTA
should only be exercised on a case-by-case basis after considering all USCIS and DHS
guidance, DHS’s enforcement priorities, the individual facts presented, and any DHS
interest(s) implicated (e.g., federal court litigation-related considerations or deconfliction
with law enforcement priorities of other agencies).

To facilitate the exercise of prosecutorial discretion, a Prosecutorial Review Panel must be
maintained in each office authorized to issue NTAs. The Prosecutorial Review Panel must
include a local supervisory officer” and a local USCIS Office of Chief Counsel attorney (to
serve in an advisory role for legal sufficiency review) to determine whether to recommend

? See, e.g., INA 318 (precluding consideration of an application for naturalization if there are pending removal
proceedings pursuant to a warrant of arrest (NOTE: this is subject to Yith in the Ninth Circuit)); 8 CFR §
244.10(c)(2) (precluding administrative appeal when NTA is issued after certain denials of TPS, but providing for
de novo determination of TPS eligibility in removal proceedings).

 See John F. Kelly, Secretary of Homeland Security, Enforcement of the Immigration Laws to Serve the National
Interest (Feb. 20, 2017).

% In cases involving Form N-400, the NTA Panel must be represented by at least one local supervisory officer who
is an expert in naturalization laws, policies, and procedures.
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the exercise of prosecutorial discretion not to issue an NTA in the aforementioned cases. The
Prosecutorial Review Panel will make a recommendation regarding the positive exercise of
prosecutorial discretion, as described above. A Field Office Director, an Associate Service
Center Director, the Assistant Center Director of the National Benefits Center, or the Deputy
Chief of International Operations must concur with the recommendation to exercise
prosecutorial discretion.

Implementation

Components should refer to their operational guidance for specific processing of cases in
accordance with this memorandum. Each office must create processes for referrals of cases, both
pre- and post-adjudication, and the completion of RTIs. A document outlining these processes
must be sent to the appropriate District Office, Service Center, or International Operations
Division Branch within 30 days of the issuance of this memorandum.

Use

This PM is intended solely for the guidance of USCIS personnel in the performance of their
official duties. It is not intended to, does not, and may not be relied upon to create any right or
benefit, substantive or procedural, enforceable at law, or by any individual or other party in
removal proceedings, in litigation with the United States, or in any other form or manner.
Contact Information

Questions or suggestions regarding this PM should be addressed through appropriate channels to

the Field Operations Directorate, Service Center Operations Directorate, or the Refugee,
Asylum, and International Operations Directorate.
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