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“I'm Never Too Far Away": Extradition of Non-U.S.
Nationals Charged with Price-Fixing*

By Jay L. Himes and Rudi Julius

1. Introduction

Cartels—price-fixing agreements by competitors—
are bad. U.S. Assistant Attorney General for Antitrust
Joel Klein once called cartels “the equivalent of theft by
well-dressed thieves...[G]overnments should be every
bit as willing to work together on fighting cartels as they
are to combat securities fraud, tax fraud, and other types
of international fraud and theft.”! More recently, cartels
have been described as “a direct assault on the principles
of competition” that is “universally recognised as the
most harmful of all types of anticompetitive conduct...
Any debate as to whether cartel conduct should be pro-
hibited has been resolved, as the prohibition against car-
tels is now an almost universal component of competition
laws.”?

So, cartel members who inflate prices paid in the
United States ought to be punished for their price-fixing.?
And if they are non-U.S. nationals who decline to submit
to U.S. judicial authority, they should be extradited to the
United States where the full force of law can be brought
to bear—right? The Antitrust Division of the U.S. Depart-
ment of Justice is trying. But the question remains: is ex-
tradition a roaring tiger—or a paper one?

We provide below background for this topic, and an
overview of extradition. Then, we discuss recent extradi-
tions to the United States of non-U.S. nationals facing
antitrust-related criminal charges. We conclude with
“takeaways” from these extraditions.

Il. Go to Jail. Go Directly to Jail. (Not Exactly)

A key feature of U.S. Antitrust Division criminal en-
forcement is individual accountability—the notion that
corporate executives and employees, and not just their
company, should be held responsible for price-fixing and
other hard-core antitrust violations; “[e]ffective cartel
enforcement requires holding accountable both corpo-
rations and the senior executives who orchestrate their
unlawful conduct.”* Thus, the Antitrust Division regu-
larly brings criminal cases against not only corporations
but also individuals who participated in the violation.
Moreover, in recent years Antitrust Division criminal en-
forcement has focused heavily on international cartels—
conspiracies that increase prices in both the United States
and other regions worldwide and that also frequently
involve non-U.S. companies.® Put the two together—in--
dividual accountability and international cartel enforce-
ment—and the result is many criminal antitrust cases
against non-U.S. nationals.

Once upon a time a non-U.S. national could resolve
U.S. criminal price-fixing charges by agreeing to plead
guilty in exchange for cooperating with the Antitrust Di-
vision and the Division agreeing to recommend a sentence
that did not require the individual to serve time in a U.S.
federal prison. Although the plea agreement between the
two was not binding on a U.S. federal judge, who by law
must approve the deal, the judge tended to avoid second-
guessing the Antitrust Division. Absent an agreed-upon
plea and sentence recommendation, the Antitrust Division
could well be left holding an empty bag: a criminal anti-
trust case against an individual outside the United States
that the Antitrust Division could not prosecute. No prison
time was the trade-off for the non-national’s submission
to the U.S. court’s jurisdiction in order to plead guilty and
for the individual’s assistance to the Antitrust Division
in its ongoing investigation. The guilty plea required the
individual to admit criminal wrongdoing, and that was it-
self a message that the Antitrust Division wanted to send
to the business community: in the United States price-
fixing is a criminal felony.

Those times are gone, however. The “watershed”
event came in 1999 when a Swiss executive agreed to
plead guilty and to accept a four-month prison term for
participating in the vitamins cartel.® Since then, more than
fifty individuals from over twenty countries have served
or been sentenced to serve time in U.S. prisons for price-
fixing or obstructing a federal antitrust investigation.”

Under U.S. antitrust law, price-fixing is punishable
by up to ten years’ incarceration for individuals.® And
Antitrust Division officials leave no room for doubt: “the
most effective way to deter and punish cartel activity is to
hold culpable individuals accountable by seeking jail sen-
tences.”® Accordingly, the Division’s announced policy is
that individuals charged with criminal antitrust violations
should expect to receive a sentence that includes prison
time. The policy applies to “all defendants, domestic and
foreign.”'% Although the Antitrust Division still engages
in plea bargaining, a non-prison time recommendation
generally is off the table: “We will not agree to a ‘no-jail’
sentence for any defendant.”!!

If that policy discourages non-nationals from plead-
ing guilty and encourages them to remain at large outside
the United States, the Antitrust Division is prepared to
live with the result. The Division’s jail-for-price-fixers
policy is strongly held. Consider the case of United States
v. Chen."?
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Chen had directed his company to file a private civil
antitrust case in federal court in California against the
members of the very price-fixing conspiracy in which his
company had participated. The civil case itself exposed
the conspiracy, and caused another one of its members
to seek and receive Antitrust Division leniency, which in
turn produced the Antitrust Division’s investigation and
prosecution of the cartel’s remaining members—includ-
ing Chen’s company and Chen himself. Chen cooperated
with the Division and agreed to plead guilty.

On sentencing, Chen—then residing in India and
doing community service work—argued for a sentence
of six months’ probation, which the U.S. probation de-
partment supported.!* Among the materials that Chen
submitted to the court was his prior attorney’s sworn
statement that, in discussing a civil case against the con-
spiracy, he “advised” Chen not to seek leniency from the
Division because it “likely would not be worthwhile.”**
The Antitrust Division opposed probation, and urged
six months in prison: “[a] non-custodial sentence,” the
Division maintained, “would be a slap on the wrist that
would not afford adequate general deterrence....”!® The
court rejected the Division’s recommendation and sen-
tenced Chen lo the one year’s probation, with the first
six months consisting of monitored “house arrest” in
California.®

lll. To Be, or Not to Be...Extradited

The Division’s most far-reaching current criminal
investigation—the long-running “auto-parts” investiga-
tion—has returned criminal charges (grand jury indict-
ments or prosecutors’ criminal “informations,” used
with plea agreements) against fifty-two non-nationals.!”
Twenty-nine have pleaded guilty, and the rest are mostly
at large living outside the United States.'® Those indi-
viduals under indictment who have not submitted to the
U.S. federal court’s jurisdiction are “fugitives” under the
law.'® The U.S. DOJ’s long-running investigation of finan-
cials services products, in which the Antitrust Division
has participated, has also produced indictments against
non-U.S. nationals.?’ Overall, dozens of individuals in-
dicted for cartel violations are reportedly living as fugi-
tives outside the United States.?!

A criminal charge brought against an individual not
subject to the U.S. court’s jurisdiction may seem like a
pyrrhic victory. But U.S. criminal charges—which will
remain pending indefinitely under U.S. law—can have
significant personal and professional consequences.??

For some, living under the cloud of a felony indictment
is simply an uncomfortable state of affairs.® There are
likely to be recurring jokes and other unpleasant-to-hear
comments. Potential employers may be less likely to hire.

Equally important, however, as nations around the
world adopt legislation that criminalizes price-fixing,
the risk of extradition to the United States to stand trial

increases—and here the trend favors the Antitrust Divi-
sion. Even where extradition from the individual’s nation
of residence is not possible, international travel, whether
for business or personal reasons, may be difficult. Travel
will require the individual to take account of the poten-
tial for detention and extradition to the United States to
stand trial on the antitrust charge. Recently, an indicted
Italian national was arrested after temporarily stopping in
Germany, and thereafter extradited to the United States,
thus leading to a guilty plea for price-fixing. Although
indicted individuals can reconcile themselves to planning
air travel specifically to avoid landing in nations where
extradition is possible, even that approach is hazardous.
“The best laid schemes o’ mice an’ men/Gang aft a-gley,
[often go awry].”?* Weather conditions, ill passengers, and
equipment malfunctions, among other circumstances, can
result in unscheduled landings in the “wrong” country.
Thus, “the costs of being a fugitive are very, very real.”?

To better appreciate not simply the hazards that a
non-U.S. national charged with price-fixing faces, but also
the impediments to extradition that the Antitrust Division
itself may need to overcome, a fuller discussion of extra-
dition is useful.

IV. Extradition for Dummies

Extradition—"the formal process by which a person
found in one country is surrendered to another coun-
try for trial or punishment”—is normally “regulated by
treaty” between two countries, which establish the cir-
cumstances and terms of surrender.? The United States
has extradition treaties with more than one hundred
countries.” These treaties require that a request for extra-
dition be made through diplomatic channels, although
a request for provisional arrest may sometimes be made
to an executive official directly, such as the U.S. DO, and
executed by a judicially-issued warrant.?® Because extra-
dition is governed by treaty, the process for determining
extraditability and review of that finding can differ. How-
ever, in the United States the federal courts have a limited
role: “Extradition is an executive, not a judicial, function”
which “derives from the President’s power to conduct for-
eign affairs.”? Thus, generally the Secretary of State has
review authority over a judicial finding of extraditability
to a foreign nation.®

To be enforceable, the extradition treaty must autho-
rize the particular extradition request. Many older treaties
contained lists of extraditable offenses, rather than a “seri-
ousness of the offense standard to determine the applica-
bility of the treaty.”! The U.S.-Brazil extradition treaty, for
example, lists thirty-two specific crimes or categories of
crimes, plus “attempt” or “participation” in the enumer-
ated offenses.®? Antitrust violations are not on the list.

Older treaties, many of which date back to the nine-
teenth century, are being updated to increase their ef-
fectiveness, and new treaties are being developed with
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an eye towards modern enforceability.*® For example, in
the late 1990s, the United States revealed an ambitious
agenda to update many of its older bilateral extradition
treaties, focusing on the treaties with those countries
with which it has or can anticipate a significant interest in
seeking extraditions.? In 1998, the U.S. Senate approved
eighteen extradition treaties—the largest group of law
enforcement treaties ever addressed at once.®® Sixteen of
these treaties were entirely new, and two were protocols
to existing treaties with Mexico and Spain.®

Older treaties are also being updated by using cat-
egories of offenses to increase their effectiveness.”” Up-
dated treaties commonly state that the offense at issue
need not be categorized within the same class of offenses
in each nation to be extraditable.?® For instance, while the
United States classifies bid-rigging as an antitrust viola-
tion, other countries may classify it as a fraud. Because
more jurisdictions impose criminal penalties for fraud
than for competition law violations, the ability to disre-
gard classification differences can increase the Antitrust
Division’s opportunity to secure extradition.

Similarly, migrating from lists of extraditable offenses
to categories can ease the way for extradition. Where a
country did not historically have antitrust laws, there was
nothing to put on the list, and even where the country
had enacted antitrust legislation, typically the offense
was not criminal, and thus not on the list for that reason.

A. Bad in Both Places: The “Dual Criminality”
Requirement

Extradition treaties tend to include the principle of
“dual criminality,” which authorizes extradition only
where the conduct charged “is a sufficiently serious
criminal offense (i.e., usually punishable by a year or
more in prison) under the laws of both the country seek-
ing extradition and the country receiving the extradition
request.”* The U.S.-Brazil extradition treaty, for example,
requires dual criminality.*! Typically, extradition treaties
address dual criminality in one of three ways: (i) by list-
ing extraditable offenses and not otherwise speaking to
the issue; (ii) by listing extraditable offenses and contain-
ing separate provisions requiring dual criminality; or (iii)
by identifying as extraditable those offenses condemned
by the laws of both nations.*

Dual criminality can impose a significant obstacle to
extradition on U.S. antitrust charges. Most nations’ anti-
trust (competition) laws do not make violation a criminal
offense. However, over the past twenty-odd years, the
Antitrust Division has successfully exported globally the
leniency program idea by which antitrust violators who
self-report to enforcement officials are relieved in whole
or in part of otherwise available sanctions for violation.
Now, the Antitrust Division has set its sights on criminal-
ization. As Brent Snyder, Deputy Assistant Attorney Gen-
eral for criminal enforcement, has noted: “Much like we

have had a proliferation of leniency programs in recent
years, we also have seen more and more jurisdictions that
are adopting criminal antitrust statutes, and—that will
make extradition more easy to obtain.”*

There is, indeed, a growing trend globally toward
criminalization.** More than thirty countries have adopt-
ed criminal penalties for cartel activity.*® They include, to
name only a few, the following:
i
: }l‘

Denmark

TR

ce

:.‘Mu LI

But remember, criminalization is one thing. Individual
accountability for the antitrust crime is another. A corpo-
ration can’t be extradited.

Remember also, that dual criminality may be neces-
sary for extradition, but not sufficient. If antitrust viola-
tions are not on the list of extraditable offenses, it is im-
material that the conduct is criminal in both nations. Bra-
zil is an example: “Brazil has emerged as the new leader
in Latin America in combating cartels.... Brazil fines more
hard-core cartels annually and imposes higher average
corporate cartel fines than any other country in the re-
gion; it is also alone in Latin America in regularly fining
cartel managers.”#6 Nonetheless, as noted above, antitrust
violations do not make it to the list of extraditable offens-
es under the U.S.-Brazil treaty. Hence, dual criminality,
although satisfied, is not enough.

B. Other Extradition Hurdles

Meeting the dual criminality requirement is just one
step along the path leading to extradition. There are many
other barriers that may need to be overcome, such as stat-
ute of limitations considerations, probable cause require-
ments, and double jeopardy. The limitations vary, treaty-
by-treaty, and are applied on a case-by-case basis. The fol-
lowing are examples of ones of more general application.

1. Protection of Citizens

Some nations, either by law or by practice, forbid ex-
tradition of their own citizens.#’ Indeed, in rejecting extra-
dition of a U.S. national to France, Judge Learned Hand
once wrote that “most nations have shown a persistent
repugnance to submit their citizens to foreign courts.”*®
The U.S. Supreme Court affirmed:
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[W]e are constrained to hold that [the
President’s] power, in the absence of
statute conferring an independent
power, must be found in the terms of the
treaty and that, as the treaty with France
fails to grant the necessary authority, the
President is without power to surrender
the respondents [U.S. citizens].#’

The U.S. Congress has since enacted legislation con-
ferring discretionary authority on the Secretary of State
to extradite U.S. citizens if not expressly provided for in
a bilateral treaty.’® Nevertheless, among members of the
international community generally, the historic “repug-
nance” that Judge Hand identified has traction. The U.S.-
France bilateral treaty, for example, provides, in effect,
that France will not extradite its own citizens, although
the United States may exercise its discretion to do s0.5!
The U.S.-Brazil treaty, on the other hand, recognizes that
either nation may, by law, confer on itself the discretion
to extradite its own citizens:

There is no obligation upon the request-
ed State to grant the extradition of a
person who is a national of the requested
State, but the executive authority of the
requested State shall, subject to the ap-
propriate laws of that State, have the
power to surrender a national of that
State if, in its discretion, it be deemed
proper to do so.%

Nations that decline to extradite their own citizens
sometimes have their own laws giving them jurisdiction
over crimes committed not only within their own terri-
tory but also abroad by or against citizens. This approach
then exists to prosecute citizens accused of crimes com-
mitted abroad as if the crime had occurred within the
country’s borders.»

2. Public (or National) Sentiment

Even where no express treaty provision or law bars
extradition of a requested nation’s citizens, the extradi-
tion process remains discretionary.5* In some nations,
cartel offenses do not have the level of disapprobation
currently held in the United States (among antitrust
enforcers at least). Thus, there can be a disinclination to
extradite. As criminalization takes hold, and as countries
themselves prosecute antitrust violations criminally, this
sentiment may change. Certainly, the Antitrust Division
would welcome that development.

Japan, for example, permits criminal prosecution
for antitrust violations and has brought criminal cases
against price-fixing and bid-rigging with increasing
frequency in recent years.” Moreover, Hideo Nakajima,
Japan’s top-level antitrust enforcer, has commented
that public sentiment against cartels in Japan appeared

to be getting stronger.”® However, the United States has
yet to seek extradition of a Japanese national for a cartel
violation.””

Public attitudes toward price-fixing are difficult to
gauge. However, some data can be read to support emerg-
ing public awareness that price-fixing should be treated as
a crime. The responses to recent extensive surveys in the
United Kingdom, Germany, Italy and the United States
“suggested overwhelming support for criminalization”
of price-fixing, ranging from seventy-six percent in favor
in the United Kingdom and the United States to eighty-
seven percent in Germany.”® Support for imprisonment
of individuals was much lower, however, ranging from
twenty-six percent in favor in Italy to thirty-six percent in
the United States.> Moreover, “[o]n balance respondents
do not consider price-fixing to be as serious as theft, but
more than 50% of respondents in the United Kingdom,
Germany and the United States do consider it to be equiv-
alent to a fraud. This is significant because in their minds
price fixing has the same qualities of delinquency as the
appropriation of money through some misrepresentation
or deceit.”¢

Time may, therefore, be on the Antitrust Division’s
side.

3. Location of Criminal Conduct

Some nations are disinclined to extradite to the Unit-
ed States unless there was criminal conduct in the United
States itself, and not just overseas activity. If a cartel held
its meetings only outside the United States, and somehow
avoided communicating to persons in the United States
in furtherance of the conspiracy, extradition might not be
available under some treaties. If, however, the requested
country similarly made criminal acts outside its own ter-
ritory, extradition to the United States might be available.
The U.S.-Brazil treaty is illustrative:

When the crime or offense has been com-
mitted outside the territorial jurisdiction
of the requesting State, the request for
extradition need not be honored unless
the laws of the requesting State and those
of the requested State authorize punish-
ment of such crime or offense in this
circumstance.®!

C. Sentries at the U.S. Border and Cops on the
Worldwide Beat

To assist in investigating and prosecuting internation-
al cartel participants, the Antitrust Division regularly uses
border watches in the United States to detect not only
individuals under indictment entering the country, but
also potential witnesses and even potential defendants.®
In one recent investigation, for example, the Division ar-
rested an unindicted Taiwanese national at Los Angeles
International Airport on a stopover while on his way to
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Mexico and Central America.%® Having taken the indi-
vidual into custody, the Division promptly indicted him.
Released on bail—but restricted to the northern Califor-
nia area, and monitored electronically—he remained in
the United States pending his criminal trial.# After more
than a year of pretrial proceedings, the individual plead-
ed guilty and was sentenced to prison.®®

At the international level, the Antitrust Division
relies on INTERPOL “red notices”—"essentially an inter-
national wanted notice that many of Interpol’s member
countries recognize as the basis for a provisional arrest,
with a view toward extradition.”® Individuals on the
Red Notice list are wanted by national jurisdictions for
prosecution or to serve a sentence stemming from an ar-
rest warrant or court ruling.®” When police encounter a
person whose name is listed, the country that sought the
listing is notified though Interpol and can either request
his provisional arrest (in emergency situations) or can file
a formal request for extradition.®

The Antitrust Division began “Red Listing” indi-
viduals indicted on antitrust violations in 2001.¢° The
Division’s stated policy is to “seek to extradite any fugi-
tive defendant apprehended through the Interpol Red
Notice Watch.””0 Thus, even if an individual’s nation of
residence will not extradite on cartel charges, an indicted
cartel participant is exposed to the risks of arrest and ex-
tradition to the United States while traveling internation-
ally upon entry into a country where extradition is avail-
able. As the cases below reflect, the Antitrust Division is
prepared to implement its extradition policy.

V. Nowhere to Hide: Recent Extraditions to the
United States

In a 2007 speech Assistant Attorney General Thomas
O. Barnett emphasized that “[wlith the increasingly vig-
orous resolve that foreign governments are taking toward
punishing cartel activity and their increased willingness
to assist the United States in tracking down and pros-
ecuting cartel offenders, the safe harbors for antitrust
offenders are rapidly shrinking.””! Three years later, the
Antitrust Division successfully extradited a CEO from the
United Kingdom to stand trial on an obstruction of justice
charge arising from a price-fixing investigation. This was
the first time that the Division secured extradition of a
foreign national on an antitrust-related charge. In 2014,
the Antitrust Division secured its first extradition on a
price-fixing charge, this time from Germany. Two other
extraditions, one from Canada and the other from Israel,
are also noteworthy. We discuss these cases below.

A. lan Norris (Extradited from the United Kingdom)
The 2010 extradition of Ian Norris, the CEO of the
Morgan Crucible Company plc, resulted from a multi-
year battle. More than a decade earlier, the Antitrust
Division began an investigation into price-fixing in the
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electrical carbon products industry. Morgan Crucible, a
U.K. company, pleaded guilty in 2002 to witness tamper-
ing and document destruction, and was ordered to pay

a $1 million criminal fine.”2? A Morgan U.S. subsidiary
pleaded guilty to price-fixing, and was fined $10 million
(the statutory maximum at the time), while three of Nor-
ris’s subordinates were sentenced to prison after pleading
guilty to charges of obstruction of justice, witness tamper-
ing, and destruction of documents.”

In 2004, a U.S. federal grand jury indicted Norris,
a UK. citizen, for price-fixing, conspiracy to obstruct
justice, and obstruction of justice in connection with the
Division’s investigation.”* The Antitrust Division sought
extradition, and both the U.K. trial court and Court of
Appeals ordered Norris extradited to the United States
on the price-fixing cha l'gc.75 But in March 2008, the U.K.
House of Lords ruled that Norris could not be extradited
because price-fixing was not a criminal offense in the
United Kingdom at the time of Norris’ alleged conduct.”®
Thus, the principle of dual criminality barred extradition.
The House of Lords, however, did not preclude Norris’
extradition on the obstruction of justice charges, which
were criminal offenses in the United Kingdom as well as
in the United States

In 2009, a UK. court ordered Norris extradited to the
United States to stand trial for obstruction of justice.””
Norris was unsuccessful in appeal efforts that went all
the way to Supreme Court of the United Kingdom and
the European Court of Human Rights.”® In March 2010,
Norris became the first non-U.S. national extradited to the
United States on charges arising from an antitrust inves-
tigation. At a trial later in 2010, a U.S. jury found Norris
guilty of obstruction, and he was sentenced to eighteen
months in prison. The U.S. Court of Appeals in Philadel-
phia upheld his conviction and sentence.”” Norris thus
was also the first extradited non-national to go to prison
after an antitrust-related conviction.

Norris’s extradition was a substantial step towards
dispelling any perception that non-U.S. nationals were
safe from U.S. antitrust-related prosecution unless they
voluntarily agreed to face charges in the United States,
typically as part of a plea deal. As then-Assistant Attor-
ney General for antitrust Barnett, declared, “The United
States’s efforts in the Norris case should send a powerful
signal that cartelists will not be allowed to hide behind
borders.”80

B. David Porath (Extradited from Israel)

The extradition of David Porath arose from a scheme
that began in 2000 to rig bids for contracts at New York
Presbyterian Hospital, a major New York City health care
facility. During the 2005-06 period, Porath cooperated
with the DOJ, and wore a “wire” to help secure evidence
against others participating in the scheme. However, in
mid-2006, he ceased cooperating, and in 2009 traveled to
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Israel, where he had dual citizenship. In February 2010,8!
the Antitrust Division charged him with bid-rigging and
tax offenses.®? In 2011 the DOJ sought extradition, which
an Israeli magistrate granted. Porath then waived ap-
peal and in 2012 consented to be extradited to the United
States. He pleaded guilty in July 2012.83

C. Romano Pisciotti (Extradited from Germany)

In 2014, the Antitrust Division secured its first
extradition on an antitrust charge when Romano
Pisciotti, an Italian national and executive of marine
hose manufacturer Parker ITR Srl, was extradited from
Germany. The extradition arose from the Division’s
investigation into bid-rigging and price-fixing in the
marine hose industry.® Parker ITR, Pisciotti’s employer,
pled guilty to cartel violations in February 2010 and
agreed to pay a $2.29 million criminal fine.® Four other
companies and nine individuals also entered guilty
pleas.86

Pisciotti, an Italian national living in Italy, was
himself indicted in August 2010.%” Nearly three years
later, in June 2013, German officials arrested him at the
Frankfurt airport, where he was about to transfer planes
en route to Nigeria from Italy. Because Germany also
criminalizes bid-rigging violations, and because Pisciotti
was not a German citizen, the German government
agreed to extradite Pisciotti to the United States under its
bilateral extradition treaty. The Higher Regional Court
of Frankfurt upheld extradition in April 2014.88 Pisciotti
was unsuccessful in challenging the extradition under
German and E.U. law and before the European Court of
Human Rights.

Once in the United States, Pisciotti faced trial in
the U.S. federal court in south Florida.?? However, on
24 April 2014, three weeks after extradition, Pisciotti
pleaded guilty and was sentenced to twenty-four
months in prison and fined $50,000 for participating
in the marine hose conspiracy.” Bill Baer, Assistant
Attorney General in charge of the Antitrust Division,
noted that Pisciotti’s guilty plea “demonstrates the
Antitrust Division'’s ability to bring to justice those who
violate antitrust laws, even when they attempt to avoid
prosecution by remaining in foreign jurisdictions.”!

D. John Bennett (Extradited from Canada)

The most recent extradition involving antitrust-
related charges is that of Canadian executive John
Bennett for allegedly participating in a bid-rigging
conspiracy. Bennett was CEO of Bennett Environmental
Inc., a Canadian soil remediation company. In December
2008, the company pled guilty to conspiring to defraud
the U.S. Environmental Protection Agency (EPA) and was
ordered to pay a $1 million criminal fine and restitution
to the EPA of $1.66 million.”?

Bennett’s own indictment on charges of fraud,
kickbacks, and bid-rigging of contracts at EPA Superfund

(remediation) sites was publicly disclosed in September
2009.2 A co-defendant who stood trial was convicted
by ajury of multiple criminal violations, and sentenced
to fourteen years in prison, the longest prison sentence
that has been imposed in a case that included antitrust
violations.?* Another co-defendant pled guilty and was
sentenced to thirty-three months in prison.

In February 2010, the U.S. DOJ applied for extradition
from Canada. Although Bennett challenged the
extradition in the Canadian courts, in October 2014 the
Supreme Court of Canada declined to hear Bennett's
appeal, thus clearing the last obstacle to extradition.”®
Two weeks later, Mr. Bennett arrived in the United States,
where he has since pleaded not guilty and is scheduled
to go to trial in November 2015.% Assistant Attorney
General Baer commented, “This extradition demonstrates
our resolve to pursue those who undermine competition.
And it is yet another example of our longstanding
cooperation with our enforcement colleagues in Canada’s
Department of Justice, which helps ensure that those who
subvert competition in the United States and elsewhere
are brought to justice.”?’

VI. Carry-outs (aka “Takeaways")

Several themes emerge from the Antitrust Division’s
recent extraditions:

First, the Antitrust Division and the U.S. DOJ overall
are in it for the long-haul—not just when it comes
to extradition generally, but also where individual
extraditions are concerned. Extradition is a time-honored
principle of international relations. As commerce among
nations become increasingly interconnected, and as the
speed and ease of physical travel, transfer of property
(tangible and intangible) and communications increase,
the opportunities for cross-border criminal conduct
increase—and so too does the need for international
law enforcement cooperation. Extradition takes on
correspondingly increased importance. Compared to
crimes of violence and even many other non-violent
crimes directed to property, antitrust is new to the
block. But the Antitrust Division has settled in, likes the
neighborhood, and is committed to staying put.

Second, once the Antitrust Division indicts, the
Division is enforcement-resolute, and its commitment
applies equally to extradition. The Norris extradition in
2010 involved conduct in the 1999-2000 time-period, and
the extradition itself was a multi-year battle. The Antitrust
Division persisted even after a losing extradition in the
U.K. House of Lords, then the United Kingdom’s highest
appellate tribunal. Similarly, Bennett’s extradition in
2014 arose from criminal conduct in 2002,°® and likewise
was protracted. Pisciotti’s 2014 extradition was based
on bid-rigging that began at least as early as 1999,% and
Porath’s 2012 extradition arose from a scheme that began
in 2000.1%
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Third, the Antitrust Division chooses its extradition
requests strategically. “A journey of a thousand miles be-
gins with a single step.”1! Therefore, starting off pointed
in the right direction is a good idea. Take Norris. The
obstruction arising from the Division’s investigation was
egregious, admitted to in guilty pleas by subordinates
in the United States, and implicated a CEO located in
the United Kingdom, with which the United States has
a “special relationship.”19% As test cases go, this one was
pretty good. So too with Bennett, which involved bid-
rigging that damaged the public fisc and involved a high
ranking corporate official located in Canada, another na-
tion with which the United States has uncommonly close
relations.

Fourth, as Pisciotti’s extradition illustrates, “stuff
happens,” and when it does, the Antitrust Division is
ready to seize the moment. The Red Notice list worked.
Pisciotti was caught. The Antitrust Division not only
nabbed a price-fixer, it also reinforced a message to the
international business community: if you are under an
Antitrust Division or, indeed, other U.S. indictment, you
travel internationally at risk.

Fifth, communications and technological innovations
improve international law enforcement, and increase the
opportunity to detect, detain, and extradite individu-
als under indictment. Again, we see that from Pisciotti’s
extradition.

Sixth, price-fixers often commit other crimes. The
crimes can arise from the antitrust investigation—as in
Norris” situation—or they can be “stand-alone” criminal
offenses. The Antitrust Division, sometimes working with
other parts of the DOJ, has often charged other crimes.'®
Those other crimes can provide a basis for extradition,
and thereafter trial in the United States, even where price-
fixing does not. Norris is illustrative. Bennett, too, was
extradited on charges of bid-rigging, fraud, and kickback
offenses, and Porath on bid-rigging and tax violations.

Seventh—a close cousin to number six—partial
antitrust criminalization itself can be enough to satisfy
the dual criminality generally needed for extradition.
Although Germany does not currently criminalize price-
fixing generally, bid-rigging is criminal. So, Pisciotti could
be extradited.

Finally, as Porath’s extradition illustrates, “in for an
inch, in for a mile.” Although Porath began by assisting
the Antitrust Division’s investigation (no doubt trying
to make the best out of an already bad situation), he
changed his mind and went to Israel. This circumstance
is not going to sit well with the Division. That Porath’s
indictment and extradition would follow should come as
no surprise.

VIl. Conclusion

As noted earlier, the Antitrust Division’s auto-parts in-
vestigation has resulted in indictments of many individuals
living in the Far East who have not, thus far, submitted to
the U.S. federal court’s jurisdiction. The argument has been
made that the willingness of these individuals to remain at
large as fugitives under U.S. law suggests that the Antitrust
Division is “losing” the extradition war: “[t]he DOJ's goal
of prosecuting foreign nationals is becoming elusive.” 1%
There is, however, another explanation, which we believe
is more plausible. The Antitrust Division is being strategic
in two respects.

First, uncertainty works in the Division’s favor. An
individual under an indictment for price-fixing may not
be extraditable in his or her country of residence. But
not knowing for sure—and thus having to live under the
cloud of a U.S. criminal indictment—will increase the
individual’s incentive to plead guilty, serve a prison term
in the United States, and put the matter in the past. Even
where there is no possibility of extradition, a U.S. non-
national under indictment may need or want to travel in-
ternationally, which means facing uncertain, but known,
risks that could led to extradition. Again, incentives to
plead increase.

Second, the Antitrust Division is in the law enforce-
ment business for the long term. Therefore, it needn’t
rush things. The indicted individual’s cost/benefit as-
sessment may change, and lead to a guilty plea. The legal
landscape or public sentiment in the individual’s country
of residence may change, and lead to extradition (or even
to prosecution there). Meanwhile, the U.S. indictment is
not going away. For the Division, waiting beats losing. All
things come to those who wait.
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