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Agenda
• New York Guidance on Sexual Harassment Released  
• Stop Sexual Harassment in NYC Act
• Effects of the #MeToo movement - Discussion
• Case studies
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What Happened?
• An agreement was reached on the New York State 2018-

2019 budget signed by Governor Cuomo on April 12, 2018

• The Budget included Part KK of the 2018 Session Laws, 
Chapter 57 (S. 7507-C) which includes new guidelines and 
requirements which affect sexual harassment prevention 
policies and settlements of these cases for all employers, 
not just public employers

© 2018 Goldberg Segalla.



2

New Proposed Guidance Issued

New York Guidance on Sexual 
Harassment Released

August 23, 2018  

© 2018 Goldberg Segalla.

What Happened? 
• On August 23, 2018 New York State released proposed 

guidance regarding the new sexual harassment legislation 
• The newly created website 

https://www.ny.gov/programs/combating-sexual-harassment-
workplace houses a model policy, model training, frequently 
asked questions and a sample complaint form 

• All documents have been released in “draft” form and the 
state is seeking public comment on or before September 12, 
2018  

• The proposed documents answer some questions that were 
left unclear in the legislation

© 2018 Goldberg Segalla.

Key Provisions
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“Sexual Harassment”
• “Sexual Harassment” is defined in the Frequently Asked 

Questions, Model Policy and Training
• Includes sexual orientation, gender identity and 

transgender status 
• Sex stereotyping is also included in the definition of sexual 

harassment which includes conduct or personality traits 
that do not conform to other people’s ideas or perceptions, 
including harassment because an individual is performing a 
job traditionally performed by the opposite sex

© 2018 Goldberg Segalla.

What Is Not Included?
• Other forms of harassment and discrimination based 

upon protected classes, including, but not limited to, 
race, age are not covered by this legislation

© 2018 Goldberg Segalla.

“Employee” Definition Expanded

• Executive Law (Section 296-d) has been amended 
to now include non-employees

–Contractors, subcontractors, vendors, consultants or 
other persons providing services pursuant to a contract 
in the workplace or who is an employee of such 
contractor, subcontractor, vendor consultant or any other 
person providing services in the workplace

© 2018 Goldberg Segalla.
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When is The Employer Liable?

• Employer, its agents, or supervisors knew or should 
have known that such non-employee was subjected 
to sexual harassment in the employer’s workplace

AND 
• The employer failed to take “immediate and 

appropriate corrective action”
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Significance?
• Legally non-employees can now sue 

employers for failing to take corrective action
• Appears that the employer has a responsibility 

to investigate and correct non-employee on 
non-employee harassment

• However, in reviewing cases involving non-
employees, the extent of the employer’s 
control and other legal responsibility the 
employer may have with respect to the 
conduct of the harasser shall be considered
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Potential Non-Employees
• Vendors
• Interns
• Volunteers
• Independent contractors
• Sales representatives

• Third party building or 
security services

• Contractors
• Subcontractors
• Welfare to Work or 

HIRE workers

An employee of any of these

© 2018 Goldberg Segalla.
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How to Make Non-Employees 
Aware of Policy

• In light of expanded definition, non-employees 
should be made aware of policy

• Include in bid documents (require certification 
from vendor)

• Post prominently where third parties frequent in 
employer’s work place

© 2018 Goldberg Segalla.

New Requirements 
for All Employers

• A written sexual harassment policy equal to or exceeding 
the standards of a model policy must be adopted 
(Labor Law Section 201-g)

• Effective October 9, 2018
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Model Sexual Harassment Policy
Elements

Must BE WRITTEN and:

1) Prohibit sexual harassment consistent with guidance issued 
by DOL and provide examples of prohibited conduct

2) Include information concerning the federal and state statutory 
provisions concerning sexual harassment and remedies 
available to victims of sexual harassment and state that 
there may be applicable local laws (i.e., New York City)

3) Include a standard complaint form
4) Include a procedure for the timely and confidential investigation 

of complaints and ensure due process for all parties
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5) Inform employees of their rights of redress and all available 
forums for resolving complaints administratively and judicially 
(this would include notification about the opportunity to file a 
complaint with the New York State Division of Human Rights, 
United States Equal Employment Opportunity Commission or 
any City agency, including contact information)

6) Clearly state that sexual harassment is considered a form of 
employee misconduct and that sanctions will be enforced 
against individuals who engage in sexual harassment, as well 
as supervisors and managers that knowingly allow such 
behavior to continue

Model Sexual Harassment Policy
Elements
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7) Contain a zero tolerance policy
8) Indicate how investigations will be completed
9) Clearly state that retaliation against individuals who 

complain of sexual harassment or who testify or assist in 
any proceeding under the law is unlawful

Model Sexual Harassment Policy
Elements

© 2018 Goldberg Segalla.

Model Sexual Harassment 
Policy (7 pages)
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Model Sexual Harassment 
Policy- Distribution

• Must be distributed annually in writing
• An acknowledgement receipt is not required but 

recommended
• It may be distributed electronically, but employees 

must be able to access the policy during work 
hours online and be able to print off a copy

© 2018 Goldberg Segalla.

Model Sexual Harassment Policy

• The Department of Labor in consultation with the Division of 
Human Rights developed a model policy and training program

• The model policy may be found here: 
https://www.ny.gov/sites/ny.gov/files/atoms/files/StatewideSexualHarassm
ent_PreventionPolicy.pdf

• The minimum standard for a policy may be found here: 
https://www.ny.gov/sites/ny.gov/files/atoms/files/StandardsSexualHarassm
entPreventionPolicies.pdf

© 2018 Goldberg Segalla.

Model Complaint Form Must 
be Used with Policy

• A model complaint form 
is available here: 
https://www.ny.gov/sites/ny.gov/files
/atoms/files/ComplaintformSexualHar
assment.pdf

© 2018 Goldberg Segalla.
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Model Complaint Form
• HOWEVER, guidance and sample policies and training make 

clear that verbal complaints MUST be investigated
• Accordingly, complaints from individuals who are unwilling 

to fill out a written complaint MUST be investigated

© 2018 Goldberg Segalla.

Model Sexual Harassment 
Policy- Recommendations

• Update employee handbook to 
include updated sexual 
harassment policy

• Hand it out separately and have 
employees sign for it annually

• Include other forms of harassment 
and discrimination in your policy, 
rather than maintain separate 
policies

• Can’t simply use model forms –
must be customized

© 2018 Goldberg Segalla.

New Training Requirements 
for All Employers

• Annual “interactive” training on sexual harassment 
must be provided to all employees (Labor Law 
Section 201-g)

© 2018 Goldberg Segalla.
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Interactive Training Required 

• “Interactive” requires some form of employee 
participation, meaning the training may be: Web-based 
with questions asked of employees as part of the 
program, accommodate questions asked by employees, 
include a live trainer made available during the session 
to answer questions; and/or require feedback from 
employees about the training and materials presented

© 2018 Goldberg Segalla.

Interactive Training
• Watching a video training, or a recorded online 

training and completing a certificate of completion 
will not be sufficient. . . Need some engagement 
with the employee during and/or after the training

© 2018 Goldberg Segalla.

Who Must Be Trained?

• All employees, 
including part time, 
temporary, interns, 
volunteers, seasonal 
workers, HIRE workers 

© 2018 Goldberg Segalla.



10

Model Training
• The Department of Labor consulted with the Division of 

Human Rights to develop a model sexual harassment 
prevention training program

• Model sexual harassment training available at 
https://www.ny.gov/sites/ny.gov/files/atoms/files/Sexual
HarassmentDRAFTModelTraining.pdf

• Model PowerPoint at 
https://www.ny.gov/sites/ny.gov/files/atoms/files/Sexual
HarassmentPreventionDRAFTTrainingPPT.pdf

© 2018 Goldberg Segalla.

When Must Training Occur?  
• Annual sexual harassment training utilizing the state’s 

model training or an equivalent must be completed by 
employer for existing employees on or before 
January 1, 2019

• New employees must be provided with the training 
within 30 days of hire

• The annual date for training can be set by the 
employer after January 1, 2019 and can be based on 
the calendar year, anniversary of each employee’s 
start date or any other date the employer chooses

© 2018 Goldberg Segalla.

Elements of Training
• Explanation of sexual harassment consistent with guidance 

issued by state
• Examples of conduct that would constitute sexual harassment
• Information concerning federal and state statutory provisions 

regarding sexual harassment
• Information regarding remedies available to victims of 

sexual harassment
• Information concerning employees’ rights of redress and 

“all available forums for adjudicating complaints”
• Query – Does this include rights under a CBA?

© 2018 Goldberg Segalla.



11

Elements of Training Cont’d
• Model training script is 24 pages
• Minimum standards for sexual harassment training 

https://www.ny.gov/sites/ny.gov/files/atoms/files/S
tandardsSexualHarassmentPreventionTraining.pdf

© 2018 Goldberg Segalla.

What About Investigations?
• The proposed guidance in the policy, 

training materials and standards contains 
directions for what is now required when 
conducting investigations

© 2018 Goldberg Segalla.

Requirements for Investigations
• Must be conducted within 30 days
• Must be a written report conducted on each 

investigation. It must contain the final resolution of 
the complaint, along with any corrective actions taken

• Documents, emails and phone records must be 
obtained, preserved and maintained in connection 
with the investigation

• Contain a timeline of events

© 2018 Goldberg Segalla.
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• Investigator must interview parties and witnesses
• Both accuser and accused must be notified of the 

final determination of the investigation
• You must have a designated person or office to 

investigate complaints in your policy
• A summary of prior relevant incidents, reported or 

unreported must be included 

Requirements for Investigations

© 2018 Goldberg Segalla.

FAQ’s
• Frequently asked questions (11 page document) 

is available at https://www.ny.gov/combating-
sexual-harassment-workplace/combating-sexual-
harassment-frequently-asked-questions#for-
employers

© 2018 Goldberg Segalla.

Non-Disclosure Agreement
• Non-disclosure agreements are prohibited in any settlement 

unless the complainant indicates it is his or her preference. 
(General Obligations Law § 5-336)

• Complainant is allowed 21 days to consider whether it is his 
or her preference to agree to confidentiality, which must be 
evidenced by a signed agreement at the end of the 
21 day period

• Complainant has 7 days to revoke the agreement
• Effective July 11, 2018

© 2018 Goldberg Segalla.
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• Identical provisions apply to settlements and 
stipulations reached in court cases (CPLR 5003-b)

• There does not appear to be an ability to waive 
the 21 day period, unlike under the ADEA

Non-Disclosure Agreement

© 2018 Goldberg Segalla.

Mandatory Arbitration Clauses

• Bars mandatory arbitration provisions in 
contracts relating to claims of sexual 
harassment except in limited circumstances

• Effective July 11, 2018

© 2018 Goldberg Segalla.

Mandatory Arbitration Clauses

• “[n]othing contained in this section shall be construed to 
impair or prohibit an employer from incorporating a non-
prohibited clause or other mandatory arbitration provision 
within such contract, that the parties agree upon”

• If there is an applicable collective bargaining agreement that 
is inconsistent, the collective bargaining agreement controls

© 2018 Goldberg Segalla.
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Settlements – Public Employers
• New York Public Officers Law §18 amended to add 

a new section 18-a, which provides for 
reimbursement by an employee who is 
adjudicated to have committed harassment to the 
public entity that has paid any award 

• Effective immediately

© 2018 Goldberg Segalla.

Settlements – Public Employers
• Public entities include, but are not limited to, 

counties, towns, cities, villages, political 
subdivisions, school districts, BOCES or any other 
governmental entities or entities operating a public 
school, college, community college or university, a 
public improvement or special district, public 
authorities, commissions, agencies or public 
benefit corporations and any other separate 
corporate instrumentality of the state

© 2018 Goldberg Segalla.

Settlements – Public Employees
• Employee is broadly defined to include appointed employees, 

elected officials and anyone holding any appointment in 
public service whether paid or unpaid, including former 
employees or individuals in these categories

• Any employee who has been the subject of a final judgment 
of personal liability for intentional wrongdoing “related to a 
claim of sexual harassment” shall reimburse the public 
entity for any award paid within 90 days of the payment of 
the award

© 2018 Goldberg Segalla.
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Settlements – Public Employees
• If the employee does not pay, the municipality can 

garnish wages

• There is a similar amendment to Public Officers Law 
17-a which applies to New York State employees

© 2018 Goldberg Segalla.

Question
• Does this new amendment create ethical concerns in the 

representation of the municipality and accused employee?

© 2018 Goldberg Segalla.

State Contractors
• All bidders on state competitive bidding contracts must submit 

a certification with every bid certifying under penalty of 
perjury, that the bidder has implemented a written policy 
addressing sexual harassment prevention in the workplace 
and provides annual sexual harassment training to all of its 
employees in compliance with Department of Labor 
regulations (to be enacted). Finance Law § 139-1

• Any bid not meeting this requirement will not be considered

• Effective January 1, 2019

© 2018 Goldberg Segalla.
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State Contractors
• For contracts not subject to competitive bidding, 

it is in the discretion of the state agency or 
department to require the certification

• Provides for bids made to “the state or any public 
department or agency thereof”

© 2018 Goldberg Segalla.

Stop Sexual Harassment 
in NYC Act

https://goo.gl/images/MbwXK8 © 2018 Goldberg Segalla.

Stop Sexual Harassment 
in NYC Act

• A package of 11 bills – together referred to as the 
Stop Sexual Harassment in NYC Act

• Signed by New York City Mayor DeBlasio on 
May 11, 2018

© 2018 Goldberg Segalla.
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• The act effects a number of obligations, including one with 
a deadline that was effective September 6, 2018 that 
maintains that employers must conspicuously display an 
anti-sexual harassment notice in employee breakrooms and 
other common areas in which employees gather

• The NYC Commission on Human Rights, which enforces the 
act, published the poster at its website

Stop Sexual Harassment 
in NYC Act

© 2018 Goldberg Segalla.

Stop Sexual Harassment 
in NYC Act
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Case Studies
• Morinello v. Villella, Waldorf Niagara, Inc., et. al. DHR Case 

No. 10155011 (2017)
• Mayo-Coleman v. Am. Sugars Holding, Inc., 2017 U.S. Dist. 

LEXIS 151958 (S.D.N.Y. 2017)
• Barnes v. City of Jamestown, DHR Case No.  7905657 

(2007)
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Discussion Questions
• What are the impacts of the new requirements?
• How can we make employees comfortable 

complaining about sexual harassment?
• Does Human Resources suggest EAP to an 

employee who has been sexually assaulted?

© 2018 Goldberg Segalla.

Discussion Questions
• What role does mediation play in sexual 

harassment complaints? Is it offered internally? 
Are there risks?

© 2018 Goldberg Segalla.

Questions?

Lindy Korn, Esq.
716-856-5676  |  Lkorn@LKorn-law..com

Kristin Klein Wheaton, Esq.
716.710.5805  |  kwheaton@goldbergsegalla.com

Thank You.
Moderator: 

Lise Gelernter, Arbitrator and Faculty, University at Buffalo School of Law
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