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to thedisclosurerequirementsof currentlaw. However,thecompletelackof
statutoryparametersdefiningthe“ReportableTransactions”and“Listed
Transactions”on whichtheBills’ proposedpenaltiesarebasedleavesthese
importantelementsof theproposalsentirely to administrativeinterpretation.
This raisesconcernsfor usaboutthepotentialfor overbroadassertionsof
penalties. TheReportoffersanumberof suggestionsin this regard,
includinga mandatefor nationalcoordinationofpenaltyadministrationanda
broadergrantof authorityto Treasuryto rescindpenaltiesin appropriate
cases.In addition,we suggesttimelimits on disclosureobligationswith
respectto transactionsthatbecomeReportableTransactionsor Listed
Transactionsaftertheyareconsummated.

For reasonsexplainedin detail in theReport,theTax Sectiondoesnot
supporttheproposalsin H.R. 5095 to imposea separatepenaltyon
deficienciesattributableto transactionsthatlackeconomicsubstanceandto
codify adefinition of economicsubstance.Generallyspeaking,webelieve
thattheeconomicsubstancedoctrine,asit hasdevelopedin thecommonlaw,
is afluid, fact-specificinquiry into thepurposeandeffectofnumerous
differentkinds of transactionsandeventsthatcannotbe effectivelydistilled
into a specificstatutorytest.

Also, theTax SectiondoesnotbelievethattheBills’ disclosure
requirementsshouldimposearequirementonmaterialadvisorsto disclose
informationotherwiseprotectedby theattorney-clientprivilegeor work-
productdoctrine. While acknowledgingthatthe intentand legal effectofthe
Bills in this regardaresomewhatunclear,theReportexplainsourview that
theassuranceofconfidentiality for full andfrank communicationsby a client
to its tax counselis avery importanttool in preventingabusivetax shelters,
andthatcompellingdisclosureof protectedcommunicationsmayhavean
unintended“chilling effect” on taxpayers’willingnessto consultresponsible
advisorsaboutproposedtransactions.Accordingly,we recommendthatthe
Bills specificallyexemptfrom disclosurerequirementsmaterialthatwould
otherwisebe protectedby thethen-existingfederalrules in respectof
attorney-clientprivilegeorthe work-productdoctrine.

TheReportalso notespracticalconsiderationsandsuggeststechnical
refinementswith respectto otheraspectsof theBills whichwesupport,
including theproposeddisclosurerequirementsfor “materialadvisors,”the
proposednarrowed“reasonablecause”exceptionto penaltiesfor Listed
Transactionsandtax-avoidancemotivatedReportableTransactions,andthe
proposedchangesto SubchapterK. We alsorecommendthatthe
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enforcementofall fees-basedpenaltiesfollow standarddeficiency
procedures.

In conclusion,theTax Sectiongenerallysupports5. 2498andH.R.
5095andCongress’sand Treasury’scontinuingeffortsto clampdownon
abusivetax shelteractivity. Taxsheltertransactionspresentaseriousand
complexchallenge,andtheproposedlegislationis an importantstep in the
right direction. As always,theTax Sectionwelcomestheopportunityto
assistyourefforts in any way it can.

Respectfully,

SamuelJ. Dimon
Chair

cc: Lindy L. Paull
Chiefof Staff
JointCommitteeon Taxation
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to thedisclosurerequirementsof currentlaw. However,thecompletelackof
statutoryparametersdefiningthe“ReportableTransactions”and“Listed
Transactions”on whichtheBills’ proposedpenaltiesarebasedleavesthese
importantelementsoftheproposalsentirelyto administrativeinterpretation.
This raisesconcernsfor usaboutthepotentialfor overbroadassertionsof
penalties. TheReportoffersanumberof suggestionsin this regard,
including amandatefor nationalcoordinationofpenaltyadministrationanda
broadergrantof authorityto Treasuryto rescindpenaltiesin appropriate
cases. In addition,we suggesttimelimits on disclosureobligationswith
respectto transactionsthatbecomeReportableTransactionsor Listed
Transactionsaftertheyareconsummated.

Forreasonsexplainedin detailin theReport,theTax Sectiondoesnot
supporttheproposalsin H.R. 5095 to imposeaseparatepenaltyon
deficienciesattributableto transactionsthatlackeconomicsubstanceandto
codify adefinition of economicsubstance.Generallyspeaking,webelieve
thattheeconomicsubstancedoctrine,asit hasdevelopedin the commonlaw,
is a fluid, fact-specificinquiry into thepurposeandeffectof numerous
differentkinds oftransactionsandeventsthatcannotbe effectivelydistilled
into aspecificstatutorytest.

Also, theTax SectiondoesnotbelievethattheBills’ disclosure
requirementsshouldimposearequirementon materialadvisorsto disclose
informationotherwiseprotectedby theattorney-clientprivilegeor work-
productdoctrine. While acknowledgingthatthe intent andlegal effectofthe
Bills in thisregardaresomewhatunclear,theReportexplainsourview that
theassuranceof confidentialityfor full andfrank communicationsby aclient
to its taxcounselis avery importanttool in preventingabusivetax shelters,
andthatcompellingdisclosureof protectedcommunicationsmayhavean
unintended“chilling effect” on taxpayers’willingnessto consultresponsible
advisorsaboutproposedtransactions.Accordingly,we recommendthatthe
Bills specificallyexemptfrom disclosurerequirementsmaterialthatwould
otherwisebe protectedby thethen-existingfederalrulesin respectof
attorney-clientprivilegeorthework-productdoctrine.

TheReportalsonotespracticalconsiderationsandsuggeststechnical
refinementswith respectto otheraspectsoftheBills whichwe support,
including theproposeddisclosurerequirementsfor “materialadvisors,”the
proposednarrowed“reasonablecause”exceptionto penaltiesfor Listed
Transactionsandtax-avoidancemotivatedReportableTransactions,andthe
proposedchangesto SubchapterK. We alsorecommendthatthe

2



enforcementof all fees-basedpenaltiesfollow standarddeficiency
procedures.

In conclusion,theTax Sectiongenerallysupports5. 2498 andH.R.
5095 andCongress’sandTreasury’scontinuingefforts to clampdownon
abusivetax shelteractivity. Tax sheltertransactionspresenta seriousand
complexchallenge,andtheproposedlegislationis an importantstepin the
right direction. As always,theTax Sectionwelcomestheopportunityto
assistyoureffortsin any way it can.

Respectfully,

SamuelJ.Dimon
Chair
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to thedisclosurerequirementsofcurrentlaw. However,thecompletelackof
statutoryparametersdefiningthe“ReportableTransactions”and“Listed
Transactions”on whichtheBills’ proposedpenaltiesare basedleavesthese
importantelementsoftheproposalsentirely to administrativeinterpretation.
This raisesconcernsfor usaboutthepotential foroverbroadassertionsof
penalties.TheReportoffersanumberof suggestionsin this regard,
includingamandatefor nationalcoordinationof penaltyadministrationanda
broadergrantofauthorityto Treasuryto rescindpenaltiesin appropriate
cases.In addition,we suggesttime limits on disclosureobligationswith
respectto transactionsthatbecomeReportableTransactionsor Listed
Transactionsaftertheyareconsummated.

Forreasonsexplainedin detail in theReport,theTax Sectiondoesnot
supporttheproposalsin H.R. 5095 to imposeaseparatepenaltyon
deficienciesattributableto transactionsthatlackeconomicsubstanceandto
codify adefinition ofeconomicsubstance.Generallyspeaking,webelieve
thattheeconomicsubstancedoctrine,as it hasdevelopedin thecommonlaw,
is a fluid, fact-specificinquiry into thepurposeandeffect of numerous
differentkinds of transactionsandeventsthat cannotbe effectively distilled
intoa specificstatutorytest.

Also, theTax Sectiondoesnotbelievethat theBills’ disclosure
requirementsshouldimposearequirementon materialadvisorsto disclose
informationotherwiseprotectedby theattorney-clientprivilegeorwork-
productdoctrine. While acknowledgingthatthe intentandlegal effectofthe
Bills in this regardaresomewhatunclear,theReportexplainsourview that
theassuranceofconfidentialityfor full andfrank communicationsby a client
to its taxcounselis avery importanttool in preventingabusivetax shelters,
andthatcompellingdisclosureofprotectedcommunicationsmayhavean
unintended“chilling effect” on taxpayers’willingnessto consultresponsible
advisorsaboutproposedtransactions.Accordingly,we recommendthatthe
Bills specificallyexemptfrom disclosurerequirementsmaterialthatwould
otherwisebe protectedby thethen-existingfederalrulesin respectof
attorney-clientprivilegeorthework-productdoctrine.

TheReportalsonotespracticalconsiderationsandsuggeststechnical
refinementswith respectto otheraspectsoftheBills whichwesupport,
includingtheproposeddisclosurerequirementsfor “materialadvisors,”the
proposednarrowed“reasonablecause”exceptionto penaltiesfor Listed
Transactionsandtax-avoidancemotivatedReportableTransactions,andthe
proposedchangesto SubchapterK. We also recommendthat the
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enforcementof all fees-basedpenaltiesfollow standarddeficiency
procedures.

In conclusion,theTax Sectiongenerallysupports5. 2498 andH.R.
5095andCongress’sandTreasury’scontinuingefforts to clampdownon
abusivetax shelteractivity. Tax sheltertransactionspresenta seriousand
complexchallenge,andtheproposedlegislationis an importantstepin the
right direction. As always,theTaxSectionwelcomestheopportunityto
assistyoureffortsin any wayit can.
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