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Multinationals Confront Sarbanes-Oxley
Editor’s Note: The following is an edited transcript of the presentations made at the Annual Meeting of the International Law and
Practice Section of the NYSBA on 22 January 2003.

I. Welcoming Remarks 
KENNETH A. SCHULTZ: Good morning. For those

of you who don’t know me, my name is Ken Schultz,
and I am Chair of the International Law and Practice
Section for just a few more hours. But I am delighted to
welcome you here this morning. 

As all of you have noticed, the subjects Enron,
Worldcom, Tyco and Sarbanes-Oxley are weaving their
way through the entire program of the New York State
Bar Association this week. You may wonder: Why
another program? We have a somewhat different twist.
The legislation has created a very significant impact
here in the United States, but what makes a particularly
interesting legal matter for our Section is that the reper-
cussions are spilling onto the shores of our neighbors
overseas, and lawyers throughout the world are
wrestling with the process of squaring Sarbanes-Oxley
with the legislation in their home countries. 

Our distinguished group of panelists today have
been wrestling with those issues, and they are going to
provide you with some insight into the problems that
Sarbanes-Oxley is creating and hopefully some insight
into how they are going about solving those problems. 

So with that, I would like to call forward Jim Duffy,
who is chair of this morning’s program and the incom-
ing Chair of the International Law and Practice Section. 

JAMES P. DUFFY, III: Thank you very much, Ken.
Well, we have a lot of work to do, and we hope we
have a very interesting program for you. Our first panel
is going to be a group of experts from foreign countries
who are going to discuss very specifically the impact of
Sarbanes-Oxley from their individual perspectives. Our
second panel is going to be a roundtable discussion
based on a fact pattern that you will find in your mate-
rials. And, as to that panel, we would encourage audi-
ence participation as actively as you might wish. And
then our third panel is going to be a small roundtable
discussion that is going to focus entirely on the ethical
issues for all lawyers that Sarbanes-Oxley addresses.
And again we are going to encourage active audience
participation of that panel as well. I don’t mean to dis-
courage questions in the course of the initial panel, but
during the second two panels we will encourage ques-
tions throughout from the audience.

Now I will turn the program over to Paul Frank.

II. The Impact of Sarbanes-Oxley on Foreign
Issuers 

A. Introductory Remarks

PAUL FRANK: Thank you, Jim. I am Paul Frank
from Alston & Bird in New York. I have a very limited
role because we are very short on time this morning,
with a great many things to accomplish. 

As Jim said, the first panel in the first hour is going
to be a discussion of Sarbanes-Oxley, led by Mark McEl-
reath and followed by comments by lawyers from Spain
and Germany. We will then take a look at some practi-
cal issues that have developed already in this country. 

Let me first introduce the individual panelists and
then turn it over to Mark. We hope there’s time not only
for discussion among the panelists, as we have expect-
ed and arranged, but also for questions. I’ll leave it to
Mark and the other panelists as they are going along to
take questions as appropriate at the time. 

To my immediate right is Mark McElreath, who is
head of the Northeast Capital Markets Group of Alston
& Bird and based here in New York. Originally from
Georgia, Mark is a graduate of Columbia Law School,
where he was a Harlan Fiske Stone Scholar. 

Next is Javier Villasante. Javier is from Cuatrecasas
in Barcelona and Madrid. He is the managing partner of
the New York office for his firm. 

Laura Hoguet is next in seating but will be the
fourth speaker. Laura graduated from Radcliffe College
and the University of Chicago Law School. She was
with White & Case for many years and in 1996 started
her own firm, Hoguet, Newman and Regal. 

And lastly, Jan Geert Meents is a German lawyer
who studied in Munich and Marburg. He is based with
the firm of CMS Hasche Sigle in Munich, has been in
the Atlanta office of Alston & Bird for the last six
months and has come to New York for the month,
which is why we are able to have him here today. 

Mark, I think you can take it from there. 

B. Overview of Issues Affecting Non-U.S. Issuers

MARK F. McELREATH: Thanks, Paul. Well, I guess
I qualify in some part as having a perspective in foreign
countries since I spent about half of my years in Geor-
gia before moving to New York. 
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I would like to spend about fifteen minutes to give
everyone a baseline on the parts of Sarbanes-Oxley that
affect foreign private issuers or non-U.S. issuers. Some
of you are probably aware of these issues, and some of
you may not be, but we wanted to give you a baseline
so that everybody would have those issues in mind.
Then we will proceed to some discussions of specific
jurisdictional issues.

The Act was passed last July 30, to be exact, and,
when President Bush signed it, he made the comment
that it was the most far-reaching reform of business in
America since the time of Franklin Delano Roosevelt. 

I think that it’s pretty well accepted that whether
the reform is going to be seen as beneficial to U.S. capi-
tal markets as well as to the non-issuer participants in
those capital markets is still undecided. 

There are many who believe that the Act was
passed in great haste without proper advice from the
SEC or the markets themselves and was poorly worded
and poorly drafted, such that it will be very difficult to
actually put the rules in place and then very difficult to
enforce them effectively. That is still undecided. There
certainly has been a great deal of discussion and con-
sternation about it. 

The Act generally covers accounting and corporate
governance reform. Some of the provisions of the Act
were effective immediately on July 30, and a vast major-
ity of the others were to become effective over a period
of approximately one year, as the SEC wrote the rules to
actually put the Act into effect. 

I note that this Sunday, the 26th of January, 2003, is
one of the most important deadlines under the Act for
the SEC to adopt final rules. There is an open meeting
today, starting at 10:00 a.m., of the Commission to
adopt a set of final rules. There’s another open meeting
tomorrow at 10:00 a.m. to adopt another set of final
rules. So literally in the next four days clearly twenty-
five to fifty percent of the rule proposals under the act
are going to become final. Those include the attorney-
conduct rules, rules on audits, auditor independence
and what the auditors are allowed to do for public com-
panies, non-GAAP financial disclosure, and off-balance
sheet financial disclosure. 

I’ll also mention that the last sort of big deadline
will be April 26, 2003. That’s when we expect most of
the rest of the rules to become final. So that by June of
2003 we will have a pretty good picture of what we are
going to be dealing with for the next few decades, a
whole other groundbreaking reform.

When the Act was being discussed in Congress, if
you read the legislative history, there was extensive dis-

cussion about what to do with foreign issuers, whether
the Act covered foreign issuers. And it was deemed
politically incorrect, so to speak, to distinguish between
U.S. issuers and foreign issuers in U.S. capital markets.
And the temperatures ran pretty high regarding the
position that there shouldn’t be special leniency given.
Again, if there had been more consultation with the
Commission and with practitioners, that may have
changed. But Congress really didn’t spend much time
talking to the outside world as they deliberated. So the
Act itself has no general provisions exempting foreign
private issuers. Under the Act and under the Securities
Exchange Act and the Securities Act, the SEC does have
pretty broad exemptive powers. But the SEC, under
Chairman Pitt, who still sits as chairman although he
has resigned, has made it clear that they don’t intend to
take on the U.S. Congress at this point and use their
exemptive power too broadly. They have been taking
their lead from the Administration. They don’t feel that
would be politically acceptable at this point. We hope
maybe in the future that they will. And as I will men-
tion later, there are some signs that they are heading
down that road. 

The Act generally applies to all companies that file
reports under the 1934 Act. And in general terms, that
means that, if you are representing an issuer that is list-
ed on the New York Stock Exchange or one of the other
stock exchanges or NASDAQ, by the requirements of
those exchanges and NASDAQ, you would have to
register. A very easy test is that, if you’re trading under
one of the American exchanges, you’re going to be sub-
ject to the Act. 

Another catch is that companies that have filed a
registration statement under the 1933 Act are subject to
the Act. And for foreign issuers this happens most
often, at least as seen in the last few years, when they
do Rule 144A debt offerings. This is so because they
generally agree in those debt offerings to do a
follow-on exchange and register the debt under the ’33
Act so that it is more freely tradeable in the United
States. That will catch the issuers as well and make
them subject to the Act. 

Finally, I’ll note that Rule 12g3-2(b) companies (i.e.,
exempt foreign issuers who have a certain number of
shareholders who might otherwise get caught under the
’34 Act) are not subject to the Act. This would include
tier-one ADR issuers. We have them in the United
States, but they are not listed on an exchange, that is,
the underlying security is not listed on an exchange. 

The two biggest sections of the Act I think most
people have heard about, because they have been out
there for six months, are the two certifications: one
under Section 906 and one under Section 302. And as I
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have talked to many of my colleagues in the European
market, the biggest source of consternation for them is
that they don’t understand why there are two different
certifications. Well, quite frankly, neither do we. But it’s
fairly easy to explain. 

At the time Congress was trying to adopt the Act,
there was a very clear interest in having the executives
of the companies subject to criminal penalties for hav-
ing misleading information in their documents and
knowing that it was misleading. In order to do that,
you had to put one of the certifications under the feder-
al criminal code, under the Department of Justice. There
was also an interest in having a securities regulation
that required them to certify the filings, the quarterly
and annual reports, as they were made. That ended up
under the ’34 Act, and that’s why you have Section 302.
Because of their two different purposes, you ended up
with two different certifications. The Department of Jus-
tice and SEC have indicated verbally and in presenta-
tions that they intend to begin (and have already
begun) discussions about putting the two certifications
together. But we don’t expect that to happen before the
end of 2003. 

The Section 906 certification, which carries criminal
penalties, is a certification that’s required for foreign
private issuers on Form 20-F or 40-F, the annual form.
And it simply has to say that the report complies with
the ’34 Act and doesn’t have any misleading informa-
tion in it. It is accepted that the 906 certification is not
required on 6-Ks or any other filings, and foreign
issuers don’t file quarterly reports, so that wouldn’t
trigger a certification either. 

Now, as adopted, Section 906 did not have any
materiality qualifier in it. The certification says that
there is nothing in the form that is misleading. And
there was a great deal of consternation about that,
because, as lawyers, you can imagine that a CFO or
CEO of a large corporation has a very difficult time
about being absolute about something like that. The
Department of Justice—not used to dealing with or
having to talk to the market and issue documents and
discuss things initially—was silent as to whether they
would accept materiality qualifiers. But they have
recently, in the last two months, indicated verbally, but
not in writing, that adding a materiality qualifier to the
certification would be an acceptable practice. 

The Section 302 certification goes a little further. It
is very similar in the sense that it is a statement that
there’s nothing misleading in the filing. But it has in it
an interesting set of certifications that the company’s
disclosure controls and procedures and internal controls
are in place; they are designed to be effective and to
produce the information necessary for the filing. 

It is very important for foreign issuers to realize
that a 20-F certification, although it won’t actually be
made until the first 20-F (which will be due for most
companies June 30th of 2003), encompasses a disclosure
that your controls were effective for all of the filings
since the date when the Act passed in July. So, the 6-Ks
coming in since July and up until the time the 20-F is
filed will be encompassed in this certification that there
is in place a program to yield all the information to
make the 6-K filing accurate. And I think it is relevant
for us to make sure we talk to our clients to advise
them to focus on what procedures they have in place to
ensure that information flows to the top, to the person
in charge of the reporting function. 

The Section 302 certification doesn’t carry with it
any criminal penalties. It is subject to potential penalties
under the ’34 Act or SEC action. It is also subject to a
private action, which is something U.S. issuers are very
used to under a 10-b5 query, and it is not settled yet
whether foreign issuers would be subject to a 10-b5
action. That’s something as yet to be developed. 

Briefly, I’m going to run through a few of the other
provisions of the Act. 

Another provision that has had great attention
abroad is the prohibition on loans to directors and
executive officers, simply because it is a more common
practice among foreign issuers to extend various types
of credit to executives and directors of the company.
The Act does flat-out prohibit this. The Act includes
very broad language that has not been subject to SEC
clarification or rulemaking, and so the broad language
of the Act is all we have to go on. And you could read it
very conservatively to prohibit all types of things,
including relocation loans, stock purchase loans, cash
with stock-option exercises, in addition to other things.

There is a growing body of thought in the United
States among practitioners that this provision is being
read too broadly; that that wasn’t the intent of the Act.
And I think practice will settle down such that the
actual enforcement will be on the types of activities
that Congress intended to catch, which we found in
Enron, Worldcom and especially in Tyco. Here, the SEC
does have broad exemptive powers to exempt not only
U.S. issuers, but again, they have given no indication
that they intend to do so in the near term.

Another big aspect of the Act that has actually been
stalled is the public company accounting oversight
board. I don’t know if you have followed the news over
the last six months, but we have had an appointment
of a chairman and resignation of a chairman and then
the appointment of a new chairman, but this has
delayed the effectiveness of the body in getting started.
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It is supposed to be in place sometime in the summer
of 2003, and once in place it will be the regulatory body
for accounting firms who wish to practice before the
SEC, meaning those firms representing companies that
are companies reporting to the SEC. 

Let us now turn to the Audit Committee and Audi-
tor Independence Rules. The Audit Committee Inde-
pendence Rules came out just a couple of weeks ago,
and this is one of the places, as I mentioned earlier,
where we see signs that the SEC is finally listening to
some of the concerns of foreign practitioners. As writ-
ten, the Act required that the audit committee members
all be independent, meaning they couldn’t be in any
way associated with the issuer, whether by employ-
ment, by stockholding or by consulting or other fees.
When the rules came out, those provisions, of course,
were in there, but there are exceptions now built into
the proposed rules that recognize that there can be
non-management employees and shareholders on the
audit committee in certain circumstances, primarily, if
the law of the jurisdiction in which the issuer is located
or some governmental authority there requires it. It also
contains an exemption that recognizes a two-tiered
board system. While the SEC believes that the supervi-
sory or management board is the proper board from
which to draw the audit committee, they at least recog-
nize that the two-tier board system exists and are open
to suggestions as to how to make that work for those
jurisdictions. So in these rules that came out a couple of
weeks ago we for the first time see that the SEC may
actually be leaning toward drawing some distinctions
between U.S. and foreign issuers.

Let me make another comment just briefly on the
audit committee. The audit committee will become the
primary body for selecting the auditors, overseeing
their work, hiring outside counsel, if need be, to deter-
mine if there’s a problem, and firing the auditors if the
audit committee doesn’t approve of their work.

The provision regarding executive compensation
hasn’t received a whole lot of attention, and it may not.
We’ll see if it is actually something that’s useful. But it
provides that, if there is ever any activity by the compa-
ny that is deemed to be misleading and is a result of
someone’s misconduct—although it is not defined
whose—the SEC has the ability to force the executives
to give back to the company any bonuses they have
received in the previous twelve months. We are not
exactly sure how they intend to enforce this because
there are so many provisions of it that are undefined.
But I thought I would raise it because it will apply to
foreign issuers as well.

And finally, let me touch upon a few miscellaneous
topics. The code of ethics that will be required is going
to cover foreign issuers as well. You’re not required to

have one; you’re simply required to disclose whether
you have one, and if you do not, why not. This most
likely will lead to the adoption by most everybody of a
code of ethics of some sort.

The SEC now has the power to prevent certain per-
sons from acting as directors and executive officers of
listed companies. The Act requires that companies put
into place and enforce protections for whistle-blowers.
You cannot discharge employees simply because they
have gone to governmental authorities to report what
they believe to be violations of securities laws, local
laws, or environmental laws. This, among others, has
raised some eyebrows because of problems in foreign
jurisdictions.

And then finally, there are the attorney-conduct
rules, which you’ve probably heard quite a bit about.
The Act itself only required that the SEC adopt rules
mandating up-the-ladder reporting of problems by
attorneys. In other words, the attorney couldn’t simply
stop at identifying the problem to whoever their contact
was at the company. If they didn’t receive what they
felt was a reasonable response, they had to continue
reporting it up the ladder, all the way to the board of
directors.

When the SEC adopted the rule, they decided to
put in a few more bells and whistles, including a
requirement that, if ultimately you don’t get the proper
response from the company, you will have to withdraw
as the attorney on record for the company and notify
the SEC that you are withdrawing and publicly dis-
avow any filings that the company has made that may,
based on your knowledge, contain misleading informa-
tion. Those rules are the subject of tomorrow’s open
meeting at the SEC. And there’s been an enormous
amount of comment on them. So we will be interested
to see what the SEC actually does tomorrow in the final
rules.

With that, I’m going to turn the panel over to Javier
and ask him to give us his thoughts on how
Sarbanes-Oxley is being interpreted, accepted and dealt
with in Spain and some of the issues it is going to pres-
ent for practice there.

C. Perspective from Spain

JAVIER VILLASANTE: Thank you. Well, actually
in looking at these aspects and how they apply to a
country like Spain, I note that, as you might imagine,
Spain has not been, let’s say, safe from the wave of cor-
porate rulemaking you’ve had in this country over the
last year or so. Actually, in Spain we have also had our
share of corporate scandals over the last several years,
and they have involved some of the most respected
businessmen in our country. It has been several years
since the chairman of the Santander Central Hispano
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(SCH), which is one of Spain’s biggest banks, was the
subject of an inquiry because the bank had made an
attractive investment product that it actively promoted
among its customers and that enabled them to avoid
paying taxes. The tax administration has, for a number
of years, been seeking to have certain high executives at
the bank indicted, and the case is still pending. 

Banco Bilbao Vizcaya Argentaria (BBVA), another of
the largest Spanish banks, was a respected financial
institution. As you may know, they had problems when
it was discovered that the bank had been financing a
Venezuelan leader. They also have had problems
because they placed a significant percentage of the
bank’s profits in a tax haven many years ago, apparent-
ly as a way to have money set aside, off the balance
sheet, in the event that an executive of the bank were
kidnapped by the Basque separatist organization, ETA.
Actually, one of the highest executives of the bank, one
of its directors, was kidnapped and killed by the ETA
some twenty years ago. So apparently there was a rea-
son for BBVA’s doing this, but twenty years later the
money was still there.

And you also may know about another scandal that
involved a person who was perhaps the most respected
businessman in Spain, Juan Villalonga, the chairman of
Telefonica. As you may be aware, he allegedly traded in
stock options two months before announcing a Telefoni-
ca alliance with MCI and Worldcom, a deal that later
fell apart. Following a probe of this alleged insider trad-
ing, Mr. Villalonga resigned from his position at Tele-
fonica.

So there has been, I would say, a wave of what they
call in Spain “corporate responsibility” measures, and
this wave has been in a way very much stronger here
after Sarbanes-Oxley this summer. Also, there have
been initiatives from different Spanish companies. First,
all of the biggest Spanish companies—like Telefonica,
SCH—have publicly declared that they intend to com-
ply with Sarbanes-Oxley. And more than that, many of
these companies have declared that they have indeed
taken some action over the last months.

Telefonica is, I would say, the clearest example. In
October, the first action that they took was the publica-
tion of an ethics code. An aim of this ethics code was to
prevent high executives and the officers of the company
from investing and trading in Telefonica’s shares for
several months before the announcement of any deal or
within one month before and after quarterly annual
results are published. So this was the first measure that
they have taken.

Coincidentally, on the same day that Telefonica
announced that it had enacted an ethics code, the Span-
ish newspaper El Mundo, whose reporting had figured

in Mr. Villalonga’s resignation, reported that the current
chairman of Telefonica (who was formerly the head of
Spain’s telephone monopoly) founded a company that
was later passed on to his nephew. Through the use of
this company and a loan secured by the chairman, a
certain investment was made before certain information
(allegedly known to the chairman and later resulting in
skyrocketing share prices) was made public. El Mundo
reported that Spain’s anti-corruption office was opening
an investigation into the share dealings and alleged
insider trading. An earlier investigation by Spain’s
equivalent to the SEC, the Comisión Nacional del Mercado
de Valores, had found no evidence of insider trading.

There are other measures that Telefonica has enact-
ed. In November, they published new internal regula-
tions that boast a much better system for auditing and
financial control. This will make possible in practice
that the chairman, the chief executive officer and the
chief financial officer of Telefonica certify the accounts
of the company, as Mark was pointing out. What they
intend to do is to set up internal mechanisms that will
lead to this certification. 

As you may know, Telefonica and some of the other
Spanish companies that I am talking about today are
quoted on the New York Stock Exchange. So this is
obviously a very important issue for them. And in
December they also announced that they are now put-
ting on their Web site a special section that would deal
with corporate responsibility issues. Other Spanish
companies have done a number of things that would
lead the investing public to believe that they are doing
their best to enhance their corporate responsibility, such
as a enacting a corporate governance code and publish-
ing an annual report just dealing with internal audit
issues. These have been very well-received by analysts
and investors.

Also in Spain over the last months, a commission
has been working to produce a report that was then
actually published on January 8. There had been a pred-
ecessor report, issued in 1998, which was well-known
by the companies but not by shareholders, so, at the
end of the day, the recommendations of that older
report were not widely adopted. But the current report
has gone further, taking advantage of the new Sar-
banes-Oxley environment. You should be able to find
the report on the Web site of Spain’s SEC, Comisión
Nacional del Mercado de Valores, which can be found at
www.cnmv.es. And I think it is useful to have a look at
it since it makes recommendations addressing the spe-
cial aspects of Spanish companies. Thus far, the wave of
corporate responsibility measures has not entered the
legislative sphere in Spain. So we are talking about rec-
ommendations that are voluntarily adopted by the com-
panies and perhaps widely known among the investors
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and financial community, but which are not necessarily
adhered to. The principles set out in this report, as you
may imagine, are similar to those under
Sarbanes-Oxley: first, transparency; second, a stress on
the fiduciary duties of directors. The report endorses a
system under which you either do what you are sup-
posed to do or explain openly and frankly to the
investor community why you didn’t do so.

In Spain, they also stress something that is not
clear-cut here in the States, namely, that the chairman of
the board should not be the chief executive officer. So,
they try to find a balance of power between those two
figures. They also talk extensively about three different
kinds of committees that all the big Spanish companies
are promoting: the accounting and control committee,
the appointments and compensation committee, and
another committee that is typically known as the strate-
gy and investments committee. These reports also deal
with the kinds of services that may be rendered to com-
panies in Spain. In November of 2002, a new law was
enacted, the purpose of which was to reform the finan-
cial system and to prevent auditors from rendering
services to the same company for more than a certain
number of years. However, due to strong lobbying by
the accounting industry, the legislation requires only
that the partner in charge must change, which is not an
entirely satisfactory outcome. 

These are the main issues in Spain: all addressed by
measures other than legislative action.

MR. McELREATH: Thank you very much, Javier.
Jan, how about your perspective from Germany?

D. Perspective from Germany

JAN GEERT MEENTS: Ladies and gentlemen,
thank you very much for your attention. I’m delighted
to have the opportunity to give you an idea of some of
the particular legal problems under German law arising
out of Sarbanes-Oxley.

As Mark has already pointed out there is no final
version of the Sarbanes-Oxley rules in force; therefore
my presentation is based on the latest information
available. Some of the previously mentioned problems
might be corrected or deleted in the final rules, as we
have heard. 

So what are the consequences of Sarbanes-Oxley in
Germany? Besides the question of applicability of the
Act, which is very controversial and maybe too large a
question for this session, I can think of three main areas
of legal problems in connection with the Act from a
German perspective: first, the authority for choosing an
auditor of a company subject to the Act; second, the
independence of members of the audit committee

under the Act; and third, the liability of German
lawyers rendering advice to companies subject to the
Act. I would like to discuss these issues in a bit more
detail.

As you know, pursuant to Section 301(2) of the Act,
the audit committee of an issuer, in its capacity as a
committee of the board of directors, is directly responsi-
ble for the appointment, compensation and work of any
registered public accounting firm employed by that
issuer for the purpose of preparing or issuing an audit
report or related work, and each such registered public
accounting firm is to report directly to the audit com-
mittee. The purpose of this concept is understandable.
However, it is not compatible with German regulations
and the German Stock Corporation Act. According to
Section 119(1)(4) of the German Stock Corporation Act,
auditors have to be chosen at the stockholders meeting
and given their mandate by the board of directors. This
responsibility cannot be assigned by the stockholders to
another body of the company. 

The second problem of the audit committee from a
German legal point of view is that the independence of
the audit committee conflicts with the provisions of the
German Employees Participation Act. Pursuant to sec-
tion 301(3) of Sarbanes-Oxley, each member of the audit
committee of the issuer must be a member of the board
of directors of the issuer and otherwise independent. If
a foreign private issuer does not have an audit commit-
tee—which is the typical situation, since this corporate
structure does not exist under German law—according
to Section 2(a)(3) of the Act the complete board of direc-
tors is considered to be the audit committee, which
means that the board of directors in its entirety has to
be independent from the company. As long as there is
no general exemption for foreign issuers, this is a point
where the German and the U.S. systems heavily con-
flict. 

A characteristic of the German system is the partici-
pation of employees on the board of directors. Pursuant
to the German Employees Participation Act, the board
of directors of a German corporation (Aktiengesellschaft
or “AG”) has to consist equally of delegates of the cor-
poration’s stockholders and delegates of its employees.
Taking this into account, an employee delegate could
never be a member of the board of directors of an SEC-
listed company since the employee delegates would not
be independent in this sense. However, this is an oblig-
atory prerequisite under the German Stock Corporation
Act.

The third and from a lawyer’s perspective the most
important result of Sarbanes-Oxley is how the Ameri-
can regulations would affect the attorney/client rela-
tionship in Germany, and also what sanctions German
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lawyers would have to fear if they rendered advice to
clients subject to the new law who violate its provi-
sions.

As we heard previously, the current rules under the
Act do not distinguish between German and foreign
attorneys and would therefore basically impose the
same strong sanctions and hefty fines on German attor-
neys as on their American colleagues. This might be the
reason why the Act could be referred to as the Unlimit-
ed Lawyers Liability Act.

Let us think about this scenario on the basis of a
simple example, assuming that the Act is applicable to
foreign law firms. A partner of a German law firm is
sued by disappointed shareholders of an SEC-listed
company. What does this mean for the German law
firm? Does a liability arising out of this lawsuit affect
only the respective attorney who represented the com-
pany before the SEC, or is the entire firm liable? What
would be the typical effect under German civil and cor-
porate law?

Here’s another example: A German attorney of an
international law firm with an office in Germany and
the United States learns of circumstances that would be
the subject of notification under the Act. However, his
U.S. colleague in the same firm does not know of these
issues. Under the current legal system, this would be a
violation of the Act, but who would be liable? Is it just
the German attorney, just his U.S. colleague, or the
entire law firm? Furthermore, would any ban by the
SEC really affect any lawyers practicing in Germany? I
cannot imagine and do not know of any legal basis for
an international professional ban based on national law.

These problems and several more that I could not
address due to the tight schedule are still unsettled. I
hope the SEC solves at least a few of them in the final
version of the rules. However, I fear that some CFOs
and CEOs of German companies subject to the Act will
reexamine whether being registered with the SEC is still
worthwhile. And this would be a significant step back-
ward in the globalization and internationalization of the
economy.

Thank you very much.

MR. McELREATH: Thank you, Jan. Laura, please
give us your thoughts on some of the effects and reper-
cussions you’ve seen. 

E. International Litigation Perspective

LAURA B. HOGUET: I’ll try. In my firm, which is a
litigation practice in New York with a lot of internation-
al clients that are referred to us by people we know and
law firms that have worked with us through the years,

we are trying to take a somewhat more cheerful view of
the Sarbanes-Oxley Act than we have heard this morn-
ing. You can deplore it as a terribly badly written piece
of legislation, as a kind of naive response to a moment
of hysteria in American history, and there are a lot of
other things you can say about it. Or you can look at it
as a great benefit to the legal profession, because it is
generating a vast amount of work for us.

I guess I would point out three areas that people
have been calling us about—lawyers and clients around
the world, really. The first one I would put in the gener-
al category of “Does this thing apply to us?” Now, as
for what it applies to, to whom it applies, and what it
means, we have been apt to say often that you have to
get into these SEC Webcasts to find out whether it is
going to really mean this or that. Nobody knows what
it means.

Most clients internationally are quite relieved to
find that the Act has absolutely nothing to do with
them, because most of the businesses doing business
from abroad in the United States are not public compa-
nies. And they all breathe a great sigh of relief. It really
doesn’t apply to companies that are not selling securi-
ties in the United States.

Then, of course, they have a second thought about
that. Suppose we might want to do that: what is going
to happen to us if we do want to sell securities in the
United States? What are the negatives; what are the
downsides? And I think there’s a lot of counseling work
for a lot of lawyers in the future in that area.

The two specific problems that have come up in the
litigation context that is my daily bread and butter are
more practical, if you will. One has to do with the
whole topic of loans, because loans and extensions of
credit, or one or another of their infinite variety, are
pretty basic to the way a lot of European and Asian
companies run their businesses. And, when they come
over here and discover that these forms of executive
compensation, as they perceive them, are illegal or
deemed by the United States to be conflicts of interest,
they are not happy about it. One set of clients simply
wants to comply with the law and figure out how to
revise their structures so that it works, and another set
of clients wants to figure out how to paper it so that
they won’t get into trouble. And then there’s the third
set of clients who want to collect the loans that are now
illegal.

All of these things have cropped up and created
problems, and I think that, until the SEC works out
with the international legal community reasonable defi-
nitions of what is going to be considered a prohibited
loan, i.e., what is a loan that arises from a situation that
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in some sense is a conflict of interest and what is not,
the issue is going to be a source of lots of work for me,
my partners and our associates.

Then the third category of problems that is coming
up has to do with the whistle-blower provision. And
this set of problems has two aspects, A and B. A is coun-
seling clients whose employees have reported to them
that there is something wrong somewhere in the sys-
tem. A great deal of judgment and discrimination are
involved in investigating one of these problems. And it
is the type of thing that lawyers are going to have to
learn to do, to meet with witnesses, to extract informa-
tion from people who are reluctant for various reasons
to give it, to make some judgments about whether what
they are hearing is gossip or something that actually
violates a law. A lot of exercises of judgment are
involved beyond what people ordinarily think of when
they just read the newspapers. That’s side A of the
whistle-blower Act. 

Side B is what we call the preemptive striker. It is
the employee who is about to be fired and, seeking to
prevent this from happening, he leaves a memo on
somebody’s desk, the classic three-page single-spaced
document which says that “the following eighteen
things that I have witnessed in the last six months are
fraudulent,” thinking that he has thereby prevented the
company from firing him.

Now this problem arises under Sarbanes-Oxley and
under a number of state whistle-blower protections,
and our international clients are always astonished to
hear us say, “Wait a minute, let’s not just fire him, let’s
think about this”—or her, because sometimes it is a she.
Anyway, sometimes it is prudent not to fire the person.
Sometimes it is prudent to investigate it. Sometimes it is
prudent to fire the person. But all of this requires a lot
of thought, and Sarbanes-Oxley isn’t very clear, and
neither are most of the other statutes, about whether it
matters whether the allegations are well-founded or
not. Sarbanes-Oxley has a reasonableness qualification:
if the allegation is unreasonable, the company is not
required to stay its hand. However, that requires anoth-
er judgment to be made, so all of this requires legal
judgments every day. There is no bright line in any of
this, and therefore I think one ought to have quite a
cheerful view of the impact of Sarbanes-Oxley on our
legal profession.

Thank you.

F. Questions and Comments

MR. FRANK: We have been told we can use a few
extra minutes, and with that being the case, perhaps
there are some questions.

I have a question for Jan Geert. If the problems are
sufficiently severe, as you suggest, in regard to compli-
ance with German law, so that there’s the risk at least of
having to withdraw, has anyone considered the compli-
cations of trying to withdraw, that they may be even
worse than complying?

MR. MEENTS: Yes, I think that, at the moment, the
issue is that a lot of companies are quite unsure about
what the Sarbanes-Oxley Act really means for them,
and they seek international legal advice in order to find
out whether they can comply with the Act or whether
they have to change something.

As an interesting aside, I read a couple of days ago
in a newspaper that a former CEO of a German compa-
ny which is listed with the SEC actually informed the
SEC that the company’s accounting firm had made
some mistakes and asked the SEC to investigate this. So
there may be significant consequences, even for a Ger-
man company, arising from Sarbanes-Oxley in a situa-
tion like that. 

MR. McELREATH: I’d like to make one final com-
ment. I thought Laura’s comments were well-taken, and
I agree with her, that there are certainly some unantici-
pated benefits here. Literally in the last few days, as the
fiscal year (which is a calendar year for a lot of compa-
nies) has closed and we’re approaching the annual
reports for the U.S. issuers, we have been receiving
some calls from some of the executives who are not the
CEO or CFO but are some of the lower-level executives
of the companies who are being required to give certifi-
cations up to the CEO and CFO so that they in turn
have something to base their certifications on. And
these lower-level executives have concerns because they
know of some things over the last year or so that they
reported that have been ignored, and they are worried
about their own personal liability if they sign the certifi-
cation and pass it along, knowing that some of the
reported items were not properly dealt with. They don’t
know what their personal liability or responsibility is.
This is not an avenue that we really anticipated coming
along for us to deal with. So there are certainly a lot of
areas that I think will develop.

MR. DUFFY: Thank you very much, Paul, and
thanks to a very interesting panel.

I would like to introduce to you Calvin Hamilton.
He’s an attorney with the firm of Monero, Meyer &
Marinel-Lo, Madrid, Spain. And Calvin is going to have
an open roundtable discussion of the fact pattern that is
in your materials. We would encourage—and Calvin,
you can elaborate on this, but Calvin will encourage
questions from the floor throughout the panel discus-
sion. Calvin.
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III. The Impact of Sarbanes-Oxley on Executive
Officers, Directors and Auditors

A. Introductory Remarks 

CALVIN HAMILTON: Thank you, Jim. Good morn-
ing and thanks for joining us at the second panel of the
Sarbanes-Oxley application to our everyday lives. In
particular we will discuss how it affects executives,
directors and auditors. 

As we know, the Act pretends to be very far-reach-
ing. The extraterritorial reach is yet to be determined.
But what I can say is that it’s caused a lot of furor in a
lot of different jurisdictions, for the Europeans in partic-
ular. And to that I can speak, because I live and practice
in Spain. In particular, Spain is very concerned even
though they can understand the intent of it. They think
that you’ve got a problem, so take care of it, but don’t
involve them.

In Europe, we’ve got to contend with more than
thirty-five different codes of conduct, eleven of which
are in the U.K. alone. And these were developed and
promulgated during the ‘90s, prior to the Enron fiasco
and Global Crossing and the like. They think that they
are ahead of the curve, and they can take care of their
own business, thank you very much, and they don’t
need the extraterritorial reach. Whether or not they can
stay away from the financial markets in the U.S. is
another practical issue. If the answer is they can’t, then
they will have to succumb to the Act and have it apply
to them.

In any event, jurisdictions like Germany, Denmark,
and, to some extent, Holland, which already have a
two-tier approach to corporate governance and believe
that their supervisory committees—the other one is the
management committee—can do the job that Sarbanes-
Oxley purports to want to do, argue that the Act
shouldn’t apply to them in any event. They also point
out that there has also been a historical deference by the
SEC to local jurisdictions, and, all of a sudden with Sar-
banes-Oxley, this is going to change. 

Without further ado, you would have received the
fact pattern in the handouts, and what I wanted to do
was just discuss the various issues as outlined in that
fact pattern and as they would be resolved, if at all they
would be, by Sarbanes-Oxley.

To help me with this we have got, from my left,
Jorge Juantorena, who is a partner at Cleary, Gottlieb,
and practices in the area of mergers and acquisitions,
with a particular emphasis on Latin America. I’m hope-
ful that Jorge would provide us with some issues as
raised in Latin America.

To his right, Larry Shoenthal, who is an attorney in
New York and a CPA and has been practicing and
counseling lawyers and clients particularly in areas that
would affect audits and other accounting practices.

To his right, Dennis Block, who is the head of the
corporate department at Cadwalader. Dennis practices
in the areas of mergers and acquisitions and has done a
lot of work in the areas and with the different issues
that we are going to be discussing today.

And last, but certainly not least, Charles Dorkey.
Can I call you Trip? Trip Dorkey is a partner with the
international Canadian law firm Torys, and Charles is
the managing partner of the New York office.

The fact pattern describes a situation where a Span-
ish company has its securities traded on a U.S. stock
exchange, and there are a whole bunch of different
issues and occurrences described in the fact pattern.
What I hope to do is just go through them. And as we
talk among ourselves, we don’t want to exclude you, so
I would like to have you participate. 

The fact pattern begins by talking about a company,
a Spanish company, that functions and works in three
different sectors: telecommunications, the financial sec-
tor, and the utilities sector. And my first question to the
panel is whether these three different sectors raise any
issues that ought to be immediately addressed by Sar-
banes-Oxley. Jorge.

JORGE JUANTORENA: Sure, I think it raises sort
of an immediate issue in the context of certification as
this company thinks about certifications to be provided
by the CEO and CFO and it thinks about disclosure
controls that have to be implemented. One thing to bear
in mind is there is no one-size-fits-all approach. You
have to modify your procedures to take into account
the geographic scope of the company as well as the
scope of its different operations, its different business
segments. I think that’s one clear issue that would have
to be taken into account.

MR. HAMILTON: What immediately comes to
mind are the disclosure requirements, which I’m a bit
confused about, because every time I go through the
different articles and material that I read they talk about
sections 302, 404, and 906.

Dennis, can you help us along about what exactly
would be the responsibilities now for a foreign compa-
ny like our example here?

B. Independent Boards and Audit Committees

DENNIS BLOCK: Well, the first problem is that you
have to read Sarbanes-Oxley alongside the stock
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exchange listing rules, because they work hand in glove
and are meant to complement each other. The emphasis
is on both independence of the board and the utiliza-
tion of an audit committee, and that is supposed to
oversee a good deal of what happens in the financial
reporting arena. The problem for any board of directors,
independent or otherwise, and any audit committee in
a company that is sort of a conglomerate having three
very different segments is to understand the whole
business. It is hard enough to understand one core busi-
ness, let alone three significant industries combined into
one company.

So if a board is going to meet four times a year and
a committee meets a half hour in the morning before
the board meets, they are going to have a great deal of
difficulty understanding the company’s business. If you
can’t understand the company’s business, you’re going
to have a much bigger problem understanding the com-
pany’s financial position and being able to ask intelli-
gent questions.

Now the way the Act works is that the audit com-
mittee doesn’t really have any special role with respect
to the 302 certification. It does have a role in the 906
certification, since you’re supposed to clear that with
the audit committee. But I assume in any functioning
board you clear all of your financials that existed under
law long before Sarbanes-Oxley, and the concept of
directors’ duties, even without Sarbanes-Oxley, assumes
that the board is, in an informed manner, to sign off on
the company’s financials. I think it is a very hard thing
to be an expert in three different areas of industry.

MR. HAMILTON: Our fact pattern.

CHARLES DORKEY: Just thinking out loud here. I
raise the question whether it makes sense to have three
different audit committees or subcommittees of the
audit committee in order to learn the substance of the
underlying business.

MR. BLOCK: It is a thought. It isn’t terrible to
assume that an audit committee of a multi-industrial
conglomerate will have each of its members sort of
become expertized in one of the three different areas,
and you’re allowed to rely on your colleagues on the
audit committee. So it is an idea. I think corporate law
assumes you’re going to learn a lot about all three busi-
nesses.

MR. JUANTORENA: One other thought on that. I
think it presents an issue about which a lot of our
clients have been asking us. If you have an SEC regis-
trant that has subsidiaries that are not SEC registrants,
not considered issuers for purposes of Sarbanes-Oxley,
what is the responsibility of the audit committee of the
parent company? For example, what role does it have to

play with respect to the auditors of the subsidiaries? I
think many of those issues still haven’t been worked
out, but that’s something that will have to be addressed
by many of us in the coming months.

MR. HAMILTON: In terms of the disclosure, Larry,
would it make a difference whether the accounts are
done on a consolidated basis?

LARRY SHOENTHAL: Well, under the rules now—
and I take it the rules haven’t changed under this—you
have to have a report on a consolidated basis. Even
though each one of these industries may have different
functions, they still have to have the same auditing
principles, the same accounting principles.

MR. HAMILTON: Okay. Our fact pattern: we don’t
have an audit committee. What we do have is a board
of directors. And, Trip, how would you counsel Spitzer
as they go forward and as they want to comply with
Sarbanes-Oxley?

MR. DORKEY: Well, it is a company that would be
subject to the Act since it is listed on a stock exchange.
Although it is not clear which exchange, it is listed.
And, as already raised by Dennis, in addition to your
advising the client with respect to Sarbanes-Oxley, you
have to advise the client with respect to the regulations
of the various stock exchanges.

We would advise them to get an audit committee,
because that’s one thing that you have to do. I mean,
without an audit committee all the directors have to be
independent, and in this case we have twenty directors,
with a vast majority of them not independent by any
means at all. So with an audit committee, we would
have the independent directors look over the finances
of the company.

MR. DORKEY: Well, the SEC, I believe, in the last
couple of days pursuant to Sarbanes-Oxley has basical-
ly said that you can’t be listed on a national securities
exchange unless you have an audit committee, so that
probably is going to settle that question.

MR. HAMILTON: Can they come back and argue,
“Well, okay, we don’t have the audit committee, but we
are prepared to have our regular board do the things
we have to do, and will try to make them independ-
ent.” Would that be something you would say as coun-
sel to them, as a way to go forward?

MR. DORKEY: My experience with boards is that
people have to put in a lot of effort to do the job right.
And if you spread the job over too many people, it
doesn’t get done. It just doesn’t get done right. You
have to focus in on people who are truly committed
and engaged to do the job. So I tell them that you
should shrink the size of the group of people responsi-
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ble, put in an audit committee, and charge them with
responsibility for overseeing the finances.

MR. BLOCK: Well, you know, the certification rules
that require you to have procedures and policies in
place in order to oversee and ensure the accuracy and
adequacy of your financial statements assume that
you’re going to have a functioning audit committee.
And I think that’s exactly right, if the audit committee
is the board, one is going to have difficulty finding that
they have a functioning auditing committee.

MR. HAMILTON: Our CFO in the fact pattern has a
special relationship with the external auditors. There’s
no audit committee. How do we counsel Spitzer to
address this situation, again, in the light of Sarbanes-
Oxley? Jorge, do you want to take that?

MR. JUANTORENA: Sure. I think that, under the
rules proposed by the SEC, it is likely that the auditor
in this case would not be considered independent.
Larry might be more of an expert on this than I am, but
if he had previously been a partner with the accounting
firm and now he’s essentially in a supervisory role in
connection with the preparation of the company’s
financial statements . . .

MR. BLOCK: His problem is he’s only been away
from his accounting firm for six months, and there’s a
cooling-off requirement. He would have to spend at
least a year away from his accounting firm. And he
could do that as an employee of the company, but not
as an employee who has anything to do with the finan-
cial records or financial reporting of the company.

MR. SHOENTHAL: One thing with this is that right
now there isn’t a public company accounting oversight
board. And these rules, as far as the independence of
the accountant and this cooling-off period are con-
cerned, don’t start until you have registered account-
ants. And since it is already six months into it, I take it
that, by the time that there is a requirement for this to
come into place, he probably will be out for the year.
And whether that would be enough of a cooling-off
period—it may be.

MR. BLOCK: I think many of the things we are
going to talk about aren’t in place yet, and maybe it
would be helpful for the hypothetical to assume that it
is all in place. 

MR. HAMILTON: This morning, particularly,
there’s an article in the New York Times, and I got the
impression that they are backing away from this cool-
ing-off period requirement. And in the event that they
do back away from it, what other requirement or pro-
tection will they put in place to sort of satisfy the intent
of the Act?

MR. DORKEY: Well, whatever they put in place, it
would seem to me that we have to go back to what led
to the Sarbanes-Oxley law to begin with. And that is the
perception, indeed the reality, that there was a—let me
use the word “hypothetical”—cozy relationship
between accountants and the companies. And I think
for anybody advising the company, you must have an
independent audit committee, you must have an inde-
pendent CFO, whether measured in terms of the statu-
tory language or what you truly believe. I mean I
would counsel people that just because you meet the
letter of the rule with a one-year cooling-off period
doesn’t necessarily mean the person is independent.
You want to make sure that your books are being done
in an objectively analyzed, independent way to protect
you from problems, not just from the SEC, but also
from private plaintiffs.

MR. BLOCK: Well, you know this is a foreign com-
pany, and state law looks to the state of incorporation,
so you go back to your own home jurisdiction. But
assuming this was an American corporation, I think
what Trip is saying is really important, because there’s
an overlay here. The duty of care hasn’t been changed
by Sarbanes-Oxley. But what do you have to do to satis-
fy that duty as a director? Your duty of care has been
expanded because you, in performing that duty of care,
need to take into account all of the requirements set
forth in Sarbanes-Oxley. So if you’re not doing what
under Sarbanes-Oxley is required or you create a
process that doesn’t allow you to do it, you’re going to
run afoul of your duty of care.

MR. DORKEY: But knowing prosecutors, as we all
do, the fact that you comply with the law doesn’t neces-
sarily mean that you’re going to get a free pass if they
don’t like what you’re doing.

MR. HAMILTON: Larry, the fact pattern calls for a
number of non-audit services to be provided by the
external auditor. You and I had a conversation yester-
day and you indicated some concern about this. I think,
if I understood you correctly, you thought it was too
stringent. I don’t know if you want to develop some of
your ideas.

MR. SHOENTHAL: Well, there are nine prohibited
acts under the Act. One is bookkeeping and other serv-
ices related to accounting records or financial state-
ments of the audit client. These are the other things that
cannot be done by the accountants: financial informa-
tion systems design and implementation; appraisal or
valuation services, fairness opinions and contribution-
in-kind reports; actuarial services; internal audit out-
sourcing services; management functions or human
resources; broker or dealer, investment adviser, or
investment banking services; legal services and expert
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services unrelated to the audit (although nobody really
knows what expert services unrelated to the audit are);
and the catch-all, which is any other services the public
company accounting oversight board determines by
regulation is impermissible. And since the board isn’t in
service yet, we don’t know what that is.

Anything else, however, would be acceptable if it is
preapproved by the audit committee—and here we
don’t have an independent audit committee, so I don’t
know that you can have the preapproval, but let’s
assume that they will have an independent audit com-
mittee. And the problem that I have with this is that
these directors that would be on the independent audit
committee are not stockholders. They can’t be. They
have to be independent.

MR. BLOCK: They can be stockholders. They can
even be big stockholders.

MR. SHOENTHAL: I stand corrected. But how
many people unrelated to the company will want to be
directors and have that type of liability?

MR. HAMILTON: What are the concerns that
would arise for Spitzer in particular?

MR. JUANTORENA: Under Spanish law, for exam-
ple, the shareholders have responsibilities and authority
to perform certain acts and activities, and one of them
is naming the auditors. So this Act obviously takes
away the authority that is given to them by Spanish
company law. So that is going to provide an interesting
set of circumstances. There’s a direct conflict between
Spanish law and the SEC. Do you think that, as the dis-
cussions go forward, this historical deference to local
jurisdiction will carry the day? In other words, would
the Spanish company be able to say, “Look, I have com-
plied with my law, my law is mandatory, and I’m sorry
I can’t do yours”?

MR. DORKEY: I’ve often been fooled in life, but
generally I try to believe people are rational in their
beliefs, even when it comes to government bureaucrats.
I would think the Spanish law is designed to achieve
the same result, that is, someone with other than a
potentially cozy relationship with the accountants—the
shareholders of the company, who certainly more than
anyone else have an interest in the success of the com-
pany—have by local law direct oversight over the
accountants. That should satisfy the concerns being
addressed by the SEC and Congress in Sarbanes-Oxley.

C. Delisting and Going Private

AUDIENCE MEMBER: Calvin, this is a question
directed to everybody, but particularly Mr. Block,
because I know he’s very active in the capital markets
here in New York. Are the capital markets in the United
States so important to, say, EU companies that these

companies would not consider simply delisting from
the New York Stock Exchange or the NASDAQ and
only having their market on the London exchange?

MR. BLOCK: Well, I would have answered that
question very quickly with a yes two years ago. But
looking at the Dow at the moment, maybe I’m not so
certain that that’s the case. I think historically raising
capital has required a U.S. component for any large cap-
ital-raising effort. I believe that fact will continue to
motivate companies offshore to comply with our rules.

Again, you know, I’m great at criticizing the rules—
it’s good for articles you write—but a lot of what’s in
Sarbanes-Oxley that gets criticized really isn’t so terri-
ble. The point that we have certain auditing services
that are not permitted to be rendered by the auditor,
well, all that is designed to do is what I think is pretty
much common sense. An auditor shouldn’t be auditing
what he does. That’s a pure conflict. I don’t find that so
offensive.

Any time Congress tries to write rules in a special-
ized area we are going to have areas of mistakes and
things that don’t make a lot of sense because Congress
sometimes doesn’t make a lot of sense. But I think a lot
of the intent, which is basically to restore investor confi-
dence, will be achieved. And I think that’s good for off-
shore as well as domestic companies.

MR. DORKEY: I would add that, in terms of people
delisting, in respect of smaller companies or midsize
companies for which the cost of complying with rules is
high in relation to the capital raised, you’ll see some
delistings or decisions not to raise money in the United
States. And I agree with Dennis, it’s the game for any
company wanting to raise big money.

MR. BLOCK: Trip, I’ll make my prediction for 2003.
I then won’t make any more predictions. You will see
more going-private transactions in the U.S., not delist-
ing, because that doesn’t make a lot of sense. You will
see going-private transactions because the cost and
intrusiveness of the regulation will make it impossible
for companies or at least not palatable for companies to
continue to be public companies.

AUDIENCE MEMBER: If a company were to delist,
don’t they stay liable for x amount of years once they
are out?

AUDIENCE MEMBER: Forever.

AUDIENCE MEMBER: Assume I don’t want to
comply, and I leave—I’m a European company, and I’m
currently listed here—because in the past year I’ve done
something unusual. I mean, the fact that you’re going to
delist automatically turns on a lightbulb somewhere, so
that you are going to be investigated—who knows, pos-
sibly, because of that. How many years would they
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have to wait until they are free, shall we say, from being
investigated for actions taken prior to their delisting?

MR. JUANTORENA: I’d like to make just one point
clear. I think there’s been a little bit of confusion. A
delisting by itself is not sufficient to get you out of most
of the Sarbanes-Oxley requirements. It might get you
out of some of the requirements, for example, the audit
committee requirement, which applies only to compa-
nies that have listed securities here in the U.S., but most
of the requirements apply to companies that have SEC-
reporting obligations. So if you merely delist and have
more than three hundred security holders in the U.S.,
you would still be required to comply with your SEC-
reporting obligations, and basically you would still be
subject to most of Sarbanes-Oxley. And that’s one of the
reasons why I think at the end of the day many compa-
nies won’t do that. I think Dennis is right: you have to
essentially go private and not just delist.

D. Financial Expert

MR. HAMILTON: We haven’t said anything about
the financial expert that the law obliges companies to
have. And Larry, can you just take us through what sort
of qualifications this person must have? 

MR. SHOENTHAL: I don’t think I really know or
anyone else knows. But there is an out, that if you don’t
have it, you can explain on your statement as to why
you don’t have it. The problem you have here is that
you have a conglomerate. When you have a conglomer-
ate, you have many businesses, and there is no one per-
son that’s going to be an expert in all of these business-
es.

MR. HAMILTON: But the law does provide for
some minimum requirements.

MR. BLOCK: Someone who, through education and
experience as a public accountant or as a CFO, con-
troller or principal accounting officer of a public compa-
ny or other relevant experience has (1) an understand-
ing of GAAP and financial statements; (2) experience in
preparing and auditing financial statements of compa-
rable public companies; (3) experience in GAAP in con-
nection with accounting for estimates, accruals and
reserves; (4) experience with internal accounting con-
trols and understanding of audit committee functions.
The head of the Bureau of the Budget couldn’t satisfy
that definition!

I think the issue is that it’s very hard to find some-
one who meets those qualifications. And if you found
that person, why would he want to be on an audit com-
mittee of a public company? It is putting a target on his
back for all things that go wrong in the corporation. 

When I say Congress is capable of silly things, I put
this toward, if not at, the top of the list of silly things.
The current rule, which in my view is silly enough and
which the stock exchanges came up with as a result of
the blue-ribbon commission that looked at governance
two years ago, says that members of the audit commit-
tee should be financially sophisticated. That is, in com-
parison to what I just read, a much more reasonable
definition of what financial expertise should be.

MR. DORKEY: So in thinking about what’s going to
happen in the coming years, it may come to pass that
companies will simply say they don’t have any finan-
cial experts on their audit committee and disclose that
to the investing public for the reasons Dennis just gave.

MR. BLOCK: Well, can you picture the Ford Motor
Company saying that or some Fortune 100 company
saying that? You know, it is one thing for a mid-cap
company, which isn’t going to find that person, because
he or she is just not going to be available to them. But
could you imagine a large public company in America
actually saying that?

MR. DORKEY: If they all said it, people would
know what the joke was.

MR. JUANTORENA: It is even a harder case for
most foreign companies as well. I think they would be
hard-pressed to find someone who meets these require-
ments.

E. Restatement of the Financials

MR. HAMILTON: We have got a situation where
there was a restatement of the financial accounts, and
there is a requirement under the Sarbanes-Oxley that, in
the event there may have been profits, there is a dis-
gorgement requirement. How would that work in
effect? Jorge?

MR. JUANTORENA: Sure. Sarbanes-Oxley general-
ly provides that essentially any loan or incentive stock
option or equity-based compensation that the CFO or
CEO receives during the twelve months after the publi-
cation of the financial statements subsequently restated
are subject to disgorgement. It is somewhat unclear
what that means and how recovery would occur. If the
restatement is the result of misconduct due to a materi-
al violation of financial reporting requirements—I think
pretty much every restatement I’ve ever seen is a result
of that, although I suppose in theory you could imagine
it not being the result of that—the CEO and CFO might
be off the hook because it appears that the restatement
and erroneous financial statements occurred before Sar-
banes-Oxley.
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One other interesting issue that comes up in the fact
pattern is that they apparently made some money from
selling the stock of a subsidiary. You might have
thought initially that that profit would be subject to dis-
gorgement. But if you undertake a literal reading of the
rules, it would appear that it is only profit from the sale
of the issuer’s stock. So it looks like they might get a
freebie here in terms of the profit they realized from the
sale of the subsidiary stock. That probably would raise
other issues (such as insider trading or perhaps issues
under the home country’s rules), but it wouldn’t raise
an issue under Sarbanes-Oxley.

MR. BLOCK: The penalties are very harsh. I had a
client call to ask if there was some way we could com-
pensate around the Act. I said I didn’t think we wanted
to have disclosure about our compensation around the
Act. But I do believe that the law would have allowed
the SEC and certainly the Mel Weisses of the world to
pursue individuals for misstated financials, to recover
those kinds of profits that were made by executives in a
company that overstated its financial condition.

MR. HAMILTON: I think the requirement, though,
is that there must have been some wrongdoing. In other
words, if the Spanish company had to restate to comply
with U.S. generally accepted accounting principles, that
wouldn’t be “wrongdoing” for purposes of Sarbanes
and the disgorgement requirement, is that correct?

MR. BLOCK: Why not?

MR. HAMILTON: That’s my question. I don’t
know.

MR. BLOCK: Violations of GAAP in and of them-
selves don’t violate the securities laws, but they might.
If it was intentional, it would.

MR. HAMILTON: But there is a consideration here,
and this happened to one of the big Spanish banks.
They were forced to restate because they had filed doc-
uments based on the accounting principles in Spain,
and there they had done it correctly. It would be overly
burdensome to penalize them for complying with the
rules of their own local jurisdiction. I mean there’s no
intent to want to commit anything wrong.

MR. BLOCK: Isn’t there something in Sarbanes-
Oxley that says you’re exempt if you’re consistent with
the law of your jurisdiction? This would mean you
should all go back to your countries and tell your legis-
latures that the way to deal with this issue is to create
something in local law inconsistent with Sarbanes-
Oxley.

MR. SHOENTHAL: The other inconsistency with
GAAP in the reporting is that there is a certification,

and since they stated that it is under GAAP, the restate-
ment would show that their certification was purged.

MR. BLOCK: But that doesn’t necessarily mean vio-
lations of GAAP don’t equate to misstatements or
fraud.

MR. HAMILTON: Right.

MR. BLOCK: Having said that, the SEC does have
discretion to seek penalties if in fact you have to restate.

F. Attorney-Client Privilege; Withdrawal

MR. HAMILTON: I think what a lot of us are inter-
ested in—at least we lawyers practicing in the foreign
jurisdictions that find themselves caught under the net
of the Sarbanes-Oxley—are the attorney/client privilege
issues. Now, I read this morning that it would seem
that the SEC is going to back off from the requirement
to have this sort of whistle-blower kind of thing: with-
drawal in the event that counsel is unable to sway the
opinion of his client.

Some of us think that that’s good, because, you
know, we don’t want to be thought of as squealing on a
client, and some of us think that it may actually affect
the relationship that we enjoy with our client. But
under the fact pattern here, we have got a situation
where there is a wrongdoing. The outside counsel does
try to convince his client to change his ways and is not
successful in doing so.

Now, how would that work out in practice under
the law, Trip?

MR. DORKEY: Under the law now, talking about
the in-house counsel, not the outside counsel?

MR. HAMILTON: Yes.

MR. DORKEY: Starting with the in-house counsel,
his job is to go up the ladder. And I think in this hypo-
thetical, as I remember it, I think he has complied with
this obligation. He just can’t sign off. He has to disaf-
firm any SEC filings. He’s not required to withdraw
from representing the client.

MR. HAMILTON: But he’s in-house counsel.

MR. DORKEY: Yes, that’s the in-house counsel,
that’s what we are talking about.

MR. HAMILTON: But he’s employed by this com-
pany.

MR. DORKEY: That’s why the SEC has decided he
doesn’t have to quit his job, which reflects at least some
amount of reasonableness on the part of the SEC about
how real life works. But the outside counsel has to
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report to the chief legal officer, and if that doesn’t work
he has to go up the chain. And then there has to be a
noisy withdrawal, withdrawal that draws attention to
the fact that he’s leaving.

MR. JUANTORENA: One interesting point that
comes out in the hypothetical is you’ve got two
lawyers: you’ve got an outside counsel and an in-house
counsel. It looks like the inside—actually maybe it is the
outside counsel who is the one working for the Spanish
subsidiary that was sold. Here you may have a lawyer
in Spain who is basically advising his client, a Spanish
company on the sale of a subsidiary that it has. And if
you look at the SEC’s release in terms of what it means
to be practicing before the SEC, if that transaction is
sufficiently material, then that purchase and sale agree-
ment is going to be filed before the SEC; thus, that
attorney can be deemed to be basically practicing before
the SEC. Their proposed rules are sufficiently broad to
pull that in.

This is just one of several examples of a kind of
extraterritorial reach. The outside counsel for the issuer
itself is, I think, probably on more notice that he is prac-
ticing before the SEC because his particular client hap-
pens to be an SEC registrant. But that’s not the case
with the other lawyer.

MR. BLOCK: There are several real themes running
through here. This is most deplorable of all because I’m
a lawyer. Of all the provisions in Sarbanes-Oxley, I
guess, if I were an insider in a corporation, I would
question the fact that I couldn’t get a loan from my cor-
poration going forward. But as a lawyer, this particular
section is really a problem. And there’s a real history to
this.

During the ‘80s, when I was a much younger per-
son, the bar had a major fight with the Securities and
Exchange Commission over the SEC’s current method
of disciplining lawyers who do something inappropri-
ate in connection with the SEC’s processes. That’s the
way it is described. And the SEC took action against
two prominent lawyers in New York back in the ‘80s
and sued them in essence for not stopping their client
from putting out a false and misleading press release.
And that was an administrative hearing that took place
in Washington over a long period of time, resulting in a
lot of negative communication between the bar and the
SEC. The SEC conceded at some point in the late ‘80s
when general counsel Cleary took a position that the
SEC would narrow its use of the rule at issue only to
actual lawyer misconduct before the SEC. That was a
conclusion that was applauded and made a lot of sense.

The second theme that runs through this is that we
all know the Code of Professional Responsibility Rule
1.13 says that a lawyer represents a client, and, when

you’re dealing with a public corporation, the client is
the corporation. So it is logical to say that when you’re
giving advice that’s not being accepted by employees of
the corporation, all the way up to the CEO, your
responsibility is to tell the decision-maker in the corpo-
ration, the board of directors, that there’s a problem and
they should deal with it.

The third issue is that of confidentiality and attor-
ney/client privilege. As we learned in law school, the
reason for the attorney/client privilege is to encourage
the free and frank flow of information between the
lawyer and the lawyer’s client, so the lawyer can give
good advice because he or she can get the information
to give the advice. And the thought always was, if you
didn’t preserve that privilege, no one would ever give
you the correct information to help the client make a
correct decision.

All three of these themes are very important in the
SEC’s noisy-withdrawal circumstance because, yes, it is
all right to go above the general counsel if you have to
and even the CEO; it is not career-enhancing, but it is
all right to do that because you have an obligation to
the entity. But your obligation should end at that point.
You shouldn’t be out criticizing to the SEC a document
that you believe is not correct. You’re not a judge, after
all, and you might not even be right. But the concept of
identifying to the SEC, if you’re a lawyer, the document
that’s incorrect would be a clear violation of your obli-
gations of confidentiality and the attorney/client privi-
lege.

There’s another funny part of Sarbanes-Oxley deal-
ing with this issue, which is that this concerns not only
false statements made in financial statements or other
SEC documents. Sarbanes-Oxley talks about noisy with-
drawal in the context of knowing that your client has
breached its fiduciary duty. Well, if there’s a lawyer
smart enough in this room or in this building right
now—and there are a lot of smart lawyers in this build-
ing, I believe—who can tell me what a breach of fiduci-
ary duty is with certainty, I applaud that individual.
Because the smartest lawyers in New York City and this
country on a daily basis fight over this with each other,
in the Delaware and other courts over what constitutes
a breach of fiduciary duty, and each believes as he
argues with all of his heart that he’s right. So the obliga-
tion to report some breach of fiduciary duty to the SEC
is a mind-boggling concept.

MR. JUANTORENA: I share Dennis’s outrage. I
think there are two interesting things in the proposal.
And I was glad to see that the SEC—if you believe the
New York Times—is going to backtrack. First, if you go
back and look at the proposed release, it is based on a
faulty premise. It says essentially the duty of the lawyer
is to do what’s in the best interest of his or her corpo-
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rate client and its shareholders. As Dennis points out,
the duty is really owed only to the company, not to the
shareholders.

But secondly, I think it mischaracterizes the role of a
lawyer. I don’t think the lawyer’s job is to do what’s in
the best interest of the corporation. I think the lawyer’s
job is to zealously represent the corporation. You are
not the decision-maker. You cannot tell the company
exactly what to do. You can give them advice, and
hopefully they are giving you exact information, but
ultimately they call the shots, not the lawyer.

There is something ironic in the approach the SEC
was taking. Because in the context of disclosure they
have always indicated that companies cannot go out
and try to use code words to fail to directly disclose
something. That’s not considered adequate disclosure.
In this context, they are basically saying that it is not a
breach of your fiduciary duty to your client, and that
you’re not violating the attorney/client privilege
because we are not asking you to tell us exactly what
they did wrong. “We want you to just tell us you are
resigning for professional reasons, and tell us which fil-
ing you disavow, but don’t say anything else.” You’re
off the hook. It is ironic they have taken that view, and I
think that’s clearly inconsistent with law.

AUDIENCE MEMBER: Well, you know, that’s clear-
ly the standard for a litigator. If a client is making a
false statement to a court, that’s standard. You cannot
disclose the confidential communication, but you must
make a withdrawal that essentially is a noisy withdraw-
al. I mean it is exactly the same standard for litigators.

MR. JUANTORENA: But I think it is novel to apply
it in the context of not doing it before a court but going
before a regulator. You’re essentially deputizing every
lawyer in the world that has anything to do with the
SEC.

MR. DORKEY: The court context is different from a
regulatory context, especially when you get a breach of
fiduciary duty in a corporation that may not be tied to a
specific SEC disclosure document. And I would also
submit that the role that corporate lawyers play in
advising clients is much broader than what litigators do
in presenting a case in the court, where it is very
focused. 

MR. BLOCK: The real issue is, do you make a
lawyer incapable of doing his job if a lawyer has to live
in fear—and this is the distinction—in fear that in
telling a corporation what its options are, he or she
some day is going to face the loss of his or her license
because the SEC doesn’t like the ultimate piece of paper
that is issued by the corporation? It is not a realistic
kind of thing to require a lawyer to take the position
that he or she is absolutely right and that all these smart

corporate executives who know their own business are
absolutely wrong, and to require further that he or she
stand up and complain to the government and probably
ruin his or her own career by doing so.

MR. JUANTORENA: One other complaint that no
one has touched on yet. If you just go through the
requirements of the noisy withdrawal, there is a series
of steps along the way in terms of discovering that
there’s evidence of wrongdoing. Well, what is that? It is
whatever a reasonable person thinks is evidence of
wrongdoing. Well, hindsight is 20/20. After the fact, of
course, everyone is going to turn around and say, “Well,
gee, here was the smoking gun, why didn’t you recog-
nize it?” You have to speak to the chief legal officer or
CEO or to the audit committee; did they respond
appropriately—well, who knows what an appropriate
response is? There are a host of incredible subjective
factors built into that, and it is something that would
have a very detrimental effect on the relations between
lawyers and their clients.

MR. HAMILTON: I think it was Senator Enzo who
made the comment that, when they passed this law, the
legislators had no intent to have the extraterritorial
reach. They had no intent to govern the way foreign
lawyers, for example, practice in respect of this particu-
lar issue. And so I think we should start from that
premise, and I think the SEC has decided that they are
not going to pursue this as vigorously as they might
have; they are not going to impose this restriction or
obligation on lawyers to have this noisy withdrawal. I
think that would be consistent with the intent of the
legislation.

MR. DORKEY: I could be wrong but I would just
add that, if the SEC is going to come up with something
that’s less than what they have now, I would be sur-
prised if most of us are going to be happy with the new
suggestion. 

MR. BLOCK: They could solve their problem by
just forcing the corporation to make a disclosure, and
that does away with all the problems we have just
described. It is not comfortable, but it certainly solves
the problem.

G. Undue Influence

MR. HAMILTON: The last thing, just before we
break up: there is in the hypothetical the undue pres-
sure brought to bear on the external auditor by the CFO
to have a transaction reflected on the books for 2002
rather than 2003, because the deed transfer would have
been consummated and in effect in 2003. And it has to
do with this Enron-esque situation in which the special
purposes vehicles were taken off and these off-the-bal-
ance-sheet transactions were never shown. Here we
have a situation where there will be an influence, a
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direct influence, on the revenues of this company if the
transaction is reflected in 2002. I thought, Larry, you
might want to say a few words about this, the pressure
and undue influence.

MR. SHOENTHAL: Well of course, if there’s pres-
sure and undue influence, then the person is no longer
independent. The one thing that’s in the Act is that the
company cannot potentially mislead the auditor.

MR. HAMILTON: So, we have a certification
requirement.

MR. SHOENTHAL: But you have something else
here. Remember that the auditor itself now has to regis-
ter to practice before the SEC, and the government may
review the work papers and everything else that the
auditor has. So, if the company later goes south, there is
a good chance that this government board will ask for
the auditor’s work papers. And there is a good chance
that the auditors could be barred from practicing before
the SEC.

MR. BLOCK: The whole thrust of the Act and the
new stock exchange proposals are aimed at exactly this.
In the future under the Act and under the listing
requirements, the auditor will work for the audit com-
mittee. He will be retained and fired by the audit com-
mittee. He will discuss his audit, both before and after
completion, with the audit committee. And every audit
committee in America will start its interview of the
independent auditor with the question: Was there any
undue pressure on you by anyone in management to do
anything? And did you use principles that were less or
more aggressive and less conservative than you other-
wise might have used because management suggested
that you do that? So the Act really ought to deal with
that issue.

When I was a younger lawyer, I recall the three-day
rule. The three-day rule was, well, if you were a manu-
facturer and if you had the goods out on the loading
deck, and if the truck pulled out within three days of
the date you had the truck at the loading deck, within
three days after the month in which you’re going to
book it, well, you could book it for the prior month.
That was the three-day rule. Most companies that used
the three-day rule, and their accountants allowed it,
ultimately used the 150-day rule and 30-day rule and
45-day rule. Because at end of the day you could never
fill the hole. So the concept today is to prevent that, to
make sure that the auditors responsible for that do their
jobs and can say to the audit committee, “No, I didn’t
do anything like that.”

MR. SHOENTHAL: It is more than that. One of the
absolute requirements is that an auditor has to report to
the auditing committee on alternative accounting treat-

ments. So they have to bring to the audit committee’s
attention that there are other ways of doing this, and it
is up to the audit committee to decide.

MR. HAMILTON: That’s all the time we have. I
want to thank Jorge, Larry, Dennis and Trip for spend-
ing time with us. I know your schedules are very heavy
and busy, and I thank you very much.

IV. Ethical Conflicts for Common Law and Civil
Law Lawyers in Complying with the
Disclosure Requirements of Sarbanes-Oxley

A. Introductory Remarks

MR. DUFFY: Ladies and gentlemen, I am James
Duffy, and I am going to be moderating this portion of
our program. I would like to introduce you to our
speakers. On my right we have Jonathan Goldsmith,
who is Secretary General of the Common Bar Counsel
of the European Union. Prior to that, Jonathan was Sec-
retary General of the Law Society of England and
Wales. Jonathan is basically a common-law-focused
attorney, but his main constituency now is the Council
of the Bars and Law Societies of the European Union
(CCBE), a body of civil law lawyers, even though there
are common law lawyers involved in the various bar
associations in the European Union. So Jonathan has a
very interesting perspective that he can bring to this,
because he sort of sits astride the distinction between
common law lawyers and civil law lawyers. And per-
haps we’ll hear some of that in some of the discussion
that we are going to have.

To my left is Michael Maney from Sullivan &
Cromwell. And Michael of course is a common law
lawyer, and he is a member of the New York bar, and
he will be focusing on the common law issues.

I think it was toward the end of our last panel that
we started to touch upon the types of things that we
want to discuss here. We want to talk about what ethi-
cal issues are presented by Sarbanes-Oxley, as we now
understand it, and recognizing that it is probably going
to be refined a good bit through the regulatory process
and perhaps even through the amendment of the legis-
lation as time passes. And we have the luxury of not
having the SEC making pronouncements as we speak;
that will happen tomorrow, or maybe tomorrow or in
the coming days. So right now we are sort of speaking
against an unknown background.

I am going to play the role of Larry King, not nearly
as well as he would play it.

But to get us started, Michael, how do the ethical
obligations of New York lawyers and common law
lawyers accord with the obligation of Sarbanes-Oxley
on lawyers?
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B. Definition of Lawyer; Noisy Withdrawal

MICHAEL MANEY: Well, first of all, may I just
point out one of the outgrowths of Enron—and I’m
with Sullivan, Cromwell LLP—today’s New York Times
suggests that maybe some of our fear and trembling is
perhaps somewhat unwarranted, but as long as the
press keeps talking to academics, there’s always that
risk that they will repropose material and enact it. 

The rule as proposed starts on page 507 of your
heavy book; the actual text of the rules starts at page
576, if any of you haven’t already read it or haven’t
read all the way through it without falling asleep. One
of the issues, of course, is ethics, the definition of
“lawyer.” And as has been pointed out repeatedly here,
the definition encompasses not only foreign lawyers,
but it encompasses lawyers who may be acting in
respect of an issuer not in the context of an SEC filing.
Maybe a lawyer who is doing a real estate portion that
is reflected in the annual report that gets filed with the
SEC, and, given the way they talk about acting on
behalf of the issuer, that lawyer would get picked up in
the definition. So the notion of what’s the relationship
of the attorney and the client is much fuzzier here, and
some of the ethical issues get compounded. Represent-
ing any party is part of the definition.

MR. DUFFY: Michael, can I just interrupt you? I’m
reading one of the definitions here that says an attorney
is one who holds himself out as otherwise qualified to
practice law.

MR. MANEY: Yes.

MR. DUFFY: Does that mean in your understand-
ing that maybe you don’t have to have to be an attor-
ney to be an attorney under these definitions?

MR. MANEY: Oh, I think it would clearly cover law
clerks who are not admitted yet. It would cover Leonar-
do DiCaprio. It would probably cover a good many
accountants. But it also would cover many foreign per-
sons—a question is, would it cover a notaire? Would it
cover a tax advisor, who is not necessarily an attorney
under certain European systems?

AUDIENCE MEMBER: I just have a comment. I’m
as appalled as everybody with lots of aspects of the
rule. But this is an issue in a lot of foreign jurisdic-
tions—I mean, Japan is the one that comes to mind
most obviously, since the chief legal officer in most
Japanese corporations is not licensed to practice law. So
there are a lot of instances where it’s perfectly appropri-
ate for the purposes of these rules that you treat as a
lawyer someone who has significant legal responsibility
of the corporation, notwithstanding the fact that he
doesn’t have a license.

C. Attorney-Conduct Rule: New York Perspective

MR. MANEY: Regarding one of the issues—and
this is where I take some issue with comments made by
the previous panel—you’re talking about reporting evi-
dence of a material violation. And what is that evidence
of a material violation? They say it is evidence that a
reasonable lawyer would consider to be a violation of
the securities laws. Now, is that a malpractice standard?
Does that mean that there’s an objective standard? At
least it purports to be an objective standard. Does that
mean that the evidence is one as to which the SEC in
hindsight says, “Oh, a reasonable lawyer should have
detected this as a violation”? Or is it, as I say, a mal-
practice standard pursuant to which any reasonable
lawyer would have concluded that it was a violation?
And if some people say, “Well, I don’t think it was a
violation,” then you’re off the hook. That’s quite
unclear. If it is a malpractice standard, then perhaps the
rule isn’t nearly as onerous and as terrifying as it seems
on first reading, because you also have a question of the
level. I mean, are we imposing on lawyers the standard
of being an SEC-qualified lawyer? Those of us who
practice federal securities law all the time have perhaps
a sensitivity to what may or may not be material that a
lawyer who is normally not involved with all that stuff
might or might not have. In the same way that we
might not be as sensitive to other issues that lawyers
who practice in other fields might be sensitive about.
What kind of standard are we applying?

But let’s get on to the question of what is the obli-
gation. I don’t think there’s a problem in reporting up
the ladder. The ethical rules are that the corporation is
the client, and you go up—you would go all the way
up to the full board—if you encounter a violation. The
obligation of a lawyer would be to try to convince the
client to correct a violation. And I’m going to ignore for
the moment this notion of a qualified legal compliance
committee, which is sort of a slight distraction perhaps,
because I don’t think any company would have one,
since that committee would be one that would be obli-
gated to then report to the SEC. It is very nice for the
lawyers, but I don’t believe we will have it. So the real
issue comes up on the so-called noisy withdrawal obli-
gation, and you look and see how is that consistent
with our ethical rules.

I was mentioning to Jonathan before the break that I
was sort of surprised reading a book by Antonia Fraser
called Faith of Treason about the Gunpowder Plot of
1605, with which you’re all familiar, that contrasted the
priest/penitent privilege with the attorney/client privi-
lege and indicated that, in England in those days,
maybe lawyers were not permitted to divulge the
admission of a future crime, which is something I found
shocking because I think here in this country, in most
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jurisdictions, if a client admits that he’s going to com-
mit a crime, then the lawyer is permitted to reveal it:
not obligated—except perhaps in New Jersey—but per-
mitted to reveal it. Although I think somebody said
that, in California, they may not be.

Let me just review briefly some ethical obligations,
and I’m reading now from the New York code. Under
Ethical Consideration 4-7, a lawyer has professional dis-
cretion to reveal the intention of a client to commit a
crime and cannot be subjected to discipline either for
revealing or not revealing such intention. A lawyer may
reveal confidences or secrets to the extent implicit in
withdrawing a written or oral opinion previously given
by the lawyer and believed by the lawyer still to be
relied upon by a third party where the lawyer has dis-
covered that the opinion or representation was based
on materially inaccurate information. So this is again
consistent with what they are talking about.

Under Canon 5, where the client is an organization,
the lawyer representing goes right up to the top, as we
said, and if (i) despite the lawyer’s efforts—and I’m
reading from Disciplinary Rule 5-109(c)—the highest
authority insists upon action or a refusal to act, (ii) it is
clearly—clearly—a violation of law, and (iii) it is likely
to result in a substantial injury to the organization, the
lawyer may resign: not “must” but “may” resign in
accordance with Disciplinary Rule 2-110.

Now, the resignation language in DR 2-110 says a
lawyer may not withdraw until the lawyer has taken
steps to the extent reasonably practicable to avoid fore-
seeable prejudice to the rights of the client. So I don’t
think that Rule 307 of Sarbanes-Oxley contemplates
steps to avoid foreseeable prejudice to the rights of the
client, but the lawyer may withdraw from representing
the client if withdrawal can be accomplished without
any material adverse effect on the interests of the client;
if the client persists in a course of action that the lawyer
reasonably believes is criminal or fraudulent; or if the
client has used the lawyer’s services to perpetrate a
crime or fraud.

Now, those are the ethical obligations. And the
point is that the main difference is “may” or “must.”
Rule 307, as presently proposed, is a “must” rule. If you
don’t get the results you want or think are required,
then the lawyer must withdraw. And it’s a noisy with-
drawal. Under the ethical obligations, at least in New
York, you may withdraw, but you are not obligated to.

Then, of course, the issue comes up as to whether
withdrawal means withdrawal just by the individual
lawyer. I doubt it. I think it means the whole firm. Does
it mean withdrawal just in respect of the engagement
that triggered this obligation? Or does it mean with-
drawal from all representation of that client? Does that

include representation in litigation, where you may
require the approval of the court before you could with-
draw? That presents another ethical conflict. And that
may be a terrible prejudice to the client if you must
withdraw from all representations.

MR. DUFFY: Why don’t we just hold it here.
Jonathan, I would like to put the same question to you,
and then I think we’d like to come back and revisit
some of these issues that Michael has raised and I’m
sure you will raise also in your answer.

D. Extraterritorial Reach of the Attorney-Conduct
Rule: European Perspective

JONATHAN GOLDSMITH: Okay, I will move from
the general to the particular. You will be surprised that
the European bars and law societies which I represent
most strongly objected to the extraterritorial reach of
the proposed attorney-conduct rule, which we think is
unheard of. I mean occasionally there is extraterritorial-
ity in crime and in tort areas, but in professional regula-
tions we certainly haven’t come across it.

The reason at root why we object to it is not so
much because it breaches the sovereignty of nations
and the generally accepted notion that lawyers should
be regulated locally (which is accepted everywhere,
including in the United States), but actually because it
leads to lawyers’ being faced with impossible conflicts.
I mean we have this in the European Union where we
do have the equivalent of extraterritorial regulation
within our own legal services regime within the EU. In
the EU, lawyers can move about with great ease, and,
when they do cross borders, they are subject to what is
called “double deontology,” which means they are sub-
ject to two sets of rules, that is, the rules of their home
bar and the rule of the host bar where they are estab-
lished or where they are providing temporary services. 

In terms of Sarbanes-Oxley, the conflicts which
European lawyers will be faced with will surface in two
ways. The first way is in terms of reporting up the lad-
der and the second way is in terms of noisy withdraw-
al. I think the problem facing European lawyers is a
very curious one. I think it is in everybody’s deontolog-
ical code, ethical code and express duty, if not implied
duty, that they should only advise on what they know.
What is bizarre about the attorney-conduct rule is that
people are being deemed to advise on what they do not
know, in other words, U.S. securities law, because the
trigger for reporting up the ladder is a very specific U.S.
trigger about reasonable belief of a material violation.
I’m not talking about European lawyers who may be
established in the United States or even who may be
expressly providing services knowing that they are
doing so by flying into New York. I’m talking about
European lawyers who may be advising European cor-
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porations whose parent companies may be residing in
the U.S. and have no knowledge of U.S. securities law
and maybe no knowledge of any securities law. It’s
even more bizarre in our view because the practice of
U.S. law is forbidden for those who are not qualified as
U.S. lawyers. In some states it is a criminal offense; in
all states it is contrary to professional codes. And here is
a rule that is deeming European lawyers to be practic-
ing U.S. law, even when they are totally unaware of it,
don’t want to do it, and are completely ignorant of it.
This strikes us as very bizarre and is the first of the
great ethical dilemmas facing European lawyers.

The second is in relation to noisy withdrawal, and
we are faced with some of the same issues that you are
faced with, but not entirely all of them. Because the pro-
fessional secret—as we call it in Europe—is not the
same as the attorney/client privilege. As Jim said in his
introduction, we cover civil law and common law juris-
dictions, and whereas the professional secret doubtless
shares the many vital characteristics with your own
attorney/client privilege, the civil law equivalent is not
at all the same in terms of concept. At end of the day
the two come to more or less the same result, but they
are not at all the same thing.

You also can become an expert like me on this sub-
ject if you look at our Web site, which is www.ccbe.org,
where there is the most fantastic report written by
somebody called David Edward, who is now a judge in
the European Court of Justice. And he did a report—it
is now a few years old and we are updating it, but the
principles are unchanged—where he looked at differ-
ences between the civil law and the common law con-
cepts.

Essentially, in the civil law countries, the profes-
sional secret is found always in the penal code, and that
represents a very great difference for a start. It is a crim-
inal offense for the lawyer to breach a professional
secret. In some countries, such as Spain, it is found in
the constitution, quite expressly. In the common law
countries the privilege belongs to the client, and the
client is able to waive it. But in the civil law countries it
belongs to the lawyer, and, even if the client wants it to
be waived, the lawyer cannot in some countries and in
some circumstances waive it at all.

Now, I know there’s a great love/hate relationship
between America and France going both ways, but you
might have to thank the French. For if the reports are
true that the attorney-conduct rule is going to be
watered down, it is because of the French concept of
attorney/client privilege. The SEC had some very fancy
idea: they told us, when the rule was out for consulta-
tion, that what they would do is provide that any com-

pany which lists with the SEC would, as a term of the
listing, automatically waive the attorney/client privi-
lege, which would then allow the lawyer to make a
withdrawal without breaching the attorney/client privi-
lege. But unfortunately that does not wash in France,
Belgium and Luxembourg, where the secret belongs to
the lawyer, and the lawyer is the absolute master of the
secret. And even if the client wants it to be waived, it
cannot be waived. And it is a criminal offense if it is
disclosed.

So briefly, those are the ethical problems facing us
in Europe.

E. Lawyer Employed by a Corporation
as Members of the Bar

MR. DUFFY: Thank you, Jonathan. I would like to
pick up on Larry Darby’s question of a few minutes
ago. Is it possible for a lawyer in France or some other
civil law jurisdiction to remain a member of the bar if
they are employed by a corporation?

MR. GOLDSMITH: Well, that’s a very interesting
question. The reason why this report by David Edward,
to which I referred you, was written was because in the
European Union there are two—well, there are more
than two—but there are two basic approaches. In the
common law countries and in Spain, for instance, an
employed lawyer can be a member of the bar. In France
and in Belgium, an employed lawyer cannot be a mem-
ber of the bar because it is held that, if you are
employed and if you have an employer, you are no
longer independent. And so there is a great difference
between the positions in Europe. And there was a 1982
case, under which this report arises, which held—it is
called the AM&S case, and I know it causes great anger
in the United States because it has ramifications for for-
eign lawyers as well—that employed lawyers do not
have privileges. The European Commission wanted to
seize documents in a competition case and the
employed lawyer was not allowed to withhold them,
and AM&S says the employed lawyer was not allowed. 

F. Zealous Representation of the Client

MR. DUFFY: I would like to focus now on some-
thing that I think is probably common to both common
law and civil law. It may be expressed a little different-
ly, but, as in the case of attorney/client privilege versus
professional secrecy, they both get you to the same spot
even though they may take different routes getting
there. But certainly in common law terms, Michael,
would you agree that lawyers are obligated to zealously
represent their clients’ interests within the limit of the
law? And to what extent does Sarbanes-Oxley change
that obligation, if it does?
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MR. MANEY: Well, I think one thing that has been
hinted about is the fact that the ethical obligations of
lawyers have always and traditionally been a matter of
state law. I mentioned the New York rules, but they do
differ from one state to another. And the ABA has its
code, which is different again from New York’s. And
I’m sure that the ethical obligations of lawyers in
Europe and South America and in Japan are again dif-
ferent. I think it is the first time there’s been a federal
attempt to regulate what would be an ethical issue. I
think that, within the confines of the reporting within
the organization, zealous representation of a client
includes zealously attempting to convince the client to
do the right thing. And that’s part of the obligation of
the lawyer, and that’s one of the things that I think
those of us who have been talking to the SEC say,
namely, that you don’t know the number of times that
lawyers convince the client to do the right thing
because you only see the times when the client doesn’t
do the right thing. Don’t discourage the clients from
communicating with their lawyers and the lawyer’s
ability to talk the client into doing the right thing,
because there may be a very stiff price to pay!

What Sarbanes-Oxley may do, if they go ahead to
that step of the disaffirmance and then say that that’s
not a breach of the attorney/client privilege—
baloney!—for, as my senior partner was quoted in
today’s paper as saying, you then turn the lawyer into a
policeman. And that then removes what was always
considered to be this very close relationship of trust and
confidence between lawyer and client. Because then the
client is saying, “Well, can I trust these people? Can I
talk to my lawyers? I mean, what if they think it is a
violation? I don’t think it is a violation.” I mean that
becomes a real stinker.

And by the way, all of these steps have to be docu-
mented. You know darned well they will be coming in
afterwards and wanting to see the documentation, and
so will the plaintiff’s bar. There is no way you can with-
hold that stuff eventually if you end up in litigation.
There has been a lot of commentary about the noisy
withdrawal. There was a letter from seventy-seven law
firms that basically said that the state ethics groups and
the ABA and the bar should be given an opportunity to
consider this and think it through, and that one didn’t
have to go that far. The statute doesn’t go that far.
Require the up-the-ladder reporting all the way to the
full board, if need be, but then stop. And at that point,
as far as I’m concerned, putting aside the whole issue of
non-U.S. lawyers, which is another sticky wicket, I
think it would be consistent with most rules.

MR. DUFFY: Maybe. Now, Jonathan, we can ask
you that same question. Is this consistent with the Euro-

pean civil law lawyers’ obligation to zealously repre-
sent the client to the limits of the law?

MR. GOLDSMITH: Well, it is a very hot topic in
Europe. And although we have clearly the same duties
as American lawyers do to represent our clients zeal-
ously, the relationship between lawyers, clients and the
state has been regrettably the subject of continuing
interest in two areas, really. One is in relation to
anti-money laundering activities and the other is in
relation to competition.

Unfortunately, the reason why we were so prepared
with everything when the Sarbanes-Oxley came along
is because we just had to rehearse the arguments which
we put a year or so earlier to the European institutions
in relation to the money laundering directive, which
unfortunately we lost. European lawyers now are under
a duty to denounce their clients, to act, as Michael says,
as policemen in relation to suspicious transactions in
certain circumstances. We very much regret that. That is
coming to you, too, because the Financial Action Task
Force, which is a Paris-based international governmen-
tal agency of which the United States is also a party, is
about to adopt the equivalent of the EU Money Laun-
dering Directive and apply it worldwide.

That was also one thing about which the competi-
tion authorities are hot on the heels of the European
bars. It is in connection with the rules they make and
whether they are or are not anticompetitive, although
there we have a success to report. A year ago there was
a very significant decision of the European Court of Jus-
tice in relation to the Dutch bar and multidisciplinary
partnerships, where effectively they said that—
although a ban on multidisciplinary partnerships was
at first glance anticompetitive—because bars exist to
protect core values such as independence, avoidance of
conflicts of interest and confidentiality, they can take
actions which are anticompetitive in order to protect
those core values.

So yes, we are under obligations to represent our
clients, but the state and the public interest frequently
intrude.

MR. DUFFY: Would Sarbanes-Oxley be an accept-
able intrusion under those standards?

MR. GOLDSMITH: No. The answer is no. We are
very unhappy indeed about the money-laundering
directive. We opposed it hotly, and we oppose
Sarbanes-Oxley, and we would not consider it accept-
able for the reasons I said in my opening remarks.

MR. DUFFY: I had a very interesting discussion the
other day with a senior executive whose company is
subject to Sarbanes-Oxley but is not a U.S. company.
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His general approach was that your SEC is turning
lawyers into judges, juries and—I think the most impor-
tant word was—executioners.

Michael, do you have any thoughts about that? 

MR. MANEY: Well, let me just respond. I mean
there is somewhat of a judgment call when you get into
the question of securities laws. You talk to any two
lawyers and ask, “Is this a material fact that ought to be
disclosed?” And you can argue about it. And obviously,
the wimpy lawyer will always say, “Oh, well, let’s dis-
close it, it can’t hurt, and it covers us.” But it may be
something that you don’t believe is true. I mean some-
body reports that some terrible thing is happening, and
you may look around for the evidence of whether that
is in fact true, and then the question is, are you going to
be a coward and just say, “Well, let’s report it anyway,
even though it may not be true, even though it could be
very injurious to the client”? Or are you going to stand
up and say, “I don’t see there’s evidence that it really is
taking place,” because the chief executive officer, who
knows the business—I mean they are not all crooks—
reviews this thing and says that he doesn’t think that’s
happening, then you accept that. “All right,” you say,
“I’m satisfied.”

But obviously, I think one of the problems with this
whole thing is that everybody is going to run scared.
And everyone is going to be terrified of being second-
guessed, and that’s where the frightening part comes in.
I mean there have been cases where lawyers have exer-
cised their judgment to say, “No, this is not something
that we need disclose; in fact, it would be more injuri-
ous to the markets and to the stockholders to disclose
this because it is unlikely to be true,” and then later on
somebody says, “Oh, you should have disclosed it.”
Obviously, it’s going to go to the most timid, who will
be the ones who are going to be running this thing. And
that’s what I think is frightening.

MR. DUFFY: Jonathan, let’s put that same question
to you. Have we turned lawyers into executioners?

MR. GOLDSMITH: Well, as I said in my previous
comments, we are completely opposed to that. But we
fear that that is the case already in Europe with the
money laundering legislation, where lawyers now are
under a duty to report suspicious transactions relating
to their clients to the authorities, and that is exactly
what the position is. We do not want to say it extends to
the Sarbanes-Oxley Act. And as I say, I would alert you
to the fact that the money-laundering terms will likely
be coming to your shores rather soon as well.

MR. DUFFY: We have a rather draconian law in
Monaco, by the way, which is very interested in elimi-
nating its reputation as being a place for money laun-
dering. The only time money-laundering types of infor-

mation are privileged at all is when the information is
given to a lawyer in the defense of a criminal prosecu-
tion. That’s a very, very tough standard. So I guess
what you’re saying is then that Sarbanes-Oxley is not
more offensive than the money-laundering rules.

MR. GOLDSMITH: No, no, Sarbanes-Oxley is Act
II, and we are really beginning to wonder about Act I.
We feel we lost Act I in relation to money laundering
when we opposed it. And there are now thoughts in
Europe that we should say that, when a lawyer is acting
as a financial intermediary alone, without giving legal
advice, the lawyer may be subject to reporting require-
ments. In other words, if you’re acting for a client but
only by way of purchasing or investing money, but not
giving legal advice, then those activities of a lawyer,
which, in other words, do not involve access to law and
justice, should be subject to reporting. So we are,
because of the enormous pressure on us, beginning to
wonder whether we should change around a bit. No,
no, Sarbanes-Oxley is a continuation unfortunately of
what we already know.

MR. DUFFY: Now, one thing that I would like to
pick up on is something that you were talking about,
Michael. And I know we have a number of litigators in
the room, and I imagine that most litigators feel that
they can take either side of almost any case and make
something out of that.

MR. MANEY: Or both sides.

MR. DUFFY: Normally not at the same time. 

Now, if highly skilled people can take differing
positions on the same facts, how do you shape your
judgment as a lawyer? And picking up on your com-
ments that sometimes disclosure can be more injurious
than no disclosure, how do you reconcile this?

G. Exercising Professional Judgment

MR. MANEY: Well, I think in today’s—I mean
pre-Rule 307—world, lawyers and corporate advisors
are always dealing with that. You get the facts as best
you can, you exercise your professional judgment, and
you advise your clients. And sometimes you have to
advise your client that what they are proposing to do is
technically all right, but that it doesn’t pass a smell test,
and that they therefore shouldn’t do it. In some cases
you’re anticipating what the law will be, and probably
you look at some of the facts behind Enron or some-
thing similar to that, and you say, “This thing stinks.”
And maybe some tax lawyer says technically, “Oh, it is
perfectly okay.” That’s what lawyers are supposed to be
doing; they are supposed to be acting as sort of a Jiminy
Cricket as well as the advisor on the technical require-
ments of the law, but that’s within the confines of your
representation.
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The question is, are we going to create a new spe-
cialty for lawyers known as ethics specialists? And I
bring that in response to your point about what the
standard is. Is it a basic malpractice standard or is it a
“reasonable lawyers” standard? In our code of profes-
sional responsibility under DR 5-105, there is this con-
cept of “the disinterested lawyer” in making a decision
as to whether or not you can represent multiple clients.
And there’s a standard as to what constitutes a disinter-
ested lawyer, which I think is comparable in a sense to
what a reasonable lawyer’s decision is. I mean there is a
standard. So my question is, would there be a sort of
market or a place for a lawyer who is close to an Enron
situation to say, “I’m so close to the situation, and I’m
giving the best advice I can, but I want to sort of step
out and get a legal opinion from someone else”—with-
out breaching the confidences of the client to be able to
get some sort of assurance that the person’s decision is
the decision of a reasonable lawyer? I think those of us
who are fortunate to be practicing in firms frequently
do just that. We consult our partners.

MR. DUFFY: Let’s get Jonathan on this.

MR. GOLDSMITH: I’m amused to hear the ques-
tion because people often express puzzlement at Eng-
lish solicitors and barristers. But that’s in fact exactly
how English solicitors and barristers operate. If there is
something difficult or complicated going up, they go to
counsel and get an opinion, and that covers them. They
have consulted and been given an opinion, and that
covers them. So there is a precedent for it out there in
the world.

MR. DUFFY: Let’s be practical about some of this.
Michael, you’ve got someone proposing something, and
it is a set of facts that you decide I could argue either
side if I had to. I’d rather argue one side over the other,
but I could argue either. And now you say, “Well, you
know, there is this Sarbanes-Oxley legislation and we
have to be concerned about it. Maybe we should get
more lawyers involved or get other opinions, get other
points of view.” And the client says that that’s very
nice, but asks who is going to pay for it, or says that he
can’t afford to pay for it or doesn’t want to pay for it.
The client says, “You’re a lawyer. Make up your mind
and advise me.” How do we handle that? I mean you’re
talking about an ethical issue. I don’t think the lawyer
stops because he’s not getting paid to consult with
other people in his firm.

MR. DUFFY: No, no, I’m not suggesting that. But, it
is possible that a reasonable lawyer might accept a
point of view that would violate Sarbanes-Oxley, in
which case we might want to hire another lawyer and
get a separate opinion. 

MR. MANEY: Well, that’s my big issue with the
definition, since, in the way it is written, it purports to
be an objective standard. Now, it seems to me that, if I
give myself credit for being a reasonable lawyer, and
I’ve consulted with a number of my partners whom I
also consider to be reasonable, and we conclude that it’s
not a material violation, then the fact that some wimp is
going to say it is, I think, should not change the situa-
tion for us; we should be okay. But that needs to be
clarified, and one would hope that the Commission in
promulgating the final rule will be a little bit more pre-
cise as to what is the standard there.

MR. DUFFY: Jonathan.

MR. GOLDSMITH: I think that must be right. It
depends on how wide the test is: provided that the rea-
sonableness test means that reasonable persons can
come to a conclusion either way, the lawyer should be
protected if there is a band of reason. It should not be a
problem.

H. Audit Inquiry Letters; Engagement Letters

AUDIENCE MEMBER: I would like to come at this
from a hard case point of view. When I was an assistant
general counsel in a corporation, once a year I sent out
audit letters to all the law firms that represented us all
around the world. Now, what I would like to hear from
our U.S. panelist is how I will do that. Assume that
there are many transactions that have occurred all over
the world. Should I now be telling my outside lawyers
that, by the way, I understand that the transaction they
advised on or closed or participated in has been charac-
terized by the accountants in thus and such a fashion,
and ask them if they agree with that? And from a Euro-
pean lawyer’s point of view, what would they like to
see in that audit opinion request letter, and have I gone
too far? Have I done something really untoward? I’m
handing off the hot potato, I think, across the Atlantic.
That’s a hard case for corporate practitioners, and I
think it is a hard case for the lawyers around the world.
Could you discuss that a little bit? Because this is where
the stuff is quite possibly going to come out.

MR. DUFFY: That leads into the final question that I
was going to ask, and so I’ll put that question then, and
perhaps our panelists can deal with both of them. Is
there anything that we as lawyers should be thinking
about including in our retainer agreements or engage-
ment letters to address Sarbanes-Oxley as well?

MR. MANEY: Let me respond to both. We have, as
part of and beyond the lawyer-conduct rule, all these
provisions about adequate controls, the certification
rules, the audit rules. All of them affect the adequacy of
the financial disclosures. And we get back into that
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time-honored fight between asking the lawyers to give
an opinion on accounting practices and asking the
accountants to give legal opinions, and then there’s the
stilted language you get in these audit inquiry respons-
es, where we say we are responding in accordance with
the ABA blah blah blah. It is going to be very difficult
when the CEO asks you, “I’m going to sign this certifi-
cation that says that everything is fine, that I’ve got
adequate controls, and that there’s no misstatement or
omission of fact in these financial statements; is that
okay?” That embraces a lot of financial material that
goes to accounting principles or auditing standards,
and the lawyers are going to do everything possible to
avoid advising on that. I mean so far, at least, we have
been saying that we don’t opine on financial reporting.
How long that can survive I don’t know. But I think
Sarbanes is pushing us into that tar baby. How long we
can avoid it is another question.

MR. GOLDSMITH: Assuming that the reporting-
up-the-ladder provisions are in Sarbanes-Oxley tomor-
row and assuming that they extend to foreign lawyers, I
suppose there is an extension of the answer to that: the
fact that we European lawyers say that we don’t opine
on U.S. law won’t protect us under the rule, but it
might put our clients on notice as to what we are up to.
I think my general answer would be no, in terms of the
retainer.

There’s a whole range of legal responsibilities that
lawyers have, not all of which can be recited in a retain-
er letter. I mean, if the client is deemed presumably to
understand the basic concepts of what a lawyer is
doing, in principle I would be against that idea, I must
say.

MR. DUFFY: All right, I would also presume that
there are some duties of a lawyer that are so inherent in
what a lawyer does that a client shouldn’t be asked to
waive them or perhaps can’t waive them. Would you
agree with that?

MR. GOLDSMITH: Absolutely, yes.

MR. DUFFY: How about you, Michael?

MR. MANEY: Well, the client can waive them if he
wants. At least it is my understanding that, in the Unit-
ed States, if a client waives privileges, the lawyer has no
say in the matter.

MR. DUFFY: Can a privilege be waived in advance?
Would it be effective if I put a provision in a retainer
agreement that says that I could respond to any ques-
tions put to me in the context of Sarbanes-Oxley and
you waive all privileges that attach?

MR. MANEY: That sounds like the things I sign
when I go in the hospital.

MR. DUFFY: Can that be a knowing waiver?

MR. MANEY: No, I don’t think so.

MR. DUFFY: Therefore would it be effective?

MR. GOLDSMITH: Well, as I’ve mentioned before,
in some civil law countries it would be completely irrel-
evant because the client can’t waive the secret; it
belongs to the lawyer.

MR. DUFFY: We’ve come to the end of our allotted
time. I want to thank you for being here and thank you
for your attention.



A Tale of Three Cities: Reflections on the Practice
of the Law (and the Laws of Practice) by Foreign
(Particularly Non-European) Lawyers and Firms
in London, Paris and Madrid
By Clifford J. Hendel

I. Introduction
The inclusion of legal services on the agenda of the

Doha Round of trade talks has been referred to by a
lawyer at one of the leading U.S.-based global firms as
“not a new fight—it’s the same fight we fought in West-
ern Europe a generation ago. We simply want to offer
high-quality legal services in whatever markets our
clients serve.”1

My practicing, and having become—not without
some trials and tribulations—admitted to practice local-
ly in a number of European jurisdictions, gives me a
certain perspective on the ability of foreign (particularly
non-EU) firms to offer high-quality legal service in
Europe.2

My own evaluation of the situation is that (i) while
there are indeed elements of protectionism and/or
“fortress-Europism” in certain European jurisdictions,
where the legal profession acts somewhat like a
medieval guild, in large part the differences in the pre-
vailing rules and practices among the various jurisdic-
tions relate more to the respective visions of the profes-
sion prevailing in each country and to the varying
respective paths to local qualification for local lawyers
applicable in each country; and (ii) non-EU, particularly
U.S. firms, have not been materially hindered by the
sometimes highly disparate local rules and practices in
their efforts to offer high-quality legal services to their
clients wherever their clients are active, and thereby
“exploit the value of their brands” worldwide.3

Given the increasingly harmonious and permissive
treatment of the admission to local practice by EU
national lawyers duly qualified in their “home-state”
under Directive 98/5/EC of 16 February 1998 as imple-
mented (more or less) in the various EU jurisdictions
and as discussed separately in this session, this piece
will focus on these issues as they affect non-EU (e.g.,
U.S.) nationals and firms.4 Indeed, subject to the likely
forthcoming liberalizations in favor of inter-state legal
practice in the U.S. as a consequence of the ongoing
debate over what we refer to in the U.S. as multi-juris-
dictional practice (MJP), today at least the ability of a
U.S. lawyer to engage in MJP in other U.S. states is
quite limited when compared with that of an EU
(national) lawyer engaging in MJP in other EU member
states. As noted by one observer:

Multistate legal practice is now a reality
within the European Union. Lawyers and
law firms from any EU state are able to
represent clients on a continuous basis
throughout the European Union, practice
in almost all commercial law fields in any
EU country, and form multinational law
firms with offices as desired in any EU
commercial center. In short, lawyers are
able to carry on freely modern interna-
tional legal practice throughout most of
Europe. This picture is in sharp contrast
with the much more limited legal rules
governing interstate law practice within
the United States. The rules of admission
to the bar and rights of practice, including
any tolerance of interstate practice, are set
by the states. These states rules have tradi-
tionally been founded upon a dual con-
cern for effective representation of clients,
a type of consumer protection interest,
and for the efficient administration of
court litigation, a civil and criminal justice
interest. Arguably, however, rules ostensi-
bly set and enforced with these concerns
in some instances mask a desire to protect
the local legal profession against interstate
competition. Although the United States
Supreme Court has to some degree limit-
ed state rules in order to protect lawyers’
rights under the Privileges and Immuni-
ties Clause of the Constitution, the Court
has in large measure accorded great dis-
cretion to the states in setting professional
qualification standard and delineating the
right of legal practice.5

II. Spain

A. Rules for Admission of Local Lawyers in Spain

The key distinguishing feature of the Spanish rules
for admission to legal practice is that, as in the case of
most professional qualifications, Spain tends to treat the
academic degree (in our case, the law degree) as tanta-
mount to full professional qualification. A Spanish licen-
cia has a surface similarity to an American “degree” or a
French maitrise, but in fact each represents “very diver-
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gent substantive realities; whereas the [non-Spanish]
degrees mentioned are generally strictly of academic
nature, the Spanish título of licenciado generally carries
with it, in addition to academic consequences, immedi-
ate professional qualifications as well.”6 The Spanish
licenciado—under current rules at least—has no need to
pass a qualifying exam, undertake a period of practical
training or pursue any kind of practical study after hav-
ing obtained his “título”; he simply pays his dues and
becomes a fully-qualified abogado.

B. Rules for Admission of Foreign (non-EU)
Lawyers and Firms in Spain

Since the only way for a Spanish lawyer to become
admitted is to obtain a Spanish law degree, without the
need to cross any additional hurdles such as a bar exam
or period of practical training, it is easy to understand
that the only available routes for a non-EU lawyer to
became admitted in Spain are either to (i) obtain a
Spanish law degree (i.e., pursue a full-time four- or five-
year university curriculum, which is hardly a realistic
option); or (ii) seek a determination from the Spanish
Ministry of Education “homologating” or “convalidat-
ing” the lawyer’s foreign academic credentials as sub-
stantially equivalent to those of a Spanish law graduate,
which determination—if the “curricular deficiencies”
identified in this process are not excessive—generally
will require the applicant to be tested by a law school of
his choosing in the areas in question.

The “homologation” process has rightly been char-
acterized as “Kafkaesque,”7 because: (i) it can take as
long as or longer from beginning to end than the four-
or five-year Spanish university legal course of study; (ii)
it has yielded wildly differing results in very similar
cases—after all, in order to be ABA-accredited, all U.S.
courses of legal study are very similar, but while some
U.S. lawyers have been “homologated” without exam,
others have been required to sit for exams (with no
apparent rhyme or reason as to the areas designated)
and still others—perhaps the majority—have had their
applications rejected out-of-hand; and (iii) it is quite
opaque: just as there appears to be little coherence in
the administrative “homologation” process, so too are
the exams administered by the various Spanish law
schools wildly divergent and lacking in transparency.
The result is that only a relative handful—the luckiest,
or most persistent, or both—of U.S. lawyers are locally
admitted in Spain, since obtaining a Spanish law degree
or surmounting the Kafkaesque homologation process
tend to be hurdles too steep for busy professionals to
overcome.

C. Spanish Market and Market Practice for Foreign
(non-EU) Lawyers and Firms

The “Big Mac” test has become a well-established
benchmark for comparative cost-of-living studies. I

have long advocated a “softball” test as a shorthand
measure for the degree of market penetration by foreign
(in particular, U.S.) law firms. The utility of this meas-
uring rod occurred to me some ten years ago, while I
was working with a U.S. firm in Paris and captaining its
team in the lawyers-only summer softball league held
in the Bois de Bologne. While some of the fifteen- to
twenty-member teams were composed entirely of
French lawyers (these tended to be the weakest teams),
ours and several others were roughly one-half Ameri-
can—and there were some twenty teams in the league
in all. In short, a quite sizeable number of U.S. lawyers,
and a solid score on the softball “index.”

But in Madrid (and indeed in Spain generally),
things are rather different: not only is a lawyers’ sum-
mer softball league an utter impossibility in Spain, but
even fielding a single team of fifteen to twenty U.S.
lawyers taken from all over the country would be diffi-
cult, if not impossible. Only four U.S. firms are estab-
lished in Spain, one of which is without local law
capacity or aspirations, and the remaining three—while
well-established and quite serious and able competi-
tors—significantly do not represent any “money center”
practices from New York, Chicago, Los Angeles or
Washington.

The question, then, is whether there is a cause-and-
effect relationship between the relatively inhospitable
and antiquated Spanish rules for local admission of for-
eign (non-EU) lawyers and the relative absence of the
bevy of globalizing U.S. firms as, for example, have
opened offices in Italy over the past several years. My
own view on this issue is that there is no such cause-
and-effect relation. Rather, the relative neglect of Spain
by U.S. firms is due to a perception (with which I do
not entirely agree, of course!) of relative insignificance
on the one hand, and competitive difficulties on the
other, of the Spanish market. Those U.S. firms and
lawyers that have opted to establish themselves in
Spain have not been materially impeded by the local
rules, and to my knowledge none of them has had any
problems with the local bar association or anyone else
even if their practices included one or more U.S.
lawyers not admitted locally.

III. France

A. Rules for Admission of Local Lawyers in France

The French rules for admission to practice for local
lawyers are among the most stringent in the EU. Unlike
the Spanish rules summarized above, where essentially
nothing more that a law degree is required, after four
years of university study culminating with a maitrise,
the French law graduate must complete a one-year
course of study of both theory and practice (including
drafting of documents and pleadings, professional
ethics, etc.), undertake a period of training with a
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lawyer, company legal department or government
agency, pass a rigorous oral and written bar exam
called “CAPA” (certificate of aptitude for the profes-
sional of avocat), and then undertake a period of practi-
cal training (stage) of two years. Only after all these req-
uisites are satisfied, at least three years after graduation,
is the French law graduate entitled to become an avocat.

B. Rules of Admission for Foreign (non-EU)
Lawyers and Firms in France

A short historical digression will help put in context
the current French position regarding admission of non-
EU lawyers. Prior to 1992, the French legal profession
was “split” between avocats (“true” lawyers, with abili-
ty to represent parties in civil and criminal proceedings)
and conseils juridiques (office lawyers). The path to
admission as a conseils juridiques for a foreign lawyer
was simple: no exams, no stage, just a period of continu-
ous physical presence. Since the vast majority of foreign
lawyers were, and wanted to remain, “office lawyers,”
the conseils juridiques route was perfect: large numbers
of foreign lawyers, including some with scant knowl-
edge of French and French law, were admitted as con-
seils juridiques. And large numbers of foreign firms
became serious competitors to local firms. So effective 1
January 1992 the two French legal professions were
“merged” and this “loophole” was closed: all conseils
juridiques became “grandfathered” as avocats, and from
that point onward, only the avocat (and the rigorous
path to admission outlined above) remains.

For some years after the new law took effect, it
appeared that no more foreign (non-EU) lawyers might
ever be admitted in France. But more recently, the posi-
tion has been clarified: a highly rigorous mini-bar exam
(actually, “mini” is a euphemism; the written part is a
comprehensive across-the-board exam and the oral
exam can be an unpredictable and tricky challenge)
under Article 100 of the Decree No. 91-1197 of 27
November 1991 has been introduced, and a handful of
non-EU lawyers (including several U.S. lawyers) have
managed to pass it. Indeed, a preparatory course has
recently been made available for applicants.8 Curiously
(or not so curiously), the Article 100 route to admission
has been used more frequently by U.S. qualified French
nationals than for U.S.-qualified U.S. nationals: in 2001,
according to the French National Bar Council, the num-
ber of U.S.-qualified French nationals sitting the Article
100 exam more than doubled the number of U.S.-quali-
fied U.S. nationals sitting the exam.9

C. French Market and Market Practice for Foreign
(Non-EU) Lawyers and Firms

The role of Paris as the leading international legal
center on the Continent, together with the ability of
“office lawyers” to ply their trade as conseils jurisdiques
on an essentially automatic basis for many years, has

resulted in Paris being home to a large number of for-
eign (non-EU) firms and lawyers, not to mention a
booming summer softball league.

The “floodgates” of admission to practice via the
conseil juridique route have now been closed for more
than a decade, but foreign (including U.S.) firms contin-
ue to set up operations in Paris, or grow existing opera-
tions, without apparent concern for the rather remote
chances of their foreign lawyers being able to survive
the Article 100 exam and become locally qualified.

IV. England

A. Rules of Admission for Local Lawyers
in England

Two basic avenues are available for admission of
English nationals as a solicitor: the law degree route,
with generally three or four years of legal study fol-
lowed by one year of professional training (the “legal
practice course”) plus a two-year period of practical
training with a firm or approved organization (formerly
referred to, in quaint Dickensian terms, as “articled
clerkships”); or the non-degree route (essentially, for
those not having studied law at university and thus
involving a one-year course of legal study and, again,
followed by the legal practice course and two years of
articles).

B. Rules of Admission for Foreign (Non-EU)
Lawyers and Firms in England

It is in the area of practice rights for foreign lawyers
and firms that England demonstrates an almost diamet-
rically opposite philosophy from many of its Continen-
tal counterparts, including the two discussed above. If
the French and Spanish approaches inevitably smack of
anti-competitive protectionism (albeit often cloaked in
philosophical/ethical language), the English approach
is commercial and transparent. France and Spain essen-
tially grant a monopoly on the provision of legal advice
to avocats and abogados, respectively; the English
approach is much more in the nature of “caveat emptor.”
Neither France nor Spain recognizes the concept of for-
eign legal consultant (FLC), as is in place in a number
of leading U.S. jurisdictions. But England recognizes,
and indeed actively welcomes, registered foreign
lawyers. The extreme difficulty of the French Article 100
exam for admission by non-EU nationals has been
noted above, as has the arbitrary and “Kafkaesque”
Spanish “homologation” process. England, on the other
hand, has long had a conversion test—the “Qualified
Lawyers Transfer Test: or QLTT—which permits foreign
lawyers to sit for a mini-bar exam (one which any U.S.
lawyer should find quite familiar and entirely manage-
able) and become qualified as a solicitor. What is
notable about the QLTT is its extreme transparency: it is
an open-book exam (the rules of which permit test-tak-
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ers to bring as many materials as they like so long as
they do not “obstruct the gangways”!) for which a vari-
ety of review courses are available, focusing on past
exam questions.

C. English Market and Market Practice for Foreign
(Non-EU) Lawyers and Firms

It is commonplace, and altogether accurate, to
describe London as the beachhead of U.S. firms in
Europe. In perhaps no other jurisdiction in the world
are foreign (non-EU) lawyers accorded similar freedoms
to practice: there is no requirement to qualify locally;
there is transparent and relatively easy access to local
qualification for those interested in “converting,” and a
generally commercial, non-protectionist attitude and
approach to the role and economic importance of Eng-
lish law and lawyers in a globalizing world. Both the
Law Society (the solicitors’ governing body) and Eng-
lish society at large seem to view the internationaliza-
tion of English law and the globalization of English law
firms as commercially, economically and socially desir-
able. To a real extent, the global “battle” for internation-
al legal pre-eminence is being waged between the large
U.S. and the large English firms, with English law and
firms having perhaps a certain advantage in Asia (and,
of course, Western Europe) and U.S. firms in the fore in
Latin America and Eastern Europe.

V. Conclusion
Despite the wide variety of approaches taken in dif-

ferent European jurisdictions to the practice by non-EU
firms and lawyers, my own impression to date is that
U.S. firms have been able to ply their trade and exploit
their brands with real success in Europe as, when and
to the extent they have opted to do so: in Madrid,
despite only a handful of U.S. firms and dual-qualified
lawyers; in Paris, with many dozens of U.S. firms and
dual-qualified lawyers; and in London, with dozens of
U.S. firms and several hundred dual-qualified lawyers.
While it may well be true that the English rules of prac-
tice for non-EU nationals are much more liberal and
transparent than the French rules, which in turn are
more liberal and transparent than the Spanish rules, I
do not necessarily see a cause-and-effect relation
between the relative liberality of the rules of practice
and the on-the-ground presence of non-EU firms and
lawyers. Instead, I think commercial and strategic per-
ceptions explain why my “softball index” yields such
varying results across the EU.

One of the paradoxes of the inclusion of legal serv-
ices in the Doha Round is that the ensuing rules might
render more difficult—rather than less so—the contin-
ued ability of U.S. firms to operate globally. In this

regard, the International Bar Association—due to the
perception that clients today need daily advice from
cross-border commercial practitioners on the laws of
jurisdictions in which they are not admitted—has set up
a task force charged with issuing non-binding best prac-
tice recommendations by the end of this year for cross-
border commercial practice.10
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Corporate Control Contests in Europe:
A German Perspective
By Philipp von Braunschweig

I. Overview of German Corporate
Governance Rules

A. Introduction

1. AGs

All German corporations listed on a stock exchange
as well as certain non-listed corporations (especially
those anticipating a listing in the future) are in the legal
form of a stock corporation (Aktiengesellschaft, or AG).
The presentation under Part II.B below deals exclusive-
ly with AGs.

2. GmbHs

For a complete picture of the German corporate
environment, however, it should be noted that the large
majority of small and medium-sized enterprises as well
as many larger closely held companies of the German
Mittelstand have remained a limited liability corporation
(Gesellschaft mit beschränkter Haftung, or GmbH) or a
limited partnership (GmbH & Co. KGs). In numbers,
AGs constitute less than five percent of all companies
organized in Germany.

With regard to corporate governance and share-
holder value issues, the German GmbH Act of 1892 has
undergone hardly any conceptual changes. The GmbH
follows, in principle, a shareholders’ model (as opposed
to a stakeholders’ model): Under the GmbH Act, the
only corporate bodies of the GmbH are the sharehold-
ers’ meeting (Gesellschafterversammlung) and one or
more managing directors (Geschäftsführer). The manag-
ing directors are strictly subject to instructions by the
shareholders’ meeting, and the shareholders’ meeting is
entitled to issue such instructions, even with regard to
day-to-day business matters. Managing directors of a
GmbH can be appointed and dismissed at will (without
prejudice to their compensation entitlements, which are
governed by a separate employment agreement) by
shareholder vote with a simple majority. Thus, the
activity of GmbH managing directors is closely linked
to shareholders’ interests, as evidenced by the majority
vote of the shareholders’ meeting. Protection of minori-
ty shareholders is effected through certain mandatory
statutory super-majority requirements (such as a
mandatory seventy-five percent approval for mergers
and capital increases) as well as fiduciary duties among
the shareholders.

GmbHs with more than five hundred employees in
Germany must, at the request of the employees, estab-

lish a supervisory board, which must be composed in
accordance with the rules applicable to stock corpora-
tions (see Part I.B.2 below), but the supervisory board
has significantly less influence on the conduct of the
business.

B. Corporate Bodies of a German AG

1. Generally

In contrast to the single-tiered board structure of
Anglo-Saxon corporations (as well as corporations in
many European civil law jurisdictions), a German AG
has a two-tiered board structure.

That is, according to the Stock Corporations Act, the
members of the managing board (Vorstand) are elected
and dismissed by simple majority vote of the superviso-
ry board (Aufsichtsrat). The managing board is elected
for a period of up to five years. Premature dismissal is
possible only for cause or in the event of a shareholder
vote of non-confidence. Only the managing board, and
not the supervisory board, is engaged in actively run-
ning the business. 

The supervisory board is not actively engaged in
the management: its duties are limited to passive super-
vision of the managing board and it has no rights to
actively instruct the managing board. Thus the role of
the supervisory board is largely limited to supervisory
functions. 

In companies with fewer than five hundred
employees, all supervisory board members are elected
by the shareholders’ meeting for a period of up to five
years. A simple majority suffices for election, but a sev-
enty-five percent majority vote is required for prema-
ture dismissal. The articles of association may provide
for up to one-third of the supervisory board seats to be
reserved for specific shareholders (a provision rarely
used for public companies). As a matter of law, supervi-
sory board members must independently act “in the
interest of the Company” and are not subject to instruc-
tions from specific shareholders.

2. Employee Co-Determination

In German companies with five hundred or more
employees, part of the supervisory board members are
elected by the employees in a separate proceeding. In
companies between five hundred and 1,999 employees,
one-third of the supervisory board members are elected
by the employees of the company in accordance with
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the Co-Determination Act of 1952 (Betriebsverfassungsge-
setz 1952).

In companies with two thousand or more employ-
ees in Germany, one half of the supervisory board seats
are reserved for the employee side in accordance with
the Co-Determination Act of 1976 (Mitbestimmungsgesetz
1976). Some of the employee representatives are elected
by the employees of the company and some of them are
delegated by trade unions. Even under the 1976 Act, the
chairman of the supervisory board is elected from the
supervisory board members elected by the sharehold-
ers’ meeting. In case of a tie vote in the supervisory
board, a second vote takes place in which the chairman
has a casting vote. Thus, the employees cannot exercise
control over the company if the shareholder-elected
supervisory board members vote as a bloc.

3. Summary

In sum, the managing board of a German AG has
considerable discretion in running the business, and
shareholder control over management is exercised only
indirectly via a supervisory board that is not subject to
active shareholder instructions.

When comparing the status quo of German corpo-
rate governance to other legal systems such as the U.S.,
it is probably fair to say that shareholder control over
management is less direct and less tight than in many
other jurisdictions. That fact makes it comparatively dif-
ficult for shareholders to tie management to sharehold-
er value. Contrary to the perception of many non-Ger-
man clients, this is not primarily due to employee
co-determination issues (which are, in practice, mitigat-
ed by holding separate discussions among the share-
holder-elected supervisory board members a day before
the regular supervisory board meetings takes place).
Rather, deficits in shareholder-value-driven corporate
governance are inherent to the German two-tiered
board system and the historical development of case
law on corporate governance generally.

II. The Relevance of Shareholder Value for
German Corporate Governance

A. Historical Development

1. Origins

The original German laws on stock corporations
enacted in 1870 and 1884 were, in principle, based on a
shareholders’ model rather than a stakeholders’ model.
Similar to Anglo-Saxon jurisdictions, the managing
board members were regarded as agents of the share-
holders, who were to run the corporation for the benefit
of the profit interests of the shareholders. While the law
generally followed a shareholder-oriented approach,
the statutory rights of minority shareholders were very

limited, which effectively increased the power of the
managing board.

2. From World War I to World War II

The First World War (1914-1918) brought about
strong interference by the government with German
corporations. The same was true after 1919, when left-
wing governments pursued tendencies of nationaliza-
tion. The economic crises during the period of the dem-
ocratic “Weimar Republic” from 1919 through 1932
were largely perceived as crises of liberal capitalism. By
and large, concepts of stakeholder orientation were
introduced into statutory and case law.

The stakeholder-oriented concepts of the “Weimar”
era were subsequently abused by the Nazi government
after 1933 for its own ideological purposes. A new Stock
Corporations Act was introduced in 1937 which provid-
ed, for the first time, that the shareholders’ meeting had
no direct influence on the election of managing board
members. Managing board members were obligated by
law (section 70 of the Stock Corporations Act of 1937) to
independently run the business of the company “for the
benefit of the enterprise, its constituency (“Gefol-
gschaft”), the German people and the Reich.” It is note-
worthy that the shareholders were not even mentioned
as stakeholders.

3. The Post-war Era

Interestingly, it took the post-war German legisla-
ture until 1965 to enact a new Stock Corporations Act.
In the meantime, section 70 of the 1937 Act was applied
by the courts mutatis mutandis: that is, the ideologically
motivated exclusion of shareholders and the reference
to concepts of “German People” and “Reich” was disre-
garded, but the stakeholders’ model as such remained
unaffected.

On that basis, the center-left government of the
1970s introduced the concept of employee co-determi-
nation into the Stock Corporations Act in 1976.

4. Introduction of Share Value Concepts

Globalization of capital markets and international
competition forced Germany in the 1980s and 1990s to
introduce certain concepts oriented toward shareholder
value into its corporate law:

• Listed companies were permitted to set up their
consolidated accounts in accordance with US
GAAP or IAS/IFRS, which in practice limit the
possibilities of management to build or dissolve
hidden reserves in order to influence artificially
the profit situation.

• The purchase of treasury stock was facilitated by
the Corporate Control and Transparency Act
(KonTraG) in 1998.
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• The KonTraG also introduced the concept of
Anglo-Saxon-style stock options to German cor-
porate law (notably, the legislation explicitly
states that it is desirable to tie the management’s
interest to “long-term increase of shareholder
value”).

Elements of a shareholder value concept are also
included in the German Takeover Act (Wertpapier-
erwerbs- und Übernahmegesetz, WpÜG), which came into
effect on 1 January 2002. The WpÜG generally prohibits
actions outside the ordinary course of business that
would jeopardize a takeover bid (section 33, para. 1
WpÜG), except if authorized by a seventy-five percent
vote of the shareholders’ meeting or (arguably) by the
Supervisory Board for no more than eighteen months in
advance (section 33, para. 2 WpÜG).

B. Current Status

Recent amendments to the Stock Corporations Act
have focused on the duties of auditors and supervisory
board members and have increased the required stan-
dards of care. But the concept of indirect shareholder
control through a two-tiered board system has, in prin-
ciple, remained unaffected. Therefore, the managing
board continues, in practice, to have broad discretion on
how to run the business “in the best interest of the
enterprise” (Unternehmensinteresse).

The term “Unternehmensinteresse” continues to be
defined on the basis of a stakeholders’ model—and not
just the interests of shareholders alone. In several cases,
the Federal Constitutional Court (Bundesverfassungs-
gericht) and the Federal Supreme Court (Bundesgericht-
shof) have held that the relevant interests to be taken
into account are the interests of the shareholders, of
employees and of the public. The courts have not given
much substantive guidance as to the ranking of these
interests. Rather, the Federal Constitutional Court has
developed the theory of “practical concordance” (prak-
tische Konkordanz), which gives considerable discretion
to the managing board itself as to how to value the vari-
ous interests.

The current status of the law is therefore subject to
dispute in legal literature. The status of discussions can
be summarized as follows:

• A conservative view believes that a managing
board must pursue the primary objective of main-
taining the substance of the company’s business
intact, and the increase of shareholder value is
subordinated.

• A liberal view advocates a prevailing importance
of shareholder value.

• Intermediate views believe that a managing
board is permitted but not obliged to weigh
shareholder value interests higher than the inter-
ests of other stakeholders.

Transactional practice in German is largely based
on the intermediate view.

C. Examples

Areas where the general discussion on shareholder
value has become relevant in recent practice include the
following:

• Is it permissible to link management stock option
programs exclusively to the development of the
stock price? Some courts have held that this is
permissible, but there is clear tendency in prac-
tice, supported by recommendations of the infor-
mal Corporate Governance Commission (com-
posed of government officials and representatives
of blue chip companies), pursuant to which spe-
cific performance targets should be set.

• Is the managing board permitted to allow a bid-
der to perform a due diligence prior to a block
trade (with or without subsequent tender offer)?
The conservative view believes due diligence is
impermissible, while the more liberal view is that
the managing board has broad discretion and
may even permit access only to certain selected
bidders if that can be justified as in the “best
interest of the enterprise.” Typically, operative
synergies with a bidder are strongly stressed in
justifying due diligence.

• Is the company permitted to grant incentives to
management for effecting an increase of the bid
in supporting a tender offer? In practice, transac-
tion-oriented bonuses are frequently granted but
justified with post-acquisition synergies rather
than increase of stock price. The “Esser” case
involving the grant of a EUR 30 million bonus to
the CEO of Mannesmann in the course of the ten-
der offer by Vodafone—will shortly be dealt with
by the criminal courts. Defendants include super-
visory board members such as the CEO of
Deutsche Bank and the former head of the Trade
Union for the Metal Industry.

Mr. von Braunschweig is a partner in the Munich
office of P+P Pöllath + Partner. This paper was pre-
pared in connection with the October 2003 meeting of
the International Law and Practice Section of the
NYSBA in Amsterdam.
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Expanding Extraterritorial Application of
U.S. Antitrust Laws: What Are the Borders? 
By Robert D. Paul

I. Introduction
Fair or unfair, the application of U.S. antitrust laws

to international trade has become increasingly impor-
tant in a world that now embraces a global economy.
Indeed, for many U.S. and non-U.S. entities and indi-
viduals, U.S. antitrust policy now governs international
conduct and is the norm. 

There is substantial basis for this belief. For one, the
U.S. Department of Justice (DOJ) continues to broaden
its global reach by targeting international cartel activity
through criminal prosecutions and investigatory tactics
abroad that often result in enormous fines and penal-
ties. Since 1997, the Antitrust Division of the DOJ has
obtained over $2 billion in criminal fines, over ninety
percent resulting from the prosecution of international
cartel activity.1 Second, on the civil side of this expan-
sion abroad, victims of alleged cartel activity increas-
ingly look to the broadening scope of U.S. antitrust
laws and U.S. class action provisions as an irresistible
means to obtain treble damages, not obtainable else-
where in the world. 

These aggressive multinational enforcement activi-
ties present serious risks to foreign, as well as domestic,
corporations and individuals who are often unaware of
their exposure. Adding to these risks, courts in the U.S.
have become more willing to expand the jurisdiction of
the U.S. antitrust laws to conduct that occurs outside of
the U.S., and in some instances, to suits brought in the
U.S. by foreign plaintiffs. As a result, savvy multina-
tional corporations use U.S. antitrust standards to gov-
ern their conduct. 

This article discusses the current status of U.S. case
law in determining U.S. jurisdiction over international
cartel activity wherever conducted, and the expanding
reach of extraterritorial civil and criminal U.S. antitrust
enforcement, and examines the practical implications of
U.S. antitrust enforcement in the global marketplace. 

II. The Changing Scope of Extraterritorial
Jurisdiction of the U.S. Antitrust Laws

A. An Historical Perspective

The primary antitrust law that is applicable in an
examination of foreign conduct is the mainstay of U.S.
antitrust laws, the Sherman Act. The Sherman Act
applies to “every contract, combination . . . or conspira-

cy, in restraint of trade or commerce among the several
states, or with foreign nations” and to “every person
who shall monopolize, or attempt to monopolize, or
combine or conspire . . . to monopolize” such trade or
commerce.2 The application of the Sherman Act to for-
eign trade and conduct abroad, however, has always
been murky. The Foreign Trade Antitrust Improvements
Act of 1982 (FTAIA), intended to clarify the extraterrito-
rial reach of the U.S. antitrust laws, has in many ways
contributed further to the uncertainty. 

The purpose of the FTAIA was to establish a “sin-
gle, objective test—the ‘direct, substantial and reason-
ably foreseeable effect’ test” to “serve as a simple and
straightforward clarification of existing American-law.
. . .”3 The FTAIA expressly “exempt[s] from the Sher-
man Act export transactions that did not injure the
United States economy.”4 In addition, the FTAIA pro-
vides that before a U.S. District Court can apply the
Sherman Act to foreign conduct abroad, it must first
find that:

(1) such conduct has a direct, substan-
tial, and reasonably foreseeable
effect on domestic trade or com-
merce; and 

(2) such effect gives rise to a claim
under the provisions of sections 1
to 7 of the Sherman Act.5

U.S. law has long presumed that, unless a contrary
intent appears, legislation normally is meant to apply
only within the territorial jurisdiction of the U.S. In
interpreting the antitrust laws, however, U.S. courts
gradually have overcome the presumption against
extraterritoriality in cases where certain intended effects
could be expected in the U.S. 

The case law on foreign jurisdiction of the U.S.
antitrust laws has expanded dramatically in recent
years. To appreciate the developments, one must be
familiar with earlier case law. 

In American Banana Co. v. United Fruit Co.,6 the U.S.
Supreme Court considered the application of the Sher-
man Act in a civil action involving conduct that
occurred entirely in Central America and that had no
discernable effect on imports into the U.S. The plaintiff,
an Alabama corporation operating in the banana trade
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in Panama, alleged that the defendant, a New Jersey
corporation in the banana trade, had long demonstrated
an intent to prevent competition and monopolize the
banana trade through its conduct abroad in acquiring
competitors and entering into contracts to regulate
quantities, as well as agreements to fix prices. At the
time of the defendant’s conduct, Panama was in the
process of becoming an independent republic with cer-
tain territory remaining in de facto control of Costa
Rica. The plaintiff alleged that the defendant instigated
Costa Rican soldiers and officials to seize cargo supplies
and a part of his plantation, and to stop plantation con-
struction. The court found that “the acts causing the
damage were done, so far as appears, outside the juris-
diction of the United States, and within that of other
states.”7 The court further opined that 

[w]ords having universal scope, such as
”every contract in restraint of trade,”
“every person who shall monopolize,”
etc., will be taken, as a matter of course,
to mean only everyone subject to such
legislation, not all that the legislator
subsequently may be able to catch.8

The Second Circuit presented a less restrictive view
in United States v. Aluminum Co. of America (ALCOA),9
by holding that the Sherman Act, properly interpreted,
proscribed extraterritorial acts that were “intended to
affect imports [into the United States] and did affect
them.”10 In Alcoa, the defendant Alcoa, a Pennsylvania
company, and Aluminum Limited, an independent
Canadian spin-off company of Alcoa, participated in a
foreign cartel to restrict the price of aluminum products
by a system of quotas and royalties for various coun-
tries, including the U.S. The cartel or “Alliance,” as it
was called, was incorporated in Switzerland and based
on an agreement between Alcoa and Aluminum Limit-
ed as well as French, German, Swiss, and British alu-
minum producers. All “Alliance” agreement partici-
pants were also shareholders. The agreement, which
was silent as to sales in the U.S., specifically provided
that no shareholder was to buy, borrow, fabricate or sell
aluminum produced by anyone not a shareholder
absent consent by the “Alliance’s” board. The court
found an effect on U.S. aluminum imports in violation
of the Sherman Act, in part because “a depressant upon
production which applies generally may be assumed,
certeris paribus, to distribute its effect evenly upon all
markets.”11 In a widely followed opinion, Judge
Learned Hand wrote that a “state may impose liabili-
ties, even upon persons not within its allegiance, for
conduct outside its borders that has consequences with-
in its borders which the state reprehends.”12 Under
Alcoa’s “effects test,” jurisdiction turns on whether the
cartel activities had an effect on U.S. commerce, and not
where the conduct took place.

Nearly fifty years after Alcoa, the U.S. Supreme
Court validated Judge Hand’s opinion in the landmark
decision of Hartford Fire Ins. Co. v. California, mentioned
above. The Hartford Fire Court deemed it “well estab-
lished by now that the Sherman Act applies to foreign
conduct that [1] was meant to produce and [2] did in
fact produce some substantial effect in the United
States.”13 Although the Hartford Fire decision was based
primarily on the law of comity, the Court endorsed the
above two-part “substantial effects” test for determin-
ing jurisdiction. 

In Hartford Fire, the defendants were four domestic
U.S. primary insurance companies, two domestic trade
associations, a domestic reinsurance broker, and foreign
reinsurers based in London who allegedly engaged in
various conspiracies to force certain primary insurers to
alter the terms of their standard commercial general lia-
bility insurance policies in conformance with the poli-
cies for sale by the defendants in the U.S. The plaintiffs,
nineteen U.S. states and numerous domestic private
plaintiffs, claimed that the four primary insurer defen-
dants encouraged “key actors” in the London reinsur-
ance market, a market that indemnifies for North Amer-
ican risks, to withhold reinsurance for coverage written
on industry standard forms (“1984 forms”) to which the
four primary insurer defendants objected. Most pri-
mary insurers relied on both the standard form and the
support services provided by the defendant trade asso-
ciations. The London-based conduct caused the replace-
ment of the 1984 forms with a form containing new
provisions favoring the defendants in the U.S. In apply-
ing the “substantial effects” test, the court found that
the “London-based reinsurers’ express purpose to affect
U.S. commerce and the substantial nature of the effect
produced, outweighed the supposed conflict [between
U.S. and English law] and required the exercise of juris-
diction,” despite the alleged conduct occurring entirely
in a foreign country, England.14 The decision in Hartford
Fire remains today the most recent U.S. Supreme Court
opinion on extraterritoriality.

One recent case not governed by the FTAIA illus-
trates the difficulties in determining antitrust jurisdic-
tion over foreign conduct. In Dee-K Enter., Inc. v. Heveafil
Snd., Bhd.,15 the foreign defendants, nine Southeast
Asian producers of extruded rubber thread, were
alleged to have engaged in a price-fixing conspiracy.
The facts revealed that 

The conspiracy was largely foreign
with some domestic elements, but not
limited to the United States import
market. Indeed, the conspiracy mixed
foreign and domestic elements in sever-
al respects: it included many partici-
pants with foreign affiliations, but a
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few who also had United States affilia-
tions; acts that range[d] from a series of
conspiratorial meetings, all held
abroad, to routine communications, a
few in the United States; and a target
market [that] embrac[ed] dozens of
nations including the United States.16

The plaintiffs, U.S. purchasers of rubber thread,
argued at trial that the price fixing by the foreign pro-
ducers had a substantial effect on the domestic U.S.
market. The jury, using the two-part Hartford Fire sub-
stantial effects test, found that, although a conspiracy to
fix prices was intended to affect the U.S. markets, it did
not, in fact, have a substantial effect on these markets. 

On appeal to the Fourth Circuit, the plaintiffs
argued that the substantial effects standard of Hartford
Fire applies only to conduct that is “wholly foreign”
and did not govern foreign conspiracies that result in
the sale of price-fixed goods directly into U.S. com-
merce, as was found here. The plaintiffs contended that
a more lenient standard used in domestic claims
applied instead. In determining which standard to
apply, the Fourth Circuit examined whether the alleged
antitrust violations were primarily foreign or primarily
domestic. In particular, the court considered a full range
of factors including: the nationality of the participants;
the location of their acts; the target of their conduct; and
the location of its effects.17 The Fourth Circuit found
that the cartel’s links to the U.S. were outweighed by
the global nature of the conspiracy, the formation of its
agreements entirely outside the U.S., the targeting of a
global market, and that all conspirator participants
were foreign. Thus, it concluded that the alleged con-
spiracy was primarily foreign, and applying Hartford
Fire, affirmed the ruling of the district court finding no
substantial effect on U.S. commerce.

B. A Growing Controversy: Causal Connection
Between Injury and Effect on U.S. Commerce

U.S. courts have accepted conclusively the broad
principle that alleged antitrust violations predicated on
wholly foreign conduct that has an intended and sub-
stantial effect in the U.S. are within the jurisdictional
reach of Section 1 of the Sherman Act. Recent court
decisions, however, have focused on whether a plain-
tiff’s claim must arise from the U.S. effect of the anti-
competitive conduct in order to establish jurisdiction
under the FTAIA. In other words, must the plaintiff
demonstrate that his injury was caused by the alleged
effect on U.S. commerce? U.S. courts remain split on
this question, with the Second and Fifth Circuits issuing
conflicting decisions. The U.S. Supreme Court has yet to
resolve the issue. 

1. Restrictive View: Cases Requiring Causal
Connection Between Injury and Effect on U.S.
Commerce

Under the Fifth Circuit’s restrictive interpretation,
based, in part, on the “plain meaning” of the statute,
the Fifth Circuit stated in Den Norske Statoil ASA v.
HeereMac v.o.f. that “the FTAIA requires more than a
‘close relationship’ between the domestic injury and the
[foreign or domestic] plaintiff’s claim; it demands that
the domestic effect ‘gives rise’ to the claim.”18 In Den
Norske, the plaintiff, a Norwegian oil corporation, con-
ducting its business solely in the North Sea, alleged that
the defendants, providers of heavy-lift barge services in
the North Sea, the Gulf of Mexico, and the Far East,
conspired to fix bids and allocate customers, territories,
and projects. The illegal conduct occurred entirely out-
side the U.S. The plaintiff, contending that it paid inflat-
ed prices for services in the North Sea, argued that the
market for heavy lift services was a single, unified,
global market that included the U.S. and therefore
“gives rise” to any claim based upon the conspiracy. In
rejecting this argument and thus, jurisdiction, the Fifth
Circuit found an effect on U.S. commerce in the form of
higher prices paid by U.S. companies for heavy-lift
services in the Gulf of Mexico, but concluded that the
plaintiff’s injury did not stem from that effect. The court
reasoned that the commerce giving rise to the foreign
plaintiff’s action was not U.S. commerce with foreign
nations, but rather commerce between or among for-
eign nations. Thus, the plaintiff failed to meet the
requirements under prong two of the FTAIA—that the
effect on U.S. commerce gives rise to the plaintiff’s
claim. 

Following a petition for certiorari to the U.S.
Supreme Court, the U.S. antitrust agencies filed an ami-
cus brief opposing certiorari and agreeing with the Fifth
Circuit decision.19 In their brief, the agencies sided with
the view “that the FTAIA requires that the anticompeti-
tive effects on United States commerce must give rise to
a plaintiff’s claimed injuries.”20 The agencies reasoned
that the text of the FTAIA contained “no hint of a statu-
tory purpose to permit recovery where the situs of the
injury is entirely foreign and the injury exclusively aris-
es from a conspiracy’s effect on foreign commerce.”
Moreover, the agencies argued that the Fifth Circuit
view did not preclude the government from prosecut-
ing violations of the FTAIA by global cartels because
international cartel activities that have a “direct, sub-
stantial and reasonably foreseeable effect” on domestic
commerce under prong one of the FTAIA, automatically
“give rise” to a claim by the U.S.—as opposed to a pri-
vate plaintiff that must demonstrate causality. The U.S.
Supreme Court declined certiorari.21
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The Fifth Circuit is not alone in its more restrictive
interpretation of the FTAIA. For example, in McGlinchy
v. Shell Chemical Co.,22 the Ninth Circuit reached a con-
clusion similar to Den Norske. In McGlinchy, the plain-
tiffs, a California-based distributor of resin abroad and
its owner, alleged anticompetitive conduct by defen-
dant, Shell Chemical Company and its London-based
affiliates, in the form of concerted and unilateral refusal
to deal in various foreign markets. The original contract
between the parties covered the promotion and sale of
polybutylene pipe resin exclusively in foreign markets.
The plaintiffs claimed only antitrust injury to foreign
customers or potential customers located in Southeast
Asia. Moreover, nowhere in their complaint did the
plaintiffs allege injury to the competitive markets for
polybutylene. In rejecting subject matter jurisdiction,
the Ninth Circuit found that the plaintiffs failed to
allege either prong of the FTAIA and concluded that the
claims related “only to foreign commerce without the
requisite domestic anticompetitive effect.”23 The court
reasoned that to meet the requirements of the second
prong, a plaintiff “must allege antitrust injury to the
market or to competition in general, not merely injury
to individuals or individual firms.”24

Ferromin Int’l Trade Corp. v. UCAR Intern., Inc.,25 is
another decision supporting the Fifth Circuit view. The
Eastern District of Pennsylvania held that, based on its
plain language, “the FTAIA permits jurisdiction over
antitrust claims of foreign plaintiffs who were injured in
foreign marketplaces only where the complained-of
conduct had a direct, substantial and reasonably fore-
seeable effect on the domestic marketplace and that this
anticompetitive effect on the domestic marketplace
gave rise to their injuries.”26

In Ferromin, twenty-six foreign company plaintiffs
brought actions for alleged violations of the Sherman
Act caused as a result of price fixing and market alloca-
tion in the worldwide market for graphite electrodes.
The defendants were both foreign and domestic entities
engaged in the manufacture and sale of graphite elec-
trodes globally. The court found that of the $229 million
worth of graphite purchased by the plaintiffs during the
alleged conspiracy period, nearly $205 million of the
alleged purchases had “no connection whatsoever to
the United States—the electrodes were all manufac-
tured outside the United States, shipped to plaintiffs’
locations outside the United States, invoiced outside the
United States and used in steel mills outside the United
States.”27 The court dismissed the claims of those plain-
tiffs who used graphite electrodes that were neither
purchased nor manufactured in the U.S. The court,
however, allowed jurisdiction for eleven of the plaintiffs
who used graphite electrodes that were purchased,
manufactured and invoiced from the U.S. The court rea-
soned that “[w]hile the mere fact that goods were man-

ufactured in the United States is insufficient to establish
jurisdiction under the FTAIA . . . we find that the fact
that some of the electrodes these 11 plaintiffs purchased
were invoiced in the United States satisfies the causal
requirement that these 11 plaintiffs were injured as a
result of higher prices for graphite electrodes in the
United States market.”28

2. Expansive View: Recent Cases Broadening U.S.
Jurisdiction 

In stark contrast to the view of the Fifth Circuit, the
Second Circuit’s expansive interpretation of the FTAIA
eliminates the requirement of a causal connection
between injury and effect on U.S. commerce—thus
allowing a plaintiff to sue for injuries that do not arise
from the effects of anticompetitive conduct abroad on
U.S. commerce as long as the conduct’s “domestic effect
violated the substantive provisions of the Sherman
Act.”29

In Kruman, buyers and sellers of art auction items
outside the U.S. sued the world’s two largest art auction
houses for conspiring to fix prices in the U.S. and
abroad for their auctioneering services, leading to
inflated commissions. The court found that under Sec-
ond Circuit precedent, “anticompetitive conduct direct-
ed at foreign markets” has the requisite “effect” if it
“injures domestic commerce by either (1) reducing the
competitiveness of a domestic market; or (2) making
possible anticompetitive conduct directed at domestic
commerce.”30 The court reasoned that the language of
the FTAIA had not changed the National Bank of Canada
standard (not requiring that the “effect” on domestic
commerce be the basis for the alleged injury) and that
the FTAIA’s “give rise to a claim” language only
requires that the “effect” on domestic commerce violate
the substantive provisions of the Sherman Act.31 Thus,
the Second Circuit held that the FTAIA did not shield
the defendants’ conduct from scrutiny under the Sher-
man Act. Following reported settlement by the parties,
the U.S. Supreme Court dismissed the defendants’ peti-
tion for certiorari.32

Less than one year after the Second Circuit’s ruling
in Kruman, the D.C. Circuit Court of Appeals took an
intermediate interpretation of the FTAIA in Empagran
S.A., et al. v. F. Hoffman-LaRoche, Ltd., et al.33 Under the
D.C. Circuit’s view, foreign purchasers injured in their
foreign commerce solely by the effect of an alleged
global price-fixing conspiracy could bring suit in U.S.
federal courts so long as there was also some harm to a
private party in the U.S. that the Sherman Act was
intended to prevent. Empagran involved a private class
action arising from the U.S. antitrust agencies’ prosecu-
tion of a global vitamin price-fixing cartel. The D.C. Cir-
cuit considered whether foreign companies that pur-
chased products from various vitamin manufacturers
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involved in the cartels could bring a class action in the
U.S. District Court to recover damages under the Sher-
man Act. Once again, all purchases were made outside
the U.S. 

The D.C. Circuit held that “where the anticompeti-
tive conduct has the requisite effect on United States
commerce, FTAIA permits suits by foreign plaintiffs
who are injured solely by that conduct’s effect on for-
eign commerce. The anticompetitive conduct itself must
violate the Sherman Act and the conduct’s harmful
effect on the United States commerce must give rise to
‘a claim’ by someone, even if not the foreign plaintiff
who is before the court.”34 According to the D.C. Cir-
cuit, the “gives rise” requirement could be satisfied
where some private person or entity suffers an injury
(actual or threatened) “as a result of the U.S. effect of
the defendant’s violation of the Sherman Act.”35 The
court followed the dissenting opinion of the Fifth Cir-
cuit’s Judge Higginbotham in Den Norske, which noted
that “[i]f the drafters of FTAIA had wished to say ‘the
claim’ instead of ‘a claim,’ they certainly would have.”36

The court further relied on Judge Higginbotham’s argu-
ment on deterring cartel activity, noting that “[a]llowing
suits by those injured solely in foreign commerce,
where the anticompetitive conduct also harmed U.S.
commerce, forces the conspirator to internalize the full
costs of his anticompetitive conduct.”37

Once again, the U.S. antitrust agencies filed an ami-
cus brief, this time supporting a rehearing en banc and
opposing the views of the Second and D.C. Circuits. In
their brief, the agencies disagreed with the court’s liter-
al reading of the FTAIA’s “‘a’ claim,” asserting that
Congress did not intend to alter existing concepts of
antitrust injury or antitrust standing. The agencies fur-
ther disagreed with the rationale that an expansive
interpretation of the FTAIA was necessary to deter
international cartel activity and noted that such a broad
view actually would impair its enforcement abilities.
“By permitting suits for treble damages by overseas
plaintiffs whose injuries arise from overseas conduct,
the majority’s decision, if allowed to stand, would cre-
ate a potential disincentive for corporations and indi-
viduals to report antitrust violations and seek leniency
under the Corporate Leniency Policy or, when amnesty
under the policy is unavailable, to cooperate with pros-
ecutors by plea agreement.”38 In addition, the agencies
reasoned that an expansive interpretation would bur-
den the federal courts in the U.S.39 Ultimately, the D.C.
Circuit denied the petition for rehearing en banc. The
petitioners filed for a writ of certiorari in November
2003, which the U.S. Supreme Court granted on 15
December 2003.40 The Court is expected to hear the case
next April and issue a decision by late June 2004.

3. U.S. Supreme Court Review

Given the split among the Circuits and the potential
impact on U.S. antitrust enforcement activities, the U.S.
Supreme Court will need to be decisive. The policy con-
siderations underlying the FTAIA appear to favor the
restrictive view of the Fifth Circuit. Congress originally
adopted the FTAIA to limit, rather than expand, the
court’s subject matter jurisdiction under the Sherman
Act. Prior to the FTAIA, American exporters could not
compete effectively in foreign markets for fear that their
anticompetitive conduct abroad, albeit necessary to suc-
ceed in the foreign markets, could subject them to liabil-
ity under the Sherman Act.41 Consequently, requiring a
causal link between the injury and the domestic effect is
arguably proper, given the fundamental purpose of the
FTAIA, which is to protect American exporters from lia-
bility when conducting business transactions abroad by
eliminating jurisdiction in the U.S.

C. U.S. Antitrust Agencies’ Perspective

1. Agencies’ Guidelines

On 5 April 1995, the Department of Justice (DOJ)
and the Federal Trade Commission (FTC) released joint
antitrust enforcement guidelines for International Oper-
ations (the “1995 International Guidelines”) that set
forth the agencies’ current policies and priorities in this
area. The 1995 International Guidelines assume that
anticompetitive conduct that affects the U.S. or foreign
commerce may violate the U.S. antitrust laws regardless
of where such conduct occurs or the nationality of the
parties involved. For example, the Guidelines state that
imports into the U.S. by definition affect the U.S.
domestic market directly and will therefore almost
invariably provide the necessary intent. Whether they
in fact produce the requisite substantial effect will
depend on the facts of each case. For conduct involving
foreign commerce other than direct imports, the 1995
International Guidelines state that direct, substantial
and reasonably foreseeable effects on U.S. domestic or
import commerce will apply to establish jurisdiction.

2. The 1995 International Guidelines—Illustrative
Examples

The 1995 International Guidelines focus primarily
on jurisdiction over foreign companies. In general, the
examples indicate that the agencies will take a broad
view of activities that fall under the purview of the U.S.
antitrust laws. The agencies will assume jurisdiction
over anticompetitive practices in foreign countries that
are directed toward or hurt U.S. importers or exclude
U.S. companies. The agencies believe that under Hart-
ford Fire they have jurisdiction where a foreign cartel
makes substantial sales directly into the U.S.42 The
agencies also assert jurisdiction where the cartel mem-
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bers sell to an intermediary outside the U.S. that they
know will resell the product into the U.S., even where
the intermediary is not part of the cartel and is not con-
trolled by the cartel.43 The agencies further contend that
jurisdiction arises where the cartel members agree to fix
U.S. prices and undercut prevailing U.S. price levels to
harm U.S. manufacturers, even where consumers may
benefit from lower prices.44 In addition, the agencies
indicate there would be jurisdiction where a foreign
cartel takes “all feasible” measures to keep U.S. com-
petitors out of its country’s market and the action is
aimed at a U.S. exporter (direct and foreseeable effect
on U.S. commerce) and results in foreclosure from the
that market (substantial effect on U.S. commerce).45

Jurisdiction is also asserted by the agencies where inter-
national cartel participants are members of a trade asso-
ciation that develops standards often adopted by their
country’s regulatory authorities and agree to refuse to
adopt any U.S. technology to boycott the distribution of
U.S. equipment. The agencies, however, would not
assert jurisdiction where the volume of trade of the
product to the cartel’s country was de minimus.46

3. International Comity

International comity is a doctrine that counsels vol-
untary forbearance when a sovereign that has a legiti-
mate claim to jurisdiction concludes that a second sov-
ereign also has a legitimate claim to jurisdiction under
principles of international law. In Hartford Fire, the U.S.
Supreme Court limited the application of the principle
by suggesting that comity concerns would operate to
defeat the exercise of jurisdiction only in the few cases
in which the law of the foreign sovereign required a
defendant to act in a manner incompatible with the
Sherman Act or in which full compliance with both
statutory schemes was impossible. Because the conduct
leading to antitrust liability was not mandated in the
United Kingdom, the U.S. Supreme Court in Hartford
Fire refused to apply rules of comity. Similarly, in Nip-
pon Paper, discussed below, the conduct with which the
defendant was charged was illegal under both Japanese
and American law, thereby alleviating any concern
about the defendant being buffeted between the laws of
separate sovereigns. 

The U.S. antitrust agencies employ comity consider-
ations in determining whether to pursue a violation of
the U.S. antitrust laws. After contacting the antitrust
authority in the offender’s home country, the U.S. agen-
cies would consider whether that authority is in a better
position to address the competition problem and is pre-
pared to act, and in turn, whether the U.S. agencies
would consider working cooperatively with the foreign
authority or staying their own pending enforcement
efforts by the foreign authority.

4. Jurisdiction in Criminal Prosecutions by the
United States

In a groundbreaking decision, the First Circuit in
United States v. Nippon Paper Industries Co., Ltd.,47

extended the principle of extraterritoriality in Hartford
Fire to a criminal antitrust action. In Nippon Paper, a
Japanese manufacturer of fax paper had met with vari-
ous other co-conspirators in Japan and agreed to fix
prices throughout North America. These companies
then sold the paper in Japan to unaffiliated trading
houses on the condition that they charge specified
(inflated) prices for the paper when they resold it in the
U.S. The trading houses then sold the fax paper to their
U.S. subsidiaries that passed the higher prices on to
U.S. consumers. The U.S. brought action alleging a sub-
stantial adverse effect on U.S. commerce and unreason-
able restraint of trade in violation of the Sherman Act.
The First Circuit found that the Sherman Act applied to
“wholly foreign” conduct. In rejecting the defendant’s
comity-based argument, the court reasoned that “[w]e
live in an age of international commerce, where deci-
sions reached in one corner of the world can reverber-
ate around the globe in less time than it takes to tell the
tale. Thus, a ruling in [the defendants’] favor would cre-
ate perverse incentives for those who would use nefari-
ous means to influence markets in the United States,
rewarding them for erecting as many territorial fire-
walls as possible between cause and effect.”48

Since Nippon Paper, the DOJ has built a successful
track record of enforcing U.S. antitrust laws abroad.
Some of the more recent cases further demonstrate the
effectiveness of DOJ’s long arm approach. For example,
in U.S. v. Mitsubishi Corporation,49 the defendant, Mit-
subishi Corporation, owned 50 percent of the stock of
UCAR International, a U.S. producer of graphite elec-
trodes. Mitsubishi aided in a price-fixing cartel among
graphite electrode producers by encouraging UCAR to
fix prices, facilitating cartel meetings, selling products
for manufacturers at prices it knew to be fixed, and con-
cealing the cartel from customers. Mitsubishi was con-
victed of aiding and abetting the five-year conspiracy to
fix prices and allocate sales volumes. The court sen-
tenced the company to a $134 million fine, the fourth
largest ever imposed in a U.S. antitrust case. Mitsubishi
established that DOJ will “hold accountable parent
companies, organizational shareholders, joint venture
partners, and/or trading houses if they had knowledge
of, aided, and profited from a cartel.”50

In an investigation resulting in what remains today
the highest in criminal fines, United States v. F. Hoffman-
La Roche Ltd.51 involved an alleged conspiracy between
Swiss pharmaceutical giant F. Hoffmann-La Roche (and
its executives) and other manufacturers of vitamins to
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fix, raise, and maintain prices and allocate market
shares of vitamins sold in the U.S. and elsewhere. In
addition, the conspirators allegedly allocated contracts
with customers for vitamin premixes as well as rigged
bids for those contracts in the U.S. The defendants pled
guilty, leading to a record-setting $500 million in fines
for Hoffman-La Roche. 

In another far-reaching case, DOJ investigated com-
panies and individuals involved in Egyptian waste-
water treatment activities. The targets of the investiga-
tion were companies and individuals who rigged bids
on water construction contracts in Cairo that were
funded by the U.S. Agency for International Develop-
ment (USAID). The cartel involved bid-rigging activi-
ties in the form of payoffs to co-conspirators in the mil-
lions of dollars aimed to restrain competition and raise
prices on USAID projects. The DOJ brought actions
against U.S.-based American International Contractors,
Inc; Switzerland-based ABB Middle East & Africa Par-
ticipations AG; German-based Phillip Holzmann AG;
and Bilhar International Establishment of Liechtenstein.
The resulting indictments brought a mix of both settle-
ments and convictions totaling more than $141 million
in fines and $10 million in restitution to the U.S. gov-
ernment. The case was significant in that, although the
international cartel focused its activities solely in a for-
eign country, it still victimized U.S. taxpayers.

In a criminal action that ultimately led to the class
action lawsuits in Kruman, DOJ investigated a price-fix-
ing scheme by the world’s two dominant art auction
houses in U.S. v. Sotheby’s Holdings, Inc.52 The anticom-
petitive conduct involved top officials at both Sotheby’s
and Christie’s, which together controlled over ninety
percent of the world’s auction business. The officials
colluded to defraud sellers of art, antiques, and col-
lectibles on the seller’s commissions charged by the
auction houses. Specifically, the activity limited compe-
tition for the sellers’ goods through agreements by the
officials of the two companies to raise commissions and
cease negotiating discounts from the published rates.
Christie’s defected from the cartel through the DOJ’s
corporate leniency program. The convictions resulted in
$45 million in fines against Sotheby’s. 

More recently, in the last year DOJ investigated
Arteva Specialties, S.a.r.l., d/b/a KoSa, a Luxembourg-
based manufacturer of polyester staple with principal
offices in the U.S. The investigation centered around a
conspiracy by Arteva, its former executives, and
unnamed co-conspirators, to fix prices and allocate cus-
tomers in the North American market for polyester sta-
ple, a man-made petroleum-derived fiber used in the
manufacture of textiles.53 DOJ determined that “the
business activities of the defendant and its co-conspira-
tors . . . were within the flow of, and substantially

affected, interstate and foreign trade and commerce.”54

The defendants eventually pled guilty, agreeing to pay
$28.5 million in fines.

III. Extraterritorial Imperialism in U.S.
Antitrust Enforcement

In recent years, the U.S. Department of Justice has
increased dramatically its aggressive targeting of inter-
national cartels. The prosecution of international cartel
activities has produced record-setting fines and consid-
erable publicity. The numbers are huge. For example, as
indicated earlier, of the over $2 billion in criminal fines
imposed by the DOJ since 1997, over ninety percent
were obtained from the prosecution of international car-
tel activity.55 Moreover, in thirty-three of the thirty-nine
cases where DOJ’s Antitrust Division secured a fine of
$10 million or more, the corporate defendants were for-
eign-based, as shown by the DOJ chart set forth in
Appendix A hereto. Increasingly, foreign nationals,
including CEOs of major foreign corporations, pay indi-
vidual fines and serve jail terms in the U.S. The average
jail sentence in these cases reached a new high in FY
2002 of more than eighteen months and “[f]oreign
defendants from Canada, Germany, Switzerland, Swe-
den and France have served prison sentences in US jails
for violating US antitrust laws.”56 At present, approxi-
mately fifty sitting U.S. grand juries are conducting
investigations, and close to one-half of those investiga-
tions involve international cartel activity.57

A. Global Cartel Enforcement Is Big Business

Aside from the strong deterrent effect of fines and
jail sentences on cartel behavior, the DOJ recognizes
that prosecuting domestic and foreign corporations and
individuals for global conspiracies involving price-fix-
ing, market division, and customer allocation, is a
lucrative business that gets noticed on Capitol Hill and
around the world. The record-setting fines and signifi-
cant prison terms, especially for foreign corporations
and individuals, has generated enormous publicity for
the U.S. antitrust agencies and raised their profile and
bragging rights among Congress and the international
antitrust community. 

The DOJ has prosecuted foreign executives from
Belgium, Canada, France, Germany, Italy, Japan, Korea,
Mexico, The Netherlands, South Africa, Sweden,
Switzerland, the United Kingdom, and most recently
Norway.58 In the graphite electrodes prosecutions, for
example, SGL Carbon’s CEO, Robert Koehler (a Ger-
man citizen living in Germany), was fined $10 million
and had to travel to the U.S. to appear before a federal
judge concerning the adequacy of his fine. In addition,
two former top executives of UCAR International, Inc.,
Robert Krass and Robert Hart, each served prison terms
and paid seven-figure fines. Similar individual penalties
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were levied in the DOJ’s investigation of Sotheby’s and
Christie’s auction houses. Sotheby’s former Board
Chairman, Alfred Taubmann, was convicted at trial for
his role in the conspiracy and sentenced to a $7.5 mil-
lion fine and one year in prison. In the vitamin prosecu-
tions, Hoffman-La Roche’s former director of world-
wide marketing (a Swiss citizen living in Switzerland)
agreed to pay a $100,000 fine and to serve a four-month
prison term; the former president of Hoffman-La
Roche’s Vitamins Division, also a Swiss citizen and resi-
dent, agreed to pay a $150,000 fine and to serve a five-
month jail sentence. Six other foreign national corporate
executives from Hoffman-La Roche and BASF served
between three to five months in jail. Moreover, several
foreign nationals who agreed to serve time in U.S. jails
were from countries where the U.S. has no extradition
treaty for antitrust crimes.

Recovery of huge criminal fines from participants
in international cartels, and big headlines, were a hall-
mark of the administration of Joel Klein, Antitrust Divi-
sion Chief from 1997 to 2000. Under the subsequent
Division leadership of Charles James from 2001 to 2002,
there was a sentiment that headlines about record fines
may have gone a bit too far, and imposition of penalties
was reined in to some degree (but not extinguished, by
any means). The new head of the Antitrust Division,
Hewitt Pate, confirmed by the U.S. Senate on 20 June
2003, has indicated that his administration will return
to a heavy emphasis on criminal prosecutions and fines.
Mr. Pate recently stated:

An effective anti-cartel enforcement
program should be the top enforcement
priority for every antitrust agency, and
it will continue to be so for us . . . . We
have continued our decade-long con-
centration of criminal resources on our
international cartel program.59

Moreover, the DOJ has advocated increasing the
U.S. dollar amount for criminal fines under Section 1 of
the Sherman Act from $10 million to $100 million.

Antitrust investigations into a given product mar-
ket frequently lead to investigations in other related
product markets—birds of a feather (and similar feath-
ers) tend to flock together. Nearly half of the current
roughly fifty sitting antitrust grand juries in the U.S.
“were initiated by evidence obtained as a result of the
investigation of a completely separate industry.”60 The
DOJ is an expert at discovering such new product con-
spiracies by dangling amnesty to the first confessor in
the related industry and reduced penalties in the indus-
try initially under investigation (known as “Amnesty
Plus”). Indeed, the DOJ has made a very profitable sci-
ence of pursuing this theory in the U.S. and internation-

ally. This raises the stakes even higher for multi-nation-
al corporations. Additional product lines and new co-
conspirators create additional leverage for prosecution
and fines for the antitrust authorities.

B. U.S. Reach Is Global

The DOJ takes the position that it is irrelevant
where the illegal conduct under U.S. law takes place—it
only matters whether the conduct has any substantial
effect on U.S. commerce. While the DOJ might take into
account, in terms of intent or relative culpability, the
fact that a foreign target of an antitrust investigation
considered that its activities were legal under the law of
its own nation and the countries in which it conspired,
the fact remains that the DOJ will consider such corpo-
rations or individuals responsible for a conspiracy if
there is a substantial effect on U.S. commerce. The DOJ
also is likely to prosecute an allocation agreement
whereby a foreign corporation with no U.S. sales,
assets, or personnel agrees to sell its product only in
Europe if, but for the agreement, that corporation
would have competed in the U.S.

As a practical matter, the power of the DOJ over
foreign corporations and nationals is immense. Busi-
nesses increasingly are multi-national and most have
ties with the U.S., a fact of which the DOJ takes full
advantage. If a corporation has a presence in the U.S.,
either through direct operations, subsidiaries, divisions,
offices or assets, the DOJ may well assert jurisdiction
over it. Moreover, even if a firm has no presence in the
U.S., it must take into account future potential expan-
sion of operations into the U.S. 

The implications are just as serious for individuals.
At first blush, a witness or target sought by the U.S.
government who is a foreign national and resides
abroad may ask why a foreign national in a foreign
land, with few or no contacts in the U.S., should coop-
erate with a U.S. antitrust investigation. If the individ-
ual is employed by a company that does business in the
U.S., however, the answer is often clear: if the individ-
ual travels to the U.S. on company business, then he or
she must be concerned about being detained via a U.S.
border watch. Even if the individual is an ex-employee
of a corporation under investigation, he or she may be
seeking new employment, and likely would not want to
disclose to a potential employer that his or her travel
must exclude one of the most economically desirable
markets in the world. For retired employees, it may be
that they have relatives or friends in the U.S. that they
wish to visit, or they simply enjoy shopping in the Big
Apple.

Technology has made border watches fairly easy
and inexpensive. Any number of individuals can be put
on the border watch for an indefinite period of time.
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Passports are checked within fractions of seconds at
both the U.S. and Canadian borders to determine
whether an individual is on a border watch. This is an
important tool used by the DOJ to apprehend targets
and witnesses and serve subpoenas.

The only individual who can plausibly ignore the
seemingly global reach of the U.S. antitrust authorities
is a foreign national who resides outside this country,
who has not been served with a subpoena or other
process in the U.S., and is willing to avoid travel to the
U.S. Even then, however, circumstances always can
change as to a person’s need (or perceived need) to visit
the U.S. In addition, if a person is a target and is indict-
ed by the U.S., he or she must be concerned about pos-
sible extradition to this country, although to date the
U.S. has never caused extradition from a foreign coun-
try for U.S. antitrust violations. Certain officials at the
Antitrust Division have advocated that this precedent
be broken. Also, in areas other than antitrust, U.S. crim-
inal enforcement authorities have arranged with foreign
officials to have individuals detained abroad and
brought to the U.S. to appear before a U.S. court with-
out the formality of extradition. In 2001, the Antitrust
Division adopted a policy of placing indicted fugitives
on a “Red Notice” list maintained by INTERPOL.
Under this arrangement, INTERPOL member nations
are requested to arrest fugitives with a view toward
extradition.

C. Investigations Are Multi-Jurisdictional

Successful international cartel enforcement has led
to increased international cooperation. Despite the
DOJ’s strong crackdown on international cartels, there
are some limits to the DOJ’s assertion of jurisdiction
over foreign companies and individuals to enforce U.S.
antitrust laws abroad. As noted above, comity is also a
consideration. Hence, we see increased cooperation
between the U.S., Canada, the EU, and an increasing
number of other nations, including the United King-
dom, Mexico, Japan, Brazil, Israel, and Australia. This
trend will continue, with information being exchanged
and enforcement effected among more and more for-
eign jurisdictions. 

One of the paradigm examples of international
cooperation is simultaneous international “dawn” raids.
The graphite electrodes investigation was the first occa-
sion (June 1997) on which the U.S. and the EU antitrust
authorities conducted simultaneous raids on several
companies in the U.S. and Europe to seize corporate
documents and other evidence. Since then, multi-juris-
dictional orchestrated raids have become almost rou-
tine.

Also, “record” fines are contagious. If the DOJ
obtains a “record” fine as to a global cartel, the antitrust

authorities outside of the U.S. may not be satisfied with
anything less than a corresponding “record” fine. Multi-
national cartel investigations can create a penalty-feed-
ing frenzy spread over several jurisdictions. 

D. The Importance of Leniency Programs

Enacted in 1978 and substantially expanded in
1993, the DOJ’s leniency program provides essentially
that the DOJ will not prosecute the first corporation that
qualifies for leniency by reporting its illegal conduct
and cooperating fully with the DOJ, regardless of
whether the defendant comes forward before or after an
investigation has been initiated.61 Under the 1993 revi-
sions, amnesty is automatic where there is no pre-exist-
ing investigation, unless the company is the “ring-
leader.” Where an investigation is underway, amnesty
still may be granted for cooperation. Very significantly,
such amnesty from criminal prosecution is provided to
all officers, directors, and employees who cooperate.
These revisions, coupled with the policy that only the
first company gets immunity, have sparked a surge in
amnesty applications, increasing from just one applica-
tion per year to more than one per month. Indeed, the
majority of major international investigations by the
Antitrust Division have been aided by this program.
While not without consequence, such as ensuing pri-
vate treble damage actions, the opportunity to escape
criminal prosecution is a powerful incentive to cooper-
ate with authorities. 

The U.S. is taking further steps to make its leniency
program more attractive to cartel participants. Legisla-
tion recently reported out of the U.S. Senate Judiciary
Committee enhances the program in a number of
ways.62 First, it would increase the current three-year
maximum jail sentence for cartel violations to a maxi-
mum of ten years. Second, the bill would increase the
statutory maximum fines under the Sherman Act from
$350,000 to $1 million for individuals and from $10 mil-
lion to $100 million for corporations. Third, it proposes
to limit damages that could be recovered from a corpo-
ration meeting the DOJ’s strict criteria of its leniency
program. This de-trebling would provide a further
incentive for corporations to self-report violations.
Moreover, all other conspirator companies would
remain jointly and severally liable for treble damages.
DOJ fully supports these new initiatives. As noted
recently by Hewitt Pate, “The time has come to consid-
er measures to toughen our cartel enforcement pro-
gram.”63

International antitrust enforcement activities have
made antitrust leniency programs all the more impor-
tant, as more countries model their programs after that
of the DOJ. Canada, Brazil, the United Kingdom, Ger-
many, France, Ireland, the Czech Republic, and Korea
all now have some form of leniency program. Canada
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has modified its own immunity program to resemble
closely the U.S. leniency program, including a “first in”
provision. The EU’s leniency program, adopted in 1996,
also saw significant revision in 2002. The EU’s new pro-
gram is far more transparent and predictable, along the
lines of the DOJ’s program. Such convergence in poli-
cies has facilitated companies to come forward simulta-
neously in the U.S., Europe, and Canada.

The vitamin price-fixing investigation illustrates the
importance of leniency programs. Rhône-Poulenc, the
French pharmaceutical company, cooperated with the
DOJ’s investigation under the corporate leniency pro-
gram and escaped fines in the U.S. According to the
DOJ, “the cooperation of Rhône-Poulenc, together with
information provided by others, led directly to the
charges filed . . . and the decision of the defendants not
to contest the charge . . . .”64 In contrast to Rhône-
Poulenc, Hoffman-LaRoche and BASF paid a combined
total of $725 million in fines, and six Swiss and German
executives from the two companies were convicted and
served prison time. 

The graphite electrodes investigation illustrates the
escalating risks in delaying reporting to the DOJ. After
a grant of amnesty to the first applicant, the second
company to cooperate paid fines of $32.5 million, fol-
lowed by a third and a fourth company who paid fines
respectively of $110 million and $135 million, respec-
tively. 

E. Coping with Multinational Investigations

Multinational investigations create enormous legal
risks, multiple costs, and huge logistical problems for
the companies involved. Investigational targets must
worry about the DOJ; private treble damage actions in
the U.S., including antitrust class actions, and share-
holder and securities fraud suits; Canadian antitrust
enforcement and private single-damage actions; EU
civil prosecution and private actions in Europe
(although historically nowhere near the same level as
the U.S.); possible EU member state enforcement; and
investigations by other foreign jurisdictions, such as
Japan, Brazil, or Australia.

The difficulties for a corporation involved in multi-
national cartel activity are complicated by multi-juris-
dictional enforcement and the differing methods and
approaches to enforcement. The corporation also must
decide what efforts and costs (including legal and travel
expenses) it will undertake to protect and support its
senior management and other employees that may have
been involved in or witnessed illegal conduct. Particu-
larly in criminal investigations, individuals may require
separate antitrust counsel, and their interests may differ
from those of the corporation and other employees.
Thus, a corporation can be involved in a scenario where

it is being investigated by three or more separate juris-
dictions—either civilly or criminally or both—while it
simultaneously must consider the interests of the corpo-
ration and its shareholders, and the interests of present
and former employees. These issues are complicated
further by what corrective or disciplinary actions a cor-
poration must or should take with respect to employ-
ees—both present employees and possibly former
employees still accruing benefits from the company.

Furthermore, settlement and plea bargains with the
various antitrust jurisdictions do not necessarily bring
an end to this complex scenario. Settlements invariably
will be conditioned on full cooperation by the company
and the employees covered by the settlement, which
typically involves full disclosure of information, the
production of documents and the production of present
(and sometimes former) employees. 
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APPENDIX A 

ANTITRUST DIVISION  
Sherman Act Violations Yielding a Fine of $10 Million or More 

Defendant (FY) Product 
Fine  

($ Millions) 
Geographic 

Scope 
Country  

F. Hoffmann-La Roche, Ltd. (1999) Vitamins $500 International Switzerland 

BASF AG (1999) Vitamins $225 International Germany 

SGL Carbon AG (1999) Graphite Electrodes $135 International Germany 

Mitsubishi Corp. (2001) Graphite Electrodes $134 International Japan 

UCAR International, Inc. (1998) Graphite Electrodes $110 International U.S. 

Archer Daniels Midland Co. (1997) Lysine & Citric Acid $100 International U.S. 

Takeda Chemical Industries, Ltd. (1999) Vitamins $72 International Japan 

Bilhar International Establishment (2002) Construction $54 International Liechtenstein 

Daicel Chemical Industries, Ltd. (2000) Sorbates $53 International Japan 

ABB Middle East & Africa Participations 
AG (2001) 

Construction $53 International Switzerland 

Haarmann & Reimer Corp. (1997) Citric Acid $50 International German Parent 

HeereMac v.o.f. (1998) Marine Construction $49 International Netherlands 

Sotheby's Holdings Inc. (2001) Fine Arts Auctions $45 International U.S. 

Eisai Co., Ltd. (1999) Vitamins $40 International Japan 

Hoechst AG (1999) Sorbates $36 International Germany 

Showa Denko Carbon, Inc. (1998) Graphite Electrodes $32.5 International Japan 

Philipp Holzmann AG (2000) Construction $30 International Germany 

Arteva Specialties (2003) Polyester Staple $28.5 International Luxembourg 

Daiichi Pharmaceutical Co., Ltd. (1999) Vitamins $25 International Japan 

Nippon Gohsei (1999) Sorbates $21 International Japan 

Pfizer Inc. (1999) Maltol/Sodium 
Erythorbate 

$20 International U.S. 

Fujisawa Pharmaceuticals Co. (1998) Sodium Gluconate  $20 International Japan 
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Dockwise N.V. (1998) Marine Transportation $15 International Belgium 

Dyno Nobel (1995) Explosives $15 Domestic Norwegian 
Parent 

F. Hoffmann-La Roche, Ltd. (1997) Citric Acid $14 International Switzerland 

Merck KgaA (2000) Vitamins $14 International Germany 

Degussa-Huls AG (2000) Vitamins $13 International Germany 

Akzo Nobel Chemicals, BV (2001) Monochloracetic Acid $12 International Netherlands 

Ueno Fine Chemicals Ind., Ltd. (2001) Sorbates $11 International Japan 

Eastman Chemical Co. (1998) Sorbates $11 International U.S. 

Jungbunzlauer International AG (1997) Citric Acid $11 International Switzerland 

Lonza AG (1998) Vitamins $10.5 International Switzerland 

Morganite, Inc. (2003) Carbon Products $10 International British parent 

Akzo Nobel Chemicals, BV & Glucona, 
BV (1997) 

Sodium Gluconate $10 International Netherlands 

ICI Explosives (1995) Explosives $10 Domestic British Parent 

Mrs. Baird's Bakeries (1996) Bread $10 Domestic U.S. 

Ajinomoto Co., Inc. (1996) Lysine $10 International Japan 

Kyowa Hakko Kogyo, Co., Ltd. (1996) Lysine $10 International Japan 

Source: http://www.usdoj.gov/atr/public/criminal/12557.htm  

Defendant (FY) Product 
Fine  

($ Millions) 
Geographic 

Scope 
Country  
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“Extraterritoriality” in Competition Law
from a European Perspective
By Alastair Sutton

I. Introduction

A. Extraterritoriality as a Concept 

There is no clear definition for “extraterritoriality,”
although the term can possibly be defined as the power
to secure the enforcement of a law outside the jurisdic-
tion in which the law was made. Extraterritoriality as
defined in the previous sentence is a controversial and
unresolved issue under public international law,
although the problem can be attenuated by reinforced
cooperation, especially bilaterally between the Euro-
pean Union and United States and multilaterally
through the OECD and ICN. 

A less dramatic definition of extraterritoriality, and
the way in which extraterritoriality is most often
encountered in practice, is the de facto or de jure impact
of EU/EC law outside the territory of the European
Union, or the extent to which EU/EC law is taken into
account by foreign jurisdictions (such as the United
States).

There has been a mutual recognition in the United
States and the European Union that extraterritoriality
has achieved legitimacy to some degree—primarily
through the application of the so-called “effects doc-
trine.” The effects doctrine, meaning the legitimacy of a
state regulating conduct taking place outside its territo-
ry but which nevertheless has an effect or impact within
the territory of the state, is reflected in the Dyestuffs and
Woodpulp cases in the European Union.1

Nevertheless, the “territoriality” principal is a fun-
damental concept of public international law, although
attempts by nations, or confederations of nations such
as the European Union, to apply or enforce their laws
extraterritorially are limited as much by concepts of
comity as they are by law.2 For example, there is the
concept of “negative comity,” as reflected in Article VI
of the European Commission-US 1991 Agreement on
cooperation in competition policy,3 which implies that
the parties will seek to avoid conflicts over enforcement
activities. On the other hand, Article V of the 1991
Agreement reflects “positive comity,” in that it requires
cooperation between the parties to reach complementa-
ry or non-conflicting outcomes.

Globalization has made more acute the need for
Nation States and the European Union to address the
issue of jurisdictional conflicts, particularly in the field
of competition law. As a consequence, there have been

various bilateral initiatives, such as those between the
United States and the European Union and Japan and
the European Union, on cooperation in competition pol-
icy, as well as multilateral actions such as the Interna-
tional Competition Network (ICN), the WTO “Singa-
pore agenda” and so-called “soft” cooperation in the
OECD, including non-binding recommendations on
competition law and policy adopted by the OECD
Council. 

Nevertheless, recent experience suggests, that,
while international cooperation is easy to agree upon in
principle, the resolution of individual cases is more
problematic, as we will see below in regard to the Intel
and Microsoft cases. Yet more effective EU-US coopera-
tion is crucial to any effective multilateral system—and
the continuing territorial extension of the EU competi-
tion acquis to third countries increases the risk of con-
flict or overlap between the competing US and Euro-
pean Union “models.” Thus the question remains open
whether the so-called “modernization” and decentral-
ization of EU competition law from 1 May 2004 will
improve or make more difficult such international
cooperation.

B. “Extraterritoriality” in Practice

Set forth below in this paper is a discussion of three
different examples of extraterritoriality in practice.
Those three examples are the following. 

1. The EU/EC Law as Model

The European Union has adopted a strategy of pro-
jecting an extraterritorial effect for its laws and concepts
by achieving treaties and agreements with various
Nation States. Among those agreements and treaties are
the following:

• The European Economic Area (EEA) Agreement

• Association Agreements, especially the “Europe
Agreements” with applicant States

• Stability and Cooperation Agreements with the
former Yugoslavia and the Western Balkans

• Partnership and Cooperation Agreements (PCAs)
with Russia and other CIS States

• Preferential agreements, such as with Switzer-
land, South Africa, Mexico and the Mercosur
states
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• The WTO and other UN specialized agencies
where the European Union, its twenty-five Mem-
ber States and “related” nations tend to dominate
law-making activities4

2. The Intel Case

The Intel case, currently on a petition of certiorari to
the United States Supreme Court, was an action for dis-
covery by AMD in the United States court system for
production of documents for use in anti-trust proceed-
ings in the European Union. This case is a possible
example of insufficient respect by the US courts, as well
as the executive branch of the US government, for Euro-
pean Union competition law practice. 

3. The Microsoft Case

The Microsoft case in the European Union, with its
threat of different and more extensive remedies being
imposed by the European Union on matters already
decided in the United States, where one company in
one global market was nevertheless confronted with
different solutions in different jurisdictions, is a possible
example of insufficient respect by the European Com-
mission for decisions already taken in the US’s legal
system.

II. EU/EC Law as a Model

A. EU Law as a Global Model

Some have suggested that the law of the European
Union, including its competition law, may be a possible
global model, such as for the WTO, applicable on a
worldwide basis. In fact, European Union law and US
law are increasingly in competition as to which will be
the prevailing model in a worldwide legal system. This
competition has become all the more intense in light of
the diminished prospects for a WTO agreement on com-
petition policy after Cancun. Thus, the temptation of
agreements with either the European Union or the U.S.,
either through mutual recognition agreements (MRAs)
or cooperation agreements in areas such as competition
policy, will become increasingly difficult for third coun-
tries to resist.

The European Union has preferential economic
agreements with more than one hundred WTO Mem-
bers out of a total of one hundred fifty, with each agree-
ment containing at least “best endeavors” clauses for
the modeling of third-country economic law, including
competition, on the basis of EU/EC legislation.

And, of course, the very expansion of the European
Union furthers the expansion of European law as a uni-
versal model. Thus all States applying to join the EU
must accept the acquis communautaire5 as a pre-condition
of membership.6

Note the widening “ripple effect” of the extraterri-
torial application of the broadening extraterritorial
application EU law, such as in competition policy, with-
in the enlarged European Union, which is occurring at
the same time as there is a decentralization of enforce-
ment activities within the European Union itself. Never-
theless, despite the fact that market integration
throughout the European Union will continue to
increase, such as through the use of a common Euro-
pean currency, it is not at all certain precisely what will
be the effect of this decentralization—even as some fear
that the enlargement of the number of Member States in
the EU will reduce the integrative forces within the
Union and possibly cause a regression back to a glori-
fied free trade zone. Be that as it may, the enlargement
of the European Union will further the advance of
European law as a model for relations between the
Member States and also in relations between non-EU
states with each of the individual European Union
Member States. In this respect, the trend for US law to
serve as a basis for extraterritorial impact in other coun-
tries would appear to have considerably less momen-
tum, with the possible exception of some relations
among South American countries.

B. The Mitigation of Extraterritoriality through
International Agreements, Arrangements, or
“Comity”

The globalization of the world economy has pro-
voked a response among various regulatory authorities
throughout the world to adopt various agreements to
coordinate regulatory review of such economic activi-
ties, especially in the area of competition law, and also
to reduce the amount of regulatory conflict between
various jurisdictions.

Among those agreements are the following:

• The 1991 Agreement between the European Com-
mission and the United States on the application
of competition laws

• The 1998 Agreement between the European Com-
mission and the United States on the application
of positive comity principles in the enforcement
of their respective competition laws

• The European Union and the United States best
practices on cooperation in merger investigations

• The 2003 Agreement between the European Com-
mission and Japan concerning cooperation on
anti-competitive activities

• The International Competition Network estab-
lished in 2001

• The draft European Commission Notice on coop-
eration with the Network of Competition Author-
ities
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III. The Intel Case
The Intel case began when AMD complained to the

European Commission of alleged anti-competitive
activities by AMD’s competitor, Intel, within the Euro-
pean Union. AMD asked the European Commission to
widen the scope of its inquiry through additional Arti-
cle 11 letters to obtain documents in an earlier US litiga-
tion, but the Commission rejected the request.

At that point, AMD instituted a discovery action
against Intel in the US federal courts, utilizing Section
1782 of Title 28 of the United States Code, which is
designed to compel discovery to assist an action in a
“foreign court or tribunal.” Discovery under Section
1782 was upheld by the United States Court of Appeals
for the Ninth Circuit,7 and a certiorari application is
now pending before the United States Supreme Court.

The key legal issue is whether the finding of the
United States Court of Appeals that an investigation of
the European Commission was a “proceeding before a
foreign court or tribunal” within the meaning of Section
1782. But there is also the question of what is the poten-
tial impact of the Ninth Circuit’s ruling on the Euro-
pean Commission’s confidentiality policy, its “leniency
program,” and the Cooperation Agreement on competi-
tion between the United States and the European
Union. The US Solicitor General filed an amicus brief in
October of 2003 supporting the grant of certiorari,
because the Solicitor General would, on the basis of the
US-EU Agreement on cooperation in competition cases,
refuse discovery in the present case. Thus the Solicitor
General has urged the Supreme Court to take the case
and settle and clarify law. There is likelihood that the
Supreme Court will hear the case, and it is hoped it will
address key issues in regard to EC-US cooperation (or
“peaceful coexistence”) in competition policy. 

Thus the position of the Solicitor General, repre-
senting the US government, is that US courts have the
discretion to order discovery on a case-by-case basis,
but that the European Commission, which itself can
invoke Section 1782, does not need the requested dis-
covery in this particular dispute between Intel and
AMD. There is, of course, still the question as to
whether proceedings before the EC are the requisite
“proceedings before a foreign court or tribunal,” for the
purposes of Section 1782, or whether the virtual auto-
matic reference of matters to the CFI (such as contesting
Commission decisions not to proceed with investiga-
tions) fulfills this particular statutory requirement. Sig-
nificantly, there appears to be apparent agreement by all
governmental authorities that threats to the Commis-
sion’s leniency program should be avoided—which is a
positive sign for EU-US cooperation in competition
matters.

The Supreme Court is therefore being requested to
“ensure greater predictability and national consistency
in this internationally sensitive area by prescribing gen-
erally applicable rules of practice to resolve such cases.”
The issue here is to avoid the possibility of conflicting
rulings by the US Courts of Appeals in the various cir-
cuits in the absence of a Supreme Court ruling, which
could lead to inconsistent approaches by the US judicial
system to the US-EU cooperation in specific competi-
tion cases. As it is, there is uncertainty among the regu-
latory authorities of both the European Union and the
United States on the limits to national autonomy, the
definition of “extraterritoriality,” and the need for and
scope of international cooperation. As usual, the devil is
in the details of the difficult individual cases, while at
the same time there appears to be agreement on the
concepts of the need for cooperation and the avoidance
of conflicts between the US and the European Union.

IV. The Microsoft Case

A. Background

The United States government’s investigation and
litigation in regard to Microsoft, which began in 1998,
involved four key claims: (i) exclusive dealing arrange-
ments foreclosing distribution of Netscape Navigator;
(ii) attempted monopolization of the Web browser mar-
ket; (iii) illegal tying of Internet Explorer to Windows;
and (iv) unlawful maintenance of a monopoly position
in the market for Intel-compatible personal computer
operating systems. After a federal appellate court sub-
stantially reversed earlier District Court rulings against
Microsoft in June 2001,8 the Department of Justice and
nine state Attorneys General reached a settlement with
Microsoft in November 2001. Disappointed US
claimants then pursued broader remedies before the
European Commission. 

B. Analysis

This is not a classic case of “extraterritoriality,”
which is a concept suggesting a conflict between juris-
dictions provoked by an arguably illegitimate extension
of one party’s jurisdiction and authority into a foreign
territory. Rather, the Microsoft case emphasizes the need
for common rules, procedures, and genuine “comity” in
deciding cases which have a multinational or global
reach or impact. Thus Microsoft raises fundamental
issues of principle in those situations which involve
global companies in global product markets: it is a gen-
uine test case for arrangements and agreements on
international competition in areas of competition policy,
including the ICN, the WTO and bilateral arrangements
between the European Union and the United States.
The question is whether these organizations or arrange-
ments are useful instruments for creating global sys-
tems and policies, or are they useless talking shops?
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Thus the Microsoft situation raises the question of
whether there has been a breach of the principle of ne
bis in idem, or the risk of excessive punishment for the
same “offense,” or multiple prosecutions for the same
facts or conduct. 

Specifically, if the US settlement provides that com-
puter makers and consumers will have the possibility to
disable or remove access to a particular feature, this
particular remedy would have worldwide effect. At the
same time, if the European Commission requires that
Microsoft must offer a version of Windows without cer-
tain features, or even to carry features offered by com-
petitors, those remedies would also apply on a world-
wide basis—and would conflict with the remedies
already imposed in the United States. So far there is lit-
tle evidence of effective cooperation between the two
jurisdictions in this particular landmark case.

The European Commission has stated, as a general
policy matter, that “it is clearly desirable that the two
competition authorities dealing with the same case
should not reach conflicting results in a common juris-
diction, that the results in their respective jurisdictions
should not be contradictory and that, all things being
equal, the remedy imposed in its own jurisdiction by
one authority should not be much more or much less
rigorous than the remedy imposed in its own jurisdic-
tion by the other.” As it is, Article VI of the 1991 Agree-
ment between the European Commission and the US
reflects this “negative comity” principle. But as noted
above, there is little evidence that this principle has in
fact been honored in the Microsoft case. 

V. Conclusion
The Intel and Microsoft cases both show a certain

tendency toward jurisdictional autonomy, not only of
the executive branches of the two jurisdictions, but also
the courts. This jurisdictional autonomy seems to be
prevailing over “self-restraint” or concessions in favor
of international cooperation. It would be a hopeful sign
of greater cooperation if the US Supreme Court grants
certiorari and upholds the line advocated by Intel and
the US Solicitor General in that case. The outcome in
regard to Microsoft is less certain.
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The Move Toward a Common European
Securities Market
By Pim Horsten

I. Introduction
Since the 1980s, various EU directives have had the

intention of contributing to the creation of a single
European securities market, in such fields as the licens-
ing of broker/dealers and asset managers and the offer-
ing of securities.

A. Investment Services Directive

Thus the Investment Services Directive (ISD) intro-
duced the so-called European passport for broker/deal-
ers and asset managers established in EU member
states. This is based on the principles of home country
control and the mutual recognition across the European
Union of licenses granted by an institution’s home reg-
ulator. An institution licensed as a broker/dealer or as
an asset manager in its home member state may also
offer and render its services in other member states on
the basis of its home license, subject to notification of
the host member state regulator. In other words, its
home license constitutes a passport that enables it to
offer and render its services to investors across the
European Union without the need to apply for a license
wherever it operates.

As such this system works reasonably well. But
there are certain flaws that still work against the idea of
a single market and a single set of rules. For example,
while there is a European passport for securities firms
in principle, under the ISD they also must comply with
national investor protection rules in each member state
where they operate. These rules can be overlapping or
even contradictory. In other words, there is in principle
a single authorization, but not really a single set of rules
across the EU.

B. Offering of Securities

While a European passport for securities firms
exists, the situation is different when it comes to offer-
ings of securities. On paper, there is a system of mutual
recognition of prospectuses that have been prepared for
listings or public offerings. 

The idea is as follows. A listing or public offer
prospectus that has been approved in one member state
may also be used for a public offer in other member
states. In other words, it must be recognized by the reg-
ulator of other member states where the offer is made
as well. All that needs to be done is submit a copy of
the prospectus to that other regulator, together with a

certificate of approval from the regulator that approved
the prospectus, stating that the prospectus complies
with the EU prospectus directives. The regulator of that
other, “receiving” member state may only require the
addition of information that is specifically relevant for
investors in that country, which in practice comes down
to a taxation section. 

In practice, however, the situation is much different,
largely but not only because of language requirements.
The reality is that making a pan-European retail offer-
ing is a nightmare. Many regulators require a public
offer prospectus to be drawn up in their national lan-
guage. Not so in the Netherlands, by the way, where
English is accepted. A flaw that the Dutch system cur-
rently has, though, is that when an issuer does a public
offer in the Netherlands and wants to use the prospec-
tus for a public offer in other member states, and there-
fore asks a certificate of approval from the Dutch regu-
lator, the issuer will not get one. The reason given by
the Dutch regulator, the AFM, is that there is no basis in
the law that it is or has the authority to issue such cer-
tificate of approval. Euronext Amsterdam, the Amster-
dam stock exchange, does issue certificates of approval
for prospectuses approved by it for listing purposes.
Thus, the current situation in the Netherlands is that
when an issuer does a public offer without a listing in
the Netherlands, the issuer cannot get a certificate of
approval that it could use for a public offer elsewhere in
the EU. The issuer can get such certificate, however, if it
lists in Amsterdam.

II. The EC’s Response to These Issues
The European Commission recognized these and

other flaws in the European securities legislation and in
1999 adopted the Financial Services Action Plan to cre-
ate finally a true single market for financial services. It
was recognized that this would require a whole new set
of financial markets legislation, covering many different
aspects, ranging from the offering of securities, via
ongoing transparency obligations for listed companies,
to insider dealing and market manipulation. In 2000,
the European Council endorsed this Plan. The year 2005
was set as the target date for implementation.

The Financial Services Action Plan itself already
foresaw that measures would be needed to speed up
the process of developing the necessary new EU legisla-
tion. The existing EU legislative process was considered
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too slow and rigid, and resulted in legislation that was
at the same time unduly detailed and ambiguous, mix-
ing high-level principles with very detailed rules. It
often took several years to create new European legisla-
tion. Because of rapid new developments in the finan-
cial markets, it often appeared that the detailed rules
laid down in the directives had become outdated. It
was impossible to update the legislation concerned
within a time frame that kept track with the market. In
addition, too much detail in the legislation leaves room
for loopholes and uneven national implementation.

A Committee of Wise Men, chaired by one Mr.
Lamfalussy, was set up in 2000 to look at the regulation
of the European securities markets and give recommen-
dations on how the objectives of the Financial Services
Action Plan could be achieved while avoiding the flaws
that characterized the existing set of legislation.

The Lamfalussy Committee issued its report in
2001. It confirmed the flaws in EU legislation that the
Commission had recognized as well. The legislation
was found to be rigid, over-prescriptive and lacking
transparency, all contributing to an uneven national
implementation. Elaborating further on the path
already set out in the Financial Services Action Plan, a
new approach to legislation was proposed, placing only
the essential requirements in legislation (i.e., directives),
while leaving technical issues to be dealt with by the
Commission, giving guidance to national regulators.
The Committee came up with what came to be known
as the Lamfalussy process for developing EU legisla-
tion. This distinguished among four levels:

• Level 1: This is the highest level, that of the pri-
mary legislation itself, i.e., the directive. The leg-
islation was to be adopted under the shortened
co-decision procedure under Art. 251 of the EC
Treaty that had been used since 1997 and that
required a review by the European Parliament
and the Council of Ministers before becoming
effective. At this level, the lawmakers (i.e., the
Parliament and the Council) should only provide
broad framework principles, and delegate power
to the Commission to develop technical imple-
menting measures.

• Level 2: This is the level of technical implementing
measures adopted by the Commission on the
basis of a procedure called “comitology,” which
comprises advice from a Committee of European
Securities Regulators (CESR, comprising national
regulators) and approval from a European Securi-
ties Committee (ESC).

• Level 3: This is the level of implementation of EU
legislation into national legislation, in which

process national regulators co-operate among
themselves in order to ensure consistent day-to-
day implementation and interpretation. On the
basis of Level 2, CESR may provide guidelines
and non-binding common standards.

• Level 4: At this level the Commission checks com-
pliance by member states with the legislation and
takes action where it sees delays or inconsisten-
cies in implementation and interpretation.

In order to enhance transparency and reduce the
risk that increased speed creates unworkable solutions,
provisions for consultation were built into each stage.
Also, Level 2 procedures could start when Level 1 pro-
cedures had started but had not yet been completed.
Clearly this has a risk that Level 2 implementing meas-
ures that are provisionally finalized will become obso-
lete if Level 1 policies and principles eventually go
another way. Prior to giving its Level 2 advice, CESR
consults with interested market parties. The structure it
put in place to conduct these consultations is beyond
the scope of this paper.

National implementation at Level 3 is subject to the
technical implementing measures issued by the Com-
mission at Level 2. Since that is influenced by CESR,
national implementation at Level 3 cannot steer away
too far from CESR’s Level 2 work. CESR’s guidance,
while not formally binding, is hoped to have a forceful
effect on its members, the national regulators, when
they get to Level 3 implementation. This is sometimes
referred to as the “boomerang” effect.

In 2001 the European Council endorsed the Lam-
falussy report, followed (though only in 2002) by the
European Parliament. The Commission took immediate
steps in 2001 to put the Lamfalussy process in action,
establishing CESR and the European Securities Com-
mittee and putting forward two proposals for new
directives, on prospectuses and market abuse (includ-
ing insider dealing and market manipulation). These
did not entirely follow the Lamfalussy process, howev-
er, because the proposals had already been drafted
prior to the Lamfalussy report and were published
without prior public consultation. In this sense, the first
true Lamfalussy directive is the proposed new ISD, a
proposal for which was put forward by the Commis-
sion in November 2002 following consultation. Prior
consultations were also held for the proposed Trans-
parency Directive. These directives have not yet come
as far as the other two directives, however.

A. Market Abuse Directive

The first directive that was adopted, in December
2002, is the Market Abuse Directive, more formally
titled the Directive on Insider Dealing and Market
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Manipulation. This new directive was thought desirable
to deal with the present scattered approach to these
issues across the EU. While there had been a Directive
on Insider Dealing since the 1980s, this was implement-
ed in many different ways by the various member
states. The Commission found this needed improve-
ment under the Financial Services Action Plan.

After the first reading of the proposal by the Euro-
pean Parliament, thus before the adoption of the Direc-
tive, Level 2 procedures were instigated. CESR was
asked to give technical advice on possible implement-
ing measures relating to some core provisions of the
Directive. CESR first published a draft and then held
rounds of consultation, including open meetings.
CESR’s final advice was published in December 2002,
shortly after the adoption of the Directive itself. In
March 2003 the Commission released working docu-
ments containing proposed legislation for the technical
implementing measures. After having received respons-
es on these working documents, the Commission com-
menced the process of drawing up its formal proposals
in April. In the meantime, in January 2003, the Commis-
sion has asked CESR for advice on a second set of tech-
nical implementing measures, to which CESR has
responded. The expectation is that the final form of
Level 2 implementing measures will be ready around
the end of 2003 or in the first quarter of 2004, after
which national regulators can begin their domestic con-
sultation and implementation processes. The actual con-
tents of the Market Abuse Directive and the current sta-
tus of the Level 2 technical implementing measures are
beyond the scope of this paper.

B. Prospectus Directive

While having progressed less quickly than the Mar-
ket Abuse Directive, the new Prospectus Directive
arguably must play an even more important role in the
furtherance of a true single European securities market.
That is because it deals with the core of financial mar-
kets, namely, the initial public offering and/or listing of
securities. The full text of the final Directive became
available in December 2003. CESR has given its advice
on the content and format of prospectuses, i.e., Level 2.

Already back in 2000, the Forum of European Secu-
rities Commissions (FESCO), which could be seen as
the predecessor of CESR, issued a consultation paper
under the title “A European Passport for Issuers.” As
this title suggests, this paper explored the possibility of
making it easier for issuers to do pan-European offer-
ings on the basis of a single prospectus. Many elements
of the consultation paper reappeared in the proposal for
the Prospectus Directive. Once approved by a home
regulator, a prospectus should be a passport for the
issuer that may be used for public offerings (or admis-

sion to trading) in other EU member states as well. The
regulators in other member states should not have the
power to subject the prospectus to their review and
approval, or to impose further requirements as to con-
tent and form. 

Despite this aim, it can be questioned whether this
has in fact been achieved or is achievable. This is large-
ly related to two issues: language and prospectus liabil-
ity. Under the Directive, if an issuer wants to do a pub-
lic offer in its home country and in other member states,
the prospectus must be in a language accepted by the
home country (which will include its national language
but may also include others—the Netherlands accepts
prospectuses in English only) and, at the issuer’s
choice, in either the language of the country where the
offer is made or “a language customary in the sphere of
international finance” (a safe presumption is that this is
English). The Directive requires that a prospectus must
have a summary. Where “receiving” member states can-
not require that an entire prospectus be translated into
their language (as noted above, they must accept Eng-
lish if the foreign issuer so chooses), they may require
the translation of the summary into their national lan-
guage. 

Recognizing that not all Europeans understand
English (and even if they do generally, they may not
understand English well enough to comprehend
prospectuses in English) many potential investors will
only be able to read a summary, not the prospectus as a
whole. At the same time, the Directive prescribes that
the summary must contain a warning to the effect that
it is to be read as an introduction to the prospectus and
that any investment decision should be based on the
prospectus as a whole. The investor is left wondering
how he should accomplish that, if he can’t read or fully
understand the whole document. The Directive goes on
to say that no civil liability will attach solely on the
basis of the summary, including translations thereof,
unless it is misleading, inaccurate or inconsistent when
read together with the rest of the prospectus. Presum-
ably this means that, apart from the exceptions just
mentioned, there can be no civil liability for translations
of the summary when the prospectus is in another lan-
guage than the translated summary. It remains to be
seen how courts would view this. Moreover, the Direc-
tive addresses only civil liability, not criminal liability.
The silence on this issue is also not encouraging to
issuers.

III. Conclusion
Where do we stand and where are we going in

Europe? The Lamfalussy process is under way, but no
legislative project has yet been completed under it. The
Market Abuse Directive has progressed most, but that
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menting measures have been finalized yet. Also because
CESR, comprising national regulators, advises at Level
2 giving guidance for implementation at the national
Level 3, there is a concern that Level 2 will become an
amalgam of all currently existing detailed national
rules. Needless to say, the stage of Level 3, where con-
sistent implementation and interpretation by all mem-
ber states is to be ensured, constitutes a further chal-
lenge.

Mr. Horsten is a partner in the Amsterdam office
of Allen & Overy.

too has not reached the stage where Level 2 is complet-
ed. Clearly there will always be discussion as to how
much detail should go into Level 1 and what can be left
for Level 2 to deal with. Especially on politically sensi-
tive issues, member states that care about a particular
point will try and have it dealt with at Level 1. Again,
too much detail at Level 1 leads to inflexibility in the
sense of not being able to respond quickly to changing
markets, and leaves room for loopholes and uneven
national implementation. 

At the same time, Level 2 should not become too
detailed either. As already mentioned, no Level 2 imple-
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