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BVI fund, is also currently the subject of liquidation pro-
ceedings in the British Virgin Islands.

Using these Madoff cases to provide context, our 
speakers, who include lawyers from both sides of the 
Madoff litigation as well as a judge from the U.S. Bank-
ruptcy Court, will discuss some of the complicated juris-
dictional, discovery, enforcement and comity issues that 
all practitioners are likely to face when litigating a com-
plex cross-border international case.

With that brief overview, I’ll turn it over to Gonzolo 
to introduce our fi rst panel.

II. The Madoff Fraud: A Ground-Breaking Case 
in Cross-Border International Litigation

GONZOLO ZEBALLOS: Thank you, Megan.

Our fi rst panel this morning will address the issue 
of coordinating a complex international bankruptcy pro-
ceeding in the context of how counsel and the trustee 
have reacted tactically to the complexities of such a pro-
ceeding. As the last few years have shown us, internation-
al frauds and their eventual and inevitable insolvencies 
are being uncovered and litigated on an unprecedented 
scale.

Chapter 15 of the U.S. Bankruptcy Code, which is our 
implementation of the UNCITRAL Model Law on Cross-
Border Insolvency, represents our jurisdiction’s statutory 
solution to the challenge of managing and litigating a 
multinational insolvency. Frauds like Madoff’s scheme 
test to the absolute limit statutes like Chapter 15 and their 
foreign counterparts around the world.

Given the globalization of modern economies and the 
speed and ease by which funds can be transmitted back 
and forth across international borders, the question of 
which law applies where has never been more complex, 
diffi cult or important to resolve. Panel one will discuss 
the Madoff fraud and our real-life experiences working 
with Chapter 15 and its international equivalent in con-
nection with asset recovery and investigation efforts.

Our moderator for the panel is David Sheehan. He is 
chief counsel of the team at Baker Hostetler for the court-
appointed counsel for the Trustee, Mr. Irving Picard. He 
leads more than three hundred attorneys and numerous 
foreign counsel engaged in the multinational investi-
gation and litigation connected with the largest Ponzi 
scheme in history. I am pleased and honored to introduce 
Mr. David Sheehan.

I. Welcome
ANDRE JAGLOM: Good morning. My name is Drew 

Jaglom. I’m a partner at Tannenbaum Helpern Syracuse & 
Hirschtritt, and I’m the Chair of the International Section 
this year. We’ve got a terrifi c program this morning. I’m 
going to turn it over to one of our program chairs, Megan 
Davis of Flemming Zulack, in just a moment.

I do want to thank Megan and Jerry Ferguson for 
all their work in putting it together. And I also want to 
particularly thank Jack Zulack, who suggested this pro-
gram many months ago when we fi rst started talking 
about what would make an interesting Annual Meeting 
program.

Without further ado, let me turn it over to one of our 
program chairs, Megan Davis, to kick us off. Thanks very 
much.

MEGAN DAVIS: Thank you, Drew, and welcome ev-
eryone. Drew also mentioned Jerry Ferguson, my co-chair 
for today’s program. Unfortunately Jerry couldn’t be here 
at the last minute, so I wanted to introduce Gonzolo Ze-
ballos, who has graciously stepped in at the last minute. 
We have a full program for you today, and Gonzolo and 
I don’t want to take time away from our three panels of 
distinguished speakers. As a result, we’ll give you a brief 
overview of the topics that will be covered today, and 
then we’ll turn things over promptly to our fi rst panel.

Today’s speakers will address some of the many 
thorny legal and procedural issues that arise in most 
cross-border international litigations. But instead of dis-
cussing these issues only in the abstract, our panelists 
will explain how they have been playing out in one of the 
largest and most complex cross-border litigations to be 
fi led to date: The liquidation of Bernard L. Madoff Invest-
ment Securities.

Since the discovery of Bernard Madoff’s fraud in 
December 2008, the Trustee for BLMIS, Irving Picard, has 
fi led more than one thousand avoidance actions in the 
United States Bankruptcy Court for the Southern District 
of New York. He seeks in these cases to recover more than 
ninety billion dollars, and many of these actions name as 
defendants individuals and entities located abroad.

The largest of the Madoff feeder funds, Fairfi eld Sen-
try, has separately fi led more than two hundred lawsuits, 
both in New York and in the British Virgin Islands, alleg-
ing common-law claims and claims under the BVI insol-
vency law against mostly foreign defendants. Fairfi eld, a 

The Madoff Fraud: A Ground-Breaking Case in
Cross-Border International Litigation
[Editor’s Note: The following is an edited transcript of a program held on 25 January 2012 at the Hilton Hotel in New 
York City as part of the Annual Meeting activities of the International Section of the New York State Bar Association.]
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nard Madoff became was part of the fi nancial fabric of the 
international fi nancial community. He was no different 
than any other instrumentality that was out there and that 
rose up during the time of securitization and the kind of 
things that were out there for all of the investment bank-
ing community to get involved in.

The lack of transparency that took place within the 
banking community through the derivatives process fi t 
right into his wheelhouse. So that when AIG at the end 
of the day had $73 billion worth of CDOs and could not 
tell you who the counterparts were, that was no different 
than for years and years people saying to Bernie Madoff, 
“Who are your counterparties on all those options you’re 
taking out?” Bernie told them that it was part of the secret 
sauce; he couldn’t give that out. It was part of that Euro-
pean dark pool liquidity, and everybody bought into this. 
Not because they had done real due diligence or that they 
really looked into it, any more than they had in any of 
the credit default swaps or any other instrumentality that 
they were buying at the time from other legitimate orga-
nizations, such as banks that are still in existence today, 
still operating today. Bernie is out of business because he 
actually did it as a Ponzi scheme.

Essentially what happened is that Bernie got securi-
tized. All of the instrumentalities that we talk about here 
today originate out of the feeder funds becoming what? 
Such a steady revenue source. Bernie at one point was 
called the Jewish T-Bill. He was better than the T-Bill. 
He gave you better returns than the T-Bill. They were 
guaranteed. He literally would talk to customers and say 
what are you looking for, and they would say, “eighteen 
percent”—and he would say, “you got it.” Excuse me, you 
wouldn’t stop and say, “How can you guarantee that?” 
But he did, because he didn’t have any investments to 
worry about. You don’t worry about it if you don’t have 
to.

It is like the old saw, “If I can predict the market three 
days from now I’d be a wealthy man.” Bernie did the 
market three days from now; he created it. So the bottom 
line is, if you really wanted to take a hard look at this over 
the years, people could have found it. Which is obviously 
the core of our litigation, and the fact that all of these red 
fl ags, as we call them, were readily apparent. This isn’t 
hindsight. This is something that was occurring at the 
time.

There were many legitimate organizations who took 
a hard look at Bernie and walked away. The absolute lack 
of transparency, the unbelievably consistent high returns, 
all of these hallmarks of a fraud were apparent years ago. 
But he had become, as I said, part of a fi nancial fabric. 
Those feeder funds were generating so many dollars that 
what happened? Financial institutions started to create in-
strumentalities that were based upon Bernie. They started 
leveraging the Bernie product. They started selling it to 
high net worth individuals. So Bernie just wasn’t operat-

DAVID SHEEHAN: Thanks, Gonzolo.

Let me start by telling you that my role here today is 
simply to put the work of all these fi ne lawyers into con-
text. That is, to give you some background with regard 
to the Madoff liquidation that I’m not so sure is readily 
known by a lot of people. That is so because we get cov-
ered by the newspapers in a certain way, and they always 
have a certain focus on it. The broader context sometimes 
gets lost in that as we drill down on individual issues.

So let me start with a different point of view that I 
don’t think necessarily is seen outside the case itself. The 
case is viewed, I think, and correctly so, as an affi nity 
fraud. In other words, Mr. Madoff preyed upon Jew-
ish relatives, friends and organizations throughout the 
course of his career, and he continued to do so right up 
until the very end. That never really changed. But what 
changed over time and what changed the Ponzi scheme 
was his ingenuity and that of his close colleagues to 
reach out to other organizations and to continue to feed 
the Ponzi scheme itself. That is, over time he passed from 
individuals and wealthy families onto organizations that 
had long-term investments, pension plans and those 
types of organization, et cetera.

He was doing fi ne with that until about 1992, and 
this is probably well-known. There were two accountants 
who became feeders down in Florida, and that was Avel-
lino and Bienes. In ‘92 the SEC went after them as not 
being registered investment advisers. They weren’t. They 
capitulated and they lost.

At that point Madoff was seen as somewhat of an 
angel, coming in and with $400 million basically bailing 
them and the investors out at the same time. The SEC 
wiped its hands and said, “Well, we took care of that 
problem,” and moved on. But the reality of what was be-
hind Avellino and Bienes was Bernie all along, and basi-
cally he just took over for them.

Now he had a much broader organization to deal 
with, and he needed a much larger context in which to 
feed the scheme. So he started developing relationships 
with feeder funds, the funds that you hear about most 
often in the case, such as the Fairfi eld one that was men-
tioned earlier. There are well over fi fty of those funds. 
Interestingly enough, most of them are located outside 
the United States. Only a handful are located within the 
United States. What I mean by that is it’s not just that 
they are organized under the laws of BVI, the Caymans, 
Bermuda or other foreign countries, but in fact most of 
the investors are outside the United States as well—al-
though there are obviously thousands of investors here 
in the United States.

What makes it very signifi cant and I think different 
is how he was able to do that; how he was able to sustain 
this. What becomes apparent as you study each of these 
cases and as you weave them together is that what Ber-
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$19 billion. (And the reason that sort of moves around—
and those familiar with bankruptcy know this—is that, as 
we allow claims, claims get bigger, so sometimes the fund 
gets bigger: We did that recently in the Tremont settle-
ment that we had.) But in any event, at the end of the day 
the vast majority of those funds are going to go back to 
whom? To the international investors who are participat-
ing through those feeder funds.

So just in that context let me turn it over now to the 
other folks here today, and let me do a very brief intro-
duction for you.

The fi rst person who is going to speak is my partner, 
Mark Kornfeld, whose practice focuses on securities liti-
gation. He’s a member of our Task Force on Complex Fi-
nancial Fraud that we have at Baker Hostetler. He’s been 
working on a lot of the leverage litigation that I’ve spoken 
about earlier, and he’s been working with us for the last 
several years.

The next panelist will be Nick Moser. Nick is the 
head of the bankruptcy department at Taylor Wessing in 
London. Taylor Wessing has been an incredible ally of the 
Trustee, a great colleague working with us in all the litiga-
tion that transpires in the U.K. and has been of great as-
sistance to us throughout the Commonwealth—it still ex-
ists interestingly enough—in BVI, Bermuda and London. 
(Although quite frankly, I don’t think they get along that 
well, but I’ll let Nick comment on that.)

Last, but not least, Dr. Nikolaus Pitkowitz. What 
we have here is the head of dispute resolution at Graf & 
Pitkowitz. Nikolaus has been one of the preeminent Aus-
trian dispute resolution and arbitration practitioners. Let 
me stop reading and tell you what I really think: Nick is 
great, all right? What we have in Austria is an extremely 
complex set of laws. I don’t know how to put it as a prac-
titioner who for years quite frankly did not practice in 
the international arena—and the last few years have been 
a great education for me—but I almost have an intuitive 
reaction whenever I talk to Nikolaus about it, because 
what goes on in Austria doesn’t exactly match up to how 
we operate over here. If we didn’t have his great expertise 
and guidance, we wouldn’t have been able to achieve half 
of what we have been able to achieve in our cases here.

We are very proud to have Nick Moser and Nikolaus 
Pitkowitz on our team today.

Let me turn it over to Mark and have him take it from 
there.

MARK KORNFELD: Thanks, Dave.

It is a pleasure to be here this morning to talk to you 
all. Getting a chance to hang out with lawyers to start the 
day as opposed to working on Madoff is kind of a pleas-
ant diversion.

ing directly with customers or indirectly through feeder 
funds. He was actually being leveraged through major 
fi nancial institutions like JP Morgan Chase and other 
banks here in the United States. 

So there it was; it was part of that. That is what we 
deal with every day, it’s that large matrix. The litigation 
that we’re involved in is involved in thirty countries; 
thirty countries around the world, predominantly in the 
Caribbean, such as the Caymans, Bermuda and BVI. We 
are also in London; we are also in Austria, in France, in 
Switzerland—all across Europe. Not because we went 
there on our own, but because we followed the money. 
The old Watergate line still works. You follow the money, 
and where does it take you? It takes you to all of those 
jurisdictions. What these panelists are going to talk about 
is the diffi culties associated with fi nding that money, re-
covering it and bringing it back here to the United States 
for the victims of the fraud.

What we have found over the last several years is 
that in some ways—and we have a great panel that’s 
going to talk about this—things have worked very well 
for us. Because of the advent of cross-border insolvency 
being well recognized and the need for having it in cases 
like Rubin that Nick Moser is going to talk about and 
others, there’s a great deal of awareness of the fact that 
there has to be a consistency intentionally in the law of 
bankruptcy and the enforcement of it on an international 
basis. There is no question that that’s happening. But at 
the same time we’re still hampered by, as others will talk 
about, restrictions, blocking statutes, jurisdictional and 
extra-territoriality issues—all those things you hear about 
every day, we live with every day. Those are the kinds of 
things that these fi ne attorneys deal with.

So what we have is litigation that’s ongoing in each 
of those venues. We appear almost weekly in Cayman, 
BVI, Bermuda, London, et cetera. We fi ght jurisdictional 
battles and discovery battles there on a weekly basis. 
And the reason, at the end of the day, is that, while all of 
those entities were of foreign registry, ultimately all of 
that money came out of what? The money of the Ponzi 
scheme always starts with the people at the beginning 
getting their money out, and people at the end actually 
paying the price. Those people at the end who did not get 
their money back.

The vast majority of the money that we are trying to 
retrieve here is going back to the feeder funds. That is, 
those indirect investors who are not feeder funds, but 
rather the ultimate benefi ciary of all this activity will be 
the people who invested in those funds. Our goal here is 
to return money to the funds, if not directly to the funds 
themselves, than their liquidators or receivers. As I’m 
sure you’re aware, in many instances, such as in Fairfi eld, 
there is a liquidator appointed by the BVI court: you will 
be fi nding we’ll be returning funds to the liquidators. 
Because ultimately, that amount ought to be $18 billion or 
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transferee cases that we fi led against folks who received 
the money from the fund, and by the Joint Liquidators.

So what you have here is a trustee in bankruptcy in 
America working hand in hand, shoulder to shoulder, 
with the Joint Liquidators of a court-appointed fi duciary 
in the BVI. The Joint Liquidators have litigated and been 
recognized under Chapter 15 here in America. The Fair-
fi eld Liquidators and the Trustee have entered into an 
historic settlement group where the parties are working 
together to pursue recoveries on a shared basis for both 
the assets of the customers of Bernie Madoff as well as the 
shareholders of Fairfi eld Sentry.

That negotiation took two years to get done due to 
the layers of complexity of both the U.S. and the BVI law. 
We have to deal with the challenges not only of the law 
here but of the law in the BVI, where the court has its own 
ideas in the BVI about what the Joint Liquidators there 
can and cannot do, and what that means to our settlement 
agreement and what it means ultimately to the potential 
recovery of customers here and abroad.

The Fairfi eld litigation has over four dozen defen-
dants. There are probably two dozen different funds and 
management companies that were in play, and there was 
about $3 billion in recoveries that we see for withdraw-
als that were taken out of Fairfi eld Sentry within the last 
six years up to the fraud. The case involves millions and 
millions of dollars from investors here and shareholders 
abroad.

Some of the challenges we face are not surprising, as 
David alluded to. Discovery in the U.S. is not the same 
as discovery around the world, and in fact they are often 
quite in confl ict. So trying to navigate things like block-
ing statutes and data privacy and customer privacy when 
dealing with subpoenas issued in America to entities 
abroad is a challenge. This is a challenge that we face and 
have to navigate on a day-to-day basis.

In the normal world, service of process of a litigation 
may or may not be complex. There may be the random in-
ternational defendant that you have to serve. Here service 
of process takes on a whole new meaning. Hundreds of 
potential witnesses live abroad, thousands in fact. Hun-
dreds of defendants live abroad, and just getting them 
served to get the chance to have discovery is a task that 
we have to navigate. Again, back to fi rst-year law school.

The litigation has some kind of standard fare. You 
have normal questions that you’d ask in any litigation, 
regardless of its story: Where to sue, whom to sue, how to 
sue, what are the causes of action? That kind of checklist 
exists here too, but the difference is that it is exponentially 
longer because of the broad magnitude of the fraud and 
the location of the money. So the issues that we confront 
in navigating the litigations day to day go well beyond 
simply who might be liable. Obviously who might be 
liable is a threshold question, but you can’t just ask the 

Following Dave is also a privilege. The service that 
we are doing here and the undertaking is truly historic. It 
is complicated beyond words. The magnitude of it can’t 
really fully be captured by anything anyone is going to 
say. We live and breathe and take it home with us every 
minute of every day because of its size and its magnitude 
and its reach around the world.

To suggest that the panel is aptly titled would be cor-
rect. This is the most complex proceeding globally that 
I’ve ever been a part of and I dare say most of the law-
yers have been a part of. The challenges here are myriad. 
They are of kind of a garden variety fi rst-year law school 
nature. We often talk about the fact that the cases here are 
like a fi rst-year law school exam every minute of every 
day. Issues that you learned back in law school are front 
and center every minute of every day: personal jurisdic-
tion; forum non conveniens; standing; bailment. Who 
thought that at this stage they’d be talking about bail-
ments in their legal career?

We are dealing with these issues both in the courts 
here, in the Bankruptcy Court, in the District Court and 
in the courts around the world with all of our learned 
and esteemed international counsel. The legal landscape 
here is changing in real time, and that’s probably the 
most challenging part about what’s going on. Often 
when the law is changing, there is more lead time.

Here in real time you’re dealing with issues on the 
fl y arising out of issues like Stern v. Marshall; dealing 
with challenges now in courts; under what we call the 
Morrison issue. Dealing with issues abroad that Nick will 
talk about in the Rubin case. Dealing with safe harbor 
defenses under the Bankruptcy Code and how they in-
tersect with securities litigation. All of these issues are 
happening in real time, and they are a huge challenge for 
the Trustee and his counsel in prosecuting and trying to 
recover monies, both domestically and around the world.

As Dave said, one of my focuses, in addition to as-
sisting Dave in managing what we call the Board, is the 
Fairfi eld case. The Fairfi eld case is a good case study of 
the cross-border nature and complexities of managing a 
global bankruptcy.

Fairfi eld Sentry was Bernie Madoff’s largest feeder 
fund. At its zenith it was about forty percent of the 
money that Madoff had under management, about $7 
billion. The Fairfi eld Sentry fund is a BVI fund, and it is 
currently in liquidation, as Dave mentioned. It’s got Joint 
Liquidators, who were appointed by a BVI court. It was 
a fund listed on the Irish exchange, so there are issues 
involving Irish law, and courts in Ireland are looking at 
matters relating to Fairfi eld.

The shareholders in the Fairfi eld Sentry fund were 
all over the world. They were in Europe, they were in 
Asia, they were in the Mideast, and they are part of this 
recovery initiative both by the Trustee, in our subsequent 
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Ultimately, looking at this from a broader view, if you 
had to draw a picture of what’s going on here—and the 
next panel will give you a really cool chart, but I’ll just 
give you a visual—to us this is the world’s largest onion. 
There is no way to ever peel it back all the way. Every day 
we peel a layer and it creates fi ve hundred new avenues 
for us to go down, all with the same singular objective: 
bringing money back into this estate so that we can dis-
tribute it fairly and equitably to customers with valid 
claims.

I’ve given a really quick speed version of Madoff. It 
is like the three fastest minutes in football, and this is like 
the eight fastest minutes in Madoff. What I would sug-
gest is that we are still very much at its early stages. These 
issues are going to play out in courts, domestically and 
internationally, for years.

With that, let me turn over the panel to my learned 
friend here, Mr. Moser, to talk about Rubin.

NICK MOSER: Thanks, Mark.

And thank you very much for having me. It is an 
honor to be speaking at the New York State Bar Associa-
tion. I should say that, as an Englishman, it is not just an 
honor but also something of a relief, because when you 
say to an Englishman, “Turn up to a bar association,” you 
focus on “bar.” And at 8:45 I was expecting beer and gin 
and tonic. I would have been up for it, but to just have 
water is something of a relief.

But the Rubin case, which is what I’ve been asked to 
talk about and one in which I am involved, is potentially 
a seminal case not just for English lawyers but for an 
enormous number of jurisdictions around the world. That 
is why it’s so relevant to the Madoff fraud. As Dave said, 
a number of the relevant jurisdictions are these offshore 
Caribbean countries, and they are effectively subject to or 
bound by the judgments of the English courts.

English law is leading the way now, maybe alongside 
the American courts and lawmakers, in developing a uni-
fi ed bankruptcy regime around the world. In England we 
pretty much signed up to everything that we could have 
signed up to in order to help effect that. There is some-
thing called the EC Regulations on Insolvency, and those 
harmonize to a large degree insolvency laws and pro-
cesses across the states in the EU that have signed up to it, 
which is pretty much all, apart from Denmark. Denmark 
hasn’t signed up, but everybody else has. England is 
also a signatory to and has implemented the UNCITRAL 
Model Law on Cross-Border Insolvency, and something 
we call the Cross-Border Insolvency Regulations.

All that was missing—and is now probably not miss-
ing because of the Rubin case (which I’ll elaborate on)—is 
how the common law deals with cross-border insolvency 
situations. Because we have signed up to every treaty we 
could sign up to, in a contractual way we have dealt with 

who-might-be-liable question. You then have to ask, can I 
enforce a judgment? If I get one here, where do I enforce 
it? Will it be recognized? How will the court abroad look 
at what I’ve done? If someone chooses to default in a 
case in America, can that someone then attack the default 
judgment in a foreign jurisdiction?

In addition to enforceability and liability, there’s the 
ultimate question of collectability, which goes very much 
into the strategy that we have to contemplate. Even if 
we’re right on who owes money, and even if we could 
theoretically enforce a judgment, is there something to 
collect at the end of the day? Because we’re not in the 
business of pure victories: The objective here is to secure 
money, to distribute equity to the customers with valid 
claims in the Madoff estate.

So we deal with the questions of identifying assets—
and some of the folks here to my right and left, as well as 
our second panel, will talk about that—and how we trace 
the money.

In addition to Fairfi eld, we have had litigation with 
feeder funds in the BVI involving Kingate and involving 
a feeder fund known as Mount Capital. Mount Capi-
tal is a fund with which we reached a settlement in the 
BVI. Kingate is now in litigation with Deutsche Bank 
over a settlement agreement we thought we had here in 
America.

An interesting angle here to all that we are doing 
is that a secondary market now exists for claims—not 
uncommon in bankruptcy but a little different here, be-
cause there’s a group of folks who do claims trading as 
part of their business. But the folks doing claims trading 
in the Madoff claims are of a different caliber. These are 
highly global banks who are now betting and investing 
as to how well we’re going to do in recovering money 
both here in America and abroad. One of the things that 
doesn’t get picked up much is the claims market and how 
much that’s moving. Normally that might not be such 
a big deal, but here it is huge. The reason is because the 
main sources of money, the direct customer feeder funds, 
are all broke; they are all in liquidation. So getting a set-
tlement or a recovery from those funds doesn’t advance 
the distribution to customers. You have to go beyond, to 
the subsequent transferees, to the folks who have money, 
who received the money from the feeder funds. And that 
is a challenge that we have to deal with. The difference is 
between the claims against the direct customers and the 
indirect customers, subsequent transferees.

In addition, right now there is a huge series of litiga-
tion related to marshaling. The extraterritoriality of the 
Bankruptcy Code and SIPA is under attack. Many of the 
adversaries that we are dealing with on a day-to-day ba-
sis are advocating that our reach stops at the American 
border; that the bankruptcy laws and SIPA don’t extend 
beyond America. So that issue is being litigated in real 
time.
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The Rubin case, as I say, is coming to the Supreme 
Court in May and we, on behalf of the Trustee, are in-
tervening to give our views on how that case should be 
resolved. Essentially what we consider to be the correct 
position here is that Rubin is the correct outcome, because 
bankruptcies should be treated differently from other 
kinds of judgments in the enforcement of those kinds of 
judgments. So the traditional provisions which apply to 
judgments in rem and judgments in personam don’t ap-
ply when it comes to bankruptcy. It is a special case.

English law is moving very much in that direction. 
It’s something which is recognized in other jurisdictions 
as well, but the reason why it’s a special case is because 
you have to have a system which creates fairness between 
creditors of a company or of an individual who has gone 
bankrupt to ensure that you don’t have, as I said, this 
“grab” approach to assets, where you will get some credi-
tors in some countries doing far better than others. Bank-
ruptcy is a special case, a singularly defi ned category, and 
should be permitted to be enforced in that way.

If Rubin is upheld, then essentially this is the posi-
tion: An order of a foreign court that is integral to the 
bankruptcy will be enforceable. When I say integral to the 
bankruptcy, it is not just any order obtained by a trustee 
in bankruptcy; it has to be one which relates purely to the 
bankruptcy, so a preference action or fraudulent transfer 
claim. Not just the reclaiming of a debt or breach of con-
tract claim, but it must be something which is specifi c 
to the bankruptcy. And if that order is then obtained 
from a court which is properly seated for the administra-
tion of the worldwide assets of the estate and has been 
properly obtained, i.e., there is no irregularity in the way 
that the order has been obtained, and if that order is of a 
nature which is not dissimilar to the kind of bankruptcy 
order which could be made by the English courts, then 
the English courts will have to enforce it. And as I said, 
this reasoning of the English courts applies across all the 
Commonwealth countries—we tend to call it the Empire 
still. And the only thing that will stop that happening is if 
there is some public policy reason which you would as-
sess on a case-by-case basis. The aim is not to open up the 
fl oodgates to all sorts of spurious bankruptcy claims from 
jurisdictions where you may have concerns about the 
propriety of the process behind which that judgment was 
obtained. But essentially it opens up the doors and it’s up 
to the local court in England or BVI, Cayman, Gibraltar to 
say, “No, actually we don’t like the look of that.”

I mentioned that we’ve signed up to pretty much ev-
erything, and one way just to emphasize this is that the 
UNCITRAL Model Law on Cross-Border Insolvency is 
implemented in slightly different ways by different coun-
tries. One point of distinction between the way England 
has implemented it and U.S., through Chapter 15, is that 
the Cross-Border Insolvency Regulations in the U.K. re-
quire the foreign trustee to frame the trustee’s case as an 
English law bankruptcy claim, so that you are bringing 

other countries. But where other countries are not signa-
tories to those treaties, the common law in England and 
U.K. does fi ll in the gaps.

So Rubin v. Euro Finance is the latest and possibly the 
fi nal stop in the English courts’ journey toward a univer-
sal bankruptcy regime. By which I mean a regime which 
recognizes bankruptcy processes in other countries and 
seeks to unify them so that all assets are dealt well cen-
trally, as opposed to separate regimes which operate on 
what we call the “grab rule,” where the local court will 
grab the assets for the local creditors to be distributed 
amongst them only, as opposed to being pooled and 
brought back into the central bankruptcy pool and then 
distributed globally.

I say universal bankruptcy regime, but the reality is 
that you can’t achieve universality without harmoniz-
ing to the nth degree all the bankruptcy processes. So in 
fact what is being achieved here, or what we’re trying to 
achieve here through this case with Rubin and the other 
treaties we signed up to, is something we called “modi-
fi ed universal bankruptcy.”

Modifi ed universal bankruptcy, which is a phrase 
coined by Professor Jay Westbrook and often quoted 
by English courts, is where you recognize that there are 
going to be local variations, and so the universal bank-
ruptcy process is varied according to local tastes. But 
broadly speaking, it achieves the aim of avoiding the 
“grab” approach to bankruptcy and instead pooling as-
sets centrally.

Now, if the Rubin case is upheld in the Supreme 
Court—and it is coming to the Supreme Court, which is 
our highest court, in May—then over a hundred years 
of protection for British citizens and companies will be 
effectively stripped away from them. What Rubin says—
and I say if it is upheld by the courts in May it will be-
come unappealable—is that a foreign bankruptcy trustee 
can enforce a properly obtained default judgment in the 
defendant’s home country without having to commence 
substantive proceedings there. And the foreign bank-
ruptcy law will be enforceable in that defendant’s home 
country, so there’s no hiding. So you can no longer, as an 
English person who is facing a claim in a bankruptcy in 
the U.S., sit at home and ignore the proceedings taking 
place in the U.S., do nothing to submit to the jurisdiction 
of the U.S. courts, and think that by doing so you are 
protected, since that U.S. judgment would be worthless 
because it won’t be recognized by the English courts. 
That is the position pre-Rubin. But if Rubin is upheld, the 
English courts will be obliged to respond to a request 
from the New York court to enforce that judgment, re-
gardless of the attitude of the English defendant. So as I 
said, it strips away over a hundred years of protection for 
English companies and English citizens.
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what the outcome will be if in we don’t participate in the 
Kingate Management Company case in Bermuda and the 
management company gets liquidated there and someone 
takes it over? In this case it would be Ernst & Young, who 
were actually the accountants for Kingate. Seemingly that 
doesn’t seem to bar them from getting appointed, much 
to our chagrin. 

But nonetheless, these are the tactical things that we 
deal with every day. So that when we are operating here, 
to a certain extent we obviously rely upon the law as we 
know it, but also the law as perhaps we can change it. We 
are participating, as Nick said, as amici in the Rubin case. 
But in the long run, all of those practical matters must be 
dealt with on a daily basis, so on each of those issues that 
come up we are being creative as each arises. And we rep-
resent obviously in each of those proceedings always the 
largest creditor.

So those have the overtones of a bankruptcy proceed-
ing, even though we are in liquidation proceedings in 
other countries. We are also in active litigation.

Nick is heading up the litigation against the MISL 
shareholders and Sonja Kohn in London. I tried to get 
writ of attachment prior to judgment in the United States: 
very, very diffi cult thing to do. We had a hearing there 
that Nick and his team and others worked on, and as a 
result we got a freezing order entered against all of Sonja 
Kohn’s assets around the world. I didn’t know you could 
do that: it is that Empire again, it just keeps running out 
there and coming after you.

But that’s what I’m talking about. If we tried to get 
such a freezing order entered here in the United States, 
we would have no success in doing that. But by utilizing 
Nick’s good offi ces and his colleagues—and we have of 
course other lawyers that work with us as well—but at 
the end of the day we achieved a result that we couldn’t 
have otherwise achieved here.

Obviously it is long before liability. We ultimately 
have to prove our case both there and here, but in the 
long run that’s the kind of thing which is the hallmark of 
what we have been able to achieve by working with col-
leagues like Nick.

And now we’ll turn it over to Nikolaus, who will talk 
about the byzantine—or should I say Austrian—criminal 
justice system.

NIKOLAUS PITKOWITZ: Thank you for the nice 
introduction. And I am very honored that I have the op-
portunity to address you today and speak on this very 
distinguished panel.

Now, I am the last speaker in this general discussion 
analyzing some very critical and strategic issues, and one 
of these is the issue which was addressed before by Nick 
Moser. That is, the tension between universalism and ter-

under the statute a local claim. Under Chapter 15, it is 
going to be the other way around, where it allows foreign 
law to be implemented or to be enforced. So that’s one 
difference to be aware of.

In summary, if Rubin is upheld, then enforcement of 
foreign bankruptcy judgments will be far, far simpler and 
more straightforward across all of those offshore jurisdic-
tions. And if you are owed money by an Englishman, you 
don’t need to worry anymore: go down to the local court 
and let things take their course.

MR. SHEEHAN: As these two speakers were speak-
ing I thought of a couple of things, just from a practical 
standpoint, that come out of this.

So we are in the United Kingdom, and we are there 
under Chapter 15 and we are recognized, the Trustee 
was recognized in that proceeding very early on. We 
participated, as you probably know, in the appointment 
of Joint Liquidators for MSIL, which is Bernie’s London 
operation, and we participate in that proceeding all the 
time, and we are indeed by far the major creditor in that 
proceeding. Notwithstanding that, Taylor Wessing has 
represented us in connection with two matters in which 
we are working in cooperation with the Joint Liquidators. 
We have created a cooperation agreement, which I think 
is somewhat unique. What we are trying to do with this 
is we are trying to harness the strength and value of the 
jurisdiction that we happen to be in, in this case the U.K., 
but at the same time utilize, as Nick is pointing out, the 
strength of what we’re doing here in the United States.

Almost every one of the foreign actions has a paral-
lel proceeding here in the U.S. Bankruptcy Court. The 
reason for that is fairly obvious: That is, what if we were 
just to rest on our laurels in the Bankruptcy Court, and it 
turns out we lose the extraterritoriality issue, the personal 
jurisdiction issue or whatever that issue may be? Are we 
therefore, what? Out of luck? We can’t go anywhere? So 
what we are doing is parallel proceedings and we partici-
pated, as I said earlier, throughout the Caribbean islands 
and in the U.K. And that’s why I think Rubin is so impor-
tant to us, because it will affect not just the U.K., but it 
will affect other Commonwealth countries, or the Empire 
as it were.

So it’s not that we are just operating in one sphere 
each day; we are operating in several. The Kingate case 
that Mark spoke of, we are in four jurisdictions there: we 
are in the U.K., where we have a proceeding we fi led; we 
are here in the United States; we are in Bermuda, where 
Kingate Management, which is the management arm cre-
ated by the principals behind Kingate operated; and we 
are in BVI, where Kingate was incorporated. Each one of 
those jurisdictions is very jealous of how each of those 
aspects of the case is administered. If we don’t participate 
there, we can get blocked ultimately. What is the impact 
ultimately? Is anyone in the room willing to forecast 
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U.S. trustee acts abroad, his acts will need to be “trans-
lated” into the corresponding legal concept in the foreign 
country, and thus the trustee may not always trigger the 
foreign insolvency rules, but, depending on the nature of 
the assistance sought, it may also fall under other legal 
concepts.

For example, a claim for payment fi led with a New 
York insolvency court may not automatically be insolven-
cy-related in Austria. An avoidance claim fi led with the 
New York general court could fall under Austrian rules 
for legal aid in insolvency matters. In particular, there are 
three distinct fi elds under which cross-border legal as-
sistance may fall: insolvency law; civil law; and criminal 
law. Each of these fi elds may have other rules and par-
ticularly other treaties which could apply.

Before I address that, I just want to refer to two gen-
eral aspects. One is comity and the other is reciprocity. 
Comity is a doctrine which is generally established in 
Austria and under which, even without an explicit treaty, 
customs of international law are followed. So Austrian 
authorities, for example, abide by the Hague Service Con-
vention, even though Austria is not a party to it. Reciproc-
ity is often a prerequisite for a state to provide legal assis-
tance to another state. In fact, reciprocity was required by 
law in Austria until 1983 for civil legal aid.

Now coming to insolvency. The fi rst issue that arises 
is to translate insolvency into the Austrian understanding, 
and here in fact what you will hear now is that Austria 
has fully implemented the concepts of Rubin and even 
gone a step further than that. Section 240 of the Austrian 
Insolvency Law provides for Rubin recognition of foreign 
insolvency proceedings in Austria on the basis of national 
insolvency law. Under this provision, two prerequisites 
must be met, and if they are met, then the foreign pro-
ceedings will be fully recognized. 

First, the center of the main interest of the debtor—
and that’s actually the same term that Chapter 15 uses, 
COMI—must be situated abroad. And, second, the 
foreign proceedings must be similar to proceedings in 
Austria. And that similarity test is generally met for U.S. 
insolvency. So Section 240 is a very broad provision, and 
it is also a very important exception from the otherwise 
required reciprocity requirement for acknowledgment of 
foreign decisions in Austria.

The next aspect I want to address is civil law. Legal 
assistance in civil law in Austria rests on three pillars: 
international treaties, European Union law; and Austrian 
civil law. 

Even beyond numerous conventions and EU regula-
tions, Austrian courts have, and that is irrespective of 
reciprocity, a general duty to provide legal assistance to 
any foreign court. This is part of Austrian civil procedure 
and is supplemented by specifi c laws and decrees of the 
Austrian Minister of Justice. Clearly there are also limita-

ritoriality: One law, one court versus each country exclu-
sively governing its own territory.

Europe, as you heard from Nick, has implemented, 
similar to the United States, a modifi ed universalism. 
Indeed, it’s said that universalism is more predictable, 
maximizes the proceeds, minimizes costs and delays and 
leads to a fairer distribution to creditors. On the other 
hand, it has been criticized because it permits foreign 
law to intrude into the domestic relationships and can 
thereby create uncertainty and domination.

So what you have heard before were speakers from 
the United States and the United Kingdom promoting 
universalism. My home country, Austria, used to be a 
truly universal country. Indeed, when our general civil 
code was enacted, a little bit more than two hundred 
years ago, it was translated into all twelve languages of 
the Austrian Empire and universally applied there.

Today, however, we are a small country in the center 
of Europe. Our economy, by the way, is still one of the 
strongest and healthiest in Europe. And even though 
a U.S. rating agency has just last week removed our 
AAA status, downgraded us to AA, Vienna is constantly 
ranked as one of the most livable cities in the world.

Given the role Austria plays in the world—and you 
can also see that from my role here as the last speaker 
on this panel—it’s indeed surprising that one of the big-
gest agents and abettors of the Ponzi scheme comes from 
Austria. The Trustee has fi led a multibillion RICO claim 
against Austrians.

What I intend to shortly outline in the ten minutes 
that I have been allocated is what I would call the other 
side of universalism: The role of the countries which 
need to submit to universalism—and many implement 
the rules and decisions of that other country. Thus I am 
speaking of a perspective from the other direction, so to 
say. I would refer to this as judicial aid or legal assistance. 
I will try to give you a broad picture of legal assistance 
and judicial aid, and my partner, Ferdinand Graf, will be 
speaking in the next panel on two very distinct issues: 
enforcement of insolvency-related issues and interim 
issues.

The fi rst issue I need to address is what I will call 
a translation issue. When a universal measure needs to 
be implemented in Austria, more generally the question 
arises how to qualify it. In other words, will a decision 
from a New York insolvency court be treated in Austria 
as insolvency-related and will legal assistance thus be 
rendered in Austria by an insolvency court? In fact, that 
is not automatically the case.

Austria, and more generally Europe, take a factional 
approach and thus attempt to determine which of their 
home concepts corresponds to the content of the judi-
cial assistance which is being sought. Consequently, if a 
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MR. SHEEHAN: The reason I raise that here is one of 
the things that surprised me, as more of a general practi-
tioner, was that, in light of the limitations that we encoun-
ter in discovery in Europe, there are avenues to obtain 
information, avenues that I would not have supposed ex-
isted until I got involved and started working with Niko-
laus and his team, and that are available to one in a very 
legitimate and open and above-board way. 

This case has been a tremendous learning experience. 
As Mark Kornfeld said, I talk about this case, the Madoff 
case, as being like a soap opera and your fi rst day at law 
school, because every issue we have seemingly is an is-
sue that you haven’t encountered before. So when we 
get into the foreign jurisdictions on a practical level, it is 
fascinating some of the stuff you fi nd out and some of the 
things you can utilize as tools. This is so notwithstanding 
the fact that, overall, as Nikolaus pointed out and as Nick 
said, discovery in Europe is nowhere near what we talk 
about here in the United States. 

In the United States, for example, pre-litigation there 
is Rule 2004 in bankruptcy, which basically the courts 
have characterized as a fi shing expedition. And then post-
complaint you have the federal rules of discovery. So you 
have much broader and more powerful discovery tools 
available here in the United States. But on the other hand, 
getting that discovery out of foreign individuals and for-
eign corporations is very diffi cult: it is not so easy to do.

So we are always balancing those two in considering 
how we go forward in terms of discovery in each of those 
cases. And from jurisdiction to jurisdiction it varies; it’s 
not always the same.

MR. MOSER: May I give an example of how utilizing 
the Cross-Border Insolvency Regulations we can achieve 
a different kind of discovery outcome? And that is that 
you can apply as a foreign trustee in England for recogni-
tion, and then utilize what we called Section 236 of the 
Insolvency Act, the section which enables a trustee to ask 
people who have information relating to the business of 
the company that is in liquidation to provide that infor-
mation. And it’s not connected with ongoing litigation. 
In fact, it is expressly not connected to ongoing litigation. 
This is an example of fi nding what instruments I can use 
here to help me get where I need to go. And that’s quite 
an important and helpful tool.

MR. KORNFELD: When I was listening to Nick and 
Dave talk about Rubin, it occurred to me that that’s not an 
abstract concept for the Madoff litigation. It is actually a 
very signifi cant and specifi c example of how important it 
is.

One of the major feeder funds that our Panel Chair 
Gonzolo Zeballos works on is the Harley Fund, and Har-
ley was a fund that chose not to appear in the United 
States, even though it theoretically could have fi led a sig-
nifi cantly large customer claim. We obtained in the Unit-

tions in that respect. Austria has not enacted any blocking 
statutes, but as a general rule only such measures which 
fall into the general jurisdiction of courts and do not vio-
late Austrian laws will be enforced.

That, of course, raises issues in connection with U.S. 
discovery, which is a concept with which most European 
countries will feel unfamiliar or even very uncomfortable.

The third aspect is criminal law. As to legal assistance 
in criminal matters, there are several European Union 
regulations and even a number of multilateral treaties 
to which the U.S. is a party and specifi c bilateral treaties 
between the United States and Austria providing for mu-
tual legal assistance, including sharing confi scated profi ts 
or prosecuting crimes and preventing crimes. Again, on 
the national level, under Austrian law the Austrian public 
prosecutors are explicitly empowered to provide judicial 
aid to foreign authorities.

To conclude, the concept of universalism is not sim-
ply a one-way street. To successfully apply it, it requires 
strategic planning and a bi-directional approach in order 
to obtain and maximize the desired effect.

With that I conclude and thank you.

MR. SHEEHAN: Before you leave the podium, let 
me ask you this: are there any proceedings occurring in 
Austria right now involving Madoff or more accurately 
Bank Austria?

MR. PITKOWITZ: There are, yes. A number of them.

MR. SHEEHAN: What I fi nd fascinating—obviously 
I don’t want to get into the strategies of our case here—is 
the degree in which we could actually participate in some 
fashion there in a variety of different capacities.

Perhaps if you could just in general talk about when 
there is an ongoing criminal proceeding in Austria. In the 
United States, my experience is that you’ve got to stay 
away from the criminal: you can’t use a criminal prosecu-
tion as any kind of leverage or get involved with it in at 
all, and yet in Austria it seems a bit different. Nikolaus, 
could you talk about that?

MR. PITKOWITZ: Certainly, yes. In fact all three 
routes have been pursued in Austria. And the criminal 
route is one which is of particular interest, because it 
enables the Trustee to participate in a certain way in 
proceedings which overcomes an issue which Austrian 
law would not otherwise permit, namely, discovery. We 
do not have a discovery regime in Austrian civil law. On 
the other hand, in criminal proceedings in Austria, the 
public prosecutor has very powerful means to force docu-
ment production, to force information which go actually 
beyond U.S. discovery in some aspects, and that is a 
means which we have been able to utilize in some ways 
in Austria.
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requirement, which is similar to the United Kingdom, 
that the requests made must not violate Austrian public 
policy, so that there’s a general protection for Austrian 
public policy. And on the criminal path, of course, there is 
also no reciprocity requirement given for any action. And 
here, as I already mentioned, there is much broader scope 
of application.

MR. ZEBALLOS: Thank you. With that we’ll open up 
questions to the fl oor. Yes.

AUDIENCE MEMBER: I’m curious, Mr. Kornfeld, 
you’ve mentioned that the legal landscape is changing 
in real time, and I fi nd that concept fascinating. All of 
you gentlemen, would you say that the Madoff cases and 
everything that has developed out of the Madoff fraud 
has sped up a movement toward universalism or maybe 
given it some steam?

MR. KORNFELD: I’ll borrow a line that Gonzolo has 
used before: “Landmark cases make landmark law.” The 
short answer is I’m not sure that it is necessarily speeding 
up universalism. I think that it’s moving in that direction, 
but I’m not sure that we are completely there yet. I think 
that’s still to be determined as to whether that’s actually 
going to be the ultimate endgame of all of this.

If I were forecasting, I wouldn’t say that’s something 
coming in the very, very near term, but there are certainly 
a lot of indicators that suggest that that would be, fi rst, 
desirable and, second, more possible and more potentially 
probable than it once was. But I don’t think we are there 
yet. That’s my view, but I defer to my colleagues to the 
left and right, the two Nicks.

MR. PITKOWITZ: As for the so-called pure univer-
salism in Europe, I think that has only been implemented 
in the winding up directive when it comes to winding up 
of credit institutions. And Austria in fact has a very pecu-
liar provision which implements that pure universalism if 
there is a contractual obligation. If there is reciprocity giv-
en, then foreign courts would be permitted—because that 
is really the outfl ow of the other side of universalism—to 
collect evidence in Austria. So Austria would open its 
doors to a foreign court to take actions in Austria, which 
is pure universalism really. However, there are limita-
tions, and one of the limitations—which probably reduces 
the practical applicability of this reciprocity concept—is 
that the parties must voluntarily submit to those actions 
of the foreign court. And a second limitation is that there 
must be an opinion of the Austrian Federal Foreign Min-
istry that it will not be against the national interests of 
Austria to grant assistance to that foreign court.

MR. MOSER: My short answer is that I don’t see 
how there can’t be a connection between cases like 
Madoff and Lehman’s and maybe MF Global and a faster 
development in the law. Because when you fi le this many 
cases, this many claims, you’re going to get this many 
judgments, and that’s what becomes the law. Not neces-

ed States a default judgment against Harley for about a 
billion dollars. So the application of Rubin to that real-life 
example is absolutely critical in terms of being able to 
chase money around the world. So it’s not just theory; it 
is actual real life for us day-to-day.

Before we do Q and A, I’d be remiss if we didn’t rec-
ognize two people. First Amanda Remus from Baker who 
makes us get here and allows us to perform at this level. 
Without her, none of us would be here. And secondly 
Natasha Carbajol, who took the laboring oar on the 
materials in your book, which is the long-form version 
of today’s narrative with all of the detail and footnotes 
and all the cites. She deserves recognition and credit for 
marshaling that through. I just wanted to make sure we 
recognize them before we go on.

MR. ZEBALLOS: As we turn to Q and A, I’m going 
to ask the fi rst question, because I can.

Both Nick and Nikolaus, in discussing the context of 
Rubin and of the Austrian principles of universality and 
how they are implemented, made mention of comity and 
reciprocity.

So I guess I was wondering, Nick, if Rubin goes for-
ward, how does the comity and reciprocity analysis play 
out? And does the request have to come from the court, 
or can it come from a requesting party?

And Nikolaus, that latter question would also go to 
you as well.

MR. MOSER: Well, as I said, Rubin is a common-
law concept, so it’s not written down in a very clear way 
where it can say this is exactly how it works or is likely to 
work. But the broad answer is that it does not require rec-
iprocity at all. That’s the whole point. The English courts 
are saying, “We don’t mind if this is a request from a 
Madagascan court or a Polish court or whatever: As long 
as there is a properly obtained bankruptcy judgment 
from a court which was seized of the administration of 
that estate worldwide, we will recognize it.” So it is at-
tempting to reach a very pure position without requiring 
others to collaborate, and I think it will require a court 
to make that request, or there must certainly be a court 
judgment for that to be recognized by the English courts.

MR. PITKOWITZ: To speak from the Austrian per-
spective, for judicial assistance in civil law matters we 
had actually for a long time a reciprocity requirement. 
That requirement was removed by our constitutional 
court, because the reciprocity had to be determined by 
the Ministry of Justice, and that was considered to be an 
inappropriate interference into the division of powers. 
Indeed, if you go the civil law path you don’t have any 
reciprocity requirement: you only have the requirement 
that it must not confl ict with Austrian law. If you go the 
insolvency law path in Austria, you likewise do not have 
a reciprocity requirement: you have the preliminary 
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Moser came up with. You know, it would be nice.” So you 
have to apply.

AUDIENCE MEMBER: But actually my question 
was, did you try to take that Mareva injunction to the 
United States, and did you get any use of it?

MR. SHEEHAN: No, we have not done that. Yet.

AUDIENCE MEMBER: Well, I hate to expose my 
ignorance of bankruptcy law, but I do get CLE credit for 
this. There were several references to prerequisites for 
entry into the blissful world of modifi ed universalism, 
and one of those seemed to be that you had to have a 
judgment from a court which was universally seized of 
the bankruptcy’s assets. I just wondered how does a court 
become that kind of a court: does it say, “All right, we are 
the court that is universally seized” and everybody else 
agrees? Or do you have fi ghts over that?

MR. SHEEHAN: Very briefl y, the question is, “How 
do you become a court that is universally seized of the 
assets of the estate so you can exercise power worldwide 
in fact?”

AUDIENCE MEMBER: So that that judgment might 
have a chance of getting into the Austrian courts and be-
ing recognized.

MR. MOSER: Yes, so that you can take advantage of 
Rubin in the U.K. and the equivalent in Austria. And the 
answer is that the English court will look at the status of 
the foreign court which is asking for this assistance or 
requiring this assistance and have a look whether or not 
it appears that that is the court of the main interest. This 
has not been tested yet, but if you’ve got two courts seek-
ing to come up with different approaches, then I imagine 
the English court will speak to both of them and try to get 
those courts to collaborate. Because one of the by-prod-
ucts of Rubin is that it’s not just about enforcement of for-
eign bankruptcy judgments; it is also about cooperation 
and assistance to foreign bankruptcy courts. You don’t 
get through the gates to this blissful world, as you put it, 
unless there is that cooperation going on. So I think that’s 
how it would play out.

AUDIENCE MEMBER: Under Rubin, does the Eng-
lish court review the jurisdictional basis of the default 
judgment? In other words, whether the English com-
pany actually had a jurisdictional presence in the United 
States? Or do they just accept the U.S. court’s determina-
tion that it did have jurisdiction?

MR. MOSER: Yes, the point is that the English com-
pany that the judgment is against doesn’t have to have 
any place of business in the United States or have any 
grounds on which the U.S. courts may say that it is con-
nected. It is just a counter-party, and it’s just got a judg-
ment against it. So it could have no connection with the 
United States, save that it received money out of a com-

sarily in a uniform straight line, but that’s how the law 
develops. So I think there has to be a connection.

AUDIENCE MEMBERS: Do differences in prefer-
ence periods give rise to public policy objection?

MR. MOSER: Well, in England that hasn’t yet been 
tested, but my feeling is no, it won’t. As long as the claim 
is broadly similar, that will be fi ne for the English courts. 
If you’ve got a difference, which is a material difference—
rather in England we look back generally two years—let’s 
say six months or two years and you’ve got a look-back 
period which is twenty years, that may well cross the 
boundary. But otherwise broadly similar is okay.

MR. PITKOWITZ: I would say the same applies for 
Austrian.

AUDIENCE MEMBER: I would like to address 
this to Mr. Sheehan and Mr. Moser. Mr. Sheehan, you’ve 
talked about the diffi culty of getting a prejudgment at-
tachment in the U.S. in contrast with that with the ease 
of getting a freezing order in U.K., which I assume is a 
Mareva injunction or something similar. Were you able 
to take that freezing order back to the United States and 
accomplish the blocking of assets that you wanted to ac-
complish, or what happens?

MR. SHEEHAN: Well, I’m going to let Nick handle 
that question. But it wasn’t easy. What I meant by that is 
it was just different.

I had spoken earlier of the freezing order we 
achieved in the U.K. in connection with the Sonja Kohn 
litigation, and the question was: While it seemed easier 
to get that in the U.K. than to get it in the United States, 
I think, quite frankly, we put on a very good case: that 
is, our Queen’s counsel did, together with the support 
of Taylor Wessing, our solicitors. It was a very dynamic, 
powerful case. It incorporated a lot of the history of what 
the fraud was all about, and you’ll hear more about that 
in the next panel.

But in terms of utilizing it here in the United States, 
we haven’t even looked at doing it that way. It is interest-
ing, and it is a good question. We have been looking at it 
from the standpoint of utilizing it in Europe, in Austria 
and in Gibraltar and other places where we know assets 
lie. But actually I’m going to take that one back to the of-
fi ce and go down to see Judge Lifl and and ask him.

MR. MOSER: The answer is that the English court 
can grant an order—and you’re right, they used to be 
called Mareva injunctions. We’ve tried to modernize the 
language and call them freezing orders now. The court 
could say that the freezing order is applicable worldwide, 
but so what? You actually have to go to the jurisdictions 
where you want to have it endorsed, and, armed with the 
judgment of the learned English judge, say to that local 
judge, “Please, would you follow the line that Mr. Justice 
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stein, Luxembourg, Monaco and Switzerland. That’s one 
case.

We have this throughout a variety of cases: we see 
money moving in and out. But looking at these cases and 
building these cases, I think we have a great panel that’s 
actually going to tell you how we started to build some 
of these cases. But I thought we’d take a step or two back 
and tell you how we started to fi gure out these cases and 
how to build them.

In many cases it goes back to the beginning of the 
engagement, day one, where we come in. There’s the 
investigation at Madoff’s old offi ces in the Lipstick Build-
ing; we have two and a half fl oors and millions and mil-
lions of documents, forty-fi ve years of records. And our 
job really was to reconstruct those forty-fi ve years, fi gure 
out what went in and what went out, fi gure out where the 
money went, who participated.

We worked obviously with forensic accountants (not 
lawyers), who helped put together some of the informa-
tion about where the money went, where it came from, 
who were the principal players. But as we were building 
the case, what we had to fi gure out and what we wanted 
to know was, who else was involved? Where was the 
money going? Where was it, other than in customers’ 
hands? Other than the innocent victims, whom should we 
look at?

Also we looked at the unusual transfers, where there 
were transfers which somehow defi ed logic. We looked 
at these transfers where no one could make heads or tails 
of it. In some cases we found people like Jeffrey Picower, 
whom you may have heard about. The Trustee settled 
that matter for over $5 million a little over a year ago. 
Those were the types of cases where it was easy—well, I 
don’t want to say easy, but relatively easy—to fi gure out 
the ins and outs of where the cash came from, where it 
was going, and what were the irregularities.

But then there were people and entities that we knew 
much less about, who were shrouded in mystery. In the 
last panel you heard Mark Kornfeld and David Sheehan 
talk a little bit about the people that marketed Madoff. We 
would start to see the people that marketed Madoff from 
the very beginning. For some of them, we couldn’t fi gure 
out how they got paid—what was happening.

The fi rst person we started to look into was a guy 
from Boston, Robert Jaffe. You may have heard the name. 
His father-in-law—just for some background—was Ber-
nard Madoff’s fi rst big customer. At the same time that 
the Picower settlement was announced, we settled with 
Robert Jaffe’s father-in-law, Carl Shapiro, for $550 million. 
Because of the Picower settlement no one paid attention, 
but anywhere else that’s a lot of money.

Then we have this fellow Robert Jaffe. Different peo-
ple are writing to us, “Hey, Robert Jaffe put my money 

pany which is now in a bankruptcy process in the United 
States.

So all the English court is looking at, apart from the 
jurisdiction of the American court over the American 
company which is now in bankruptcy, is that the judg-
ment has been properly obtained in accordance with the 
American process; that it was served according to the 
American process on the English company; that the Eng-
lish company had an opportunity to appear, and didn’t; 
and that the judgment is therefore a properly obtained 
default judgment.

III. Tracing and Attaching Assets Worldwide
MR. ZEBALLOS: The second panel this morning is 

going to address legal and jurisdictional complexities in-
volved in multinational investigations in pursuit of asset 
recovery.

What are the practical challenges of investigating, 
tracing, and recovering assets worldwide in the context 
of an intricate international fraud insolvency proceeding? 
In a world where billions of dollars can be transmitted 
around the globe at the click of a mouse, the challenge 
faced by lawyers seeking to trace and attach assets is 
quite frankly daunting.

As counsel to the SIPA Trustee in the liquidation of 
Bernard L. Madoff Investment Securities LLC, Panel Two 
moderator Oren Warshavsky is leading the investigations 
and litigations on behalf of the SIPA Trustee in several 
multibillion dollar lawsuits against several fi nancial insti-
tutions. These cases involve the fl ow of assets in myriad 
jurisdictions in cases that involve HSBC, UBS and Coh-
mad Securities.

Oren is a Baker Hostetler partner and he’s a member 
of Baker Hostetler’s Task Force on Complex Financial 
Fraud. With that I’m pleased to turn over the program to 
Mr. Warshavsky.

OREN WARSHAVSKY: Good morning. I thought 
that I would start, as the moderator of the panel, to talk 
a little bit about what we did to start tracing assets in 
this fraud. Gonzolo brought up some of the big cases we 
have, which are the HSBC case and the UBS case. Just to 
give you an idea of the scope and the size, I’ll take one 
of those cases, which is the HSBC case. It is called the 
HSBC case because HSBC is really the anchor defendant. 
But in that case and related to that case we have dozens 
of feeder claims. Billions of dollars that went in and out 
of Bernard L. Madoff Securities, going through various 
countries.

While I was sitting in back during the last panel I 
tried to list those countries alphabetically. I should have 
done it beforehand, but what came to mind were Austria, 
Bermuda, British Virgin Islands, Cayman Islands, Eng-
land, France, Germany, Gibraltar, Ireland, Israel, Lichten-



NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1 15    

that Cohmad would run. That is one right there [refer-
ring to slide]. And what you’ll see on the very bottom 
of it, it says SK 86,000. All right, what’s SK? We had no 
idea what it was. It was the beginning of the case, and we 
were taking a look and asking, “Who is SK?” We couldn’t 
fi nd a Cohmad broker with the initials SK. We couldn’t 
fi nd anybody else who gets paid with the initials SK. 
We couldn’t even really fi nd a customer account which 
would match up to it.

Through more diligence—and you’ll hear more from 
Mr. Pfeifer about this—we found out that this led to Sonja 
Kohn, and that’s a name you’re going to hear more about 
as we discuss matters within the panel.

I spoke a few moments ago about the HSBC case and 
all the various feeder funds in all the various countries 
we’re in and tracing assets through. In the HSBC case, all 
the funds that were involved in that had Sonja Kohn’s fi n-
gerprints on them.

That’s part of what we started to unwind. That’s part 
of the asset tracing process that we had to go through 
here. I’m going to turn it over in a moment to Mr. Pfeifer, 
but ultimately, we had thousands of cases and there were 
about a hundred cases where there are what we call bad 
faith cases and dozens of feeder funds that we are suing. 
Each one had a story just like that, where it started out 
looking like one unusual person in Boston, and it turned 
into a loose network of people who were affi liated with 
each other who were all somehow profi ting on the back 
end of Madoff, from all of whom we are going to try and 
recover assets to build up the pot to pay off the victims of 
Madoff’s crimes.

On the panel with me today is Timothy Pfeifer, my 
partner, and he’s also a member of Baker Hostetler’s Task 
Force on Financial Fraud. One of the main focuses of Tim-
othy’s practice is the Foreign Corrupt Practices Act.

To my immediate left is Dr. Ferdinand Graf. Dr. Graf 
is a founding partner of Graf & Pitkowitz, one of the lead-
ing Austrian law fi rms. He’s admitted in both Austria and 
New York. He mainly acts for international clients in cor-
porate and commercial matters, including representations 
before Austrian courts and institutions. Graf & Pitkowitz 
was appointed the Austrian counsel to the Trustee. You 
heard a little earlier from Mr. Pitkowitz, who is Dr. Graf’s 
partner. In his assignment here and relative to this panel, 
Dr. Graf is especially advising on cross-border effects of 
ongoing European and U.S. litigation.

Next to Dr. Graf is John Harris. Mr. Harris is quali-
fi ed as a solicitor in England, where he worked for fi fteen 
years in insolvency litigation, and now an attorney in the 
Cayman Islands, also working on part of that HSBC ac-
tion I mentioned earlier. He works with the fi rm of Higgs 
Johnson and acts as Cayman counsel to the U.S. Trustee, 
Irving Picard.

into Madoff.” We didn’t see any record. We couldn’t fi g-
ure out how this guy got paid. Where was all the money 
going? And the accounts led up to maybe close to a bil-
lion dollars of money funneled in by just this one indi-
vidual. With Robert Jaffe, we then found out that he had 
set up a company—and we pled this in our case—that 
he would actually write to Bernie every quarter and say, 
“Bernie, my number for this period is…”—and then he’d 
pick a number, say, $500,000—and he would take it as a 
long-term capital gain. He would take it by telling Bernie 
the number. A few days after Bernie received the letter 
showing the number, there would be a securities transac-
tion showing up on Mr. Jaffe’s statement; there would 
be a purchase of securities from a year or two earlier, 
and then a sale of securities. And that would somehow 
always come to the exact number, which would be the 
referral fee.

So Robert Jaffe: we looked at him and we asked our-
selves, “What else could he be involved in? Where was 
he?” It turned out that he was an offi cer of a company 
called Cohmad. Cohmad, as it turns, out was a broker/
dealer that was housed inside BLMIS, Bernard L. Madoff 
Securities. So we started to take a look at who Cohmad 
was: Cohmad actually referred over fourteen hundred of 
Madoff’s accounts.

Well, now we were really getting to something. So we 
wanted to fi gure out, who is Cohmad? How did they get 
paid? Where did that money go? We found out that Coh-
mad actually kept something that we call the Cohmad 
cash database, which tracked the principal in everybody’s 
account. So if customer one put in one hundred dollars 
on day one, on day ten, or year ten, even if it showed it 
had an account balance, a fi ctitious account balance of 
ten thousand dollars. Thus Cohmad knew the precise 
amount of principal that was invested, and it knew it for 
every customer. It also knew when the customers actu-
ally took out more than their principal. And Cohmad had 
that running total; that’s how it calculated its cash and its 
commissions. So we started to investigate.

We looked at this database and began querying it. 
To give you an idea of what we would see, you heard 
Mr. Kornfeld talk about Fairfi eld Sentry. Cohmad got 
credit for referring Fairfi eld Sentry. We would see other 
feeder funds, like Primeo Fund. But we would also see 
the apocryphal grandmothers in Queens and Florida who 
didn’t have any money at all; those were also Cohmad 
customers. We plugged these numbers into the database; 
we would look through it and run the database, and, sure 
enough, we could pretty closely correlate to the amount 
of commissions we saw being paid out.

Then part of our investigation started looking at the 
documents. We were continually looking at the docu-
ments as well, these millions of documents. What we 
saw was that there were certain documents that looked 
like commission reports, monthly commission reports, 
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of these defendants who have contrived to profi t on the 
Ponzi scheme and enriched themselves while taking mon-
ey from the victims of BLMIS.

The structure here centers around Sonja Kohn, who 
was identifi ed as somebody who was paid initially by 
Cohmad. As Oren explained, we’ve identifi ed people who 
also built structures around BLMIS.

In this particular structure, Ms. Kohn received money 
directly from Bernard Madoff in the form of what ap-
pears to be payments for research that she provided to 
Mr. Madoff. Now you might ask what does Mr. Madoff 
need research for: he’s running a Ponzi scheme! And in 
fact he doesn’t need research for anything. What Ms. 
Kohn had done is create volumes and volumes of paper 
that she tendered to Mr. Madoff, who would then in turn 
pay her millions and millions and millions of dollars over 
the years in exchange for this material that he didn’t use, 
that nobody in his company paid attention to, because it’s 
not relevant to anything that he was doing. It wasn’t re-
search in how to run a Ponzi scheme. It was research that 
was largely collected from the Internet and other public 
sources.

This is a particular structure that ties back to my 
experience as an FCPA practitioner, because people use 
this type of structure all the time to cover bribes. Let’s 
say Oren, is, say, the Minister of Finance in a particular 
country, and I want to bribe him. So instead of, like in the 
old days, Oren giving me a suitcase of money or I giving 
Oren a suitcase of money, what we do is enter into a little 
contract. Like, “Hey, I’ll consult with you for a million 
dollars.” I tender the consultancy contract, he gives me 
the money, and the deal is done that way. When in fact 
he’s simply executing a license or whatever it is that I 
need him to do that I’m bribing him for.

This structure is almost identical to that. What she 
appears to have been paid for instead of the research was 
in fact funneling money into the Ponzi scheme through 
a number of structures, which are the feeder funds that 
Oren was discussing that are related primarily to HSBC, 
who provided administrative and custodial and other ser-
vices to these entities primarily incorporated in the Carib-
bean and elsewhere.

Now, by the Trustee’s estimation, this group of feeder 
funds fed in over $9.1 billion into the Ponzi scheme over 
the course of a very short period of time. As a matter of 
fact, this activity really got going around 2005, which is 
when the UniCredit group, an Italian banking consor-
tium—and as Mr. Pitkowitz referenced, the economies of 
these particular countries at this point aren’t doing ter-
ribly well, and UniCredit has lost about sixty-fi ve percent 
of its value over the last year—were involved in adminis-
tering or providing services to these funds. Through this 
structure, the $9.1 billion entered into the Ponzi scheme, 
which is over half of what we think is the total actual 

Next to Mr. Harris is Mr. Pfeifer, whom I mentioned. 
To his immediate lift is Ralph Siciliano, a member of the 
law fi rm Tannenbaum Helpern. His practice is focused 
on securities litigation and government investigations.

TIMOTHY PFEIFER: Good morning, everybody. 
Thanks for taking the time to come hear us today.

As Oren said, my training has been involved with 
the Foreign Corrupt Practices Act, which always requires 
a certain amount of psychology. All of us as lawyers in 
this particular bankruptcy have also become psycholo-
gists in order to fi gure out what it is that all of these 
people are doing that relates to Bernard Madoff’s Ponzi 
scheme. We’ve talked about that from a number of dif-
ferent angles today. What we have discovered over time 
is that many, many people contrived to profi t themselves 
using various structures: some liked the Cohmad struc-
ture that Oren described here; some liked a structure that 
I’ll describe on another chart over there, to enrich them-
selves. That makes it more complicated for the Trustee to 
identify what money is left to BLMIS: what monies were 
generated; what was the money going in and what was 
the money going out; and where it went. And as we all 
have been talking about today, it often went abroad. So 
it requires an identifi cation exercise and a location exer-
cise, and it then requires invoking the rules and laws of 
foreign countries in order to actually attach and retrieve 
those assets.

Today I’ll tell you a particular story about a particu-
lar defendant and a group of folks that relates to a vast 
number of the cases that the Trustee has brought here. Of 
the thousand cases that the Trustee has brought, I would 
say scores overlap and interrelate in a way that impli-
cates both the United States and, as we have discussed 
and will show, a number of jurisdictions in Europe and 
elsewhere. That’s a pretty comprehensive list, and there 
is more. We fi nd out about more and more every day.

So I’m going to expose this little chart here, so 
indulge me. This is just a small piece of some of the 
structures that were built around and involved with 
Bernard Madoff’s Ponzi scheme. In this case, it relates 
to the HSBC case that Oren heads up, and it interrelates 
with any number of the feeder fund cases that we have 
brought. It also interrelates most specifi cally with the 
RICO case the Trustee has brought. It is the one single 
case where the Trustee has invoked the Racketeering, 
Infl uence and Corrupt Organizations Act statute to deal 
with a unique set of circumstances. It is obviously a very 
powerful law that’s been built to deal with organized 
crime. The more you learn about this structure and the 
people involved in the activities that they were under-
taking, the more you realize that their activities involve 
crimes such as money laundering, transactions in mon-
etary instruments, and other what we call predicate acts. 
So in this unique circumstance the Trustee has invoked 
this unique and powerful law to redress the activities 
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One of the tools that we had available to us in Eng-
land that we didn’t have available to us in the United 
States—or that is treated differently in the United States—
is the prejudgment attachment that David was discussing 
earlier. That freezing application, or Mareva injunction as 
it is commonly known, allows you to freeze the assets of a 
defendant prior to receiving a judgment. Now, the reason 
it’s not typically available in the United States is that it 
has a very high evidentiary standard you need to reach 
in order to have a court invoke its powers to bring some-
body back and force them to disclose where their money 
is and tender it back to the jurisdiction. That is, frankly, to 
tender it to the court prior to a judgment being rendered.

The standard is very, very high in England as well. 
It’s not capriciously rendered in England; it’s not some-
thing where the English courts say, “Oh, fi ne, freeze the 
assets then.” That is not how it works. We had to sub-
mit to the court very detailed evidence of the fi nancial 
wrongdoings, and shenanigans frankly, of certain of these 
defendants that are all implicated in this structure to the 
English judge. And the English judge, upon examining 
this material, decided that the standard was met and the 
Trustee and Madoff Securities International Limited and 
its Liquidators were entitled to the relief.

So I’m going to read you a couple little quotes from 
the judge himself that gives you an indication of what 
he saw when we presented this material to the English 
court in open court. Let me back up just a little bit fi rst. 
Madoff’s crimes attracted other people’s bad acts, and 
so not everything that happened here was the result 
of some direct conversation between Bernie and other 
wrongdoers. The people built their own schemes. And 
when the facts of this particular structure were presented, 
like I said, the judge said, “This doesn’t look right,” and 
he looked very carefully at the fi nancial and forensic ac-
counting that we presented to him, and he decided that in 
fact, “This stinks, and I’m going to freeze the money.” For 
example, when explanations were given as to why certain 
monies were fl owing in a certain way by the defendants, 
the judge noted that putting the money into the hands 
of other trusted members of the family, your daughter or 
your mother, et cetera is a classic fraudster’s money laun-
dering. If there was ever a case which cries out for a trial 
and not reaching a fi rm conclusion about any of this, this 
is it. And the judge obviously agreed.

In late November the judge handed down his judg-
ment and issued a proprietary injunction, the Worldwide 
Freezing Proprietary Order, which we discussed at the 
end of the last panel. It can be taken and enforced else-
where, in other jurisdictions. And that’s an effort the 
Trustee is undertaking in any number of countries where 
the assets of these defendants are located, including Is-
rael, Austria, Switzerland, elsewhere, and we continue to 
fi nd more and more every day.

cash lost in BLMIS. So you can see the substantial nature 
of these particular structures. So as Mr. Sheehan pointed 
out, although it is very appropriate to think of this as an 
affi nity fraud, this is very heavily tied into the world’s 
global fi nancial institutions and structures and products. 
Because, as David mentioned, there are derivatives prod-
ucts and other fi nancial vehicles that are all predicated on 
Bernard L. Madoff’s Ponzi scheme.

So in addition to the money that Ms. Kohn and her 
family and her companies received directly from Bernard 
Madoff, apparently in return for bringing in this money 
through these vehicles, she and her companies, including 
an Austrian bank, which is a partial subsidiary of Bank 
Austria, called Bank Medici, owned almost entirely by 
Ms. Kohn and a very small piece by Bank Austria itself, 
who managed to profi t very heavily off this enterprise, 
also apparently received money on fees that were taken 
from the money going into the scheme. So she was get-
ting paid from both sides. She was getting paid directly 
by Bernie, and she was getting paid and enriched by the 
multiple fees on the money coming in.

As Dave likes to point out, nobody gave us this chart. 
We built this based on research and investigation over 
the course of time and learning to understand what it 
is that these entities and people were doing. Because at 
fi rst blush it doesn’t always make a lot of sense. You ask, 
“Why is this person doing this thing?” And we all have 
to communicate and talk to each other and work together 
every day to fi gure out how these things interrelate. Be-
cause the case is so vast, there are so many lawyers work-
ing on it that we must be in constant communication in 
order to understand what certain things are. We bring 
these facts to each other all the time. We’ll say, “Oren, 
who is this guy?” Oren will say, “Oh, I think he’s this”—
and we learn and do research and fi gure out what’s go-
ing on, and we try to build that into our undertaking to 
recover all the money that we can.

So the Trustee needed a unique set of tools in order to 
redress this type of structure. As I’ve already mentioned, 
we have invoked the RICO statute, and what we have 
also done is initiate a proceeding in England, as Dave and 
others were speaking of before and as we will discuss 
further. That English action sought to redress the liquida-
tion of Madoff’s London affi liate, which is called Madoff 
Securities International Limited, or, as we say, MSIL.

The MSIL action over in London has been brought by 
the Liquidators there and initially by the Trustee himself 
against the directors of that entity and against Ms. Kohn 
and certain other entities that also received payments 
directly out of the London affi liate. Because the payment 
schemes and fl ows are multifarious in this case, it is very, 
very diffi cult to see how everything moves around here, 
and we undertake a very intricate analysis to do this at all 
times.
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purported research payments. As we have alleged, these 
six feeder funds brought in more than $9.1 billion, along 
with a certain smattering of small direct accounts, which 
are the much more classic accounts brought in through 
Cohmad and through others that were direct BLMIS ac-
counts that Sonja Kohn was also credited with bringing 
in. But when you add those up, they are small potatoes 
compared to the billions and billions of dollars that went 
through HSBC, UniCredit and Bank Austria.

Through this structure Ms. Kohn owned companies 
on the back end: Harold Asset Management, owned by 
her trust and her family; Bank Austria worldwide, a 
wholly owned subsidiary of Bank Austria that existed 
only to receive the fees generated by money going in 
through these funds, and all sorts of various small other 
players who got a piece of the action as well. So money 
goes in, profi t is made, and we are seeking a recovery. 
Money leaves the Ponzi scheme directly, customer prop-
erty, other people’s money, goes out to her family.

This is but a small example of all of the structures that 
are built around a giant, vastly complicated and deliber-
ately obfuscatory scheme where a lot of people made a 
lot of money, and the Trustee is looking to recover. If we 
could make a similar chart for every single case, it would 
be incomprehensible and fi ll the room. And it would also 
frankly intersect in certain ways, some more directly than 
others, but the lines would connect between so many of 
these players. It’s almost overwhelming. But we are en-
deavoring to retrieve the assets, identify them and invoke 
the laws of various jurisdictions in order to get it back. 
Thank you.

FERDINAND GRAF: Good morning and thank you 
for having me here. I think by now you have an idea why 
we have two Austrian lawyers on the panel.

We have had quite an impact on this case. I’ve been 
asked to talk about enforcement measures in Austria, and 
I will do so with a focus on U.S. plaintiffs cases and this 
special case. My talk is in two segments: one is enforcing 
existing foreign orders in Austria, and the second part is 
independent measures available under Austrian law.

So in regard to the fi rst part on enforcing foreign or-
ders in Austria from the point of view of the U.S. plaintiff, 
the general rule is that orders of a U.S. court in general 
civil and commercial matters will not be enforced in Aus-
tria. This is due to lack of confi rmed reciprocity, and while 
Nikolaus pointed out that, in the area of judicial assis-
tance, reciprocity is no longer required, Austria requires 
reciprocity for the enforcement in civil and commercial 
matters.

There is an exception, or there is a segment in which 
Austria takes a more liberal approach, and this has been 
briefl y touched upon, this intervention regime. Austria, 
irrespective of reciprocity, is enforcing intervention deci-
sions rendered by foreign courts. The Austrian law is not 

The judge noted that it appeared that the defendants 
in this case who were undertaking to justify this structure 
and activity were saying, essentially, “It would be fright-
fully inconvenient for me to tell you what I’ve done with 
your money or to be prevented from continuing to use 
it,” and the judge said the explanations didn’t cut much 
ice, and again the Trustee agrees. And we and the English 
liquidators showed a suffi cient risk of dissipation, based 
on the activity that he had been presented with in terms 
of fi nancial accounting, that it was clear that delay would 
allow the defendants to continue to dissipate the assets, 
and hence he put the freezer in place, and also ordered 
the undertaking of identifi cation of all of this particular 
defendant’s assets up to the amount which was frozen, 
which happened to be twenty-seven million pounds. 
That’s a lot of money, for anybody, even somebody who 
has managed to profi t as handsomely off of this struc-
ture as this defendant had. And the court ordered the 
defendant to repatriate those assets to the jurisdiction of 
London, which was also a very powerful injunctive tool. 
And the defendant was ordered to trace where each dol-
lar came from the day that it was received to the present 
day: we currently are awaiting that disclosure.

I’ll talk a little bit about the chart itself and show you 
just how this particular structure allowed this particular 
defendant to profi t. It seems complicated, but it is actu-
ally pretty simple. What you’ve got is Bernard Madoff in 
the middle of the chart. This is Bernie’s New York Ponzi 
scheme, BLMIS. This is his London affi liate. Ms. Kohn, 
for graphic purposes, exists on both sides of the chart, 
because Ms. Kohn appears to be involved in two impor-
tant aspects of this particular structure, both of which 
center around BLMIS and its London affi liate, where she 
received money directly from both. That is why we were 
able to bring the action here in the United States under 
the RICO statute and in London under the relevant laws 
there.

On this side you have Ms. Kohn and her family and 
certain folks that under the RICO statute the Trustee 
has alleged conspired with her in order to execute this 
scheme. What you have here, in between Bernie and 
herself, are four companies that are incorporated in New 
York, in Gibraltar, in Italy and also again in New York, 
although this particular company seems to slip around 
the world. It was once registered at her mother’s house; 
it was once registered in the BVI. It’s very diffi cult to pin 
down just where ERKO exists, but be that as it may, we 
sued it. These are the companies by which she received 
the direct payments from Bernard Madoff in exchange 
for the purported research that these companies then 
generated and tendered to Bernie, that he summarily 
disregarded.

This money then was distributed amongst her family 
and these companies and multiple other small entities 
that were also set up—often for what appears to be only 
the purpose of receiving money from Bernard Madoff for 
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In practice, this regime of free movement of judg-
ments within Europe means that there’s a distinct possi-
bility that a foreign plaintiff is treated better than a plain-
tiff in a purely local scenario. Talking about the world-
wide freezing order, Austrian courts do not recognize this 
tool, so you will not get a worldwide freezing order as an 
Austrian plaintiff in an Austrian proceeding. However, 
as the worldwide freezing order has been issued, it can 
travel via the Brussels 1 Regulation also to Austria, and 
the Austrian courts will enforce the order. It is an order 
rendered not in ex parte proceeding, but in a contested 
proceeding, so that the exceptions under Brussels 1 do not 
apply.

Just very briefl y, are there separate remedies available 
for a U.S. plaintiff that wants to pursue claims against 
Austrian assets of persons located in Austria? Are there 
generally speaking interim measures available to secure a 
money claim? Yes, there are. Austrian enforcement regu-
lators know these provisions from sequestration of assets, 
or prohibition to dispose of assets or to pledge assets and 
so on. Are they enforceable by a U.S. plaintiff? Most likely 
not, because they are only available to secure the status 
quo during a proceeding and for the purpose of enforcing 
a fi nal judgment. Thus if the fi nal judgment is not en-
forceable in Austria, you will not get the interim measure. 
So in civil and commercial matters, it is not an option for 
a U.S. plaintiff. It is more specifi c only for a plaintiff who 
pursues its actions in a court whose judgment will not be 
enforced in Austria.

A second issue is whether a U.S. plaintiff can come 
to Austria and bring its main proceedings in Austria. Of 
course it can, but it will fi nd out that Austrian law is less 
plaintiff-friendly than U.S. law. One of the key issues is 
discovery under the Austrian law. There is, frankly speak-
ing, no discovery in civil and commercial cases.

Also on the cost side, it is quite problematic to sue in 
Austria. We have signifi cant court fees ranging from 1.2 
percent to up to two percent in the higher instances, al-
ways measured by the amount in dispute. So if you fi led 
a large claim, you will you have to pay a signifi cant court 
fee. In addition, a U.S. plaintiff will be asked to give se-
curity for the likely legal costs of the defendant. Austrian 
civil procedure operates on the principle that the loser 
pays the costs of the proceeding. And in order to protect 
the defendant in case the defendant wins, a U.S. plaintiff 
will be required to pay security for the likely amount of 
these legal fees.

The last point I want to talk about was really taken 
away by my partner on the fi rst panel: that was about ty-
ing a criminal proceeding with a civil law claim. That’s 
an interesting tool, because it combines the possibility to 
have the public authorities, the prosecutor, investigate 
the matter and the plaintiff can ride on the back of the 
prosecutor with the civil law claim. The prosecutor not 
only has the obligation to investigate the crime but also 

yet completely clear, based on decisions of the Supreme 
Court, in regard to which foreign decisions that will be 
enforced as necessary for an intervention proceeding and 
which decisions will not be enforced under this provi-
sion, because they are only regarded as related to an in-
tervention proceeding.

The Austrian courts will probably look at the inter-
pretation of the European intervention regulation, which 
has similar language to the Austrian act. And the criteria 
that will be relevant in such a decision will depend on 
which court rendered the decision. So if it is the bank-
ruptcy court, it is more likely it will be regarded as a deci-
sion that can be enforced as necessary to the intervention 
proceeding. And the courts will also look on the question 
whether the claim could have been brought without the 
intervention. So if it is a claim that arises necessarily out 
of the intervention proceeding, then it will be enforced.

For our purposes in this matter, we of course encour-
aged the Trustee to take the necessary steps, since the 
law is in development in Austria, and we regarded it as 
likely that a broad interpretation would be taken up by 
the Austrian courts, meaning that decisions that formerly 
have not been enforceable in Austria could be enforced 
under the regime of the Austrian Intervention Act.

A much more straightforward regime applies to deci-
sions issued by European courts. So the worldwide freez-
ing order that Timothy talked about is a decision taken by 
a member state of the European Union, and it falls under 
the regime of the so-called Brussels 1 Regulation. That’s 
the regulation of jurisdiction, recognition and enforce-
ment of judgments in civil and commercial matters.

The fi rst part is recognition. There is no formal pro-
ceeding if a decision is rendered that qualifi es under the 
Brussels 1 Regulation: it is automatically recognized by 
all other member states. There are some exceptions to 
this general rule, like public policy, and it is generally 
more diffi cult for ex parte proceedings. So if a decision 
is rendered in a proceeding where the defendant had no 
chance to present its case, this will not be enforced under 
Brussels 1 or it will not be recognized under the Brussels 
1 Regulation.

First step recognition; second step enforcement. The 
enforcement proceedings are formal proceedings, so the 
judgment is taken from the judgment state to the enforce-
ment state, and the domestic authorities kind of translate 
the foreign measures into their own tools that they have 
available under the law of the enforcement state. This is 
not always an easy process, because the various countries 
in the EU have distinctly different legal measures, espe-
cially in the area of interim measures. Basically it is up 
to the enforcement country to fi nd the most appropriate 
leading measure that satisfi es the rule that the decision in 
the judgment state should be given the same effects in the 
enforcement state that it has in the judgment state.
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The UNCITRAL Model has not been adopted in Cay-
man, but there is a general statement from the judges 
that the court will seek to give effect to the principles 
of comity. And the Cayman courts will generally allow 
foreign judgments to be enforced in the Cayman Islands, 
provided they are fi nal judgments and the courts which 
make them have jurisdiction. That normally means either 
that the defendant was subject to the jurisdiction of that 
court or chose to submit to it.

So I’ll look at the remedies available fi rst, and I’ll 
mention freezing orders. By and large the position of the 
Cayman Islands is the same as it is in England: freezing 
orders and proprietary injunctions are available. The le-
gal tests and the burdens of legal proof that you have to 
get over to obtain those orders are more or less the same, 
although in my personal experience, I think the judges in 
Cayman are perhaps not quite as demanding as the Eng-
lish judges, and I’ve seen freezing orders being given in 
Cayman where in my view there has been no real risk of 
assets being dissipated or removed at all. But I wouldn’t 
go chasing an order in Cayman if I didn’t have that evi-
dence, because I think you’d be vulnerable on appeal.

Freezing orders are very useful in Cayman because 
they give you a way around the legal complexities. With 
a freezing order you can get auxiliary orders for the dis-
closure of ownership of property, for access to registers 
of information—not public registers, but rather govern-
ment registers of ownership of property and ownership 
of shareholders in companies. Those are not available to 
the public at all, but if you can get a court to order access 
to them ancillary to a freezing order, then you can get 
around that.

There’s a little controversy in Cayman at the moment 
in regard to freezing orders about whether you need a 
cause of action in Cayman. And we have had a to and 
fro between two of our Justices, Quin and Cresswell, but 
they seem to have reached the position where, although 
they both think you should be able to get a Mareva order 
where you don’t have a cause of action within the Cay-
man Islands, you can’t. They suggested the legislation 
should be changed to allow that.

Enforcement of foreign judgments I’ve already men-
tioned. We of course are looking closely at the Rubin case 
as well. We have an equivalent claim pending in Cayman, 
which is awaiting the outcome in the Supreme Court. As 
a matter of public policy, the Court won’t generally en-
force an order which has been obtained by fraud or which 
appears to be contrary to justice. And it also won’t enforce 
any order which relates to foreign taxes or penalties. And 
that can be relevant if you’re bringing a claim based on 
regulatory proceedings. If you’re a receiver appointed 
by the SEC, you need to look very carefully at what your 
judgment in the U.S. is for. Because if it is for disgorge-
ment of unpaid taxes or something, that’s not going to 
be enforceable in Cayman. For the same reason, a lot of 

the basis for the civil law claim. There are no cost conse-
quences, so no fi ling fee. And the suspects, if they are not 
convicted, have no claim against the private participant 
who joins the proceeding to get cost compensation.

There is one downside. In ninety-nine percent of all 
cases the criminal court will not issue a judgment on a 
civil law claim, especially in complex fi nancial cases. 
The criminal court will ask the plaintiff to go to the civil 
court, so there again, the court fees and security deposit 
will be payable. But of course the plaintiff at that time is 
in a much better position because it has had access to the 
criminal fi le, and it’s had some kind of discovery and can 
better judge whether to take the next step and bite into 
the cost issue for a civil proceeding.

So much for the Austrian side. John.

JOHN HARRIS: Thank you very much. Good morn-
ing. It’s a privilege and a pleasure to be invited to speak 
here today, together with Nick Moser, to represent the 
British Empire.

You may think, having seen the news coverage of Mr. 
Romney’s banking arrangements, that I’m coming from 
the Evil Empire.

I’m going to say a few things just generally about 
the Cayman Islands for the benefi t of anyone here who is 
not familiar with them. But then I’m going to talk about 
some of the remedies available in Cayman, and particu-
larly the confi dentiality issues that apply in Cayman.

A lot of what I’m going to say has a more general 
application, because the litigation that we have been do-
ing in Cayman for the Trustee has not really reached the 
stage of the asset tracing and enforcement stage.

The Cayman Islands are a British overseas territory. 
The legal system is very closely related to that of the 
U.K. The principal court is called the Grand Court of 
the Cayman Islands, and it is broadly equivalent to the 
High Court in London. There is a right of appeal to the 
Court of Appeal and then the fi nal right of appeal from 
Caymans to the Privy Council in London, which as most 
of you know, is known as the U.K. Supreme Court by a 
different name.

Most attorneys in the Cayman Islands are expatri-
ates, mainly from England and other jurisdictions in the 
Commonwealth. Some American lawyers generally come 
here and fi nd they can’t practice in Cayman, which is 
desperately unfair. And Commonwealth precedence and 
authorities are the cites in Cayman; the court normally 
follows decisions of the English courts and other Com-
monwealth courts.

We have a varied group of judges hearing fi nancial 
cases: a couple of Jamaicans; an Englishman; an Irish-
man; a Scotsman; and a Canadian.
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direction from the court allowing you to disclose it. That’s 
whether or not you’re making a disclosure voluntarily or 
under a court order. So if a respondent to a Banker’s Trust 
order is ordered by the court to provide some informa-
tion, he then has to go back to the court again and get 
another order telling him if he’s actually allowed to do 
that. And generally the directions that the court will give 
are aimed at protecting the interests of third parties, so 
the directions will be to ensure that the information which 
is provided is only used for the purpose for which it has 
been provided and to make sure that the confi dentiality is 
preserved. And it doesn’t go outward to anyone else be-
yond the people it is supposed to go to.

The public policy provisions of CRPL are what drive 
that. And I wouldn’t want you to assume because of that 
that the Cayman courts are hostile to requests for infor-
mation from people like the Trustee in the Madoff case. 
The courts do try to assist the victims of fraud, victims of 
crime. And CRPL is not intended to be a blocking statute. 
It is not intended to stifl e a just claim. If you can make out 
your case of fraud, that will be the end of it, and the court 
will assist you to the best extent that it can.

And I’ll just mention that a fi nal point on CRPL is 
that it doesn’t apply in the case of information given in 
criminal proceedings, and Cayman does have a mutual 
assistance treaty with the U.S. All I can say is the wheels 
of criminal justice in the Cayman Islands turn incredibly 
slowly, so if you need to rely on the criminal authorities, 
you’re probably in desperate straits anyway.

That’s a very quick run through the procedures in 
Cayman, and I’ll turn it over to Ralph.

RALPH SICILIANO: Thanks, John.

Good morning, everyone. Just picking up on what 
John said about confi dentiality, I can’t help but depart for 
a second. It seems the real challenge, when you’re repre-
senting an adviser here in Manhattan and you get a vol-
untary request from the SEC to give all the information 
about your investors and the fund in the Cayman Islands, 
is that you’re really in a quandary because of this confi -
dentiality requirement. It is a very interesting interplay 
between how we have to deal with the authorities here 
and in the Caymans.

I’m going to talk this morning about New York law, 
with which most of you are familiar. But we thought it 
would be a good idea to just give an overview of what 
New York law says about securing the recovery of assets 
prior to judgment. Unlike many of the jurisdictions that 
you’ve heard about this morning, the remedies available 
to a private litigant under New York law to secure the re-
covery of assets prior to judgment are fairly limited. The 
courts in New York, both federal and state, do not have 
the broad authority to freeze a defendant’s assets simply 
to assure that there will be a recovery of a money judg-
ment at the end of a case.

exemplary and punitive damage judgments generally are 
not enforceable in the Cayman Islands either.

Once you have got your judgments enforced or 
recognized in Cayman, you can enforce in all the usual 
ways: all the same remedies that are available in England 
and by different names in the U.S. are generally available 
there.

Obviously the key point for any asset tracing exercise 
is information. As I’ve said, information in Cayman is 
limited. It has their upside on the tax side, and that’s not 
without reason. Most information about ownership of 
property is not publicly available. Other options, such as 
letters of request, are quite frequently used. All I’ll say is 
essentially if you’re getting a letter of request for use in 
Cayman, take it up with a Cayman attorney before you 
get the wording of your letter fi nalized in your home 
court. As a general rule, any request that includes the 
words “all documents” will fail. And I’ve lost count of 
the number of U.S. attorneys who can’t seem to under-
stand that. Other types of orders are available, such as 
Norwich Pharmacal and Bankers Trust. If you can make 
a prima facie case, particularly in the case of fraud, the 
court will do its best to help you. Those orders are often 
usually accompanied with what is known as a gag or-
der, which prevents the person being ordered to give the 
information from disclosing in any way or tipping off 
the wrongdoer that proceedings are pending. So I’ll skip 
through that and come to the confi dentiality issue, which 
is what’s different about Cayman.

The laws on confi dentiality in Cayman are very dra-
conian. We have a lot of confi dential relationships, which 
is known by the acronym CRPL. And there are very strict 
criminal sanctions for the unauthorized disclosure of 
confi dential information. And confi dential information in 
this context means any information which relates to prop-
erty and which is imparted in the course of professional 
dealings within the Cayman Islands. So professional 
means anyone providing a service: a banker; an accoun-
tant; an attorney. In Cayman we have a very heavy em-
phasis in the economy on investment funds. Investment 
managers would fall within this as well. So CRPL won’t 
apply to every request for information, but probably 
nearly all. The law is intended to protect information that 
is held by a professional on behalf of a principal. So it is 
the banker’s customer, the attorney’s client. And I’ll say 
that with investment funds in Cayman it is almost inevi-
table that a confi dential relationship will exist, and you 
need to be clear about whether CRPL does apply, because 
the consequences get very serious. Even requesting dis-
closure, asking for information, is in breach of CRPL: It is 
a criminal offense with a very hefty fi ne and two years in 
jail. So I generally fi nd that U.S. attorneys make sure it is 
me that passes the question forward.

Before you can give information out which would be 
covered by CRPL, you have to go to the court and get the 
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level of proof that’s required to establish that ground. 
Fraudulent intent must be demonstrated. The court said 
that fraudulent intent really must have existed in the de-
fendant’s mind. Allegations raising a suspicion of intent 
to defraud is not enough, and merely showing that assets 
were removed from the jurisdiction is not enough. The 
courts have held a very high standard in establishing that 
element.

How do you get an order of attachment? You can get 
it ex parte, but then you have to promptly follow up with 
notice to the defendant and get confi rmation of the order 
of attachment. And that confi rmation procedure is the re-
sult of several constitutional challenges to attaching assets 
even before the defendant has any idea he’s been sued. 
Once the order of attachment is issued, you then have 
to go about getting it served on the garnishee, the entity 
that has the assets. Here there is a mechanism under Ar-
ticle 62 which essentially borrows the mechanisms under 
Article 52 of the CPLR that talks about who is the proper 
garnishee.

If any of you have gone through the process of trying 
to collect a judgment and getting the right garnishee, you 
know it is pretty tricky. For example, the statute lays out 
that if the asset that you’re going after is a limited part-
nership interest, you have to serve the general partner. If 
it is a certifi cate of stock, you have to serve the corpora-
tion, and there are various entities identifi ed. You’ve got 
to get your order of attachment served on the right person 
to get ahold of the asset. By the way, what you’re doing is 
creating a lien, fi rst of all, that gets priority over anybody 
else who might get possession of that asset. But getting 
that lien also is a tricky process, because there are timing 
steps that have to be taken. If you don’t take all of those 
steps, just like judgment enforcement, you’re going to 
lose your lien, and you’re basically going to have to start 
all over again.

With personal property in New York City you have to 
give the order of attachment to the sheriff, and the sheriff 
has to go to the garnishee, and hopefully the garnishee 
will hand over the asset. But if the garnishee doesn’t, 
whether it’s a bank or any other entity, you then have 
to take another step within a specifi ed period of time to 
order the turnover of those assets. As you might suspect, 
many garnishee are not too quickly going to say to the 
sheriff, “Oh, sure, here’s the assets, you can have them”—
because they are worried about being sued.

Real property, by the way, is very easy to attach. All 
you do is have the sheriff—in New York City at least—fi le 
the order of attachment with the local clerk, and that at-
taches the asset.

Let me talk a little bit about quasi in rem. That’s where 
you attach an asset, and that’s the jurisdiction that you 
have and that the court has. But the signifi cant limitation 
is that your recovery is going to be limited to that asset. 

For example, the New York Court of Appeals deci-
sion in Credit Agricole was pretty emphatic. It stated that 
our courts have consistently refused to grant general 
creditors, such as any litigant like BLMIS or anyone else, 
a preliminary injunction to restrain a debtor’s asset trans-
fers that allegedly would defeat satisfaction of any antici-
pated judgment.

Interestingly, the Court of Appeals talked about the 
authority to issue a preliminary injunction, a freeze order, 
and it said that the preliminary injunction has to concern 
potential harm to the plaintiff’s rights respecting the sub-
ject of the action. And a money judgment claim is not the 
subject of the action which would entitle you to freeze 
particular assets that would satisfy that money judgment.

Similarly, the U.S. Supreme Court has held that an 
unsecured creditor seeking money damages in an action 
in federal court is not entitled to a preliminary injunction 
or freeze order under Rule 65. That was the Grupo Mexi-
cano case. And the Court said a judgment establishing 
the debt was necessary before a court of equity would 
interfere with the debtor’s use of his property. And it re-
ferred to one of the seminal cases in Britain, and the U.S. 
Supreme Court said the decision issuing a pre-judgment 
injunctive remedy in Britain has been viewed by com-
mentator as a dramatic departure from prior practice.

So let me talk then about what you can do in terms of 
securing or freezing assets prior to judgment in connec-
tion with a money judgment action in New York. First of 
all, keep in mind that some of the remedies I’m talking 
about are available in federal court pursuant to Rule 64 
of the Federal Rules.

The most generally used ground is the order of at-
tachment. That’s an order where, under Article 62, under 
certain circumstances you can freeze assets prior to judg-
ment. But the grounds are pretty limited. Typically it is 
where you’re suing a defendant who does not reside in 
the state, or you’re suing a foreign corporation that’s not 
qualifi ed to do business in the state. In order to get an or-
der of attachment against a defendant, you need personal 
jurisdiction over the defendant, unless you’re going to be 
limited to quasi in rem jurisdiction, which I’ll talk about 
in a moment.

I’ll highlight three of the grounds. I talked about 
where you’re suing a defendant who doesn’t reside in 
the state, a foreign corporation that’s not qualifi ed, also 
where a defendant does reside in the state, but you can’t 
serve him. Also, the classic ground for an order of attach-
ment is where the defendant, with the intent to defraud 
its creditors or frustrate the enforcement of a judgment 
that might be rendered, has assigned, disposed or en-
cumbered or secreted or removed the assets from the 
state.

Now, the Second Department issued a decision 
talking about that last ground, and it emphasized the 
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The enforcement steps are not that easy in the differ-
ent countries because, as I said before, the measures avail-
able under English law go much further than Austrian 
law. To give an example under the Austrian law, the creat-
ing of a lien in the course of an interim measure proceed-
ing is not available. The law explicitly says no pledge can 
be created in as an interim measure. So if an order has in 
rem effect, similar to a pledge, these issues arise and have 
to be resolved.

AUDIENCE MEMBER: Can you tell me a little bit 
more about what happened to Sonja Kohn? Is she in jail?

And also have you gotten cooperation from her? And 
how much cooperation on this kind of thing did you get 
from Madoff as well?

MR. PFEIFER: You want to handle the Madoff ques-
tion, and I’ll handle Sonja?

MR. WARSHAVSKY: Sure. The question is what’s 
the status of Sonja Kohn, and how did she and/or Mr. 
Madoff help in creation of that chart. The short answer 
from Mr. Pfeifer.

MR. PFEIFER: First, I can’t comment on any coopera-
tion we did or did not receive from Ms. Kohn. But second, 
I do not believe or understand that she is incarcerated in 
any way.

AUDIENCE MEMBER: Will there be subsequent 
transferee lawsuits against the shareholders of the Sonja 
Kohn fund, such as the Harold Fund and other funds?

MR. WARSHAVSKY: The question, for those in the 
back, is whether or not there would be subsequent trans-
feree actions against the shareholders of the different 
funds. I can answer part of that, as can a few others on the 
panel, which is as follows: there are already some of those 
subsequent transfer actions taking place. What a subse-
quent transfer action is, for anyone who doesn’t know, is 
really just following the money out of the funds. The fund 
after all is just the various investors.

But both John and Tim might be able to answer that. 
Do you have anything to add?

MR. PFEIFER: I don’t, actually, to that question. I’m 
sorry.

AUDIENCE MEMBER: More particularly, there have 
been approximately four hundred defendants sued in the 
Fairfi eld cases, and essentially every shareholder has been 
sued, as far as we can see. And the question is that, as you 
know, tens of thousands of investors around the world 
who really want to know whether they are going to be 
subject to claw-back claims, and that seems to me some-
thing that should be disseminated. It doesn’t mean that 
you have to say more than that, but are all of the investors 
in all of the Madoff funds going to be sued for all of the 
redemptions which they received, as has been the case 

There has also been a constitutional challenge to that 
process. And Dave Siegel has a discussion in his treatise 
about the cases which led to a limitation of even that 
remedy. Essentially, courts in New York, although they 
will not have personal jurisdiction and that’s why you’re 
using quasi in rem, are still going to require you to show 
some connection between the jurisdiction and that asset 
or the defendant and the asset or the claim and the asset. 
And there are these very arcane cases where somebody 
might be suing somebody in Colorado or maybe over-
seas, and they learn they have an insurance policy and 
the parent of the insurance company is in Manhattan, and 
they’ll try to attach the proceeds in Manhattan. And that’s 
where you get into trouble, because the connections are 
so tenuous.

Another remedy to remind you about that you’re 
probably familiar with but may not use too often is the 
temporary receiver. The CPLR has a provision where you 
can get a receiver appointed at the beginning of the case 
and have that receiver take possession and control of the 
assets of the defendant. But a signifi cant limitation is that 
the assets have to be the subject of the action, and that’s 
again limiting. 

Then also there’s the notice of pendency, which, as 
you know, we as lawyers can just fi le and put a lien on 
real property. That can be a very effective remedy but also 
a very dangerous one, because the lien can be signifi cant-
ly debilitating to the defendant. But once again, that rem-
edy can only be used where the real property is at issue. 
Of course, Mr. Madoff doesn’t have this problem—but 
if there were real property that was actually transferred, 
then it would be.

Essentially the bottom line is that your hands are 
very much tied as a plaintiff/litigant when you’re seek-
ing a money judgment and you’re worried that those as-
sets are going to go somewhere else. And that’s in sharp 
contrast, as we’ve seen, to the international freeze orders.

Thank you.

MR. WARSHAVSKY: We do have time for a couple 
of questions if anybody has any. Yes.

AUDIENCE MEMBER: For Mr. Graf. Was the Eng-
lish Mareva order against Sonja Kohn recognized in Aus-
tria, and, if it was, what was the practical enforcement 
effect? Did you serve it on banks? Did the banks actually 
freeze assets?

MR. GRAF: I’m not sure with all these ongoing is-
sues we can talk, frankly speaking. But recognition itself 
is not a formal procedure, though it is recognized in 
every member state of the European Union—just by the 
very fact it has been issued. So if it’s a proceeding and an 
order has been issued against Ms. Kohn, the courts have 
to accept it.
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I’ll turn it over to Judge Stong.

ELIZABETH STONG: Megan, thank you so much. 
And thank you to our fabulous audience for sticking with 
us. There are blessings and curses associated with being 
the fi nal session of a half-day panel, essentially running 
until the statutorily prohibited time of nearly 1:00 o’clock. 
So it’s the home stretch, and we are going to make it 
worth your while. And we want you to participate, be-
cause you are experts now on all these issues. So we look 
to you for your input and your questions. We have got 
some great topics with which to engage you, I think.

There have been two terrifi c segments so far. The 
drawback—love the drawback—is many things that are 
worth saying may have been said already, but the benefi t 
is that in this hour and fi fteen minutes or so we really 
hope to pull this all together for you, and to do that fi rst 
by stepping back and posing the question: Just what ex-
actly is this Chapter 15 all about anyway?

Chapter 15 came into the Bankruptcy Code, Title 11 of 
the United States Code, with the Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005. That was a 
somewhat controversial piece of legislation in some ways, 
but not in the Chapter 15 context, as you’ll be hearing. 
So we will begin by looking in the rearview mirror to get 
some history and context on Chapter 15. We will learn a 
little about Section 304. For the bankruptcy lawyers in the 
room, you know this already: that was the predecessor to 
the principles that underlie Chapter 15. As for Chapter 15, 
what’s it doing there? How does it help? What is its role 
in the bankruptcy process?

Susan Johnston, to my left, is going to take us through 
that. To give you a little bit on Susan’s background, she’s 
counsel to Covington & Burling. She advises debtors and 
creditors, and she has a particular focus in bankruptcy 
litigation. That will be clear when you hear a little bit 
about her tremendous background: She represents debt-
ors, creditors’ committees, secured, unsecured creditors, 
leaseholders, indentured trustees, equity holders and 
whomever is out there who needs a bankruptcy law-
yer. She was an Assistant United States Attorney in the 
Southern District of New York, and so is a former public 
servant as well. She’s a member of the International In-
solvency Institute and the American Law Institute. She’s 
a regular delegate for the III at the UNCITRAL Working 
Group meetings.

Susan will be our guide as we try to get a sense of 
Chapter 15, what it is all about and what animates it.

Next, we’ll look a little bit at the windshield and 
think about some of the big issues in Chapter 15 today. 
Who can bring one? Who is eligible? Where should it be 
brought? Where should we look to? What is the center 
of main interests or COMI? Does it matter when COMI 
was established—was it last week? Is that something we 

in the Fairfi eld funds and appears will be the case in the 
subsequent transferee cases that the Trustee is bringing 
against Fairfi eld and Kingate?

MR. WARSHAVSKY: There is a lot baked into that 
question. I think the question is ultimately whether 
the Trustee intends to sue individuals who redeemed 
from these different funds, if I understand the question 
correctly.

I don’t think we would comment on ongoing litiga-
tion. I think ultimately when you talk about what the 
liquidators of a foreign fund do vis-a-vis their customers, 
they don’t necessarily consult with us, nor do we have 
any participation in those actions. So any fund that’s in 
liquidation will have its own claims, perhaps against 
its own customers. We have very strict requirements to 
show—if the Trustee is to bring a subsequent transferee 
action, there’s a very specifi c legal requirement, which 
is that basically somebody either took out money in bad 
faith or received more money than he or she should have.

MR. ZEBALLOS: I think we have time for one more 
question.

AUDIENCE MEMBER: There was a mention in 
the earlier panel about the purchase of claims in Madoff 
transactions. I was just wondering what impact that’s 
having on negotiations for settlement and certainly a big 
impact in Europe in their case. So what difference has it 
been making that it has been securitized?

MR. WARSHAVSKY: The question was what effect, 
if any, the diminution of value of claims in the claims 
market may have on the Trustee.

Ultimately, I don’t think we can really comment on 
ongoing settlement negotiations. There may be lawsuits 
already fi led that you can look to, but beyond that we 
really couldn’t comment on that.

But I think the comment made by Mr. Kornfeld in the 
fi rst panel was that certainly to the extent the value of 
the claims dropped, there is going to be less funding for 
people who want to repay the Trustee.

MR. ZEBALLOS: I think we’re just about out of 
time. So there is no break, and we will go right into the 
next panel.

IV. Chapter 15, Comity, and Related Bankruptcy 
Issues

MS. DAVIS: Our third and fi nal panel of the day will 
focus its discussion on Chapter 15 of the United States 
Bankruptcy Code, related comity issues, and the author-
ity of the U.S. Bankruptcy Court, in light of the U.S. Su-
preme Court’s recent decision in Stern v. Marshall.

The moderator for our panel today is Judge Elizabeth 
Stong, who has served as a U.S. Bankruptcy Judge for the 
Eastern District of New York since 2003.
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That’s the other Rich Levin. 

JUDGE STONG: 1,600,000,000 hits on Google. So 
you’ll have to talk to Rich at lunch if you want to know 
the rest of the things about him.

I thought I was on to something here, so I Googled 
Jim Garrity, and I got 164,000 Google results for Jim. And 
I fi gured well, I think I knew Susan pretty well, because 
she and I are lucky enough to serve as delegates together 
from time to time at the UN. So I Googled Susan Power 
Johnston and 64,400,000 results on Google for Susan 
Power Johnston.

So Susan, back where we started, look in the rearview 
mirror, and tell us where this Chapter 15 came from, a 
little history, context and basic principles. Thank you very 
much.

SUSAN JOHNSTON: I’m afraid now that Judge 
Stong has undercut her credibility with the people in this 
room, though she may be able to earn it back.

JUDGE STONG: I’ll do my best.

MS. JOHNSTON: Chapter 15 is part of a solution for 
the fundamental problem that arises from the fact that we 
have a global economy: we have entities and businesses 
that have assets and operations in multiple countries all 
over the world. They have a single advantage. Govern-
ments are located in one headquarter place. Global com-
panies usually have a single cash management system 
which means money from around the world is swept 
every day, put into a concentration account and then used 
as needed to fund the operations of the company. When 
they fail, they fail not in a unitary way, but around the 
world in every country: every operation fails. So the goal, 
the concern that the insolvency practitioners around the 
world are focused on, is how to maximize value across 
borders. How to ensure that creditors who traded with 
global entities, lent to them, who lent to a global enter-
prise, can have their contract rights honored and have 
their expectations fi lled. This is fundamental, but it is vital 
to the proper functioning of the global economy.

At the same time it is important to honor local poli-
cies and local legislative priorities, because every country 
believes that the way it deals with things like tax, employ-
ee obligations, and secured liens is the right way to deal 
with those issues, and countries are not willing to have 
their legislative choices interfered with by the headquar-
ters of Lehman in New York.

Lehman is a good example of this problem. When it 
failed, its cash management system was cut off in the U.K. 
because the U.K. entity had to fi le at opening of business, 
and that cut off funds that normally would have been 
swept and available globally.

Olympia & York, which Judge Garrity had experience 
with, is another example of a multinational corporate 

should be concerned about? And what can a foreign rep-
resentative do anyway?

Our guide for this process as we look out the wind-
shield is going to be Jim Garrity. Jim is a partner at Mor-
gan Lewis & Bockius in the business and fi nance practice 
and represents debtors, creditors and court-appointed 
fi duciaries in that role in Chapter 11 and in cross-border 
cases. Jim is a Fellow of the American College of Bank-
ruptcy, a member of INSOL and the International Insol-
vency Institute. Like Susan, a former public servant, Jim 
was a Bankruptcy Judge in the Southern District of New 
York. And I wish I could say we had been colleagues, but 
he served from 1992 to 2001, and I came to the bench in 
2003. He was also an Assistant United States Attorney 
in the Southern District of New York. So Jim will help us 
look out the windshield and help us understand the who, 
where and what of Chapter 15.

Finally, we are going to look a little out to the horizon 
and think about how this is all working in practice. We’ll 
do this through the example of the Fairfi eld Liquidators 
case and how in that situation Chapter 15 was used for 
the litigators in the room. 

There were some two hundred twenty actions 
brought since August 2010 in the United States Bank-
ruptcy Court in that context. That’s a lot of litigation. And 
Rich Levin is going to be our guide through this process. 
Rich is to my left. He’s a partner at Cravath Swaine & 
Moore in the corporate department. He chairs the restruc-
turing practice, and in that capacity he has represented 
just about every participant in the bankruptcy process, 
including debtors, creditors, acquirers through Chapter 
11, where an awful lot of mergers and acquisitions hap-
pen these days. His industry clients have included com-
panies in manufacturing, auto technology, energy, utility, 
fi nance, telecom, real estate, retail, restaurant, gaming 
and agricultural industries. It might be easier to list the 
industries where he has not had a client.

Rich currently serves as the Vice Chair of the Nation-
al Bankruptcy Conference, which is a pretty important 
entity in the world of U.S. bankruptcy law revision and 
reform. He’s a member of their board and a Fellow of the 
American College of Bankruptcy and an III, International 
Insolvency Institute, member. He’s consulted with the 
World Bank and Central Bank of Brazil in forming their 
bankruptcy law.

He was counsel some years ago—also in public ser-
vice—to the House Judiciary Committee. And one of the 
primary authors—I guess when he was in high school—
of the United States Bankruptcy Code. But this wasn’t 
enough for me: I want to know more about Rich Levin 
and I Googled Rich Levin—

RICHARD LEVIN: Did you know I was president of 
Yale University?
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out how to divide the money, and that creates problems 
that they have not yet fi gured out how to deal with.

That’s an example of why universality doesn’t really 
work, because you can’t really get different jurisdictions, 
who have jurisdiction over their assets, to share those 
assets with others. There is this general preference for 
local jurisdictions over how they apply their law. As I 
suggested earlier, there are incompatibilities in the way 
insolvency laws work across the world and so on. So one 
of the ways courts have dealt with this absence of statu-
tory or treaty opportunities for maximizing value is to 
engage in informal ad hoc protocols, which are agree-
ments, really, between the insolvency representatives of 
one jurisdiction and of another jurisdiction dealing with 
whatever issue they have to deal with in their particular 
case. Sometimes these protocols are nothing more than an 
explicit acknowledgment that each court has jurisdiction 
over what it has. They also usually provide for informal 
or formal means of cooperation and discussion between 
the courts. But as you can see from some of the discussion 
of Chapter 15 earlier today, Chapter 15 actually codifi es 
some of that and has actually replaced the need for some 
of these informal protocols for countries that have ad-
opted Chapter 15.

If you don’t have Chapter 15 or a Model Law that is 
similar to it, then you do need to be able to fall back on 
the possibility of these informal protocols. That was a di-
gression, sorry, but that brings me back to Chapter 15.

So as Judge Stong indicated, it was adopted in 2005 
by Congress as part of the Bankruptcy Abuse Prevention 
and Consumer Protection Act, which sometimes we call 
BAPCPA. It was based as closely as Congress thought 
was appropriate on the UNCITRAL Model Law, which 
was drafted on UNCITRAL’s Working Group V on insol-
vency. That group is comprised of delegates from all the 
nation states that are members of UNCITRAL, and also 
nongovernmental organizations with particular expertise 
in government insolvency.

The members of Working Group V are judges from 
these member states, practitioners, academics, and regula-
tors. The U.S. delegation is comprised of two bankruptcy 
judges, a person from the Department of State, and a 
bankruptcy lawyer with extraordinary expertise in this 
area. The mandate of Working Group V is to address 
problems and issues that arise in cross-border insolven-
cies. It is pretty wide ranging. The expertise is deep. The 
group that’s meeting now has been chaired by the same 
chair for fi fteen or twenty years, a long time. The continu-
ity provides tremendous energy, enthusiasm, support.

JUDGE STONG: It is a remarkably productive 
group, given that it meets twice a year.

MS. JOHNSTON: UNCITRAL adopted the Model 
Law that the Working Group drafted on May 30, 1997. 
It drew the Model Law in turn, looking way back in the 

enterprise that failed in the U.K., in Canada and the U.S. 
at the same time, but there was no uniform governance 
after the failure.

But Madoff creates a problem from a slightly dif-
ferent perspective, because it is no longer an operating 
entity. The Stanford Bank case is another problem where 
you have multiple jurisdictions, competing claims, com-
peting control efforts. You’ve got the receiver, the SEC 
receiver in the United States, which takes the position 
that it should be in control. And you have the Caribbean 
Liquidator, and they have competed in Canada and the 
U.K. and in Switzerland to be recognized as the proper 
authority to organize the collection of assets in that case.

The problem that all of these cases demonstrates is 
that there is no global mechanism to achieve this laud-
able goal of maximizing value. There is no treaty, there 
is no convention, there is no such thing as a cross-border 
statute that permits entities to organize themselves post-
insolvency to get value to their creditors. And one of the 
problems that I think was alluded to in the fi rst panel 
this morning is that countries have different ways of ap-
proaching this kind of problem. From one extreme to the 
other, the territoriality principle is the idea that every 
nation state takes control of what’s within its borders, 
and liquidates and distributes assets to its creditors—and 
only if there is a surplus left over after its creditors are 
satisfi ed in full would the courts even consider the pos-
sibility of moving assets to satisfy claims of creditors in 
other jurisdictions.

The contrast to that is the universality principle, 
which is really an academic’s dream at this point, be-
cause it is the idea that, for example in the Lehman case, 
Judge Peck in the Southern District of New York would 
have had total control over the maximization of value 
across borders in that case around the world. It would 
centralize control over the cross-border insolvencies in 
one single forum. All of the debtor’s assets, wherever 
located, would be subject to the exclusive jurisdiction of 
that court.

The benefi ts of that kind of regime would be that all 
similarly situated creditors around the world would be 
treated the same. It would minimize administrative ex-
penses, because we bankruptcy lawyers are expensive no 
matter where you fi nd us. It would maximize the benefi t 
of all the stakeholders and maximize the possibility of a 
successful restructuring.

An example of where that worked pretty well, at 
least up to the point of the sale, is the recent Nortel sale 
of patents, in which all of the various administrators and 
debtors who were responsible for Nortel entities around 
the world agreed that it was best to get together and 
sell the patents as a whole. That worked great, and they 
made a lot of money. But now they are trying to fi gure 
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vency Cooperation. This one talks about protocols, and it 
lists all the known protocols and discusses them. Another 
is the Legislative Guide on Insolvency Law. We have a 
colleague in the bankruptcy world who wears funny hats 
when he does panels and keeps everybody awake. When 
he takes a position, he puts on a particular hat and so 
forth. I don’t have hats, but I have books.

The Legislative Guide on Insolvency Law, another 
good resource, talks about factors that legislators ought to 
take into account when they are thinking about amending 
their insolvency laws. Because it refl ects the thinking of 
the Working Group on things like the Model Law. It’s a 
useful resource to try to interpret it.

JUDGE STONG: There is another piece to this. They 
are available on the web site UNCITRAL.org and I believe 
they are downloadable and searchable. A very useful 
resource.

MS. JOHNSTON: And they are free. The download 
is free.

Chapter 15 has a section that explicitly requires the 
courts in interpreting Chapter 15 to look to international 
resources, which is delightful, but it is also not always ap-
preciated in some areas. I think it is one of the few areas 
of the law in which the courts are directly instructed to 
look at international resources because of the interna-
tional origin and the need to interpret the law consistently 
throughout the countries that have adopted the Model 
Law. That’s because it defeats the purpose of having a 
Model Law that’s adopted in a number of jurisdictions if 
the courts of each jurisdiction treat it differently.

JUDGE STONG: From a judicial perspective I can tell 
you there’s a statute that applies, and we are going to be 
looking at the language of the Code, and it is an interest-
ing and useful thing that Section 1508 of Title 11 of United 
States Code specifi cally makes this reference. I think it is a 
practice point, and it is a good thing for the lawyers to be 
aware of. As a judge, I can tell you it is a good resource to 
see that written into the words of the Code. I’m not aware 
of a similar provision directing one to consider the inter-
national origin of a statute, in this case Chapter 15. I can’t 
think of another provision in the United States Code that 
is like that, and it’s useful to have it there.

MS. JOHNSTON: Even though we have that provi-
sion, there still has, I guess, inevitably arisen differences 
in interpretation, which I think Jim will address later.

The problem with the Model Law is that it has only 
been adopted in eighteen other countries. Six of them are 
common law English-speaking countries, and the rest 
are countries like Eritrea, Mauritius, Montenegro, Roma-
nia, Serbia, Slovenia, and also some larger countries like 
Greece, Japan, Mexico and so on. But you can only use 
Chapter 15 for cross-border facility if you have a recipro-

rearview mirror, on the European Union regulation on in-
solvencies. And that regulation is a very good and useful 
prototype for this kind of cross-border problem, because, 
of course, in the EU you have a number of different coun-
tries, but they are all members of the European Union. 
And it refl ects the view that, in order for the internal mar-
kets in the EU to function properly, the cross-border pro-
ceedings should be effi cient and they should cooperate.

The European Union took, I think, pretty close to a 
universal approach to this. They took the view that a sin-
gle forum located within one of the EU countries should 
have jurisdiction—that is, the forum that has jurisdiction 
over the place where the debtor has a center of main in-
terest should control the main insolvency proceeding.

The center of main jurisdiction law applies to all 
of the proceedings that take place. Once the court has 
opened the main proceeding, the courts in the other EU 
case may only open secondary proceedings, which are 
ancillary to, supportive of, the main proceeding, and all 
other courts in the European Union have to defer to that 
initial determination that the initial court has COMI.

This obviously results in a lot of forum shopping: 
the fi rst to fi le gets the choice of law. Also the fi rst to fi le 
may be able to pick a jurisdiction that is particularly sup-
portive of reorganization, one where the insolvency law 
is particularly well developed and ripe. So a number of 
countries have tried to fi le in the U.K.

MR. LEVIN: We call that bankruptcy tourism.

MS. JOHNSTON: Bankruptcy tourism, although 
I don’t know that that’s such a bad idea. Because if the 
U.K. has pretty good laws on reorganization, why should 
a company not be able to benefi t from that, even if it is a 
bit of a stretch on the jurisdictional front!

MR. LEVIN: Absolutely true. Those are the argu-
ments. Germany just amended its restructuring laws to 
take effect on March 1st. I got an email from a European 
fi rm this morning describing it and saying in effect that 
we now might see a lot more companies fi ling in Ger-
many rather than the U.K.

MS. JOHNSTON: The problem with that is another 
problem for cross-border insolvencies, which is that Ger-
many is a civil law country. The U.K. obviously is a com-
mon law country, and I’ll be interested to see more about 
the German statute. Because from talking to people from 
Germany at the UNCITRAL meetings, it sounds as if 
their old insolvency law was not particularly well suited 
to reorganization and maximization of value. So that will 
be interesting to see how that goes.

Just as a footnote, the Working Group V has drafted a 
number of texts that are useful in interpreting the Model 
Law and consequently interpreting Chapter 15. I’ve no-
ticed the bankruptcy courts have more and more referred 
to them. One is the Practice Guide on Cross-Border Insol-



28 NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1        

In the Lehman case there are two decisions, one in 
the U.K. and one in the U.S., about the applicability of 
what’s called the fl ip clause in a derivative contract. That 
is, when the debtor goes into bankruptcy, whether a fl ip 
clause, which diverts funds from the debtor to a creditor 
is unenforceable, an ipso facto clause. You can’t enforce a 
clause that’s been triggered merely by an event of bank-
ruptcy. In the U.K. that’s not so. And it has been litigated 
in both jurisdictions. They have come to completely dif-
ferent conclusions, and I’m not quite sure where it is go-
ing to end up. But if we had a universal approach, that 
wouldn’t happen.

I’ve got about two seconds to talk about comity in 
Chapter 15. Before we had Chapter 15, the U.S. bankrupt-
cy courts could recognize actors in foreign jurisdictions 
if they felt that comity permitted it. And it was a wide-
ranging, fact-intensive inquiry that often delayed the ac-
tual initiation of relief. Under Chapter 15, the recognition 
procedure is generally very simple. You give your judge 
the order, and it says you’re the foreign representative, 
and the judge is supposed to recognize you, in words and 
substance. So there is no comity involved in recognition. 
That’s a matter of statute.

Comity comes in when in considering what kind of 
relief the U.S. bankruptcy court is able to provide to the 
foreign representative. There are some things that are 
explicitly provided for, like the automatic stay and so on, 
but even with respect to that, I think the judge could con-
sider whether it was appropriate to give that kind of relief 
if the judge felt the comity didn’t justify it.

There is a public policy exception to comity; I think 
that was raised earlier today. The question was asked 
whether the avoidance provisions would come within the 
public policy exceptions, and my own view is probably 
not. I mean public policy is supposed to be the broadest 
possible public policy of the United States applied—inter-
preted really—very narrowly. I’m not quite sure I’ve seen 
a case yet in which the judge said that—maybe there is 
one case.

MR. LEVIN: Yes, the Golden Honey case, the Israel 
case. The actual language of the statute is whether the 
provision is manifestly contrary to the public policy of the 
United States. So it is not just the result would be differ-
ent, but it is really offensive to U.S. policy.

MS. JOHNSTON: So far no judge, except for the 
Golden Honey judge, concluded that the thing presented to 
him or her as a violation of public policy actually rose to 
that level.

There is an understandable desire of the bankruptcy 
judges, with all due respect, to be cooperative and to ful-
fi ll their mandate to cooperate with foreign jurisdictions. 
So they are reluctant, I think sometimes, to follow what 
limits are available in the statute to enable them to protect 
U.S. interests. It is an interesting area, because it is still a 

cal similar statute in the other countries. So we continue 
to push.

If any of you are from countries that have not yet ad-
opted this, do please adopt it.

Chapter 15 has four fundamental principles: rec-
ognition; access; relief; and cooperation. These are the 
lynchpins of how Chapter 15 works for the benefi t of 
foreign administrators. Recognition requires the foreign 
bankruptcy proceeding to have extraterritorial effect in 
the United States. That means that a foreign representa-
tive can come to the U.S. and ask a U.S. bankruptcy court 
to enter an order that, for example, extends the stay that 
was issued in the foreign jurisdiction to all litigation pro-
ceedings in the United States affecting that company, that 
debtor. If you didn’t have that, then you’d have to do the 
kinds of things discussed in the panel earlier this morn-
ing. You would have to seek letters rogatory. You would 
have to ask an individual U.S. court to enforce an order, 
and that would have to be done on the basis of comity 
here. In other jurisdictions that have a civil law legal sys-
tem, you’d have a very hard time doing that, unless they 
had a statute explicitly permitting it.

After you’re recognized, Chapter 15 gives you access 
to the U.S. courts for these kinds of actions: you can get 
discovery; you can get a stay; you can marshal assets; 
you can commence litigation for the purpose of collecting 
assets and then distributing them abroad.

The relief that is available is set out in Chapter 15. 
There are specifi c kinds of relief that are specifi cally al-
luded to, but in addition there’s a catch-all provision, 
which is 1507, which says that, in addition to the speci-
fi ed forms of relief, it is within the judge’s discretion, 
given the application of comity, to provide other ad hoc 
forms of relief. So that a foreign representative can ask 
for almost anything, and as long as the judge believes 
that it will not violate the fundamental rights of U.S. 
creditors, the judge has discretion to do it.

And then I guess the fi nal and very important part 
of Chapter 15 is the cooperation and coordination sec-
tions, which explicitly authorize a U.S. bankruptcy judge 
to cooperate with foreign judges and to coordinate the 
cases. That can be achieved through a variety of means. 
The judges can speak to each other; they can write each 
other letters; they can give each other transcripts of the 
hearings, provided they can be translated. There is the 
concept that a judge can appoint an examiner to facilitate 
cooperation. Judge Garrity did this before, in the Olympia 
York case. And that’s very important, because it enables 
judges who are dealing with similar assets and similar 
issues to attempt to fi nd ways to coordinate and reconcile 
them. Sometimes they really can’t. Sometimes there are 
simply differences in law that cannot be reconciled, but 
they can at least talk about it.



NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1 29    

Susan, thank you very much for giving us about two 
hours of material in the twenty minutes or so you had.

Over to Jim to take us through eligibility, recognition 
and powers of these foreign representatives in Chapter 15 
after recognition. Jim Garrity.

JAMES L. GARRITY, JR.: Thank you, Judge.

What I’m going to try to focus on here in the next 
couple of minutes are really the fi rst three of the four 
principles that Susan touched upon. That’s access, recog-
nition and relief.

I think it’s important to have an understanding as to 
how this develops, because when you then look at how 
these issues come up in the context of the Chapter 15 pro-
ceedings, particularly when you’re dealing with the off-
shore funds, I think it will help to inform you with regard 
to what relief might be available and those sorts of things.

But very, very simply, as Susan has indicated, what 
Chapter 15 does is give a foreign representative a right of 
direct access to the U.S. courts, and it is through a single 
forum. And what Section 1509 of the Code says is in ef-
fect, “If you’re a foreign representative, and you want to 
seek relief in the U.S. courts for matters really other than 
just a collection of an account receivable or that sort of 
thing, you’ve got to come through the Bankruptcy Court; 
you’ve got to petition the court pursuant to Chapter 15.” 
And as we’ll talk about in a second, that process is very, 
very simple, and it’s meant to be done in a very mechani-
cal way. We’ll talk in a minute about how some of the 
courts have looked at the whole process of recognition. 
And to Susan’s point, while the recognition is supposed 
to be very, very simple and direct, the relief that you can 
get varies, depending upon the type of foreign proceed-
ing that you have. But it also varies with regard to matters 
like comity and best interest and that sort of thing.

You start from the proposition that you want relief, 
if you’re a foreign representative. We’ll talk about that in 
a second. You want relief, and in the U.S., other than to 
collect a receivable, you’ve got to come to the Bankruptcy 
Court and to fi le your petition and to get recognition. 
You have a right of direct access; no litigation around it. 
And if you establish that you otherwise are eligible to be 
a Chapter 15—to be in a Chapter 15 case—you’ll get that 
recognition.

Now, the downside is if you fail to come that way, if 
you fail to petition the Bankruptcy Court and you have a 
foreign representative: we cite a case, the Jones case out of 
the Eastern District of New York. A foreign representative 
came in seeking relief, I think it was actually injunctive re-
lief. The court said, “Well, look, you haven’t gone through 
the Chapter 15 process; I’m not going to hear the matter.” 
And the court denied the relief, subject to the party going 
through the Chapter 15.

relatively new statute. It is only seven years old, and the 
jurisprudence is not yet fully developed in a lot of areas. 
So it’s a great place to practice because there are all these 
holes, and you can make almost any argument that you 
can creatively come up with—don’t you agree?—as to 
why public policy should apply.

MR. LEVIN: You can make almost any argument you 
can come up with in Chapter 15 because it is so new.

JUDGE STONG: This reminds me of that instruc-
tion, which is, “If the facts are on your side, argue the 
facts; if the law is on your side, argue the law.” If neither 
the facts nor the law are on your side, what do you ar-
gue? Public policy.

I think it is an important safety net in these kinds of 
statutes, which was necessary to be written in, but which 
probably rarely is directly implicated.

From a judicial perspective, I think there are a couple 
of footnotes that are worth adding. 

It is a comparatively small number of countries, 
though some signifi cant jurisdictions, that have adopted 
the cross-border model law along the lines of Chapter 15. 
But the concepts are well-known among the judges who 
sit in the business or commercial courts, courts of fi rst in-
stance in many signifi cant commercial jurisdictions. They 
are well-known to those judges because those judges may 
participate in UNCITRAL; they may participate in the III 
or INSOL or World Bank meetings convened from time 
to time of the commercial judiciary who deal with these 
issues. So even if the law is not on the books, the concepts 
may be familiar to the judges before whom you may be 
appearing or with whom your co-counsel may be deal-
ing. There is more knowledge out there than the bare list 
of adopting countries would refl ect. I say this based on 
my experience in working with a lot of those judges and 
training some of them in South America and North Af-
rica and Middle East and Europe. In one of my capacities 
as a bankruptcy judge I chair the International Judicial 
Relations Committee. And judges care a lot about these 
issues and getting them right. And they are complex, they 
don’t come up that often, and they require courts to think 
about how court systems should work—sometimes at the 
highest level.

There is a tool, and it is available in about forty lan-
guages, for court-to-court communications. Susan de-
scribed some of these. It is a protocol—I think it is called 
for court-to-court communications—crafted by the III and 
endorsed in effect by the National Conference of Bank-
ruptcy Judges. So you can fi nd that also on the Internet. 
Because it has the imprimatur of the NCBJ, it is a useful 
thing, probably known to you, not to the United States 
Bankruptcy Judge before whom you may be. It certainly 
is something they can be directed to if somehow they 
don’t know it.
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of administrative proceeding. And in our cases we talk 
about some of those instances when they are administra-
tive proceedings, not judicial proceedings. But because 
they are done in a collective way, and they otherwise sat-
isfy the standards that are required for eligibility under 
15, they will get that kind of relief.

I think that probably is also to Susan’s point of rec-
ognition. That is, all the countries that will buy into this 
don’t oversee and handle the liquidations in the same 
way that we do. Some are done judicially; some are 
through administrative bodies.

Finally, that the proceeding is for the purpose, as we 
said, of reorganization or liquidation. Again, trying to al-
low foreign representatives to try to cast as wide a net as 
you can.

Now, when you then talk about access, and Susan 
touched upon this, the question is, how do you com-
mence a case? The case is commenced in a very, very 
simple way. You fi le a petition to commence a Chapter 
15 case, and the statute lays out what you have to show 
in fi ling the case. Now, it’s very simple to commence the 
case. As we said, we’ll talk in a second about the fact that 
the relief that you can get will vary. But one of the things 
you can get immediately upon the commencement of the 
case, before the court has determined whether to give rec-
ognition to the case, is some interim relief. You get it only 
if you can establish that it’s urgently needed to protect 
assets or otherwise to protect the operations, the fi nancial 
well being, of the foreign debtor.

Going back to the fi ling requirements: it’s not unlike 
a Chapter 11 petition, for those of you who have seen 
them. It’s a simple document. What you have to establish 
under Chapter 15, what you have to give the court, is a 
certifi ed copy of the decision that commences the foreign 
proceeding, a certifi cate from the foreign court affi rming 
the existence of a foreign proceeding, or, absent that, any 
evidence that’s acceptable to the court of the existence of 
a foreign proceeding. So again, really what the foreign 
representative is doing is coming in and saying, “Hey, 
look, I have started, I have commenced, or there is a for-
eign proceeding pending in a foreign court in a foreign 
country.” And what is supposed to happen is then for 
the court to look at it in a very mechanical way and say, 
“Okay, you’ve made your showing; therefore, I am grant-
ing recognition to this foreign proceeding.”

Now there are requirements: you have to provide 
translations, certifi ed translations, things like that, so that 
the Bankruptcy Court that gets the proceeding can very, 
very quickly make the determination.

Now, when you fi le the proceedings—and you’ve 
probably heard this before—there are two types. You are 
coming in and you’re saying, “I am here because this is a 
main proceeding, this is a foreign main proceeding, as op-
posed to a foreign non-main proceeding.” Now, the sig-

The other piece of it is that, if you apply, and you’re 
denied eligibility, what the court can do in the order is 
make it very, very clear that you’re not entitled to relief. 
The bankruptcy court in the order denying the request 
and dismissing the action can indicate that in the order. 
So that when you then go—and I think it may be in the 
statute – to fi le your proceeding in the other court, out of 
the Bankruptcy Court, what you have to do is you have 
to establish that you have gotten relief under Chapter 15 
from the appropriate court. So that again, you start from 
the proposition you’ve got to go through the Bankruptcy 
Court if you’re a foreign representative.

Now, what’s a foreign representative? What’s a 
foreign proceeding? The key defi nitions are in the 
Bankruptcy Code Sections 101(23) and (24). The foreign 
representative is a person or body, including a person 
or body appointed on an interim basis, authorized in a 
foreign proceeding to administer the reorganization or 
liquidation of the debtor’s assets or affairs or to act as a 
representative of such foreign proceeding. The foreign 
proceeding has got to be a collective judicial or admin-
istrative proceeding in a foreign country. It is very, very 
important when you consider these.

What courts will do, as they consider whether or not 
to grant eligibility, is really parse Section 101(23)—which 
is the section that contains the defi nition of foreign pro-
ceeding—into seven elements. And what the courts look 
at is whether the proceeding is either judicial or adminis-
trative, or whether it is collective in nature. Well, what do 
you mean by collective in nature? Just instinctively you 
know that if it is something that benefi ts all or benefi ts all 
of the interested parties, that’s collective, as opposed to a 
proceeding that benefi ts only a particular class of credi-
tors. If it’s only a particular class of creditors, you’re not 
going to get that relief. Or if you’re there for a particular 
class creditor, you won’t get that kind of relief. It’s got to 
be a proceeding that’s in a foreign country; that’s usually 
not in dispute. Maybe some creative stuff, but I’m sure 
that’s one way to do it. And it has to be conducted under 
a law that’s related to insolvency or the adjustment of 
debts.

What really the House Report said is that Chapter 15 
should be available not only to debtors that are techni-
cally insolvent or facing liquidation, but also to debtors 
in fi nancial distress and may need to reorganize. That 
makes sense, because, under the U.S. Code, we have the 
provisions in Chapter 7 that deal with liquidation and in 
Chapter 11 that deal with reorganization.

And another element is that the debtor’s assets and 
affairs are subject to the control or supervision of a for-
eign court. Now “foreign court” is broadly defi ned. It’s 
defi ned to include a judicial or other authority competent 
to control or supervise a foreign proceeding. So what 
you have in many cases are proceedings that are being 
conducted pursuant to the authority of some oversight 



NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1 31    

because that’s all that’s there.” He looked and concluded 
that relief was denied because it was neither a foreign 
main nor non-main proceeding, and what he said is, “You 
can always fi le for Chapter 11, because all your operations 
are in the U.S. anyway.”

So again, what is supposed to be, and what was 
thought to be, and what Congress wanted to be, a very, 
very simple mechanical process to get recognition done 
very, very quickly and inexpensively, has become, given 
the unique set of circumstances surrounding these fund 
cases, much more complex. And I think we see the case 
law developing in these instances where we have the 
funds that are offshore.

Now, the relief. There are really three types of relief. 
We talked about the provisional relief and the kinds of 
things that you can get. You can get stays; you can get the 
right to entrust assets in the foreign representative. Basi-
cally, at the outset of the case, before recognition, if there’s 
an urgent need for that, the court has the ability to stay 
things, to make sure that assets remain in the U.S., so that 
they can ultimately get utilized or distributed through the 
proceedings.

One of the things we talk about is the automatic stay 
and other provisions being available under Chapter 15. 
Anything where you’re talking about a stay or the right to 
entrust assets, et cetera, is limited to the assets that are in 
the territorial jurisdiction of the United States. To Susan’s 
point, you couldn’t go and in an effort to get cooperation 
with other courts, many of which don’t have the concept 
of recognizing the concept of an automatic stay, say that 
in effect, “Because we see that there’s a stay, we are going 
to stay any proceedings against property anywhere.” It is 
limited only to the assets in the U.S.

MS. JOHNSTON: That’s why shipping bankruptcy 
cases never succeed.

MR. LEVIN: Right. But since we are talking about 
Fairfi eld, Fairfi eld Liquidators have taken the position 
that the territorial limitation does not apply. They haven’t 
won on that one yet, but they have taken that position.

MR. GARRITY: Okay. Very quickly, automatic relief. 
You get automatic relief if it is a foreign main proceeding.

And then, as we said, permissive relief is recognized 
for both foreign main and non-main proceedings. And 
again, the materials list out what the types of things, 
types of relief that you can get. There is this additional as-
sistance under 1507 that Susan discussed, where basically 
it is saying that, as long as it is not contrary to U.S. law or 
anything specifi cally in Chapter 15, if it is otherwise fair, 
if it is otherwise appropriate, a court can give additional 
assistance that is not expressly set forth in the statute.

So I think my time is pretty much done. Thank you, 
Your Honor.

nifi cance is that, if it is a main proceeding, a foreign main 
proceeding, relief that is available under Chapter 15 will 
come automatically, just as a matter of law, once you get 
the recognition. If it’s a non-main proceeding, you don’t 
get that relief as a matter of law. You can request it and 
attempt to get it, but you’re not necessarily entitled to it.

Now, the other thing that we’ve seen a lot recently, 
especially in the fund cases, is the issue of foreign main 
proceedings. The foreign main proceeding is the place 
where there is a center of main interest, and what the 
Bankruptcy Code says is that there is a presumption that 
a foreign corporation’s center of main interest is its regis-
tered place of business.

So you come into court, you establish there is a for-
eign proceeding pending, you establish where the entity 
has its registered place of business, and you should be 
able to get relief of the proceeding at the center of main 
interest as a foreign main proceeding. The issue that 
generally arises is that in some cases, the court will look 
at the petition and say, “You know what, there is not a 
center of main interest here and there’s not a foreign main 
proceeding here, and there’s not a foreign non-main pro-
ceeding.” For a foreign non-main proceeding, what you 
have to establish is that there is an establishment in the 
place where the matter is fi led. Basically, what that says is 
that it’s got to be a place where there is some nontransi-
tory economic activity. You’ve got to be doing something 
there, and at least what the cases are saying is that it is 
not enough that there are merely assets in this particular 
place.

MR. LEVIN: Or a mail drop.

MR. GARRITY: Or a mail drop, even better. What 
we are seeing is that, although it is supposed to happen 
very mechanically and very quickly, with these offshore 
funds—where you have the master funds, the feeder 
funds, with all of the activity being done in the U.S.—
there are issues complicating the process. We saw it in the 
Bear Stearns case, we saw it in the Basis Yield case, and we 
saw it in the SPhinX case. 

What happens is that the courts are looking at these 
cases and taking different approaches as to how proactive 
they may be in making a determination as to whether the 
matter is a foreign main proceeding, a foreign non-main 
proceeding, or nothing. Although there is a presumption, 
and very, very frequently, as we have seen in Basis Yield 
and Bear Stearns, parties come in and don’t dispute it. The 
foreign representative fi les a foreign main proceeding, 
saying, “Give me my relief.” The courts are now looking 
behind that. In Bear Stearns, the court concluded there 
wasn’t a foreign main proceeding, because all they had in 
the Cayman Islands, to Rich’s point, was a mail drop and 
nothing else there. Judge Lifl and looked at that and said, 
“Well, there’s no business being done there, so it’s not 
a non-main proceeding, and it’s not a main proceeding 
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Avoiding power proceedings, that is, proceedings 
to recover preferences or fraudulent transfers, are listed 
as core proceedings. And another thing that is listed as 
a core proceeding is a proceeding for a recognition of a 
foreign proceeding under Chapter 15 and other matters 
arising in a Chapter 15 case. All right, we’ve got core, 
noncore.

Jurisdiction is in the district court. All authority to 
handle core and noncore proceedings is referred by the 
district court to the bankruptcy judges in the district. 
That’s a standing order of reference in every one of the 
ninety-four judicial districts. Core proceedings are re-
ferred to the bankruptcy judges, who are not appointed 
under Article 3 of the Constitution, to hear and to de-
termine. Noncore proceedings are referred for a recom-
mended decision, somewhat like referring something to a 
magistrate.

Appeals from decisions in core proceedings and hear-
ings on the recommendations in noncore proceedings go 
back to the district courts. By the way, the referral is auto-
matic. It doesn’t happen by an order in every case. There’s 
a standard order; it is automatic. That’s the setup. District 
court jurisdiction, reference to the bankruptcy court.

Next, withdrawal. District courts may withdraw the 
reference of any proceeding at any time, that’s how they 
maintain control, at least theoretically, and must with-
draw the proceeding if the action requires a substantial 
consideration of both the Bankruptcy Code and laws 
regulating organizations or activities affecting interstate 
commerce. In other words, commerce law statutes. That’s 
a mandatory withdrawal.

The next way you get something out of the bankrupt-
cy court is if the bankruptcy court may abstain for cause 
from any proceeding. Abstention means allowing the 
proceeding to go forward either in state court or federal 
district court. Withdrawal only means going up to federal 
district court. If a state court proceeding is commenced 
and is pending, it is noncore, and there is no other basis 
for federal jurisdiction, other than the bankruptcy juris-
diction, it involves a state law claim and it can be timely 
adjudicated in the state courts, or it won’t slow down the 
administration of the bankruptcy. So if those elements are 
established, the bankruptcy court must abstain from the 
proceeding and allow it to go forward in state court.

Last piece of this puzzle. Stern v. Marshall. Last June 
the Supreme Court held that the bankruptcy judges may 
not issue fi nal decisions, that is, hear and determine, in 
proceedings to recover assets for the estate. That is, ordi-
nary common law claims, contractor tort claims, and by 
implication any avoiding power claims like preferences 
and fraudulent transfers, even though they are listed 
as core proceedings. Bankruptcy courts have statutory 
authority to hear and determine, but the Supreme Court 
held that unconstitutional. There are minor exceptions, 

JUDGE STONG: Take all the time you need; we 
always like to have a good record. But we have a pretty 
good record here in terms of hearing the framework for 
eligibility and recognition and what exactly these foreign 
representatives can do when they are in place.

Rich, take us through an example in the Fairfi eld 
Liquidator case of how Chapter 15 was useful there. And 
if you’d like to just talk about the potential breadth that 
a bankruptcy court sometimes asserts that it has, remind 
us what happened last term in the Supreme Court in 
Stern v. Marshall.

MR. LEVIN: I’m going to start off with what I call 
Bankruptcy Jurisdiction 101 in fi ve minutes.

Now, bankruptcy jurisdiction was a very compli-
cated topic until the Supreme Court decided Stern v. Mar-
shall last June—and then it got more complicated. So bear 
with me. And the reason I’m doing this is because it all 
comes into play in what happened in the Fairfi eld Liqui-
dation case, the Chapter 15 case here in New York.

So Bankruptcy Jurisdiction 101. All of the bankruptcy 
jurisdiction is vested in the U.S. district courts, not in the 
bankruptcy courts. U.S. district courts are created under 
Article 3 of the Constitution: life tenure, salary protec-
tion, authorized exercise of judicial power in the United 
States.

Now, bankruptcy jurisdiction is then carved up into 
two categories of proceedings: Core proceedings and 
noncore proceedings, which are sometimes called related 
proceedings. Core proceedings are those proceedings 
that arise under Title 11 or arise in a case under Title 11. 
“Arise under Title 11” means that the substantive right 
that is being asserted is granted by a provision of the 
Bankruptcy Code. “Arise in a case under Title 11” means 
it’s something that comes up during a case and only hap-
pens in a bankruptcy case; it’s not able to be pursued 
outside of bankruptcy had there been no bankruptcy. 
For example, an ordinary common law action. So that’s 
“arise in the case” “or arise under Title 11.” That’s core.

Noncore are matters that are related to the bankrupt-
cy case but are not core. They don’t fall into one of those 
two categories, but they have some effect on the assets 
or liabilities in the bankruptcy case and are therefore in 
some fashion related. As I said, they are sometimes called 
“related proceedings.” The statute gives sixteen examples 
of what are core proceedings, although the courts have 
said that the fact that it’s listed in an example is not dis-
positive if the question is whether it is core or determin-
ing that it’s not core. In other words, the list is nonexclu-
sive, but it is also not inclusive, I might say. The mere fact 
that it is listed does not mean that it is going to be found 
to be core, because of the broader statement, “arising in” 
and “arising under,” that I mentioned earlier.
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and they thought it would be easier—I’m not privy to 
their thinking, we are representing defendants in these 
actions—to pursue these actions in New York rather than 
in BVI, and they fi led one hundred forty actions.

As we are in the middle of this three-month process 
of fi ling actions, they are taking the position 1509, as Jim 
said, that this was a mere collection action. They said, “To 
be sure, let’s go get recognition under Chapter 15 of the 
BVI liquidation proceeding so that our actions are in the 
state court in New York, we have access to the court. We 
don’t have access to the court except for simple collection 
actions, we get recognition.” They fi led a recognition peti-
tion in the Bankruptcy Court, and get assigned the same 
judge who is handling the Madoff bankruptcy case, Judge 
Lifl and.

In July of 2010 Judge Lifl and grants them recogni-
tion. There was a dispute in that case about whether they 
should be recognized, and that dispute is on appeal to 
the Second Circuit right now. The dispute was whether 
Fairfi eld funds were operated out of New York, or greater 
Connecticut. That’s where they did all their business. All 
they had in the BVI was a registered offi ce and a mail 
drop. Judge Lifl and had previously ruled that that was 
not enough for the COMI to be in the home jurisdiction, 
in the registered offi ce jurisdiction.

But here the foreign proceeding had been pending 
for fi fteen months. And the foreign liquidators had been 
active in winding up the process. Judge Lifl and held that 
COMI is determined as of the time of the fi ling of the 
Chapter 15 case, not the time of the fi ling of the foreign 
proceeding. And he held that therefore the COMI was 
in the BVI, and he granted recognition as a foreign main 
proceeding. That issue is up on appeal to the Second Cir-
cuit. Other courts have gone the other way on that issue.

Once recognition was granted, the liquidators did 
two things to enhance their recoveries. First, they took 
forty of the actions that were pending in the New York 
Supreme Court and removed them to the bankruptcy 
court. One thing I didn’t mention about bankruptcy ju-
risdiction is that, as there is removal from state court to 
federal district court, if the bankruptcy court has jurisdic-
tion of an action, the plaintiff or the defendant for that 
matter can remove the action to the bankruptcy court. So 
they remove forty of these actions to the bankruptcy court 
between July and September of 2010. And then from Sep-
tember 2010 they didn’t fi le in state court anymore; now 
they had direct access to the bankruptcy court. From Sep-
tember 2010 to about September 2011 they fi led about an-
other one hundred seventy, one hundred eighty, more of 
these actions based on this common law theory of mistake 
and unjust enrichment. The bankruptcy court administra-
tively consolidated all two hundred-some actions.

The defendants in the removed actions fi rst moved 
for mandatory abstention. I told you what that was, state 

but very nuanced, and the courts are struggling with try-
ing to fi gure out how to apply this ruling. The language 
is very broad, the principles are very broad, but the Su-
preme Court said, “We mean this to have only a very nar-
row application.” And the courts are having a fi t, as we’ll 
see in the Fairfi eld case. So let’s talk about Fairfi eld.

Fairfi eld was the largest feeder fund. It went into 
liquidation in the British Virgin Islands, in the High Com-
mercial Court there, in July 2009. These dates are going 
to be somewhat important, so I am going to give them to 
you, so see if you can stay with me on this one.

The liquidators’ general purpose, what they set out 
to do, was to recover the payments that the Fairfi eld 
funds had made to their shareholders over the prior six 
years in redeeming their shares. You know the way these 
investment funds work is that you invest by subscribing 
to shares. You take out your investment by having your 
shares redeemed by the fund. You get cash, you give 
the shares back to the fund. The Fairfi eld liquidators set 
out to fi gure out, “How do we bring back in the money 
that was sent out on redemptions, so we can satisfy the 
Trustee’s claim against the fund for $3 billion in with-
drawals from Madoff that were withdrawn and the fund 
were subject to fraudulent transfer liability to the Madoff 
Trustee?”

Their fi rst thought was that they were going to bring 
common law claims against the former shareholders un-
der a theory of mistake of fact. What was the mistake? 
“We, Fairfi eld, thought Madoff was for real; turns out he 
was a fraud. That was a mistake. We paid these redemp-
tions based on valuation of the shares in the fund, which 
turned out to be zero or nominal value.”

The second idea they had was to bring claims under 
the BVI Insolvency Act. They are called undervalued 
transactions and unfair preference. They are very analo-
gous to our fraudulent transfer and preference laws. So 
fi rst thing, liquidators were appointed in July 2009. They 
fi led twenty actions in the BVI against numerous former 
shareholder defendants under the common law mistake 
theory between September 2009 and March 2010, over a 
six-month period.

The light goes on: the liquidators decide to take a 
different tack come April 2010. Starting in April 2010, 
for about the next three months, they fi le one hundred 
forty actions in the New York Supreme Court against 
all of these—some of the same former shareholders and 
any other former shareholders—on the theory that the 
subscription agreement that the shareholders signed for 
the shares consented to New York court jurisdiction, con-
sented to service of process by mail out of New York.

The defendants argued that the redemptions were 
not made under the subscription agreement; those were 
made under a different agreement. But the liquidators 
took the position that they had New York jurisdiction, 
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law grounds. That is on appeal to the Court of Appeal for 
the Eastern Caribbean. It was argued last week, and we 
expect a decision in the next few months on that one.

And Judge Lifl and, sitting with one hundred seventy 
or one hundred eighty actions that were not the subject of 
this remand proceeding, says, “I am suspending every-
thing until all of these appeals get resolved.” And that’s 
where the Fairfi eld matter stands today.

JUDGE STONG: So there you have it. I hope you’ll 
join me in giving our fabulous super star panel a round of 
applause.

A couple of quick takeaways for you. I hope you 
agree: you ignore this area at peril. Keep your passport up 
to date. You now need one to go to the Caribbean.

Nearly every federal judicial district has had at least 
one Chapter 15 case, so don’t assume this only relates to 
you if you are here in New York or maybe just south in 
Delaware. Nearly every jurisdiction has had one.

Here are some easy takeaways. Remember these web 
sites.

UNCITRAL.org. When this happens, when you least 
expect it, you can get these materials from that web site.

The III web site. You can get a copy of the Cross-
Court Communication Protocols, translated into about 
forty languages. They have the approval of the National 
Conference of Bankruptcy Judges. That’s not a bad place 
to start.

And hear is some breaking news for you. On Friday, 
the American Law Institute is going to receive a report 
at its council on Transnational Insolvency Principles. I 
expect to be able to fi nd this as a report to the council as 
soon as next week in the ALI web site.

MR. JAGLOM: Thank you very much. Thank you to 
all of our panelists and our program Co-Chairs for a ter-
rifi c program.

law action, common law, pending in the state court, 
timely adjudication, no basis for bankruptcy jurisdiction, 
no basis for federal jurisdiction other than the bank-
ruptcy law; they moved for mandatory abstention. And 
they moved to withdraw the reference of the proceeding 
so that the district court would hear their mandatory ab-
stention motion.

The district court decides this is not a commerce 
clause/bankruptcy law issue: “I’m going to let the bank-
ruptcy court decide the mandatory abstention motion.” 
It goes back to the bankruptcy court. In May of 2011 the 
bankruptcy court denies mandatory abstention; deter-
mines that the proceedings are core; they are not noncore. 
Why? Under that provision I said was a list of core pro-
ceedings, other matters under Chapter 15. Didn’t matter 
that this was a common law action suing to augment the 
estate, which would normally be a related proceeding; 
the bankruptcy court seized on the language in the stat-
ute that says other matters related to Chapter 15 are core. 
That was a month before Stern v. Marshall came down 
from the Supreme Court.

Stern v. Marshall comes down, it mixes up bankrupt-
cy jurisdiction. Nobody is quite sure, but everybody kind 
of gets the idea that, in regard to a common law action, a 
bankruptcy court is not going to have jurisdiction or au-
thority to decide that.

The defendants in these state court actions to remove 
the actions appeal the remand decision to the district 
court. In September of 2011—now we are talking fi ve 
months ago—Judge Preska rules that the proceedings are 
in fact noncore proceedings and mandatory abstention 
applies. She then remands the proceedings back to the 
bankruptcy court, but she grants leave for an interlocu-
tory appeal, so that is pending at the Second Circuit, as to 
whether it is core or noncore, whether mandatory absten-
tion applies.

Meanwhile, in the BVI—a quick word in my one-
minute left—the BVI judge dismisses all of the twenty 
actions that the liquidators have fi led in the BVI on BVI 
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tion strategy aimed at maximizing recovery of Customer 
Property on a global basis. Specifi cally, Part III will dis-
cuss (i) personal jurisdiction/forum non conveniens; (ii) 
discovery and procedural concerns; (iii) the enforcement 
of U.S. judgments abroad; and (iv) whether, in light of 
the recent Supreme Court decision in Morrison v. National 
Australia Bank Ltd., Section 550 of the Code can be applied 
extraterritorially.6 Finally, Parts IV and V of this article 
will provide, as an illustration, the Austrian and British 
perspectives on many of these strategic questions.

II. Chapter 15

A. Background

In 2005, as part of the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005 (referred to as 
“BAPCPA”), 7 Congress amended the Code and created 
Chapter 15. The essence and language of Chapter 15 de-
rives from the Model Law. As of 2010, seventeen other 
countries and territories had adopted in whole or in large 
part the Model Law.8 Chapter 15, in its adoption of the 
Model Law, was enacted with the intention of providing 
a streamlined process for parties seeking relief in U.S. 
courts related to foreign insolvency proceedings.

B. History of Pre-Chapter 15 Bankruptcy Relief—
Section 304

Prior to the enactment of Chapter 15, parties seek-
ing recognition of foreign proceedings through ancillary 
proceedings in the United States had to seek relief under 
Section 304 of the Code. In 1978, Congress overhauled 
the United States Bankruptcy system by enacting the 
Bankruptcy Reform Act of 1978. One of the sections in-
cluded therein was Section 304. Congress specifi cally ad-
dressed international insolvencies by including in Section 
304 fi ve factors that bankruptcy courts should consider 
when determining whether to defer to a foreign proceed-
ing (and allow a foreign court to administer an insolvency 
proceeding) and providing procedures for the commence-
ment of an ancillary proceeding to the foreign proceeding 
in a U.S. bankruptcy court. The fi ve factors were: (1) just 
treatment of all holders of claims; (2) protection of United 
States claim holders against prejudice and inconvenience; 
(3) prevention of fraudulent dispositions of property; (4) 
distribution in substantial accordance with the United 
States Bankruptcy Code; and (5) the opportunity for a 
fresh start for the debtor.9

“Section 304 was a breakthrough when it was ad-
opted in 1978, putting the United States among the most 
advanced countries in the world in providing deference 

I. Introduction
As the world now knows, the Ponzi scheme carried 

out by Bernard L. Madoff was a truly international scan-
dal. In order to fuel the Ponzi scheme and sustain the 
proverbial “pyramid,” Madoff would not and did not 
limit himself to capital within the United States. It was 
not possible for Madoff to rely solely on the assistance of 
U.S.-based individuals and fi nancial institutions. Had he 
done so, the scheme would have collapsed and his fraud 
would have undoubtedly been uncovered much earlier 
than December 2008. 

In order to fulfi ll his obligation to maximize the re-
covery of Customer Property1 and equitably distribute 
it to Madoff’s many victims, the Trustee for the liquida-
tion of Bernard L. Madoff Investment Securities LLC 
(“BLMIS”) under the Securities Investor Protection Act 
(“SIPA”) cannot confi ne his recovery efforts to the ter-
ritorial boundaries of the United States. Rather, he must 
literally “follow the money”—wherever it is located2—
and avail himself of all legal means to try and recover 
it. At this still early stage in the recovery efforts for the 
BLMIS estate, a large percentage of transferees among 
the thousands of defendants are located abroad, includ-
ing some of the largest Madoff “feeder funds,” such as 
Fairfi eld Sentry Limited (British Virgin Islands, or “BVI”), 
Kingate Funds (BVI), and Harley International (Cayman) 
Limited (Cayman Islands).3 It is estimated that foreigners 
received avoidable and recoverable transfers well in ex-
cess of $5 billion.4 Foreign defendants, and the Customer 
Property they still hold, are located in diverse jurisdic-
tions throughout Europe, Latin America, Asia, Africa, the 
Caribbean, and the Middle East.

The questions surrounding how to strategically and 
optimally coordinate the recovery of Customer Property 
are of paramount importance to the Trustee. The purpose 
of this article is to familiarize the reader with some of 
these strategic, practical and procedural considerations, 
and thereby provide an overview of how to create the ar-
chitecture for a successful global bankruptcy proceeding.

This Part I provides the reader with useful back-
ground on Chapter 15 and provides a context for the 
discussion to follow. Part II of this article will discuss 
Chapter 15 of the Bankruptcy Code (“Code”), which was 
enacted in 2005 to implement the UNCITRAL Model Law 
on Cross-Border Insolvency (the “Model Law”),5 and 
provides the legal framework within the United States 
for recognizing foreign bankruptcy proceedings. Part III 
will discuss some of the strategic considerations and legal 
obstacles faced by the Trustee when devising a litiga-
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meets the requirements of Section 1515.22 Recognition 
must be granted to a foreign proceeding as a foreign main 
proceeding if the debtor’s center of main interests (or 
“COMI”) is in the country of its main foreign proceed-
ing or as a foreign non-main proceeding if the debtor has 
an “establishment”23 in the country of its main foreign 
proceeding.24

1. Recognition: COMI

The establishment of the COMI of debtors seek-
ing recognition has not been an easy feat. COMI is not 
defi ned in the statute. Chapter 15, directly quoting the 
Model Law,25 affords a statutory presumption26 that the 
COMI is the place where the debtor has its registered of-
fi ce. However, the statutory presumption may be rebut-
ted,27 pursuant to the language of the Code itself. As such, 
COMI has been a hotly litigated topic in many Chapter 15 
proceedings.28

Seemingly in an effort to address the uncertain na-
ture of the COMI analysis, an amendment to the Federal 
Rules of Bankruptcy Procedure was made to include Rule 
1004.2, effective 1 December 2011. “This rule requires a 
chapter 15 petition to identify which country is its center 
of main interests (COMI). It also requires the fi ling of a 
list of every country in which a case involving the debtor 
is pending. This information should make it easier for the 
court and parties to decide if the foreign proceeding is a 
‘main’ or ‘non-main’ proceeding.”29

2. Main vs. Non-Main Proceedings

In terms adopted from the Model Law, the Code al-
lows a foreign representative to gain recognition of a for-
eign proceeding as either a foreign main or non-main pro-
ceeding.30 A foreign main proceeding is defi ned as a “for-
eign proceeding pending in the country where the debtor 
has the center of its main interests.”31 A foreign non-main 
proceeding is defi ned as any other proceeding “pending 
in a country where the debtor has an establishment.”32 
The Code further defi nes “establishment” as “any place 
of operations where the debtor carries out a nontransitory 
economic activity.”33

3. Timing of Recognition

Another issue affecting the determination of recogni-
tion is the point in time at which to determine the COMI 
or the existence of an establishment. Parties have argued 
that the point of time at which COMI should be measured 
is either the date of the fi ling of the foreign proceeding 
or the date of the fi ling of the Chapter 15 proceeding. 
Few courts have determined the COMI of an entity and 
whether an establishment exists as of the date of the fi ling 
of the Chapter 15 petition.34

4. Effects of an Order of Recognition

The entry of an order granting recognition of a for-
eign proceeding as a foreign main proceeding automati-
cally grants:35 the application of Sections 361 and 362 with 

toward foreign proceedings and active cooperation with 
those proceedings.”10 However, many shortcomings 
resulted from Section 304 as the global marketplace ex-
panded and the lack of uniformity and certainty in inter-
national insolvency law grew increasingly problematic.11 

C. Creation of Chapter 15—Legislative History and 
Intent

1. Discussion of Model Law

Congress sought to nurture a more consistent set of 
insolvency laws by expressly incorporating a statement 
of the underlying principles within the statute.12 In do-
ing so, Congress mimicked the intent of the Model Law, 
which provides that it is designed “to provide expedited 
and direct access for foreign representatives to the courts 
of the enacting State” and to “avoid the need to rely on 
cumbersome and time-consuming letters rogatory or 
other forms of diplomatic or consular communications 
that might otherwise have to be used.”13

2. Comity

Comity is the doctrine which accounts for “the inter-
ests of the United States, the interests of the foreign state, 
and those mutual interests the family of nations have 
in just and effi ciently functioning rules of international 
law.”14 As noted by Justice Gray in Hilton v. Guyot:15

“Comity,” in the legal sense, is neither a 
matter of absolute obligation, on the one 
hand, nor of mere courtesy and good 
will, upon the other. But it is the recogni-
tion which one nation allows within its 
territory to the legislative, executive or 
judicial acts of another nation, having 
due regard both to international duty 
and convenience, and to the rights of its 
own citizens or of other persons who are 
under the protection of its laws.16

Through the revision of the Code with BAPCPA 
and the creation of Chapter 15, Congress specifi cally ac-
knowledged the principles of comity between nations in 
legislating transnational insolvencies.17

D. Basics of Chapter 15

“From the other direction, Chapter 15 has a broader 
impact than the provision it replaces, § 304 of the 
Bankruptcy Code. It centralizes every aspect of the in-
ternational practice.”18 Once a party petitions19 a bank-
ruptcy court for recognition by commencing a Chapter 
15 proceeding,20 the bankruptcy court will need to 
determine whether the foreign proceeding should be 
granted recognition. Section 1517 requires recognition of 
a foreign proceeding when: (i) the foreign proceeding for 
which recognition is sought is a foreign main proceed-
ing or foreign non-main proceeding within the meaning 
of Section 1502; (ii) the foreign representative21 applying 
for recognition is a person or body; and (iii) the petition 
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all holders of claims against or interests 
in the debtor’s property; (2) protection 
of claim holders in the United States 
against prejudice and inconvenience in 
the processing of claims in such foreign 
proceeding; (3) prevention of preferential 
or fraudulent dispositions of property of 
the debtor; (4) distribution of proceeds 
of the debtor’s property substantially in 
accordance with the order prescribed by 
[the Bankruptcy Code]; and (5) if appro-
priate, the provision of an opportunity 
for a fresh start for the individual that 
such foreign proceeding concerns.41 

Foreign representatives might avail themselves of this 
section to seek assistance with the enforcement of U.S. 
orders, judgments, decrees in jurisdictions abroad or the 
enforcement of foreign orders, judgments and decrees in 
the U.S. or on assets held in the U.S.

Foreign representatives can also act independently in 
seeking affi rmative relief. “It has been generally assumed 
for many years that foreign representatives can appear 
in our courts and pursue an affi rmative cause of action 
in their own right.”42 Recent bankruptcy court decisions 
have held that the two-year tolling period for the statute 
of limitations to commence adversary proceedings pursu-
ant to the Code applies to Chapter 15.43

6. Effects of an Order of Dismissal

Once a case has been dismissed, bankruptcy courts 
will no longer grant comity to any foreign proceedings 
unless and until another court deals with it. Many courts 
have also permitted the foreign representative to request 
a stay or dismissal of a lawsuit on the basis that a foreign 
insolvency proceeding is pending, that the lawsuit inter-
feres with that proceeding, and that the lawsuit should be 
stayed or dismissed on grounds of comity.44

7. Concurrent Proceedings 

Generally, in keeping with the principles of comity 
as they existed prior to the creation of Chapter 15, U.S. 
courts have respected the existence of foreign insolvency 
proceedings and stated the importance of dismissing 
bankruptcy actions where there is already a foreign pro-
ceeding in place:

We have recognized one discrete cat-
egory of foreign litigation that generally 
requires the dismissal of parallel district 
court actions foreign bankruptcy pro-
ceedings. A foreign nation’s interest in 
the “equitable and orderly distribution of 
a debtor’s property” is an interest deserv-
ing of particular respect and deference, 
and accordingly we have followed the 
general practice of American courts and 
regularly deferred to such actions.45

respect to the debtor and the property of the debtor that 
is within the territorial jurisdiction of the United States; 
the application of Sections 363, 549, and 552 to a transfer 
of an interest of the debtor in property that is within the 
territorial jurisdiction of the United States to the same 
extent that the sections would apply to property of an 
estate; the ability of the foreign representatives to operate 
the debtor’s business and exercise the rights and powers 
of a trustee under and to the extent provided by Sections 
363 and 552; and the application of Section 552 to prop-
erty of the debtor that is within the territorial jurisdiction 
of the United States. 

Importantly, Section 362 provides the protection of 
the automatic stay.36 Section 1509 provides that a foreign 
representative has the capacity to sue and be sued in a 
court in this country, that the foreign representative may 
apply for appropriate relief in such court, and that “a 
court in the United States shall grant comity or coopera-
tion to the foreign representative.”37 In addition, while 
not explicitly delineated in the Code, recognition permits 
the foreign representatives to seek other relief available in 
bankruptcy courts, including Rule 2004 relief and other 
discovery.

5. Additional Relief Available Under Chapter 15

Foreign representatives, having gained recognition, 
can seek “any appropriate relief” that is “necessary to 
effectuate the purpose of this chapter and to protect the 
assets of the debtor or the interests of the creditors.” 
Section 1521 of Chapter 15 identifi es this relief as includ-
ing: (i) extending the automatic stay beyond that pro-
vided automatically by Section 1520; (ii) providing for 
the examination of witnesses or the taking of evidence 
concerning the debtor’s assets, affairs, rights, obligations 
or liabilities; (iii) granting any additional relief that may 
be available to a trustee under the U.S. Bankruptcy Code, 
except for relief under the avoidance powers of the U.S. 
Bankruptcy Code; and (iv) entrusting the distribution 
of all or part of the debtor’s assets located in the United 
States to the foreign representative or another person (in-
cluding an examiner), authorized by the court, “provided 
that the court is satisfi ed that the interests of creditors 
in the United States are suffi ciently protected.”38 The 
court granting the relief must do so “only if the interests 
of the creditors and other interested entities, including 
the debtor, are suffi ciently protected”39 and the court 
may condition the relief accordingly to accomplish this 
requirement, such as by conditioning relief on a bond or 
security payment.

Section 1507(a) also provides for the additional assis-
tance that a bankruptcy court may provide a foreign rep-
resentative.40 Section 1507(b) directs the assisting court to 
consider:

whether such additional assistance, con-
sistent with the principles of comity, will 
reasonably assure—(1) just treatment of 
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tegic question of where the Trustee should sue to recover 
Customer Property. A related consideration is that of 
forum non conveniens, pursuant to which the court consid-
ers whether the action is more appropriately heard in the 
courts of another country.

1. The Personal Jurisdiction Inquiry

Rule 4 of the Federal Rules of Civil Procedure and its 
corollary in the Federal Rules of Bankruptcy Procedure, 
Rule 7004(f), establish that a U.S. bankruptcy court can 
subject a foreign defendant to personal jurisdiction if 
“the exercise of [such] jurisdiction is consistent with the 
Constitution and laws of the United States.”49 Courts in 
the Second Circuit have interpreted personal jurisdiction 
broadly for plaintiffs suing foreign defendants in bank-
ruptcy matters.50 This broad interpretation is tempered by 
an analysis of due process.

This due process analysis entails a two-step inquiry. 
First, the court must establish that the defendant has suf-
fi cient “contacts with the forum state to justify the court’s 
exercise of personal jurisdiction.”51 In most cases, the 
relevant forum is the state in which a defendant is sued. 
However, because Bankruptcy Rule 7004(f) is a federal 
long-arm provision, the court must evaluate the defen-
dant’s contacts with the United States, rather than with any 
particular state.52 Second, if the court is satisfi ed that there 
are suffi cient minimum contacts with the United States, 
it must then assess whether the exercise of personal juris-
diction would be reasonable under the circumstances.

It is important to note that across the spectrum of 
adversary proceedings brought by the Trustee, there are 
different types of foreign defendants, and the personal 
jurisdiction inquiry will necessarily differ with respect 
to each defendant. First, there are direct or initial trans-
ferees: This category comprises all individuals and feeder 
funds that held an account with BLMIS as a “customer” 
and, therefore, received avoidable transfers directly from 
BLMIS. Second, there are indirect investors or subsequent 
transferees:53 This group includes individuals and/or insti-
tutional investors, many of whom received stolen money 
from “initial transferee” feeder funds; funds of funds 
that were directly invested in “initial transferee” Madoff 
feeder funds (e.g. Fairfi eld Sentry Limited); and general 
partners, management and/or other service provid-
ers to the “initial transferee” feeder funds who received 
Customer Property in the form of compensation and fees 
for services rendered.

a. Minimum Contacts

The minimum contacts analysis in the Madoff cases is 
straightforward and, at this point, relatively uncontrover-
sial. Judge Lifl and, the U.S. Bankruptcy Judge presiding 
over the liquidation of the BLMIS estate, has held that 
“foreign defendants who profi ted by their maintenance of 
BLMIS accounts and receipt of transfers subjected them-
selves to [the] personal jurisdiction of [the Bankruptcy] 

8. Chapter 15 Proceedings and Madoff

While the Trustee has not needed to avail himself of 
the relief available under Chapter 15, he has needed to 
navigate Chapter 15 proceedings as to many of the for-
eign defendants who are in liquidation.46 In particular, 
Chapter 15 has been an important consideration in litiga-
tions involving many foreign and international feeder 
funds that serviced BLMIS.

On 22 July 2010, the Bankruptcy Court for the 
Southern District of New York entered an Order47 grant-
ing the petitions of the liquidators for recognition of 
the liquidation proceedings of Fairfi eld Sentry Limited, 
Fairfi eld Sigma Limited, and Fairfi eld Lambda Limited 
(collectively “Fairfi eld”), pending in the British Virgin 
Islands, as foreign main proceedings pursuant to Chapter 
15. The joint liquidators of Fairfi eld, one of the world’s 
largest feeder funds, then entered into a historic coopera-
tion and settlement agreement48 with the Trustee, includ-
ing that of prosecuting redeemers.

The considerations added by these Chapter 15 
proceedings involving parties from which the Trustee 
sought, seeks or will seek recovery further complicate 
an already elaborate scheme. However, while it has been 
necessary for the Trustee to consider Chapter 15 as a 
potential creditor for these foreign debtors, he has had 
the benefi t of dealing with a homegrown Code, albeit 
complex and developing. However, Chapter 15 is only 
one legal framework within which the Trustee has had to 
operate.

III. Strategic Considerations in Coordinating a 
Global Bankruptcy Case

Although the United States Congress has tried to 
adopt a fl exible, anticipatory statute for issues which 
may arise in cross-border insolvencies, it is not necessar-
ily the case that a U.S. trustee will meet the same fl exibil-
ity in jurisdictions abroad. As such, when constructing 
the architecture of the global Madoff litigation strategy, it 
was necessary for the Trustee to think broadly about the 
kinds of legal challenges he would expect to face when 
suing foreign defendants in the United States Bankruptcy 
Court for the Southern District of New York. This Part 
III will discuss as illustrations four of those issues: (a) 
personal jurisdiction/forum non conveniens; (b) discovery; 
(c) the enforcement of U.S. judgments abroad; and (d) 
whether, in light of the recent Supreme Court decision in 
Morrison v. National Australia Bank Ltd., Section 550 of the 
Code can be applied extraterritorially. 

A. Personal Jurisdiction and Forum Non Conveniens

Whether the Trustee can successfully establish that 
foreign defendants named in adversary proceedings are 
subject to the personal jurisdiction of the United States 
Bankruptcy Court for the Southern District of New York 
is, as one might imagine, one of the most important stra-
tegic considerations underlying the fundamental stra-
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the privilege of conducting activities within the forum 
State…such that [the Defendant] should reasonably an-
ticipate being hauled in to Court there.”65 Once the mini-
mum contacts test is satisfi ed, “the exercise of jurisdiction 
is favored” and the burden is on the foreign defendant to 
make a “compelling case” as to why the exercise of such 
jurisdiction would be unreasonable.66

Foreign defendants typically rely on the following 
criteria to establish that the court’s exercise of jurisdiction 
would be unreasonable: “(1) the burden that the exercise 
of jurisdiction will impose on the defendant; (2) the in-
terests of the forum state in adjudicating the case; (3) the 
plaintiff’s interest in obtaining convenient and effective 
relief[;]67 (4) “the procedural and substantive policies of 
other nations whose interests are affected by the assertion 
of jurisdiction;” and (5) “the Federal Government’s inter-
est in its foreign relations policies.”68

As an initial matter, however, the Second Circuit has 
taken the position that, to the extent that litigation in the 
United States imposes any burden on a foreign defen-
dant, that burden “provide[s]…only weak support, if any, 
because ‘the conveniences of modern communication 
and transportation ease what would have been a serious 
burden only a few decades ago.’”69 Moreover, courts have 
held that “often the interests of the plaintiff and the forum 
in the exercise of jurisdiction will justify even the serious 
burdens placed on the [foreign] defendant.”70

While it remains to be seen exactly how future juris-
dictional arguments from foreign defendants will be re-
solved in Madoff-related litigation brought by the Trustee, 
given the strong U.S. interest in adjudicating these 
lawsuits—a massive Ponzi scheme with billions of dollars 
running through New York entities and bank accounts—it 
is not expected that foreign defendants will get signifi cant 
traction in trying to meet their burden when it comes to 
an adjudication in New York being “unreasonable.”

2. The Related Forum Non Conveniens Inquiry

Formal rules of personal jurisdiction are just one 
strategic consideration with respect to where to bring 
multinational bankruptcy litigation. Another related im-
portant consideration that falls within the rubric of the 
jurisdictional inquiry is the relevance of the common-law 
doctrine of forum non conveniens,71 which “permits a court 
to decline jurisdiction when the convenience of the par-
ties and the interests of justice indicate a foreign forum 
would be the more appropriate forum.”72 The decision 
whether to dismiss a case on the ground of forum non 
conveniens “lies wholly within the broad discretion of the 
district court and may be overturned only when…that 
discretion has been clearly abused.”73 The Second Circuit 
has instructed the lower courts to employ a three-step 
analysis when considering whether to dismiss a case on 
the ground of forum non conveniens. First, the court must 
determine the degree of deference properly accorded 
the plaintiff’s choice of forum.74 Second, the court must 

Court with regard to the Trustee’s claims arising from 
such transfers.”54

Nevertheless, the Trustee has had to strategically 
consider motions to dismiss for want of personal juris-
diction. For example, certain service providers55 have 
argued that they have absolutely no contact at all with 
the United States, since they are located in and operate 
entirely abroad. In response, the Trustee must make a 
prima facie showing that general or specifi c jurisdiction 
exists over each of these defendants. Specifi c jurisdiction 
exists “where a foreign defendant purposefully directs 
his activities at residents of the forum, and the underly-
ing cause of action arises out of or relates to those activi-
ties.”56 General jurisdiction exists “when the defendant 
is engaged in such a continuous and systematic course 
of doing business here as to warrant a fi nding of its pres-
ence in this jurisdiction.”57

Courts in the Second Circuit have demonstrated 
a willingness to treat legally distinct entities as one in 
certain circumstances and, accordingly, attribute the con-
tacts of one to the other for purposes of the minimum 
contacts inquiry.58 Here, because the service providers at 
issue in these cases tend to be subsidiaries or affi liates of 
larger banking entities which have a strong, commercial 
presence in New York, the Trustee may argue that such 
derivative jurisdiction exists over these entities. Indeed, 
a “foreign corporation may be subject to the jurisdiction 
of the New York courts based on the presence and activi-
ties…of an affi liated entity” when the New York entity 
is either an “agent”59 or a “mere department”60 of the 
foreign corporation.61 To determine whether an agency or 
mere department relationship exists such that the exercise 
of jurisdiction would be appropriate, courts “look to re-
alities rather than to formal relationships.”62

The reality here is that the Trustee has repeatedly 
seen service providers to Madoff feeder funds working 
within the framework of multinational banking institu-
tions that have a strong presence in New York—and cor-
responding frequently with their New York counterparts 
in order to establish and maintain their relationships with 
the Madoff feeder funds and to cultivate additional busi-
ness from those funds. Those types of contacts have been 
held suffi cient to establish personal jurisdiction against 
foreign defendants.63

b. Reasonableness

In addition to the minimum contacts component of 
the jurisdictional inquiry, the Trustee must consider the 
question of whether the court’s exercise of personal ju-
risdiction over a foreign defendant would be reasonable 
under the circumstances. This question is often framed 
as whether subjecting a foreign defendant to jurisdiction 
in the United States would comport with “traditional no-
tions of fair play and substantial justice.”64 Courts exam-
ine the “totality of the circumstances to determine wheth-
er a foreign defendant has “purposely avail[ed] itself of 
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(2) the unfairness of imposing jury duty on a community 
with no relation to the litigation; (3) the ‘local interest in 
having localized controversies decided at home’; and (4) 
avoiding diffi cult problems in confl ict of laws and the ap-
plication of foreign law.”85

The application of these individual factors in each 
specifi c case naming a foreign defendant is likely to differ. 
With respect to the private interest factors, courts in the 
Second Circuit have typically decided that the existence 
of cooperative evidence-gathering mechanisms, like the 
Convention of 18 March 1970 on the Taking of Evidence 
Abroad in Civil or Commercial Matters (the “Hague 
Evidence Convention”),86 neutralize the fi rst two fac-
tors.87 With respect to the public interest factors, courts 
in the Second Circuit have typically been unwilling to 
recognize any administrative diffi culties with court con-
gestion88 and have been very clear that they have the req-
uisite expertise and experience to decide confl ict-of-laws 
issues and, where necessary, apply foreign law.89 The one 
public interest factor that, in all cases, will weigh in favor 
of the Trustee is the local interest in adjudicating the case. 
Finally, it is not the Trustee’s burden to prove that the fac-
tors weigh in his favor. Rather, foreign defendants bear 
the burden of proving that these factors not only weigh in 
their favor, but weigh so heavily in their favor that the court 
should dismiss on the ground of forum non conveniens.

B. Procedural Discovery Challenges

The Trustee also must consider potential procedural 
discovery challenges associated with foreign defendants 
sued in the United States, as well as from non-parties 
located abroad from whom the Trustee seeks to obtain rel-
evant evidence.90 Challenges that have arisen already in 
the discovery context have included consideration of cus-
tomer privacy, service of process, blocking statutes and 
other confi dentiality considerations.91 There are a number 
of mechanisms available to the Trustee when seeking dis-
covery—including the Federal Rules of Civil Procedure, 
the Hague Evidence Convention and international judi-
cial assistance. The best mechanisms in a given matter 
may depend on whether the discovery being sought is 
from a party defendant to the Trustee’s litigation or from 
a non-party located abroad.

1. Discovery from Foreign Defendants

In litigation against a foreign defendant, discovery is-
sues sometimes arise when the foreign defendant opposes 
discovery because it represents that it has a contradictory 
obligation to comply with a foreign country’s “blocking 
statute.”92 In addition to citing blocking statutes, a for-
eign defendant seeking to resist or restrict discovery may, 
depending on its jurisdiction, also raise issues of “bank 
secrecy” (e.g., Swiss banks) and “data privacy” (relating 
to underlying customers).93

Defendants may often argue that discovery must 
proceed under the mechanisms established by the Hague 

consider whether the alternative forum proposed by the 
defendants is adequate.75 Third, it must balance the pub-
lic and private interest factors implicated in the plaintiff’s 
choice of forum.76

a. Deference Given to a U.S. Plaintiff’s Choice of Its 
Home Forum

Because of the substantial deference given to a U.S. 
plaintiff’s choice of its home forum in the Second Circuit, 
unless a foreign defendant can present evidence that a 
U.S. plaintiff was motivated by strategic forum-shopping 
reasons when initiating the action,77 “the balance of inter-
ests must strongly favor the defendant to justify dismissal 
of [a] plaintiff’s complaint” on the ground of forum non 
conveniens.78 Indeed, the Second Circuit has emphasized 
that “unless the balance is strongly in favor of the de-
fendant, the plaintiff’s choice of forum should rarely be 
disturbed.”79 It is highly unlikely, if not impossible, for 
any of the foreign defendants in cases brought by the 
Trustee in the Bankruptcy Court for the Southern District 
of New York—where he was appointed—to establish that 
the Trustee’s choice of forum was motivated by strategic 
“forum-shopping.”80 Accordingly, the Trustee’s choice of 
forum will be entitled to signifi cant deference.

b. Existence of Adequate Alternative Forum

The Second Circuit characterizes a defendant’s 
proposed “alternative forum [a]s adequate if the defen-
dants are amenable to service of process there, and if it 
permits litigation of the subject matter of the dispute.”81 
Moreover, a change in substantive law does not normally 
receive substantial weight in the overall inquiry.82 Given 
this rubric, it is anticipated that a number of foreign de-
fendants might be able to establish that there is an ade-
quate alternative forum in which the case can be heard.83 
Nevertheless, this will not be dispositive of the forum non 
conveniens motion. Because of the deference that the court 
must afford the Trustee’s choice of a U.S. forum, a foreign 
defendant seeking to dismiss the Trustee’s action on fo-
rum non conveniens grounds must demonstrate that the 
balance of public and private interest factors weighs so 
strongly in its favor that dismissal would be appropriate. 
This is seen as unlikely in the Trustee’s actions.

c. Balancing of Relevant Public and Private Interest 
Factors

The Second Circuit has identifi ed the following 
private interest factors as relevant to the forum non con-
veniens inquiry: (1) ease of access to evidence; (2) the 
availability of compulsory process for the attendance of 
unwilling witnesses; (3) the cost of willing witnesses’ 
attendance; (4) if relevant, the    possibility of a view of 
premises; and (5) all other factors that might make the 
trial quicker or less expensive.84 It has also identifi ed the 
following public interest factors as relevant: “(1) admin-
istrative diffi culties associated with court congestion; 
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way that U.S. domestic discovery would.”104 If, however, 
a foreign non-party witness is unwilling to come to the 
United States, the Trustee must utilize the methods avail-
able under the Hague Evidence Convention, where ap-
plicable,105 unless the witness is otherwise subject to the 
court’s subpoena power and personal jurisdiction.106 In 
countries that are not signatory to the Hague Evidence 
Convention, the Trustee’s options for gathering evidence 
will depend on the internal laws of each country.107 Some 
jurisdictions, like Canada, appear to be quite accommo-
dating to U.S. discovery efforts. Whereas others may, in 
the case of an unwilling non-party witness, require the 
Trustee to proceed via letters rogatory. 

Of course, in all jurisdictions, the Trustee will face 
the nearly universal aversion to broad, U.S.-style pre-trial 
discovery. Nevertheless, thus far, the Trustee has been 
successful in obtaining targeted information necessary for 
his investigation and litigations with the assistance of lo-
cal counsel, targeted discovery requests, and the general 
willingness of even non-parties to discuss the Madoff af-
fair and how they were personally affected.

C. Enforceability Abroad of Judgments Rendered in 
the United States

Many of the foreign defendants named by the Trustee 
will not have assets in the United States. This makes the 
enforceability of U.S. judgments abroad critical to the 
Trustee’s recovery. In addition, the Trustee must strategi-
cally consider how to proceed when defendants have 
sought bankruptcy protection abroad. 

1. Generally

The United States is not party to any bilateral or 
multinational treaty dealing with recognition or enforce-
ment of foreign judgments. In fact, international treaties 
do not play a particularly important role in the judgment 
enforcement context except with respect to certain re-
gional agreements, most notably the European Regulation 
on Jurisdiction and the Recognition and Enforcement of 
Judgments in Civil and Commercial Matters.108 In any 
case, the enforcement abroad of judgments rendered in 
the United States is, by and large, a matter of the national 
law of each individual country in which a successful U.S. 
plaintiff seeks enforcement. As noted in Part I above, this 
means that the Trustee has had to consider, encounter, 
and interact with the judgment recognition and enforce-
ment regime of more than a dozen countries.109

“[I]n looking comparatively at transnational recogni-
tion and enforcement practice, one fi nds a basic similar-
ity of frameworks in the national laws of the various 
countries, even though the solutions may be slightly 
different.”110 Notwithstanding the particularities of each 
individual country, “most countries agree that recogni-
tion and enforcement of foreign judgments is appropriate, 
subject to particular limitations. And most agree on the 
criteria that should be considered in shaping recogni-

Evidence Convention rather than under the Federal Rules 
of Civil Procedure. In the often-quoted Aérospatiale case, 
the Supreme Court characterized the procedures set forth 
in the Hague Evidence Convention as “optional” and ex-
pressly held that “the Hague Convention does not divest 
the District Court of jurisdiction to order discovery under 
the Federal Rules of Civil Procedure.”94 Moreover, the 
Supreme Court in Aérospatiale established “that a foreign 
blocking statute does not deprive an American court of 
the power to order a party subject to its jurisdiction to 
produce evidence even though the act of production may 
violate the statute.”95 With specifi c reference to the French 
blocking statute, the Court observed that “the language 
of the [foreign blocking] statute, if taken literally, would 
appear to represent an extraordinary exercise of legisla-
tive jurisdiction by [a foreign government] over a United 
States district judge.”96

Aérospatiale directs the lower courts to consider fi ve 
factors in deciding whether comity allows a foreign law 
to limit discovery: (1) the importance to the…litigation of 
the documents or other information requested; (2) the de-
gree of specifi city of the request; (3) whether the informa-
tion originated in the United States; (4) the availability of 
alternative means of securing the information; and (5) the 
extent to which noncompliance with the request would 
undermine important interests of the United States, or 
compliance with the request would undermine important 
interests of the state where the information is located.97 
The fi fth Aérospatiale factor—the balancing of national in-
terests—has been characterized as the “most important,” 
because “it directly addresses the relations between sov-
ereign nations.”98

In addition to the fi ve Aérospatiale factors, the Second 
Circuit has directed lower courts to consider the follow-
ing two additional factors when a foreign defendant rais-
es a foreign blocking statute in opposition to discovery: 
(1) any hardship the responding party would suffer if it 
complied with the discovery demands; and (2) whether 
the responding party has proceeded in good faith.99 
Utilizing these factors, courts in the Second Circuit have 
consistently found the French blocking statute unworthy 
of enforcement as a matter of comity.100 And, recently, the 
Southern District of New York found the same with re-
spect to China’s bank secrecy law.101

The Second Circuit has long recognized that trustees 
of the Securities Investor Protection Corporation “vindi-
cate important public interests.”102 Moreover, courts in 
the Second Circuit have characterized as an important 
national interest the enforcement of statutory schemes 
that are designed to ensure the integrity of the U.S. fi nan-
cial markets.103 In this case, there is a strong balance of 
national interests in favor of the Trustee. 

2. Discovery from Foreign Non-Parties

If a foreign non-party witness is willing to come to 
the United States, “discovery may proceed in the same 
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under Rule 6.20 of the Civil Practice Rules.119 The British 
High Court of Justice Court of Appeal held in Rubin 
that a foreign bankruptcy proceeding to recover money 
from debtors could be recognized and enforced under 
the Model Law, despite the fact that the foreign proceed-
ing was distinct from the primary, collective insolvency 
proceedings.120 The effects of the holding in Rubin, which 
changed the landscape dramatically, are still unknown. 
Thus far, Rubin has affected the efforts of the Trustee as 
discussed further in Part V below.121

D. Extraterritorial Application of U.S. Law: the 
Morrison Issue

1. Overview—The Supreme Court’s Decision in 
Morrison

Another challenge and strategic consideration fac-
ing the Trustee (which was not a direct issue when the 
Trustee was appointed in 2009), is the so-called “Morrison 
issue,” namely whether the Code can properly be applied 
to foreign defendants and foreign transfers. In June 2010, 
the Supreme Court issued Morrison v. National Australia 
Bank,122 which served in the context of a federal securities 
litigation to circumscribe signifi cantly extraterritorial ap-
plication of U.S. securities law. In Morrison, the Supreme 
Court reaffi rmed the traditional presumption against ex-
traterritoriality articulated by the Supreme Court in EEOC 
v. Aramco,123 and overturned nearly three decades of 
jurisprudence that extended application of the anti-fraud 
provisions of the U.S. securities laws based on either the 
“conduct test” or the “effects test.”

The concurring Justices, Stevens and Ginsburg, 
took issue with the majority for focusing too narrowly 
on statutory text as the ultimate pronouncement of 
Congressional intent. The concurring Justices pointed out 
that “even Aramco—surely the most extreme application 
of the presumption against extraterritoriality…contained 
numerous passages suggesting that the presumption may 
be overcome without a clear directive.”124 In addition, 
the concurring Justices noted that Supreme Court “cases 
both before and after Aramco make perfectly clear that 
the Court continues to give effect to ‘all available evidence 
about the meaning’ of a provision when considering 
its extraterritorial application, lest we defy Congress’ 
will.”125

2. Morrison and the Bankruptcy Code

Many Madoff defendants in actions brought by the 
Trustee are now relying on Morrison in support of motions 
to withdraw the reference to Bankruptcy Court, as well as 
motions to dismiss.126 The relationship between Morrison 
and the Code remains an open issue. In fact, since the 
Morrison decision was issued, some courts have simply al-
lowed a trustee to recover transfers of Customer Property 
from foreign defendants without analyzing whether this 
constituted an extraterritorial application of the Code.127

tion and enforcement practice, even when they come 
to different resolutions about which of those criteria to 
adopt.”111 In fact, in recent years, “even some notable 
outliers to judgment recognition, such as Sweden and 
the Netherlands, have carved out judicial exceptions to 
non-recognition, and in 2004 Belgium changed its revision 
au fond procedure, such that review on the merits is no 
longer permitted.”112

While the legal framework of judgment enforcement 
practice is similar in many countries, interpretation of the 
applicable laws and/or cases tends to differ in the fol-
lowing fi ve important areas: (1) the types of judgments 
that should be entitled to enforcement;113 (2) the appro-
priate criteria applied to determine whether a particular 
proceeding was fair and impartial such that enforcement 
of the resulting judgment would be appropriate; (3) the 
extent to which a foreign judgment must violate national 
public policy such that refusal to enforce that judgment 
would be appropriate; (4) the suffi ciency of the jurisdic-
tional link between the defendant and the forum from 
which the judgment was issued; and (5) whether reci-
procity is a necessary prerequisite to enforcement.114

Of these fi ve criteria, the type of judgment and the 
jurisdictional link between the foreign defendant and the 
United States are likely to be the most critical factors to 
any judgment obtained by the Trustee against a foreign 
defendant. To evaluate the suffi ciency of the jurisdiction-
al link, countries “will generally consider from their own 
perspective whether the original forum was an appropri-
ate place to litigate the dispute such that the resulting 
judgment” should be enforced.115 National practice with 
respect to this particular criterion varies signifi cantly. 

Some countries, like Germany and Italy, employ 
what is referred to as “the ‘mirror principle’: that is, if a 
country permits the exercise of a particular basis of juris-
diction over a foreign defendant by its courts, it will ac-
cept a similar assertion of jurisdiction by a foreign court 
as an appropriate basis of jurisdiction in the recognition/
enforcement context.”116 In other countries, like France, a 
foreign court is deemed to have jurisdiction for purposes 
of enforcing a foreign judgment if there is a signifi cant 
link between the foreign court and the French defendant 
(a “lien caracterise”) as long as the plaintiff’s choice of fo-
rum was not fraudulent.117

2. Rubin v. Eurofi nance SA

In contrast, in England the approach has traditionally 
been substantially different. Prior to the seminal Rubin 
v. Eurofi nance SA case,118 which carved out a special 
exception for default judgments rendered in the bank-
ruptcy context, England accepted far more limited bases 
on which a foreign court could exercise jurisdiction for 
purposes of recognition/enforcement (namely, presence, 
residence, and various forms of consent/submission to 
jurisdiction) than those exercised by the English courts 
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extraterritorial application. This proposition is supported 
by case law.135 

4. Legislative History Supports the Proposition 
that Section 550 of the Bankruptcy Code Applies 
Extraterritorially

In addition to the text of the Code, the legislative his-
tory supports the notion that Section 550 applies extra-
territorially.136 Congress specifi cally provided the bank-
ruptcy courts with a broad jurisdictional grant so that 
“under appropriate circumstances,” they could “assert in-
solvency jurisdiction outside [the] territorial limits” of the 
United States.137 In its discussion of an early version of 
Section 550, the Commission on the Bankruptcy Laws of 
the United States disapproved of variations in treatment 
between domestic and foreign subsequent transferees.138 
Thus, when determining whether Section 550 applies 
extraterritorially, courts should take into account the fact 
that the purpose of the Code is to facilitate marshaling the 
debtor’s assets and to enable an equitable distribution of 
such assets.139 

IV. The Austrian Perspective: What Happens if 
the Cowboy Leaves the Saloon?

A. Introduction

According to the Merriam Webster Dictionary, a 
cowboy is a person who tends cattle. The British Collins 
dictionary defi nes a cowboy also as a person who is an 
irresponsible or unscrupulous businessman. Similarly, a 
saloon can be understood in different ways in the United 
States and in Britain. Either as a bar serving spirits or—in 
Britain—as a closed car with four doors, front and rear 
seats, and a separate trunk. In the United States, that type 
of car body would usually be referred to as a sedan.

Based on these defi nitions, in the United States the 
statement “the cowboy leaves the saloon” would gener-
ally be understood in such a way that the cattle caretaker 
is stepping out of the bar. In Europe, quite differently, it 
could be an unscrupulous businessman stepping out of a 
limousine.

When even in countries sharing the same language 
the same term terms can have other meanings, even big-
ger problems arise when another language is being used. 
The issue is magnifi ed when it comes to legal language. 
Legal terms as understood by a U.S. lawyer may, and of-
ten will, have an entirely different meaning in Europe. A 
different meaning can go so far that an entirely different 
legal concept is designated by a similar term.

This Part IV attempts to address that “translational” 
problem between the United States and Europe and, in 
particular, to address practical issues that come up if a 
trustee appointed under U.S. insolvency laws needs to act 
in Europe and requires judicial assistance from European 
courts or authorities. These may include the following 
tasks:

In other substantive areas of law, the lower courts 
have adopted tests that best refl ect the particular statute 
at issue when determining whether the presumption 
against extraterritoriality is triggered. For example, in the 
securities context, the Southern District of New York has 
characterized the Exchange Act as focusing on domestic 
transactions.128 In the RICO context, courts in the Second 
Circuit have characterized the relevant focus as the do-
mestic enterprise.129 

One might expect the courts to adopt a similar, 
statute-specifi c approach with respect to the Code. If that 
is the case, courts may continue to employ the “center of 
gravity” test that bankruptcy courts have traditionally re-
lied upon for determining whether a particular provision 
of the Code requires an extraterritorial application of the 
Code.130 For example, in Maxwell Comm. Corp. v. Barclays 
Bank (In re Maxwell),131 the Bankruptcy Court stated the 
following with respect to extraterritoriality: 

Not every transaction that has a foreign 
element represents an extraterritorial 
application of our laws. The Court must 
look at the facts of a case to determine 
whether they have a center of gravity out-
side the United States. Thus, for example, 
a transfer made in the U.S. by a foreign 
national to a foreign national conceivably 
could be considered a domestic transac-
tion. So, too, a transfer made overseas to 
a U.S. creditor of a U.S. debtor could be 
considered a domestic transaction. 

The Maxwell court warned that characterizing any 
transfer that occurs partially outside the borders of the 
United States as extraterritorial “would have potentially 
dangerous implications” as a creditor could “simply ar-
range to have the transfer made overseas” in order to 
characterize it as extraterritorial.132 

3. The text in the Bankruptcy Code Supports 
Extraterritorial Application 

Whether or not courts will continue to apply the 
“center of gravity” test in the bankruptcy context, there 
is textual support to conclude that the Code, Section 550 
in particular (which vests the Trustee with authority to 
recover avoidable transfers), applies extraterritorially. 
Section 541 of the Code defi nes “property of the estate” 
as comprising property “wherever located and by whomever 
held,” including property located abroad.133 Moreover, 
Section 1334(e) of the U.S. Code, governing the judiciary 
and judicial procedure, confers upon the district court in 
which a bankruptcy case is commenced exclusive in rem 
jurisdiction over all of the property of the estate, “wher-
ever located.”134 Because avoidable and, alternatively, 
avoided transfers are considered “property of the estate,” 
it follows that Section 550 is properly viewed as having 
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of reciprocity, under which courts would have to rely on a 
decision of the Ministry of Justice, breached the constitu-
tional requirement of separation of powers. With removal 
of that requirement, it has become clear that the Austrian 
law requirement that courts must provide legal assistance 
is no longer dependent upon reciprocity.140

C. Insolvency

The fi rst issue that arises is how to translate the term 
insolvency into concepts understood in Europe. The 
Insolvency Regulation141 attempts to fi nd a common defi -
nition for insolvency within Europe. It does so by provid-
ing general confi nes in its Article 1: Under Article 1, insol-
vency proceedings entail the partial or total divestment of 
a debtor and the appointment of a liquidator. The Insolvency 
Directive then specifi cally lists the proceedings for each 
Member State which fall under its scope. For the United 
Kingdom these are, for example: (i) winding up by or 
subject to the supervision of the court; (ii) creditors’ vol-
untary winding up (with confi rmation by the court); (iii) 
administration; (iv) voluntary arrangements under insol-
vency legislation; and (v) bankruptcy or sequestration. 
The E.U. Insolvency Regulation then generally exempts 
certain fi nancial businesses from its application, such as 
insurance undertakings, credit institutions, and certain 
investment undertakings. The Insolvency Regulation also 
defi nes “winding-up proceedings” as proceedings involv-
ing realizing the assets of the debtor, including where the 
proceedings have been closed by a composition or other 
measure terminating the insolvency, or closed by reason 
of the insuffi ciency of assets.

Under Article 15 of the Insolvency Regulation, the 
effects of insolvency proceedings on a pending lawsuit 
concerning an asset or a right of which the debtor has 
been divested are to be governed solely by the law of 
the Member State in which that lawsuit is pending. That 
provision gave rise to a heated debate a short while ago 
in the Elektrim case, when a U.K. court had to decide if a 
Polish law under which an arbitration clause became inef-
fective in the event of the opening of insolvency proceed-
ings would have an effect on arbitrations pending in the 
U.K. The U.K. court denied such legal effect, on the basis 
of Article 15 and also in reliance on Austrian Supreme 
Court decisions in that respect. When the same issue was 
brought in front of the Swiss Supreme Court, it could not 
rely on E.U. norms and thus gave effect to the Polish law 
and declared the arbitration clause to be ineffective.

Section 240 of the Austrian Insolvency Code provides 
for the recognition of foreign insolvency proceedings 
in Austria on the basis of Austrian national insolvency 
law.142 Accordingly, foreign insolvency proceedings are 
to be recognized in Austria if the prerequisites, i.e., (i) 
focus on the debtor’s interest in another country, and (ii) 
similarity of the insolvency proceedings, are met.143 This 
is generally true for decisions rendered in U.S. insolvency 
proceedings.144

• Will the powers of a U.S. trustee be recognized in 
Europe, or will it be necessary to open secondary 
insolvency proceedings for that purpose?

• How can European individuals or entities be prop-
erly served?

• Will a Rule 2004 subpoena be given effect?

• What can be done to overcome the fact that
U.S.-style discovery may not be admissible?

• To what extent can a U.S.-appointed trustee coop-
erate with foreign criminal authorities?

These issues will be addressed herein from an inter-
national, a European, and an Austrian law perspective. 
After a discussion of general aspects, the different re-
gimes in connection with insolvency, civil law and crimi-
nal law will be described.

B. General

As a general rule, the European courts take a func-
tional approach and thus attempt to determine if their 
home concept corresponds to the concept in regard to 
which judicial assistance is being sought. Consequently, 
if a U.S. insolvency trustee acts abroad, that trustee’s acts 
may not always trigger the foreign insolvency rules but, 
depending on their nature, may also fall within other 
legal concepts. In particular, there are three distinct and 
separate fi elds under which such acts may fall: insolven-
cy law; civil law; and criminal law.

Consequently, when a U.S. trustee requires service of 
documents in Austria, such as the fi ling of a common law 
complaint against persons or entities residing in Austria, 
several aspects may need to be taken into account. As to 
the powers of the trustee, the general insolvency provi-
sions may give guidance. As to the service of documents, 
general civil law rules will need to be regarded. As to the 
discovery connected with the complaint, criminal law 
provisions could be relevant.

Once the legal nature of the cross-border act is deter-
mined, the next issue is to fi nd out whether there are any 
multinational or bilateral treaties or other instruments 
which govern the judicial assistance between the U.S. 
and Europe in that respect. Even without an explicit trea-
ty, legal assistance can be based on comity or the customs 
of international law. Austrian authorities, for example, 
abide by the Hague Service Convention, even though 
Austria is not a party to the Convention.

Reciprocity is often a prerequisite for a state to pro-
vide legal assistance to another state. In fact, in Austria 
until 1983 the reciprocity requirement for judicial as-
sistance in civil law matters was explicitly stipulated by 
law. However, this provision was removed with a reform 
of the Civil Procedure Act in 1983, implementing a deci-
sion of the Federal Constitutional Court that had found 
that the required procedure for establishing the existence 
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Austrian Ministry of Justice has furthermore issued de-
crees to specify international judicial assistance.159 

E. Criminal Law

Legal assistance in criminal matters can be based on 
the following multilateral Treaties:

• United Nations Convention of 15 November 2000 
against Transnational Organized Crime.

• Agreement on Mutual Legal Assistance between 
the European Union and the United States of 
America signed on 1 February 2003 (entered into 
force on 25 June 2010).

• Agreement on Extradition between the European 
Union and the United States of America signed on 1 
February 2003 (entered into force on 25 June 2010).

Between Austria and the U.S. certain treaties have 
been concluded:

• Treaty between the Republic of Austria and the 
United States of America on mutual legal as-
sistance in criminal matters (“Mutual Legal 
Assistance Treaty”) signed 23 February 1995.160 
Supplemented by the Protocol to the Mutual Legal 
Assistance Treaty, as contemplated by Article 3(2) 
of the Agreement on Mutual Legal Assistance be-
tween the European Union and the United States 
of America signed 25 June 2003; in force since 1 
February 2010.161

• Extradition Treaty between the Austrian Republic 
and the United States of America signed 8 January 
1998.162 Supplemented by the Protocol to the 
Extradition Treaty, as contemplated by Article 3 
(2) of the Agreement on Extradition between the 
European Union and the United States of America 
signed 25 June 2003; in force since 1 February 
2010.163

• Treaty between the Austrian Republic and the 
United States of America on the sharing of 
confi scated proceeds of crimes (Asset Sharing 
Agreement); in force since 15 March 2011.164

• Treaty between the Austrian Republic and the 
United States of America on the intensifi cation of 
cooperation with regards to the prevention and 
fi ghting against criminal offenses; signed on 15 
November 2011, but not yet in force.

On a general European Union level, the mutual assis-
tance in criminal matters between Member States is pri-
marily governed by the Council Act of 29 May 2000, es-
tablishing, in accordance with Article 34 of the Treaty on 
European Union, the Convention on Mutual Assistance 
in Criminal Matters between the Member States of the 
European Union.165 The Convention is accompanied by 
numerous additional documents setting up a framework 

Despite the broad language of the Austrian insolven-
cy law, Austrian courts will not automatically recognize 
every decision of a foreign insolvency court. Only such 
decisions will be recognized which are required in con-
nection with the insolvency proceedings. In that respect, 
the Austrian law will generally rely on the foreign law. 
Also, as a general rule, if a decision is made in the insol-
vency proceedings that requirement will prima facie be 
deemed to have been met. Claims aimed at voiding trans-
actions will typically not be considered under Austrian 
law to fall under that rule, since these are asserted in 
Austria in separate proceedings.

D. Civil Law

International judicial assistance in civil law matters is 
primarily governed by the Hague Conventions, to which 
a large number of states have acceded and which form an 
international level on the “standard” for cross-border ju-
dicial assistance. In particular the following instruments 
are relevant.

• The Hague Statute.145 This sets out the general 
framework for instruments under the Hague 
Convention and has also been ratifi ed by the 
United States.

• The Hague Civil Procedure Convention.146 The 
United States is not a Contracting State to this 
Convention.

• The Hague Service Convention.147 The United 
States is a party to this Convention. Although 
Austria is not a party, Austria nevertheless applies 
this Convention in practice out of comity.

• The Hague Evidence Convention.148 The United 
States is a party to this Convention, but Austria is 
not. 

Judicial assistance in civil law matters is governed 
by a number of instruments on the European Union 
level. First and foremost is the Brussels I Regulation,149 
which in particular contains rules on preliminary mea-
sures150 and recognition and enforcement of foreign 
decisions,151 and, on a broader basis, there is the Lugano 
Convention.152 Furthermore the Service Regulation153 and 
the Evidence Regulation154 contain relevant provisions.

Beyond the Conventions and Regulations, Austrian 
courts have, irrespective of reciprocity, a general duty to 
provide legal assistance to any foreign court. That is part 
of Austrian civil procedure, as set forth in Sections 38 
through 40 of the Austrian Jurisdiction Code.155

The provisions of legal assistance are supplemented 
in Austria by a number of other laws: the Federal Act on 
the Service of Offi cial Documents156 regulates the service 
of documents; and the Austrian Code on Civil Procedure 
Code (ACCP) contains further provisions regarding 
service of documents157 and taking of evidence.158 The 
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A pragmatic development of universal-
ism, moving toward the ultimate goal 
within the practical limits established 
by the markets and by local laws at any 
particular time and place… On a national 
legislative level [note: the reference to 
legislation is not thought to exclude com-
mon law developments along the same 
lines], it presses for less rigid rules for 
multinational debtors. Under existing 
laws, it adopts a worldwide perspective 
that seeks results as close to those achiev-
able under a true universalism as nation-
al laws will permit in the circumstances 
of each case.170

Professor Westbrook also coined the phrase “grab 
rule” as another term for territorialism or pluralism, 
where local courts deal with local assets for local creditors 
rather than submitting to a single, international process. 
It is the opposite of universalism. He considered that such 
an approach is outdated in the modern world since: “[t]he 
local availability of valuable assets will often be fortuitous 
and unpredictable and will grow even more unpredict-
able as assets become ever more quickly transferable from 
country to country.”171 

While the above encapsulates trends in English insol-
vency law, the principle of private international law that 
has prevailed for over one hundred years is more protec-
tionist. Put simply, a judgment in personam of a foreign 
court was, until recently, not enforceable by the English 
court under English common law unless the judgment 
debtor submitted in some way to the jurisdiction of the 
foreign court. That submission does not merely occur by 
the judgment debtor carrying on business in the territory 
of the foreign court, since that is relevant to the matters 
underlying the claim itself. Rather, the court looks to see 
whether the judgment debtor brought itself within the 
scope of the foreign proceedings. This could be a con-
tractual submission to the jurisdiction of the court or it 
could be by virtue of the service of proceedings on the 
party while that party is voluntarily present in the foreign 
territory.

Recent cases, culminating in Rubin, have changed 
this. The courts have carved out a separate class of 
judgment—those deriving from bankruptcies—which 
are treated differently. For the avoidance of doubt, this 
deals with the common law position. The EC Insolvency 
Regulations and the implementation by certain states of 
the UNCITRAL Model Law on Insolvency govern the 
recognition and enforcement of foreign bankruptcy pro-
ceedings between those states. It will be for the Supreme 
Court in Rubin to decide whether this approach should 
now remain the law.

for cooperation in criminal matters, including rules on 
the standing of victims in criminal proceedings, simpli-
fi ed extradition procedures, exchange of information 
from criminal records, mutual recognition of orders 
freezing property or evidence, the European evidence 
warrant, fi nancial penalties, etc.166

On a national Austrian level, in criminal matters the 
Public Prosecutor Offi ce is generally competent to per-
form judicial assistance for both domestic and foreign 
judicial authorities.167

V. The British Perspective: A Summary of Rubin 
v. Eurofi nance and “Universal Bankruptcies”

The Rubin case has the potential to change over one 
hundred years of English law, if the Supreme Court (the 
highest court in the U.K. and, in effect, the highest court 
of the various off-shore jurisdictions in which the Trustee 
is pursuing bankruptcy claims) upholds the decision of 
the Court of Appeal when it considers the case in May 
2012. The Trustee has “intervened” in the case and so will 
have an infl uence on the outcome. This summary looks 
at the impact of Rubin on the enforceability of bankruptcy 
judgments internationally, which is an ongoing process 
in the Madoff liquidation. Similar issues arise (but are 
not covered here) in relation to the coordination of inter-
national bankruptcies (as opposed to the enforcement of 
judgments across borders).

A. The Big Picture

Universalism in bankruptcies has been a long-held 
aim of English and U.S. law. In England: 

The principle of modifi ed universal-
ism has been the golden thread running 
through English cross-border insolvency 
law since the 18th century. That principle 
requires that English courts should, so 
far as is consistent with justice and U.K. 
public policy, co-operate with the courts 
in the country of the principal liquida-
tion to ensure that all the company’s as-
sets are distributed to its creditors under 
a single system of distribution… Full 
universalism can be attained only by 
international treaty. Nevertheless, even 
in its modifi ed and pragmatic form, the 
principle is a potent one.168

This view was followed in Rubin in the Court of 
Appeal: “There should be a unitary bankruptcy proceed-
ing in the court of the bankrupt’s domicile which receives 
world-wide recognition and it should apply universally 
to all the bankrupt’s assets.”169

In the U.S., Professor Jay Westbrook has ad-
opted similar views and coined the phrase “modifi ed 
universalism”:
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all of the value of a company, leaving 
employees in many countries without the 
benefi t of their statutory priorities.172

“The reductions in cost for many millions of transac-
tions would benefi t the local citizens of any given country 
far more than any net loss they might suffer in particular 
defaults.”173 

C. The Practical Position if Rubin is Upheld by the 
Supreme Court:

If the Supreme Court upholds the Court of Appeal’s 
decision in Rubin, then it is likely to be in a way that al-
lows a foreign (i.e., non-U.K., non-Cayman Islands/ BVI/
Bermudian/Gibraltarian, etc.) bankruptcy trustee with a 
properly obtained default bankruptcy judgment (such as 
an avoidance claim but not an ordinary civil claim which 
just happens to be brought by the bankruptcy trustee) to 
ask (but, really, require) the local court which is bound 
by the decision in Rubin to enforce that judgment as if it 
were a judgment of the local court. It is likely that the lo-
cal court will need to recognize the bankruptcy judgment 
as deriving from a bankruptcy claim that is similar to one 
in the territory of the local court (but it is clear that most 
mature legal systems have similar anti-avoidance claims 
in bankruptcies, so there will usually be adequate similar-
ity) and that there is no public policy ground (such as a 
fraudulently obtained judgment) that would override the 
local court’s obligation to assist. In essence, it will no lon-
ger be an effective defense strategy to avoid submitting to 
the jurisdiction of the trustee’s home court. 

Indeed, a judgment debtor’s decision to try to avoid 
submitting to the trustee’s home court’s jurisdiction has 
been criticized in a number of recent cases, including 
Rubin in the Court of Appeal. The English judges have 
seen this approach to trying to avoid liability as some-
what distasteful. For example, Lord Ward in Rubin (Court 
of Appeal):

The respondents were fully aware of 
the claims being brought against them. 
After taking advice they chose not to 
participate in the New York proceedings. 
They took their chance that it would 
be diffi cult to bring proceedings [in the 
U.K.], possibly because [the plaintiff] is 
not amenable to winding up; possibly be-
cause the greater part of the transactions 
impugned in New York could not have 
been attacked here because the repugnant 
activity took place before 4 April 2006 
when the EC Insolvency Regulations 
came into effect. Whatever their reasons, 
they made an informed judgment. I have 
no sympathy for them when it transpires 
that they were wrong.174

B. The Economic Issues

The lead taken by English courts in universalism 
can be explained by those courts identifying from the 
eighteenth century that such an approach would benefi t 
English businesses, which were trading internationally 
to a far greater extent than businesses from the countries 
with which they traded. When considered in an “England 
versus the rest of the world” context, the English courts 
could see that, overall, English businesses would benefi t 
from the promulgation of a universalist approach to en-
able assets to be distributed through a central process 
regardless of where in the world they were situated. In 
the eighteenth century, English companies were doing 
business the world over, to a greater extent than perhaps 
any other nation.

There is, therefore, a strong economic underpin-
ning to the whole idea of a bankruptcy judgment being 
enforceable against a defendant in circumstances where 
a judgment in personam is not. Professor Westbrook de-
scribes the economic benefi ts of universalism in the fol-
lowing way:

If every creditor knows in advance that 
the debtor’s home-country [ie COMI] 
avoidance rules will be applied to all pre-
bankruptcy transactions, the costs and 
risks of credit extension under various 
circumstances will be far more predict-
able than they are today. For example, 
the extent and timing of permissible 
setoffs will be known, so that the benefi ts 
of requiring maintenance of balances 
in lending banks can be calculated. The 
costs and benefi ts of obtaining security 
can be better predicted as well, in part 
because the degree of protection pro-
vided to the unsecured creditor body can 
be assessed. Even more obviously, credi-
tors will be better situated to evaluate 
the competing risks presented by a pro-
posed restructuring of a troubled debtor, 
knowing the extent to which self-help by 
non-cooperating creditors will be curable 
through a bankruptcy fi ling.

Such a cooperative regime would have 
the further advantage of serving the 
distributional policies of one highly in-
terested state in each case, as opposed to 
the present situation where the ultimate 
worldwide distribution is frequently 
inconsistent with the policies, including 
the common policies, of all interested 
states. For example, the effect of chaos in 
the management of multinational default 
may be to permit sophisticated creditors 
to evade all avoidance rules and seize 
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The outcome mentioned above, if it happens, has 
the effect of enabling U.S. bankruptcy law to be enforced 
across the world (or so much of the world as is subject 
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certain legal questions must be thoroughly analyzed prior 
to any effort to identify and locate such assets. It is im-
perative to understand the interplay among the laws of 
all competing jurisdictions. Based on documents or other 
information in a trustee’s possession, the fi rst step is to 
identify all the jurisdictions where relevant individuals, 
entities, and, ultimately, assets may be located. 

Then, if applicable, it is critical to identify and un-
derstand any cross-border insolvency rules that may be 
germane to the bankruptcy proceedings. These structures 
can simplify the task and promote a salutary interna-
tional comity that will ease a trustee’s efforts abroad. 
As set forth fully in the previous article,3 Chapter 15 of 
the U.S. Bankruptcy Code incorporates the Model Law 
on Cross Border Insolvency of the U.N. Commission on 
International Trade Law (“UNCITRAL”). The Model Law 
serves to aid cooperation, legal certainty, and fair and ef-
fi cient administration of cross-border insolvencies among 
U.S. courts, trustees, and debtors, and foreign courts and 
authorities.4 The general trend toward principles of “uni-
versality” in bankruptcy favors recognition of a single 
proceeding, even for default orders.5 

B. Competing Foreign Bankruptcies

A common complication is when foreign parties, such 
as investors or even potential targets of adversary pro-
ceedings in the United States (or other ancillary litigation), 
have also fi led for bankruptcy in their home jurisdictions. 
This can affect strategic decisions by the U.S. trustee, such 
as whether to cooperate formally or to share information 
through informal channels. In these situations, one must 
consider not only the rules and regulations affecting the 
central bankruptcy proceeding, but also those of a foreign 
bankruptcy trustee or liquidator asserting their own cross-
border insolvency claims against the same parties (and in 
some cases, making claims to the same assets). 

As a general rule, there can be only one main proceed-
ing in relation to an insolvent party. This is known as the 
“Highlander Principle.” Competing claims may receive 
comity, but will be considered ancillary to the main pro-
ceeding.6 Comity allows a country to recognize the legis-
lative, executive, or judicial act of another country, with 
due consideration to its international duty, convenience 
to the parties, and the protection of the rights of its own 
citizens.7 The purpose of the principle is to extend respect 
to the authority of the courts of one nation to legislate 
and control the issues which concern its own citizens.8 
U.S. bankruptcy law, in fact, provides that “a court in the 
United States shall grant comity or cooperation to the for-
eign representative.”9 The automatic stay provision of the 

I. Overview
Investigating and administering a massive and com-

plicated bankruptcy, such as that of Bernard L. Madoff 
Investment Securities LLC (“BLMIS”), is a massive and 
complicated task. Although Mr. Madoff’s Ponzi scheme is 
correctly understood to be a classic affi nity scheme, this 
is only part of the story. BLMIS was also a global Ponzi 
scheme of truly breathtaking scope and scale that in-
volved closely interlinked fi nancial products and many of 
the world’s largest fi nancial institutions in scores of for-
eign jurisdictions. Billions of dollars from, among many 
other places, Europe, the Middle East, South America, 
and Asia fl owed both in and out of BLMIS’s JPMorgan 
Chase account in New York over the decades. Tracing the 
assets of the BLMIS estate that have left New York is, to 
say the least, a diffi cult process. 

Foreign judicial systems, of course, may operate dif-
ferently than that of the United States, and may have a 
very different concept of the power and standing of a 
bankruptcy trustee or of bankruptcy itself, as set forth 
in the previous article.1 A bankruptcy trustee, however, 
as a creature of statute, will often receive more defer-
ence than a creditor, liquidator, or receiver from a foreign 
court. Indeed, most non-U.S. jurisdictions have a judicial 
or statutory process by which they will recognize a U.S.-
based trustee.2

Administering a modern, global bankruptcy requires 
precise and anticipatory legal and strategic analysis to 
ensure: (i) maximum recovery for the domestic estate; 
and (ii) compliance with multifarious international rules 
and customs. The ability to successfully gather informa-
tion from, and “freeze” assets in, non-U.S. jurisdictions 
can materially affect a trustee’s ability to achieve maxi-
mum recovery in a modern, global bankruptcy, whether 
predicated on fraud or otherwise. Many non-U.S. juris-
dictions offer pre-judgment mechanisms that can assist a 
bankruptcy trustee, both in tracing the estate’s assets and 
in “freezing” those assets. Many of these extraordinary 
remedies are not available under New York or U.S. law. 
Hence, despite the inherent diffi culties facing a trustee 
operating abroad, the rewards to the estate can be signifi -
cant. This article sets forth certain of those mechanisms 
and, when appropriate, examples of their use. 

II. Conducting a Thorough, Effective, and Legal 
International Investigation

A. Threshold Issue Spotting and Legal Research

When it appears that certain property of the estate 
has been physically transferred out of the United States, 
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E. Who Knows What?

To recover all available assets of the estate, a trustee 
must identify all parties with knowledge of the relevant 
facts. In a U.S. bankruptcy proceeding, this is typically 
done via the Rule 2004 discovery process. Such subpoe-
nas are enforceable abroad against U.S. nationals,18 as 
well as foreign entities or individuals otherwise servable 
in the U.S.19 The process of serving and enforcing them, 
however, can be onerous. Hence, parallel alternative 
means of gathering information are critical. These may in-
clude: (i) conducting interviews (either personally or via 
investigators); and (ii) searching publicly available docu-
ments, records, and government databases. This effort 
is undertaken, of course, to identify the estate’s assets, 
those who may know of their whereabouts, and those 
who may be liable to the estate for damages or otherwise. 
Locating the assets may be diffi cult, and require forensic 
computer analysis, forensic accounting analysis, location 
of commercial fi nancing statements, and acquisition of 
judgments, liens and other public or quasi-public records. 
Certain foreign jurisdictions do not have Internet-based 
databases, and public records may only be obtained in 
person. Local counsel and investigators may also be 
aware of certain relationships that can make the informa-
tion fl ow more smoothly. 

F. Barriers to Information

Once potential evidence and witnesses are identifi ed, 
certain challenges must be overcome to obtain testimony 
and documents. 

Most foreign jurisdictions, for example, do not con-
duct or allow discovery in the same expansive manner as 
in the U.S. and may be hostile to any attempts to do so. 
There may be limited or no document discovery avail-
able abroad, and data privacy and human rights laws 
may prohibit one from obtaining even specifi cally identi-
fi ed documents. Even if a particular document may be 
examined abroad, local privilege rules may prevent the 
document’s removal from a foreign jurisdiction for any 
purpose, much less for use in a U.S. lawsuit.20

Certain jurisdictions, such as Switzerland, the U.K., 
Luxembourg, and the Cayman Islands, top the Financial 
Secrecy Index’s list as the most “opaque jurisdictions” in 
the world. As such, they provide the least transparency of 
the corporate and fi nancial dealings conducted and assets 
held within their borders.21 Such opacity is not unique, 
however, to foreign jurisdictions. The United States, led 
by Pennsylvania and Delaware, ranks fi fth on the list.22

G. Practical Considerations

Investigations and evidence collection abroad fre-
quently involve face-to-face meetings with potential ad-
versaries and other interested parties. The venue for such 
a meeting is an important consideration. For example, 
meeting a potential adversary on his or her home turf 
may be less preferable than a more neutral location. One 

U.S. Bankruptcy Code Section 362 applies to protect the 
assets of a U.S. debtor from a competing foreign action.10 
This allows a trustee to protect assets located abroad from 
foreign liquidators “jumping the line.” 

C. Avoiding Local Investigatory Pitfalls

Truly understanding the local laws of the foreign 
jurisdictions in which a U.S.-based trustee is investigat-
ing is central. Each jurisdiction may have unique restric-
tions placed on informal evidence collection and formal 
discovery undertaken within their borders. Violation 
of these restrictions may result in civil or even criminal 
penalties, from which a trustee or his agents are not im-
mune.11 These include discovery restrictions, data privacy 
laws, human rights legislation, and the local application 
of international law. 

For example, France, Switzerland, and Luxembourg 
have each enacted so-called “Blocking Statutes,” which 
prohibit the informal collection of any documents ob-
tained with a view toward use as evidence in litigation 
in the United States or elsewhere.12 The stated animating 
purpose of such “Blocking Statutes” is to promote the use 
of international judicial assistance established through 
international treaties and agreements, such as The Hague 
Convention, rather than permitting the collection of 
evidence by individual parties without local judicial 
oversight.13 In practice, however, they are often used to 
thwart the efforts of a U.S. bankruptcy trustee or private 
litigants in favor of local citizens.14 Hence, “Blocking 
Statutes” operate to limit the evidence a U.S.-based 
trustee can acquire. These “Blocking Statutes,” however, 
are often given little weight in U.S. courts.15 This can cre-
ate the quandary of requiring a foreign party to produce 
documents under a U.S. order, compliance with which 
may occasion criminal or civil penalties in the party’s 
home jurisdiction.16 This and similar tensions between 
competing interests and legal regimes can create friction 
within an investigation, and hinder the trustee’s ability to 
work cooperatively with foreign parties.17

D. Fact-Based Investigation and Evidentiary Issues

Understanding and complying with the relevant law 
in foreign jurisdictions is the fi rst and most meaningful 
step in administering a global bankruptcy. The actual 
investigation requires more of a “boots-on-the-ground” 
approach. When operating abroad, it is imperative to re-
tain local counsel and/or investigators familiar with local 
law and custom and able to appear in local courts on the 
U.S. trustee’s behalf. This may appear to be an unneeded 
expense. In both the short and long term, however, it is 
much cheaper to pay knowledgeable local counsel and 
investigators their local rate, rather than incur the unnec-
essary expense of a damaging legal mishap in jurisdic-
tions in which the trustee’s counsel are not qualifi ed to 
practice. Moreover, in many circumstances only local in-
vestigators can access the needed records and witnesses. 
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(iii) whether the local court will justly consider protection 
of the U.S. debtor’s assets versus protection of local credi-
tors’ interests. 

IV. Pre-Judgment Relief Available in Certain 
Jurisdictions

A. New York

Generally, the remedies available under New York 
law to a private litigant (including a bankruptcy trustee) 
to secure the recovery of assets prior to judgment are lim-
ited. As set forth below, the remedies that are available are 
construed narrowly and, absent a strong showing by the 
plaintiff, courts are reluctant to restrain the transfer of a 
defendant’s assets prior to judgment. Under Rule 64(a) of 
the Federal Rules of Civil Procedure (“FRCP”), the avail-
able New York remedies discussed below would be avail-
able in actions fi led in federal courts located in the state of 
New York, with one exception noted below.30

1. Pre-Judgment Attachment of Property

a. Grounds of Attachment

The most widely recognized remedy to secure assets 
of a defendant prior to judgment is the pre-judgment at-
tachment available under Article 62 of the New York Civil 
Practice Law and Rules (“CPLR”). The attachment rem-
edy is most useful when suing an individual defendant 
who does not reside in the state or a foreign corporation 
which is not qualifi ed to do business in the state. For the 
purposes of this discussion, it is assumed that the court 
that issues the order of attachment has personal jurisdic-
tion over the defendant. If there is no basis for personal 
jurisdiction, there are only very limited circumstances in 
which an order of attachment may itself create the basis 
for “in rem” jurisdiction over the assets that are attached. 
Such “in rem” jurisdiction will be discussed in a separate 
section below. The discussion of the attachment remedy 
here will be limited to its use as a means to secure recov-
ery of a judgment in an action in which the court has per-
sonal jurisdiction over the defendant.

The grounds for obtaining an order of attachment 
against the defendant’s assets prior to obtaining a judg-
ment are set forth in Section 6201 of the CPLR, which 
states as follows:

An order of attachment may be granted 
in any action, except a matrimonial ac-
tion, where the plaintiff has demanded 
and would be entitled, in whole or in 
part, or in the alternative, to a money 
judgment against one or more defendants 
when:

1. the defendant is a nondomiciliary 
residing without the state, or is a for-
eign corporation not qualifi ed to do 
business in the state; or

should also always be aware of attracting the attention 
of local press and other interested parties (it’s a small 
world after all). A location with more favorable infor-
mation-sharing regimes may also be preferable. In some 
jurisdictions, it may be illegal for citizens to provide any 
information that can be used in a U.S. lawsuit.23 Entering 
an agreement to return or destroy evidence at the close of 
the investigation or litigation may allay certain concerns 
that the information will become public or used in a man-
ner that will potentially expose the individual (or others) 
to civil or even criminal liability. Of course, any settle-
ment meetings that occur in connection with U.S. litiga-
tion, even if they take place abroad, are still protected 
under Federal Rule of Evidence Section 408, and may not 
be admissible as evidence in a U.S. trial.24 

Once any evidence is obtained, steps must be taken 
to preserve it. This requires maintaining the integrity of 
the evidence through chain of custody, and thorough 
cataloging and tracking of productions. Preservation and 
monitoring may require the use of a third-party vendor, 
such as an online document discovery company or a stor-
age facility.

III. Prosecution and Recovery: Choice of Venue

Of course, a New York remedy is a New York 
trustee’s fi rst option. But in many circumstances, it may 
make the most sense to seek pre-judgment attachment 
of the estate’s assets located outside the United States. 
Mechanisms for such attachment in New York and 
abroad are set forth fully herein. Other options include 
pursuing a substantive claim, or, in the appropriate cir-
cumstances, participating in a foreign criminal proceed-
ing that relates to local acts that harmed the estate. Both 
of these options require careful jurisdictional and forum 
considerations. As a general rule, the appropriate forum 
for prosecution of a claim is as an adversary proceeding 
within the U.S. bankruptcy itself, where the law appli-
cable to the recovery of the action is in effect.25 Certain 
jurisdictions make allowances for a trustee representing 
an estate that has suffered an injury as a result of po-
tentially criminal activity in the local jurisdiction.26 The 
trustee may then access certain of the local prosecutor’s 
fi les, make submissions to the court, and potentially seek 
repatriation of the estate’s assets.27 When operating in a 
foreign jurisdiction, one must always be aware that once 
a court recognizes a party’s ability to make a claim, that 
party may be subject to the jurisdiction of the local court. 
This may expose the trustee to counterclaims or other for-
eign legal actions.28 

Commencing a foreign proceeding may be the most 
effective means of exercising jurisdiction over certain 
defendants or assets that may not otherwise be present 
in the United States.29 Such a step requires careful con-
sideration of: (i) how the local court may apply domestic 
law to the proceedings; (ii) the local court’s discretion to 
evaluate the fairness of home country procedures; and 
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defendant, the plaintiff is required to move for confi rma-
tion of the order within a specifi ed period of time after 
levy. (See the discussion below regarding the levy on 
property of the defendant under an order of attachment.)

Section 6212(b) of the CPLR requires that the court 
granting an order of attachment direct the plaintiff to 
provide an undertaking of no less than fi ve hundred 
dollars to secure the plaintiff’s obligation to pay the de-
fendant’s costs and damages, including attorney’s fees if 
the defendant obtains a judgment or it is determined that 
the plaintiff was not entitled to the attachment. Under 
Section 6212(e) of the CPLR, the plaintiff’s liability for 
such costs and damages is not limited to the amount of 
the undertaking.

In connection with an order of attachment, the court 
is empowered under Section 6210 of the CPLR to issue 
a temporary restraining order prohibiting a garnishee of 
any property which is the subject of the order of attach-
ment from transferring such property. Section 6220 of the 
CPLR states that at any time after an order of attachment 
is issued, a court also may order discovery concern-
ing any property in which the defendant may have an 
interest.

c. Assets Subject to Attachment

Section 6202 of the CPLR describes the kinds of assets 
that are subject to an attachment and states that “any debt 
or property against which a money judgment may be en-
forced as provided in Section 5201 [of the CPLR] is subject 
to attachment.” Section 6202 also states that the plaintiff 
must look to Section 5201 to determine the proper gar-
nishee of the assets to be attached. 

The kinds of assets described in Section 5201 that are 
subject to attachment include “any debt, which is past 
due or which is yet to become due, certainly or upon de-
mand of the [defendant], whether it was incurred within 
or without the state, to or from a resident or non-resi-
dent…[and] may consist of a cause of action which could 
be assigned or transferred accruing within or without the 
state.”33 Attachable assets also include “property which 
could be assigned or transferred, whether it consists of a 
present or future right or interest and whether or not it 
is vested….”34 Thus, both real and personal property of 
the defendant is subject to attachment. CPLR Section 5201 
excludes from attachment certain categories of personal 
and real property which are described in Sections 5205 
and 5206.

d. Proper Garnishee of Attachable Property

Section 5201(c) of the CPLR describes the “proper 
garnishee” for particular kinds of properties. These pro-
visions are important with respect to certain intangible 
assets because a plaintiff needs to direct the sheriff to the 
correct person or entity upon which to serve the order of 
attachment, in order to assure that the property is prop-

2. the defendant resides or is domiciled 
in the state and cannot be personally 
served despite diligent efforts to do 
so; or

3. the defendant, with intent to defraud 
his creditors or frustrate the enforce-
ment of a judgment that might be 
rendered in plaintiff’s favor, has 
assigned, disposed of, encumbered 
or secreted property, or removed it 
from the state or is about to do any 
of these acts; or

4. the action is brought by the victim 
or the representative of the victim 
of a crime, as defi ned in subdivision 
six of section six hundred twenty-
one of the executive law, against the 
person or the legal representative 
or assignee of the person convicted 
of committing such crime and seeks 
to recover damages sustained as a 
result of such crime under section six 
hundred thirty-two-a of the execu-
tive law; or

5. the cause of action is based on a 
judgment, decree or order of a court 
of the United States or of any other 
court which is entitled to full faith 
and credit in this state, or on a judg-
ment which qualifi es for recognition 
under the provisions of article 53.

As the language of this section indicates, the grounds 
for attaching assets prior to judgment are fairly nar-
row and specifi c. Moreover, the courts have construed 
the grounds narrowly. For example, the third ground 
requires the plaintiff to show that “fraudulent intent re-
ally existed in the defendant’s mind.”31 But “[a]llegations 
raising a suspicion of an intent to defraud” and “mere 
removal or assignment or other disposition of property” 
are not grounds for attachment.32

Also, note that the introductory paragraph of Section 
6201 states that the attachment remedy is only available 
where the plaintiff is seeking a money judgment. 

b. Procedure for Seeking Order of Attachment

CPLR Section 6211(a) provides that “[a]n order 
of attachment may be granted without notice, before 
or after service of summons and at any time prior to 
Judgment….” The order must “specify the amount to be 
secured” and “be directed to the sheriff of any county or 
of the city of New York where any property in which the 
defendant has an interest is located or where a garnishee 
may be served.” CPLR Section 6211(b) states that, where 
an order of attachment is obtained without notice to the 



60 NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1        

timely steps are taken to create its priority lien in personal 
property of the defendant.

A sheriff levies upon an interest in real property “by 
fi ling with the clerk of the county in which the property is 
located a notice of attachment.”36 “When a levy is made 
against real property, there is nothing further to be done; 
the fi ling with the county clerk does the whole job under 
CPLR § 6216.”37

2. Quasi in Rem Proceedings

A plaintiff who is unable to establish that a New York 
court has personal jurisdiction over a defendant may nev-
ertheless commence an action against such defendant in 
New York by attaching personal property (including bank 
accounts) or real property of the defendant through an or-
der of attachment under Article 62 of the CPLR. However, 
the plaintiff’s judgment will be limited to the value of 
the assets attached. Such actions are referred to as “quasi 
in rem.” As noted by Professor Siegel, the United States 
Supreme Court “greatly restricted” the quasi in rem 
doctrine in the case of Shaffer v. Heitner,38 on due process 
grounds, and, since Shaffer, courts have required some 
connection between the forum state and the defendant or 
the claim in order to recognize quasi in rem jurisdiction.39 
A quasi in rem action is commenced by obtaining and 
serving an order of attachment with respect to specifi c as-
sets in the state of New York, and then serving the defen-
dant outside of the state under CPLR Section 314(3).40

3. Temporary Receiver and Notice of Pendency

Two other means of securing recovery of assets in 
advance of a judgment are: (i) seeking the appointment of 
a temporary receiver over property which is the subject 
of the action under Article 64 of the CPLR; and (ii) fi ling 
a notice of pendency with respect to real property located 
in New York in which the defendant has an interest under 
Article 65 of the CPLR. A temporary receiver may be ap-
pointed by the court at the commencement or during the 
pendency of an action and may be authorized “to take 
and hold real and personal property until judgment in 
the action is rendered.”41 Under CPLR Section 6511(a), a 
notice of pendency is fi led “in the offi ce of the clerk of any 
county where property affected is situated…,” and it may 
be fi led by the plaintiff and does not require a court order. 
After such a notice is fi led, under CPLR Section 6501, “[a] 
person whose conveyance or encumbrance is recorded 
after the fi ling of the notice is bound by all proceedings 
taken in the action after such fi ling to the same extent as a 
party.” 

A factor that limits the utility of these two remedies is 
that they are only available in actions in which the prop-
erty with respect to which the notice of pendency is is-
sued or over which the temporary receiver is appointed is 
the subject of the dispute. In an action in which a notice of 
pendency is fi led, “the judgment demanded [must] affect 
the title to, or the possession, use or enjoyment of, real 

erly attached and to create a priority lien in favor of the 
plaintiff in such property. 

Section 5201(c)(1) states that, where the property 
interest consists of a right or share in stock of a corpora-
tion, the corporation itself is the proper garnishee; Section 
5201(c)(2) provides that “[w]here property consists of a 
right or interest to or in a decedent’s estate or any other 
property or fund held by a fi duciary, the executor or 
trustee under the will, administrator or other fi duciary 
shall be the garnishee”; Section 5201(c)(3) states that   
“[w]here property consists of an interest in a partnership, 
any partner other than the judgment debtor, on behalf 
of the partnership, shall be the proper garnishee”; and 
Section 5201(c)(4) specifi es the appropriate garnishee of 
negotiable instruments, including shares of stock evi-
denced by certifi cates. 

e. Creating a Lien in Attached Assets in Favor of 
Plaintiff

Article 62 of the CPLR describes the steps that must 
be taken to create a lien in favor of the plaintiff in the 
defendant’s property that is the subject of an order of 
attachment. Such a lien is necessary in order to prevent 
other parties from obtaining an interest in, or ownership 
of, the property prior to judgment. Under Section 6203 of 
the CPLR, such a lien is placed on the defendant’s per-
sonal property by delivering the order of attachment to a 
sheriff of the county (or the city, in the case of New York 
City) in which the personal property is located or where 
the garnishee of such property may be served. Such a lien 
renders the plaintiff’s interest in such property superior 
to the rights of any transferee of the property, except:

- a transferee who acquired the debt or 
property before it was levied upon for 
fair consideration or without knowl-
edge of the order of attachment; or

- a transferee who acquired the debt or 
property for fair consideration after it 
was levied upon without knowledge 
of the levy while it was not in the pos-
session of the sheriff. 

A sheriff levies on personal property by serving “the 
order of attachment upon the garnishee, or upon the de-
fendant if property to be levied upon is in the defendant’s 
possession.”35 After levying upon the property, CPLR 
Section 6214(b) provides that the person served with the 
order of attachment is required to deliver the property to 
the sheriff, and if the garnishee fails to deliver the prop-
erty to the sheriff, then under Section 6214(d) the plain-
tiff may commence a special proceeding to compel the 
garnishee to do so. If the property is not turned over to 
the sheriff within ninety days after levy is made, Section 
6214(e) states that the levy is void. Thus, the plaintiff 
must act with diligence to assure that that proper and 
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ants to seek relief from parties who may be involved in 
a wrongdoing, but will not necessarily be a party to the 
case. This relief may be sought against a party whose 
involvement was innocent (so long as that party is not 
just a mere witness) but has actual information. The most 
common use of Norwich Pharmacal relief is to allow the 
claimant to identify the proper defendant, although it 
is also common to seek Norwich Pharmacal relief from 
banks to obtain statements and records in fraud cases.48 
Other uses include: (i) enabling the claimant to trace as-
sets; (ii) obtaining the source of information used in a 
publications; and (iii) securing other information to en-
able the claimant to properly plead his case. For these 
reasons, Norwich Pharmacal relief is often sought ex parte, 
and in conjunction with a gagging order.

To successfully obtain Norwich Pharmacal relief, a 
claimant must show: (i) that a wrong has been commit-
ted; (ii) no other relevant Civil Procedure Rules apply 
to the situation; (iii) the party against whom the relief is 
sought is likely to have the relevant documents; (iv) the 
third party (whether innocent or not) is involved in the 
wrongdoing and is not just an innocent witness; and (v) 
the order is necessary in the interest of justice (i.e., to en-
able the action to be brought against the proper parties).49 
Norwich Pharmacal relief may be used in both criminal 
and civil proceedings.

2. Freezing Injunctions

English law provides for two types of freezing injunc-
tions: (i) the personal injunction (also known as a Mareva 
injunction); and (ii) the proprietary injunction. Either type 
may be brought at any point in the proceedings, and be 
made ex parte.

a. The Personal (Mareva) Injunction

A personal injunction is used to prohibit the defen-
dant from disposing of or dealing away its assets in order 
to defeat the claimant’s claim. The personal injunction 
is sometimes referred to as a Mareva injunction, as its 
common use started in Mareva Compania Naviera SA v. 
International Bulkcarriers SA.50 A personal injunction may 
be either domestic or worldwide in scope, depending on 
the location of the defendant’s assets.

To obtain a domestic personal injunction, the claim-
ant must demonstrate: (i) it is just and convenient for the 
court to grant the freezer; (ii) there is a substantive cause 
of action (the injunction is a remedy, and not a cause of 
action);51 (iii) the defendant has assets in the jurisdiction 
(England and/or Wales);52 and (iv) there is a real risk that 
the defendant will dissipate the assets. The claimant can 
identify such things as defendant’s past actions, defen-
dant currently moving assets out of the jurisdiction, the 
nature, value, and location of the assets, length of time 
that defendant has been in business, defendant’s fi nancial 
standing and credit history, evidence of defendant’s dis-
honesty, and defendant’s skill in moving or hiding assets. 

property, except in a summary proceeding brought to re-
cover possession of real property.”42 Under CPLR Section 
6401(b), a motion for a temporary receiver may only be 
made by a “person having an apparent interest in prop-
erty which is the subject of an action.” Consequently, 
these remedies are not available where the sole interest 
in the subject assets is to secure the payment of a money 
judgment.

4. Preliminary Injunction Freezing Assets Not 
Available in Action for Money Damages

Under New York law, courts are not permitted to 
enjoin a defendant from transferring assets prior to judg-
ment where the relief demanded is a money judgment. 
In Credit Agricole Indosuez v. Rossiyskiy Kredit Bank,43 the 
New York Court of Appeals stated that “our courts have 
consistently refused to grant general creditors a prelimi-
nary injunction to restrain a debtor’s asset transfers that 
allegedly would defeat satisfaction of any anticipated 
judgment.” In that case, the court noted that a court’s 
authority to issue a preliminary injunction is based on 
Section 6301 of the CPLR, which authorizes a court to 
issue such an injunction where the threatened harm 
concerns “the plaintiff’s rights respecting the subject of the 
action.”44 The Court of Appeals held that this condition of 
Section 6301 is not satisfi ed in an action where the plain-
tiff seeks monetary damages.45

Similarly, the United States Supreme Court has held 
that an unsecured creditor seeking money damages in an 
action fi led in federal court is not entitled to a prelimi-
nary injunction under Rule 65 of the FRCP to prevent the 
debtor from transferring its assets.46

B. England and Wales

English law allows for claimants to secure both assets 
and information prior to a judgment in ways New York 
does not. 

Generally, these mechanisms include: (i) pre-action 
compulsion to produce evidence; (ii) asset freezing or-
ders (referred to in British parlance as “freezers”); and 
(iii) private search and seizure warrants, known for 
the cases in which they started as Norwich Pharmacal, 
Mareva, and Anton Piller orders respectively. Norwich 
Pharmacal relief primarily allows claimants to compel 
disclosure and the production of information which 
they otherwise may not be able to obtain. Freezers allow 
claimants to secure—i.e., to freeze in place—the possible 
proceeds of a judgment, or other property that they may 
have a valid claim to. Search and seizure orders autho-
rize claimants to enter and search defendant’s premises, 
and are used primarily to obtain physical evidence.

1. Norwich Pharmacal Relief

Norwich Pharmacal relief (so called because it was 
fi rst utilized in Norwich Pharmacal Co. & Others v. Customs 
and Excise Commissioners47) is a mechanism for claim-
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before any application inter partes can be made; and (iv) 
the harm to the defendant will not be excessive.59

A search and seizure application is made without dis-
closure to the defendant. As such, the court requires the 
same kind of “full and frank” disclosure that it would for 
an ex parte freezer. The claimant must also make a cross-
undertaking in damages at the time of its application. The 
search and seizure itself must be supervised by an inde-
pendent solicitor whose duties run to the court that or-
dered the search and seizure. The defendant has the right 
to assert its privilege against self-incrimination during the 
procedure.60

C. Cayman Islands

1. Freezing Orders

Freezing or Mareva orders are available in the 
Cayman Islands on the same basis as applies in most 
other jurisdictions, as discussed in Part IV.B above. The 
ancillary relief available under a freezing order can also 
be invaluable in identifying ownership of assets, given 
that public information of that kind is extremely limited 
and constrained by intentionally restrictive confi dential-
ity laws. (Cayman policy appears to favor the assets of 
people who need to hide assets from creditors, including 
theft victims.)

The routine practice in the Cayman Islands has gener-
ally been to obtain a local freezing order in support of a 
worldwide freezing order obtained elsewhere. The Grand 
Court will also make orders under the so-called Chabra ju-
risdiction, to freeze assets believed to be indirectly owned 
by the defendant.61

There has, however, been some controversy over 
whether a cause of action in the Cayman Islands is re-
quired for such on order to be obtained, or whether the 
need to secure enforcement of a potential future judgment 
of a foreign court is suffi cient. At present, it seems that the 
Grand Court will not make a freezing order unless there 
is a cause of action in the Cayman Islands. This has been 
recognized to be unsatisfactory and the judiciary has rec-
ommended that the legislation be amended accordingly.

2. Letters of Request 

The request must be specifi c and relate to identifi able 
sources. Roving inquiries or fi shing expeditions will not 
be entertained, and the respondent cannot be ordered to 
give general discovery. In the case of a request that is too 
broadly worded, the court will attempt to sever the of-
fending sections, if that is possible without changing the 
nature of the request.

3. Other Information Orders—Norwich Pharmacal 
and Banker’s Trust

Norwich Pharmacal relief (disclosure necessary to 
obtain particulars of a cause of action) is available in 
the Cayman Islands to a similar extent as in England. In 

The court may also take into consideration any delay on 
the part of the claimant in bringing the action.53 

If a defendant does not have suffi cient assets in 
England or Wales, then the claimant can seek a world-
wide personal injunction.54 The claimant must meet 
the same elements as above, but instead of demonstrat-
ing that the defendant has assets in the jurisdiction, the 
claimant must show that the defendant’s assets in the 
jurisdiction are insuffi cient. This type of relief may be ob-
tained against defendants who are not present in England 
or Wales. As a general rule, the claimant undertakes not 
to enforce the order in a foreign jurisdiction without the 
court’s permission, or to seek an order of a similar nature 
from a foreign court.55 When determining whether to 
grant a worldwide freezer, the court looks to: (i) the bal-
ance of the claimant’s interest against other parties to the 
English proceeding; and (ii) whether the order would 
enable to the claimant to obtain relief in foreign proceed-
ings that is superior to the relief given by the worldwide 
freezer. An English court may grant a freezer in support 
of a foreign action, but to be successful, a claimant must 
also demonstrate expediency.56

The application for a freezer may be made ex parte, 
but when a claimant proceeds that way, the court requires 
a “full and frank” disclosure of all material facts and mat-
ters that may infl uence the court. This requires the claim-
ant to disclose any facts that may be disputed, and any 
arguments that may be advanced by the opposing party.

b. The Proprietary Injunction

A proprietary injunction is very similar to the per-
sonal injunction. Instead of making the claim to protect 
a potential judgment, the claimant is asserting that the 
defendant is holding property that rightfully belongs to 
the claimant. As such, the claimant need not establish a 
risk of dissipation to be successful.57 The court will grant 
the order over the specifi c assets (or traceable proceeds) 
to which the claim relates. A proprietary order may also 
be domestic or worldwide.

3. The Search and Seizure Order

Also known as an Anton Piller order, from the case 
of Anton Piller KG v. Manufacturing Processes Limited,58 
the search and seizure order is principally used to obtain 
and preserve evidence. A search and seizure order re-
quires the defendant to give claimant’s solicitors access 
to its premises to search for and seize specifi ed evidence. 
The search and seizure order is only available in limited 
circumstances.

To succeed on a search and seizure order, the claim-
ant must show: (i) an extremely strong prima facie case; 
(ii) evidence of potential or actual serious damage; (iii) 
clear evidence that the defendant has in its possession 
incriminating documents or materials, and that there is a 
real possibility that defendant will destroy such materials 
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unsatisfi ed judgment; (iii) balance sheet insolvency; or 
(iv) an inability to pay debts as they fall due. Liquidation 
is generally used when the insolvent company is the in-
strument of fraud.69

In addition to demonstrating insolvency, the creditor 
must have a good prima facie case, and have an admissible 
claim in liquidation. This process takes about six months 
and is considered a class remedy. Furthermore, the court 
will appoint a liquidator, who is afforded a raft of general 
investigatory powers.

4. Search Orders

Search orders in the BVI are similar to search orders 
in England. Although the legal mechanism for search or-
ders exists in the BVI, there is no known instance of one 
being executed, because the targets of such orders are not 
generally located in the BVI. In theory, an applicant must 
show: (i) an extremely strong prima facie case; (ii) serious 
(potential or actual) damages; (iii) clear evidence that 
defendants have in their possession incriminating docu-
ments or things; and (iv) the real possibility that evidence 
will be destroyed.

E. Austria

The Austrian Code of Enforcement (Exekutionsordnung) 
allows a party, both before and during an action, to ob-
tain a preliminary injunction to preserve a defendant’s 
assets.70 The law delineates among three types of pre-
liminary injunctions: (i) preliminary injunctions for the 
protection of money claims; (ii) preliminary injunctions 
for the protection of other claims; and (iii) special pre-
liminary injunctions for the protection of other rights. A 
preliminary injunction to secure monetary claims can be 
obtained by showing “subjective endangerment,” that is, 
a probability that the defendant will take steps to hinder 
the enforcement of a court order by, for example, mov-
ing assets abroad.71 Preliminary injunctions to secure 
other claims are used to protect the future enforcement 
of claims for performing specifi c acts, by way of preserv-
ing the object in the dispute. Special preliminary injunc-
tions for the protection of other rights involve foreseeable 
violence or an imminent irreparable damage, and can be 
used to regulate a host of ad interim disputes relating to 
property or other rights.

Where the wrongdoer has also committed a criminal 
defense, the public prosecutor may order the temporary 
securing (Sicherstellung) of assets for the sole purpose of 
securing the victim’s civil claims.

F. Italy

The Italian Code of Civil Procedure permits a number 
of interim and precautionary measures designed to pre-
serve assets or evidence in anticipation of legal proceed-
ings. These measures function: (i) to anticipate, by reason 
of urgency and provisionally, the possible outcome of the 
main proceedings (interim measures); (ii) to preserve a 

addition, Cayman courts recognize a broader form of 
Norwich Pharmacal relief—so-called “Bankers Trust” 
relief (from the seminal decision of the English Court of 
Appeals in Bankers Trust Co. v. Shapira62), that can be used 
to trace, recover, and preserve assets to which a creditor 
has a proprietary claim.

Banker’s Trust relief can be obtained by demonstrat-
ing a strong prima facie case of fraud or breach of trust, 
and that the target of the relief facilitated the wrongdoing 
in some way. Application is made without notice, and 
is generally sought against parties who owe a fi duciary 
duty to the alleged fraudster. 

D. British Virgin Islands

1. Norwich Pharmacal and Banker’s Trust Orders

Norwich Pharmacal and Banker’s Trust orders have 
both been recognized by the BVI courts.63 Bankers and 
registered agents of BVI companies tend to be the tar-
gets of such relief, and a recent BVI case confi rmed that 
such entities may be deemed to have “facilitated” the 
wrongdoing simply through the act of incorporating the 
company.64 BVI courts will also require a showing that: 
(i) the party possessing the information has innocently 
become involved in the infringement of the applicant’s 
rights; (ii) the third party has relevant information; (iii) 
the applicant has a prima facie case against a wrongdoer 
whose identity could not be ascertained without the in-
formation sought; (iv) the information is not otherwise 
available; and (v) the applicant can and will pay for the 
third party’s costs.65 Often this relief is sought in conjunc-
tion with a gag order.66

2. Freezing Order

Freezing orders in the BVI are similar to those issued 
in England. They require the plaintiff to demonstrate that 
it has a good arguable case and that the subject matter 
of the claim is in danger if left in possession or control 
of the defendant.67 They may also be obtained without 
notice to the defendant, in which case the plaintiff must 
make a “full and frank” disclosure to the court and 
demonstrate that the defendant would take action to 
defeat the purpose of the order if it received notice. The 
court may also require the plaintiff to provide a cross-
undertaking. Often a freezer in the BVI is accompanied 
by a disclosure order, which may require a defendant to 
provide documentary evidence with respect to the frozen 
assets. In extreme cases, where the court determines that 
the freezer is insuffi cient, it may appoint a receiver, but 
this is rare.68

3. Liquidation

A creditor of an insolvent company may seek a court 
order to wind up a company if the company is insolvent 
or it is otherwise just and equitable to so wind up the 
company. A creditor may establish insolvency by dem-
onstrating: (i) failure to meet a statutory demand; (ii) an 
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right would be threatened by imminent and irreparable 
damages.76 The court will not grant such measure if there 
are other means available, but the court may grant relief 
either before or during proceedings.77

G. Switzerland

The Swiss Federal Act on Debt Collection and 
Bankruptcy of 1889, as amended (“DCBA”), provides for 
civil attachment if the party seeking the attachment pro-
duces prima facie evidence that a claim exists against the 
debtor and that the debtor’s assets are within the court’s 
jurisdiction.78 There are four general grounds for attach-
ment: (i) the debtor has no fi xed domicile in Switzerland; 
(ii) the debtor, with intent of evading obligations, has 
removed its assets, left the country, or intends to do so; 
(iii) the debtor’s presence is merely transient; or (iii) the 
creditor has obtained from the Bankruptcy Court a defi ni-
tive or provisional certifi cate of loss against the debtor.79 
By far the most commonly relied upon ground is that 
the debtor is not domiciled in Switzerland. However, in 
1997 this ground was narrowed by an amendment which 
requires, in addition, that the debt have a suffi cient con-
nection to Switzerland.80 Courts may require the party 
seeking attachment to post a bond, usually ten percent of 
the debt amount. A civil attachment may be issued ex par-
te prior to the fi ling of a complaint, but in such cases the 
creditor has ten days to “perfect” the attachment order by 
initiating legal proceedings.

The Convention of 16 September 1988 on Jurisdiction 
and the Enforcement of Judgments in Civil and 
Commercial Matters (“Lugano Convention”) also permits 
a Swiss court to recognize foreign provisional (includ-
ing protective) measures,81 but it will only do so once the 
defendant has the opportunity to be heard in the issuing 
court. On 1 January 2011 a new ground for attachment 
was added to Article 271 of the DCBA, which permits 
a creditor to attach assets owned by the debtor if the 
creditor is in possession of a document allowing for the 
defi nitive setting aside of objections in debt enforcement 
proceedings (such as a Swiss or foreign judgment, or 
court-approved settlement).82 Although the party seeking 
the attachment must generally make a prima facie showing 
of the document’s enforceability, to obtain an attachment 
in relation to judgments of courts in one of the Lugano 
Convention member states, a creditor only need to pres-
ent the document itself along with a confi rmation form as 
provided in the Lugano Convention.83

V. Asset Freezing in Action: The Case of Sonja 
Kohn

As is well-known, the Trustee of BLMIS and the 
U.K. receiver for Mr. Madoff’s London affi liate, Madoff 
Securities International Limited (“MSIL”), sued Ms. Sonja 
Kohn in the courts of London in regard to millions of dol-
lars that she received directly from Mr. Madoff over the 
course of his Ponzi scheme.

particular state of affairs until the main proceedings have 
been concluded (precautionary measures); and/or (iii) 
to provide an immediate remedy to existing situations of 
danger or where damage is being caused (interim or pre-
cautionary measures, depending on the type of measure 
adopted).72 Precautionary measures range from interim 
seizure orders to pre-trial investigatory measures, and to 
other provisions related to alimony, unemployment, and 
unfair competition.73

1. Civil Precautionary Proceedings

Civil precautionary proceedings include attachments 
to preserve assets and evidence, summary actions to 
protect titles of possession, and last resort measures to 
preserve a right whose exercise is endangered. A plaintiff 
seeking one of these remedies generally must show both 
fumus boni iuris (a reasonable appearance of the right on 
which the measure would be based) and periculum in 
mora (the danger of imminent and irreparable damage). 
Requests are made to the trial judge or, if made prior 
to the commencement of proceedings, to a judge who 
would have competence on the merits in the place where 
the order is to be executed. Although such a request may 
be made prior to (or during) a trial, the order will become 
ineffective if legal proceedings are not commenced within 
sixty days. Although such a request is usually made on 
notice, it may also be made ex parte.74

2. Attachment Results

Among the precautionary remedies provided by 
Italian law, attachments are the most typical and fre-
quently used. Sequestro giudiziaro (or “judicial attach-
ment”) may be used when either: (i) there is an issue with 
real or personal property, the title to which is controver-
sial; or (ii) with respect to commercial books or registers, 
or other documents which may be used as evidence of 
a credit when title concerning their exhibition is contro-
versial and it is advisable to provide for their temporary 
custody.75

Sequestro conservativo (or “conservative attachment”) 
is used to protect debtor’s property when a creditor has 
reason to believe that the guarantees of the credit are 
jeopardized. There are two kinds, depending on the man-
ner in which the property was taken: (i) reintegrazione (or 
“reintegration”) is used in instances where the victim was 
deprived of property by force or violence; and (ii) ma-
nutezione (or “maintenance”) is used in instances aimed at 
protecting against disturbances or deprivation of posses-
sion of real estate. Both actions must be brought within 
one year of the deprivation or disturbance.

3. Last Resort Precautionary Measure

As a last resort, a party may request that a court take 
extraordinary measures to protect a right where a party 
has reason to believe that during the period of time nec-
essary to assert that right in ordinary proceedings, that 
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permits strategic behavior to advance private interests to 
the detriment of the creditors as a whole.1

2. Universality
In contrast, the universality approach would central-

ize control over cross-border insolvencies in a single fo-
rum, placing all of the debtor’s assets, wherever located 
within the exclusive jurisdiction of the court in which the 
bankruptcy case is pending, regardless of the location of 
the debtor’s assets, operations or creditors.

Some of the benefi ts of a universal regime include: (i) 
consistent treatment for similarly situated creditors; (ii) 
minimization of administrative expenses; (iii) maximiza-
tion of value for the benefi t of all stakeholders; and (iv) 
maximization of the possibility of successful restructuring 
or sale of multinational enterprises.2

Universality is not, however, practical in today’s 
world for several reasons: (i) the diffi culty, if not the im-
possibility, of exerting jurisdiction over assets located 
abroad; (ii) local sovereignty concerns; (iii) the general 
preference for application of local law to local concerns 
such as rights in rem, claims arising from taxation and 
employment, lien priority and security interests, and cat-
egorization and treatment of preferences; (iv) the incom-
patibilities in insolvency laws from country to country; 
and (v) the absence of applicable treaties to enforce orders 
extraterritorially.

Although common law judges in Canada, the U.S. 
and the UK have implemented cross-border restructur-
ings that refl ect universality by developing various ad 
hoc means of communication and coordination among 
the respective national courts,3 it has proven diffi cult to 
extend these mechanisms to civil law jurisdictions, whose 
judges cannot act beyond their specifi c statutory author-
ity, or to jurisdictions whose insolvency laws refl ect a 
territoriality approach. Many universality theorists have 
therefore moved to a more practical approach, referred to 
as “modifi ed universality.” In modifi ed universality, the 
goals of control and consistency are met by having a cen-
tral administrative forum in one country, and one or more 
ancillary proceedings, intended to complement and assist 
such a plenary case, in other countries. The effort to ap-
ply substantive law consistently across national borders 
is dropped, but the focus on procedural coordination and 
centralization is maintained.

Chapter 15 exemplifi es the modifi ed universality 
doctrine. It provides procedural mechanisms for foreign 
representatives to obtain local assistance to marshal and 
preserve assets for the benefi t of stakeholders as a whole, 

I. Introduction: The Goals of Chapter 15
The overarching purpose of Chapter 15 is to provide 

predictability in international insolvency cases to foster 
international trade. Chapter 15 accomplishes this in sev-
eral ways. First, it enables representatives of foreign insol-
vent entities to obtain relief from U.S. bankruptcy courts 
in support of foreign insolvency proceedings. Second, it 
provides a streamlined process for recognition of foreign 
proceedings. Third, it fosters communication and coordi-
nation among national courts with concurrent jurisdiction 
over an insolvent entity. Finally, it harmonizes U.S. bank-
ruptcy law on cross-border insolvency with laws of other 
jurisdictions that have adopted similar laws.

A. Background
There is no global international regime that provides 

uniform regulation of all insolvencies across all national 
borders. As a result, two polar concepts have evolved, 
in both court decisions and legal theory, to address 
cross-border international insolvencies: territoriality and 
universality.

1. Territoriality
The territoriality approach—employed by most na-

tion states (including the United States) in the past and 
by some nations into the present—strictly limits the effect 
of bankruptcy laws to the territory over which the na-
tion state’s courts have effective jurisdiction. As a conse-
quence, territoriality requires each nation having jurisdic-
tion over parts of a multinational corporation to apply its 
own local laws to the disposition of assets and distribu-
tions to creditors, without regard to competing foreign or-
ders. The concept recognizes the fact that a national court 
cannot enforce its orders extraterritorially, and usually 
denies recognition to foreign insolvency proceedings.

Territoriality may, and indeed probably will, interfere 
with maximization of value for the benefi t of all con-
stituents of a multinational enterprise and will inevitably 
multiply administrative costs and decrease liquidation 
values. Moreover, it may not ensure uniform treatment 
of similarly situated creditors, which is a goal of most 
modern insolvency regimes. Nor does the territoriality 
concept provide predictability for global enterprises, or 
for entities dealing with global enterprises, because the 
results of a multinational insolvency will depend on the 
local law applied. Moreover, territoriality complicates 
coordination of multinational insolvencies. Thus confl icts 
between jurisdictions can erupt as different laws and legal 
theories are applied to the same facts, as courts jockey for 
control over assets, and as parties forum shop. Indeed, it 
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times to jurisdictions with insolvency regimes that are 
particularly favorable to reorganization (such as the U.K.).

The EU Regulation applies only to cross-border in-
solvencies that fall entirely within the European Union, 
and is thus of no direct assistance or application to mul-
tinational insolvencies of entities with assets, operations 
or establishments both within and outside the European 
Union. However, some have suggested that the EU coun-
tries will eventually apply the EU Regulation to non-
EU countries.4 The EU Regulation itself is now under 
revision.

UNCITRAL has recommended that countries adopt 
the Model Law for several reasons. Thus increased cross-
border trade has led to a greater occurrence of cases 
in which a debtor has assets in more than one country. 
Moreover, when a debtor has assets in multiple jurisdic-
tions, there is often an urgent need for cross-border coop-
eration and coordination in the supervision and admin-
istration of the debtor’s affairs. In addition, inadequate 
cooperation and coordination reduces the possibility of 
rescuing a fi nancially troubled but viable business, makes 
it more likely that the assets will be concealed or dissi-
pated, and hinders fair administration. Many countries 
currently lack a legislative framework to permit cross-
border coordination and communication, and the Model 
Law will assist countries to modernize their legislation 
on cross-border insolvency.5 Finally, international trade 
and investment will benefi t from a fair and internation-
ally harmonized body of legislation on cross-border 
insolvency.

In addition to the Model Law, Working Group V and 
the UNCITRAL staff have drafted several other related 
texts, which have also been adopted by UNCITRAL. 
All of these texts are available for free download on the 
UNCITRAL website, UNCITRAL.org:

• The 1997 Guide to Enactment of the Model Law.

• The Legislative Guide on Insolvency Law. This was ad-
opted by UNCITRAL in 2004 to assist the establish-
ment of an effi cient and effective legal framework 
to address the fi nancial diffi culty of debtors, and 
is intended to be used as a reference by national 
authorities and legislative bodies when preparing 
new laws and regulations or when reviewing the 
adequacy of existing laws and regulations. It aims 
at achieving a balance between the need to address 
the debtor’s fi nancial diffi culty as quickly and ef-
fi ciently as possible and the interests of the various 
parties directly concerned with that fi nancial dif-
fi culty, principally creditors and other parties with 
a stake in the debtor’s business, as well as public 
policy concerns.

• The Practice Guide on Cross-Border Insolvency 
Cooperation. Adopted by UNCITRAL in 2009, it 
explores ways in which bankruptcy courts, judges 

and it recognizes and honors the primacy of the foreign 
court with jurisdiction over the foreign main proceeding. 
At the same time, it assures foreign creditors of equal 
access and equal treatment with domestic creditors and 
preserves the ability of the U.S. bankruptcy court to mod-
ify relief to ensure U.S. creditors are treated fairly by the 
foreign court and the foreign insolvency representative. 
Chapter 15 is, however, silent about choice of law, leav-
ing that to be determined on an ad hoc basis depending 
on the relevant facts.

B. The History of Chapter 15
Chapter 15, adopted by Congress as part of the 

Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005 (“BAPCPA”), is based on the Model Law on 
Cross-Border Insolvency (the “Model Law”). The Model 
Law was drafted by UNCITRAL’s Working Group V, 
which is comprised of delegates from the nations that are 
members of UNCITRAL and also from nongovernmental 
organizations with particular expertise in international 
insolvency. Its members are jurists, practitioners, aca-
demics and regulators. The U.S. delegation, for example, 
is comprised of two bankruptcy judges, a bankruptcy 
lawyer and a representative from the Department of 
State. The mandate of the Working Group is to address 
problems and issues arising in cross-border bankruptcies.

UNCITRAL adopted the Model Law on 30 May 1997. 
The Model Law was drawn upon by Council Regulation 
(EC) No. 1346/2000 of 29 May 2000 on Insolvency 
Proceedings (the “EU Regulation”).

The EU Regulation refl ects the view that, for the 
proper functioning of the internal markets in the EU, 
cross-border insolvency proceedings should operate ef-
fi ciently and effectively. The European Union determined 
that a single forum (located within the European Union) 
with jurisdiction over the place where the debtor has 
its center of main interests (“COMI”) should control the 
main insolvency proceeding. Once a court has opened 
a main proceeding with respect to the debtor, the courts 
in other EU member states may open only secondary 
proceedings, and only where the debtor possesses an 
establishment in that EU member state. Once a court has 
determined that the debtor’s COMI is within its jurisdic-
tion, so that its proceedings are the main proceedings, 
all other courts in EU member states must defer to that 
determination.

The COMI decision under the EU Regulation deter-
mines choice of law. With certain specifi ed exceptions, 
the law applicable to insolvency proceedings and their 
effects will be the law of the state of the opening of pro-
ceedings. The COMI decision is consequently of extreme 
importance in the European Union. Not surprisingly it 
has resulted in what is often perceived as forum shop-
ping, sometimes to jurisdictions with favorable substan-
tive laws on a topic of concern to the creditors, and some-
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will reciprocate by enacting and then enforcing the Model 
Law.9

Since Chapter 15 was enacted, U.S. courts have rou-
tinely looked to the Model Law, the Guide to Enactment, 
the Legislative Guide, Reports on the Model Law cited 
therein, the UNCITRAL Case Law on Uniform Texts 
(“CLOUT”), and the papers recording the Working 
Group’s deliberations on all of these texts for elucida-
tion of the meaning of various provisions of Chapter 15 
and to ensure that they interpret the chapter in a man-
ner consistent with versions of the Model Law enacted 
in other countries.10 Section 1508 of Chapter 15, entitled 
“Interpretation,” provides that, in interpreting this chap-
ter, a court is to consider its international origin, and the 
need to promote an application of this chapter in a man-
ner that is consistent with the application of similar stat-
utes adopted by foreign jurisdictions.

The legislative history of Section 1508 explicitly di-
rects courts to consult these UNCITRAL materials in in-
terpreting Chapter 15:

This provision follows conceptually 
Model Law article 8 and is a standard one 
in recent UNCITRAL treaties and model 
laws.... Interpretation of this chapter on 
a more uniform basis will be aided by 
reference to the Guide and the Reports 
cited therein, which explain the reasons 
for the terms used and often cite their ori-
gins as well. Uniform interpretation will 
also be aided by reference to CLOUT, the 
UNCITRAL Case Law on Uniform Texts, 
which is a service of UNCITRAL. CLOUT 
receives reports from national report-
ers all over the world concerning court 
decisions interpreting treaties, model 
laws and other text promulgated by 
UNCITRAL. Not only are these sources 
persuasive, but they advance the crucial 
goal of uniformity of interpretation. To 
the extent that the United States courts 
rely on these sources, their decisions will 
more likely be regarded as persuasive 
elsewhere.

The Model Law has now been adopted in eighteen 
other countries.11 Notably, only six of these enacting coun-
tries are common law countries. The others are civil law 
countries which, before enacting the Model Law, had no 
access to common law principles of comity with which to 
assist foreign debtors.

II. Chapter 15’s Four Fundamental Principles: 
Recognition, Access, Relief and Cooperation

A. Recognition
Chapter 15 contemplates that the bankruptcy court 

will “recognize” a representative of a foreign debtor as 

and practitioners have cooperated to maximize 
values for stakeholders, including the use of pro-
tocols. The Practice Guide is not intended to be 
prescriptive, but rather to illustrate how the reso-
lution of issues and confl icts that might arise in 
cross-border insolvency cases could be facilitated 
by cross-border cooperation, in particular the use 
of such agreements, tailored to meet the specifi c 
needs of each case and the particular requirements 
of applicable law. The Practice Guide includes a 
number of sample clauses to illustrate how differ-
ent issues have been, or might be, addressed—they 
are not intended to serve as model provisions for 
direct incorporation into a cross-border agreement. 
It also includes summaries of the cases in which the 
cross-border agreements that form the basis of the 
analysis were used. 

• The Legislative Guide on Insolvency Law, Part III: 
Treatment of Enterprise Groups in Insolvency. This 
expands the Legislative Guide to address the prob-
lems facing multinational enterprise groups in the 
insolvency context.

• The UNCITRAL Model Law on Cross-Border 
Insolvency: The Judicial Perspective. This document 
offers general guidance on the issues a judge might 
need to consider when addressing international in-
solvency concerns.

Working Group V continues to address ways to fa-
cilitate cross-border insolvencies, including refi ning the 
COMI concept used in the Model Law and focusing on 
the particular problems of insolvent multinational corpo-
rate enterprises, which are not covered under the Model 
Law.

The United States enacted the Model Law in 2005. 
The United States had been one of the countries urg-
ing UNCITRAL to address the problems of cooperation 
in cross-border insolvencies, and the U.S. delegation 
was a signifi cant participant in the Working Group V 
negotiations which ultimately led to the Model Law.6 
The Model Law was “enthusiastically” embraced by the 
United States National Bankruptcy Review Commission.7 
Chapter 15 was part of every proposed bankruptcy 
legislation between 1999 and 2005, when BAPCPA fi -
nally passed, and had “virtually unanimous bipartisan 
support.”8

The legislative history reveals that Chapter 15 was 
drafted to follow the Model Law as closely as possible, 
and that the drafters hoped that other countries would 
also enact their own versions of the Model Law, since the 
more countries that have similar legislation the easier it 
will be to achieve rational results in multinational cross-
border insolvencies. By demonstrating willingness to 
honor orders of foreign courts administrating multina-
tional insolvencies, the U.S. hopes that other countries 
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ments by the courts. On the other hand, Chapter 15 pro-
vides a legislative solution to this predicament: the for-
eign representative is formally recognized as authorized 
to act for the foreign debtor, with all of the explicit rights 
and remedies provided in Chapter 15.

B. Access
Following recognition, representatives of foreign 

debtors and foreign creditors are granted access to U.S. 
courts under Chapter 15. The access principle “establishes 
the circumstances in which a ‘foreign representative’ 
has rights of access to the court (the receiving court) in 
the enacting State from which recognition and relief is 
sought.”12 Access “permits the foreign representative to 
seek a temporary ‘breathing space’ and allows the receiv-
ing court to determine what coordination among the 
jurisdictions or other relief is warranted for optimal dis-
position of the insolvency.”13

Access to United States bankruptcy courts is provided 
to representatives of foreign insolvent entities for a vari-
ety of purposes, including the following.

• Enforcement of orders of the national court with 
jurisdiction over the main insolvency proceedings.

• Stay of U.S. proceedings pending against foreign 
debtors.

• Provision of discovery of U.S. entities or U.S. assets 
of the foreign debtors.

• Location and collection of U.S. assets owned by for-
eign debtors. 

• Transmission of assets to the foreign proceeding for 
distribution to stakeholders.

Section 1512 of Chapter 15 also ensures that a for-
eign representative, following recognition, is entitled to 
participate as a party in interest in a case regarding the 
debtor under the Bankruptcy Code. Finally, Section 1513 
of Chapter 15 ensures that foreign creditors have the same 
rights regarding the commencement of and participa-
tion in a case under the Bankruptcy Code as domestic 
creditors. 

C. Relief
Chapter 15 specifi es the relief to which the foreign 

representative is entitled both before and following rec-
ognition. The relief principle refers to three distinct situ-
ations. In cases where an application for recognition is 
pending, interim relief may be granted to protect assets 
within the jurisdiction of the receiving court. If a pro-
ceeding is recognized as a “main” proceeding, automatic 
relief follows. Additional discretionary relief is available 
in respect of “main” proceedings and relief of the same 
character may be given in a proceeding that is recognized 
as “non-main.”14

While recognition is pending, as well as after the for-
eign representative is recognized by the U.S. bankruptcy 
court, the foreign representative is entitled to a variety 

having authority to act on behalf of the foreign debtor. 
Granting recognition is a condition precedent to any 
relief under Chapter 15, and unless the foreign repre-
sentative is recognized by the U.S. bankruptcy court, it 
is not entitled to any relief from the bankruptcy court. 
The bankruptcy court by design has limited discretion 
in considering whether to grant recognition, although it 
retains a fair amount of discretion to determine the con-
sequences of recognition.

Recognition permits a foreign bankruptcy proceed-
ing to have extraterritorial effect within the United States: 
that is, it means that the U.S. court will, absent violation 
of fundamental U.S. policies or discrimination against 
U.S. creditors, honor and enforce an order of the foreign 
court with respect to the foreign debtor and its assets.

In the absence of an explicit provision for recognition 
like that provided in Chapter 15, foreign representatives 
seeking the assistance of domestic courts would be rel-
egated to a variety of different approaches, not tailored to 
the needs of international trade and investment.

Common law jurisdictions have applied comity in 
deciding when to assist foreign representatives. For ex-
ample, under former Bankruptcy Code Section 304, the 
courts were required to perform a complicated comity 
analysis in deciding whether to grant recognition: the 
court was required to consider what will best assure an 
economical and expeditious administration of such es-
tate, consistent with

- just treatment of all holders of claims against or in-
terests in such estate;

- protection of claim holders in the United States 
against prejudice and inconvenience in the pro-
cessing of claims in such foreign proceeding;

- prevention of preferential or fraudulent disposi-
tions of property of such estate;

- distribution of proceeds of such estate substantially 
in accordance with the order prescribed by this 
title;

- comity; and

- if appropriate, the provision of an opportunity for 
a fresh start for the individual that such foreign 
proceeding concerns.

When permitted under their governing statutes, civil 
law jurisdictions have issued enabling orders referred to 
as exequaturs. It is also possible to seek enforcement of 
foreign insolvency orders relying on legislation for en-
forcement of foreign judgments. In addition, letters roga-
tory for transmitting requests for judicial assistance may 
also provide assistance in enforcing orders of foreign 
courts. 

However, none of these approaches ensure predict-
ability: all are ad hoc, and all involve subjective judg-
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Except for communications for schedul-
ing and administrative purposes, the 
court in any case commenced by a for-
eign representative shall give at least 20 
days’ notice of its intent to communicate 
with a foreign court or a foreign repre-
sentative. The notice shall identify the 
subject of the anticipated communication 
and shall be given in the manner pro-
vided by Rule 2002(q). Any entity that 
wishes to participate in the communica-
tion shall notify the court of its intention 
not later than 5 days before the scheduled 
communication.

Chapter 15 does not direct particular methods of com-
munication among courts and insolvency representatives, 
but it suggests ways in which such communication may 
occur. For example, Bankruptcy Code Section 1525(b) 
provides that the court is “entitled” to communicate di-
rectly with or to request information or assistance directly 
from a foreign court or a foreign representative, subject 
to the rights of parties in interest to notice and participa-
tion. Bankruptcy Code Section 1526(b) makes a similar 
provision for direct communication among the trustee, or 
any person authorized by the court (including an exam-
iner), foreign courts and foreign representatives, subject 
to the same rights of notice and participation. Finally, 
Bankruptcy Code Section 1527(2) provides that commu-
nication of information may be made by “any means con-
sidered appropriate by the court.”

In practice, courts have communicated with foreign 
courts by: (i) exchanging letters between the domestic 
and the foreign judges; (ii) providing transcripts of hear-
ings to the foreign court; and (iii) joint hearings or joint 
conferences.

The American Law Institute, in association with 
the International Insolvency Institute, has promulgated 
and adopted certain Guidelines Applicable to Court-
to-Court Communications in Cross-Border Cases (the 
“Communication Guidelines”). It is intended that the 
Communication Guidelines may be adopted, after what-
ever modifi cations may be necessary to meet either the 
procedural law of the relevant jurisdiction or the particu-
lar circumstances of a given case, by any court presiding 
over a multinational proceeding to facilitate any commu-
nications between and among the courts that are neces-
sary to ensure coordination of such proceedings. Neither 
Chapter 15 nor the Bankruptcy Rules specifi cally allude 
to the Communications Guidelines, although nothing in 
Chapter 15 precludes their adoption in an appropriate 
case, and in fact they have been routinely adopted by a 
number of U.S. bankruptcy judges as part of protocols.

Chapter 15 is also intended to facilitate cooperation 
and coordination of U.S. bankruptcy courts with foreign 
courts when U.S. domestic debtors require the assistance 

of forms of relief explicitly authorized by the statute, de-
pending on whether the foreign proceeding is a main or a 
non-main case.15 

Under Section 1507 the foreign representative may 
also request additional unspecifi ed and ad hoc relief, 
which the court may grant after considering the same fac-
tors that used to govern recognition under former Section 
304. 

D. Cooperation and Coordination
These principles place obligations on both courts and 

insolvency representatives in different states to commu-
nicate and cooperate to the maximum extent possible, to 
ensure that the single debtor’s insolvent estate is admin-
istered fairly and effi ciently, with a view to maximizing 
benefi ts to creditors.16

1. Cooperation
Chapter 15 mandates that a U.S. court is to cooperate 

and communicate with a foreign court or a foreign repre-
sentative, either directly or through a trustee, subject to 
the right of parties in interest to notice and participation. 
The cooperation may be achieved through any appropri-
ate means, including appointing an examiner, coordinat-
ing proceedings, or entering into agreements concern-
ing cooperation. A U.S. court may enter an order under 
Chapter 15 authorizing a trustee or another entity, includ-
ing an examiner, to act in a foreign court on behalf of a 
bankruptcy estate which was created in a regular bank-
ruptcy case pending under the U.S. Bankruptcy Code.

To facilitate cooperation, Bankruptcy Code Section 
1518 requires the foreign representative to keep the U.S. 
court notifi ed of any changes that may occur after the 
foreign representative has been recognized by the court, 
and Bankruptcy Rule 2015 requires that the foreign rep-
resentative fi le any notice required by Bankruptcy Code 
Section 1518 within fourteen days after the date when the 
representative becomes aware of the subsequent informa-
tion. Finally, Bankruptcy Code Section 1525(a) mandates 
that “the court shall cooperate to the maximum extent 
possible with a foreign court or a foreign representative, 
either directly or through the trustee.”

2. Communication
Bankruptcy Code Section 1525(b) authorizes the court 

to communicate “directly with, or to request information 
or assistance directly from, a foreign court or a foreign 
representative, subject to the rights of a party in interest 
to notice and participation.” The legislative history dem-
onstrates how important this concept was to the drafters, 
who noted that the rights of courts to communicate with 
other courts in worldwide insolvency cases was of central 
importance. 

However, the communication right must be exercised 
with due regard to the rights of the parties. Bankruptcy 
Rule 5012 addresses this issue:
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chapter prevents the court from refusing to take an action 
governed by this chapter if the action would be manifest-
ly contrary to the public policy of the United States.”

B. Application of Comity in Chapter 15
Comity is no longer relevant in the decision to grant 

recognition to a foreign proceeding. That decision should 
be based purely on the foreign representative’s creden-
tials—the certifi ed order of the foreign representative’s 
appointment—and on the question of whether the foreign 
case is a main or a non-main proceeding.

Comity does, however, have a continuing role in 
Chapter 15. Bankruptcy Code Section 1509(b)(3) requires 
that a U.S. court grant comity to a foreign representa-
tive, once the foreign proceeding has been recognized. 
The obligation to grant comity—by enforcing orders is-
sued by foreign courts adjudicating foreign insolvency 
proceedings—is not discretionary, and is limited only by 
the obligation not to contravene fundamental U.S. public 
policy in granting comity, or to discriminate against U.S. 
creditors.

If another country’s laws are extremely different from 
those of the United States, a U.S. court will not relegate 
a U.S. creditor to treatment under those laws, but will 
conclude, pursuant to well settled comity principles, not 
to defer to such laws. This requirement necessitated a 
detailed analysis of the foreign law in question under for-
mer Bankruptcy Code Section 304.

Application of Section 1507,21 which permits the 
bankruptcy court to provide assistance to the foreign rep-
resentative beyond the forms of assistance explicitly de-
lineated in Chapter 15, should require a similar analysis. 
According to the legislative history of Bankruptcy Code 
Section 1507(a):

This section is intended to permit the 
further development of international 
cooperation begun under section 304, 
but is not to be the basis for denying or 
limiting relief otherwise available under 
this chapter. The additional assistance is 
made conditional upon the court’s con-
sideration of the factors set forth in the 
current subsection 304(c) in a context of a 
reasonable balancing of interests follow-
ing current case law... Although the case 
law construing section 304 makes it clear 
that comity is the central consideration, 
its physical placement as one of six fac-
tors in subsection (c) of section 304 is mis-
leading, since those factors are essentially 
elements of the grounds for granting 
comity. Therefore, in subsection (2) of this 
section, comity is raised to the introduc-
tory language to make it clear that it is 
the central concept to be addressed.22

of foreign courts. For example, if a U.S. bankruptcy case 
under another chapter of Title 11 and a foreign proceed-
ing are both pending concerning the same debtor, the 
U.S. court is directed by Bankruptcy Code Section 1529 to 
seek cooperation and coordination with the foreign pro-
ceeding under Bankruptcy Code Sections 1525, 1526, and 
1527. If the U.S. bankruptcy case is pending at the time 
that the petition for recognition of a foreign proceed-
ing is fi led, any relief granted under Bankruptcy Code 
Section 1519 (the relief that may be granted upon fi ling 
before recognition) and under Bankruptcy Code Section 
1521 (the relief that may be granted after recognition) 
must be consistent with the relief granted in the pending 
U.S. case, and Bankruptcy Code Section 1520 (which lists 
certain limited automatic effects of recognizing a foreign 
proceeding) does not apply, because it would limit the 
Bankruptcy Code provisions applicable in an already 
pending plenary U.S. bankruptcy case.

III. Role of Comity in Chapter 15
A. Nature of Comity

“Comity of courts” or “judicial comity” is defi ned as 
the principle whereby courts “decline to exercise jurisdic-
tion over matters appropriately adjudged elsewhere.” 
“Prescriptive comity” is “the respect sovereign nations 
afford each other by limiting the reach of their laws.”17

The most widely accepted defi nition of comity came 
in the decision of the U.S. Supreme Court in Hilton v. 
Guyot,18 in which Justice Gray defi ned it as “the recogni-
tion which one nation allows within its territory to the 
legislative, executive or judicial acts of another nation, 
having due regard both to international duty and con-
venience, and to the rights of its own citizens or of other 
persons who are under the protection of its laws.”19

The comity concept has been part of U.S. law since at 
least 1895, when the Supreme Court ruled that “comity 
is part of our law, and must be ascertained and adminis-
tered by the courts.”20

Extending comity to foreign insolvency proceedings 
is particularly appropriate. Granting comity to a foreign 
bankruptcy proceeding enables the assets of a debtor 
to be dispersed in an equitable, orderly and systematic 
manner, rather than in a haphazard, erratic or piecemeal 
fashion. Consequently, U.S. courts have consistently rec-
ognized the interest of foreign courts in liquidating or 
winding up the affairs of their own domestic business 
entities, even before Chapter 15 was enacted.

There is a public policy exception to the doctrine of 
comity—when signifi cant non-constitutional U.S. poli-
cies, particularly regulatory or compliance-oriented 
policies, are perceived as being in confl ict with the 
bankruptcy laws of another jurisdiction, comity may not 
be extended. That exception is explicitly embodied in 
Bankruptcy Code Section 1506, which is titled “Public 
policy exception,” and which provides, “Nothing in this 
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Judge Bufford notes that how and in what forum 
the foreign representative could obtain such relief is not 
clear.26 Under the pre-Chapter 15 common law, the bank-
ruptcy courts were able to provide relief to foreign repre-
sentatives of foreign proceedings that were not limited to 
main or non-main.27

If the common law comity cases survive the enact-
ment of Chapter 15, such relief should continue to be 
available outside and independent of Chapter 15. But to 
date no such cases have been fi led, and it is not clear how 
they would be presented.

IV. Eligibility, Recognition28

A. Chapter 15 Contemplates Direct Right of Access 
by Foreign Representatives to U.S. Courts 
Through a Single Point of Entry

Congress intended that Chapter 15 be the “exclusive 
door to ancillary assistance to foreign proceedings, with 
the goal of controlling such cases in one court.”29 Section 
1509 of the Bankruptcy Code is the statutory vehicle for 
achieving that goal.

Thus Section 1509(a) of the Bankruptcy Code pro-
vides that a foreign representative may commence an 
ancillary proceeding by fi ling a petition for recognition 
under Section 1515 of the Bankruptcy Code.30 In that way, 
the statute gives foreign representatives a right of direct 
access to United States courts.

If the court grants recognition of the foreign proceed-
ing, the foreign representative is free to appear in U.S. 
state and federal courts on matters relating to the foreign 
proceeding. Indeed, by application of Section 1509(b), 
if the court grants recognition of a foreign proceeding 
under Section 1517, (i) the foreign representative has the 
capacity to sue and be sued in a United States court;31 (ii) 
the foreign representative may apply directly to a United 
States court for appropriate relief in that court; and (iii) a 
court in the United States will grant comity or coopera-
tion to the foreign representative.32

If the court denies recognition, the foreign representa-
tive is barred from obtaining relief from any other court,33 
except for the limited purpose of collecting a claim or 
account receivable of the foreign debtor.34 In this way, 
Section 1509 implements the so-called “single point of en-
try” for a foreign representative seeking access to a state 
or federal court in the United States,35 and courts rou-
tinely dismiss actions commenced by foreign representa-
tives who have not obtained orders of recognition under 
Chapter 15.36

B. Existence of Foreign Proceeding
Section 101(23) of the Bankruptcy Code defi nes a “for-

eign proceeding” as a collective judicial or administrative 
proceeding in a foreign country, including an interim pro-
ceeding under a law relating to insolvency or adjustment 
of debt, in which proceeding the assets and affairs of the 

The concept of comity and the case law decided un-
der former Bankruptcy Code Section 304(c) thus remain 
relevant to consideration of the provision of additional 
assistance under section 1507. They may also remain rel-
evant in considering limits on relief under Bankruptcy 
Code Section 1522, to ensure protection of all parties in 
interest.

C. Other Potential Applications of Comity in 
Chapter 15 Cases

Some kinds of proceedings do not qualify for recog-
nition under Chapter 15. For example, Bankruptcy Code 
Section 1501 excludes the following from recognition:

• A foreign proceeding for a foreign bank that has a 
U.S. branch.

• A foreign proceeding for a foreign railroad.

• A proceeding for a foreign individual debtor eli-
gible for a case under Chapter 13. 

• A proceeding for a foreign stockbroker or commod-
ity broker.23

In addition, Bankruptcy Code Section 1517 limits 
recognition to foreign main or non-main proceedings. It 
does not, on its face, permit any proceedings that are not 
foreign main or foreign non-main proceedings to be rec-
ognized. As a result, neither an ancillary foreign proceed-
ing similar to a Chapter 15 case nor a foreign proceeding 
in a country where the debtor has neither an establish-
ment nor its COMI are qualifi ed for recognition because 
they are neither main nor non-main proceedings.

Under former Section 304, all of these types of pro-
ceedings could be recognized and the foreign representa-
tives could be afforded relief. There does not seem to be a 
principled reason to deny them relief. Courts have, how-
ever, denied recognition in several cases because they 
were neither main nor non-main proceedings in their 
country of origin.24

Judge Samuel L. Bufford has suggested that Chapter 
15 does not necessarily deny all relief to such “tertiary” 
proceedings. In particular, the sections dealing with coop-
eration and communication with foreign courts, and the 
sections dealing with coordination of concurrent proceed-
ings, could be available even if a case is not a main or a 
non-main proceeding.25 And Bankruptcy Code Section 
1509 (d) provides that, “If the court denies recognition 
under this chapter, the court may issue any appropri-
ate order necessary to prevent the foreign representative 
from obtaining comity or cooperation from courts in the 
United States.” Signifi cantly, this provision is phrased in 
a permissive way: if the court concludes that the foreign 
representative is not entitled to any relief, it may enter 
such an order. But it appears to be left open to the court 
not to block such relief.
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and that the person or body is a foreign representative, 
if the foreign court’s decision or certifi cate so states; and 
(ii) documents submitted in support of the petition for 
recognition are authentic, whether or not they have been 
legalized.51

The term “center of main interests” (“COMI”) is 
not defi ned in the Bankruptcy Code or the Model Code. 
However, in furtherance of the recognition process, 
Section 1516(c) of the Bankruptcy Code creates a rebut-
table presumption that a foreign corporate debtor’s COMI 
is its registered place of business.52 Rule 301 of the Federal 
Rule of Evidence is applicable in Chapter 15 cases. By 
application of that rule, the evidentiary presumption not-
withstanding, the burden of proving COMI remains at all 
times with the foreign representative.53

D. Prerequisites for Recognition of Foreign 
Proceeding

Section 1517 of the Bankruptcy Code directs that, for 
a foreign proceeding to gain recognition within the frame-
work of Chapter 15, the foreign proceeding for which 
recognition is sought must be a foreign main proceeding 
or foreign non-main proceeding within the meaning of 
Section 1502, the foreign representative applying for rec-
ognition is a person or body, and the petition must meet 
the requirements of Section 1515.54 Recognition under 
Section 1517 of the Bankruptcy Code is not a “rubber 
stamp exercise.”55 Even in the absence of an objection, the 
trend is for courts to undertake their own jurisdictional 
analysis and grant or deny recognition under Chapter 15 
as the facts of each case warrant, and the foreign repre-
sentative bears the burden of proving eligibility.

E. Relief Available under Chapter 15
Relief under Chapter 15 is available only in respect of 

a foreign proceeding that is either a foreign main or for-
eign non-main proceeding. A proceeding that is neither is 
ineligible for recognition under Chapter 15.56

1. Provisional Relief57

Provisional relief is available during the “gap period” 
between the fi ling of the petition the entering of an order 
for recognition, but only where relief is “urgently needed 
to protect the assets of the debtor or the interest of the 
creditors.” Such provisional relief terminates when the 
petition for recognition is granted, unless extended by 
court order. The relief includes, but is not limited to, the 
following:

• Staying execution against the debtor’s assets.

• Entrusting all or part of the assets in the United 
States to the foreign representative where the assets 
are susceptible to devaluation.

• Suspending the debtor’s right to transfer any right 
or interest in an asset.

debtor are subject to control or supervision by a foreign 
court for the purpose of reorganization or liquidation.37

Section 101(24) of the Bankruptcy Code defi nes “for-
eign representative” as a person or body, including a per-
son or body appointed on an interim basis, authorized in 
a foreign proceeding, to administer the reorganization or 
the liquidation of the debtor’s assets or affairs or to act as 
a representative of such foreign proceeding.38

In considering whether a proceeding is a “foreign 
proceeding,” courts parse Section 101(23) into seven ele-
ments, each of which must be satisfi ed before the under-
lying action will be classifi ed as a “foreign proceeding.”39 
Those elements are:

- a proceeding;40

- that is either judicial or administrative;41

- that is collective in nature;42

- that is in a foreign county;

- that is authorized or conducted under a law re-
lated to insolvency or the adjustment of debts;43

- in which the debtor’s assets and affairs are subject 
to the control or supervision of a foreign court;44 
and

- which proceeding is for the purpose of reorganiza-
tion or liquidation.45

C. Commencement of a Chapter 15 Case
Section 1504 of the Bankruptcy Code states that the 

fi ling of a petition for recognition under Section 1515 
commences a case under Chapter 15.46 Nonetheless, ex-
cept in cases where relief is “urgently needed” to protect 
the assets of the creditors,47 relief is not available to the 
foreign representative until the entry of an order of rec-
ognition of the foreign proceeding.48

Section 1515 of the Bankruptcy Code describes the 
procedural requirements for fi ling a petition for recogni-
tion under Section 1504. In part, it directs that a petition 
for recognition be accompanied by (i) a certifi ed copy 
of the decision commencing the foreign proceeding and 
appointing the foreign representative (translated into 
English); (ii) a certifi cate from the foreign court affi rm-
ing the existence of the foreign proceeding and the ap-
pointment of the foreign representative (translated into 
English); or (iii) absent evidence referred to above in (i) 
and (ii), any other evidence acceptable to the court of the 
existence of the foreign proceeding and of the appoint-
ment of the foreign representative.49

The recognition procedure is designed to be a “sim-
ple expeditious structure to be used to obtain recogni-
tion.”50 To help expedite that process, but not to preclude 
the introduction of contrary evidence, Section 1516(b) 
of the Bankruptcy Code permits the court to presume 
that: (i) the foreign proceeding is a foreign proceeding 
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the debtor’s registered offi ce or habitual residence in the 
case of an individual is presumed to be the center of the 
debtor’s main interests.

Section 1502(5) defi nes the term “foreign non-main 
proceeding” to mean “a foreign proceeding, other than 
a foreign main proceeding, pending in a country where 
the debtor has an establishment.”61 For these purposes, 
the term “establishment” means any place of operations 
where the debtor carries out “non-transitory economic 
activity.”62 Accordingly, a foreign proceeding that is pre-
mised only on the presence of assets in a foreign country 
is not eligible for recognition under Chapter 15.

G. Disputes Regarding COMI or Establishment
In cases where a debtor’s COMI or Establishment are 

in dispute, the court must resolve two threshold issues: (i) 
it must ascertain the factors it will consider in making the 
determination of whether the debtor has a COMI or an es-
tablishment in the foreign country; and (ii) it must fi x the 
appropriate date on which to make that determination.63 
Case law is instructive in resolving those issues.

1. Factors Relevant to Determination of Location of 
COMI

When the COMI of a corporate debtor is at issue, 
some courts equate COMI with the concept of a “princi-
pal place of business.”64 The Bankruptcy Code does not 
state the type of evidence relevant to a determination of a 
debtor’s COMI. To fi ll that void, courts frequently utilize 
the following non-exclusive list of factors in assessing a 
corporate debtor’s COMI. Among those are the following:

• The location of the debtor’s headquarters.

• The location of those who actually manage the 
debtor (which conceivably could be at the head-
quarters of a holding company).

• The location of the debtor’s primary assets.

• The location of the majority of the debtor’s credi-
tors or a majority of the creditors who would be af-
fected by the case.

• The jurisdiction whose law would apply to most 
disputes.65

As with corporate debtors, the Bankruptcy Code 
does not defi ne an individual debtor’s COMI. However, 
Section 1516(c) states that an individual’s “habitual resi-
dence” is presumed to be the COMI.66 Some courts have 
likened the concept of “habitual residence” to that of 
domicile, which is established by “physical presence in a 
location coupled with an intent to remain there indefi nite-
ly.”67 Other factors examined by the courts include: (i) the 
length of time spent in the location; (ii) the occupational 
or familial ties to the area; and (iii) the location of the indi-
vidual’s regular activities, jobs, assets, investments, clubs, 
unions, and institutions of which he is a member.68

• Providing for the examination of witnesses or 
documents concerning the debtor’s assets, affairs, 
rights and obligations.

• Granting certain other related relief that may be 
available to a trustee.

2. Automatic Relief58

Automatic relief is available where the foreign pro-
ceeding is recognized as a “foreign main proceeding.” 
Certain provisions of the Code are automatically appli-
cable, including but not limited to (i) an automatic stay 
(or equivalent injunction) under Section 362, preventing 
creditor collection efforts with regard to the debtor or 
its assets located in the United States; (ii) the right of an 
entity asserting an interest in the debtor’s United States 
assets to “adequate protection” of that interest under 
Section 361; and (iii) restrictions on the debtor’s right to 
use, sell or lease its U.S. property outside the ordinary 
course of business under Section 363. Other provisions 
of the Bankruptcy Code apply by way of “additional as-
sistance” in the Bankruptcy Court’s discretion and only 
if in the interest of creditors and other interested parties, 
including the debtor.

4. Permissive Relief59

Permissive relief is available where a foreign pro-
ceeding is recognized as a “foreign main” or “foreign 
non-main proceeding.” Thus the court may grant per-
missive relief only if the interests of interested entities, 
including the debtor, are suffi ciently protected. Relief 
available to a foreign representative upon recognition of 
a foreign main or foreign non-main proceeding includes 
the following:

• Staying proceedings against the debtor or execu-
tions against the debtor’s property.

• Suspending the right to transfer, encumber, or dis-
pose of the debtor’s property.

• Providing for the examination of witnesses.

• Granting certain other forms of relief available to a 
trustee.

• Extending provisional relief previously granted.

Note that the court may place conditions on a grant 
of provisional or permissive relief as it deems appropri-
ate, including the posting of a security bond.

F. Foreign Main Proceeding vs. Foreign Non-main 
Proceeding

Section 1502(4) defi nes the term “foreign main pro-
ceeding” to mean “a foreign proceeding pending in 
the country where the debtor has the center of its main 
interests.”60 Chapter 15 and the Model Law are silent 
on the factors that are relevant to the determination of a 
disputed COMI. However, as previously noted, pursu-
ant to Section 1516(c), absent evidence to the contrary, 
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petition for recognition.72 On appeal, the District Court 
affi rmed. In relevant part, the District Court observed that 
Section 1516(c) “creates no more than a rebuttable eviden-
tiary presumption which may be rebutted notwithstand-
ing a lack of party opposition,” and found that the court 
did not err in considering the evidence of record or in 
dismissing the petition.73

In the case of In re Basis Yield,74 the court-appointed 
liquidators (the “Liquidators”) of an exempted limited 
liability company incorporated under Cayman Islands 
law (the “Fund”) subject to liquidation proceedings in 
the Cayman Islands sought recognition of the Cayman 
Islands liquidation proceedings under Chapter 15. The 
Chapter 15 petition disclosed that the Fund’s registered 
offi ce was in the Cayman Islands, that it was a master 
fund whose investors (consisting of two feeder funds) 
and investment manager were domiciled in the Cayman 
Islands, and that the Fund’s books and records, attor-
neys and auditors were located in the Cayman Islands. 
No party objected to the petition or offered evidence to 
rebut the evidence submitted in support of the petition. 
Nonetheless, the court noted that the petition was “strik-
ingly silent” as to: (a) the nature and extent of the Fund’s 
business activities in the Cayman Islands (or when those 
activities were conducted); (b) whether the Fund staffed 
any employees or managers in the Cayman Islands; (c) 
whether any of the Fund’s assets were in the Cayman 
Islands; (d) the location from which the Fund was in fact 
managed, notwithstanding the Cayman Islands domicile 
of the manager.75 It also noted that Citigroup, a creditor 
of the Fund, commented on the Liquidator’s failure to ad-
dress those issues in the Chapter 15 petition, and that, in 
any event, “the failure to address these matters…was ap-
parent to any observer—including the Court, which did 
not need a stakeholder’s written submission to note the 
defi ciency.”76 

The court issued a preliminary injunction requested 
by the Liquidators and scheduled a hearing on the peti-
tion for recognition. In doing so, the court directed that 
the recognition hearing would be an evidentiary hear-
ing and that, without precluding the Liquidators from 
introducing any other evidence that they might consider 
relevant or helpful to the court, that they were to use best 
efforts “to introduce evidence suffi cient for the Court to 
make factual fi ndings with respect to a fair number of 
specifi ed matters—some of which would at least arguably 
be relevant to a determination as the whether the Cayman 
Islands were [the Fund’s] COMI, or whether [the Fund] 
maintained an establishment there.”77 Thereafter the 
Liquidators sought and obtained the Court’s permission 
to fi le a motion for summary judgment granting recogni-
tion of the proceeding as a “foreign main proceeding,” in 
advance of the recognition hearing. In that motion, they 
relied on the limited factual record contained in the peti-
tion, and the presumption that Fund’s COMI was in the 
place of its registered offi ce.

An issue that has arisen, particularly in Chapter 
15 cases involving off-shore funds, is whether, in the 
absence of an objection to COMI, a court is bound by 
the presumption in Section 1516(c), so that the court is 
precluded from considering evidence of record, or re-
questing the submission of evidence. Some courts hold 
that even in the absence of an objection to COMI, they 
will not “rubber stamp” a petition for recognition and 
the foreign representative will bear the burden of prov-
ing that the proceeding is either a foreign main or foreign 
non-main proceeding, particularly if there is evidence in 
the record that COMI is not in the place of the debtor’s 
registered offi ces. Two cases are particularly instructive.

In the case of In re Bear Stearns,69 two Cayman Islands 
exempted limited liability companies (the “Funds”), 
with registered offi ces in Cayman Islands, were the sub-
ject of liquidation proceedings conducted pursuant to 
the Companies Law of the Cayman Islands under the 
supervision of the Cayman Grand Court. The Funds 
were master funds in a master-feeder structure. They 
invested in miscellaneous fi nancial products, including 
investment-grade structured fi nance securities, asset-
backed securities, swaps, securitizations, derivatives and 
currencies. PFPC Inc. (Delaware) (the “Administrator”), 
a Massachusetts corporation, served as the Funds admin-
istrator and maintained and stored the Funds’ books and 
records in Delaware. Bear Stearns Asset Manager Inc., a 
New York corporation located in New York, acted as the 
Funds’ investment manager. Other assets, consisting of 
accounts receivables from broker dealers, were located 
in the United States and Europe, although the Funds’ 
investment registers were located in Dublin, Ireland, and 
the Funds’ investors consisted of two Cayman Islands 
and one U.K. entity.

The joint provisional liquidators appointed by the 
Grand Cayman Court (the “Petitioners”) fi led petitions 
pursuant to Section 1515 of the Bankruptcy Code, seek-
ing recognition of the liquidation proceedings as foreign 
main or, alternatively, foreign non-main proceedings. The 
petitions were unopposed and the Petitioners contended 
that the court was required to recognize the liquida-
tion proceedings as foreign main proceedings. “In other 
words, the Petitioners contended] that [the] Court should 
accept the proposition that the Foreign Proceedings are 
main proceedings because the Petitioners say so and 
because no one else says they aren’t.”70 The Bankruptcy 
Court rejected that contention. Relying on the plain 
language of Section 1516(c) and the Model Law’s 
Guidelines, the court held that the presumption in 
Section 1516(c) did not preclude a court from calling for 
or assessing other evidence in determining COMI, pro-
vided that it did so in accordance with applicable proce-
dural law.71 After considering evidence in the record, the 
court concluded that the Funds’ COMI was in the United 
States and that the Funds did not have an “establish-
ment” in the Cayman Islands. Accordingly, it denied the 
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The Bankruptcy Court further noted that a debtor’s 
COMI fi ling was more readily ascertainable by third par-
ties as of the date of the Chapter 15, and pointed out that 
reviewing the debtor’s prior activities could lead to denial 
of a recognition in the appropriate country due to past ac-
tivities, once again frustrating the point of the inquiry:

[An inquiry into the debtor’s past inter-
ests] decreases the effectiveness of the 
insolvency proceeding for which recogni-
tion is sought, and it may lead to a sub-
optimal distribution of the debtor’s as-
sets, inasmuch as nonrecognition where 
recognition is due may forestall much 
need inter-nation cooperation.84

The bankruptcy court in the case of In re Fairfi eld 
Sentry Limited85 also determined that the date of the 
Chapter 15 petition was the appropriate measure follow-
ing the application of a “totality of the circumstances” 
analysis. There, the bankruptcy court considered two 
British Virgin Islands investment vehicles that had previ-
ously invested in Madoff-controlled funds. Following the 
commencement of BVI liquidation proceedings, the ap-
pointed liquidators fi led petitions under Chapter 15, seek-
ing recognition of the BVI proceedings as foreign main 
proceedings, or, in the alternative, foreign non-main pro-
ceedings. Certain claimants objected, asserting that New 
York was the proper COMI, based on the Debtors’ historic 
business activities.

Amidst concerns of “the potential for mischief and 
COMI manipulation,” the bankruptcy court declined 
to follow a bright line rule based on the wording of the 
statute.86 In reaching a determination that the COMI as 
of the date of the Chapter 15 fi ling was nevertheless ap-
plicable, the bankruptcy court noted, among other things, 
that (i) the debtors had ceased doing business more than 
eighteen months before the Chapter 15 petition and seven 
months prior to the commencement of the BVI liquida-
tion proceedings; (ii) the debtors had no place of busi-
ness, management or tangible assets located in the United 
States; (iii) the liquidators were directing and coordinat-
ing the debtors’ business affairs in the BVI, maintaining 
liquid assets there, and had transferred signifi cant books 
and records there; and (iv) to the extent that contingent 
claims constituted assets located in New York, they were 
entitled to no more weight than claims based in other 
jurisdictions.87

On appeal, the District Court affi rmed the opinion 
of the Bankruptcy Court, favorably citing In re Ran, In re 
Betcorp and In re BAIC.88 In discussing the Bankruptcy 
Court’s totality of the circumstances approach, the 
District Court found that the appellants “presented no 
evidence to support a fi nding of an opportunistic shift of 
Sentry’s COMI or any biased activity or motivation to dis-
tort factors to establish a COMI in the BVI.”89

Although that motion was unopposed, the court 
denied it, fi nding that it was not bound by the presump-
tion and that the Liquidators had not adduced suffi cient 
evidence to establish that the Fund’s COMI was in the 
Cayman Islands.

2. Relevant Time Period for Determining Location 
of COMI

The debate around the correct COMI date turns on 
whether COMI should be measured on the date the un-
derlying foreign proceeding was commenced,78 or on 
the date of the commencement of the Chapter 15 case.79 
Because Bankruptcy Code Section 1502(4) is written in 
the present tense,80 courts favoring application of the 
Chapter 15 petition date approach argue that a plain 
reading of the statute mandates that position:

While section 1502 does not expressly 
discuss a temporal framework for deter-
mining COMI, the grammatical tense in 
which it is written provides guidance to 
the court…Congress’s choice to use the 
present tense requires courts to view the 
COMI determination in the present, i.e. 
at the time the petition for recognition 
was fi led.81

Courts using the Chapter 15 petition date in de-
termining COMI also cite consistency as a reason for 
the bright-line rule. In the case of In re Betcorp,82 the 
Bankruptcy Court for the District of Nevada considered, 
in determining whether the Australian liquidation of 
an Australian gaming company could be recognized 
a foreign main proceeding, whether the appropriate 
temporal snapshot was the date of fi ling of the Chapter 
15 petition, or the company’s operational history. The 
liquidator sought recognition of the Australian proceed-
ing as a foreign main proceeding under Chapter 15. 1st 
Technology LLC, a U.S. based-company pursuing patent 
infringement against Betcorp in U.S. District Court, op-
posed the petition. After reviewing the COMI factors, 
the Bankruptcy Court turned to timing. Ultimately, the 
Bankruptcy Court held that the Australian proceed-
ing could be recognized as a foreign main proceeding. 
In doing so, the court determined that consideration of 
Betcorp’s operational history for purposes of establishing 
COMI would frustrate the goals of the statute:

Giving consideration to a debtor’s 
operational history increases the pos-
sibility of competing main proceedings, 
thus defeating the purpose of using the 
COMI construct. Requiring courts to give 
weight to the debtor’s interests over the 
course of its operational history may de-
stroy the uniformity and harmonization 
that is the goal of employing the COMI 
inquiry.83
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• The bankruptcy court will not fi nd an establish-
ment based solely on the existence of an insolvency 
proceeding.99

• The mere presence of a letterbox in a company’s 
registered location will not constitute an establish-
ment.100

• Evidence of some management of an asset in a 
jurisdiction may be suffi cient to constitute an estab-
lishment.101

• Where the debtor (i) had property where it con-
ducted business, (ii) retained employees, (iii) main-
tained accounts relating to its business, (iv) had 
existing clients, (v) was involved in the local market 
and (vi) had a place of operations where it con-
ducted nontransitory business, a debtor had pro-
vided evidence of its establishment in the foreign 
jurisdiction where proceedings were pending, and 
was entitled to recognition of a foreign non-main 
proceeding.102

• The appropriate time for a determination of wheth-
er the debtor has an establishment in a country is 
the same as the relevant time period for determin-
ing location of COMI.103

4. Requirement of Assets or Need for Information 
in U.S.

Chapter 15 does not actually require a foreign en-
tity to have assets in the United States. The requirement 
comes from Section 109(a) of the Bankruptcy Code (made 
applicable through Section 103(a)104), which provides 
that, “Notwithstanding any other provision of this sec-
tion, only a person that resides or has a domicile, a place 
of business, or property in the United States, or a munici-
pality, may be a debtor under this title.”105 Instead, as pre-
viously discussed, Section 1504 provides that a Chapter 
15 case is commenced by fi ling a petition for recognition 
of a foreign proceeding under Section 1515, which in turn 
requires that any such petition for recognition be accom-
panied by

- A certifi ed copy of the decision commencing such 
foreign proceeding and appointing the foreign rep-
resentative; and

- A certifi cate from the foreign court affi rming the 
existence of such foreign proceeding and of the ap-
pointment of the foreign representative; or

- in the absence of evidence referred to in the fi rst 
two paragraphs, any other evidence acceptable to 
the court of the existence of such foreign proceed-
ing and of the appointment of the foreign represen-
tative.106

Likewise, Section 1501(b) provides for a broad appli-
cation of Chapter 15, without the requirement for assets 
in the U.S., where (i) the assistance is sought in the United 
States by a foreign court or a foreign representative in 

In the case of In re Millennium Global Emerging Credit 
Master Fund Limited,90 the Bankruptcy Court for the 
Southern District of New York found that the statutory 
language required the COMI determination to be made 
as of the date of commencement of the underlying for-
eign proceeding, not the date of the Chapter 15 petition. 
In that case, a liquidation of a Bermuda-based master 
fund and feeder fund (the “Funds”) was commenced as 
a result of the Funds’ inability to meet a margin cal1.91 
The Bermudan liquidators of the Funds sought recogni-
tion of the liquidation as foreign main proceedings under 
Chapter 15 in order to investigate the Funds, conduct 
discovery and provide for distribution of recovered 
property to creditors.92 One of the potential targets of 
the liquidators’ investigation objected to the Chapter 
15 petition, asserting that the Debtors’ COMI should be 
determined to be in the United Kingdom, the location of 
the Funds’ investment manager, numerous creditors and 
creditors meetings, the Funds’ prime broker, and alleged 
pending litigation.93

The Bankruptcy Court rejected the various decisions 
fi nding that the date of the Chapter 15 petition was the 
appropriate date for the COMI determination. Instead, 
the Bankruptcy Court determined that previous courts 
misconstrued the plain language of the statute, fi nding 
that by substituting the words “principal place of busi-
ness” in place of “center of main interests,” it was clear 
that the drafters were referring to a debtors’ place of 
business prior to its liquidation, since “[a] debtor does 
not continue to have a principal place of business after 
liquidation is ordered and the business stops operat-
ing.”94 Turning from the language of the statute to policy, 
the Bankruptcy Court found further that a rule determin-
ing COMI as of the date of the Chapter 15 fi ling was a 
construction that allowed COMI “to be used as a shield 
against foreign creditors,” and one that invited forum 
shopping.95 

Accordingly, the Bankruptcy Court found that “the 
construction of the term COMI that avoids the use of 
Chapter 15 as a shield by absconding debtors looks to the 
time period on or about the commencement of the for-
eign case whose recognition is sought.”96 After applying 
various COMI factors, the Bankruptcy Court determined 
that the Funds’ COMI as of the date of commencement of 
the liquidation was Bermuda, and held that the Bermuda 
liquidation proceedings were entitled to recognition as 
foreign main proceedings.97

3. Factors Relevant to Determination of Whether 
There Is an Establishment in the Country Where 
the Debtor Has Petition for Recognition of a 
Foreign Non-main Proceeding

To have an establishment in a country, the debtor 
must conduct business in that country.98 Bankruptcy 
courts have also made the following fi ndings with re-
spect to fi nding an establishment.
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erty of the debtor that is within the territorial jurisdiction 
of the United States.

However, the stay does not (automatically) apply to 
proceedings in jurisdictions outside of the U.S. Consider 
In re JSC BTA Bank,111 where the bankruptcy court granted 
recognition to insolvency proceeding in Kazakhstan as a 
foreign main proceeding. The JSC Bank had no tangible 
assets or employees or business in the U.S., but had some 
accounts at correspondent U.S. banks. There was a com-
mercial dispute over the alleged default of a $20 million 
loan agreement governed by Swiss law between JSC 
Bank and the Swiss branch of a French bank, which also 
had no business or tangible U.S. assets. The dispute was 
pending arbitration in Switzerland when the Chapter 15 
petition was fi led, and the foreign representative sought 
to suspend the arbitration, fi ling a motion in the Chapter 
15 case for contempt of stay when the Swiss arbitration 
proceeded and resulted in a judgment against JSC Bank. 
But the bankruptcy court was not persuaded by the for-
eign representative’s argument that the recognition of a 
Chapter 15 petition served to impose a worldwide stay or 
judicial/arbitration proceedings. The court found that the 
foreign representative’s broad interpretation of Section 
1520(a), while possible, was beyond the scope intended 
by Congress and would lead to absurd results.

B. Ability to Collect, Administer and Sell Assets
Again, Sections 1520 (addressing effects of recogni-

tion of a foreign main proceeding) and 1521 (relief that 
may be granted in both main and non-main proceedings) 
sets forth the range of authorized actions for a foreign 
representative. Section 1520(a) states, in part, that Sections 
363, 549 and 552 apply to a transfer of an interest of the 
debtor in property that is within the territorial jurisdiction 
of the United States to the same extent that the sections 
would apply to property of an estate, and unless the court 
orders otherwise, the foreign representative may oper-
ate the debtor’s business and may exercise the rights and 
powers of a trustee under and to the extent provided by 
Sections 363 and 552.112

Similarly, Section 1521(a)(5) provides that the court 
may grant relief, including “entrusting the administration 
or realization of all or part of the debtor’s assets within 
the territorial jurisdiction of the United States to the for-
eign representative or another person, including an exam-
iner, authorized by the court.” A number of cases involv-
ing turnover, sale, and administration of assets by foreign 
representatives have been reported in recent years.113

Nevertheless, note that turnover of assets may im-
plicate avoidance powers, which are prohibited under 11 
U.S.C. 1521(a)(7), which is discussed below.

C. Ability to Investigate, Take Discovery and Access 
U.S. Courts

Section 1521(a)(4) also enables a foreign representa-
tive to take discovery through the U.S. courts, providing 

connection with a foreign proceeding; (ii) assistance is 
sought in a foreign country in connection with a case un-
der this title; (iii) a foreign proceeding and a case under 
this title with respect to the same debtor are pending con-
currently; or (iv) creditors or other interested persons in 
a foreign country have an interest in requesting the com-
mencement of, or participating in, a case or proceeding 
the Bankruptcy Code.107

As to what constitutes assets in the U.S., the courts 
have not really addressed this confl ict nor opined on 
what would constitute assets in the U.S. for purposes of 
meeting the requirement under Section 109(a). And there 
does not appear to be much in the secondary literature on 
what constitutes U.S. property in a Chapter 15 context. To 
the contrary, Judge Gropper recently noted that a foreign 
debtor need not to have any U.S. assets:

The absence of tangible property or 
a place of business of a debtor in the 
United States is not fatal to a case under 
Chapter 15, designed as it is to provide 
assistance to a foreign proceeding... 
Section 1528 specifi cally provides that 
the foreign debtor must have assets in 
the United States in order for a plenary 
case under another chapter to be initi-
ated, leading to the conclusion that the 
statute contemplates the commencement 
of a Chapter 15 case even where there 
are no assets of the debtor in the United 
States.108

Much of the case law under the now repealed Section 
304 ancillary proceedings also does not really address 
what constitutes U.S. property so much as what are the 
jurisdictional requirements for ancillary proceedings.109 

Under traditional analysis of Section 109(a) require-
ment to foreign debtors, a nominal amount of assets 
would constitute suffi cient assets to qualify such entity 
for a chapter 11 petition.110

V. Powers of Foreign Representatives in 
Chapter 15 after Recognition

A. Stay of Proceedings against Debtor’s Assets
Section 1521 specifi cally provides that, upon recogni-

tion of a foreign proceeding, whether main or non-main, 
at the request of the foreign representative, the court may 
grant a stay of (i) the commencement or continuation of 
an individual action or proceeding concerning the debt-
or’s assets, rights, obligations or liabilities to the extent 
they have not be stayed under Section 1520(a); and (ii) the 
execution against the debtor’s assets to the extent it has 
not been stayed under Section 1520(a).

In turn, Section 1520(a) provides for the application 
of the automatic stay under Sections 361 and 362 upon 
the recognition of a foreign proceeding that is a foreign 
main proceeding with respect to the debtor and the prop-
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courts and vested the bankruptcy courts with pervasive 
jurisdiction over “proceedings arising under title 11 or 
arising in or related to a case under title 11.” In 1982, 
however, in its plurality opinion in Northern Pipeline 
Construction Co. v. Marathon Pipe Line Co.,119 the Supreme 
Court held that vesting such broad jurisdiction in a non-
Article III court was unconstitutional. The Court deter-
mined that the bankruptcy court could constitutionally 
“adjudicate, render fi nal judgment, and issue binding or-
ders in” matters that are “at the core of the restructuring 
of the debtor-creditor relationship,” but not those matters 
that are merely “related to” a bankruptcy case, includ-
ing “a traditional contract action arising under state law, 
without the consent of the litigants, and subject only to 
ordinary appellate review.”

In the Bankruptcy Amendments and Federal 
Judgeship Act of 1984,120 Congress responded to the 
Northern Pipeline decision by designating the non-Article 
III bankruptcy judges in a district as “a unit of the dis-
trict court to be known as the bankruptcy court.”121 The 
pervasive jurisdiction over bankruptcy proceedings was 
vested in the district courts, and the district courts were 
authorized to refer all or any portion of a bankruptcy case 
or proceeding to the bankruptcy judges for the district. 
Since the Act, all federal district courts have issued stand-
ing orders to automatically refer bankruptcy cases and 
proceedings to the bankruptcy judges.122

The 1984 Act also divided bankruptcy proceedings 
into two classes: “core” proceedings and “related” pro-
ceedings. Bankruptcy judges have statutory authority to 
hear and to determine “all core proceedings arising under 
title 11, or arising in a case under title 11,” subject to ordi-
nary appellate review.123 In a proceeding that is not core, 
but that is related to a case under title 11, bankruptcy 
judges have authority under the 1984 Act only to make a 
report and recommendation to the district court, which 
reviews the bankruptcy court’s fi ndings and recommen-
dation de novo.124

2. Granfi nanciera, S.A. v. Nordberg
In 1989, the Supreme Court issued another important 

ruling affecting the authority of the bankruptcy courts 
in Granfi nanciera, S.A. v. Nordberg.125 At dispute in that 
case was the defendant’s right to a jury trial in a bank-
ruptcy trustee’s action to recover a money judgment 
on a fraudulent transfer claim from the defendant, who 
had not fi led a proof of claim in the underlying bank-
ruptcy case. The Supreme Court affi rmed the defendant’s 
Seventh Amendment right to a jury trial, reasoning that 
the trustee’s action was for money, “made of the stuff of 
the traditional actions at common law tried by courts at 
Westminster in 1789,” and it sought to augment, not di-
vide up, the bankruptcy estate. On this basis, the Court 
ruled that the action was not within the Court’s exception 
to Article III for “public rights” (matters arising between 
the government and others that are susceptible to judicial 

for “the examination of witnesses, the taking of evidence 
or the delivery of information concerning the debtor’s as-
sets, affairs, rights, obligations or liabilities.”114

D. Limitation on Use of U.S. Bankruptcy Avoiding 
Powers

Avoidance powers under the Bankruptcy Code are 
specifi cally excluded from the list of available relief that a 
court may grant to a foreign representative upon the rec-
ognition of a foreign proceeding. Thus, a foreign repre-
sentative must fi le a Chapter 7 or 11 petition to prosecute 
avoidance actions under U.S. law. Thus Section 1521(a)
(7) states that, “The Court may grant any additional re-
lief that may be available to a trustee, except for relief 
available under sections 522, 544, 545, 547, 548, 550 and 
724(a).”115 And Section 1523 further provides that “Upon 
recognition of a foreign proceeding, the foreign repre-
sentative has standing in a case concerning the debtor 
pending under another chapter of this title to initiate ac-
tions under section 522, 544, 545, 547, 548, 550, 553, and 
724(a).”

When a foreign proceeding is a foreign non-main 
proceeding, the court must be satisfi ed that an action 
under subsection (a) of Section 1523 relates to assets that, 
under United States law, should be administered in the 
foreign non-main proceeding.116

But under the Fifth Circuit’s recent case in Tacon v. 
Petroquest Resources Inc. (In re Condor Ins. Ltd.),117 a for-
eign representative does not need to fi le a Chapter 7 or 11 
petition to utilize avoidance powers under foreign laws 
through a Chapter 15 case. In Tacon, the debtor, Condor 
Insurance Ltd., a Nevis corporation, was in a winding 
up proceeding in Nevis. The appointed joint liquida-
tors, as foreign representatives, also fi led a Chapter 15 
in the U.S., and the Bankruptcy Court recognized the 
Nevis proceeding as a foreign main proceeding. The for-
eign representatives then fi led an AP seeking to recover 
from Condor Guaranty, Inc. $313 million as a fraudulent 
transfer under Nevis law. The Fifth Circuit, reversing the 
lower courts, held that a court has authority to grant re-
lief under Section 1527(a) under foreign avoidance laws. 
It reached its conclusion based upon a plain reading of 
the language that nothing therein suggested additional 
exceptions, an analysis of the structure, purpose and his-
tory of Chapter 15 to advance the goals of comity, and the 
cases interpreting Section 304, the predecessor to Chapter 
15, which provided signifi cant discretionary relief by the 
courts.

VI. Limited Authority of Bankruptcy Courts 
under Stern v. Marshall

A. Background and History

1. Northern Pipeline Constr. Co. v. Marathon Pipe 
Line Co.

The Bankruptcy Reform Act of 1978118 established 
bankruptcy courts as “adjuncts” of the federal district 
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not dischargeable in Vickie’s bankruptcy. Vickie coun-
tered by asserting truth as a defense to Pierce’s allegations 
and fi led a counterclaim for tortious interference with a 
gift she expected from J. Howard.131

The bankruptcy judge granted Vickie summary judg-
ment on Pierce’s defamation claim and a judgment in 
Vickie’s favor on her tortious interference counterclaim 
and awarded her nearly $475 million in damages.132 On 
appeal, the district court determined that, because its fac-
tual connection to Pierce’s claim was too tenuous, Vickie’s 
counterclaim was not a “core proceeding” in which the 
bankruptcy judge could issue a fi nal determination.133 
Instead, it treated the bankruptcy judge’s judgment as a 
report and recommendation and conducted an indepen-
dent review of the record and trial. Despite the fact that a 
Texas state court had in the meantime decided the issue 
in Pierce’s favor in a jury trial, the district court decided 
against Pierce and awarded Vickie approximately $90 
million in damages. After a reversal by the Ninth Circuit 
Court of Appeals, followed by a reversal and remand by 
the Supreme Court, on the issue of the so-called “probate 
exception” to federal subject matter jurisdiction, the Ninth 
Circuit held that Vickie’s tortious interference counter-
claim was not a core proceeding, and the bankruptcy 
judge’s judgment was therefore not a fi nal judgment.134 
As a consequence of the Ninth Circuit’s conclusion, the 
Texas state court’s judgment was the fi rst fi nal judgment 
on the issue, and was entitled to preclusive effect. The 
Supreme Court granted certiorari.

2. The Supreme Court’s Decision
In contrast to the Ninth Circuit, the Supreme Court135 

held that Vickie’s counterclaim was a core proceeding 
under the plain text of 28 U.S.C. § 157 (b)(2)(C),136 and 
the bankruptcy judge therefore had statutory authority 
to enter a fi nal judgment on Vickie’s counterclaim. The 
Court acknowledged that, by fi ling a proof of claim in 
Vickie’s bankruptcy case, Pierce consented to the bank-
ruptcy judge’s entering a fi nal judgment on his proof of 
claim, including matters affecting the claim’s allowance 
under Section 502(d) of the Bankruptcy Code. However, 
the Supreme Court limited the scope of the consent to 
those counterclaims that “stem[] from the bankruptcy it-
self or would necessarily be resolved in the claims allow-
ance process.” Therefore, while the bankruptcy judge was 
authorized to enter a fi nal judgment on Vickie’s counter-
claim under the statute, the bankruptcy court, as a non-
Article III court, lacked constitutional authority to do so.

The Supreme Court’s rationale in its holdings 
stemmed from the baseline principle in Northern Pipeline 
that assigning a claim arising under state law to a non-
Article III judge for adjudication violates Article III of the 
Constitution. The Court recognized the limited exception 
to this rule in cases involving “public rights,” but the 
“public rights” exception extends “only to matters arising 
between individuals and the Government in connection 

review but do not require it) and therefore, the defendant 
was entitled to a jury trial.

Both Northern Pipeline and Granfi nanciera limited the 
authority of bankruptcy courts by imposing the tradi-
tional judicial requirements of Article III and the Seventh 
Amendment126 on actions to augment the estate.

3. Katchen v. Landy and Langenkamp v. Kulp
The Supreme Court, in its 1966 decision in Katchen 

v. Landy,127 had approved the authority of a bankruptcy 
judge to issue a fi nal judgment in a preference action 
where the defendant had fi led a proof of claim in the un-
derlying bankruptcy case. There, the Court’s ruling was 
based on Section 57g of the Bankruptcy Act,128 which pro-
vided that the bankruptcy court must disallow a proof of 
claim if the claimant had received a preference or fraudu-
lent transfer and did not return it. Section 57g thereby 
converted what would otherwise be an action to augment 
the estate, in which the defendant might be entitled to a 
jury trial if it had not fi led a proof of claim, to a part of 
the claims allowance process, in which the claimant is not 
entitled to a jury trial.

The Supreme Court reaffi rmed the distinction be-
tween a defendant who has fi led a proof of claim and one 
who has not by its 1990 decision in Langenkamp v. Kulp,129 
based on Section 502(d) of the Bankruptcy Code,130 which 
is identical in substance to former Section 57g. There, the 
Supreme Court reiterated the principle propounded in its 
previous Granfi nanciera and Katchen decisions: by fi ling a 
proof of claim, the claimant submits the resolution of its 
claim to the equitable authority of the bankruptcy court, 
along with any counterclaim or other action whose reso-
lution is integral to the claims allowance process. Thus, 
under the modern view of the bankruptcy court’s author-
ity, counterclaims such as actions to avoid pre-bankrupt-
cy transfers, to a creditor’s proof of claim are integral to 
the restructuring of the debtor-creditor relationship, and 
therefore within the permissible authority of the bank-
ruptcy court to resolve without a jury, because such coun-
terclaims must be determined in order to determine the 
allowability of the creditor’s claim.

B. Stern v. Marshall

1. Background and Procedural History
At age 26, Vickie Lynn Smith, a.k.a. Anna Nicole 

Smith, became the third wife of J. Howard Marshall, II, 
an 89-year-old oil tycoon and one of the richest men in 
Texas, about a year before J. Howard died. Shortly before 
J. Howard’s death, Vickie fi led a lawsuit against his son, 
Pierce Marshall, in Texas state probate court, alleging that 
Pierce fraudulently induced J. Howard to exclude Vickie 
from J. Howard’s will. Following J. Howard’s death, 
Vickie fi led for bankruptcy in California. Pierce fi led a 
claim in Vickie’s bankruptcy case alleging that she had 
defamed Pierce through statements of her lawyers. Pierce 
also sought a declaration that his defamation claim was 
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its holding would apply only in a narrow set of cases, so 
that the decision would not “meaningfully change[] the 
division of labor” between the bankruptcy judges and 
Article III courts. But the Court failed to address this issue 
squarely.

Additionally, the Court left unanswered how a 
bankruptcy judge is to dispose of a matter that is a “core 
proceeding” under the statute, but which the judge may 
not fi nally determine under Article III. May a bankruptcy 
judge treat such a matter as a “related” proceeding and 
issue a report and recommendation to the district court? 
The statute does not authorize for this treatment of mat-
ters. After Stern v. Marshall, it is unclear how bankruptcy 
judges are to address these matters.

C. Application of Stern v. Marshall in BLMIS Feeder 
Fund Cases

Questions raised in Stern v. Marshall have already 
found their way into the litigation of actions brought by 
Irving Picard, the BLMIS trustee, against both BLMIS cus-
tomers redeeming shareholders of BLMIS feeder funds. 
Many of the defendants in the trustee’s subsequent trans-
feree actions have fi led motions with the district court to 
withdraw the reference of the actions to the bankruptcy 
court.137 District Judge Rakoff has withdrawn the refer-
ence in many of the actions. In his 29 November 2011 
memorandum order withdrawing the reference in fi ve 
such actions,138 Judge Rakoff identifi ed questions raised 
by Stern v. Marshall and implicated in the subsequent 
transferee actions as a basis for withdrawal. He ordered 
the actions withdrawn from the bankruptcy court to ad-
dress (among other questions) (i) whether the bankruptcy 
court may issue a fi nal judgment to avoid fraudulent 
transfers (under the Bankruptcy Code), and (ii) whether, 
if the bankruptcy court may not fi nally determine such 
actions, it has the authority to render fi ndings of fact and 
conclusions of law.

Stern v. Marshall may have a similar impact on the liti-
gation of the actions brought by the Fairfi eld liquidators 
against shareholders of the Fairfi eld funds whose shares 
were redeemed. Even if these actions are core proceed-
ings (as determined by Judge Lifl and of the Bankruptcy 
Court in his decision denying the motion of some de-
fendants to remand the actions to state court,139 though 
reversed by Judge Preska on appea1140) the bankruptcy 
judge may lack constitutional authority to determine the 
actions, since there is no bankruptcy estate in a chapter 
15 case against which the defendants could have fi led 
proofs of claim. With no claims allowance process, the 
Fairfi eld actions are really only claims to augment the 
Fairfi eld estate in the BVI, and therefore fall outside of 
the bankruptcy judge’s constitutional authority to decide 
under Stern. Further, if the actions are core proceedings, 
the bankruptcy judge may also lack statutory authority 
to issue proposed fi ndings of fact and conclusions of law 
on the matters. Considering the view held by some that 

with the performance of the constitutional functions of 
the executive or legislative departments that historically 
could have been determined exclusively by those branch-
es.” The Court determined that Vickie’s counterclaim for 
tortious interference did not fall within this limited class 
of cases—it did not stem or fl ow from a federal statutory 
scheme or depend on the will of Congress, and it was 
not limited to a particularized area of law for which the 
bankruptcy court was particularly suited to examine and 
determine the issue. Finally, the Court drew a distinction 
between actions that involve the administration of the 
estate, including those necessary to resolve the allowance 
of claims against the estate, and those actions that seek 
merely to augment the estate. While the former class of 
actions falls within a bankruptcy judge’s constitutional 
authority to determine, the Supreme Court suggested 
that the latter category does not. Since Vickie’s tortious 
interference counterclaim was not necessarily resolved as 
part of determining whether Pierce’s defamation claim 
was allowed, it served merely to augment the estate 
and did not fall within the bankruptcy judge’s authority 
to administer the estate through the claims allowance 
process.

3. Implications of Stern v. Marshall
Following Stern v. Marshall, it is clear that, by fi ling 

a proof of claim, a creditor consents to the bankruptcy 
judge’s authority to enter a fi nal judgment on the proof 
of claim, including matters surrounding its allowance 
under Section 502(d) of the Bankruptcy Code. It is also 
clear that the consent to determine a creditor’s proof 
of claim does not constitute consent to the bankruptcy 
judge’s entering a fi nal judgment on a counterclaim un-
less it “stems from the bankruptcy itself or would neces-
sarily be resolved in the claims allowance process.” A 
bankruptcy judge may not have constitutional authority 
to issue fi nal judgment on a matter, even if that matter is 
defi ned as a “core proceeding” under the statute.

Apart from these clear outcomes, several questions 
remain unanswered. For one, the Court declined to pro-
vide any meaningful clarity regarding the scope of the 
public rights exception. In a bankruptcy context, this 
leaves open the question whether claims that arise under 
the Bankruptcy Code are within the public rights excep-
tion under the theory that they derive from a federal 
statutory scheme. In derogation of this theory, the Court 
seemed to imply, in dicta, that even Bankruptcy Code 
avoiding power actions, such as fraudulent conveyances 
and avoidable preferences, while arising from federal 
statute, may still be outside the bankruptcy judge’s 
constitutional authority to adjudicate unless they are 
necessarily resolved within the claims allowance pro-
cess. Thus, it is unclear whether a bankruptcy judge may 
determine a preference or other avoiding power claim 
arising from the Bankruptcy Code in a case where the 
defendant has not fi led a proof of claim, for example. At 
the same time, however, the Court also suggested that 
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Lambda’s liquidation proceeding in the BVI was com-
menced by the application of one of its secured creditors 
on 27 February 2009, in accordance with Part VI of the 
BVI Insolvency Act, seeking the appointment of a liqui-
dator. The liquidation proceedings of Sentry and Sigma 
commenced on 21 April and 23 April 2009, respectively, 
when shareholders of each fund made similar applica-
tions to the BVI Court. On 23 April 2009, the BVI Court 
granted the application of Lambda’s shareholders, order-
ing that the Lambda fund be wound up in accordance 
with the BVI Insolvency Act,142 and on 21 July 2009, 
the BVI Court did the same for the Sentry and Sigma 
funds.143 The Honorable Justice Edward Bannister, Q.C., 
the presiding judge of the Commercial Division of the 
Eastern Caribbean Supreme Court, is currently assigned 
to the Fairfi eld liquidation proceedings.

Joint liquidators were appointed by the BVI Court 
to obtain custody and control of the funds’ assets and 
to act on the funds’ behalf to liquidate the funds’ assets 
(although only one is currently serving). Under the BVI 
Insolvency Act, the liquidators are offi cers of, and are sub-
ject to the close supervision of, the BVI Court.144 The liqui-
dators are required to seek authority from the BVI Court 
to enter into a settlement or other arrangement with a 
creditor or holder of a claim or to commence, continue, 
discontinue or defend any action of other legal proceed-
ing. As a matter of BVI law, the management functions of 
the funds are entirely vested in the liquidators, subject to 
BVI Court approval, and the directors of the funds have 
little or no authority in the liquidation.

C. Recognition by the United States Bankruptcy 
Court

Section 1517(a) of the Bankruptcy Code requires 
recognition of a foreign proceeding if (1) it is a foreign 
proceeding pending in a country where the debtor has 
an “establishment” or the “center of its main interests” 
(or “COMI”), (2) the applying foreign representative is 
a “person or body” and (3) the petition is accompanied 
by certain required certifi cations.145 If these requirements 
are met, the foreign proceeding must be recognized by 
the bankruptcy court as a foreign main proceeding if it is 
pending in the country where the debtor has its COMI. 
Otherwise it must be recognized as a foreign non-main 
proceeding.146

On 7 May 2010, the BVI court authorized the liquida-
tors, in accordance with Section 472 of the BVI Insolvency 
Act, to seek recognition of the Fairfi eld funds’ liquidation 
proceedings in the United States under Chapter 15 of 
the United States Bankruptcy Code. The liquidators fi led 
Chapter 15 petitions for recognition of the foreign liqui-
dation proceedings before the United States Bankruptcy 
Court for the Southern District of New York on 14 June 
2010, alleging that the Funds’ COMI was in the BVI. 
Bankruptcy Judge Burton R. Lifl and was assigned the 
case.

a bankruptcy court is a less-than-ideal forum in which 
to defend the Fairfi eld actions, the implications of Stern v. 
Marshall could prove meaningful in the Fairfi eld cases by 
effectively removing them in any capacity from the bank-
ruptcy court.

VII. Chapter 15 in Practice—How the Fairfi eld 
Liquidators Used Chapter 15

A. Background
Fairfi eld Sentry Limited was a Business Company 

registered in the British Virgins Islands (“BVI”) to serve 
as a “feeder fund” permitting largely non-U.S. entities to 
invest with Bernard L. Madoff Investment Securities LLC 
(“BLMIS”). Sentry was the largest of the BLMIS feeder 
funds, with BLMIS account statements refl ecting more 
than $7 billion in assets (representing approximately 
ninety-fi ve percent of Sentry’s total assets) supposedly 
held by BLMIS. Sentry’s investors purchased redeem-
able, voting shares in the fund, permitting the investors 
to redeem the shares at their net asset value, as calculated 
by the fund’s board of directors. Two other related funds, 
Fairfi eld Sigma Limited and Fairfi eld Lambda Limited, 
were indirect feeder funds established to permit foreign 
currency investment in BLMIS through Sentry. Together, 
the Fairfi eld funds collected investments from nearly one 
thousand investors.

When Madoff’s massive Ponzi scheme was uncov-
ered in December 2008, it became clear that money ob-
tained from BLMIS investors was not used to purchase 
the securities refl ected on the investors’ account state-
ments, but rather was used to fund the withdrawals of 
previous investors. In other words, billions of dollars of 
assets supposedly held in various BLMIS customer ac-
counts had, in reality, been paid to other BLMIS custom-
ers as returns of principal and purported profi ts or other-
wise misappropriated by Madoff.

Following this discovery, the directors of the Fairfi eld 
funds suspended redemptions of the funds’ shares, and 
in Spring 2009, shareholders applied to the Commercial 
Division of the High Court of Justice, British Virgin 
Islands for appointment of liquidators to manage the 
winding up of the funds under the BVI insolvency 
regime.

B. Liquidation Proceedings Under the Insolvency 
Act of the British Virgin Islands

Liquidation proceedings in the BVI are governed 
by the BVI Insolvency Act of 2003, the corporate insol-
vency law of the BVI. The Act provides “a mechanism for 
insolvent persons to enter into arrangement with their 
creditors, an administration procedure for companies, the 
receivership of companies and foreign companies, [and] 
the liquidation of companies….”141 The BVI Insolvency 
Act contains provisions similar to those found in the in-
solvency laws of England.
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the redemption price was made under a mistake of fact, 
because the net asset value of the shares was nil or at least 
far below the redemption price, and the payment of the 
redemption price was effected under a mutual mistake.151

On 16 September 2011, the BVI Court entered a 
judgment on certain “preliminary issues” in the pro-
ceedings.152 As part of that judgment, the BVI Court 
determined that the redeeming shareholders gave good 
consideration in exchange for the redemption payments, 
and the liquidators should not be permitted to recover 
the redemptions payments on the basis that the net as-
set value of the shares was calculated using information 
that later proved unreliable for reasons not connected to 
the redeeming shareholders. On the basis of the prelimi-
nary issues judgment, the BVI Court granted summary 
judgment to the defendants in the actions before the BVI 
Court on 10 October 2010.153 The liquidators have ap-
pealed that judgment.

2. New York Supreme Court Actions
Beginning in April 2010, the liquidators of the 

Fairfi eld funds fi led over one hundred forty actions in the 
Supreme Court of the State of New York against share-
holders whose shares the funds had redeemed, seeking 
to recover redemption proceeds under common-law 
causes of action, including mistaken payment, money had 
and received, unjust enrichment and constructive trust. 
On 3 and 7 September 2010, following the United States 
Bankruptcy Court’s recognition of the Fairfi eld foreign 
main proceedings, the liquidators removed fi fty-nine 
of the New York state court actions to the United States 
District Court, where they were automatically referred 
to the Bankruptcy Court and assigned to Judge Lifl and. 
The liquidators discontinued the remaining state court 
actions.

In response to the removal, defendants in forty-one 
of the New York state court actions promptly moved the 
Bankruptcy Court to abstain from adjudicating the ac-
tions and to remand the actions to the New York Supreme 
Court.154 The motions were made under 28 U.S.C. § 
1334(c), which requires a bankruptcy court to abstain 
from hearing a proceeding if the proceeding is “based 
upon a State law claim or State law cause of action, re-
lated to a case under title 11 but not arising under title 11 
or arising in a case under title 11, with respect to which 
an action could not have been commenced in a court of 
the United States absent jurisdiction under this section 
[which is the bankruptcy jurisdictional section]…and can 
be timely adjudicated, in a State forum of appropriate ju-
risdiction” and under 28 U.S.C. § 1452(b), which permits 
remand “on any equitable ground.”

In addition to the motions to remand or abstain, 
defendants in the actions removed from New York state 
court fi led motions at the District Court under 28 U.S.C. § 
157(d) to withdraw the automatic reference of the actions 
to the Bankruptcy Court, so that the District Court would 

The bankruptcy court granted the Fairfi eld liqui-
dators’ petitions on 22 July 2010, recognizing the BVI 
liquidation proceedings as a foreign main proceeding 
and the liquidators as foreign representatives under 
the Bankruptcy Code.147 Judge Lifl and reasoned that, 
although the funds had operated almost exclusively in 
New York before their liquidation proceedings, the busi-
ness of the liquidation was in the BVI since the liquida-
tion proceedings were suffi cient to establish their COMI 
as of the date of the commencement of the Chapter 15 
case. The bankruptcy court’s recognition automatically 
accorded the funds the benefi t of the Bankruptcy Code’s 
automatic stay, which, among other things, barred all ac-
tions and proceedings against the funds and their prop-
erty in the United States.148 However, to preserve settle-
ment efforts, the liquidators agreed that the stay would 
not apply to the adversary proceeding commenced in the 
bankruptcy court by the BLMIS trustee, Irving Picard, 
against the Fairfi eld funds to recover withdrawals from 
the funds’ BLMIS customer accounts. The recognition 
order also permitted the liquidators to conduct discovery 
under the Bankruptcy Code and Bankruptcy Rules.

The plaintiffs in a putative derivative action on 
Sentry’s behalf in New York Supreme Court objected 
to recognition and fi led an appeal from the recognition 
order on the grounds that the Fairfi eld funds’ COMI was 
not in the BVI and they did not have an establishment 
in the BVI, thereby precluding recognition as either a 
foreign main proceeding or a foreign non-main proceed-
ing. The United States District Court for the Southern 
District of New York affi rmed the recognition order on 16 
September 2011.149 The plaintiff fi led a notice of appeal 
of the decision to the Court of Appeals for the Second 
Circuit.150 The appeal is pending.

D. The Liquidators’ Actions to Recover Redemption 
Payments

In efforts to recover payments made by the Fairfi eld 
funds to their shareholders, the liquidators have fi led 
over two hundred twenty recovery actions against the 
shareholders and unnamed benefi cial owners represent-
ed by nominee shareholders. One controversial aspect 
of the Bankruptcy Court’s recognition of the Fairfi eld 
liquidation proceedings is that it potentially provided 
the liquidators with what many view as a more favor-
able forum to litigate these actions. The liquidators have 
fi led actions in three separate jurisdictions: the BVI 
Court; New York Supreme Court; and the United States 
Bankruptcy Court.

1. The BVI Court Actions
Between September 2009 and March 2010, the 

Fairfi eld liquidators fi led twenty protective writs in the 
BVI Court to recover redemption payments from the 
funds’ shareholders whose shares the funds had re-
deemed before the discovery of the BLMIS fraud. The 
liquidators asserted two causes of action: the payment of 
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state law claim or cause of action. The addition of the BVI 
law claims, if considered in the remand proceeding, might 
vitiate that ground. Ultimately, Judge Preska determined 
that the amendments to the complaints did not affect her 
decision, either because the “State law claim or cause of 
action” requirement was satisfi ed, since the underlying 
cause of action not be based on federal law, or because the 
essence of the BVI Insolvency Act claims was essentially 
the same as the initial common law claims.163

The liquidators sought and obtained from Judge 
Preska an order under 28 U.S.C. § 1292(b) authorizing an 
interlocutory appeal of her decision to the United States 
Court of Appeals for the Second Circuit.164 The liquida-
tors have now fi led their motion under Fed. R. App. Proc. 
5(a) with the Court of Appeals for leave to appeal Judge 
Preska’s order.165 If the Court of Appeals upholds the 
decision, the Bankruptcy Court will hear evidence of the 
New York state courts’ ability to adjudicate the actions 
timely and effectively before determining whether the ac-
tions should proceed in state court.

3. Post-Recognition Actions in the Bankruptcy Court
Beginning in August 2010, the liquidators fi led more 

than one hundred seventy complaints in the Bankruptcy 
Court against shareholder banks (and their associated 
benefi cial owner-customers) whose shares the funds re-
deemed, bringing the total number of actions pending in 
the bankruptcy court as of 14 December 2011 to 230,166 
including those originally brought in the New York state 
court system.

The complaints include common-law restitution 
claims for unjust enrichment, monies had and received, 
mistaken payment and constructive trust.167 Each of 
these claims is founded on the common allegation that at 
the time payments were made to those shareholders in 
redemption of their tendered shares, the net asset value 
of the shares was calculated on the mistaken belief that 
the funds’ BLMIS account statements refl ected accurate 
values of securities. In late 2010 and early 2011, after 
receiving authorization from the BVI Court, the liquida-
tors amended most of the complaints in the actions to 
add statutory claims under the BVI Insolvency Act for 
“unfair preferences” and “undervalue transactions.”168 
Complaints that the liquidators have fi led since then in-
cluded those claims in the original complaints.

In response to the litigation on the New York state 
court defendants’ remand or abstain motions and the 
summary judgment of the BVI Court, the Bankruptcy 
Court issued an order on 19 October 2011 staying all of 
the redeemer actions pending “developments in connec-
tion with” the appeals from the BVI Court’s summary 
judgment and Judge Preska’s 19 September order.169 Since 
then, several defendants in the New York actions have 
fi led an application with the BVI Court under Section 
273 of the BVI Insolvency Act to revoke the liquidators’ 

hear the remand and abstention motions.155 The motions 
requested relief under the so-called “permissive with-
drawal” prong of 28 U.S.C. § 157(d), which provides that 
a district court may withdraw the reference “for cause 
shown.”156 To evaluate “cause” under this permissive 
basis for withdrawal, courts in the Second Circuit focus 
on considerations of “effi ciency and uniformity” in the 
administration of bankruptcy law, typically addressing 
whether the claim is a core proceeding or a non-core pro-
ceeding as a threshold issue before turning to “questions 
of effi cient use of judicial resources, delay and costs to the 
parties, uniformity of bankruptcy administration, the pre-
vention of forum shopping, and other related factors.”157

On 22 November 2010, Judge Preska of the District 
Court denied the defendants’ motions to withdraw the 
reference.158 Since the Bankruptcy Court had not yet 
determined whether the claims at issue were core pro-
ceedings, Judge Preska left that determination to the 
Bankruptcy Court and decided that the preliminary 
nature of the proceedings and the Bankruptcy Court’s 
familiarity with the “complex Madoff factual context” fa-
vored adjudication before the Bankruptcy Court as more 
effi cient and uniform.

Judge Lifl and denied the defendants’ motions to 
remand or abstain on 23 May 2011.159 The defendants 
appealed the decision to the District Court. On 19 July 
2011, Judge Preska of the District Court reversed Judge 
Lifl and’s order denying remand of the New York state 
court actions.160

While the abstention and remand motions were 
pending, the liquidators amended most of the previ-
ously fi led complaints to add causes of action for recov-
ery of the redemption payments as “unfair preferences” 
and “undervalue transactions” under Sections 245 and 
246, respectively, of the BVI Insolvency Act. According 
to the actions, the payments to redeeming sharehold-
ers are recoverable under the Act because they (1) were 
made while the fund was insolvent or caused the fund 
to become insolvent, (2) were made during the period 
between two years prior to the onset of insolvency and 
the appointment of the liquidators and (3) improved the 
position of the shareholders over that which they would 
have been in had the payments not been made (unfair 
preference) and were not given in exchange for adequate 
consideration (undervalue transaction).161

The defendants in the proceedings subject to the 
abstention and remand motions argued that the court 
should not consider the amendments to the complaints 
in determining the abstention and remand motions. 
They argued that, under general principles applicable to 
a remand motion, the court must determine the motion 
based on the state of the record as of the fi ling of the no-
tice of removal.162 The standard for mandatory abstention 
includes the requirement that the claim be based on a 
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provides that in determining whether to provide such additional 
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(1) just treatment of all holders of claims against or 
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claim holders in the United States against prejudice 
and inconvenience in the processing of claims in 
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ential or fraudulent dispositions of property of the 
debtor; (4) distribution of proceeds of the debtor’s 
property substantially in accordance with the order 
prescribed by this title; and (5) if appropriate, the 
provision of an opportunity for a fresh start for the 
individual that such foreign proceeding concerns.
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Section 304 for a court to consider in deciding whether to grant a 
Section 304 petition, with the exception that the reference to comity 
is now placed in the prefatory section rather than receiving its 
own section, in recognition that comity should be the overarching 
criteria.

22. House Report No. 109-31, Pt. 1, 109th Cong., 1st. Sess. 109 (2005).

23. 11 U.S.C. § 1501(c). See also Bufford, note 1 supra, p. 46.

24. See, e.g., In re Bear Stearns High-Grade Structured Credit Strategies 
Master Fund, Inc., 374 B.R. 122 (Bankr. S.D.N.Y. 2007), aff’d, 389 
B.R. 325 (S.D.N.Y. 2008). The Bankruptcy Court observed that 
the foreign representative was not without remedy—it could 
fi le a chapter 11 proceeding. 374 B.R. at 132. However, 11 U.S.C. 
§ 1511 provides that a foreign representative can only fi le a case 
under Section 301, 302 or 303 after recognition. While this may be 
a drafting fl aw, as the Court observed at n. 15, it is nevertheless 
the language of the statute and has not been corrected since Bear 
Stearns was decided.

authority to litigate the redeemer actions in the United 
States. That application is currently pending.

E. Settlement Between the Fairfi eld Liquidators 
and the BLMIS Trustee

On 18 May 2009, Irving Picard, the trustee for the liq-
uidation of the BLMIS estate, commenced an adversary 
proceeding in the Bankruptcy Court against the Fairfi eld 
funds, seeking to recover approximately $3.05 billion 
that Sentry allegedly received from BLMIS during the 
six-year period before the commencement of the BLMIS 
liquidation proceeding.170 The complaint asserted claims 
against the Fairfi eld funds for recovery of preferential 
transfers under Section 547 of the Bankruptcy Code 
and fraudulent transfers under sections 544 and 548 
of the Bankruptcy Code and the New York Fraudulent 
Conveyance Act. As noted above, the Chapter 15 recogni-
tion of the Fairfi eld funds’ foreign proceedings did not 
stay Picard’s action against the funds.

On 9 May 2011, the Fairfi eld liquidators and Picard 
reached a settlement agreement to dispose of Picard’s 
action against the Fairfi eld funds. Under the agreement, 
Picard receives a cash payment of $70 million from the 
liquidators. Sentry receives an allowed claim of $230 mil-
lion in the BLMIS case, reduced from Sentry’s net invest-
ment balance plus payment of $1.263 billion. In addition, 
Picard obtains a judgment against each of Sentry, Sigma 
and Lambda for $3.054 billion, $752.3 million and $52.9 
million, respectively, which represents the full amount of 
the voidable transfers Picard sought to recover from the 
funds in his action. Under the settlement agreement, en-
forcement of the judgment is stayed, however. It will be 
satisfi ed instead by a sharing, according to various per-
centages specifi ed in the agreement, of amounts that the 
liquidators recover in their litigation against the Fairfi eld 
funds’ management, service providers and investors and 
amounts that Picard recovers in subsequent transferee 
litigation against the funds’ investors under section 550 
of the Bankruptcy Code, which permits a bankruptcy 
trustee that avoids a preference or fraudulent transfer to 
recover the property transferred from the initial trans-
feree or from a subsequent transferee of the initial trans-
feree, subject to certain limitations.

On 7 and 8 June 2011, the BVI Court and the 
Bankruptcy Court, respectively, approved the settlement 
agreement.171
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Supreme Court (Cour de cassation) held that the “interna-
tionality” of an arbitration refers to the dispute touching 
upon an interest that economically relates to more than 
one state.12 Interestingly, this defi nition has not been 
amended by the Decree, and “internationality” remains an 
issue for the courts. 

The possible deletion of this distinction between 
domestic and international within the framework of the 
new law was discussed, but the legislature chose fi nally 
to maintain it in the Decree. The Decree replaces the for-
mer Book IV of the French Code of Civil Procedure (Code 
de Procédure Civile) (CPC) with a new Book IV, setting out 
under Title I the rules on domestic arbitration (Articles 
1442 to 1503 of the CPC) and under Title II the rules of in-
ternational arbitration (Articles 1504 to 1527 of the CPC). 
Article 1506 acts as the cornerstone of this new piece of 
legislation by listing provisions which apply to both do-
mestic and international arbitration. This means that some 
of the provisions applicable to international arbitration are 
to be found in the domestic provisions.

Notwithstanding the decisive contributions of the De-
cree to domestic arbitration law, the authors of this article 
wish to focus solely on the salient lines and the mechan-
ics of the reform of the international arbitration law. To 
achieve this purpose, we propose to follow the order of an 
arbitration from the arbitration agreement to the enforce-
ment of the award.

II. Analysis of the New Decree

A. Implementing the Arbitration: The Arbitration 
Agreement

The new set of provisions regarding arbitration agree-
ments codifi es most of the decisions rendered by French 
courts in this area. The former system drew a distinction 
between domestic and international arbitration agree-
ments. Whereas some formal requirements were neces-
sary for domestic arbitration, international arbitration was 
more fl exible and, as a result, there were no set conditions 
regarding the form of the arbitration agreement, although 
its existence—which could be oral—had to be proven.13

 According to new Article 1507 of the CPC relating to 
international arbitration, “an arbitration agreement is not 
subject to any requirements as to its form.”14 This article is 
not a radical change, and rather confi rms the existing case 
law.15 Theoretically, this provision allows oral arbitration 
agreements, but its implications are negligible in practice 
for reasons of evidence. In practice, the purpose of Article 

I. Introduction
Thirty-one years ago, France adopted what has been 

described as one of the fi rst modern arbitration laws.1 
Since then, practitioners’ comments, doctrinal theses and 
innovative case law rendered by the French courts have 
pushed toward updating the French arbitration law in or-
der to maintain Paris as an important arbitration venue.2 
In the last few years this has become more pressing, as 
competing jurisdictions such as England3 and Germany4 
have launched campaigns to strengthen their position as 
venues for international arbitration,5 and there has been 
talk of possibly moving the ICC Arbitration Secretariat 
and Court from Paris to Geneva or Vienna.

Following an interesting law-making process, where 
the original draft was prepared by the French Commis-
sion on Arbitration (CFA) in 20036 and then reviewed 
jointly by the CFA, the Ministry of Justice and arbitration 
practitioners,7 the French government fi nally enacted the 
long awaited Decree on the reform of French domestic 
and international arbitration law (the “Decree”). 8 This 
new law was dated 13 January 2011 and entered into 
force on 1 May 2011.

The fi rst concern for the reform was that the mechan-
ics of French arbitration law had (as in the U.S.) become 
increasingly dependant on a large body of case law, 
which could impede its comprehension by both foreign 
and domestic lawyers. Accordingly, the primary motiva-
tion for reform was not so much the improvement of the 
existing rules, but rather the codifi cation of all those court 
decisions. Second, the grounds for setting aside awards 
or appeals of enforcement orders needed to be amended: 
The grounds needed revision, but French judges, despite 
being extremely favorable to arbitration, could not modi-
fy the existing rules merely through decisions. Third, the 
reform of the existing arbitration law was an opportunity 
to insert refi nements into the existing law.

As a general comment, this reform is more than a “re-
statement” but less than a revolution: It breathes life into 
the existing rules while remaining faithful to the French 
policy of in favorem arbitrandum.

For traditional reasons and as a matter of legislative 
choice,9 French arbitration law has been based on the dis-
tinction between domestic and international arbitration,10 
the demarcation line being that “[a]n arbitration is inter-
national when it involves the interests of international 
trade.”11 In this respect, a recent decision by the French 

The New Law of Arbitration in France: New Features to 
Reaffi rm Paris as a Venue for International Arbitration
By Luc Bigel, Julien Soupizet, and Todd J. Fox
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C. Conducting the Arbitration: The Arbitration 
Principles

Once the arbitration begins, several principles are 
applicable in establishing the fairness of the procedure 
and in supporting the arbitration by making it more effec-
tive. These “backbone” principles have been inserted into 
the Decree to guide the parties and the arbitral tribunal 
through the whole arbitration process, but in particular 
during the conduct of the arbitral proceedings.

1. The Insertion of the Principle of Due Process

The Decree expressly references the principle of due 
process. Article 1510 provides that, irrespective of the pro-
cedure adopted by the parties, the arbitral tribunal must 
ensure that the parties are treated equally and must up-
hold the principle of due process. This new article codifi es 
French case law on that subject.23

The insertion of the principle of due process in French 
arbitration law is inspired by Swiss law,24 which expressly 
included such a guarantee for the parties to arbitration. 
The UNCITRAL Model Law on International Commercial 
Arbitration (the “UNCITRAL Model Law”) also referenc-
es this principle in its Article 18, which states that: “[t]he 
parties shall be treated with equality and each party shall 
be given a full opportunity of presenting his case.”

In addition, practitioners will note that the Decree 
also embraces the principle of loyalty of procedure. Arti-
cle 1464(3) states that “[b]oth parties and arbitrators shall 
act diligently and in good faith in the conduct of the pro-
ceedings.” Although these principles of procedural justice 
have already been applied by French courts,25 their codi-
fi cation embraces a symbolic value. It will be up to the 
French judges to defi ne their exact ambit of application.

2. The Introduction of the Notion of Estoppel

French case law has developed and then confi rmed26 
a doctrine similar to estoppel as a means of preventing 
unfair and contradictory behavior in arbitration proceed-
ings.27 Even if the notion of estoppel is not per se a concept 
emanating from civil law countries, the mechanism has 
proven to be effi cient within the framework of interna-
tional arbitration.28 Estoppel has been said to be rarely 
applied in continental European arbitrations,29 but its 
underlying rationale—a party is precluded by consid-
erations of good faith and equity from acting inconsis-
tently with its own statements or conduct—exists under 
concepts such as abuse of right or venire contra factum 
proprium.

New Article 1466 provides that a party which, know-
ingly and without a legitimate reason, fails to object to an 
irregularity before the arbitral tribunal in a timely man-
ner is to be deemed to have waived its right to avail itself 
of such irregularity. The Report appended to the Decree 
highlighted that the introduction of the notion of estoppel 
was closely connected to the concept of bad faith. Accord-

1507 is to avoid the challenge of arbitration agreements 
for formal reasons and to ease the admissibility of arbitra-
tion agreements by reference.16

Moreover, the principle that arbitration agreements 
are autonomous and separate agreements, until now es-
tablished only by case law,17 has been codifi ed in Article 
1447, which applies to both domestic and international 
cases. This provision expressly affi rms the principle of 
severability, declaring that an arbitration clause is to be 
unaffected by defects in the main contract. This enables 
the arbitration clause to survive (as a separate agreement) 
the demise of the main contract, and thereby preserves 
the jurisdiction of an arbitral tribunal to declare the main 
contract invalid or unenforceable.

B. Protecting the Arbitration: The Principle of 
Competence-Competence

The long-standing rule of competence-competence,18 
as developed in French case law, has two effects: On the 
one hand, it gives the power to the arbitral tribunal to de-
cide upon its own jurisdiction by resolving any objections 
in that respect (positive effect), and on the other hand it 
prohibits court interference in determining the compe-
tence of the arbitrators at the outset of the arbitral process 
(negative effect).19

The new French law spells out in express terms the 
powers of the arbitral tribunal to decide upon its own 
competence and expressly recognizes both the positive 
(Article 1465) and negative (Article 1448) effects of the 
competence-competence principle. This recognition is 
probably one of the most important features inserted in 
the Decree.

This fi rst effect is embodied in Article 1465, which 
provides that “the arbitral tribunal has exclusive jurisdic-
tion to decide over any objections to its competence.” 
Thus, unlike the law of some jurisdictions, such as the 
U.S.20 or Germany,21 French law treats the arbitral tribu-
nal’s authority to rule on any challenge to its jurisdiction 
as exclusive, at least until the arbitration is concluded and 
an award is rendered.

As for the negative effect of competence-competence, 
this means that the arbitrators must be the fi rst judges of 
their own jurisdiction and courts must refrain from hear-
ing any substantive arguments on that issue. New Article 
1448 of the CPC provides that, if a party contests the 
court’s jurisdiction based on an arbitration agreement,22 
state courts must decline jurisdiction over the case unless 
the arbitral tribunal has not yet been constituted and the 
arbitration agreement is manifestly void or inapplicable.

State courts will have the opportunity to hear these 
arguments, but only at a later stage, in the case of the set-
ting aside or enforcement of an award.
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One of the main features of the former arbitration 
law was the introduction of a supporting judge for issues 
related to the arbitration proceedings (the so-called juge 
d’appui).33 The powers and jurisdiction of this judge were 
enshrined in former Article 1493 of the CPC, which ex-
pressly provided for the judge’s assistance and coopera-
tion when parties would meet any diffi culties in constitut-
ing the arbitral tribunal, especially for appointment of the 
arbitrators.

New Articles 1459 and 1460, together with new Ar-
ticle 1505, formally adopt and expand the role of a specifi c 
judge to support arbitrations. For international arbitra-
tion, the juge d’appui is centralized in the President of 
the Paris Court of First Instance (Président du Tribunal de 
Grande Instance de Paris). The jurisdiction of the support-
ing judge is extended in the Decree, since the juge d’appui 
is now authorized to rule on objections against the ap-
pointment of arbitrators and to rule on the extension of 
delays.

The supporting judge’s jurisdiction is delineated in 
Article 1505 of the CPC. The juge d’appui may be appealed 
to when either (i) the arbitration proceedings take place in 
France, (ii) the parties have agreed that French arbitration 
law will be the procedural law of their arbitration, (iii) the 
parties have expressly consented to have French courts 
deal with any procedural issues, or (iv) one of the parties 
is facing a possible denial of justice. Interestingly, this last 
instance of court assistance implements the ruling in a 
case, known as the NIOC case, by which the French Su-
preme Court held that the French supporting judge may 
have jurisdiction over a case when the parties are facing 
the risk of a denial of justice.34

It should be noted that recourse to this judge for as-
sistance with the appointment of arbitrators is only on a 
subsidiary basis. Article 1452 of the CPC provides that, 
if the parties have failed to agree on a procedure for ap-
pointing the arbitrator(s), the “person responsible for ad-
ministering the arbitration” or, if there is no such person, 
the judge acting in support of the arbitration, is autho-
rized to proceed with an appointment.

The juge d’appui is to resolve any diffi culty in the ap-
pointment of the arbitral tribunal after having verifi ed 
that the arbitration agreement is not “manifestly void” 
or “manifestly not applicable.” He or she will not make 
any substantive assessment on the validity or scope of 
the arbitration agreement. This rule, which existed in the 
former rules of international arbitration, was maintained 
in the Decree.

2. The Assistance of State Courts for Evidentiary 
Matters

One of the major innovations of the Decree is the 
possibility of seeking the assistance of state courts for the 
production of evidence in the possession of third parties. 

ingly, this provision should be considered together with 
Article 1464(3), which stipulates that the parties and the 
arbitrators are to act diligently and in good faith in the 
conduct of the proceedings.

3. The Absence of Confi dentiality

Although parties often seem to assume that arbi-
tration is confi dential, in fact that may often not be the 
case. Indeed, in the United States neither the Federal 
Arbitration Act nor the Uniform Arbitration Act contains 
provisions requiring the parties or the arbitrators to keep 
the arbitration proceedings in which they are involved 
confi dential. Although the Decree contains a new provi-
sion on confi dentiality in Article 1464(4), it only applies 
to domestic arbitration.

However, the lack of a confi dentiality provision in 
the Decree regarding international arbitration does not 
mean that international arbitration proceedings in France 
may not be confi dential. If the parties wish to benefi t 
from the confi dentiality regime provided for domestic 
arbitration, they can specifi cally include mention of it in 
their arbitration agreement. It is also suggested that they 
might contractually determine the consequences of its 
breach.30  The parties could also choose institutional rules 
which contain confi dentiality obligations.31 It is notable 
that the ICC Rules on Arbitration, which are the institu-
tional rules most often used in France, contain no confi -
dentiality obligations.

French law is seeking to embrace the recent trend in 
favor of transparency in international arbitration, notably 
with regard to international investment disputes.32 Ac-
cordingly, the default rule for international arbitration 
remains that the parties have no confi dentiality obliga-
tions unless they choose them.

D. Supporting the Arbitration: The Involvement of 
Courts

As detailed above, the recognition of the principle 
of competence-competence adopted in the Decree high-
lights the non-interference of the state courts in the arbi-
tration procedure.

However, modern laws of arbitration, to which the 
Decree pertains, offer assistance procedures for parties 
in order to constitute the arbitral tribunal. As discussed 
below, the Decree also codifi es the possibility for parties 
to have recourse to a state judge to obtain documentary 
evidence.

1. Court Support in the Constitution of the Arbitral 
Tribunal: the juge d’appui

Parties choose arbitration precisely because they do 
not want the intrusion of state courts in the resolution 
of their dispute. Parties may, nonetheless, need court as-
sistance when setting up their arbitration or when the 
constitution of the arbitral tribunal is hindered.
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parties agreed to waive their right to set aside the award, 
they will retain their right to appeal the enforcement or-
der (exequatur) on the grounds listed in Article 1520 of the 
CPC.41 This feature is innovative, especially considering 
its broad ambit in comparison to the situation in other 
countries where such a waiver is available only when 
none of the parties has its domicile, usual or habitual resi-
dence, or place of business in that country.42

2. Time to Set Aside the Award

Under the previous rules, an action to set aside the 
award could not be brought until one of parties had ob-
tained an enforcement order and notifi ed the other party 
of the award by service of process (signifi cation). This rule 
allowed the parties some time before having to consider 
whether they might seek to set aside the award or simply 
appeal the enforcement order.

Under the Decree, the delay for setting aside the 
award has been signifi cantly changed, since an action 
to set aside can now be brought as soon as the award is 
rendered.43 There is no longer any need to fi rst seek an 
enforcement order. The delay of one month begins to 
run from the date the award has been notifi ed by service 
(signifi cation).44 Thus, arbitration practitioners must be 
vigilant on this point, since in practice applications to set 
aside an award rendered in France must now be made 
within one month following notifi cation of the award in-
stead of one month from service of an enforcement order.

3. Revision of the Award

The procedure for possible revision of the award has 
now been clearly organized. According to Article 1502 of 
the CPC, the parties may bring an application for revision 
before the arbitral tribunal that rendered the award.

Under domestic arbitration rules, if the arbitral tri-
bunal cannot be reconvened, the Court of Appeal having 
jurisdiction over enforcement of the award would also 
have jurisdiction over the revision of the award. This 
rule cannot be transposed to international arbitration for 
obvious reasons, so that, if the arbitral tribunal cannot be 
reconvened, probably a new arbitral tribunal would have 
to be appointed for revision of the award.45

III. Conclusion
The French arbitration community has shown great 

enthusiasm for this reform, which it considers to be ex-
tremely favorable and which should serve to reaffi rm 
Paris as one of the top international arbitration centers in 
the world.46

In 1981, France was one of the fi rst states to adopt a 
favorable law on arbitration,47 and France has since de-
veloped a progressive and pro-arbitration stance. This 
reform codifi es, liberalizes, and modernizes the existing 
arbitration law. It remains to be seen whether in practice 
the refi nements of the Decree of 2011 will be as effi cient as 

Article 1469 of the CPC formally recognizes the pos-
sibility for a party to the arbitration desiring access to 
evidence in the possession of a third party to address this 
concern to the Court of First Instance (Tribunal de Grande 
Instance), after having been invited by the arbitral tribu-
nal to do so.

The Report accompanying the Decree35 noted that 
the authority of the arbitrators is by defi nition limited 
because third parties are excluded from the arbitration. 
This may be a means to establish implicitly that eviden-
tiary matters between the parties must be resolved by the 
arbitral tribunal.

Lastly, it should be noted that the competent judge to 
rule over such matters is not to be confused with the juge 
d’appui. The judge for purposes of Article 1469 of the CPC 
is also the Président du Tribunal de Grande Instance, but his 
jurisdiction follows the regular lines of jurisdiction of the 
French Code of Civil Procedure.

E. Finalizing the Arbitration: The Enforcement of 
Awards and Their Challenge

The new rules on the award and the challenging of 
an award also favor the effi ciency of the arbitration. The 
basic principles remain unchanged, but the Decree adds 
new features.

1. Setting Aside the Award

The reform has left unchanged the possibility for 
the parties to challenge the award, and has only slightly 
rephrased the grounds on which a challenge can be trig-
gered. Article 1520 of the CPC lists fi ve limited grounds 
on which an award can be set aside: (i) the arbitral tribu-
nal wrongly upheld or declined jurisdiction; (ii) the arbi-
tral tribunal was not properly constituted; (iii) the arbitral 
tribunal ruled without complying with the mandate 
conferred upon it; (iv) the principle of due process was 
violated; or (v) recognition or enforcement of the award is 
contrary to international public policy.

One of the most important novelties of the Decree 
is that the action to set aside the award does not auto-
matically suspend the enforcement of the award or the 
order enforcing the award.36 An original mechanism has 
been set up to temper this principle: If the enforcement 
of the award could cause great harm to a party or gener-
ate important diffi culties, the fi rst President of the Paris 
Court of Appeals may set conditions to the enforcement 
of the award and even suspend it through summary 
proceedings.37

A second novelty regarding the setting aside of an 
award is that the Decree introduces the possibility for the 
parties to expressly waive their right to bring an action 
for setting aside an award.38 This waiver39 focuses any 
challenge of the award at the place of its enforcement 
(rather than at the seat of arbitration)40 since, even when 
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connection exists. The new test applies at least to tort cases, 
but may also be extended to non-tort cases in the future. 
The test now is based on objective factors that connect the 
case to the forum. Discretionary, subjective considerations 
have been removed, so as to make the test more predict-
able. The cases reached the Supreme Court not because of 
unusual facts, but because of widespread sentiment that 
the existing law1 was in need of review. For that reason the 
Ontario Court of Appeal convened a special, fi ve-judge 
panel. There were several interveners in that court as well 
as at the Supreme Court.

In both cases—Van Breda v. Village Resorts Ltd., Club 
Resorts et al. and Charron v. Village Resorts Ltd., Club Resorts 
et al.2—the plaintiffs were Canadians involved in acci-
dents at resorts in Cuba. Van Breda was catastrophically 
injured, and Charron drowned. In both cases, the plaintiffs 
had arranged their vacations in Canada, from different 
companies. Both resorts were managed by Club Resorts, 
a company located in the Cayman Islands, and which had 
marketed the resorts in Ontario. The plaintiffs sued the 
parties from whom they had bought their vacations, the 
management of the resorts, and others, including defen-
dants from Canada, Cuba, and the Cayman Islands. All 
defendants had challenged the jurisdiction of the Ontario 
court to hear the cases, saying Ontario lacked jurisdiction, 
or, in the alternative, even if Ontario had jurisdiction, Cuba 
was clearly the more suitable forum. The Supreme Court 
ruled that the plaintiffs could sue in Canada. In Van Breda 
the real and substantial connection was a contractual re-
lationship formed in Canada with the resort. In Charron, 
the plaintiff had no contract with a Cuban company but 
nonetheless there was a real and substantial connection in 
that the resort carried on business in Ontario, not just by 
advertising but also with an offi ce and frequent visits by 
staff to promote its resorts.

The law prior to Van Breda and Charron can be sum-
marized as follows: The court would fi rst consider the fol-
lowing factors to determine whether a real and substantial 
connection existed between the case and the forum:

- the connection between the forum and the plaintiff’s 
claim;

- the connection between the forum and the defen-
dant;

- any unfairness to the defendant in assuming juris-
diction;

- any unfairness to the plaintiff in not assuming juris-
diction;

I. Introduction
This article will review selected recent developments 

in the Canadian law of cross-border litigation. 

The most notable development is that the test for 
deciding whether a court has jurisdiction over a non-
resident defendant (jurisdiction simpliciter) and whether it 
will assert that jurisdiction (forum non conveniens) has been 
made more objective and predictable. This may help a for-
eign plaintiff wishing to avail itself of Canadian pre-trial 
remedies such as Mareva injunctions (to freeze a defen-
dant’s assets) and Norwich orders (which allow access to 
a defendant’s bank records or other information needed to 
determine the viability of a proceeding), or to avail itself 
of Canadian laws that provide for damages to relatives of 
personal injury tort victims, or other advantages in Cana-
dian law. 

Another, related, development is that the test for juris-
diction in defamation cases over non-resident defendants 
now is easier for plaintiffs. Thus such plaintiffs will more 
likely be able to take advantage of Canada’s substantive 
law of defamation, which is more favorable to plaintiffs 
than is the law in the U.S. 

In the area of enforcement of foreign judgments, one 
of the defenses to enforcement, namely, breach of natural 
justice, has arguably been widened to cover breach of a 
meaningful right to be heard. Also, Canada has abolished 
its long-standing blanket prohibition against enforcement 
of foreign, non-monetary judgments. Now enforcement is 
decided on a case-by-case basis, and several foreign non-
monetary judgments have been enforced recently. 

These are just some of the recent developments re-
viewed below. 

II. Changes to the Law Regarding Jurisdiction 
Over an Out-of-Province Defendant in Tort 
Cases 

At common law in Canada, a court can have juris-
diction over a defendant on three grounds: (i) that the 
defendant resides in the province; (ii) that the defendant 
consents (or attorns) to jurisdiction (e.g., by way of a fo-
rum selection clause in a contract, or by defending the 
case on its merits, or by bringing a counterclaim); or (iii) 
that, although the defendant resides outside the province, 
a real and substantial connection exists between the forum 
and the case’s subject matter or the defendant. In a recent 
pair of cases the Supreme Court of Canada has modifi ed 
the test for determining whether a real and substantial 
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litigation with the forum exist. If no recognized presump-
tive connecting factor applies, the court should not accept 
jurisdiction.

What are those factors? The Supreme Court indicated 
that, in tort cases, these presumptive connecting factors 
include the following: 

• The defendant is domiciled or resident in the prov-
ince.

• The defendant carries on business in the province.

• The tort was committed in the province.

• A contract connected with the dispute was made in 
the province.

The Supreme Court made clear that neither the mere 
fact the plaintiff is present in the jurisdiction, nor that 
damage was incurred there, nor considerations such as 
fairness, comity and effi ciency, would constitute presump-
tive connecting factors, and they are not to be considered 
in determining whether there is a real and substantial 
connection (jurisdiction simpliciter). The Supreme Court 
made clear that over time courts may identify more pre-
sumptive connecting factors, i.e. connections giving rise 
to a relationship with the forum that is similar to the four 
factors listed above. However, the Supreme Court was 
far less specifi c or expansive about this than the CJPTA or 
the Ontario Court of Appeal. That Court had ruled that 
the presumptive connecting factors are all but two of the 
fi fteen factors listed in Ontario’s Rule 17.02 of the Rules of 
Civil Procedure regarding service out of the jurisdiction, 
e.g., that property is situate in Ontario and, in tort cases, 
that the tort was committed in Ontario.6 

The Court of Appeal had said that, if none of the Rule 
17.02 factors apply, the plaintiff has the burden to show 
a real and substantial connection. In light of the Supreme 
Court ruling, if none of the four factors listed above apply, 
the plaintiff’s burden would be to show that a new pre-
sumptive connecting factor applies.

To rebut the presumption of jurisdiction, the defen-
dant must show that the presumptive connecting factor 
does not point to any real relationship between the subject 
matter of the litigation and the forum, or that the relation-
ship is weak. For example, if the connecting presump-
tive factor is that the defendant carries on business in the 
forum, the defendant must show that the subject matter 
of the litigation is unrelated to the defendant’s business 
there.

The second change is to more clearly separate and 
distinguish the real and substantial connection test, as 
to whether the court has jurisdiction (i.e. jurisdiction 
simpliciter), from the discretionary test as to whether the 
court should exercise that jurisdiction or leave the case for 
another court elsewhere (i.e. forum non conveniens), as is 
the case in the CJPTA. The court may consider forum non 
conveniens only after having fi rst determined it has juris-

- the involvement of other parties to the suit;

- the court’s willingness to recognize and enforce an 
extra-provincial judgment rendered on the same 
jurisdictional basis;

- whether the case is interprovincial or international 
in nature;

- comity, and the standards of jurisdiction, recogni-
tion, and enforcement prevailing elsewhere. 

If the court determined a real and substantial connec-
tion exists, the court had a basis to assume jurisdiction, 
and would then proceed to decide whether there was a 
forum elsewhere that was clearly more appropriate (i.e. 
the discretionary forum non conveniens analysis), based on 
the following, non-exhaustive set of factors:

- the location of the majority of the parties;

- the location of key witnesses and evidence;

- the jurisdiction where the factual matters arose;

- in contract cases, where the contract was made;

- the applicable substantive law;

- the diffi culty in applying any applicable foreign 
law;

- geographic factors suggesting a natural forum;

- avoidance of a multiplicity of proceedings;

- loss of juridical advantage;

- discouragement of forum shopping;

- special considerations in oppression cases.

Several commentators had observed that the forego-
ing approach was too subjective, too complicated and in-
suffi ciently predictable. As well, there has been a tendency 
to merge considerations pertaining to the forum non con-
veniens test into the real and substantial connection analy-
sis, in part because the factors for identifying a real and 
substantial connection include fairness to the plaintiff and 
to the defendant.3 Also, some had called for the law to be 
harmonized with the Court Jurisdiction and Proceedings 
Transfer Act (“CJPTA”), a Uniform Law Conference model 
law that codifi es the principles for jurisdiction simpliciter 
and forum non conveniens, and that has been enacted in 
three Canadian provinces, British Columbia, Saskatch-
ewan and Nova Scotia, as well as in the Yukon Territory.4 
The biggest difference between the common law and the 
CJPTA had been that under the CJPTA a real and substan-
tial connection is to be presumed if certain facts exist con-
necting the case to the province.5

In a unanimous decision the Supreme Court has 
made two main changes. The fi rst is that, borrowing 
from the CJPTA, a real and substantial connection is to be 
presumed (subject to rebuttal) if one or more of certain, 
objective, factors that connect the subject matter of the 
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most of whom resided in New York or Illinois, for de-
famatory statements made in the U.S. which were subse-
quently circulated in Ontario. The defendants moved for 
a stay, arguing that the Ontario court lacked jurisdiction 
simpliciter, and in the alternative, that either New York or 
Illinois were clearly a more suitable forum than Ontario. 
The Court held that even a single instance of the defama-
tory statement being published in Ontario would suffi ce 
as a factor connecting the case to Ontario, thus placing the 
onus on the defendants to rebut the presumption of juris-
diction simpliciter.12 

That even very limited publication suffi ces for the 
presumption of jurisdiction comes out very clearly in the 
companion case of Editions Ecosociete. The book alleged to 
be defamatory was published in Quebec, with fi ve thou-
sand copies printed, only ninety-three of which were dis-
tributed to bookstores in Ontario. Copies were also avail-
able through the publisher’s website and Ontario public 
libraries, from which a single copy had been checked out. 
Nonetheless, this was the basis on which the Supreme 
Court found that Ontario courts have jurisdiction. 

In its forum non conveniens analysis in Black and in 
Editions Ecosociete, the Supreme Court indicated that 
the plaintiff’s desire to sue in the jurisdiction where the 
plaintiff’s reputation would face the greatest damage is 
an important consideration as to fairness. In Black, that ju-
risdiction was Ontario, where Black had lived most of his 
life. In fact, this factor, plus the Court’s determination that 
Ontario law was the applicable law, outweighed several 
other factors that favored Illinois or New York in Black, in-
cluding comparative convenience and expense for parties 
and witnesses (most of whom were in the U.S.), avoidance 
of a multiplicity of proceedings (there were proceedings 
in Illinois and Delaware, not for libel, but in which the 
focus would be the truth of the allegedly defamatory state-
ments), and enforceability of the judgment (a Canadian 
judgment for libel might not be enforceable in the U.S.). 
In Editions Ecosociete also, the fact the plaintiff’s reputation 
faced more substantial risk in Ontario was a key reason 
why the Court held that the case should proceed in On-
tario, not Quebec. 

The question of which jurisdiction’s law applies is of-
ten an important factor in the forum non conveniens analy-
sis, and particularly in these two defamation cases because 
the Canadian law of defamation differs from American 
law in important ways that favor the plaintiff. The court 
will presume that the allegedly defamatory statement is 
false, and that it caused damage to the plaintiff’s reputa-
tion. The defendant must rebut these presumptions. More-
over, in Canada plaintiffs who are public fi gures need 
not prove the statement was made with malice. In both 
Black and in Editions Ecosociete, although the defamation 
occurred both inside and outside Ontario, the court held 
that Ontario law was applicable, without explanation. The 
Court commented, albeit in obiter, that an exception might 
be made to the lex loci delicti principle in defamation cases, 

diction, and then only if the defendant invokes forum non 
conveniens. The defendant has the burden to show that 
another forum is clearly more appropriate; this is because 
normally jurisdiction should be exercised once it is prop-
erly assumed. The forum non conveniens doctrine gives the 
court a “residual power to decline…jurisdiction in ap-
propriate but limited circumstances…to assure fairness to 
the parties and the effi cient resolution of the dispute.”7 To 
establish forum non conveniens, the defendant must show 
a presumptive connecting factor connecting the subject 
matter of the litigation to the other forum; in this respect 
the common law differs from the CJPTA. The defendant 
then must show that forum is clearly more appropriate, 
based on factors such as “the locations of the parties and 
witnesses, the cost of transferring the case, the impact of 
a transfer on the conduct of the litigation or on related or 
parallel proceedings, the possibility of confl icting judg-
ments, problems related to the enforcement or recognition 
of judgments, and the relative strengths of the connec-
tions of the two parties.”8 These factors are among the 
usual forum non conveniens factors in the case law and in 
the CJPTA.

Loss of juridical advantage, often considered an im-
portant factor in the forum non conveniens analysis, was 
a concern for the plaintiffs in Van Breda also, in that if 
Cuban law applied instead of Ontario law, the relatives 
would not be entitled to damages for loss of the compan-
ionship, care or guidance that the injured plaintiff could 
no longer provide, or to damages to compensate them for 
housekeeping, nursing or other services they provide to 
the injured plaintiff. However, loss of juridical advantage 
does not necessarily follow from a decision to move the 
case to a jurisdiction with different laws. Choice of law 
is an issue separate and distinct from choice of forum. In 
other words choosing Ontario as the jurisdiction does not 
necessarily mean that the law of Ontario is the applicable 
law. Indeed under Canadian choice of law principles for 
tort cases, the proper, applicable law is the law of the 
place where the tort was committed (lex loci delicti). The 
Supreme Court rightly pointed out that “a court may be 
too quick to assume the proper law naturally fl ows from 
the assumption of jurisdiction”9 but did not rule on which 
law—Ontario law or Cuban law—would govern in these 
cases. In obiter, the Court commented that “to use [the fac-
tor of loss of juridical advantage] in a forum non conveniens 
analysis too extensively may be inconsistent with comity 
in an international context.” However, the Court stated 
that the decision is left to the trial judge, whose decision 
will be entitled to deference on appeal. 

III. Changes to the Law Regarding Jurisdiction 
Over an Out-of-Province Defendant in 
Defamation Cases 

Two recent Supreme Court of Canada decisions—
Black v. Breeden10 and Editions Ecosociete Inc. v. Banro 
Corp.11—address jurisdiction in cross-border defamation 
cases. In Black, a media magnate sued several defendants, 
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der the award it did. Such an assessment did not involve 
a review of the merits. The court decision departs from a 
series of Canadian cases stating that international arbitral 
tribunals deserve a high degree of deference. That the 
tribunal’s decision is outside its jurisdiction is one of the 
limited grounds for setting aside an arbitral award under 
the UNCITRAL Model Law on International Commercial 
Arbitration.20

D. Substituted Service of Statements of Claims 
Where Service of Claim in Foreign Country Is 
Impractical 

Generally speaking, in Canada statements of claim or 
other legal documents that start a legal proceeding are to 
be served personally on the defendant. In circumstances 
where personal service proves impractical, the court has 
the power to authorize service by other means (“substitut-
ed service”) or, if the defendant has already received the 
statement of claim by other means, to validate such other 
means (“validated service”). 

The rules of court in many Canadian jurisdictions 
require that service on defendants residing in foreign 
countries bound by the Hague Convention on the Service 
Abroad of Judicial and Extra-judicial Documents in Civil 
or Commercial Matters (“the Hague Convention”) must 
be served in accordance with the Hague Convention. The 
Ontario Superior Court of Justice has recently ruled that 
in such cases the plaintiff has no recourse to substituted or 
validated service. In Khan Resources Inc. v. Atomredmetzoloto 
JSC,21 the plaintiff attempted to serve a statement of claim 
on a Russian company in which the Russian Federation 
owns a more than eighty-percent interest. The plaintiff 
did so through the only means of service in the Russian 
Federation that is available under the Hague Conven-
tion, namely, to ask Russia’s Central Authority under 
the Hague Convention to serve the claim. The plaintiff 
complied with the requirements of the Convention, e.g., 
providing a translation of the claim. Nonetheless, the Cen-
tral Authority refused service, explaining the refusal with 
only a bald reference to Article 13 of the Hague Conven-
tion, which provides that a state may refuse service where 
service would “infringe its sovereignty or security.” The 
plaintiff obtained an opinion from its law fi rm in Moscow, 
Baker and McKenzie, to the effect that to challenge the 
Central Authority’s decision in Russia would entail an ap-
plication to a certain Russian court, or to another higher 
authority, at a cost of Fifty Thousand Dollars, and that suc-
cess would be unlikely due to political interference. The 
plaintiff therefore sought an order (on the grounds that the 
defendant was clearly aware of the claim) validating the 
existing service or allowing for substituted service.

The motions court gave an order validating the 
service, noting that the Russian government itself had 
stepped in to render service via the Hague Convention 
impractical, so as to block the proceeding, contrary to the 
purpose of the Hague Convention. This writer notes that 

such that the law of the place where harm to the plaintiff’s 
reputation would be most substantial would govern. 

IV. Other Jurisdictional Issues
A. Forum of Necessity

In Van Breda, the Ontario Court of Appeal, borrowing 
again from the CJPTA, endorsed the concept of a forum 
of necessity. That means that, even if the defendant is not 
in the province, has not consented or attorned to jurisdic-
tion, and there is no real and substantial connection, a 
court may assume jurisdiction over a foreign defendant in 
exceptional cases “where there is no other forum in which 
the plaintiff could reasonably seek relief.” The CJPTA also 
provides for forum of necessity.13 The Supreme Court de-
clined to address forum of necessity in Van Breda. 

B. Forum Selection Clauses and the Court 
Jurisdiction and Proceedings Transfer Act

As stated in the Z. I. Pompey Industrie case, at com-
mon law in Canada, forum selection clauses (“FSCs”) are 
enforced unless there is “strong cause” not to enforce it.14 
However, the CJPTA codifi cation of principles regarding 
jurisdiction does not address the effect, if any, of FSCs 
on jurisdiction. The Supreme Court of Canada has ruled 
that the CJPTA codifi cation is comprehensive.15 As such, 
arguably it leaves no place for an otherwise valid FSC. If 
the CJPTA does not exclude FSCs, where do they fi t in? 
Appellate courts in British Columbia and Saskatchewan 
have now considered this, and have reached the same 
conclusion: Courts must apply the Pompey principles, not 
in the determination of jurisdiction simpliciter but in the 
forum non conveniens analysis whether to decline jurisdic-
tion.16 Consideration of the FSC comes under the rubric of 
one of the statutory factors to be considered, namely, “the 
fair and effi cient working of the Canadian legal system 
as a whole.”17 The existence of an FSC is a weighty factor 
that may be reason enough by itself to decline jurisdiction; 
it is not merely one factor among many to be considered. 
As well, the court in Pompey indicated that consideration 
of an FSC is an inquiry separate and apart from the forum 
non conveniens analysis, and therefore the CJPTA does not 
affect the law of FSCs.18

C. Standard of Appellate Review on Questions of 
Jurisdiction of an International Arbitral Tribunal

The Ontario Court of Appeal has recently decided 
that the standard of correctness, not reasonableness, ap-
plies on appellate review of an international arbitral tribu-
nal’s decision as to its jurisdiction. In Mexico v. Cargill19 the 
government of Mexico challenged an award for damages, 
arguing that the decision dealt with a dispute not contem-
plated by or not falling within the terms of the submission 
to arbitration, or contains decisions on matters beyond the 
scope of the submission to arbitration. Was the standard 
of review on this issue correctness or reasonableness? 

The Court of Appeal held that the tribunal had to be 
correct in its determination that it had the ability to ren-
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ment, the motions judge had ruled that, while Yemec had 
not established any of the traditional defenses, there ought 
to be a trial on this new defense. The motions court judge 
in Yemec stated that the existing natural justice defense 
pertains to the procedures and processes of the foreign 
court, whereas the new defense would pertain to how the 
litigation was conducted.28 The Ontario Court of Appeal, 
in upholding enforcement of the judgment, held that a 
“‘meaningful opportunity to be heard’ is indistinguishable 
from the natural justice defence.”29

That the defense of breach of natural justice includes 
loss of a meaningful right to be heard arguably enhances 
the existing standard of natural justice. As to what consti-
tutes a meaningful right, the facts of Yemec are not so in-
structive, in that the Court of Appeal held that Yemec did 
in fact have access to evidence and money. 

B. Enforcement of Foreign Arbitral Awards—
Limitation Periods

The Supreme Court of Canada has ruled in Yugraneft 
v. Rexx30 that recognition and enforcement of foreign arbi-
tral awards is subject to the limitations period in the law 
of the jurisdiction where the award is to be enforced, even 
where the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (the “New York 
Convention”) and the UNCITRAL Model Law on Inter-
national Commercial Arbitration are in effect. The result 
of this case was that the enforcement of a Russian award 
in Alberta was barred by the expiration of the limitations 
period. 

Although the New York Convention creates an obli-
gation to recognize and enforce eligible foreign arbitral 
awards, and limits the grounds on which enforcement 
may be refused, it also says that recognition and enforce-
ment shall be “in accordance with the rules of procedure 
of the territory where the award is relied upon.” The New 
York Convention is silent as to time limits for enforcement. 
The Court held that limitations periods constitute a rule of 
procedure, not substantive law, and thus may be applied 
to the enforcement of foreign arbitral awards. 

The Court said that the question was whether the 
legislature that enacted the limitations period in question 
intended that it apply to recognition and enforcement pro-
ceedings, and, if so, whether such time limits fall within 
the ambit of the “rules of procedure” as that term is used 
in the New York Convention. The Court held in the af-
fi rmative on both questions. The Alberta Limitations Act 
provides a two-year limitations period for all causes of 
action except certain matters for which separate limita-
tions periods have been established. The law establishes 
a ten-year period for the enforcement of judgments. The 
court rejected Yugraneft’s argument that the foreign award 
should be considered a judgment. As such, no separate 
limitation period applied to the award, and thus the two-
year period applied.

many Russians take their disputes to foreign courts, such 
as those in the United Kingdom—even disputes with 
other Russians. On appeal the decision was reversed. The 
Court held that the Ontario Rules of Civil Procedure and 
the Hague Convention must be interpreted such that the 
Hague Convention must be followed in all cases where 
applicable, and therefore the Rules of Civil Procedure re-
garding substituted service, dispensing with service and 
validating service are not available if the Hague Conven-
tion applies. The Court also found that Article 13 of the 
Hague Convention, although not referred to in the Rules 
of Civil Procedure or elsewhere in Ontario statute law, 
had nonetheless been implemented and therefore had 
become law in Ontario. Thus Ontario is legally bound to 
respect the Russian Federation’s refusal under Article 13 
to serve the claim. This decision is under further appeal to 
the Ontario Court of Appeal.

V. Issues Involving Foreign Judgments and 
Awards

A. Enforcement of Foreign Judgments—the Natural 
Justice Defense

There are three well-established defenses to the en-
forcement of a foreign judgment: (i) there was a breach 
of natural justice in the foreign proceeding; (ii) the judg-
ment had been obtained by fraud; and (iii) enforcement 
would be contrary to public policy.22 The Supreme Court 
has now left the door open to new, additional defenses 
in Beals v. Saldanha.23 Some Canadian motions courts re-
cently considered whether to add a new defense, namely, 
denial of a meaningful opportunity to be heard.24 The On-
tario Court of Appeal has now decided, in United States v 
Yemec,25 not to recognize the new defense, on the ground 
that it is no different from the existing defense of breach 
of natural justice. The ruling arguably widens implicitly 
the latter defense. 

The Supreme Court of Canada in Beals v Saldanha 
stated that “natural justice has frequently been viewed to 
include, but is not limited to, the necessity that a defen-
dant be given adequate notice of the claim made against 
him and that he be granted an opportunity to defend.”26 
Limitations on that opportunity are not necessarily a 
breach of natural justice. For example, the fact that the 
foreign court’s rules do not allow for viva voce evidence is 
not a breach.27

In Yemec, the United States sought to enforce an Il-
linois court’s judgment for an injunction barring Yemec 
from telemarketing to the United States. Yemec’s defense 
was not that he had received no notice of the proceeding 
in which the judgment was issued, but instead that he 
had been denied a meaningful opportunity to be heard. 
He alleged that he had been unable to access funds and 
evidence necessary for his defense of the U.S. proceed-
ings, because the U.S. had obtained an ex parte order 
freezing his account and had seized his business records. 
On the U.S.’s motion for summary judgment for enforce-
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• Whether the judgment is limited in its scope, and 
whether alternative remedies available to the plain-
tiff would be more appropriate.

• Did the issuing court retain power to issue further 
orders?

• The size of the burden that enforcement would 
place on the judicial system. (That is, is that burden 
consistent with what would be entailed for domestic 
litigants?)

• The impact of enforcement on third parties.

• Whether enforcement would expose litigants to un-
foreseen obligations, or consequences they would 
not face under the foreign law. 

• Whether the enforcing court must venture into un-
certain territory to interpret the foreign judgment. 

The Court said the requirement of fi nality as applied 
to equitable orders is “indispensible” but is more complex 
than for a common law order, and thus “could be the ob-
ject of further commentary.”

On the matter of extraterritoriality, the Court acknowl-
edged that permitting the enforcement of foreign non-
monetary orders means that “the separation of judicial 
systems is thus likely to be altered, since a domestic court 
enforcing a foreign non-money judgment may have to 
interpret and apply another jurisdiction’s law…. [Enforce-
ment of foreign] equitable orders will require a balanced 
measure of restraint and involvement by the domestic 
court that is otherwise unnecessary when the court merely 
agrees to use its enforcement mechanisms to enforce a 
debt.” Thus, there must be “judicial discretion enabling 
the domestic court to consider relevant factors so as to en-
sure the orders do not disturb the structure and integrity 
of the Canadian legal system.”33 

The foreign injunction in question in Pro Swing re-
quired the defendant to, among other things, stop selling 
certain golf equipment that infringed a trademark, to de-
liver up all offending golf equipment, and to provide an 
accounting for sales. The Court declined to enforce it for 
several reasons, including (i) the territorial reach of the in-
junction was not clearly stated; (ii) one of the orders was a 
contempt order and thus (in Canada, but not in the United 
States) quasi-criminal in nature, and to enforce it would 
expose the defendant to unforeseen obligations; three, the 
accounting for sales included sales outside the scope of the 
trademark protection, and thus enforcement would offend 
the principle of territoriality, and four, involvement of the 
Canadian court might not be warranted because enforce-
ment was not worthwhile in that it appeared the defen-
dant was insolvent.

In United States v. Yemec,34 the Ontario Court of Ap-
peal considered the Pro Swing factors, and in particular the 
Supreme Court’s comments quoted above about extrater-
ritoriality and restraint, relied upon by the defendant. An 

The Supreme Court of Canada had ruled earlier in 
a choice of laws case, Tolofson v. Jensen,31 that limitations 
periods are substantive law, not procedural law. Yugraneft 
argued that, as such, Alberta’s limitations period is not 
a rule of procedure within the meaning of the New York 
Convention and thus not applicable. The court rejected 
that argument, saying that Tolofson is irrelevant to this 
case.

The Court also clarifi ed that the limitations period 
does not begin to run until the judgment creditor knows, 
or would know if it had exercised reasonable diligence, 
that the debtor has assets in a given province.

C. Enforcement of Foreign Non-Monetary 
Judgments

Until 2006, Canadian law did not permit the recogni-
tion or enforcement of foreign non-monetary judgments 
(e.g., judgments granting an injunction)—not even non-
monetary judgments from other parts of Canada. Only 
foreign judgments for damages could be recognized or 
enforced. In Pro Swing v. Elta Golf,32 the Supreme Court of 
Canada opened the door to enforcement of foreign non-
monetary judgments. The Court ruled that enforcement 
of non-monetary judgments would be subject to all the 
requirements for enforcement of monetary judgments, but 
also would be subject to judicial discretion governed by 
a number of factors. A review of non-monetary judgment 
enforcement cases since Pro Swing shows that courts have 
enthusiastically embraced their new powers to enforce 
non-monetary judgments. 

First let us briefl y review the requirements for en-
forcement of foreign monetary judgments and the Pro 
Swing decision. The fi rst requirement is that the foreign 
court that issued the foreign judgment must have had 
jurisdiction over the case, in accordance with Canadian 
principles of jurisdiction. That is, the defendant must have 
resided in the issuing court’s jurisdiction, or attorned to 
the issuing court’s assumption of jurisdiction, or there 
must have been a real and substantial connection between 
that jurisdiction and the subject matter of the case. Sec-
ond, the judgment must be fi nal. Third, Canadian courts 
will not enforce foreign penal judgments or judgments 
to collect taxes. In addition, there are several defenses to 
enforcement, namely, breach of natural justice, fraud in 
obtaining the judgment, and that enforcement would be 
contrary to public policy. 

In Pro Swing, the Court identifi ed several additional 
factors to govern the decision whether to enforce a non-
monetary judgment, including:

• Whether the judgment is clear enough that the de-
fendant knows what is expected of him or her.

• Whether the judgment clearly states its territorial 
scope.
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Mr. MacDonald is a partner in the Richmond Hill, 
Ontario, offi ce of Henry K. Hui & Associates.

Illinois court had issued an injunction against Yemec, who 
had been involved in telemarketing Canadian and foreign 
lottery tickets to Americans, barring him from “telemar-
keting, in any manner, of any product or service to any 
person in the U.S.” In deciding to enforce the injunction, 
the court dismissed Yemec’s restraint argument with little 
discussion, noting that Yemec had not raised the argu-
ment in the court below, nor appealed the broad scope 
of the injunction in the U.S. proceeding. The court found 
that the complete prohibition against telemarketing was 
“[not] unfair or unreasonable,” in that Yemec’s marketing 
had violated U.S. law. With respect, a prohibition broader 
than the telemarketing of lottery tickets, or for that matter 
a prohibition even of telemarketing done in a fashion that 
complies with the U.S. law, constitutes a penal order un-
der Canadian law, which is not enforceable. 

McClintock v. McGriskin35 dealt with a judgment 
from Tennessee for a permanent injunction restraining 
McGriskin from dealing in the assets of McClintock, and 
ordering her to repay certain funds to McClintock. The 
injunction had been issued on default, despite ample no-
tice, and McGriskin had taken no steps to vary, set aside 
or appeal the injunction. McGriskin had at one time been 
the conservator of the assets of McClintock, an elderly 
widow residing in Tennessee. A wealth advisor in Tennes-
see retained by McGriskin had transferred over a million 
dollars from McClintock’s bank accounts in Tennessee to 
McGriskin. The issuing court clearly had jurisdiction, and 
the injunction was clearly worded and was an appropri-
ate remedy in the circumstances. On these facts, the On-
tario court was right to enforce the judgment. However, 
the injunction did not state whether it applied to property 
outside Tennessee. The Ontario court did not address the 
territorial scope of the foreign injunction, perhaps because 
the same judgment also imposed a constructive trust spe-
cifi cally on a house in Port Hope, Ontario. 

In Scotia Capital Inc. v. Caribbean Commodities Inc. et 
al., an unreported decision, the Ontario Superior Court 
of Justice recognized an order of the Grand Court of the 
Cayman Islands that appointed PWC Corporate Finance 
& Recovery as receiver of accounts of certain companies 
that held, in Canadian banks, certain funds linked to 
some accounting irregularities. Recognition of the or-
der enabled the receiver to take control of the funds in 
Canada. 

Endnotes
1. Namely, the approach articulated in Muscutt v. Courcelles (2002), 60 

O.R. (3d) 20 (O.C.A.).

2. 2012 SCC 17 (S.C.C.); [2010] O.J. No. 402 (O.C.A.).

3. See paragraphs 50-56 and 81-82 of the O.C.A’s decision in Van 
Breda, note 2 supra. 

4. Court Jurisdiction and Proceedings Transfer Act, SBC 2003, ch. 28; 
Court Jurisdiction and Proceedings Transfer Act, S.S. 1997, ch. C-41.1; 
Court Jurisdiction and Proceedings Transfer Act, S.N.S. 2003, c.2; Court 
Jurisdiction and Proceedings Transfer Act, S.Y. c. 64 a. 3136. Alberta, 
Manitoba, and Ontario are also considering enacting a CJPTA. 



NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1 105    

Any individual or company domiciled 
abroad which carries on commercial 
activities within the country, directly 
or through branch offi ces, agents or 
subsidiaries.

A “distributor” is further defi ned as: 

Any individual or company, which, by 
means of an agreement with a foreign 
company, imports or manufactures in the 
country, goods for distribution within the 
national market, acting at its own expense 
and risk.

A “representative” or “agent” is defi ned as:

Any individual or company which in 
a continuous and autonomous manner 
—with or without legal representation—
prepares, promotes, facilitates or accom-
plishes the sale or distribution of goods or 
services which foreign companies sell or 
render in the country.

Before the amendments, Law 6209 contained par-
ticular features that tended to over-protect the rights and 
interests of those individuals or entities qualifi ed as rep-
resentatives or distributors of foreign companies under 
Costa Rican Law. The current regime brings more balance 
between the foreign companies and the local distributors 
or representatives. 

Law 6209 has been declared of Public Order, which 
means that it is paramount to the free will of the parties. 
Therefore, the parties cannot include in a distribution or 
representation contract any term or condition that would 
confl ict with the provisions of Law 6209, nor can they 
take exception to any one of the law’s provisions based on 
their private agreement: those provisions of the distribu-
tion agreement that contradict Law 6209 are deemed null 
and void.

For example, there is abundant jurisprudence which 
in no uncertain terms establishes that the existence of a 
distributorship need not be documented in a formal writ-
ten contract. To the contrary, Costa Rican courts have 
ruled that when Law 6209 makes reference to a “contract” 
or an “agreement,” it includes not only a formal written 
instrument, but also an undocumented commercial rela-
tionship between the parties. In other words, the mere fact 
that a commercial relationship between a foreign supplier 
and a local individual or entity conducting business in 
such capacity exists suffi ces to constitute a distributorship, 

I. Introduction
During the late 1960s and early 1970s many Latin 

American countries adopted special legislation to regu-
late the relationship between foreign suppliers and do-
mestic distributors, agents or sales representatives. Most 
of these laws and regulations contained provisions that 
overzealously protected the interests of the local distribu-
tor or agent, often to the signifi cant detriment of the inter-
ests of the foreign supplier.

The proponents of such laws justifi ed the need for 
special legislation with the argument that many foreign 
companies came to the region, hired a sales representa-
tive or appointed a distributor who, after investing signif-
icant resources in opening and creating a market for the 
foreign product or service, was terminated without cause 
once the market matured. In many cases the relation-
ship between the foreign company and the local agent 
or distributor was not properly documented, leaving the 
terminated party without recourse. Under the special leg-
islation, termination in those circumstances triggered an 
indemnifi cation mechanism, the characteristics and par-
ticularities of which varied from one country to the other.

With the liberalization of markets and economic in-
tegration, most of the countries in the region have now 
modifi ed their legal regimes concerning distribution and 
agency.

This article summarizes the most relevant aspects of 
distribution and agency in the Central American coun-
tries and focuses in particular on the consequences of 
termination for the foreign supplier.

II. Costa Rica

A. Generally

Costa Rica is one of the few countries in Latin Ameri-
ca that still has special legislation to regulate the relation-
ship between local distributors, dealers or agents and 
foreign suppliers. This set of rules is contained in Law 
number 6209, the Law for the Protection of Representa-
tives and Distributors of Foreign Companies, of 24 Febru-
ary 1978, and its regulations, found in Executive Decree 
number 8599 of 9 March 1978. Law number 6209 was 
recently amended by Law number 8629,1 which imple-
mented the commitments assumed by the country under 
the Dominican Republic-Central American Free Trade 
Agreement (DR-CAFTA). 

According to Article 1, Paragraph a) of Law 6209, a 
“foreign company” is defi ned as: 

Distribution Laws in Central America
By Hernán Pacheco Orfi la
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presumption shall not apply if a party 
objects to the arbitration.

The Law 6209 also regulates the causes for termina-
tion of a distribution or representation relationship. 

B. Consequences of Termination

Under Article 5 of Law 6209, the only grounds for ter-
mination which will not result in liability for the foreign 
company are:

a. Offenses and misdemeanors committed by the 
representative or distributor against the property 
and reputation of the foreign company committed 
by the representative, by the distributor or by the 
manufacturer.

b. Incompetence or negligence attributable to the 
representative, distributor or manufacturer, de-
clared by one of the judges of the Civil Court of 
its domicile, as well as a decrease or a prolonged 
and substantial stagnation in sales, due to causes 
attributable to the representative, distributor or 
manufacturer. The establishment of quotas or of-
fi cial restrictions on the importation or sale of the 
product or service shall presume the non-existence 
of the relationship, unless proven otherwise.

c. Violation on the part of the representative, distrib-
utor or manufacturer of the trade secret and loy-
alty due to the foreign company, by the disclosure 
of facts, knowledge or techniques relative to the 
organization, the products and the operation of the 
foreign company, acquired during its commercial 
relations with the foreign company.

d. Whatever other serious fault on the part of the rep-
resentative, distributor or manufacturer relative to 
its contractual or legal duties and obligations with 
the foreign company.

e. Termination of the agreement upon the expiration 
of the term or giving the prior notice established in 
the agreement.

f. Termination of the agreement notifi ed in advance 
to the representative, distributor or manufacturer 
within at least ten months, when the agreement 
does not indicate an expiration date or in the ab-
sence of a provision regarding prior notice.

Termination for any other cause will render the for-
eign company liable to pay compensation, which includes 
re-purchase of the inventory, plus ten percent to cover 
fi nance charges and, if taken to litigation, an importation 
ban on its products may be ordered by the judge until a 
guarantee bond is placed to satisfy the court that the obli-
gations will eventually be fulfi lled.3

The Law also allows the local distributor or represen-
tative to rescind the agreement for causes attributable to 

thus rendering the parties subject to the provisions of 
Law 6209. 

Costa Rican courts have been very fl exible concern-
ing the evidence acceptable to demonstrate the rela-
tionship. Thus correspondence, witnesses, purchase or 
supply orders etc. have been accepted by Costa Rican 
judges as suffi cient to substantiate such a commercial 
relationship.

The courts have also ruled that, even if it not ex-
plicitly provided for in the corresponding agreement, a 
relationship established with a local representative or 
distributor can become exclusive in nature, if the foreign 
company maintains contact solely with that distributor 
or representative for an extended period of time. Nev-
ertheless, the concept of presumptive exclusivity has 
been changed upon enactment of the DR-CAFTA amend-
ments2 and the amended text of the law establishes that 
the local distributor or representative is entitled to termi-
nate a relationship with a foreign company, with liability 
to the latter, if the foreign company appoints another dis-
tributor or representative when the existing relationship 
is exclusive, provided such exclusivity has been explicitly 
agreed upon in the agreement. 

Before the DR-CAFTA amendments, the scope of the 
protection of Law 6209 went so far as to force the parties 
to submit disputes to the jurisdiction of the Costa Rican 
courts. As a result, Costa Rican civil courts traditionally 
sustained the exclusivity of the Costa Rican courts over 
the handling of disputes under Law 6209.

However, the Costa Rican Constitutional Court de-
clared this provision partially unconstitutional, thereby 
changing the traditional position of the courts. The Con-
stitutional Court held that the provisions contravened a 
number of international conventions and in resolutions 
number 10352 of 22 November 2000, 02655-2001 of 4 
April 2001, and 12712-2001 of 14 December 2001 allowed 
the submission of a dispute under a distribution relation-
ship to arbitration, even if the forum for such arbitration 
is abroad, provided the applicable law is Law 6209.

The DR-CAFTA amendments implemented the Con-
stitutional Court’s resolutions by amending Article 7 as 
follows: 

The rights of the representative, distribu-
tor or manufacturer by virtue of this Law 
cannot be relinquished. 

The absence of an explicit provision for 
the resolution of controversies in the 
representation, distribution or manufac-
turing agreement shall be considered a 
presumption of the parties’ intention to 
resolve any dispute by binding arbitra-
tion. Said arbitration may take place in 
Costa Rica. Despite the foregoing, said 



NYSBA  International Law Practicum  |  Spring 2012  |   Vol. 25  |  No. 1 107    

tional obligations of the foreign company in the event of 
termination:

a. Pay all outstanding commissions, as well as those 
that may eventually arise from business in process 
of formalization at the moment of cancellation of 
the contract.

b. Purchase the inventory of products, at cost, includ-
ing direct and local expenses plus taxes, plus ten 
percent (10%) to cover fi nancial expenses.

If the foreign company terminates the agreement 
for reasons not contemplated in the list of just causes for 
termination contained in Law 6209, the local company is 
entitled to sue and claim damages according to Article 10 
bis of Law 6209, as amended under DR-CAFTA. 

It is relevant to point out that, prior to the DR-CAFTA 
amendments, the Law contemplated a fi xed indemnifi -
cation mechanism based on average gross profi t over a 
period of time. 

Article 10 bis, now states: 

Damages and losses: When, pursuant 
to the provisions of this Law, a claim 
seeking damages and losses is fi led, the 
damage caused or which can necessarily 
be caused as a direct and immediate con-
sequence of the violation of the provision 
or the right, must be fully compensated 
in accordance with principles of fairness. 
The Civil Code applies to this matter…

Moreover, Article 10 bis provides that the judge may 
order a prudential guaranty bond, which shall be propor-
tional to the amount of indemnifi cation claimed, when 
the interested party demonstrates that the defendant does 
not have suffi cient assets in the country to respond to an 
adverse ruling.4 

III. El Salvador

A. Generally

While El Salvador does not have a special law that 
regulates distributorship or agency agreements, it has 
incorporated provisions in its Commerce Code to regulate 
such commercial relationships. Chapter III of the Com-
mercial Code regulates commercial agents, such as (i) 
dependent agents (articles 384- 391); (ii) representative 
agents or distributors (articles 392- 399-B); and (iii) inter-
mediary agents (Articles 400-410). 

In general terms, the law establishes that the par-
ties may freely negotiate the terms and conditions of 
their contractual relationship. However, the law contains 
certain provisions that tend to protect the distributor or 
representative agent. Thus the section related to represen-
tative agents or distributors in the Commercial Code in-

the foreign company, in which case, the foreign supplier 
would be held liable to pay an indemnifi cation, even 
though the local distributor or representative terminated 
the relationship.

Accordingly, Article 4 contains an exhaustive list of 
instances construed as just causes for termination of the 
distributorship by the local distributor, representative or 
manufacturer, for which the foreign company is liable:

a. Offenses and misdemeanors by the company’s 
offi cials against the property and the reputation of 
the representative, distributor or manufacturer.

b. The termination of activities of the foreign compa-
ny, unless it is due to causes beyond their control.

c. The unjustifi able restriction on sales, imposed by 
the foreign company, which may result in a reduc-
tion in the volume of business carried out by the 
representative, distributor or manufacturer.

d. Lack of payment of commissions or fees earned by 
the representative, distributor or manufacturer.

e. The appointment of a new representative, dis-
tributor or manufacturer, when the affected ones 
have exercised the representation, distribution 
or manufacture on an exclusive basis and such 
exclusivity has been explicitly established in the 
agreement. 

f. All unilateral modifi cations introduced by the 
foreign company to the contract of representation, 
distribution or manufacture, which impair the 
rights and interest of their representative, distrib-
utor or manufacturer.

g. Whatever other serious fault committed by the 
foreign company which impairs the contractual or 
legal rights and obligations that it maintains with 
its representative, distributor or manufacturer.

h. Termination of the agreement before the expira-
tion term or without giving the prior notice estab-
lished in the agreement. 

i. Termination of the agreement without giving a 
notice to the representative, distributor or manu-
facturer at least ten months in advance.

According to Article 3 of Law 6209, if the distribu-
tion agreement is terminated, the foreign supplier must 
purchase the inventory of its products from the distribu-
tor, at a price including the cost of the products, plus a 
reasonable percentage for the investment made. This per-
centage is to be determined by the Ministry of Economy, 
Industry and Commerce. 

The foregoing is further regulated in the Regula-
tions to Law 6209, which establish the following addi-
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magnitude of business concluded through its activities, in 
accordance with the customary practices of the territory.

If a business transaction is not completed for reasons 
attributable to the principal, the agent or distributor will 
still be entitled to the full commission. Furthermore, if the 
agent or distributor has exclusive rights over a specifi c 
territory, it will be entitled to receive a commission for 
any and all business conducted by the principal in that 
territory, whether or not the agent participated directly in 
the business transactions.

Pursuant to Article 399-A, disputes generated by the 
application of these provisions will be handled through 
an abbreviated proceeding at the competent courts of the 
domicile of the representative agent or distributor.

In the event that the principal is a foreign company 
and it is sentenced to pay compensation to a local dis-
tributor or representative agent for breach of contract, the 
Code establishes that the principal will not be allowed to 
perform business in the country until it pays the indem-
nifi cation or until it places a guarantee in court to secure 
payment thereof.

B. Consequences of Termination 

Article 397 establishes that either party may terminate 
the contractual relationship through written notifi cation 
to the other party three months in advance. In the event 
of termination of the contractual relationship, the repre-
sentative agent or distributor will be entitled to the value 
of the pending commissions earned during the term of 
the contract.

However, if the principal does not terminate the 
agreement based on any of the just causes for termina-
tion listed in Article 398 of the Commerce Code, or if the 
principal unilaterally modifi es or does not renew the term 
of the agreement without just cause, the distributor can 
request an indemnifi cation that can extend to recovery 
of promotion costs, non-recoverable investments, re-
purchase of stock, payment of accounts receivable and 
payment of gross profi ts during the last three years or 
fraction thereof. 

Article 399-B further establishes that the distributor or 
agent is entitled to terminate the commercial relationship, 
with liability of the principal, when the latter unilaterally 
modifi es the agreement in detriment of the distributor’s 
or representative agent’s rights and interests. In such case, 
the distributor or agent is entitled to the same indemnifi -
cation and compensation established in Article 397.

IV. Guatemala

A. Generally

In 1998, Guatemala repealed Decree 78-71, which 
formerly regulated agency, distribution and license agree-
ments under a very infl exible and protectionist regime. 

cludes articles that contain specifi c rules to establish just 
causes for termination; proceedings for the calculation of 
the indemnifi cation; payment of commissions if there is 
no written agreement; and other relevant aspects of the 
commercial relationship between a distributor or repre-
sentative agent and its supplier or principal. 

The Salvadorian Commercial Code also stipulates the 
following causes that allow the Principal to terminate, 
modify or refuse to prolong the relation of distribution:

• Breach of the agency, representation or distribution 
contract.

• Fraud by the agent, representative or distributor, 
without prejudice of the criminal prosecution.

• Serious ineptitude or neglect of the agent, represen-
tative or distributor.

• Continuous decrease in the sale or distribution of 
the articles for reasons attributable to the agent, 
representative or distributor.

• Disclosure of confi dential information, without 
prejudice of prosecution or claim for indemnifi ca-
tion.

• Actions taken by the agent, representative or dis-
tributor that jeopardize the introduction, sale or 
distribution of the products.

The El Salvadoran Commercial Code also contains 
provisions to protect the distributor from unilateral acts 
of the principal, such as the termination, modifi cation 
or refusal to renew the relation of distribution without 
reasonable cause, and granting the distributor the right to 
sue the principal for indemnifi cation. This indemnifi ca-
tion could extend to the following: 

• Expenses by the distributor to benefi t the distribu-
tion business and that, as a result of the termination 
of the relationship, cannot be recovered.

• Value of the investments made in equipment or 
facilities, acquired solely with the purpose to carry 
on the distribution.

• The value of existing merchandise that could be 
diffi cult or impossible to sell due to the termination 
of the relationship.

• The amount of the gross income obtained by the 
distributor during the last three years of the rela-
tionship.

• The value of the credits that the distributor had 
granted to third parties, in order to facilitate the 
distribution of the merchandise.

For example, Article 395 states that, if there is not any 
specifi c agreement on commissions, the agent or distribu-
tor is entitled to receive a commission proportional to the 
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• In regard to any of the parties:

- Lack of fulfi llment or infringement by the other 
party of the duties agreed upon;

- Crimes against the property or person of one of 
the parties by the other; and

- Refusal to issue the reports and accounts relative 
to the business, in the time and manner agreed 
upon.

• In regard to the principal:

- Unauthorized disclosure to third parties of any 
fact, data, password or formula classifi ed as con-
fi dential; and,

- Unjustifi ed decreases in the agreed sales average.

• In regard to the agent, distributor or representative:

- Whenever the principal performs acts that di-
rectly or indirectly prevent, or tend to prevent, 
the agent from fulfi lling or complying with the 
agreement.

If indemnifi cation is not established in the relevant 
agreement, the local distributor can request damages 
(which include promotional costs, non-recoverable invest-
ments, stock, labor obligations, etc.).

With the enactment of DR-CAFTA, through Congres-
sional Decree 11-2006, two main innovations in regard 
to the relationship with a local distributor or agent were 
introduced. The fi rst is the possibility to submit disputes 
of this nature to arbitration, whether in Guatemala or 
abroad. The second is the obligation for distributors, 
agents or representatives to register themselves with the 
Mercantile Registry.

V. Honduras

A. Generally

Honduras has a specifi c set of rules to regulate dis-
tributorships under Supreme Decree 549, entitled “Law of 
Agents, Distributors and Representatives of National and 
Foreign Companies.” However, upon enactment of DR-
CAFTA for Honduras, that is, as of 1 April 2006, a new set 
of rules introduced relevant reforms to the rules set forth 
in the Supreme Decree.

The just causes for termination are established as 
follows:

• Distributor’s failure to abide by the essential obli-
gations of the contract.

• Fraud or abuse of trust in the fulfi llment of the 
agent’s (distributor’s) obligations.

• Negligence of the agent/distributor resulting in the 
loss of market share.

These commercial relationships are now regulated by 
the Commerce Code (amended by Congressional Decree 
8-98), and new agreements can be negotiated and execut-
ed in accordance to the free will of the parties.

B. Consequences of Termination

The mechanisms and consequences of termination 
of agency or distribution agreements vary, depending 
on whether the agreement existed prior to 11 November 
1998. Under the former Decree 78-71 an agreement of this 
nature could be terminated only upon the occurrence of 
the following triggering events:

• Mutual consent of the parties.

• Expiration of the term.

• Just cause.

• Decision of the agent, distributor or representative, 
subject to 3 months advance notice.

• Unilateral decision of the supplier or principal, 
provided proper compensation for damages is 
paid.

As a result of the abrogation of Decree 78-71 and the 
adoption of Congressional Decree 8-98, the causes and 
consequences of termination (with or without just cause) 
are now regulated in Article 290 of the Commerce Code. 
Therefore, depending on the termination scenario, differ-
ent outcomes and consequences come into play.

Termination may take place by mutual written con-
sent of the parties or by expiration of the term in agree-
ments with defi nite term.

In the event the commercial relationship is termi-
nated by the distributor or agent, it must notify the prin-
cipal at least three months in advance. At the principal’s 
request, the agent or distributor is obligated to render 
accounts information and reimbursement of goods/mer-
chandise at CIF price. 

Termination under the foregoing scenarios does not 
trigger any responsibility or liability for any party and 
neither of them incurs in any severance/indemnifi cation 
obligation. 

1. Principal’s Termination Decision

In the event the principal decides to terminate the 
relationship, it becomes liable for all damages and losses 
caused to the agent, unless a just cause for termination 
exists. No requirement of prior notice exists if the princi-
pal wants to terminate the agreement. 

2. Just Cause for Termination

The party responsible for termination with just 
cause is liable for damages caused to the other party. To 
that effect, the following are regarded as just cause for 
termination: 
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The Implementation Act of the DR-CAFTA, which 
entered into force on 24 March 2010, states that for every 
written contract of representation, distribution or agency 
signed after the Treaty’s entry into force, Articles 4, 6, 14, 
15 and 22 of Decree 549 will be applied. In other words, in 
order to be a concessionaire, it is no longer a requirement 
to be Honduran or for the company to be Honduran. The 
amendment further eliminates the concept of presump-
tive exclusivity, the compensation for termination of con-
tract, the right to impound the supplier’s goods, as well 
as the quality of preferred creditor.

The Conciliation and Arbitration Act (Decree 161-
2000) reformed Article 21 of Supreme Decree 549, which 
now reads: 

The controversies that arise between the 
grantor and the concessionaire will be 
solved by conciliation at fi rst instance, 
if there is no agreement, or if there is 
a partial one, the controversy will be 
submitted to arbitration or to judicial 
proceedings.

VI. Nicaragua

A. Generally

Nicaragua regulates distribution and agency agree-
ments in the general provisions contained in its Com-
merce Code. It has no special law to regulate this type of 
commercial relationship. The Law of Representatives and 
Distributors of Foreign Companies was abrogated in 1998. 
However, the Courts have held that, based on Article 18 
of the Civil Code, distribution relationships in force and 
documented prior to July 1998 are still governed by that 
protectionist body of rules.

B. Consequences of Termination

The consequences for the parties in case of termina-
tion are those established in the corresponding agree-
ments and, in lieu thereof, the possibility of applying the 
indemnifi cation for damages contemplated in the Code 
of Commerce in case the termination violates contractual 
obligations.

VII. Panama

A. Generally

Panama does not have specifi c legislation to regulate 
distributorship and agency. The terms and conditions of 
such commercial relationship are left to the free will of 
the parties as negotiated in the relevant agreement. In the 
absence of contractual provisions, the relationship is gov-
erned by the provisions contained in its Commerce Code. 
The Code of Commerce does not explicitly regulate, nor 
does it defi ne, these types of relationships, although it has 
provisions common to commercial contracts, which are 
applicable to distribution and agency in regard to those 

• Refusal by the distributor to provide reports and 
accounts or to exercise liquidation pertaining to the 
business within the time frame and fashion agreed 
upon.

• Disclosure of confi dential information without au-
thority.

• Bankruptcy, insolvency, inability to make payments 
or any other legal disablement according to normal 
business practices.

• Any action initiated by the distributor that jeopar-
dizes the business or level of sales.

B. Consequences of Termination

If the foreign company terminates the agreement 
without just cause, it may be forced to pay an indemnifi -
cation to the distributor pursuant to Article 14 of the Law. 
The indemnifi cation obligation includes the following 
components:

• All expenses incurred by the local distributor that 
cannot be recovered due to the modifi cation, non-
renewal or termination of the agreement.

• The value of the investments made by the agent or 
distributor for the benefi t of the foreign company, 
as long as the agent or distributor is not able to use 
them, in accordance with the depreciation sched-
ules applied for the payment of income tax for ma-
chinery.

• The value of the merchandise and spare parts in 
stock that will not be used as a result of the termi-
nation or non-renewal. 

• The amount of the annual gross profi t obtained 
by the distributor, agent or representative during 
the last fi ve years of the distributorship, agency or 
representation agreement, and if the agreement has 
a shorter term, fi ve times the amount of the aver-
age annual gross profi t for the number of years the 
agreement has been in force.

However, upon approval of the law to implement 
DR-CAFTA, several modifi cations were introduced:

• The expiration and non-renewal of the term of the 
agreement is now considered just cause for termi-
nation. Under Supreme Decree 549 the supplier 
who refused to renew the contract without just 
cause was subject to pay a signifi cant pecuniary 
compensation to the local dealer or agent.

• The parties may freely agree on forms of indemni-
fi cation in case of termination by the supplier with-
out just cause. 

• If the indemnifi cation is not established in the 
agreement, to allow the parties to submit the issue 
to arbitration.
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B. Consequences of Termination

The consequences for the parties in the event of ter-
mination are those established in the relevant agreements 
and, in lieu thereof, the right to seek indemnifi cation for 
damages to the extent contemplated by law in the event 
of a termination that violates contractual obligations.

Under Panamanian law it is perfectly acceptable 
to submit a dispute involving a distribution or agency 
relationship to arbitration in Panama or abroad and to 
regulate the relationship between the contracting parties 
pursuant to foreign law.

Endnotes
1. Published in the Offi cial Gazette No. 243 of 18 December 2007.

2. In addition, the presumption was contrary to the Law for the 
Promotion of Competition and Consumer Protection (Law 7472 
of 20 December 1994), which prohibits any and all types of 
monopolistic practices, including exclusive contracts, that may be 
against free competition.

3. Pursuant to article 242 of the Costa Rican Civil Procedures Code, 
the judge may order injunctive relief under special circumstances. 

4. Article 9 of Law 6209, repealed by Law 8629 under the DR-
CAFTA, stated that the foreign company was required to render a 
guarantee covering the total amount of the indemnities claimed by 
the representative, distributor or manufacturer, and that amount 
was determined by the judge.

The author is a partner in the fi rm of Pacheco Coto 
in San José, Costa Rica.

aspects not contemplated by the parties in their agree-
ments. Further, the Code of Commerce does regulate the 
Commercial Mandate, some of which principles could be 
applied to distribution or agency relationships.

For over twenty years, Cabinet Decree No. 344 of 
31 October 1969 regulated agency and distribution in 
Panama. However, on 2 August 1989 the Supreme Court 
declared that Decree No. 344 was unconstitutional, based 
on the arguments that it infringed competition rules, due 
process, granted disproportional benefi ts and privileges 
and violated the Constitutional Principle of no confi sca-
tion of goods, freedom of choice and market access. The 
exclusive nature that the Decree vested upon distribution 
and agency relationships was viewed as a restriction to 
free competition, with negative monopolistic effects in 
detriment of consumers and the freedom to choose.

Law 45 of 31 October 2007 regulates consumer pro-
tection and competition. This law has as its primary 
object to insure and protect free economic competition 
and free market access, thereby eradicating monopolistic 
practices and other restrictions to an effi cient operation 
of the market of goods and services, to preserve the supe-
rior interest of consumers.

While it is generally accepted that the above Su-
preme Court decision did not eliminate the possibility for 
an agent and its principal or for a distributor and its sup-
plier to agree on certain exclusive terms and conditions 
of their relationship, the effects on the market of such 
exclusive covenants are subject to review at any time, in 
accordance with the provisions of Law 45. 
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