
It was a privilege to serve as 
the Chair of our Section during a 
sensationally active year.  As has 
been thoroughly documented in 
this year’s Newsletters:

• Over 80 active members of 
our Executive Committee 
have led 35 committees 
to put out some 23 writ-
ten reports this year—this 
may be a record! 

• Monthly meetings featured federal judges Rob-
ert Katzman, Lewis Kaplan, Colleen McMahon 
and Stephen Robinson; members of New York’s 
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A Message from the 
Incoming Chair

I want to take this opportu-
nity to thank the Section for the 
opportunities it has provided 
to me throughout the years and 
to thank all of its members in 
advance for my incoming term 
as Section Chair. This Section 
has a rich history with esteemed 
leaders from the bench and bar 
serving as Section Chairs.  Fol-
lowing in this great tradition is 
our outgoing Section Chair, Lesley 
Friedman Rosenthal.  The Section owes Lesley a great 
deal of thanks for all her hard work and dedication this 
past year as Chair of our Section.  The Section had a 

Carrie H. Cohen

(Continued on page 2) (Continued on page 3)
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mighty commercial division bench, the Honorable 
Elizabeth Emerson, Marguerite Grays, Orin Kitzes, 
and our beloved members Bernard Fried and Karla 
Moskowitz. 

• We partnered with the Offi ce of Court Administra-
tion in the editing and publication of the “Com-
mercial Division Law Report,” now posted to our 
new Section blog for members’ immediate refer-
ence, understanding and discussion. 

• Incoming Chair Carrie Cohen hosted a fascinating 
and fun Spring Meeting at the Cranwell Resort and 
Spa. 

• Incoming Chair-Elect Peter Brown chaired a most 
memorable Annual Meeting, with record atten-
dance at the luncheon and with an appearance by 
our new State Attorney General, and thought-pro-
voking remarks on corporate crime by the Honor-
able Lewis A. Kaplan, the Fuld Award recipient. 

• Hundreds of Section members hosted dozens of 
members of the federal judiciary in a fi rst-ever cel-
ebration of fi ve new chief judges of federal courts 
in New York last September.  

• Under the leadership of Diversity Committee 
Chair, the Honorable Barry Cozier, the Section 
put on its fi rst-ever program serving litigators of 
color in March. We also inaugurated the Honorable 
George Bundy Smith Pioneer Award. These events 
drew 260 registrants, most of whom were new to 
the Section. 

• At the same time, the Section inaugurated a minor-
ity summer fellowship for a law student to spend 
the summer in the chambers of a Commercial Divi-
sion justice in New York Supreme Court. 

• The Section “hit the road,” sponsoring events in 
New York County, on Long Island, in Queens, Buf-
falo, and Syracuse—in each case, in collaboration 
with the local county bar association. 

• The Section is also privileged to be invited by OCA 
to participate in judicial education seminars, and to 
help OCA welcome delegations of foreign judges 
from Algeria, Egypt, Jordan and the Cayman 
Islands. These events present unique opportunities 
for members of the bar to interact with our broth-

ers and sisters on the bench, improving the quality 
of both representation and adjudication. 

• As part of the overall Bar Association’s extensive 
CLE offerings, our Section put on or co-sponsored 
four extremely well received and well attended 
freestanding CLE programs. At the time of this 
writing, other programs are in the works, includ-
ing a provocative and juicy discussion over lunch 
scheduled on July 18 between outside and in-house 
litigation counsel. The Section’s CLE programs just 
in this past year alone have literally served thou-
sands of attorneys and fulfi lled tens of thousands of 
required CLE credits. 

We’ve established new committees on white-col-
lar criminal litigation, in-house corporate litigation, and 
the Commercial Division Law Report; added new posts to 
our Executive Committee for reps from every county in 
which there is a commercial division; and appointed new 
committee co-chairs to refresh the mandate of existing 
committees and chairs. We have taken a strong stance in 
favor of judicial pay increases at both the federal and state 
levels.

Please visit our Section Web site regularly. We have 
several new features as well, including on-line registra-
tion, and our Section blog, which has become a locus of 
discussion on such hot topics as the best and worst prac-
tices of outside litigation counsel, and recently published 
decisions out of the Commercial Division.

The Section honors the energetic and effective leader-
ship of outgoing Association President Mark H. Alcott, 
and welcomes with great enthusiasm the leadership of its 
new President, Kathryn G. Madigan. We also owe thanks 
to our Section Liaison Juli Turner, Meetings Representa-
tive Lori Nicoll, Web Editor Barbara Beauchamp, and Pat 
Wood of Membership Services.  A special thank you goes 
to the Newsletter Editor, Mark Davies, for a very demand-
ing job very well done.

The offi cers in this 2006-2007 Section year worked 
together marvelously as a team, and I’d like to extend 
my personal thanks to them: Carrie Cohen, Peter Brown, 
Vincent Syracuse, Susan Davies, and Kyana McCain. The 
Section is now in their extremely capable hands. 

Lesley Friedman Rosenthal

A Message from the Outgoing Chair
Continued from page 1
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terrifi c year with record increases in 
membership, the creation of several 
new dynamic committees, fabulous 
programming, and numerous written 
reports submitted to the Executive 
Committee; none of these achieve-
ments would have been possible 
without Lesley.

I am especially honored to be 
chairing the Section for the 2007-2008 
NYSBA year as it nears our Section’s 
20th anniversary. This Section has a 
tremendous history; from its origin in 
helping to establish the Commercial 
Division, the Section has grown to 
more than 2,300 members and contin-
ues to work to improve the quality of 
representation of commercial clients 
in litigation matters. The Section also 
works to improve law and procedure 
in the areas of commercial and federal 
litigation and enhance the administra-
tion of justice. The Section has been 
instrumental in providing a forum 
to foster productive relationships 
between and among litigation colleagues, civil adversar-
ies, and prospective and current clients, and has been on 
the forefront of many of the most important issues that 
have faced commercial and federal practitioners and the 

A Message from the Incoming Chair
Continued from page 1

judiciary during the past 20 years.   
The success of our Section is surpassed 
only by the success of our leadership; 
past Section chairs serve as United 
States District Judges, have served 
and will serve as the President of the 
New York State Bar Association, serve 
as President of the Federal Bar Coun-
cil, and serve as leading commercial 
litigators and in-house counsel. I look 
forward to leading our Section in car-
rying out all of our important work as 
well as planning for another successful 
20 years.

As you all know as valued Section 
members, being part of a strong 
professional organization plays an 
important role in career development 
and professional satisfaction. If you are 
not yet involved in one of our many 
exciting committees, please contact 
one of my fellow offi cers or me. I look 
forward to a productive and exciting 
year ahead and welcome any of your 
comments or suggestions about 

Section projects or activities. 

Have a wonderful summer.

Carrie H. Cohen

The Section’s 2006-2007 Chair Lesley F. 
Rosenthal passes the gavel— literally 
and fi guratively—to incoming Section 
Chair Carrie H. Cohen at the meeting of 
the Section’s Executive Committee on 
June 20, 2007.  This is the fi rst time that 
women have led the Section for two 
years in succession.         Photo by Steve Hart

The NYSBA leadership and staff extend thanks to you and our more than 
72,000 members  —  from every state in our nation and 109 countries — for 
your membership support in 2007. 

Your commitment as members has made NYSBA the largest voluntary state bar 
association in the country. You keep us vibrant and help make us a strong, 
effective voice for the profession.

You’re a New York State Bar Association member.
You recognize the value and relevance of 

NYSBA membership. 
For that we say, thank you.

Kathryn Grant Madigan
President

Patricia K. Bucklin
Executive Director
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Fordham Law Student Lina M. Martinez Receives 
Section’s Inaugural Minority Summer Fellowship Award
By Susan M. Davies

Fordham Law School 
student Lina M. Martinez 
is the 2007 recipient of the 
inaugural Commercial and 
Federal Litigation Section 
Minority Law Student Sum-
mer Fellowship, which is 
funded by the Section and 
administered by The New 
York Bar Foundation. Kay 
Crawford Murray, a member 
of the Board of Directors of 
The New York Bar Founda-
tion, presented the award 
to Ms. Martinez on March 
15, 2007, at a reception held 
at Lincoln Center for the 
Performing Arts in New 
York City. The reception was 
held in conjunction with the 
Section’s “Smooth Moves” CLE program and networking 
event for litigators of color.

Ms. Martinez is a magna cum laude graduate of 
Drew University (Madison, New Jersey), where she 
was a Thomas Kean Fellow and earned a Bachelor of 
Arts degree in Political Science and Spanish. Her thesis, 
written entirely in Spanish, was entitled “The History 
of the Cuban Revolution through the Eyes of an Intel-
lectual: Thomas Gutierrez Alea’s Work Before and After 
the Revolution.” The 2007 Fellowship selection commit-
tee—comprised of The Honorable Barry A. Cozier, Chair 
of the Section’s Diversity Committee, Lesley F. Rosenthal, 
then Section Chair, and Tracee E. Davis, a member of 
the Section’s Executive Committee and former Secretary 
of the Section, together with input from the Founda-
tion—unanimously selected Ms. Martinez from among 18 
highly qualifi ed applicants.

As the Fellowship recipi-
ent, Ms. Martinez is spending 
her summer working as a law 
clerk in the chambers of the 
Honorable Charles E. Ramos 
of the Commercial Division of 
the New York State Supreme 
Court, New York County.

The Section has commit-
ted to funding the Fellowship 
for a minimum of four years, 
with the immediate goal of 
providing law students from 
diverse backgrounds with 
an opportunity to experi-
ence commercial litigation 
practice. The ultimate goal of 
the Fellowship is to create a 
network and forge relation-

ships that will foster greater diversity among commercial 
litigators throughout the State of New York.

Application forms for the 2008 Fellowship will be 
available on the Section’s Web site and from The New 
York Bar Foundation beginning on September 1, 2007. The 
Fellowship is open to all fi rst-year (1L) minority students 
who are enrolled in a law school in the state of New York 
as of fall 2007 and are capable of fulfi lling the requested 
work hours and responsibilities. The Fellowship will take 
place during the summer of 2008 for a period of 10 weeks, 
and the recipient will receive a stipend of $5,000. 

The Section gratefully acknowledges the assistance 
of The New York Bar Foundation in implementing and 
administering the Fellowship. For more information about 
The New York Bar Foundation, contact Rosanne Van 
Heertum, Director of Development, The New York Bar 
Foundation, One Elk Street, Albany, NY 12207, rvanh@
tnybf.org.

From left to right: Hon. Charles E. Ramos, Tracee E. Davis, 
Lina M. Martinez, Kenneth G. Standard, and Kay Crawford 
Murray at the presentation of the Section’s Inaugural 
Minority Law Student Summer Fellowship of the NY Bar 
Foundation to Ms. Martinez on March 15, 2007.

Catch Us on the Web at
WWW.NYSBA.ORG/COMFED
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Section Confers Inaugural Hon. George Bundy Smith
Pioneer Award

On March 15, 2007, former NYSBA President Kenneth 
G. Standard presented the Section’s inaugural George Bun-
dy Smith Pioneer Award to its namesake, the Honorable 
George Bundy Smith, retired Associate Judge of the New 
York State Court of Appeals and partner in the law fi rm of 
Chadbourne & Parke, LLP. The award, which recognizes 
legal excellence, community commitment and mentoring, 
was presented to Judge Smith in recognition of his work in 
the civil rights movement and his 30 years of public service 
as a judge.

Judge Smith received the award at a reception held at 
Lincoln Center for the Performing Arts, following a CLE 
program entitled “Smooth Moves: Career Alternatives for 
Litigators of Color,” that was co-sponsored by the Commer-
cial and Federal Litigation Section’s Committee on Diver-
sity (Chaired by the Honorable Barry A. Cozier of Epstein 
Becker & Green, P.C.) and the Committee on Corporate 
Litigation Counsel (Co-chaired by Carla Miller, Senior 
Director and Litigation Counsel of Universal Music Group, 
and Richard B. Friedman of Dreier LLP), and by the New 
York State Bar Association’s Committee on Diversity and 
Leadership Development and Committee on Minorities in 
the Profession. 

During the award ceremony, Association President 
Mark H. Alcott of Paul, Weiss, Rifkind, Wharton & Garri-
son, LLP paid tribute to Judge Smith as “a strong advocate 
for greater diversity and inclusiveness in the legal profes-
sion” and “a man who blazed trials and amassed a distin-
guished record of public and professional service.” Section 
Chair Lesley F. Rosenthal stated: “It is an honor for the 
Section to inaugurate a Pioneer Award in the name of Judge 
George Bundy Smith, and to present the award to Judge 
Smith himself.” Ms. Rosenthal described Judge Smith as “a 

role model to all those in the legal profession, and espe-
cially to lawyers of color who are inspired by his achieve-
ments.” Judge Smith’s remarks upon receiving the George 
Bundy Smith Pioneer Award are reprinted in the spring 
2007 issue of NYLitigator.

The Honorable George Bundy Smith served as an Asso-
ciate Judge of the New York Court of Appeals for 14 years, 
from 1992 until his retirement from the bench in September 
2006. From 1987 until 1992, he was an Associate Justice of 
the Supreme Court, Appellate Division, First Department, 
and, from 1980 to 1986, a Justice of the Supreme Court of 
the State of New York. Judge Smith’s judicial service began 
in May 1975, when he was named to the New York City 
Civil Court.

Earlier in his career, Judge Smith worked as an attorney 
for the NAACP Legal Defense and Education Fund, Inc. He 
later became a judicial law secretary in the New York state 
courts, and from 1974 to 1975 was the administrator of New 
York City’s Model Cities Program.

Judge Smith has served as an Adjunct Professor of Law 
at Fordham University Law School since 1981 and also at 
New York Law School in 2001. 

Judge Smith obtained a bachelor of arts from Yale Uni-
versity in 1959 and a bachelor of laws from Yale Law School 
in 1962. He also earned an M.A. in Political Science (1967) 
and a Ph.D. in Government (1974) from New York Univer-
sity, an LL.M. (2001) from the University of Virginia School 
of Law, an honorary Doctor of Laws (2004) from Fordham 
University School of Law, and an honorary Ph.D. (2006) 
from Albany Law School of Union University.

Presentation of the Section’s George Bundy Smith Pioneer 
Award on March 15, 2007: (L-R) Hon. Barry A. Cozier of 
Epstein Becker & Green, P.C. (Chair of Section’s Committee 
on Diversity); Carla M. Miller, Senior Director/Litigation 
Counsel of Universal Music Group (Co-chair of Section’s 
Committee on Corporate Litigation Counsel); Hon. George 
Bundy Smith of Chadbourne & Park LLP (Honoree); Kenneth 
G. Standard of Epstein Becker & Green, P.C. (former NYSBA 
President); Mark H. Alcott (NYSBA President); and Lesley 
F. Rosenthal, Vice President/General Counsel/Secretary of 
Lincoln Center for the Performing Arts, Inc. (Section Chair)
Photo by Steve Hart

CLE Panel “Smooth Moves: Career Alternatives for Litigators 
of Color”: (L-R) Hon. Denny Chin (U.S. District Judge, 
Southern District of New York); Lawrence Otis Graham (New 
York Magazine columnist and author); Hon. Peter C. Harvey 
of Patterson Belknap Webb & Tyler LLP (former Attorney 
General for the State of New Jersey); Jose Maldonado (Vice 
President, Operations, AmeriChoice Corporation); Marcia 
Lynn Sells (Assistant Vice President, Planning & Program 
Development, Columbia University); Hon. Carol A. Robles-
Román (Deputy Mayor for Legal Affairs and Counsel to the 
Mayor, City of New York)
Photo by Katherina Plumb
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2007–2008 Section Offi cers and Delegates to 
Association’s House of Delegates

The Section’s 2007–2008 offi cers assumed their du-
ties on June 1, 2007. In accordance with Article III of the 
Section’s bylaws, Carrie H. Cohen, Assistant United 
States Attorney, Criminal Division, Southern District of 
New York, succeeded Lesley F. Rosenthal, Vice Presi-
dent, General Counsel and Secretary of Lincoln Center 
for the Performing Arts, Inc., as Section Chair, and Peter 
Brown of Thelen Reid Brown Raysman & Steiner LLP 
succeeded Ms. Cohen as Section Chair-Elect. The follow-
ing 2007–2008 offi cers were elected by voice vote at the 
Section’s Annual Meeting on January 24, 2007: Vincent J. 
Syracuse of Tannenbaum Helpern Syracuse & Hirschtritt 
LLP was elected Section Vice-Chair, Susan M. Davies 
was elected Section Treasurer, and Kyana R. McCain was 
elected Section Secretary. Mr. Syracuse served as Section 
Treasurer from June 1, 2004, until taking offi ce as Vice-
Chair. Ms. Davies served as Section Secretary during the 
2006–2007 term. Ms. McCain, an associate at Thelen Reid 
Brown Raysman & Steiner LLP in New York City, gradu-
ated from Howard University School of Law and holds 
a master’s degree in engineering from Rensselaer Poly-
technic Institute. Biographical information for Ms. Cohen, 
Mr. Brown, Mr. Syracuse, and Ms. Davies can be found 
on the Section’s Web pages at www.nysba.org/comfed. 

The Section has elected Chair-Elect Peter Brown and 
former Section Chairs Lesley F. Rosenthal and Sharon M. 
Porcellio, of Lippes Mathias Wexler Friedman LLP, as the 
Section’s delegates to the Association’s House of Del-
egates for 2007–2008. David H. Tennant of Nixon Peabody 
LLP was elected alternate Section Delegate. Section Chair 
Carrie H. Cohen is a Delegate to the Association’s House 
of Delegates for 2007–2008 on behalf of the Association of 
the Bar of the City of New York. 

The Section expresses its gratitude to outgoing 2006–
2007 Chair Lesley F. Rosenthal and to outgoing 2005–2007 
Section Delegate and former Chair Stephen P. Younger for 
their years of dedicated service to the Section. The Section 
also expresses its gratitude to the Section’s Nominating 
Committee, chaired by the Honorable Melanie L. Cy-
ganowski of Greenberg Traurig, LLP, for nominating the 
2007–2008 offi cers and delegates.

The Section’s bylaws can be found on the Section’s 
Web page at www.nysba.org/comfed.

Back issues of the NYLitigator and the Commercial and Federal 
Litigation Section Newsletter (2000-present) are available on the 
New York State Bar Association Web site
Back issues are available at no charge to Section members. You must be logged in as a
member to access back issues. Need password assistance? Visit our Web site at www.nysba.
org/pwhelp. For questions or log-in help, call (518) 463-3200.

NYLitigator Index and Commercial and Federal Litigation Section
Newsletter Index
For your convenience there are also searchable indexes in pdf format. Click “Search” on the 
Adobe tool bar, and type in search word or phrase. 

Available on the Web
NYLitigator (www.nysba.org/NYLitigator)_
and Commercial and Federal Litigation Section 
Newsletter (www.nysba.org/ComFedNewsletter)



NYSBA  Commercial and Federal Litigation Section Newsletter  |  Summer/Fall 2007  |  Vol. 13  |  No. 2 7    

Inaugural Reception for the Onondaga County
Supreme Court Commercial Division
By Vincent J. Syracuse

On May 9, 2007, the Commercial and Federal Litiga-
tion Section of the New York State Bar Association and 
the Onondaga County Bar Association hosted the offi cial 
opening and inaugural reception in Syracuse, New York, 
for our newest Commercial Division venue. The recep-
tion in Syracuse was one of several Commercial Division 
events that the Section has hosted during the past several 
years in partnership with local bar associations through-
out the state. 

More than 140 representatives of the bench, bar and 
business community of central New York gathered in the 
ceremonial courtroom in the Onondaga County Court-
house for the offi cial opening. The inaugural ceremony 
was called to order by Justice Donald A. Greenwald, 
Deputy Administrative Judge of the Fifth Judicial District. 
His opening remarks were followed by comments from 
OCA’s Statewide Special Counsel for the Commercial 
Division Jeremy R. Feinberg, then Section Treasurer Vin-
cent J. Syracuse, and Onondaga County Bar Association 
President David M. Pellow, who introduced Commercial 
Division Presiding Justice Deborah H. Karalunas. Justice 
Karalunas was fi rst elected to the bench in 2002 and had 
a distinguished career as a commercial litigator in central 
New York for more than 20 years. After Justice Karalunas 
welcomed those present to the Commercial Division and 
outlined her plans for the court, the proceedings were 
adjourned to a reception in the courthouse.   

The city of Syracuse has historically played a key role 
in New York State commerce. The creation of a Commer-
cial Division venue in Syracuse helps maintain Syracuse’s 
important role as a center of commerce in central New 
York and places it on an equal footing with other com-
mercial centers in our state. Its creation is especially 
important to the legal and business communities of 
Syracuse. It will provide an easily accessible forum for 
the resolution of business disputes in central New York 
and will help contribute to the development of New York 
commercial law jurisprudence. Local Commercial Divi-
sion venues help clients manage their litigation costs and 
allow lawyers to service their clients without interruption. 
Lawyers will be able to tell clients that they do not have 
to go elsewhere for the resolution of their matters and 
that they can now have their cases heard in a local court 
with expertise in commercial law and, if they wish, local 
juries.

The Commercial Divisions throughout the state have 
become an important forum for the resolution of major 
business disputes in a relatively short time. Our Section 
was closely involved in the creation of the Commercial 
Division more than 10 years ago and its growth from its 
fi rst two venues in New York and Monroe Counties to its 
expansion to 10 venues throughout the state from Buffalo 
to Long Island.

We’ve MovedWe’ve Moved
     the Dates!     the Dates!

2008 Annual Meeting
is one week later!

Mark your calendar for

January 28 - February 2, 2008January 28 - February 2, 2008

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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Committee Spotlight:
Committee on Corporate Litigation Counsel

The mission of the Section’s recently established 
Committee on Corporate Litigation Counsel is to provide 
a forum in which in-house litigators and law fi rm litiga-
tors with in-house experience can share information and 
best practices, as well as address legislative, regulatory, 
and policy issues impacting the corporate community 
with judges, public sector lawyers, and law fi rm prac-
titioners. The Committee is Co-Chaired by Richard B. 
Friedman of Dreier LLP and Carla M. Miller of Universal 
Music Group.

Projects and Activities
Since it was established in July 2006 by then Section 

Chair Lesley F. Rosenthal, the Committee on Corporate 
Litigation Counsel has been one of the Section’s most ac-
tive and innovative committees:

• On July 18, 2007, the Committee presented an en-
tertaining and informative CLE luncheon program 
at the Princeton Club in New York City entitled 
“The Ten Best and Worst Practices of Outside and 
Inside Litigation Counsel.” 

• On June 13, 2007, several Committee members 
participated in an informal, roundtable discus-
sion between in-house counsel and justices of the 
Commercial Division of the Supreme Court of New 
York at the annual Judicial Institute Conference for 
Commercial Division Justices.  

• On May 5, 2007, at the Section’s Spring Meeting 
at The Cranwell Resort and Spa in Lenox, Massa-
chusetts, the Committee presented a CLE program 
entitled “The Government as Prosecutor and Civil 
Plaintiff.”

• On March 15, 2007, the Committee, in conjunction 
with the Section’s Committee on Diversity, co-
sponsored a CLE program and networking recep-

tion entitled “Smooth Moves: Career Alternatives 
for Litigators of Color,” at which career mobility 
strategies and tips for navigating transitions be-
tween corporate, government, and law fi rm practice 
for attorneys of color were presented by a stellar 
group of high-profi le panelists.

• The Committee’s report entitled “Protecting Em-
ployees’ Constitutional Rights in Governmental 
Investigations: The U.S. v. Stein Decisions (2006)” 
appeared in the Spring 2007 issue of NYLitigator.

In addition, the Committee’s monthly meetings have 
provided a forum for its members to discuss the following 
issues, among others:

• Tips for effectively avoiding privilege pitfalls when 
communicating with former employees;

• The contours of a corporation’s attorney-client 
privilege, i.e., when is an in-house lawyer speak-
ing/acting “as a lawyer” rather than as a business 
advisor;

• The recent confl ict waiver litigation in Georgia 
involving the Duane Morris fi rm; and

• The prevalence of the inclusion of prospective 
waivers of litigation confl icts in retainer letters, and 
the pros and cons from the clients’ and law fi rms’ 
perspectives.

Upcoming Projects
The Committee anticipates having periodic guest 

speakers at upcoming meetings on topics of interest to its 
members, such as developments concerning e-discovery 
under the December 2006 amendments to the Federal 
Rules of Civil Procedure and as contemplated by vari-
ous constituencies for the CPLR. In addition, during the 
Judicial Institute Conference held for Commercial Divi-
sion justices on June 13, 2007, several of the Commercial 
Division justices expressed an interest in having a work-
ing session with the Committee in the fall to discuss how 
the bench and bar can further collaborate to improve the 
effi cacy of certain key Commercial Division rules.

Members of the Section who are current or former 
in-house litigators and are interested in joining the Com-
mittee on Corporate Litigation Counsel should contact 
Richard Friedman at rfriedman@dreierllp.com or Carla 
Miller at carla.miller@umusic.com.

Panel for “The Ten Best and Worst Practices of Outside and 
Inside Litigation Counsel,” presented at the Princeton Club 
in New York City on July 18, 2007.
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Richard B. Friedman

Richard B. Friedman, a 
Co-Chair of the Committee on 
Corporate Litigation Counsel, is a 
partner in the Litigation Depart-
ment at Dreier LLP, where he con-
centrates on commercial litigation 
and arbitration matters.

Rich has handled numerous 
litigations in federal and state 

trial and appellate courts throughout the country for many 
years. In one such recent case, he obtained a civil contempt 
order as well as an order of incarceration against a judg-
ment debtor on behalf of a well-known multinational 
pharmaceuticals company seeking to enforce multi-million 
dollar judgments. Several District Court rulings were af-
fi rmed by the U.S. Court of Appeals for the Second Circuit 
before a settlement was reached.

Prior to joining Dreier LLP in February 2002, Mr. 
Friedman had a diverse career in private practice and as 
a senior litigator at a Fortune 500 company. While at Weil, 
Gotshal & Manges, Rich was a founding member of that 
fi rm’s Business and Securities Litigation Department.

Rich has spoken on various topics concerning com-
mercial litigation. In May 2007, he moderated a program 
entitled “The Government as Prosecutor and Civil Plain-
tiff” at the Section’s Spring Meeting. In June 2007, he 
moderated a program entitled “Update on E-Discovery 
Six Months After the Amendment of the Federal Rules” at 
the Association of the Bar of the City of New York. In July 
2007, he moderated a program sponsored by the Section 
and co-sponsored by the Corporate Counsel Section en-
titled “Ten Best and Worst Practices of Outside and Inside 
Litigation Counsel.” Rich is admitted to practice before the 
U.S. District Courts for the Southern and Eastern Districts 
of New York, the Northern District of Texas, the Eastern 
District of Michigan, the Eastern District of Wisconsin, and 
the U.S. Courts of Appeal for the Second, Third, Fourth, 
and Eleventh Circuits. 

Rich serves on the Second Circuit Courts Committee 
of the Federal Bar Council. He is the former Co-Chair of 
the Litigation Committee of the Greater New York Chap-
ter of the American Corporate Counsel Association and 
a former member of the Corporate Law Departments, 
Professional Responsibility, and Litigation Committees of 
the Association of the Bar of the City of New York and is 
currently a member of the Federal Courts Committee of 
the Association. Rich is also a member of the New York 
Chapter of the American Inns of Court.

Rich received a B.A., magna cum laude, from Cornell 
University in 1979 and a J.D. from the University of Chi-
cago Law School in 1982.

Carla M. Miller

Carla Miller, Co-Chair of the 
Section’s Committee  on Cor-
porate Litigation Counsel, is a 
Senior Director, Litigation Counsel 
for Universal Music Group, the 
world’s largest group of record 
and music publishing companies. 
In that capacity, Ms. Miller over-
sees all aspects of litigation for 

the company and its record company affi liates. Ms. Miller 
also provides pre-litigation advice and counseling on 
varied topics from artist contract and intellectual property 
disputes to real estate related issues. Prior to joining UMG, 
Ms. Miller was Counsel and Deputy Director of Litigation 
for Siemens Corporation, the domestic holding company 
for all U.S.-based affi liates of the leading German electron-
ics and engineering company, Siemens AG. 

Ms. Miller is an experienced trial lawyer, having 
conducted all phases of litigation in state and federal court. 
Prior to transitioning to the corporate world, Ms. Miller 
was associated with the law fi rms Proskauer Rose LLP and 
Morrison & Foerster LLP. Her law fi rm practice focused 
on commercial litigation and entertainment law, with an 
emphasis on music and fi lm industry related issues and 
intellectual property litigation, including copyright and 
trademark infringement and other Lanham Act claims. Ms. 
Miller represented the major U.S. motion picture studios’ 
interests in the landmark Southern District of New York 
bench trial and Second Circuit appeal involving DVD 
technology, which upheld the Digital Millennium Copy-
right Act of 1998 against a First Amendment challenge. 
Ms. Miller also was recognized in 2000 as one of the top 15 
New York lawyers under 40 by New York Lawyer Magazine.

Ms. Miller is a member of the Copyright and Liter-
ary Property Committee of the Association of the Bar of 
the City of New York. She has served as a lecturer for the 
Practising Law Institute and CLE International on Year 
2000 computer processing liability issues, the Digital Mil-
lennium Copyright Act, and the CAN-SPAM Act. She also 
serves on the Board of Trustees for the Brooklyn Youth 
Chorus Academy.

Ms. Miller graduated from Loma Linda University 
in 1985 with a Bachelor of Science degree in Computer 
Science. After a successful career as a Consulting Manager 
with Andersen Consulting (now known as Accenture), 
where she led consulting projects in Frankfurt, Germany, 
and Zurich, Switzerland, Ms. Miller received her Juris 
Doctorate degree from the University of California, Hast-
ings College of the Law in 1995. Ms. Miller also served as a 
Senior Articles Editor for The Hastings Law Journal. Follow-
ing law school, Ms. Miller clerked for Senior Judge Cecil F. 
Poole on the United States Court of Appeals for the Ninth 
Circuit. 

Committee on Corporate Litigation Counsel Co-Chair Bios
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Section Members Enjoy Spring in the Berkshires
By Carrie H. Cohen, Section Chair

The Commercial and Federal Litigation Section’s 
Spring Meeting on May 4–6, 2007, was a resounding suc-
cess. Set in the bucolic Berkshires at The Cranwell Resort 
and Spa, the Section was blessed with beautiful spring 

weather and lots of sunshine. 
The meeting began on the per-
fect note with a sunset cocktail 
reception, followed by a dinner 
and after-dinner presentation 
by the Honorable Albert M. 
Rosenblatt, New York Court of 
Appeals (retired), on his soon-
to-be-published book entitled 
The Judges of the New York Court 
of Appeals: A Biographical History. 
Judge Rosenblatt treated Section 
members to a history of the 
Court of Appeals and selected 
biographies of its chief and as-
sociate judges. Section members 
were then given another treat 
when outgoing Section Chair 
Lesley Friedman Rosenthal on 
the violin and her husband, Ted 
Rosenthal, on the piano played 
musical selections ranging from 
Van Morrison to Cole Porter to 
Duke Ellington. 

The Saturday morning program featured two equally 
impressive panels. The fi rst panel, entitled “The Govern-
ment as Prosecutor and Civil Plaintiff,” focused on the 
potential and actual ethical and legal issues that arise 
when a governmental agency has civil authority as well 
as criminal jurisdiction. The panel was organized and 
moderated by Richard B. Friedman, a partner at Dreier 
LLP and the Co-Chair of the Section’s Committee on 
Corporate Litigation Counsel, and included an esteemed 
group of top legal talent. Participating on the panel were 
Matthew Biben, Executive Vice President and Assistant 

General Counsel, The Bank of New York; Richard D. Ow-
ens, a partner at Latham and Watkins and the former Chief 
of the Securities and Commodities Fraud Task Force at the 
United States Attorney’s Offi ce for the Southern District 
of New York; Mark Pomerantz, a partner at Paul, Weiss, 
Rifkind, Wharton & Garrison, LLP and former Chief of the 
Criminal Division at the United States Attorney’s Offi ce for 
the Southern District of New York; and Mark Schonfeld, 
Director of the Northeast Regional Offi ce of the United 
States Securities and Exchange Commission. 

The second Saturday morning panel, entitled “Pri-
vacy, Technology, and the Law,” focused on recent legal 
developments in the areas of morality and technology, 
such as those arising from the recent Hewlett-Packard 
“pretexting” scandal, the Department of Justice’s initia-
tives against online purveyors of hardcore adult por-
nography, and the recent targeting of offshore Internet 
gambling operations. This panel was organized by Evan 
T. Barr, a partner at Steptoe & Johnson and Co-Chair of 

Hon. Albert M. 
Rosenblatt, retired 
Associate Judge of the 
New York State Court 
of Appeals, speaks 
after the welcoming 
dinner about some 
of the jurists whose 
biographies appear 
in his new book The 
Judges of the New York 
Court of Appeals: A 
Biographical History.

Linda Jane Clark of Hiscock & Barclay, LLP, Albany (member-
at-large of the Section’s Executive Committee); Joseph P. 
Kubarek of Jaeckle Fleishmann & Mugel LLP, Buffalo; and 
Sharon M. Porcellio of Lippes Mathias Wexler Friedman LLP, 
Buffalo (Section Delegate to NYSBA House of Delegates and 
former Section Chair) at the Friday evening reception.
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the Section’s Committee on White 
Collar Criminal Prosecutions, and 
also included an esteemed group of 
top legal talent. Participating on the 
panel were Joseph DeMarco, Coor-
dinator of the Computer Hacking 
and Intellectual Property Section and 
Assistant United States Attorney for 
the Southern District of New York; 
Bart M. Schwartz, who has his own 
legal practice and was the former 
Chief of the Criminal Division for 
th United States Attorney’s Offi ce 
for the Southern Disctrict of New 
York; and Michael Vatis, a partner at 
Steptoe & Johnson and former As-
sociate Deputy Attorney General at 
the United States Department of Justice, where he advised 
the Attorney General on national security and technology 
matters. Both Saturday morning panels had active audi-
ence participation, and the Section extends our grate-
ful thanks to all participants in these two extraordinary 
programs.

At the Saturday lunch, the Section bestowed our 
second annual Award for Excellence in Commercial Brief 
Writing on Leonard Benowich, a partner at Roosevelt & 
Benowich, LLP, in White Plains, New York, for his brief 
for Defendant-Counterclaimant-Appellee in Design Strat-
egy, Inc. v. Davis (2d Cir.). Gregg L. Weiner of Fried, Frank, 
Harris, Shriver & Jacobson LLP received an honorable 
mention for his memorandum of law in opposition to 
defendant’s motion for summary judgment in CDL Hotels 
USA, Inc. v. Willis of New York, Inc. (S.D.N.Y.). The Award 
was presented to Len by the Honorable Andrew J. Peck, 
United States Magistrate Judge, Southern District of New 

York. The Section extends its appre-
ciation to Judge Peck and his fellow 
competition judges: James D. Yellen, 
Co-Chair of the Section’s Committee 
on Securities Litigation and Arbitra-
tion, and Jonathan Lupkin of Fleming 
Zulack Williamson & Zauderer LLP 
and Co-Chair of the Section’s Com-
mittee on Commercial Division Law 
Report. The Section also thanks Susan 
M. Davies, the outgoing Section Sec-
retary and incoming Treasurer for all 
her hard work organizing this award 
last year. 

After lunch, Section attendees 
participated in a variety of activities, 
including a trip to the Norman Rock-

well Museum in nearby Stockbridge, a nature walk at the 
Pleasant Valley Wildlife Sanctuary, and a golf tournament 
(at which the Section inaugurated its longest drive and 
closest to the pin contests). Post-afternoon activities, the 
Section got together to view the 133rd Run for the Roses 
on a large-screen television in the Resort’s Music Room 
and to cheer Street Sense to his fi rst Kentucky Derby 
victory.

Saturday night was the Section’s gala dinner. The Sec-
tion was honored to bestow its Robert L. Haig Award for 
distinguished public service on outgoing New York State 
Bar Association President and former Section Chair, Mark 
H. Alcott, who is a partner at Paul, Weiss, Rifkind, Whar-
ton & Garrison, LLP. The award, named in honor of the 
Section’s founder, Bob Haig, is bestowed each year at the 
Spring Meeting on an individual who has distinguished 
himself or herself in the area of public service. There are 
few recipients who embody the spirit of this award more 

At the Friday evening reception (L-R):  Mark C. Zauderer of 
Fleming Zulack Williamson Zauderer LLP (former Section 
Chair); Vince J. Syracuse of Tannenbaum Helpern Syracuse 
& Hirschtritt LLP (Section Treasurer); Jack C. Auspitz of 
Morrison & Foerster LLP (former Section Chair); Justice 
Barbara Kapnick of New York State Supreme Court, New 
York County; and NYSBA President and former Section Chair 
Mark H. Alcott of Paul, Weiss, Rifkind, Wharton & Garrison, 
LLP.

Leonard Benowich of Roosevelt & Benowich, LLP, White 
Plains, NY (center) is pictured after receiving the Section’s 
2007 Award for Excellence in Commercial Brief Writing at 
the luncheon on Saturday, May 5, 2007. With Mr. Benowich 
are (L-R) Susan M. Davies (Section Secretary); Hon. Andrew 
J. Peck, United States Magistrate Judge, U.S. District Court 
for the Southern District of New York; Carrie H. Cohen 
(Section Chair-Elect and Spring Meeting Program Chair); and 
Lesley F. Rosenthal (Section Chair).

Founding Section Chair Robert L. Haig of 
Kelley Drye & Warren LLP, New York City 
and Hon. Howard A. Levine, Senior Counsel 
to Whiteman Osterman & Hanna LLP, Albany 
at the Saturday evening reception.
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than Mark Alcott. The Section was fur-
ther honored by having its 2007 Stanley 
H. Fuld Award recipient, the Honorable 
Lewis Kaplan, United States District Judge, 
Southern District of New York, present the 
Haig Award to Mark Alcott. Past recipients 
of the Haig Award are listed on our Sec-
tion’s Web site and include, most recently, 
the Honorable John M. Walker, Jr. and the 
Honorable Ralph K. Winter. After the gala 
dinner, guests were treated to an encore 
performance by Lesley and Ted with a 
special guest appearance by Susan Alcott, 
Mark’s wife, who is the cantor at Temple 
Sholom of Floral Park, New York. Special 
thanks again to Lesley, Ted and Susan 
for sharing their musical gifts with the 
Section. 

On Sunday morning, Mark A. Robertson, a partner at 
Fulbright & Jaworski LLP, and a member of the Section’s 
Committee on Arbitration and Alternative Dispute Reso-
lution, put together a fantastic panel entitled “Litigation, 
Arbitration, Mediation, or a Combination?” This panel 
used a hypothetical commercial dispute to analyze the 
various issues that arise in choosing a forum for dispute 
resolution. The panel was moderated by Mark Robertson 
with esteemed panelists the Honorable Barrington D. 
Parker, United States Court of Appeals for the Second 
Circuit; the Honorable Kathleen A. Roberts of JAMS and 
former United States Magistrate Judge for the Southern 
District of New York; Carroll E. Neesemann of Morrison 
& Foerster, LLP and Co-Chair of the Section’s Commit-
tee on Arbitration and Alternative Dispute Resolution; 
mediator and arbitrator David Plant; former Section 
Chair Stephen P. Younger of Patterson, Belknap, Webb & 
Tyler, LLP; and William J. Kuhne, a partner at Morrison 
& Foerster, LLP. The Sunday morning panel provoked an 

interactive discussion between panelists 
and the audience and was a tremendous 
success. 

The Section also thanks and appreci-
ates the attendance and participation of 
our past Chairs at the Spring Meeting, 
including the Honorable P. Kevin Cas-
tel, United States District Judge for the 
Southern District of New York; Mark H. 
Alcott, outgoing President of the New 
York State Bar Association and a member 
of Paul, Weiss, Rifkind, Wharton & Gar-
rison, LLP; Robert L. Haig of Kelley Drye 
& Warren LLP; Jack C. Auspitz of Mor-
rison & Foerster, LLP; Sharon M. Porcel-
lio of Lippes Mathias Wexler Friedman 
LLP; Lauren J. Wachtler of Montclare & 
Wachtler; Stephen P. Younger of Patter-
son, Belknap, Webb & Tyler, LLP; and 

Mark C. Zauderer, President of the Federal Bar Council 
and a member of Fleming Zulack Williamson Zauderer 
LLP. The Section further thanks JAMS, the dispute reso-
lution experts, for its sponsorship of the Spring Meeting 
cocktail receptions. Last, but far from least, the Section 
acknowledges and gratefully thanks Lori Nicoll and her 
team at the NYSBA for their tireless efforts to ensure that 
everything ran smoothly at the Spring Meeting.

For those of you who missed it, some of the CLE 
materials from the Spring Meeting will be reprinted in the 
upcoming issue of NYLitigator. Also, there is always next 
year’s Spring Meeting, which will be held at the beautiful 
Equinox Hotel in Vermont on May 2–4, 2008. 

Section Chair-Elect and Spring Meeting Program Chair 
Carrie H. Cohen (center, standing) greets Neil V. Getnick and 
Margaret J. Finerty, both of Getnick & Getnick, at the Spring 
Meeting dinner on Saturday evening.

2006-2007 Section Offi cers (L-R): Carrie H. Cohen (Chair-
Elect); Vincent J. Syracuse (Treasurer); Lesley F. Rosenthal 
(Chair); Kyana B. McCain (Secretary-Elect); Peter Brown 
(Vice-Chair); and Susan M. Davies (Secretary) pictured on 
Saturday evening after presentation of a plaque to Ms. 
Rosenthal in appreciation of her service as Chair.

Hon. Lewis A. Kaplan, United States 
District Judge, Southern District 
of New York (left), presents the 
Section’s 2007 Robert L. Haig Award 
to NYSBA President and former 
Section Chair Mark H. Alcott of Paul, 
Weiss, Rifkind, Wharton & Garrison, 
LLP on Saturday, May 5, 2007.
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At the Section’s Spring Meeting in the Berkshires on 
May 5, 2007, the Committee on White Collar Criminal Lit-
igation presented a panel discussion, moderated by Com-
mittee Co-Chair Evan T. Barr, Steptoe & Johnson, entitled 
“Privacy, Technology, and the Law.” The panel focused 
on three areas: the recent pretexting scandal at Hewlett-
Packard, the government’s initiative against purveyors of 
adult pornography, and the regulation of offshore Internet 
gambling. In each instance, the panel explored the ways 
in which the law is attempting to strike a balance between 
privacy rights and the expansion of technology.

Bart Schwartz, former Chief of the Criminal Division 
of the U.S. Attorney’s Offi ce for the Southern District of 
New York, who was retained in 2006 by Hewlett-Packard 
to conduct a worldwide review of the company’s inves-
tigative practices, provided an overview of the case. The 
Hewlett-Packard scandal involved an investigation of 
leaks by a board member to the news media and the use 
by investigators of “pretexting methods” (posing as a 
customer) to obtain phone records to identify the source 
of the leak. The ensuing scandal led to the indictment of 
several high-ranking Hewlett-Packard executives by the 
California Attorney General and the U.S. Attorney for the 
Northern District of California. Patricia Dunn, the chair-
person of the company, was forced to resign. Mr. Schwartz 
noted that his investigation found that while much of the 
conduct at issue might have been technically legal, the in-
dividuals involved in the scandal should have paid more 
attention to the ethical implications of their conduct.

Joseph DeMarco, an Assistant United States Attorney 
for the Southern District of New York and the Chief of the 
Offi ce’s Computer Crimes Unit, and Michael Vatis, a part-
ner at Steptoe and Johnson specializing in privacy and 
Internet security issues, joined Mr. Schwartz in discussing 
the federal legislation (the Telephone Records and Privacy 
Protection Act of 2006), which was enacted in the wake 
of the Hewlett-Packard scandal. The panelists noted that 
while many of the new law’s prohibitions were already in 
force under other statutes, the bill served to fi ll in certain 
gaps in existing law that might otherwise allow intrusive 
objectionable conduct. The panelists also speculated that 
the new legislation most likely would have collateral and 
unintended consequences on various legitimate areas of 
telemarketing.

The panel next addressed the Justice Department’s 
Obscenity Prosecution Task Force. Mr. DeMarco described 
some of the cases recently brought by federal prosecu-
tors against hardcore porn distributors, including one 
recent case in which misleading internet domain names 
were used to lure unsuspecting minors into viewing sites 
containing highly offensive material. The panel debated 
the question of whether the government should attempt 

to regulate the distribution of materials intended solely 
for the private use of consenting adults. Mr. Vatis spoke 
about the diffi culties encountered by the courts in defi n-
ing obscenity according to widely disparate community 
standards around the country and in defi ning where the 
community was located when viewing occurred online. 
There was also a discussion about what role in-house 
compliance lawyers should play in regulating the viewing 
of pornography by employees on work computers.

The panel concluded with a discussion of issues raised 
by offshore Internet gambling. Mr. DeMarco provided an 
overview of the types of laws potentially applicable to 
games of chance and sports betting wagering games on 
the Internet, and some examples of recent prosecutions 
by the Department of Justice. Mr. DeMarco explained that 
these prosecutions were important in curbing the addic-
tions of some online gamblers and in regulating the move-
ment of large sums of money offshore. Mr. Vatis described 
the provisions of a new statute passed by Congress in Oc-
tober 2006 that prohibits credit card companies and money 
exchange services from assisting in transactions involv-
ing overseas sports betting. The panel also discussed the 
government’s focus on fi nancial institutions that facilitate 
Internet gambling and its use of federal money laundering 
laws to address this issue.

Throughout the program, the panelists entertained 
questions and comments from Section members. The Sec-
tion and the Committee on White Collar Criminal Litiga-
tion again thank Mr. Schwartz, Mr. DeMarco, and Mr. 
Vatis for a terrifi c and enlightening discussion.

Evan T. Barr is Co-Chair of the Section’s Committee 
on White Collar Criminal Litigation.

Evan T. Barr of Steptoe & Johnson (Co-Chair of the Section’s 
Committee on White Collar Criminal Prosecutions) (at far 
right) is pictured at the CLE panel on “Privacy, Technology, 
and the Law,” with fellow panelists (L-R) Michael Vatis of 
Steptoe & Johnson; Bart M. Schwartz; and Assistant U.S. 
Attorney for the Southern District of New York Joseph 
DeMarco.

“Privacy, Technology, and the Law”
By Evan T. Barr
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Attendees at the Spring Meeting of the Commercial 
and Federal Litigation Section were rewarded with an 
exciting discussion on Saturday, May 5, 2007 during the 
morning program, entitled “The Government as Pros-
ecutor and Civil Plaintiff.” The program was moderated 
by Richard Friedman, a litigation partner with Dreier 
LLP. The esteemed panel consisted of Matthew Biben, 
Executive Vice President and Associate General Counsel 
of The Bank of New York; Richard Owens, a litigation 
partner at Latham & Watkins LLP; Mark Pomerantz, a 
litigation partner at Paul, Weiss, Rifkind, Wharton & 

Garrison LLP; and Mark Schonfeld, the Director of the 
Northeast Regional Offi ce of the United States Securities 
and Exchange Commission. Messrs. Biben, Owens, and 
Pomerantz are all former Assistant United States At-
torneys for the Southern District of New York, the latter 
two having served as chiefs of the Securities and Com-
modities Fraud Task Force and of the Criminal Division, 
respectively. 

The panelists discussed the numerous issues that 
arise when federal and state law enforcement agencies 
and certain other federal and state agencies having dual 
civil and criminal authority pursue parallel civil and 
criminal investigations against the same individual and/
or corporate targets. Specifi cally, the panel discussed the 
potential and actual ethical issues that may arise from 
such parallel investigations, including, for example, 
whether the same attorney can and/or should handle 
both investigations; the government lawyers’ access to 
grand jury proceedings and/or materials obtained after 
a search warrant for use in civil forfeiture matters; the 
relationship between an SEC administrative proceeding 
and a federal criminal investigation; and the applica-
tion of DR 7-105, which generally prohibits leveraging 
the threat of criminal charges to obtain an advantage in 
a civil matter. The 75-minute program was noteworthy 
for the extensive questioning by panelists of one another 
and the numerous questions from the audience. 

Richard B. Friedman is a litigation partner at 
Dreier LLP and is the Co-Chair of the Section’s Com-
mittee on Corporate Litigation Counsel. 

Richard B. Friedman of Dreier LLP (Co-Chair of the Section’s 
Committee on Corporate Litigation Counsel) moderates 
a CLE panel on “The Government as Prosecutor and Civil 
Plaintiff.”  His fellow panelists were Mark Schonfeld, 
Director of the Northeast Regional Offi ce of the SEC; 
Richard D. Owens of Latham & Watkins; Mark Pomerantz of 
Paul, Weiss, Rifkind, Wharton & Garrison, LLP; and Matthew 
Biben, Executive Vice President and Associate General 
Counsel, The Bank of New York.

“The Government as Prosecutor and Civil Plaintiff“
By Richard B. Friedman
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At the conclusion 
of the Spring meeting 
on Sunday May 6, the 
Section presented an 
engaging and interac-
tive program called 
“Litigation, Arbitra-
tion, Mediation, or a 
Combination?” The 
panelists included the 
Honorable Barrington 
D. Parker, Jr. (United 
States Court of Ap-
peals for the Second 
Circuit); William J. 
Kuhne (Morrison & 
Foerster, LLP); Carroll 
E. Neesemann (Mor-
rison & Foerster, LLP); 
David Plant (New 
London, New Hamp-
shire); the Honorable 
Kathleen Roberts 
(JAMS); and Stephen 
P. Younger (Patterson, 
Belknap, Webb & 
Tyler LLP); and it was 
moderated by panel 

chair Mark A. Robertson (Fulbright & Jaworski LLP).

The program analyzed a dispute over a fi ctional 
movie entitled Dreamsicle, staring Edward R. Murphy 
and Beyonce-Seminoles, that included humorous facts 
and photos. The players include the Ronald Trump Self 
Promotion Company, commonly known as “The Ron-
ald,” President Jeff Clinton, The Apprentice, and Miss 

Participants in the CLE panel “Litigation, Arbitration, 
Mediation, or a Combination?” (L-R) Stephen P. Younger of 
Patterson Belknap Webb & Tyler LLP (former Section Chair); 
Hon. Kathleen A. Roberts of JAMS; David Plant; and Carroll 
E. Neesemann of Morrison & Foerster LLP (Co-Chair of the 
Section’s Committee on Arbitration and Alternative Dispute 
Resolution).

Mark A. Robertson of Fulbright 
& Jaworski (standing, at rear) 
moderates the CLE program 
“Litigation, Arbitration, 
Mediation, or a Combination?”  
Pictured with Mr. Robertson are 
panelists (L-R) Hon. Barrington 
D. Parker, United States Circuit 
Judge of the Court of Appeals for 
the Second Circuit, and William J. 
Kuhne of Morrison & Foerster LLP.

America. The parties were in a dispute over what was 
required and permitted by a license agreement.

The discussion, including great participation from 
the audience, focused on whether the parties should 
or would have to engage in arbitration under a poorly 
drafted arbitration clause; whether mediation could help 
the parties resolve the problems; whether a court would 
or should assist the parties with an injunction, discovery 
and other relief; and what would happen if the arbitra-
tors did a poor job of arbitrating the case. 

The Section thanks the panelists for sharing their 
extensive knowledge with the audience.

“Litigation, Arbitration, Mediation or a Combination?”
By Mark A. Robertson
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The Section Presents the 
Eighth Edition of Its Ethics 
and Civility Program
By Vincent J. Syracuse

The civility guidelines for New York lawyers had its 
genesis in a report that was issued by the Section in June 
1994. The Section’s report commented on the growing 
lack of professional civility and apparent disrespect for 
the litigation process among attorneys in our state and 
proposed specifi c guidelines on the subject of civility and 
professional courtesy in litigation. The Section’s recom-
mendations were subsequently enacted as Standards of 
Civility in Appendix A to the Disciplinary Rules of the 
Code of Professional Responsibility (pt. 1200 of tit. 22 of 
N.Y.C.R.R.).

The idea of a special continuing legal education pro-
gram devoted to both ethics and civility issues evolved 
from various discussions at meetings of the Section’s Ex-
ecutive Committee, as part of its continuing commitment 
to the improvement of litigation practice in New York. 
Larry Weiss, who was then the Chair of the Section’s 
Committee  on CLE, and I felt that there was a need for 
a special CLE program that addressed both subjects. The 
idea was that experienced litigators were uniquely suited 
to the task of educating senior and junior lawyers in a 
way that would affect their attitudes and behavior and 
underscore the important place that civility has as a part 
of professional responsibility. The concept was to present 
a two-part program where speakers fi rst made substan-
tive presentations that outlined recent developments in 
legal ethics and emphasized the importance of civility, 
followed by an unrehearsed colloquium based on “real 
world” practical fact patterns that would help guide liti-
gators through the maze of ethical and civility dilemmas 
faced in everyday practice. 

The Section’s ethics and civility program, which was 
fi rst presented in the fall of 1998, has remained true to its 
original concept and has proven to be one of the NYSBA’s 
most successful CLE programs. It was presented this 
spring for the eighth time, this year in New York City, 
Rochester, Albany, Buffalo and Melville, and attracted 600 
attorneys from across the state. Plans are already being 
made for the ninth edition in 2008. 

Vincent J. Syracuse is the new Vice-Chair of the 
Commercial and Federal Litigation Section and the 
Chair of its Committee on the Commercial Division. He 
is a partner in Tannenbaum Helpern Syracuse & Hirsch-
tritt LLP, where he is the Chair of its Litigation Depart-
ment. He has been the overall Planning Chair of the 
Section’s ethics and civility program since its inception.

“Working Out and 
Litigating the Problem 
Loan”
By Robert Schrager

On May 10, 2007 in New York City, and on May 18, 
2007 in Syracuse, the Section’s Committee on Creditor’s 
Rights and Banking Litigation presented a CLE program 
entitled “Working Out and Litigating the Problem Loan.” 
The program was planned by Committee Co-Chairs Mi-
chael Luskin, of Luskin Stern & Eisler, L.L.P. and Robert 
Schrager, of Hodgson Russ LLP. Included on the panels, in 
New York, was  the Honorable Charles J. Ramos, Com-
mercial Division, Supreme Court, New York County; 
and, in Syracuse, were the Honorable Stephen D. Gerling, 
Chief Judge, Bankruptcy Court for the Northern District 
of New York, and the Honorable Deborah H. Karalunas, 
the newly appointed Commercial Division justice in the 
Supreme Court, Onondaga County.

The program provided an overview of the strategy 
and tactics involved in negotiation and litigation arising 
from a problem loan. Among the topics discussed were 
initial fi le reviews and negotiations from the perspectives 
of the lending institution and the borrower, managing
the litigation, budgeting, the tactical steps in the litigation, 
bankruptcy considerations and resolution techniques.  

With more than 100 enthusiastic attendees, the CLE 
program was well received; and the Committee is grateful 
to the wonderful panelists for a tremendously successful 
event.

Robert Schrager is Co-Chair of the Section’s Com-
mittee on Creditor’s Rights and Banking Litigation.
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Gregory K. Arenson Receives 2007 Award for 
Distinguished Service to the Section

At the Spring Meeting on May 
5, 2007, Section Chair Lesley F. 
Rosenthal announced that Greg-
ory K. Arenson of Kaplan Fox & 
Kilsheimer LLP was the recipient of 
the 2007 Award for Distinguished 
Service to the Section. 

The Award for Distinguished 
Service to the Section was inaugu-
rated at the 2006 Spring Meeting by 
then Chair Stephen P. Younger. The 
Award recognizes Section members 
who have gone above and beyond 
the call of duty in their service to 
the Section and who exemplify the 
highest standards of professional-
ism. In 2006 Mr. Younger conferred 
the Award on Carroll E. Neesemann 
of Morrison & Foerster LLP for his 
work as Chair of the Section’s Com-
mittee on Alternative Dispute Resolution.

In presenting the 2007 Award to Mr. Arenson at the 
Section’s Executive Committee meeting on June 20, 2007, 
Ms. Rosenthal described him as “the very model of what 
a lawyer should be: extremely capable at his work and 
always willing to serve the profession.” 

Gregory K. Arenson is a founding 
member of the Commercial and Fed-
eral Litigation Section, having joined 
what was then the Federal Courts 
Committee of the New York State 
Bar Association in 1987. Mr. Arenson 
subsequently served as Chair of the 
Section’s Committee on Discovery, 
before assuming his current position 
as Chair of the Section’s Committee 
on Federal Procedure in 1997. He is 
the principal author of numerous 
reports that have been adopted by the 
Section concerning the Federal Rules 
of Evidence and the Federal Rules 
of Civil Procedure, and on several 
occasions has testifi ed on behalf of 
the Section before the Committee on 
Rules of Practice and Procedure of 
the Judicial Conference of the United 

States. Mr. Arenson’s service to the profession is not 
limited to the active role he has played in this Section: 
Among other things, he serves as a mediator in the U.S. 
District Court for the Southern District of New York.

The Section congratulates Gregory K. Arenson on his 
receipt of the 2007 Award for Distinguished Service and 
thanks him for his 20 years of service on behalf of the 
Section.

Greg Arenson of Kaplan Fox & Kilsheimer 
LLP receives the 2007 Award for 
Distinguished Service to the Section from 
former Section Chair Lesley F. Rosenthal on 
June 20, 2007.                        Photo by Steve Hart

Wish you could take a recess?Wish you could take a recess?
If you are doubting your decision to 
join the legal profession, the New York 
State Bar Association’s Lawyer Assistance 
Program can help. We understand the 
competition, constant stress, and high 
expectations you face as a lawyer. Deal-
ing with these demands and other issues 
can be overwhelming, which can lead to 
substance abuse and depression. NYS-
BA’s Lawyer Assistance Program offers 
free and confidential support because 
sometimes the most difficult trials hap-
pen outside the court. 

All LAP services are confidential and pro-
tected under Section 499 of the Judiciary 
Law.

NEW YORK STATE BAR 
ASSOCIATION
Lawyer Assistance Program
1.800.255.0569  lap@nysba.org
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Handling Immigration Appeals Pro Bono in the
Second Circuit
By Michael D. Sant’Ambrogio

During the April 2007 Executive Committee Meet-
ing of the Commercial and Federal Litigation Section, 
the Honorable Robert A. Katzmann of the U.S. Court of 
Appeals for the Second Circuit urged the members of the 
Section to provide pro bono representation on behalf of 
immigrants appealing decisions of the Board of Immigra-
tion Appeals (“BIA”) to the Second Circuit. The number 
of appeals from the BIA handled by the Second Circuit 
has increased dramatically in the wake of the attacks 
on September 11, 2001, and a subsequent effort is being 
made to clear a backlog of cases at the BIA, currently 
comprising 31 percent of the Second Circuit’s docket. 

I spoke with Nicolas Commandeur, an associate at 
Patterson Belknap Webb & Tyler LLP, who is representing 
a young man who immigrated to this country as a lawful 
permanent resident with his parents when he was only 
nine months old. In January of this year, an Immigration 
Judge ordered the young man, whom we shall call Sam, 
removed from the United States as a “criminal alien” 
based on his guilty plea to attempted burglary in the 
second degree.

How did you come to represent Sam?

N.C.: Sam wrote a letter about his family history to 
the director of a legal services organization in New York 
City, which provides legal services to poor and low-in-
come New Yorkers. His story was very compelling. He 
has spent virtually his entire life in the United States, 
nearly all of his family lives here and are United States 
citizens, and he barely speaks the language of his country 
of birth. His brother is currently serving in the Reserves 
of the United States Army and has completed a one-year 
tour of duty in Iraq. 

Sam grew up as a victim of domestic abuse. His 
father routinely beat Sam, his mother, and his siblings, 
causing physical injuries. His mother eventually fl ed to 
another state to escape Sam’s father, taking her family 
with her. She became a naturalized citizen prior to Sam’s 
eighteenth birthday.

Sam had no prior criminal convictions before plead-
ing guilty to attempted burglary in the second degree, 
and he has presented no behavioral problems while 
serving his two-year sentence. Sam readily acknowledges 
his mistake and accepts responsibility for his actions. It 
seemed to me that it would be wrong to deport him.

What was the posture of the case when you agreed 
to represent Sam?

N.C.: Sam was serving his prison sentence, and the 
government had initiated removal proceedings in the 

Immigration Court in anticipation of his release. I met 
with Sam in prison, interviewed his family members, and 
researched the applicable law. We determined that Sam 
had a claim of derivative citizenship based on the fact that 
his mother was naturalized while he was still a minor in 
her custody. 

We moved to terminate the removal proceedings 
based on Sam’s claim of derivative citizenship, and the 
Immigration Judge (“IJ”) asked for an evidentiary hearing 
on the issue. 

Tell me about the evidentiary hearing.

N.C.: The evidentiary hearing took place in the prison 
where Sam was being held. We presented testimony from 
Sam, his mother and brother, and an expert on domes-
tic violence. One of the issues in our case is when Sam’s 
parents legally separated. The expert gave some help-
ful testimony on that point, and in particular about how 
Sam’s father’s abuse infl uenced Sam’s mother’s decision 
to leave. 

The hearing went well, although I quickly learned 
that the court would be different from any court I had 
appeared in previously. Everything that we brought in 
had to be screened by prison offi cials. For example, I had 
prepared several large two-by-three-feet posterboard 
demonstratives, but the guards wouldn’t let them into the 
prison. So we had to improvise, and basically re-create our 
demonstratives at the hearing itself.

Although the IJ was sympathetic to our case, he ruled 
against us on our motion to terminate; the removal pro-
ceedings continued until he ultimately ordered Sam to be 
removed. We appealed the order to the BIA, but the BIA 
affi rmed the IJ’s decision on the eve of Sam’s release from 
prison.

What happened to Sam after he completed his prison 
sentence?

N.C.: He was transferred to a detention center, where 
state prisoners who the government believes are criminal 
aliens are processed for removal after they complete their 
prison sentences. 

How do you prevent a client’s removal while you 
pursue his or her appeal?

N.C.: When you fi le an appeal from the IJ’s decision 
with the BIA, the IJ’s order of removal is automatically 
stayed. But you must specifi cally ask the Second Circuit 
for a stay of removal when you petition the Second Cir-
cuit for review of the BIA’s decision. This may present a 
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quandary for some clients subject to removal as criminal 
aliens. For clients who are not asylum applicants, they are 
not necessarily subject to discrimination in their countries 
of birth. In order to pursue their appeal in the Second 
Circuit and fi ght for their citizenship, they have to accept 
continued detention in often deplorable conditions rather 
than liberty in another country. It can be a “Hobson’s 
choice.”

Where does the case stand now?

N.C.: We have submitted our petition for review 
to the Second Circuit and moved for a stay of removal 
and are moving for release on bail pending resolution of 
Sam’s petition. We expect to have oral arguments once 
the petition is fully briefed. In the meantime, I talk with 
Sam regularly by telephone from the prison where he is 
being detained. He is incredibly appreciative of the work 
we are doing for him. 

Had you ever handled an immigration case before?

N.C.: No.

Where did you look for guidance?

N.C.: We reached out to private practitioners, public 
service organizations and law school professors who spe-
cialize in immigration law. They were very excited about 
the case both because of Sam’s history and because of the 
legal issues it raised concerning derivative citizenship. 
All of the organizations doing work in this area are eager 
to help attorneys providing pro bono representation to 
immigrants in asylum or removal proceedings. We’ve 
been very lucky to fi nd so many individuals and organi-
zations willing to help.

How can other lawyers get involved in pro bono 
immigration representation?

N.C.: There are many worthy organizations that do 
this work and provide legal services free of charge. They 
include Human Rights First, the International Rescue 
Committee, and the Association of the Bar of the City of 
New York’s Immigrant Women and Children Project and 
Refugee Assistance Project. There are many immigrants 
in need of assistance, and the representation provides 
lawyers with excellent experience in the courtroom, 
counseling clients, and arguing in the Second Circuit. So 
you can improve your lawyering skills while making a 
difference at the same time.

Michael D. Sant’Ambrogio is Co-Chair of the 
Section’s Committee on Pro Bono and Public Service.

Judicial Institute

On June 13, 2007, several Section members participated 
in two panel presentations before Commercial Division 
justices at the NYS Judicial Institute at Pace Law School in 
White Plains. Left to right, bottom row: Lesley Rosenthal, 
Past Section Chair; Hon. Bernard Fried, Commercial Division, 
NYS Supreme Court, New York County; Jamie Stern, The 
Bank of New York. Second Row: Steve Younger, Past Section 
Chair; Suellen Galish, New York Mercantile Exchange; Carrie 
H. Cohen, Section Chair; Hon. John M. Curran, Commercial 
Division, NYS Supreme Court, Erie County. Third Row: Paul 
Sarkozi, Co-Chair, Commercial Division Committee; Jeremy 
Feinberg, Offi ce of Court Administration.

On March 9, 2007, the Section joined with the Bar 
Association of Erie County to thank Hon. Eugene M. Fahey 
for his service as a Justice of the Commercial Division of the 
Supreme Court of New York, Erie County, and to welcome 
Hon. John M. Curran, who succeeded Justice Fahey in 
January 2007. From left to right (fi rst row) Anne Rutland, 
Cindy Perry, Melissa Nickerson, Justice Fahey, Cheryl Smith 
Fisher, Sharon Porcellio, Lesley F. Rosenthal; (second row) 
John MacCallum, Hon. John M. Curran, Beth Ann Bivona, 
Peter Brown, John Horn.                                  Photo by David Archer

Celebration of Changing of 
the Guard in Erie County
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Section’s Executive Committee Honors Section’s
Empire State Counsel

At its June 20, 2007 meeting, the Section’s Executive 
Committee paid tribute to the following Section members 
who qualifi ed as NYSBA Empire State Counsel during 
2006 by providing at least 50 hours of free legal services 
to the poor:

• Marilyn B. Ampolsk, Morgan, Lewis & Bockius LLP 
• Stephen Bergstein, Bergstein & Ullrich LLP
• Thomas C. Bivona, Milbank, Tweed, Hadley & 

McCloy LLP
• Fernando A. Bohorquez, Jr., Baker & Hostetler
• John A. Borek, Fried, Frank, Harris, Shriver & 

Jacobson LLP
• Marc W. Brown, Phillips Lytle LLP 
• Catherine R. Castaldo, White & Case LLP 
• Adrian Castro, White & Case LLP
• Dale Cendali, O’Melveny & Myers LLP
• Darren Cohen, Kramer Levin Naftalis & Frankel 

LLP
• Stephanie Lynn Cohen, White & Case LLP
• Clare Cusack, Morgan, Lewis & Bockius LLP
• James d’Auguste, Akin Gump Strauss Hauer & Feld 

LLP
• Irma Dominguez, Justice Project at Circulo de la 

Hispanidad
• Stacey O’Haire Fahey, Proskauer Rose LLP
• Kate M. Fitzpatrick, Chadbourne & Parke LLP
• Andrew Frackman, O’Melveny & Myers LLP 
• Jonathan N. Halpern, Bracewell & Giuliani LLP
• Zoe E. Jasper, Satterlee Stephens Burke & Burke LLP
• Cheryl J. Lee, Ropes & Gray LLP
• Susan B. Lindenauer, Legal Aid Society
• Lenor C. Marquis, Heller Ehrman LLP
• Bernard W. McCarthy, Chadbourne & Parke LLP
• Christopher J. Meade, Wilmer Cutler Pickering Hale 

and Dorr LLP
• Marc Aaron Melzer, Kramer Levin Naftalis & 

Frankel LLP
• Desma Polydorou, Morgan, Lewis & Bockius, LLP
• Lesley F. Rosenthal, Lincoln Center for the 

Performing Arts, Inc.
• Paul D. Sarkozi, Hogan & Hartson LLP
• Brendan M. Schulman, Kramer Levin Naftalis & 

Frankel LLP
• Mason Simpson, Fried, Frank, Harris, Shriver & 

Jacobson LLP
• Amy Slusser, O’Melveny & Myers LLP

• Donald S. Snider, Law Offi ce of Donald S. Snider
• Emily Stern, Proskauer Rose LLP 
• Joel M. Taylor, Kramer Levin Naftalis & Frankel LLP
• Lori J. Van Auken, Winston & Strawn
• Michael R. Wright, Levene Gouldin & Thompson, 

LLP
• Kent A. Yalowitz, Arnold & Porter LLP

The Association’s Empire State Counsel program 
was inaugurated on June 1, 2006, by then President of 
the Association, Mark H. Alcott. The program’s goal is to 
encourage lawyers to provide pro bono services for the 
needy by honoring those who donate their time, talent, 
and expertise to serve the civil legal needs of New York 
State’s poorest citizens. Association members who report 
providing at least 50 hours of legal services in a calendar 
year, at no fee and without expectation of fee, to persons 
of limited fi nancial means or to not-for-profi t, govern-
mental or public services organizations, where the legal 
services are designed primarily to address the legal and 
other basic needs of persons of limited fi nancial means, 
are eligible for the title “Empire State Counsel” and also 
receive a certifi cate suitable for framing, a ribbon, and a 
lapel pin. 

In honoring the Section’s 2006 Empire State Counsel, 
Chair Carrie H. Cohen stated: “I am not at all surprised 
that so many of our Section members are Empire State 
Counsel. Rendering pro bono legal service is a vital part of 
our responsibility as lawyers, and I urge all Section mem-
bers to participate in this important NYSBA program.” 

During 2006, the Section’s Empire State Counsel 
volunteered their services throughout the state to such 
worthwhile causes as assisting homeless families to 
obtain public housing and assistance, protecting urban 
green spaces in low-income neighborhoods, representing 
victims of discrimination based on sexual orientation, and 
counseling pro se civil litigants in the New York County 
Supreme Court Offi ce for the Self Represented.

For more information about the Association’s Empire 
State Counsel program or to fi nd out how to volunteer 
your legal services for a worthwhile cause, contact the Co-
Chairs of the Section’s Committee on Pro Bono and Public 
Interest, Michael D. Sant’Ambrogio at mdsantambrogio@
gmail.com or Robert L. Becker at beckerr@raffbecker.
com, or visit http://www.nysba.org/probono. Section 
members who qualify are encouraged to register as 2007 
Empire State Counsel by completing the electronic verifi -
cation form at www/nysba.org/probono. 
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Mediation Advocacy Training Planned
for Women and Minority Lawyers

Following the success of the Section’s March pro-
gram “Smooth Moves: Career Alternatives for Litigators 
of Color,” the Section is offering a four-session program 
on “Mediation Advocacy for Women and Minority 
Lawyers.” The program will commence on September 
27, introducing a framework for the mediation process 
as an advocacy tool and the role of the mediator. The 
second session will be held on October 11, with a focus on 
preparing to use mediation and mediators strategically 
in the negotiation process. The third session will be held 
on October 31, where the focus will be impasse-break-
ing techniques and enhancing relationships developed 
through the mediation process to move the matter to 
resolution after the mediation event. Finally, the fourth 
session of the program will explain how to qualify to 
serve and gain experience as a mediator. Throughout the 
sessions there will be a discussion of cultural and gender 
issues that might impact the negotiation process within 
the context of mediation.

Speakers and participants will include prominent 
mediators and ADR professionals, as well as members 
of the federal and state judiciary. Several bar groups will 
co-sponsor the program, including the Asian Bar Asso-
ciation, the Association of Black Women Attorneys, the 
Metropolitan Black Bar Association and the Puerto Rican 
Bar Association.

Program Co-Chairs Barry A. Cozier (Chair of the 
Section’s Committee on Diversity) and Deborah Masucci 
(Co-Chair of the Section’s Committee on Arbitration and 
Alternative Dispute Resolution) describe the program as 
important in the continued objective to broaden the depth 
and experience of women and minority attorneys who 
may utilize mediation effectively to meet the needs of 
their clients.

Further information on the program can be found on 
the Section’s Web site at http://www.nysba.org/comfed 
under Upcoming Events.

A Pro Bono Opportunities Guide For Lawyers 
in New York State 

Now Online!
Looking to volunteer? This easy-to-use 
guide will help you find the right opportu-
nity. You can search by county, by subject 
area, and by population served. A collabora-
tive project of the Association of the Bar of 
the City of New York Fund, New York State 
Bar Association, Pro Bono Net, and Volun-
teers of Legal Service.

You can find the Opportunities Guide on the Pro Bono
Net Web site at www.probono.net/NY/volunteer,
through the New York State Bar Association Web site
at www.nysba.org/volunteer, through the Associa-
tion of the Bar of the City of New York Web site at 
www.abcny.org/volunteer, and through the Vol-
unteers of Legal Service Web site at www.volspro-
bono.org/volunteer.

N E W  Y O R K  S T A T E
B A R  A S S O C I A T I O N
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CPLR Amendments: 2007 Legislative Session
(Chapters 1-384) 

CPLR § Chapter (§) Change Eff. Date

105(e) 125(1) Defi nes “clerk,” in supreme and county court, to mean clerk of the 
county

1/1/081

304 125(2) Reorganizes section; provides that the summons or petition must be 
fi led in accordance with CPLR 2102; prohibits acceptance of fi ling 
unless required fee is paid, except in case of e-fi ling where fee is paid 
as authorized by chief administrator

1/1/081

306-a 125(3) Clarifi es that summons or petition is fi led with county clerk 1/1/081

1101(d), (f) 56, Part C, § 18 Extends sunset from 9/1/07 to 9/1/09 4/9/07

2102 125(4) Provides that papers in supreme and county court must be fi led with 
county clerk; provides that a paper fi led in accordance with the chief 
administrator’s rules or local court rule or practice shall be deemed 
fi led; requires transmittal of papers to clerk of court; prohibits clerk 
from refusing papers except where directed to do so by statute, rule, 
or order

1/1/081

2214(b) 185(1) Provides that in order to require service of answering papers at least 
7 days before return date, motion papers must be served at least 16 
days before return date (instead of 12 days); sets same requirement 
for cross-motions

7/3/072

2215 185(2) Requires service of cross-motion at least 7 days before return date if 
demand is made pursuant to CPLR 2214(b) (10 days if cross-motion 
is mailed, 8 days if delivered overnight)

7/3/072

2302(b) 136 Provides for production of prisoners in NYC Civil Court 7/307

2303-a 192 Provides for service of trial subpeonaes 1/1/08

2308(a) 205 Increases penalty for non-compliance from $50 to $150 1/1/08

7009(a)(2) 40 Provides that the attorney general, not the corporation counsel/
county attorney, shall represent the court

5/29/07

8011(h) 36 Eliminates fee for serving order of protection 8/19/07

Notes: (1) Gen. Oblig. Law § 15-108 has been amended to add a new subdivision (d) limiting the circumstances under 
which a release or covenant not to sue shall be deemed a release or covenant under section 15-108. 2007 N.Y. Laws ch. 70, 
eff. July 4, 2007, and applicable to releases and covenants not to sue effective on or after that date. (2) The pilot program 
for commencement of civil actions and proceedings by fax or email has been expanded to include certain cases in 
Supreme Court, Livingston County, NYC Civil Court, and Surrogate’s Court in Chautauqua, Monroe, Queens, and Suffolk 
counties. 2007 N.Y. Laws ch. 369.

Endnotes
1. Applies to actions and proceedings commenced on or after 1/1/08.

2. Applies to notices of motion served on or after 7/3/07.
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2007 Amendments to the Uniform Rules for Supreme and 
County Courts, Rules Governing Appeals, and Certain 
Other Rules of Interest to Civil Litigators
(N.Y. Orders 1-13 of 2007)

22 N.Y.C.R.R. § Court Subject (Change)

202.7(f) Sup./County Clarifi es that notifi cation requirement applies to any application for temporary 
injunctive relief, including, but not limited to, motion for stay or TRO; excludes 
from notifi cation requirement motions for orders of protection

202.48(c)(2) Sup./County Requires that proposed counter-orders and counter-judgments be submitted 
with a copy marked to delineate proposed changes to the order or judgment to 
which objection is made

202.70(a) Sup./County Increases Kings County monetary threshold to $75,000; decreases Westchester 
County monetary threshold to $75,000; adds $25,000 monetary threshold for 
Onondaga County

Part 1010 A.D., 4th Dep’t Abolishes Civil Appeals Settlement Program established in 2006

Note: The court rules published on the Offi ce of Court Administration’s Web site include up-to-date amendments to those 
rules: http://www.nycourts.gov/rules/trialcourts/index.shtml.

New Rule on Counter-Orders
The rules for Supreme and County Courts have long required that proposed counter-orders and counter-judg-

ments be made returnable on the same date and at the same place as settlement of the proposed order or judgment.  
In addition, the proposed counter-order or counter-judgment must be served on all parties not fewer than two days 
before the date of settlement if it is served personally or not fewer than seven days before the date of settlement if it 
is served by mail. 22 N.Y.C.R.R. § 202.48(c)(2). That rule has been amended, effective September 1, 2007, to require 
that any proposed counter-order or counter-judgment be submitted with a copy clearly marked to delineate each 
proposed change to the order or judgment to which objection is made.  In other words, one must submit both a 
tracked and untracked version of the proposed counter-order or counter-judgment.
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Notes of the Section’s Executive Committee Meetings

February 13, 2007
The Executive Committee 

greeted four Commercial Division 
law clerks who will be graduating 
from the program in 2007. The 
Executive Committee adopted a report 
on “Proposed Federal Rule of Evi-
dence 502,” prepared by the Section’s 
Committee on Electronic Discovery and 
Committee on Federal Procedure. The 
Executive Committee also approved the 
submission of the Section’s Committee 
on  Bankruptcy Litigation’s report on 
“Proposed Revised E.D.N.Y. Bankruptcy 
Rules to the Chief E.D.N.Y. Bankruptcy 
Judge.”

March 14, 2007
Guest speaker the Hon. Elizabeth Hazlitt Emerson, 

New York State Supreme Court, Commercial Division, 
Suffolk County, described the operations and caseload of 
the Suffolk County Commercial Division, which began 
operations in 2002.

The Executive Committee adopted a report by the 
Section’s Committee on Employment and Labor Relations  
generally endorsing and commenting on the “Report and 
Recommendations on Mandatory Retirement Practices 
in the Profession,” prepared by the Association’s Special 
Committee on Age Discrimination. The Executive Com-
mittee also adopted the comments of the Section’s Com-
mittees on CPLR and the State Judiciary on the “Report of 
the Association’s Task Force on Electronic Filing of Court 
Documents”; the comments generally supported the Task 
Force’s recommendations but opposed the proposal for 
privatization of e-fi ling facilities and expressed concern 
about the possible danger the all-or-nothing mandatory 
approach to e-fi ling posed to the current pilot programs 
in New York County.

The Executive Committee adopted the comments of 
the Section’s Committee on Class Action on a report by 
the Association’s Elder Law Section proposing legislation 
to regulate the sale of variable and fi xed annuities; the 

comments addressed the report’s pro-
posal to create a private right of action for 
certain violations of the proposed statute. 
The Executive Committee also adopted 
a report of the Section’s Committee on 
Ethics and Professionalism, in which the 
Committee expressed concerns with the 
code of conduct proposed in the report 
of the Association’s Special Committee 
on Sarbanes-Oxley Issues on a “Pro-
posed Code of Conduct for Associa-
tion Leaders.”

April 18, 2007
Guest speaker the Honorable Robert A. Katzmann, 

United States Circuit Judge for the United States Court of 
Appeals for the Second Circuit, discussed judicial salaries 
and spoke about the greatly increased number of immi-
gration appeals being handled by the Second Circuit and 
the inadequate representation for those appellants. Judge 
Katzmann invited Committee members to contact him 
with proposals for improving legal representation in im-
migration cases before the Second Circuit.

The Executive Committee resolved that, on behalf 
of the Section, the Chair would send (1) a letter to fed-
eral legislators in support of the Chief Justice’s call for a 
substantial increase in salaries for the federal judiciary; 
and (2) a letter to the Honorable Spitzer, Bruno, and Silver 
in support of an immediate, substantial, and retroac-
tive pay increase for New York’s judiciary. The Section’s 
Committee on Appellate Practice presented the results of 
that Committee’s study of the practice within the Second 
Circuit of certifi cation of state law questions to state high 
courts.

The Executive Committee adopted the report of the 
Section’s Committee on CPLR supporting a proposal to 
amend CPLR 2106 to provide that an unsworn affi rma-
tion given by any person may be used in a civil action. 
Former Section Chair Lauren Wachtler expressed thanks 
to Lesley Rosenthal for her work as Section Chair during 
2006–2007.
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From the NYSBA Bookstore

NEW YORK STATE BAR ASSOCIATION

1.800.582.2452       www.nysba.org/pubs     Mention Code: PUB0113

Get the Information Edge

Foundation Evidence, 
Questions and Courtroom 
Protocols

• Access hundreds of questions and checklists to 
introduce your evidence properly

• Be prepared with proper questions and authority 
for a particular method of questioning 

Foundation Evidence, Questions and Courtroom Protocols, 
written by Judge Davidowitz and Robert Dreher, aids litigators 
in preparing appropriate foundation testimony for the intro-
duction of evidence and the examination of witnesses. 

This manual contains a collection of forms and protocols 
that provide the necessary predicate or foundation questions 
for the introduction of common forms of evidence. It includes 
questions that should be answered before a document or item 
can be received in evidence or a witness qualified as an expert.

This publication will greatly assist attorneys in the smooth, 
seemingly effortless presentation of their evidence. 

Authors:

Hon. Edward M. Davidowitz
Bronx County Supreme Court
Criminal Court

Robert Dreher, Esq.
Office of the Bronx District Attorney

Book Prices*
2005 • 172 pp., 
softbound • PN: 4107

NYSBA Members $48

Non-Members $57
*  Prices include shipping and handling 

but not applicable sales tax.
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Section Committees and Chairs
Arbitration and ADR
Carroll E. Neesemann
Morrison & Foerster, LLP
1290 Avenue of the Americas
New York, NY 10104-0012
cneesemann@mofo.com

Deborah Masucci
AIG Domestic Brokerage Group
80 Pine Street, 38th Floor
New York, NY 10005-1702
deborah.masucci@aig.com

Antitrust
Jay L. Himes
NYS Attorney General’s Offi ce
120 Broadway, 26th Floor
New York, NY 10271
jay.himes@oag.state.ny.us

Hollis L. Salzman
Labaton Sucharow & Rudoff, LLP
100 Park Avenue, 12th Floor
New York, NY 10017
hsalzman@labaton.com

Appellate Practice
Preeta D. Bansal
Skadden Arps Slate Meagher & Flom LLP
Four Times Square
New York, NY 10036-6522
pbansal@skadden.com

David H. Tennant
Nixon Peabody LLP
PO Box 31051
Rochester, NY 14603-1051
dtennant@nixonpeabody.com

Bankruptcy Litigation
Douglas T. Tabachnik
Law Offi ces of Douglas T. Tabachnik
37 Greenleaf Dr.
Manalapan, NJ 07726-3705
dttlaw@aol.com

Civil Practice Law and Rules
Thomas C. Bivona
Milbank Tweed et al.
One Chase Manhattan Plaza, 48th Floor
New York, NY 10005-1413
tbivona@milbank.com

James Michael Bergin
Morrison & Foerster, LLP
1290 Avenue of the Americas
New York, NY 10104-0012
jbergin@mofo.com

Civil Prosecution
Neil V. Getnick
Getnick & Getnick
620 5th Avenue
New York, NY 10020
ngetnick@getnicklaw.com

Richard J. Dircks
Getnick & Getnick
620 5th Avenue
New York, NY 10020
rdircks@getnicklaw.com

Class Action
Ira A. Schochet
Labaton Sucharow & Rudoff LLP
100 Park Avenue
New York, NY 10017
ischochet@labaton.com

Commercial Division
Paul D. Sarkozi
Hogan & Hartson LLP
875 Third Avenue
New York, NY 10022-6225
pdsarkozi@hhlaw.com

Vincent J. Syracuse
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP
900 Third Avenue
New York, NY 10022-4728
syracuse@thshlaw.com

Commercial Division Law Report 
Paul D. Sarkozi
Hogan & Hartson LLP
875 Third Avenue
New York, NY 10022-6225
pdsarkozi@hhlaw.com

Jonathan D. Lupkin
Flemming Zulack Williamson & Zauderer 
LLP
One Liberty Plaza, 35th Floor
New York, NY 10006
jlupkin@fzwz.com

Complex Civil Litigation
Edward A. White
Hartman & Craven LLP
488 Madison Avenue, 16th Floor
New York, NY 10022
ewhite@hartmancraven.com

Construction and Real Estate Litigation
Robert L. Sweeney
Whiteman Osterman Hanna LLP
99 Washington Avenue, 19th Floor
Albany, NY 12210
rsweeney@woh.com

Edward Henderson
Torys LLP
237 Park Avenue
New York, NY 10017-3142
ehenderson@torys.com

David Rosenberg
Marcus Rosenberg & Diamond, LLP
488 Madison Avenue, 17th Floor
New York, NY 10022-5702
dr@realtylaw.org

Corporate Litigation Counsel
Richard B. Friedman
Dreier LLP
499 Park Avenue
New York, NY 10022
rfriedman@dreierllp.com

Carla M. Miller
Universal Music Group
1755 Broadway, 4th Floor
New York, NY 10019
carla.miller@umusic.com

Creditors’ Rights and Banking Litigation
S. Robert Schrager
Hodgson Russ, LLP
60 East 42nd Street
New York, NY 10065
rschrager@hodgsonruss.com

Michael Luskin
Luskin, Stern & Eisler LLP
330 Madison Avenue, Suite 3400
New York, NY 10017
mluskin@lse-law.com

Peter J. Craig
Peter Craig & Associates P.C.
145 Sullys Trail, Suite 6
Pittsford, NY 11534-4561
pjcraig@aol.com

Diversity
Hon. Barry A. Cozier
Epstein Becker & Green
250 Park Avenue
New York, NY 10177
bcozier@ebglaw.com

Electronic Discovery
Adam I. Cohen
FTI Consulting, Inc.
3 Times Square
New York, NY 10036
adam.cohen@fticonsulting.com

Constance M. Boland
Nixon Peabody LLP
437 Madison Avenue, 23rd Floor
New York, NY 10022
cboland@nixonpeabody.com

Employment and Labor Relations
Laura S. Schnell
Eisenberg & Schnell, LLP
377 Broadway, 9th Floor
New York, NY 10013-3907
lschnell@eisenbergschnell.com

Gerald T. Hathaway
Littler Mendelson, P.C.
885 Third Avenue, Suite 1600
New York, NY 10022
ghathaway@littler.com
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Ethics and Professionalism
James M. Wicks
Farrell Fritz P.C.
EAB Plaza
14th Floor, West Tower
Uniondale, NY 11556-0120
jwicks@farrellfritz.com

Anthony J. Harwood
Labaton Sucharow & Rudoff LLP
100 Park Avenue, 12th Floor
New York, NY 10017
aharwood@labaton.com

Evidence
Lauren J. Wachtler
Montclare and Wachtler
67 Wall Street
New York, NY 10005
ljwachtler@montclarewachtler.com

Michael Gerard
Morrison & Foerster LLP
1290 Avenue Of The Americas
New York, NY 10104
mgerard@mofo.com

Federal Judiciary
Jay G. Safer
Lord, Bissell & Brook LLP
885 Third Avenue, 26th Floor
New York, NY 10022
jsafer@lordbissell.com

John D. Winter
Patterson Belknap Webb & Tyler
1133 Avenue of the Americas, Suite 3500
New York, NY 10036-6710
jwinter@pbwt.com

Federal Procedure
Gregory K. Arenson
Kaplan Fox & Kilsheimer LLP
805 Third Avenue, 22nd Floor
New York, NY 10022
garenson@kaplanfox.com

Immigration Litigation
Michael D. Patrick
Fragomen, Del Rey, Bernsen & Loewy, P.C.
515 Madison Avenue, 15th Floor
New York, NY 10022-5403
mpatrick@fragomen.com

Clarence Smith, Jr.
Connell Foley, LLP
95 Park Terrace East
New York, NY 10034
csmith@connellfoley.com

International Litigation
Ted G. Semaya
Eaton & Van Winkle LLP
3 Park Ave.
New York, NY 10016
tsemaya@evw.com

Internet and Intellectual Property 
Litigation
Stephen Joseph Elliott
Kaye Scholer LLP
425 Park Ave
New York, NY 10022-3506
selliott@kayescholer.com

Peter J. Pizzi
Connell Foley LLP
85 Livingston Avenue
Roseland, NJ 07068
ppizzi@connellfoley.com

Membership
Peter Andrew Mahler
Farrell Fritz, P.C.
290 East Middle Patent Road
Bedford, NY 10506
pmahler@farrellfritz.com

Edwin M. Baum
Proskauer Rose LLP
1585 Broadway
New York, NY 10036-8299
ebaum@proskauer.com

Nominations
Hon. Melanie L. Cyganowski
Greenberg, Traurig LLP
The MetLife Building
200 Park Avenue
New York, NY 10166
cyganowskim@gtlaw.com

Pro Bono and Public Interest
Robert L. Becker
Raff & Becker, LLP
470 Park Avenue South
3rd Floor North
New York, NY 10016
beckerr@raffbecker.com

Michael David Sant’Ambrogio
261 West 21st Street
New York, NY 10011
mdsantambrogio@gmail.com

Securities Litigation and Arbitration
Douglas C. Conroy
Paul Hastings Janofsky and Walker, LLP
1055 Washington Blvd.
Stamford, CT 06901
douglasconroy@paulhastings.com

James D. Yellen
Yellen Arbitration and Mediation Services
156 East 79th Street, Suite 1C
New York, NY  10021-0435
jamesyellen@yahoo.com

State Court Counsel
Kathy M. Kass
Law Department, Supreme Court
60 Centre Street
New York, NY 10007
kkass@courts.state.ny.us

Jodie B. Sopher
New York State Unifi ed Court System
60 Centre Street, Room 609
New York, NY 10007
jsopher@courts.state.ny.us

State Judiciary
Charles E. Dorkey, III
McKenna Long & Aldridge LLP
230 Park Avenue, Suite 1700
New York, NY 10169
cdorkey@mckennalong.com

White Collar Criminal Litigation
Joanna Caine Hendon
Merrill Lynch
222 Broadway, 16th Floor
New York, NY 10038
joanna_hendon@ml.com

Evan T. Barr
Steptoe & Johnson LLP
750 Seventh Avenue, Suite 1900
New York, NY 10019-6834
ebarr@steptoe.com

Catch Us on the Web at
WWW.NYSBA.ORG/COMFED
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