
stances. The ability to tailor the process to meet those 
needs makes these mechanisms for dispute resolution the 
optimal choice for many situations. Tools can be adapted 
to adjudicate, conciliate, or engender a broad based col-
laborative process to achieve long lasting resolutions, of-
ten crafted in ways that could not be achieved by a court 
applying the law to the facts. We hope our readers will 
fi nd it informative and useful in helping them recognize 
and employ where appropriate the adaptable mechanisms 
available to them. 

Promoting New York 
The trend that has developed over the last decades, 

with the law becoming more and more of a business, has 
swept over to the world of arbitration. Arbitration venues 
around the world, from Stockholm, Paris and Vienna to 
Singapore and Hong Kong, are now aggressively market-
ing themselves as the ideal choice for arbitrations. The UK 
Ministry of Justice and Ministry of Trade & Investment 
recently released a Plan for Growth Promoting UK’s Legal 

As my term draws to a close 
it is hard to select which of the 
past year’s activities to highlight 
and impossible to thank all those 
who made all the fi ne work of the 
Dispute Resolution Section pos-
sible. So I will just say a word of 
thanks to all of those who labored 
hard on so many committees and 
projects which were brought to 
a successful conclusion and to 
the NYSBA staff for all of their 
superb support. None of the Section’s accomplishments 
would have been possible without the efforts of so many. 
Thank you.

In this special issue of the New York Dispute Resolution 
Lawyer we highlight the many ways in which the fl ex-
ible processes of arbitration, mediation and collaboration 
can serve to maximize results in many different areas of 
the law. Each area has its own special needs and circum-
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For example, the white paper on 
Health Law provides information 
that suggests that early direct ac-
knowledgment of mistakes along 
with apology and real efforts 
to prevent future errors in the 
confi dential setting of a media-
tion had a calculable impact in 
reducing costs in the malpractice 
arena. The Environmental Law 
white paper provides a model 
for dispute avoidance in complex 
multiparty matters that include public issues. Another 
example is the growth of collaborative law in the arena 
of family disputes. There is no reason that these con-
cepts cannot be adopted more broadly. We have broken 
down our white papers into some specifi c areas with the 
hope that you and your clients will be able to fi nd useful 
information that will enable you to better investigate the 
alternate means of resolving differences. The individual 
subjects addressed are:

This special issue is the 
contribution of many members 
of the NYSBA Dispute Resolu-
tion Section under the guidance 
of Edna Sussman’s leadership. 
The purpose of this effort was 
to help inform the bar and the 
public about the availability and 
the success of multiple forms of 
dispute resolution. What will be 
appropriate for any individual 
matter or client will vary widely. 
We take no position on whether there is a need for spe-
cialist mediators and arbitrators or whether process skills 
suffi ce. We do know that each dispute that arises oc-
curs in one arena or another; the advocate and the party 
will want to know what alternatives are available for 
that type of dispute and some of the particular pros and 
cons of available methods for resolution. In addition, it 
is our hope that the specifi c information provided here 
will encourage more thought before disputes arise about 
drafting dispute resolution provisions in a wider range of 
documents, including wills and trusts, standard contracts 
and outsourcing agreements, partnership agreements, 
and family business arrangements of all types. Mediation 
need not await the development of a full blown dispute, 
it can be used as early as deal making or as soon as it is 
clear that communication needs improvement. Mediation 
can assist the parties to fashion better relationships and 
prevent disabling frictions. Arbitration that best meets 
the expectation of the parties must also be thought out 
when the documents are drafted. It is our hope to portray 
alternatives that are worthy of exploration because they 
have proved to be productive in many cases and often less 
costly than the alternatives.

The Introduction sets forth information that should be 
read before diving into any of the specifi c subjects because 
it presents the assumptions about the processes and the 
general benefi ts that can be attained by use of mediation, 
collaboration, and arbitration. In addition, there are ideas 
and insights contained in many of the white papers that 
could be useful to those facing disputes in other arenas. 
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The Section has been active in working on the Arbitra-
tion Fairness Act. While taking no position on whether 
pre-dispute arbitration clauses should be invalidated for 
consumers and employees, the Section sought to ensure 
that corrections were made to avoid unintended conse-
quences of the bill that might impact on other kinds of 
disputes, particularly international business disputes. We 
were gratifi ed to see that this year’s bill is quite different 
and much improved from the bill the Section commented 
on in 2009. Many of the recommendations made by the 
Section have been adopted. For example, franchisees have 
been dropped from the bill and the cornerstone principles 
of arbitration, competence competence and separability, 
have been preserved for business disputes. 

The future of this kind of legislation may well be 
infl uenced by the study called for in the Dodd-Frank 
Act which directed a newly formed Consumer Financial 
Protection Bureau to study and provide a report to Con-
gress on the use of agreements providing for arbitration 
with consumers in connection with consumer fi nancial 
products or services. How this governmental agency will 
discharge this Congressional directive remains to be seen. 
But the study may well infl uence future Congressional 
enactments which deal with all consumer arbitration, not 
limited to the fi nancial sector. Again without taking a po-
sition on the optimal treatment for consumers, this Section 
prepared a lengthy report highlighting the many areas 
that the newly created Bureau should examine in conduct-
ing its mandated study. 

Civility and Resolving Disputes
The Dispute Resolution Section of the American Bar 

Association brought to our attention resolutions that are 
being proposed at the ABA to foster civility in public 
discourse in this country. The report accompanying the 
resolution echoes many of the tenets of our community: 
dialogue, respectful communication and informed deci-
sion making. As the report states, “[D]estructive discourse 
has negative consequences. It fosters polarization rather 
than community, enmity and contempt rather than under-
standing and tolerance, alienation instead of involvement. 
It limits the potential for problem solving….” The report 
calls for a collaborative process of public engagement to 
address issues of public concern. 

While the ABA report is focused on larger societal 
issues, the message rings true for those purely private 
disputes with which most of us are involved from day to 
day. By fostering open communication and understanding 
seemingly intractable disputes can be resolved and busi-
nesses and lives can move forward. This is a fi eld that af-
fords us the privilege of truly helping others. 

Services Sector, setting out a host of concrete steps to ad-
vance the UK in the provision of legal services to meet the 
“intensifying worldwide competition.” ADR is central to 
that plan and it is reported that legal services account for 
1.8% of the UK’s GDP and that 34,000 disputes were re-
solved in the UK through arbitration or mediation in 2009, 
almost double the 2007 number. New York, described as 
a “hub of legal expertise,” is, of course, mentioned along 
with others as one of the competitors. But with the kind of 
competition that is now the norm around the world, New 
York cannot be and is not complacent. 

With the formation of the NYSBA Task Force on New 
York Law in International Matters, this bar association 
took concrete steps to analyze the benefi ts of N.Y. and to 
suggest ways to improve and promote N.Y. A comprehen-
sive report was issued that covered many aspects of law, 
arbitration and the courts. The DR Section’s arbitration 
committee and many members of the Section have been 
major contributors to the Task Force’s efforts. The bro-
chure entitled Choose New York for International Arbitration, 
prepared by our Section explaining the many benefi ts of 
selecting New York as the seat of arbitration, has drawn 
rave reviews not only for it excellent text but also for the 
absolutely smashing presentation achieved by the NYSBA 
graphics staff. The special guidelines for the conduct of 
international arbitrations in New York developed by our 
Section and adopted by the NYSBA serve to reassure 
those around the world that we know how to conduct an 
international arbitration in N.Y. in accordance with inter-
national protocols. Our committees continue to work on 
follow-up projects and look forward to working coopera-
tively with other NYSBA Sections and New York bar asso-
ciations to implement the Task Force’s recommendations. 

DC Doings
The Supreme Court’s decision in AT&T Mobility v. 

Concepcion reinvigorated the support for the Arbitration 
Fairness Act. In the AT&T case the court held that Califor-
nia state contract law, which deems class-action waivers 
in arbitration agreements unenforceable when certain cri-
teria are met, is preempted by the Federal Arbitration Act. 
Thus California must enforce arbitration agreements even 
if the agreement requires that consumer complaints be 
arbitrated individually (instead of on a class-action basis). 
The Arbitration Fairness Act, introduced on May 12, 2011 
in the wake of that decision, would invalidate pre-dispute 
arbitration agreements for consumers and employees and 
with respect to civil rights claims. It is intended to and 
would effectively override the AT&T case. In the words of 
Senator Franken who introduced the bill, “the Arbitration 
Fairness Act would help rectify the Court’s most recent 
wrong by restoring consumer rights.” 

Message from the Chair (continued from page 1)
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a manner similar to the CPR mediation pledge to which 
over 4,000 corporations have subscribed. Whether such 
a pledge is developed and whether it would be enforced 
are questions that will have to be answered another day 
but the critical role arbitration plays in providing a neu-
tral, rule of law-based forum for cross-border disputes is 
affi rmed by this proposal. 

As we move into the next NYSBA year under the ca-
pable leadership of Charlie Moxley, our incoming Chair, 
we invite all of you to get involved. We need your partici-
pation, energy and ideas. 

Edna Sussman

Note: Edna Sussman’s term of offi ce ended on June 1. Charles J. 
Moxley is the new Section Chair.

A Footnote on Arbitration 
I thought a recent development in the world of arbi-

tration was worthy of comment. We hear that arbitration 
is perceived, whether rightly or wrongly, as not as fast 
and cheap as it used to be and should be. The Section is 
active in taking steps to address that concern and assure 
expeditious, effi cient and fair proceedings with trainings, 
guidelines and publications. It is interesting to note, how-
ever, that in the wake of the uncertain political situation 
in so many countries in the world today, those who have 
been in the forefront of urging that arbitration must be 
cheaper and faster to have value to users recently recom-
mended the development of an arbitration pledge. Pur-
suant to the pledge corporations would commit to arbi-
trate all disputes unless the contract provides a different 
mechanism for dispute resolution. It would operate in 

The NYSBA leadership and staff extend thanks to you and our more than 
77,000 members  —  from every state in our nation and 113 countries — 
for your membership support in 2011. 

Your commitment as members has made NYSBA the largest voluntary 
state bar association in the country. You keep us vibrant and help 
make us a strong, effective voice for the profession.

You’re a New York State Bar Association member.

You recognize the value and relevance of NYSBA membership. 

For that, we say thank you.

Patricia K. Bucklin
Executive Director

Vincent E. Doyle III
President
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1. Mediation Works. Statistics have shown that medi-
ation is a highly effective mechanism for resolving 
disputes. The rate of success through mediation is 
very high. For example, the mediation offi ce of the 
U.S. District Court for the Southern District of New 
York reports that over 90% of its cases settle in me-
diation. Most cases in mediation settle long before 
the traditional “courthouse steps” at signifi cant 
savings of cost and time for the parties.

2. Control by the Parties. Each dispute is unique, and 
the parties have the opportunity to design their 
own unique approach and structure for each me-
diation. They can select a mediator of their choice 
who has the experience and knowledge they re-
quire, and, with the help of the experienced media-
tor, plan how the mediation should proceed and 
decide what approaches make sense during the 
mediation itself. 

3. The Mediator Plays a Crucial Role. The mediator’s 
goal is to help the parties settle their differences 
in a manner that meets their needs, and is prefer-
able to the litigation alternative. An experienced 
mediator can serve as a sounding board, help 
identify and frame the relevant interests and issues 
of the parties, help the parties test their case and 
quantify the risk/reward of pursuing the matter if 
asked provide a helpful and objective analysis of 
the merits to each of the parties, foster and even 
suggest creative solutions, and identify and assist 
in solving impediments to settlement. This is often 
accomplished by meeting with parties separately, 
as well as in a group, so that participants can speak 
with total candor during the mediation process. 
The mediator can also provide the persistence that 
is often necessary to help parties reach a resolution. 

4. Opportunity to Listen and Be Heard. Parties to a 
mediation have the opportunity to air their views 
and positions directly, in the presence of their ad-
versaries. The process can thus provide a catharsis 
for the parties that can engender a willingness to 
resolve differences between them. Moreover, since 
they are heard in the presence of a neutral author-

Any litigator will attest that although litigation may 
be necessary when precedent is required, litigation has 
become a lengthy and expensive proposition As some 
disputes will inevitably arise, lawyers seeking to best 
serve their clients must consider whether other forms 
of dispute resolution could better serve their clients by 
avoiding much of the delay, expense and disruption of 
traditional litigation. Mediation and arbitration, respond 
to party needs in a way that may not be possible in a court 
proceeding. They are two of the most frequently utilized 
forms of dispute resolution. 

Mediation and arbitration are no longer alternate dis-
pute resolution mechanisms, but have become common 
in the resolution of commercial and non-commercial dis-
putes between and among business entities and/or indi-
viduals. Mediation and arbitration are routinely incorpo-
rated into contracts as the method of choice for resolving 
disputes that may arise in the future. They are also rou-
tinely used after problems arise and the parties are seek-
ing an appropriate means to resolve their disputes. We 
review the benefi ts of mediation and arbitration generally 
and how they can serve to improve your client’s experi-
ence in resolving disputes and lead to better outcomes. 

I. Mediation
“Discourage litigation. Persuade your 
neighbors to compromise whenever you 
can. Point out to them how the nominal 
winner is often a real loser—in fees, and 
expenses, and waste of time.”

Abraham Lincoln

Mediation is the process in which parties engage a 
neutral third person to work with them to facilitate the 
resolution of a dispute. The growth of mediation over the 
past fi fteen years has been exponential, a tribute to the 
success of the process. User satisfaction is high as parties 
retain control and tailor their own solution in a less con-
frontational setting that preserves relationships and can 
result in a win/win solution. While not every case can be 
settled, an effort to mediate is appropriate in virtually any 
subject matter and area of the law. The advantages of me-
diation include the following: 

The Benefi ts of Mediation and Arbitration for
Dispute Resolution

“Disputes arise across a broad spectrum of relationships and substantive areas of the law. Alternatives 
to litigation may best serve client needs for resolving many of these disputes. The NYSBA Dispute Reso-
lution Section has prepared a series of White Papers to set forth some of the special advantages of me-
diation and arbitration in the various contexts in which disputes commonly arise.”

Edna Sussman, Immediate Past Chair
NYSBA Dispute Resolution Section

David C. Singer, Chair,
White Paper Subcommittee 
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11. Avoiding the Uncertainty of a Litigated Outcome. 
Resolution during mediation avoids the inherently 
uncertain outcome of litigation and enables the 
parties to control the outcome. Recent studies have 
confi rmed the wisdom of mediated solutions, as 
the predictive abilities of parties and their counsel 
are unclear at best. Attorney advocates may suf-
fer from “advocacy bias”—they come to believe in 
and overvalue the strength of their client’s case. A 
mediator without any stake in the outcome or ad-
vocacy bias can be effective in helping the parties 
be realistic as to their likely litigation or arbitration 
alternative.

In an analysis of 2,054 cases that 
went to trial from 2002 to 2005, 
plaintiffs realized smaller recover-
ies than the settlement offered in 
61% of cases. While defendants 
made the wrong decision by pro-
ceeding to trial far less often—in 
24% of cases—they suffered a 
greater cost—an average of $1.1 
million—when they did make the 
wrong decision.1 

12. There Are No “Winners” or “Losers.” In mediation, 
the mediator has no authority to make or impose 
any determination on the parties. Any resolution 
through mediation is solely voluntary and at the 
discretion of the parties. 

13. Parties Retain Their Options. Since resolution 
during mediation is completely voluntary, the op-
tion to proceed thereafter to trial or arbitration is 
not lost in the event the mediation is not successful 
in resolving all matters. 

14. The Pro Se Litigant. Mediation can be very help-
ful when a party does not have an attorney and is 
therefore representing him/herself pro se. Court 
litigation can be very diffi cult for the pro se litigant 
who is unable to navigate the complexities of the 
court process and trial. With the downturn in the 
economy, studies have shown that fewer parties 
are represented by counsel and that lack of repre-
sentation negatively impacted the pro se litigant’s 
case.2 Dealing with a pro se litigant in court can 
also create diffi cult challenges for the party that is 
represented by counsel. However, in mediation, 
the parties can more easily participate in the pro-
cess and benefi t from the involvement of an expe-
rienced mediator.

II. Arbitration
“Choice—the opportunity to tailor pro-
cedures to business goals and priorities—
is the fundamental advantage of arbitra-
tion over litigation.”3

ity fi gure, the parties often feel that they have had 
“their day in court.” 

5. Mediation Helps in Complicated Cases. When the 
facts and/or legal issues are particularly compli-
cated, it can be diffi cult to sort them out through 
direct negotiations, or during trial. In mediation, 
in contrast, there is an opportunity to break down 
the facts and issues into smaller components, en-
abling the parties to separate the matters that they 
agree upon and those that they do not yet agree 
upon. The mediator can be indispensable to this 
process by separating, organizing, simplifying and 
addressing relevant issues. 

6. Mediation Can Save an Existing Relationship. 
The litigation process can be very stressful, time 
consuming, costly and often personally painful. At 
the end of litigation, the parties are often unable 
to continue or restart any relationship. In contrast, 
in mediation, disputes—such as those between 
an employer and employee or partners in a busi-
ness—can be resolved in manner that saves a busi-
ness or personal relationship that, ultimately, the 
parties would prefer to preserve.

7. Expeditious Resolution. The mediation can take 
place at any time. Since mediation can be conduct-
ed at the earliest stages of a dispute, the parties 
avoid the potentially enormous distraction from 
and disruption of one’s business and the upset 
in one’s personal life that commonly results from 
protracted litigation. 

8. Reduced Cost. By resolving disputes earlier 
rather than later, the parties can save tremendous 
amounts in attorney’s fees, court costs and other 
litigation expenses. 

9. Lessens the Emotional Burden. Since mediation 
can be conducted sooner, more quickly, less ex-
pensively and in a less adversarial manner, there 
typically is much less of an emotional burden on 
the individuals involved than proceeding in a 
stressful trial. Furthermore, proceeding through 
trial may involve publicly reliving a particularly 
unpleasant experience or exposing an unfavorable 
business action which gave rise to the dispute. 
This is avoided in mediation. 

10. Confi dential Process and Result. Mediation is con-
ducted in private—only the mediator, the parties 
and their representatives participate. The mediator 
is generally bound not to divulge any information 
disclosed in the mediation. Confi dentiality agree-
ments are often entered into to reinforce the confi -
dentiality of the mediation. Moreover, the parties 
may agree to keep their dispute and the nature 
of the settlement confi dential when the matter is 
resolved. 
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ence in the relevant subject matter or that meet 
other criteria that they desire. Arbitration avoids 
a trial where the subject matter may not be within 
the knowledge or experience of the judge or jury. 

5. Arbitration Is a Private Process. Arbitrations are 
conducted in private. Only the arbitrators, the par-
ties, counsel and witnesses attend the arbitration. 
Confi dentiality of the arbitration proceedings, 
including sensitive testimony and documents, 
can be agreed to by the parties. In contrast, court 
proceedings and fi lings are generally open to the 
public. In the generally less adversarial context of 
a private arbitration, ongoing relationships suffer 
less damage. 

6. Arbitration Provides Finality. In court proceed-
ings, parties have the right to appeal the decision 
of a judge or the verdict of a jury. In contrast, the 
grounds for court review of an arbitration award 
are very limited. The award of an arbitrator is fi nal 
and binding on the parties.

7. Special Considerations for International Arbitra-
tions. Party selection of arbitrators ensures that 
a neutral decision maker rather than the home 
court of one party decides the case, and allows the 
parties to select an arbitrator with cross cultural 
expertise and understanding of the different rel-
evant legal traditions. Of crucial importance is the 
enforceability of arbitration awards under the New 
York Convention, in contrast to the much more 
diffi cult enforcement of court judgments across 
borders.

Endnotes
1. Randall Kiser, Beyond Right and Wrong: The Power of Effective 

Decision Making for Attorneys and Clients (Springer Science + 
Business Media LLC New York publ.) (2010).

2. Report on the Survey of Judges on the Impact of the Economic 
Downturn on Representation in the Courts (Preliminary), ABA 
Coalition for Justice, July 12, 2010, available at http://new.abanet.
org/JusticeCenter/PublicDocuments/CoalitionforJusticeSurvey-
Report.pdf.

3. Thomas J. Stipanowich, Arbitration and Choice: Taking Charge of the 
“New Litigation.” 7 De Paul Bus. & Comm. L.J. 3 (2009), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1372291.

4. Judicial Business of the United States Courts 2009 Table C-5, available 
at http://www.uscourts.gov/Viewer.aspx?doc=/uscourts/Sta-
tistics/FederalJudicialCaseloadStatistics/2009/tables/C05Mar09.
pdf.

Arbitration is the process in which parties engage a 
neutral arbitrator or panel of three arbitrators to conduct 
an evidentiary hearing and render an award in connec-
tion with a dispute that has arisen between them. As 
arbitration is a matter of agreement between the parties, 
either pre-dispute in a contract as is generally the case, 
or post-dispute when differences arise, the process can 
be tailored to meet the needs of the parties. With the abil-
ity to design the process and the best practices that have 
developed, arbitration offers many advantages, including 
the following:

1. Speed and Effi ciency. Arbitration can be a far more 
expedited process than court litigation. Arbitra-
tions can be commenced and concluded within 
months, and often in less than a year. Leading dis-
pute resolution providers report that the median 
time from the fi ling of the demand to the award 
is 8 months in domestic cases and 12 months in 
international cases, compared to a median length 
for civil jury trials in the U.S. District Court for 
the Southern District of New York of 28.4 months 
and through appeals in the federal Second Circuit 
many months longer.4

2. Less Expensive. The arbitration process can result 
in substantial savings of attorney’s fees, court 
costs and other litigation expenses because the ar-
bitration process generally does not include time 
consuming and expensive discovery that is com-
mon in courts in the United States (such as taking 
multiple depositions and extensive e-discovery). 
Time consuming and expensive motion practice is 
also much less common.

3. More Control and Flexibility. In cases where ar-
bitration is required by contract, the parties can 
prescribe various preferences to meet their needs, 
such as the number of arbitrators hearing the 
case, the location of the arbitration and scope of 
discovery. Once the arbitration is commenced, a 
party seeking a more streamlined and less expen-
sive process will be better able to achieve that goal 
than in court where the applicable procedural and 
evidentiary rules govern. The parties will also 
have input in scheduling the hearing at a time that 
is convenient. 

4. Qualifi ed Neutral Decision Makers. The parties 
can select arbitrators with expertise and experi-

Visit us on the Web at Visit us on the Web at WWW.NYSBA.ORG/DRSWWW.NYSBA.ORG/DRS

DISPUTE RESOLUTION SECTIONDISPUTE RESOLUTION SECTION
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framework allows room to structure resolution of claims 
and divergent positions. Mediation can allow an indi-
vidualized solution, which meets the party’s needs and 
perhaps might not otherwise be in line with that which 
the Court can facilitate or achieve as a result of the bench 
ruling or published decision. In this regard, mediation 
can be a useful tool to allow the parties to customize the 
settlements of their dispute within the overall process.

Moreover, given the fact that there are oftentimes 
limited dollars at play, mediation can be a useful way for 
parties to effectuate a resolution with limited costs in-
volved. Unlike more traditional contract disputes or com-
mercial litigation, in the bankruptcy process even if the 
underlying dispute is resolved and a claim fi xed, or a val-
ue ascribed, the overall payment and satisfaction of that 
debt or obligation is governed by the Bankruptcy Code 
and it may be that the payment is pennies on the dollar 
and over time. All of these are considerations that can be 
taken into account in bankruptcy mediation to determine 
whether the dispute over the dollar is really a dollar for 
dollar value or a percentage thereof. The mediator can 
provide a useful perspective on evaluating such claims 
and resolutions, especially when not all of the parties are 
perhaps bankruptcy practitioners by trade.

Furthermore, bankruptcy cases usually involve vari-
ous other areas of law, and can require the interpreta-
tion of underlying documents or agreements between 
the parties over points of law that have nothing to do 
with the Bankruptcy Code. The interpretation, resolu-
tion and/or determination of these disputes must be in 
line with the bankruptcy process but can be assisted by a 
party having knowledge in that specifi c area. There exist 
many bankruptcy practitioners who in addition to having 
knowledge of bankruptcy have an additional specialized 
knowledge base which they can draw upon, for example 
health care law, labor law, and the automotive industry, 
to name a few. The ability to appoint a mediator with rel-
evant experience and/or expertise would greatly decrease 
the costs and time associated with a discrete issue and can 
be truly useful to both the parties and the Court in facili-
tating a resolution of a matter. All of these factors taken 
together allow for mediation and a mediator to serve as 
an asset in meeting the goal of the Bankruptcy Code to 
reorganize the parties in a consensual manner. 

Leslie A. Berkoff, lberkoff@moritthock.com, is a 
partner at Moritt Hock & Hamroff LLP and the Co-Chair 
of the Bankruptcy and Litigation Department.

One of the primary goals of Title 11 of the United 
States Code, commonly referred to as the Bankruptcy 
Code, is to afford debtors the necessary breathing space 
from creditors in order to enable debtors to effectively 
reorganize their assets. Arguably by doing so, debtors 
maximize the value of these assets and provide creditors 
with payment on account of their claims. The protection 
of these competing, often contrary, interests is one of the 
hardest balancing acts created by the Bankruptcy Code. 
Throughout the process the debtor must either secure 
consent from the creditors or establish that creditors are 
not otherwise harmed by the debtor’s actions. Thus, 
while in some respects the debtor has the ability to con-
trol the process and establish the means for the reorgani-
zation to take effect, the need to secure the consent of the 
creditors at various points lends balance to the process. To 
facilitate the goal of reorganization, the practice of bank-
ruptcy law has evolved into a collaborative process with 
adverse parties working to harmonize their competing 
needs. However, this is simply not always possible or vi-
able in all cases.

Bankruptcy is clearly a motion-driven process with 
the constant need to secure Court approval, even if mat-
ters are not contested, and Court intervention if they 
are contested. The fi ling of a bankruptcy case is usually 
commenced with a fl urry of motion practice, which can 
mount quickly into signifi cant fees. The multitude of mo-
tions that need to be fi led to set the stage for the reorga-
nization process, and the breadth of creditors that these 
motions can reach and affect, oftentimes leads to volumi-
nous responsive fi lings and multiple hearings. Additional 
contested matters are created by the ancillary obligation 
for debtors and trustees to commence separate “spin off” 
litigations during the reorganization process to determine 
the value of collateral, the validity of liens, facilitate the 
recovery of assets, and/or determine various property 
rights. In order to reduce mounting legal fees (which 
will reduce recoveries to creditors or impact the ability 
of a debtor to successfully reorganize) many bankruptcy 
courts have turned to mediation as a means to address 
these issues. 

 The goal of mediation is, of course, resolution of 
the issues that have been presented. Mediation can be a 
useful tool in bankruptcy to encourage warring parties, 
blinded by emotion, to consider the economic reality of 
both their position and the impact on the overall reorgani-
zation process. While the bankruptcy process is governed 
by the Bankruptcy Code, the Bankruptcy Code serves 
merely as the outline for the process and the underlying 

Refl ections on Mediation in Bankruptcy Matters
By Leslie A. Berkoff
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Arbitrators, adjudicating both the facts and law, are 
charged with evaluating the veracity of testimony, as well 
as the application of law. Because construction cases may 
have multiple claims for amounts due, 30 change orders, 
a liquidated damage cross claim as well as a hundred bills 
from a completion contractor, arbitrators are frequently 
handy with a spreadsheet as they organize this complex 
data. Frequently, there is no clear single culprit in a con-
struction dispute, but rather a series of competing claims 
and cross claims which must be carefully teased apart and 
then decisions rendered on each. 

Together and in close consultation with their industry 
knowledgeable clients, counsel and the parties can choose 
their arbitrator, taking into consideration the unique areas 
of expertise helpful to understanding the particular is-
sues. For example, it is possible to select an arbitrator for 
specifi c knowledge regarding caissons, underpinning, ve-
neer, wood fl ooring, and hundreds of other specialties. An 
Arbitrator/Mediator with expertise in the disputed area 
will be able to quickly cut to the heart of the case. Because 
of the quasi-judicial powers granted to the arbitrator un-
der the arbitration rules in the parties’ contract, the arbi-
trator can pursue the truth to its reasonable conclusion. 

While it may make attorneys uncomfortable, arbitra-
tors commonly ask questions of witnesses independently 
in an effort to understand the technical realities of the job-
site. Developers and owners, architects, engineers, design-
ers, contractors and subcontractors anticipate a rational 
decision based on the facts of the case and the applicable 
law. It is for this reason that a majority of construction 
disputes are resolved through arbitration and mediation 
rather than through litigation.

As a construction mediator, this insider’s knowledge 
of construction makes it possible to identify and organize 
critical information quickly to help the parties under-
stand the cause of the dispute and then to focus on its 
resolution. Most construction mediators are also working 
arbitrators and will have the evaluative skills to give rea-
sonable forecasts of the future of the dispute if the matter 
fails to settle. Industry professionals, particularly, may be 
very helpful in exploring the facts of the case, often suc-
ceeding in bringing an understanding to what happened 
that wasn’t available before. A competent mediator will be 
able to facilitate communication between the parties and 
their job site personnel and drill down to the facts, docu-
ments and law in a manner that frequently discovers the 
root cause of the dispute during the mediation. This “ah 
ha” moment is part of the satisfaction experienced in the 
practice of mediation. 

I. Application of Mediation and Arbitration to 
Construction Disputes

1. Benefi ts of the Industry Expert

Most cases would settle if the parties shared a uni-
form understanding of the facts at hand. They don’t settle 
because they don’t share the same view of the facts, or 
even agree on the facts themselves. Their opinions of the 
dispute also diverge. Arbitration and Mediation offer 
unique opportunities to the disputants to develop an un-
derstanding of the facts of the case through a knowledge-
able neutral.

For the most part, arbitrators and mediators practic-
ing in construction are either construction attorneys or 
“construction professionals.” Construction professionals 
are typically either architects, engineers or contractors. 
Sometimes referred to as “dirty shoe” construction pro-
fessionals, their understanding of construction means 
and methods are often advantageous to the settlement of 
the matter. The use of this construction expertise varies 
depending upon whether the matter is being resolved in 
arbitration or mediation.

In arbitration, the experienced construction neutral re-
quires much less “setting the stage” for the context of the 
dispute. He or she will understand substantive case law 
in the area, for instance case law regarding change orders, 
betterment, “quantum meruit” claims and other special-
ties of construction law. These concepts will not be “new” 
to the arbitrator so while time may be spent on describing 
the application of these laws to the particular case, the ar-
bitrator will not need to be introduced to the concepts. 

An experienced construction arbitrator will also have 
the ability to understand complex construction disputes 
on a technical level. Construction disputes are usually re-
solved on the facts and the contract. In cases that haven’t 
settled, there is often a disagreement on the facts and the 
contract. Was there a material delay by the engineer in 
approving shop drawings? Were the shop drawings com-
plete? Do the disputed Change Orders actually represent 
work outside the scope of the contract? Were proper pro-
cedures followed during drilling? Does the contract prom-
ise payment for unanticipated sub-surface site conditions 
or not? Experienced arbitrators frequently commiserate 
that attorneys inexperienced in arbitration often spend 
their time proving the failings of character or ethics in the 
participants, while neglecting to address that which every 
arbitrator cares about, the facts and the contract. Con-
struction cases do not deserve to be settled on emotion, 
but rather on a matrix of complex facts and contractual 
responsibilities. 

The Benefi ts of Alternative Dispute Resolution for 
Resolving Construction Disputes
By John Rusk, Walter Breakell, Esq. and Amy K. Eckman, Esq. 
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expeditious satisfaction of an arbitration award or judg-
ment arising out of arbitration. 

3. Mediation in the Construction Industry

Mediation in the construction industry is widely 
utilized for simple reasons. It is the safest and most expe-
dient way to put the parties back to work and to resolve 
construction disputes without destroying critical business 
relationships. Mediation in construction is frequently fact 
intensive and includes pre-mediation statements that 
include documentary evidence, photographs and legal 
arguments providing clear glimpses into the future of the 
dispute at trial. During construction mediations, there are 
frequently both fact and expert witnesses, key exhibits 
and discussion of points of law. So armed, the parties are 
typically able to resolve their dispute based on critical 
information unavailable at the inception or development 
of the dispute. These mediations are typically carried out 
with principals, representatives, witnesses and a media-
tor. Many construction disputes are settled in a single 
day’s mediation; many others continue further negotia-
tion using phone and email communication until such 
progress has been made that it is benefi cial to bring the 
parties together to accomplish the fi nal outcome. 

Mediator skill is essential in resolving construction 
disputes. Mediators frequently use a variety of tools to 
resolve disputes. Construction mediation is often begun 
with careful facilitation and even the release of pent-up 
emotions that have stymied previous settlement efforts. 
Construction mediators will then often work through a 
fact intensive joint discussion of the case which has some 
similarity to an arbitration or court proceeding, and me-
diators often resolve the case through diplomacy and an 
evaluation of the case. 

Construction mediators typically have extensive ex-
perience in arbitration and construction law and frequent-
ly also have experience in litigation. It is not uncommon 
for construction mediators to delve deeply into the facts 
of the case to settle, while other mediators may work the 
numbers in more of a facilitated negotiation. Attorneys 
and their clients have the opportunity to choose a neutral 
from this continuum that best fi ts their resolution strategy 
and the nature of their dispute.

It should be noted, however, that many experienced 
mediators are adept at adjusting their styles between 
evaluative, facilitative and transformative and one benefi t 
of mediation is that parties and counsel can discuss the 
type of mediation they need up front. This is particularly 
of concern when evaluations are involved. Having an 
evaluative mediator when the parties did not expect one 
can derail a mediation. It’s a distinct advantage to use the 
pre-mediation discussions to talk with the mediator about 
past experiences in mediation and expectations for the 
one at hand. 

In each of its niches, construction can involve a num-
ber of contractors, subcontractors, material suppliers and 
design professionals. Mediation with a knowledgeable 
industry professional can not only resolve the dispute, 
but resolve the dispute with a consensus regarding the 
cause of the dispute that allows the parties to accept re-
sponsibility for their respective obligations. 

This can lead to a resolution of the confl ict which 
helps maintain relationships and allows companies to 
work together again.

2. Misconceptions of Mediation/Arbitration in 
Construction Disputes

Attorneys inexperienced in arbitration continue to 
suspect that engaging in arbitration and mediation can be 
a delaying tactic. With reference to binding arbitration, it 
is feared that the result will be a “split the baby” outcome 
based on equity and not the law. It is feared that re-
stricted ability to challenge the decision through judicial 
review will result in an injustice to their client. 

Realistically, construction law is a specialized fi eld. 
While there are competent construction law fi rms 
throughout the country, not all disputants have at their 
disposal a fi rm that specializes in construction law. While 
fi rms that practice construction law will almost certainly 
include attorneys who also serve as arbitrators and medi-
ators, fi rms in related fi elds such as real estate, which are 
more common, may not have attorneys on their staff ex-
perienced in arbitration. Arbitration and mediation have 
particular rules and procedures. Attorneys representing 
their clients in a construction dispute, who are not com-
pletely familiar and comfortable with these rules, may 
be at a disadvantage when disputes are to be resolved in 
mediation or arbitration.

According to an American Arbitration Association 
study,1 the median time for arbitrations to reach resolu-
tion for cases $75,000 to $500,000 is 10 months. Accord-
ing to a U.S. District Court’s Report the median time for 
all cases (not broken down to $75,000 to $500,000), the 
median time is 23.3 months. Claims that arbitration is a 
delaying tactic are without merit. Likewise, the claim that 
mediation is a delaying tactic belies the fact that accord-
ing to the same U.S. District study,2 only 1% of cases ever 
go to trial. Most cases settle. 

In addressing the widely held belief that arbitration 
frequently “splits the baby,” a 2007 study by the AAA3 
revealed that only 7% of the studied cases were awarded 
in the midrange (41-60%) of their fi led range, with 4% of 
their counterclaims fi led in the midrange. A 2001 study4 
yielded similar results with 9% of claims “split” or divid-
ed near the halfway mark and less than 4.5% of counter-
claims. More recent informal surveys appear to confi rm 
similar results.

It is absolutely true that arbitrations are rarely over-
turned by the courts. This reality frequently results in the 
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Arbitrators are typically charged with making deci-
sions on multiple claims and counterclaims. Evidence 
typically comes through individual witness testimony 
and exhibits which the arbitrators must use to decide each 
of the claims. Expert witnesses are often used in larger 
cases and it is not unusual for experts for both sides to 
appear at the hearing together so that each may hear the 
other and then may be led in a discussion of the matter by 
the arbitration panel.

Site visits are not uncommon, nor are mock-ups of 
particular technical issues. Because of the technical is-
sues at hand, arbitrators often ask questions during the 
hearings to better understand the details. As arbitrations 
are rarely overturned by the courts, most arbitrators feel 
a great pressure to get it right. As the matter previously 
failed to settle, there are usually unresolved issues of fact, 
law or the legitimacy of testimony which must be decided 
by the arbitrators on the way to their decision.

Awards are typically standard, non-reasoned awards, 
except in complex cases where under AAA Rule L-6 the 
arbitrators are to issue a reasoned award unless the par-
ties agree otherwise. Awards are broken down to award 
specifi c amounts for each claim made by each side. The 
claim and counterclaim are then netted out against each 
other for a fi nal award amount.

5. Arbitration and Mediation Hybrids in the 
Construction Industry

There are also certain hybrid processes such as Med/
Arb (a process generally in which the Mediator becomes 
the Arbitrator if the Mediation fails), Arb/Med (a pro-
cess in which generally the Arbitrator in a case mediates 
the case at some point during the case, and Medaloa (a 
process in which the Mediator in a case that fails to settle 
then makes a binding choice between the two last best 
offers of the parties).

All of these methods have been experimented with 
in construction disputes but are not widely prevalent. In 
the case of Med/Arb, many feel that the advantages ex-
perienced through time and monetary savings (a single 
process with a single dispute resolution professional) may 
outweigh the challenges presented to the core advantages 
of mediation—namely a neutral who isn’t deciding the 
case and therefore can be told certain unfortunate truths 
in confi dence. Many feel that Med/Arb procedure under-
mines the mediator’s abilities resulting from the resultant 
lack of candor, thus condemning the mediation to failure. 
The dispute then moves to Arbitration saddled with a me-
diator who’s been subject to ex parte communication and 
disclosures of confi dential information that may compro-
mise his/her neutrality. 

Arb/Med has the advantages of providing the par-
ties with a mediated solution that is less risky and has the 
potential of drawing the parties back together in ongoing 

4. Arbitration in the Construction Industry

Arbitration continues to be heavily used in the 
construction industry as a means to resolve complex 
construction disputes swiftly and fairly. It is not uncom-
mon in arbitration to have dozens of separate claims and 
counterclaims, all with separate issues of law, fact, and 
testimony. In litigation where only 1% of all claims (not 
just construction) make it to trial,5 there is little to stop 
parties from being unreasonable in their settlement posi-
tion knowing full well that a third party decision maker 
won’t be making a decision anytime soon. In arbitration, 
approximately 36% and 39% of construction and real 
estate cases fi led respectively reach an arbitral decision,6 
so parties who feel the other side is being irrational will 
be able to swiftly test their theory. A case with 50 sepa-
rate claims and the supporting evidence and argument 
to support it is beyond the reasonable capabilities of the 
court system. It begs for an industry expert who already 
understands the law, is familiar with construction and 
is experienced in organizing complex disputes to an or-
derly conclusion. 

For years, the default dispute resolution method for 
the American Institute of Architects (AIA) was arbitra-
tion but this changed in 2007 with the AIA’s revised 2007 
edition of their standard documents. Without affi rma-
tive action by the drafter of the documents, the default 
method of dispute resolution is now litigation (followed 
by mediation according to the AAA rules).7

Arbitration at the AAA is common in construction 
disputes and the AAA has separate Construction Indus-
try rules.8 This includes a “Fast Track” procedure for cas-
es where no claim or counterclaim is more than $75,000. 
This procedure promises the hearing will be closed 
within 45 days of the preliminary telephone conference 
with an award 14 days later and there is no discovery; 
parties may only exchange documents presented at the 
hearing. Both the time and the discovery limitations are 
sometimes modifi ed; however, under AAA Fast Track 
Construction Rule F-12 there must now be a written me-
morialization of the reasons for any time extension. The 
sole arbitrator is also paid at a reduced rate for a one-day 
hearing. 

Cases between $75,000 and $1,000,000 follow the 
“Regular Track” procedures which, in the interests of 
speed and justice, allow under AAA Construction Rule 
R-24 for some limited document production and identifi -
cation of witnesses, with the arbitrator being authorized 
to resolve discovery disputes and to allow additional 
discovery in exceptional cases. These cases are typically 
also heard by a sole arbitrator. Cases over a $1,000,000 
are considered Large Complex Cases (LCC), are gener-
ally heard by a panel of three arbitrators, and follow the 
LCC rules which allow under Rule L-5 for depositions in 
limited cases in the discretion of the arbitrators.
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(a) At any stage of the proceedings, the 
parties may agree to conduct a mediation 
conference under the AAA Construction 
Industry Mediation Procedures in order 
to facilitate settlement. Unless requested 
by all parties, the mediator shall not 
be an arbitrator appointed to the case. 
Should the parties jointly request that the 
arbitrator serve as a mediator, the arbitra-
tor’s consent to do so is also required.

(b) If the case is initially fi led for arbitra-
tion and the parties subsequently agree 
to mediate, unless the parties agree oth-
erwise, or in the absence of party agree-
ment, by the decision of the arbitrator, 
the arbitration process shall not be stayed 
while the mediation is pending.

Also, Under AAA Construction LCC Rule L-3(d), absent 
agreement of the parties, the arbitrator shall not have 
served as the mediator in the mediation phase of the 
instant proceeding.

6. Standard Form Contracts in the Construction 
Industry 

Because of the multiple parties and relationships in-
volved in a construction project, successful completion of 
a project requires numerous entities to work cooperative-
ly to achieve a defi ned goal within a set time frame and 
within a specifi ed budget. While the majority of construc-
tion projects achieve these goals successfully, the industry 
is rife with the potential for confl ict due to the technical 
complexity of the endeavor and the many parties with 
differing interests and personalities who need to work as 
a team.

Therefore, a number of the major trade organizations 
in the industry have collaborated on drafting certain form 
contracts that are intended to work together in defi ning 
the rights and responsibilities of the various parties in-
volved in a construction project.

There are two major sets of standard form contract 
documents utilized in the construction industry, both of 
which issued revisions in 2007: those published by the 
American Institute of Architects (the “AIA”), and those 
developed by a consortium of 33 leading construction in-
dustry associations with members from many stakehold-
ers in the design and the construction industry, includ-
ing the Associated General Contractors of America (the 
“AGC”), called the ConsensusDOCS (“DOCS” being an 
acronym for designers, owners, contractors, and sureties). 

AIA documents, in various forms, have been used 
extensively over the past century, but now there are two 
document schemes for the industry to choose from.

business relationships, but at a greater cost than simple 
mediation. It can also put incredible pressure on the me-
diation as many arbitrators feel that once they’ve become 
mediators and spoken to the parties individually and 
expressed their thoughts on the case, they are no longer 
able to continue the arbitration. The arbitration must be 
started again with a new Arbitrator if the mediation fails, 
putting potentially undue hardship on the party with less 
deep pockets. 

Another hybrid dispute resolution procedure is one 
where the arbitrator hears all the evidence and writes the 
award, but rather than publishing it to the parties, the 
award is kept under seal during which time the parties 
engage in one fi nal mediation to settle the case them-
selves, having now heard all the evidence. Mediation un-
der this process, in application to construction disputes, 
may result in a fi nal outcome several weeks after the last 
arbitration hearing. This hybrid provides the parties a 
last chance opportunity to control their own fate before 
an award is issued. If the parties are able to settle the case 
on their own after the evidentiary hearing but before 
publication of the award, then the sealed award is usually 
destroyed, and no one will ever know what the outcome 
would have been. 

Medaloa gives mediators a place to go after a failed 
mediation, but a mediator who must decide as an arbitra-
tor must have a far greater command of the facts than a 
mediator who is there to facilitate agreement. The devil is 
frequently in the details and while the parties know the 
details, mediation is more time and cost effi cient than ar-
bitration because the mediator does not need to know all. 

Mediations sometimes don’t settle and when they 
don’t, often the mediator and one of the parties are in 
agreement on the reasonableness of a settlement offer, 
and one of the parties doesn’t agree. The party who walks 
away does so because he feels that for whatever reason, 
the other side and the mediator failed to grasp his point 
and wants to now prepare more fully and present his 
case to an arbitrator or a judge who he believes will un-
derstand. Med/Arb and Medaloa take away this second 
chance. Without it, each side must prepare for mediation 
with full discovery, witness preparation, etc. or risk los-
ing its case when it lands before an uneducated decision 
maker. In Arb/Med, the parties must use full discovery 
and witness preparations again, go through the trial or 
arbitration, and then resort to the “cost effi cient method 
of mediation.” Many believe that economic waste alone, 
aside from other more esoteric issues of ex parte commu-
nication, disclosure, etc. is the reason for limited use of 
these hybrids in construction. 

The AAA Construction Industry Arbitration Rules 
address the possibility of a mediation that occurs after an 
arbitration has been commenced. Rule 10 of theses Rules 
states:
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not arbitration. If the parties choose binding arbitration, 
the parties may also choose their own provider of arbitra-
tion services. 

Even in the event the parties, either consciously or 
simply by failure to make a choice, end up “defaulted” 
into litigation, the parties can always agree after execution 
of the contract or when the dispute arises to submit their 
disputes to arbitration. And, if the parties choose to arbi-
trate their disputes, the default selection for the arbitra-
tion forum remains the American Arbitration Association 
(the “AAA”). Of course, the parties may agree otherwise 
in their contract.

The A201-1997 expressly prevented a party from join-
ing the Architect as a party in any dispute between the 
Owner and the Contractor. Many owners objected to 
these special protections afforded to the Architect. To ad-
dress these concerns, the A201-2007 allows the Architect, 
or any other party “whose presence is required if com-
plete relief is to be accorded in arbitration,” to be joined in 
any dispute between the Owner and the Contractor that 
involves a “common question of fact or law.”

Joinder and Consolidation
Because a construction project involves signifi cant 

interaction among many different parties, it is important 
to discuss consolidation and joinder in this context.

The 2007 AIA A201 document, in contrast to previous 
AIA documents, on the topic of consolidation and joinder, 
now provides as follows:

§ 15.4.4 CONSOLIDATION OR JOINDER 

§ 15.4.4.1 Either party, at its sole discre-
tion, may consolidate an arbitration con-
ducted under this Agreement with any 
other arbitration to which it is a party 
provided that (1) the arbitration agree-
ment governing the other arbitration 
permits consolidation, (2) the arbitrations 
to be consolidated substantially involve 
common questions of law or fact, and (3) 
the arbitrations employ materially similar 
procedural rules and methods for select-
ing arbitrator(s).

§ 15.4.4.2 Either party, at its sole discre-
tion, may include by joinder persons or 
entities substantially involved in a com-
mon question of law or fact whose pres-
ence is required if complete relief is to 
be accorded in arbitration, provided that 
the party sought to be joined consents in 
writing to such joinder. Consent to arbi-
tration involving an additional person 
or entity shall not constitute consent to 
arbitration of any claim, dispute or other 

Dispute resolution procedures are located in Article 
15 of the AIA A201-2007 General Conditions Document 
and Article 12 of the ConsensusDOCS 200 General Con-
ditions Document. While there are similarities between 
the two document schemes, there are also differences 
concerning dispute resolution procedures, outlined 
below.

AIA A201 General Conditions 2007 Dispute 
Resolution Procedure

AIA Document A201–2007 is adopted by reference 
in owner/architect, owner/contractor, and contractor/
subcontractor agreements in the Conventional (A201) 
family of documents; thus, it is often called the “key-
stone” document. This document, A201–2007, replaces 
AIA Document A201–1997, which expired May 31, 2009, 
although there are still many construction disputes as yet 
unresolved that are based on the earlier documents. 

Under the earlier AIA documents, dispute resolution 
was placed in Article 4, relating to duties of the Architect, 
who was to be the fi rst entity the parties should look to 
in the event of a dispute. However, under the 2007 AIA 
A201 document, dispute resolution has been moved to 
a new Article 15, regulating “claims.” Under this new 
section, the parties can elect to have all “claims” decided 
upon by an Initial Decision Maker, commonly referred to 
as a “neutral.” This takes the architect out of the some-
times awkward position of having to resolve initial dis-
putes while being paid by the owner, which could lead to 
a suspicion of bias. The Architect remains the Initial Deci-
sion Maker if the parties do not identify a different Initial 
Decision Maker. If a party does not agree with the deci-
sion of the Initial Decision Maker, the party may demand 
mediation and then dispute resolution in the forum pro-
vided under the contract.

Regarding mediation under the AIA A201-2007, 
the parties, not the Architect (or Initial Decision Maker) 
control when parties can demand mediation. Under the 
1997 A201, the Architect could state that the Architect’s 
decision would be fi nal and binding if neither party de-
manded mediation within 30 days of the decision. Under 
the 2007 A201, within 30 days after the Architect’s deci-
sion, either the Owner or Contractor can attempt to make 
the Architect’s decision fi nal and binding by serving the 
other with a notice that the Architect’s decision will be fi -
nal and binding if the other party does not fi le a demand 
for mediation within 60 days after the initial decision.

Another signifi cant change to the dispute resolution 
procedures in the 2007 AIA document is to allow greater 
up-front fl exibility by the parties in determining whether 
to go to litigation, mediation or arbitration. The new 
documents allow for selection of ADR forum as a specifi c 
election to be made by checking the appropriate box on 
the form, whether to choose “arbitration,” “litigation,” or 
“other”. If no box is checked, the default is litigation, and 
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a claim shall be parties to the same dis-
pute resolution procedure. Appropriate 
provisions shall be included in all other 
contracts relating to the Project to provide 
for the joinder or consolidation of such 
dispute resolution procedures.9

Without delving into a complete analysis of this topic 
in this white paper, suffi ce it to say that there are ap-
propriate circumstances where a non-signatory may be 
joined in an arbitration notwithstanding his or her failure 
to have entered into an agreement to arbitrate. This is par-
ticularly signifi cant in the context of a construction case 
where there may be multiple parties whose presence may 
be required in an arbitration in order to achieve an expe-
dient and fair resolution.

ConsensusDOCS and Dispute Resolution
The ConsensusDOCS now include more than 90 

contract agreements and forms that address all major 
project delivery methods, and publish the industry’s fi rst 
standard integrated project delivery (IPD) agreement and 
Building Information Modeling (BIM) document.

According to Brian Perlberg, Executive Director and 
Senior Counsel to ConsensusDOCS:

Unlike the American Institute of Archi-
tects (AIA) standard documents, which, 
not coincidentally, make the architect the 
pivotal party of all construction contracts, 
the ConsensusDOCS require direct party 
communications and emphasize dispute 
avoidance. The contracts attempt to build 
positive relations to resolve problems be-
fore they become intractable, rather than 
force the architect into the middle of the 
ring as the third-person. In addition, the 
owner determines if they want to pay a 
design professional to serve as an “im-
partial” decision maker and administra-
tive manager. The ConsensusDOCS draft-
ers see an owner not simply as a check-
payer, but rather a potentially actively 
engaged participant, who has the most to 
gain or lose in the success of a completed 
project.10

Article 12 of the ConsensusDOCS 200 deals with 
Dispute Resolution. In contrast to AIA Document A201, 
the ConsensusDOCS does not employ an Initial Decision 
Maker, but focuses on direct discussions between the 
Contractor and the Owner. ConsensusDOCS requires the 
contractor and owner, or their respective representatives, 
to engage in good faith direct discussions. If the parties 
cannot resolve the dispute within fi ve (5) days, then the 
parties’ senior executives must meet within fi ve (5) days 
to attempt to resolve the issue. If the matter remains un-

matter in question not described in the 
written consent.

§ 15.4.4.3 The Owner and Contractor 
grant to any person or entity made a 
party to an arbitration conducted under 
this Section 15.4, whether by joinder or 
consolidation, the same rights of joinder 
and consolidation as the Owner and 
Contractor under this Agreement.

The AAA Construction Division Rules have a unique 
procedure (not found in the Commercial Rules), under 
Rule 7, allowing for a separate arbitrator, one who is not 
the arbitrator on any of the pending cases, to decide is-
sues relating to consolidation of related arbitrations or 
joinder of parties. The purpose of this independent con-
solidation/joinder arbitrator is to avoid any confl ict of 
interest an arbitrator already appointed to a case might 
have.

As a general proposition, and under the AIA provi-
sions, a person who is not party to an arbitration agree-
ment may not be joined in the arbitration without that 
party’s written consent. However there are some excep-
tions to this.

In 1995 the Second Circuit Court of Appeals set 
forth the circumstances in which a non-signatory may be 
joined to an arbitration, stating: 

Arbitration is contractual by nature...It 
does not follow, however, that under the 
[Federal Arbitration] Act an obligation 
to arbitrate attaches only to one who has 
personally signed the written arbitration 
provision. This court has made clear that 
a non-signatory party may be bound to 
an arbitration agreement if so dictated by 
the ordinary principles of contract and 
agency. Thomson-CSF, S.A. v. American 
Arbitration Assoc. and Evans & Sutherland 
Computer Corp., 63 F.3d 773, 766 (1995).

The court identifi ed fi ve principles under which a 
non-signatory can be bound by an arbitration agreement: 
Estoppel, Incorporation by Reference, Assumption, Agen-
cy, Veil Piercing/Alter Ego. Id. 

Likewise, in Meyer v. WMCO-GP L.L.C., 211 S.W.3d 
302, 305 (Tex. 2006), the Texas Supreme Court concisely 
explained the doctrine of estoppel and held that any per-
son (including a non-signatory) claiming a benefi t from a 
contract containing an arbitration agreement is equitably 
estopped from refusing to arbitrate. 

As a point of interest, the ConsensusDOCS 200 and 
240 explicitly require joinder of all necessary parties:

The Owner and the Architect/Engineer 
agree that all parties necessary to resolve 
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dispute. New York Courts have allowed Lienors to com-
mence a Lien Foreclosure proceeding as demanded but 
then institute a stay of proceedings until the arbitration 
proceedings have been concluded.

8. Expanded Role for Arbitration under 2010 
Revised Prompt Pay Act in New York

On September 8, 2009, New York Gov. David Pater-
son signed into law amendments to the state’s Prompt 
Payment Act (the “Prompt Pay Act”) intended to create 
broader enforcement mechanisms for the benefi t of con-
tractors, subcontractors, suppliers and laborers. N.Y. Gen. 
Bus. Law § 756-a (Consol. 2010). Among other things, 
the revised Act broadened its applicability by reducing 
the minimum cost threshold for applicability from an ag-
gregate value of $250,000 to $100,000, and it also changed 
certain size requirements for applicable construction 
contracts.

With reference to arbitration, the amendments allow a 
contractor, subcontractor or supplier to use arbitration as 
a permissive remedy for nonpayment. Where an owner, 
contractor or subcontractor does not make a timely pay-
ment, the aggrieved contractor, subcontractor or supplier 
can resort to binding arbitration to resolve the payment 
dispute. The nonpaying party can be required to par-
ticipate in binding arbitration under the auspices of the 
AAA. First, the aggrieved party must provide written no-
tice of nonpayment and attempt to resolve the matter. If 
a resolution is not reached by the parties within 15 days, 
the contractor, subcontractor or supplier has the option of 
mandating expedited and binding arbitration. N.Y. Gen-
eral Business Law Section 756-b (3)(c) et seq. 

The parties may not contract to opt out of the arbi-
tration requirement. A provision in the parties’ contract 
providing that arbitration is unavailable to one or both 
parties is void and unenforceable under N.Y. GBL Sec-
tion 757(3). Thus, a nonpaying party can now be required 
by statute to participate in binding arbitration under the 
auspices of the American Arbitration Association, even 
though its construction contract does not contain an arbi-
tration provision.

9. New York Arbitration Law, CPLR Article 75

In New York, Article 75 of the Civil Practice Law and 
Rules governs arbitration, and the New York practitioner 
should review this statute when involved in arbitrations 
in that jurisdiction. There are certain procedural limita-
tions contained in Article 75, for example, N.Y. CPLR 
Sec.7503(c), which states, “An application to stay arbitra-
tion must be made by the party served within twenty 
days after service upon him of the notice or demand, or 
he shall be so precluded.” The practitioner is advised to 
thoroughly review CPLR Article 75 whenever involved 
in an applicable proceeding in New York, as there are a 
number of technical requirements regarding form of ser-
vice, etc. that should be considered.

resolved after fi fteen (15) days from the date of the fi rst 
discussion, then the parties must submit the dispute to 
“mitigation” or mediation, depending on their selection 
in the contract. 

In mitigation, the parties submit the dispute to either 
a Project Neutral or a Dispute Review Board. After a dis-
pute is referred to the Project Neutral/Dispute Review 
Board, it issues nonbinding fi ndings within fi ve (5) busi-
ness days. If the Project Neutral/Dispute Review Board 
fails to issue nonbinding fi ndings or if the matter remains 
unresolved after issuance of the fi ndings, then the parties 
move on to either binding arbitration or litigation. It is 
noteworthy that Section 12.3 of ConsensusDOC 200 al-
lows for the mitigation nonbinding fi nding to be able to 
be introduced as evidence at a subsequent binding adju-
dication of the matter.11

If the parties are unable to resolve the dispute 
through direct discussions and have not selected a dis-
pute mitigation procedure, then the dispute is submitted 
to mediation within thirty (30) business days of the mat-
ter fi rst being discussed and must conclude within forty-
fi ve (45) days of the matter fi rst being discussed. The 
mediation should use the current Construction Industry 
Mediation Rules of the AAA, or the parties may mutually 
agree to select another set of mediation rules.12 Should 
mediation be unsuccessful, then the parties may pursue 
arbitration or litigation. If arbitration is selected, the AAA 
rules in effect at the time of the proceedings are used as 
the procedure for the arbitration.

One important distinction between the AIA and 
ConsensusDOCS on the topic of arbitration or litigation 
is worth mentioning: referring to both arbitration and 
litigation, the ConsensusDOCS 200, Section 12.5.1 states 
that “[t]he costs of any binding dispute resolution pro-
cesses shall be borne by the non-prevailing Party, as de-
termined by the adjudicator of the dispute.” “Costs” are 
not expressly defi ned, but it appears that this provision 
requires that the loser pay the winner’s attorney’s fees.13

7. Preserving Mechanic’s Lien Rights in Arbitration

The ability to fi le a Mechanic’s lien as security for un-
paid labor and material utilized on a project is a security 
mechanism which is unique to the construction industry. 

In New York the courts have held that an arbitrator’s 
jurisdiction to adjudicate disputes does not extend to 
granting of a Mechanic’s Lien foreclosure relief. However 
an Arbitrator’s factual and legal award on the underly-
ing facts upon which the Mechanic’s Lien is premised, 
may be found determinative of the facts and law in a Me-
chanic’s Lien Foreclosure Action thus providing for an 
opportunity to apply for Summary Judgment.

There have also been efforts to issue a Demand to 
Foreclose a Lien in Supreme Court under the Lien Law in 
order to preclude a Lienor’s ability to utilize the contrac-
tual arbitration clause for adjudication of the underlying 
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gation procedure or to mediation, the Parties shall 
submit the matter to the binding dispute resolution 
procedure designated herein.

(Designate only one:) ____ Arbitration using the cur-
rent Construction Arbitration Rules of the American 
Arbitration Association or the Parties may mutually 
agree to select another set of arbitration rules. The 
administration of the arbitration shall be as mutually 
agreed by the Parties.

—Litigation in either the state or federal court hav-
ing jurisdiction of the matter in the location of the 
Project.

§ 12.5.1 The costs of any binding dispute resolution 
procedures shall be borne by the non-prevailing Par-
ty, as determined by the adjudicator of the dispute.

John Rusk, jrusk@constructivedecisions.com, 
is the president of Constructive Decisions Inc. and 
Rusk Renovations Inc. He is an industry professional 
mediator and arbitrator, practicing through the 
American Arbitration Association in New York City. 

Walter Breakell Esq., wbreakell@breakell-law.com, 
has been a mediator and arbitrator for over 25 years. His 
Albany N.Y. legal practice focuses on the mediation, 
arbitration and litigation of Construction disputes.

Amy K. Eckman, Esq., amy.k.eckman@gmail.com, is 
an attorney and AAA neutral arbitrator, and has spent 
over 25 years as owner of a construction company.
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smoker agreeing to smoke only at designated times 
on weekends, when the other family was generally 
away. and establishing a procedure to communicate 
with each other should future diffi culties arise.

2. Disputes between Owners and Boards. Mediations 
often involve multiple parties, such as owners, 
managing agents, boards and insurance companies. 
In a dispute involving a shareholder and the Board, 
workers hired by the Board left a tarp off the roof 
during roof repair. The roof fl ooded and caused 
major leaking into the shareholder’s apartment. 
Dampness and mold spread through the apart-
ment, which was confi rmed by the Board’s tester. 
Ultimately, the mold was abated, which required 
that the shareholder move out of her apartment and 
live in a hotel. The parties negotiated a restoration/
repair schedule. Thereafter, a second dispute oc-
curred—who was responsible for repair to faulty 
windows—and the parties reached an impasse. The 
Board sued the shareholder for eviction in New 
York City Civil Court based on nonpayment of 
maintenance which had been withheld since shortly 
after the roof fl ood. During the court dispute and 
negotiations, the Bank agreed to pay the share-
holder’s maintenance and to suspend foreclosure 
since the parties were attempting resolution, which 
relieved pressure for both the shareholder and the 
Board. With the effective help of the mediator and 
the commitment of the parties, the parties settled 
the case. The mediator was skilled at discerning 
each party’s points, fi nding areas of compromise, 
and facilitating performance by the parties of work 
needed to resolve the problem. After these impor-
tant details were resolved, the parties and lawyers 
fi nished negotiating the agreement and the case 
settled. 

 Another dispute between the Board and an owner 
involved a small condominium in which one owner 
used the unit as a short-term boarding house or 
hotel, allowing unscreened, unsupervised people to 
stay for short periods of time. This caused serious 
safety, noise and wear and tear issues as well as po-
tential problems with laws regarding occupancy for 
the condominium. The Board sued the owner. The 
owner counterclaimed alleging that the Board failed 
to make necessary repairs and properly maintain 
the common areas and refused to provide required 
fi nancial reports, making the apartment diffi cult 
to sell. In mediation, the persistent guidance of the 
mediator helped the parties craft a solution satisfac-

Arbitration and mediation are so widely used that they 
should no longer be thought of as “alternative” We review 
the benefi ts of mediation and arbitration generally and 
how they can serve to improve your client’s experience in 
resolving disputes in the fi eld of Cooperatives, Condomini-
ums and Homeowners Associations and lead to a better 
outcome.1

Although arbitration is used in a variety of commercial 
disputes, it has not been a fi rst choice in disputes involving 
cooperatives and condominiums.2 Among other obstacles, 
the parties are often reluctant to give up their day in court. 
Boards, in particular, may not wish to broaden the limited 
grounds permitted for challenging their decisions, pursu-
ant to the “business judgment” rule.3

Mediation, on the other hand, has broad potential for 
effective use. Unlike commercial disputes, which are often 
(but not always) centered on money, cooperative and con-
dominium confl icts can span a broad spectrum of legal and 
non-legal issues. Controversies may involve powers and 
duties of Boards, contents of bylaws, cooperative proprie-
tary leases and condominium declarations, responsibilities 
of managing agents, contractors, suppliers and profession-
als, and law and regulation regarding use and division of 
space, etc. Also, powerful emotions may be involved, no-
tably those of owners, whose spaces are used as homes for 
the owners and their families, who each may believe that 
“my home is my castle,” and may not consider the impact 
of behavior on a neighbor. 

1. Disputes among Owners.4 Disputes among owners 
such as those concerning smoking, noise, cleanli-
ness, use of apartments or other annoyances, are 
some that frequently arise and are particularly 
well-suited to mediation. Each party would have an 
opportunity to express his/her point of view, and to 
hear and understand the other’s concerns. Also, the 
parties would retain control of the process and craft 
a solution which would fi t their lifestyles, interests 
and concerns.

 An example of a dispute between owners resolved 
in mediation involves cigar-smoking on the ter-
race by an owner which affected the owner of the 
identical unit with a terrace in the same line directly 
above. The owner above had asthmatic children 
who were badly affected by the smoke rising from 
the lower unit. Prior attempts to talk with each 
other had resulted in shouting matches and insults. 
In mediation, the parties expressed their anger 
and were able to hear each other’s concerns. The 
mediator quickly helped resolve the issue, with the 

Successful Resolution of Cooperative, Condominium and 
Homeowners Association Disputes
By Gail R. Davis and Walter Goldsmith
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far under utilized, to promote effi cient and harmonious 
operation, and add to the quality of life of owners.

Endnotes
1. The Cooperative & Condominium Committee of the New York 

City Bar has developed a Model Mediation Provision for adoption 
by Boards as a House Rule of a Co-op or Rule and Regulation of 
a Condominium which will be posted on its website which states: 
“It is Board policy that all disputes between or among residential 
unit owners or occupants be submitted to non-binding mediation. 
Parties are encouraged to speak with their respective insurance 
companies and may engage legal counsel. All parties are required 
to act in good faith including attendance by an individual with full 
settlement authority at the initial session of mediation for up to one 
full business day. Any written agreement entered into between or 
among the parties shall be enforceable in accordance with its terms 
provided it does not confl ict with the proprietary lease or condo-
minium by-laws.” The committee also endorses the use of media-
tion in other appropriate disputes such as those involving owners, 
boards and third parties. See www.nycbar.org and click on Media & 
Publications—Real Estate Forms. 

2. Much of the following applies to homeowner association disputes. 
However, unlike cooperatives and condominiums, homeowner 
associations consist of individually owned homes, with owners 
sharing the expenses of maintaining common areas, such as roads 
and recreational facilities. Despite compartmentalized ownership of 
units, association by-laws may contain restrictive provisions regard-
ing such items as the nature, composition and color of exteriors of 
homes; detailed requirements regarding use of recreational facili-
ties; and use and maintenance of lawns, porches and other areas 
appurtenant or adjacent to homes. These arrangements introduce 
a panoply of potential disputes, including those connected with 
permitted uses of homes and common areas by owners and boards; 
displays of holiday decorations, religious articles and even Ameri-
can Flags in and around exteriors of homes; issues arising from 
subleasing; respective rights and obligations of Boards and owners, 
notably those involving structural items such as roofs and unit 
exteriors; and remedies available to boards where owners violate 
governing documents or rules and regulations of the association. As 
with disputes within cooperatives and condominiums, mediation is 
of potential use, bearing in mind differing emphasis and dynamics 
arising from restrictions and limitations placed by associations on 
rights and prerogatives traditionally associated with ownership of 
real property.

3. The “business judgment” rule (Matter of Levandusky v. One Fifth Ave., 
Apt. Corp., 75 N.Y.2d 530 [1990]) applicable to the board of direc-
tors of cooperative and condominium corporations, limits a court’s 
inquiry “to whether the board acted within the scope of its authority 
under the bylaws (a necessary threshold inquiry) and whether the 
action was taken in good faith to further a legitimate interest of the 
condominium. Absent a showing of fraud, self-dealing or uncon-
scionability, the court’s inquiry is so limited and it will not inquire 
as to the wisdom or soundness of the business decision.” Schoninger 
v. Yardarm Beach Homeowners’ Assn., Inc., 134 A.D. 2d 1, 9 (1987).

4. Some of these examples of Disputes among Owners and Disputes 
Between Owners and Boards are taken from disputes heard and 
resolved in mediation through the New York City Bar Association’s 
Coop/Condo Mediation Project. See www.nycbar.org/pdf/medi-
ate.pdf.

Gail R. Davis, Esq. gdavis@resolutionsny.com, of 
Resolutions NY Inc., is a mediator and dispute resolution 
consultant concentrating in commercial, real estate, 
employment and relationship disputes. 

Walter Goldsmith, Esq., wdg@gfl aw.com, of 
Goldsmith & Fass, is a practitioner and mediator in real 
estate, commercial and securities matters. 

tory to both parties in which the owner decided to 
put the unit on the market and to abide by some 
restrictions until it sold, and the Board agreed to 
make basic repairs and furnish reports to the unit 
owners. The dispute was successfully resolved, and 
the litigation was settled. 

3. Disputes among the Board, Contractors and Third 
Parties. These most often are connected with 
construction and repairs of units or common ar-
eas. Leaks are frequent culprits. In a recent case 
spanning fi ve years, the owner of a penthouse 
unit constructed a “greenhouse” in his unit. The 
greenhouse consisted of enclosure by the unit 
owner of terrace space already appurtenant to the 
apartment. The construction was done with the 
consent of the Board, conditioned on the provisions 
of an “Alteration Agreement” between the Board 
and the owner, which contained various rules and 
limitations regarding the work. A leak occurred, 
allegedly emanating from the greenhouse into the 
apartment of the owners on the fl oor below. The 
leak caused substantial damage to the apartment, 
including falling plaster in a bedroom intended 
for the owners’ new born child. The owners of 
the apartment below sued the Board, the pent-
house owner, the managing agent, the contrac-
tors, architects and engineers hired by the Board 
to correct the problem. The penthouse owner also 
sued, alleging damage to his unit resulting from 
failure to cure the leak. Of course, multiple insur-
ers were also involved. Obviously, mediation of 
these matters is complex and diffi cult. Favorable 
results, however, can often be obtained by joint 
negotiations with the insurers. The insurers must 
be induced to agree on their respective liabilities 
regarding the loss so as to generate funds required 
to resolve the case. In cases where global settlement 
cannot be accomplished, separate settlements may 
be reached with individual parties. Obviously the 
process may be protracted, and requires consider-
able skill and persistence of the mediator. 

Conclusion
Joint ownership/living arrangements, such as coop-

eratives, condominiums and homeowners associations, 
are fertile fi elds for knotty disputes that may disrupt or-
derly administration, impose debilitating costs upon own-
ers and reduce the value of units. Resolution of disputes 
by means other than litigation is economical, effi cient and 
avoids bitterness that can arise from long term, virulent 
feuds. Mediation gives parties an opportunity to be heard 
in a confi dential setting, and to participate in crafting solu-
tions fi tted to their interests and lifestyles. The mediation 
process enables the parties to maintain and perhaps en-
hance their relationships promoting peaceful co-existence 
in the community. Mediation affords a powerful tool, thus 
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mother’s residence going forward and decision making 
authority regarding the mother’s fi nances and health care. 

The brother was threatening to go to court to have 
a guardian appointed for the mother unless the sister 
agreed to his plan of action. Realistically the sister did not 
have the funds to fi ght the brother in court.

Clearly this situation cried out for mediation. It is not 
atypical of a sibling dispute over the care of an elderly 
parent. While each case has its own nuances, the pent-
up emotions of years of rivalry come to the fore in these 
types of disputes. In sibling disputes concerning a parent 
the emotional levels and complexities that are routine in 
stranger-based civil litigation only escalate. To promote 
a dialogue that will result in a resolution, the formalities 
and strictures of an adversary proceeding in a court are 
certainly against the best interest of the parties. 

Family disputes are rarely black and white. They are 
inherently fi lled with gray and thus solution creativity 
that mediation can bring about is appropriate. On top of 
this, mediation is quick, certainty results and participants’ 
own input results in formulating the outcome. Most me-
diations take months, not years. A mediator will devote 
as much time as needed to helping the parties achieve an 
Agreement that will be benefi cial. Good mediators are 
persistent and creative and do not give up until a settle-
ment is reached.

Benefi ts of Using Mediation to Resolve 
End-of-Life Disputes
By Barbara Mentz

As lawyers, we are always seeking to provide our 
clients with a win. But, what does it mean to “win” for a 
client in an end-of life dispute and how can mediation by 
a well-trained neutral mediator qualifi ed to mediate end-
of-life disputes be of benefi t to lawyers representing a cli-
ent in such disputes?

The benefi t of early mediation by a qualifi ed neu-
tral mediator in an end-of-life dispute is perhaps best 
illustrated by the infamous debacle of over six years of 
litigation involving Terri Schiavo, who was in a persis-
tent vegetative state being kept alive by a feeding tube. 
Although Terri Schiavo was a young woman, the issue 
involved whether to remove the feeding tube, which 
would result in her death, an issue that also arises in end-
of–life disputes involving elderly patients. The lengthy 
and protracted litigation in the Schiavo case involved, 
among other things, the Florida State Courts, petitions to 
the United States Supreme Court, a stay by the governor 

Sibling Disputes Concerning Care
of a Parent
By Mark J. Bunim

These are the facts of a case I recently mediated. A 
brother and sister were involved in a long-running dis-
pute concerning the care of their elderly mother. The 
brother and sister are in their 60s and the mother in her 
mid-90s. The mother lives in New York, the brother in 
Seattle and the sister in rural Pennsylvania. The mother’s 
faculties are fading fast and the sister has always been 
much closer to the mother and wants the mother to come 
live with her.

The brother is a wealthy business executive and the 
sister has very little money. Neither is married although 
they have live-in companions. It is safe to assume that in 
addition to the brother and sister truly disliking each oth-
er, the companions do as well. The sister owes the brother 
about $1 million for loans he has made to her over time. 
The brother is fi nancially savvy but the sister has a lot of 
trouble dealing with money and budgets.

The mother needs 24/7 care. The sister wants to be 
paid a salary to take care of the mother [they now have 
full time aides]. The aides are paid by the mother’s assets 
which will run dry if the mother lives more than another 
year. The mother’s only non-liquidating asset is her large 
home in suburban New York City. If the mother moves 
to live with the sister, they could sell the house but that 
would also dissipate the mother’s estate. The brother 
will not agree to pay the sister anything for caring for the 
mother and he wants her to stay in her New York home. 

The sister runs the mother’s business which involves 
the management and collection of royalties from the 
mother’s career. She wants to continue doing that and to 
receive a stipend for her hours. 

The mother’s will divides everything 50/50, but there 
are, by subsequent agreements, set-offs in favor of the 
brother for sums owed to him. The brother also holds the 
second mortgage on the sister’s house.

The sister comes to New York every two-three weeks 
to see the mother, supervise her care and work with the 
aides. She wants to be reimbursed for her travel from the 
mother’s “pot.” The brother comes to visit about twice 
per year.

The sister is seeking a reduction in her loan balance 
[from her 50% of the estate] for her “care-giving time,” in 
addition to the dispute concerning the location of their 

Benefi ts of the Use of Mediation in Elder Law
Related Disputes
By Mark J. Bunim, Barbara Mentz, Leona Beane and Clare A. Piro
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tent patient with the opportunity for autonomy and self 
determination short of litigation. Absent mediation, the 
patient may never express his or her true feelings that the 
choice being made is out of fear of being a burden to oth-
ers, fi nancial concerns over treatment or costs, mistrust of 
the medical profession, a misunderstanding of the medi-
cal prognosis or life sustaining treatment or other reasons. 

When a patient is not competent, the mediation 
process allows the parties to the dispute to focus on the 
patient’s best interest. The mediation process affords the 
parties the opportunity to express and discuss their emo-
tions, interests, values and concerns in a considerably less 
contentious atmosphere than a litigation setting. A media-
tor, having heard the participants and observed their per-
sonalities and attitudes, can facilitate the parties’ under-
standing of each other’s interests and concerns, including 
ethical and moral issues and religious beliefs, facilitate 
the parties understanding of the medical information and 
remove mistrust. 

Because the mediation process encourages the parties 
to discuss with each other their concerns and feelings, it 
allows the parties to feel that they have been heard and 
their positions acknowledged. This process can facilitate 
the parties achieving a resolution that is best for the pa-
tient while alleviating some of their own fears, concerns 
and feelings. These candid and open discussions can also 
aid the grieving process which may well have begun be-
fore the patient dies.

Not all mediations involving end-of-life disputes will 
be resolved through the mediation process, and compro-
mises on ethical and legal issues involving laws, rules or 
regulations cannot always be made. Even if there is no 
resolution short of litigation, having engaged in the medi-
ation can provide a win for your client. The result of hav-
ing fi rst utilized the mediation process may be a short-
ened, less adversarial litigation. More importantly, media-
tion can serve as an effective method for all participants 
to work through their feelings, interests and concerns, to 
focus on the patient’s needs, desires and autonomy and to 
deal with the grieving process.

Guardianship Disputes
By Leona Beane

A guardianship proceeding pursuant to Article 81 of 
the Mental Hygiene Law can become extremely conten-
tious as it is an adversarial proceeding; the extensive 
litigation can get out of hand, requiring the parties to pay 
excessive fees as part of the litigation. The tool of media-
tion should be considered to assist in the resolution of a 
litigated guardianship proceeding. 

A court is limited to statutory solutions—should a 
guardian be appointed; what powers should be granted 
pursuant to article 81 of the MHL. Mediation focuses on 

of Florida overriding a Florida court’s order to remove 
the feeding tube, intense media scrutiny, intervention by 
interest groups and, worst of all, seven years of agony 
and tearing apart family relationships.

End-of-life disputes involving the elderly can arise 
in situations such as the Schiavo situation, or its mirror 
image, whether to insert a feeding tube to sustain life as 
well as whether to have a life-saving operation or wheth-
er to engage in a course of treatment such as radiation or 
chemotherapy.

Those embroiled in end-of-life disputes in addition 
to the patient, whose interest is paramount, can include 
family members, guardians, friends, hospitals, hospi-
tal ethics committees, doctors, caregivers and political, 
religious and other organizations. These emotionally 
charged and complex disputes may pit any combination 
of parties against each other, each with his, her or its own 
agenda involving conscious and subconscious interests, 
feelings and concerns. The benefi ts of mediation in end-
of-life disputes make mediation a most appropriate meth-
od to resolve these disputes.

Mediation offers the parties the opportunity at the 
earliest stages of an end-of-life dispute, where time is 
truly of the essence, before litigation begins and the par-
ties are entrenched in their positions, to come to a timely 
resolution that is in the best interest of the patient. 

The mediation process can afford the parties the nec-
essary privacy, rather than having a case proceed under 
public scrutiny through the court system, in a protracted 
adversarial proceeding, often at signifi cant fi nancial costs 
and fractured family relationships.

A skilled and well-trained neutral mediator, qualifi ed 
to mediate end-of life-disputes, who should be trained in 
bioethics, encourages the parties, including a competent 
patient, to identify the feelings, interests and concerns 
that really underlie their positions. These may involve 
anger or frustration, feelings of guilt, fear of loss, differ-
ing ideas about death with dignity, different interpreta-
tions of a non competent patient’s actions, exhaustion 
of a caregiver, religious beliefs, moral values, ethical is-
sues, fi nancial costs of life sustaining treatment, cultural 
differences between generations of family members or 
between family members and physicians or hospitals, a 
misunderstanding of the medical condition, treatment or 
prognosis, a mistrust of physicians or hospitals, a hospi-
tal or physician’s concerns over liability, sibling rivalries, 
or a combination of these and many other feelings or 
concerns. 

Most courts and family members support a compe-
tent patient’s right of autonomy and self-determination to 
choose. Where disputes arise, whether because of family 
members or a doctor who declines to undertake life sus-
taining procedures or declines to withdraw life sustaining 
procedures, the mediation process can provide a compe-
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the court is fi nished with that case, but not so with 
guardianships. A guardian is required to fi le an annual 
report each year (which might create controversy over 
expenditures); any major expenditure of the guardian 
may require a further hearing, such as, e.g., purchase of a 
house, sale of a house, purchase of major equipment for 
the ward; changes in the living conditions if at a specifi c 
nursing home, and for many other proceedings within the 
guardianship. Each of these proceedings seeking further 
court permission may entail further litigation between the 
relatives. Also, at the termination of the guardianship, the 
guardian must fi le a fi nal report and account with notice 
to interested parties. That proceeding many times entails 
further litigation, regarding the expenditures that were or 
were not made, the investments, and everything else. 

Mediation can be extremely useful whenever any 
of those proceedings are instituted with contentious 
litigation.

Many times courts appoint co-guardians. Sometimes 
there is contention between the co-guardians that could 
provide for litigation. Mediation can be very useful in this 
situation as well, if it is provided that the co-guardians 
are required to proceed with mediation fi rst before mak-
ing any application to the court. 

Many guardianships are commenced for improper 
motives. I was once involved in a proceeding wherein the 
elderly lady had 4 children—the 4 children were arguing 
over the mother’s estate plan. When one side was very 
unhappy, the son commenced a guardianship proceeding 
against his mother. That proceeding entailed very large 
amounts being unnecessarily expended. The dispute was 
really a pre-probate dispute among the children. But, 
the guardianship proceeding unnecessarily brought the 
mother into the dispute, causing her great grief, and caus-
ing everyone to expend large sums of money. That pro-
ceeding was very suitable for mediation.

Benefi ts of Mediation in Elder Care Law—
Hearing the Voice of the Elder Person
By Clare A. Piro

Other parts of this article address the benefi ts of me-
diation in guardianships, meeting end-of-life decisions 
and in resolving disputes as to care of the elder person 
among family members. They all have in common the fact 
that the process of mediation insures that the family actu-
ally hears the voice of the elder person.

How many of us have had meetings with our clients 
and their children where the children completely take 
over the session, speaking for, and even over, their parent, 
often as if the elder person is not even present? Mediation 
takes the exact opposite approach and emphasizes that 
the client is the elder person who has a voice which de-
serves to be heard and respected.

solving the problem, and allows the persons involved to 
search for more creative responses. Before appointing a 
guardian, the court must determine if the appointment 
is necessary to provide for the personal needs and/or to 
manage the property and fi nancial affairs of the “alleged 
incapacitated person” (AIP), and in addition, that the AIP 
agrees, or that the AIP is “incapacitated.” The determi-
nation of “incapacity” is based on clear and convincing 
evidence that the AIP is likely to suffer harm because 
the AIP is unable to provide for his or her own personal 
needs and/or property management and cannot ade-
quately understand and appreciate the nature and conse-
quences of such inability. To prove by clear and convinc-
ing evidence is a very high standard. In many situations 
the guardianship proceeding can become embroiled in 
convoluted contentious litigation. Sometimes the ward 
(AIP) really needs a guardian, but because of the exten-
sive litigation, the petitioner was not able to meet that 
standard, and thus a guardian was not appointed, when 
perhaps it would have been benefi cial to have a guardian 
who would provide assistance to the ward. 

The issue of incapacity itself should not be decided 
by mediation, because this is a legal issue requiring a 
decision by a judge. Thus, there must be a court deter-
mination of incapacity before a guardian is appointed. 
But, if all the other issues are resolved by a mediated 
agreement, any necessary hearing should proceed quite 
smoothly. 

With the use of mediation, there may be additional 
alternatives for the court, such as a very limited guard-
ianship, authorized to provide whatever is needed to as-
sist the AIP, and nothing further, and there does not have 
to be a determination of “incapacity.” 

Sometimes there is a “power struggle” among mem-
bers of a dysfunctional family seeking to acquire control 
over the elderly or disabled person. Quite frequently 
there are many ongoing disputes among family mem-
bers. The legal issues presented in court are usually 
not the underlying issues causing the family turmoil. 
Sometimes there are no contested legal issues, but there 
are still family disputes or concerns that need to be 
addressed. 

In a family situation, even though there may be 
many disputes between the siblings or other relatives 
(nieces, nephews, cousins, etc), they may still prefer to 
keep it “private”—they don’t want to air all their family 
disputes in a courtroom in a litigated court proceeding. 
Many of these individuals have never been involved 
in any court proceeding, and this is their fi rst encoun-
ter—involving guardianship for their mother. In such 
situations, mediation may provide the necessary tool to 
address the concerns of all the family members.

Guardianship proceedings are quite different from 
other proceedings in court. In most other proceedings, 
once a decision (court Order or Judgment) is rendered, 
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that it gave the elder person a voice and respect that he or 
she may not have achieved in an adversarial process.

Financial Transactions Between the 
Parent and Children
By Leona Beane

There are many situations where disputes arise when 
there are fi nancial transactions, between a parent and 
children, and later there is a dispute as to whether the 
fi nancial transaction was a “gift” with no expectation of 
its return, or whether it was a “loan,” where there was an 
expectation of repayment with interest. 

Many of these transactions are entered into without 
the advice of counsel and without any supporting docu-
ments to determine whether there was a “loan” or a 
“gift.”

Mediation would be extremely useful in these 
situations.

Quite frequently, these types of transactions come 
to the surface in a guardianship proceeding. Sometimes 
these types of transactions also come to the surface via 
use of a power of attorney—questions being, did the 
agent under the power of attorney make proper disburse-
ments, or was there breach of a fi duciary duty?

All of these situations are ripe for mediation be-
cause they involve interpersonal disputes with extreme 
emotional confl ict. The courts really can’t handle such 
disputes in ways that will be benefi cial to all. With media-
tion, quite frequently the end result is benefi cial to all 
because creative solutions are being considered.

There are additional areas of Elder Law that lend 
themselves very well to mediation, such as disputes 
involving senior housing, neighbor disputes, assisted liv-
ing issues, grandparents and grandchildren, elder abuse, 
insurance issues, etc. Many of these are being mediated 
by community-based free mediation centers, such as the 
one in Dutchess County.

Mark J. Bunim, Esq., Bunim@Caseclosure.com, 
of Case Closure, LLC, is a mediator and arbitrator 
specializing in insurance and commercial matters as 
well as family and estate confl icts. 

Barbara Mentz, Esq., bmentz@mentz.org, is a full 
time mediator and arbitrator with broad expertise in 
many areas of practice.

Leona Beane, Esq., lbeanelaw@aol.com, is a probate 
and corporate lawyer with a concentration in mediation. 

Clare Piro, Esq., clare@mplawandmediation.com, 
of Markowitz & Piro, is a family law practitioner 
concentrating on mediation and collaborative law. 

First, the mediator needs to address the issue of the 
elder person’s ability to make decisions, keeping in mind 
that not all decisions should be treated the same. Just be-
cause a person may not be competent to make fi nancial 
decisions or live independently, he or she still has valid 
opinions as to where to live, with whom to live and who 
should be appointed to care for them. These opinions 
deserve to be heard and respected even if they are not 
determinative.

Second, the mediator will conduct the mediation in 
the manner in which it is most advantageous to the elder 
person. This means that the mediation needs to be sched-
uled in a place where the elder person would feel most 
comfortable, such as the home or nursing home, so as to 
minimize confusion. The mediation must also be sched-
uled at the time of day when the elder person is most 
cognitive and alert, typically morning. Finally, the media-
tor should ask the elder person if he or she wants a per-
son there who will be there to offer support. Not surpris-
ingly, that person is often a paid caregiver with whom the 
elder person has developed a relationship as opposed to 
a child or other relative. 

Finally, since elder care mediations are usually multi-
party sessions consisting of the elder person, a support 
person, children and possibly the children’s spouses, 
you can imagine it is diffi cult to hear the voice of anyone 
except the most aggressive person in the group. That is 
why the mediator employs a policy of checking in with 
the elder person. The mediator always remains aware of 
the elder person’s reactions, and if the mediator feels that 
the elder person is not hearing what is being said (both 
literally and fi guratively), the mediator checks in with 
him or her and uses the mediation skills of reframing and 
restating what has been said to insure that the speaker’s 
meaning is understood by all parties. Thus, the mediator 
is there to support each party’s deliberation and efforts to 
understand the other’s perspective without encouraging 
any party to adopt any particular point of view or resolu-
tion but always insuring that the elder person is part of 
the conversation. Given the number of participants, it is 
common that elder care mediation will be facilitated by 
co-mediators.

If you are familiar with mediation in general, elder 
care mediation may be very different from what you 
might expect. For instance, in divorce mediation, there 
are terms which need to be discussed and resolved in 
order for the parties to enter into a separation agreement, 
and the focus of the mediation typically is on reaching 
agreement. In elder care mediation, however, a primary 
focus is on the communication between the parties and 
the empowerment of the elder person. This will ultimate-
ly lead to the elder person’s willingness to accept an out-
come in which he or she participated in the decision mak-
ing process while the other family members are able to 
actually hear and respect the wishes of the elder person. 
Thus, mediation provided more than just a resolution in 
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The Legal Framework
The issue of the enforceability of pre-dispute 

agreements to arbitrate statutory employment claims 
was addressed by the U.S. Supreme Court in two seminal 
cases: (i) Alexander v. Gardner-Denver Co.2 and (ii) Gilmer v. 
Interstate/Johnson Lane Corp.3

In 1974, the Supreme Court held in Alexander that an 
employee could sue in federal court under Title VII for 
race discrimination notwithstanding an agreement to 
arbitrate contained in his union’s collective bargaining 
agreement. The union, the Court said, could not waive the 
employee’s statutory rights.

In 1991, the Supreme Court held in Gilmer that courts 
may compel employees to honor pre-dispute arbitration 
agreements and to arbitrate age discrimination claims. 
The arbitration agreement in Gilmer was part of an 
industry-wide application that persons who wished 
to work as brokers or registered representatives in the 
securities industry were required to sign (“U-4” forms). In 
barring Gilmer from suing the company in court for age 
discrimination, the Supreme Court expressly held that 
the unequal bargaining power as between the employer 
and the employee was irrelevant;4 and the agreement to 
arbitrate could not be set aside unless the employee could 
(a) prove “fraud in the inducement,” or (b) show that he 
was not aware of the existence of the arbitration language 
in the agreement and, therefore, did not “knowingly or 
voluntarily” enter into the arbitration agreement.5

During the 1990s, with the exception of the Ninth 
Circuit, Gilmer was applied by every U.S. Court of 
Appeals to have considered the issue, to require 
arbitration of all forms of statutory discrimination. 
Binding arbitration agreements could be contained in 
handbooks, manuals, and employers’ personnel policies 
and practices. In addition, there were numerous lower 
federal and state court decisions across the country to 
the same effect, including the New York State Court of 
Appeals’ decision in Fletcher v. Kidder Peabody & Co.6

In mid-1998, the Ninth Circuit ruled in Duffi eld v. 
Robertson Stevens & Co.,7 that the 1991 amendments to 
the Civil Rights Act of 1964 evidenced a congressional 
intention to bar arbitration of statutory discrimination 
disputes. A district court judge in Boston agreed with the 
Ninth Circuit, but the First Circuit rejected the district 
judge’s rationale criticizing the Ninth Circuit’s Duffi eld 
decision.8 In Seus v. John Nuveen Co., Inc.,9 the Third 
Circuit rejected the Duffi eld view, stating that analysis 
of the legislative history of the 1991 Civil Rights Act 

Employment litigation has grown at a rate many 
times greater than litigation in general. Twenty-fi ve times 
more employment discrimination cases were fi led last 
year than in 1970, an increase almost 100% greater than all 
other types of civil litigation combined. There is currently 
a backlog of over 50,000 employment discrimination cases 
at the United States Equal Employment Opportunity 
Commission (“EEOC”) and thousands more at state and 
local governmental agencies. New cases of discrimination 
are being fi led at a rate 25% greater than last year 
alone. Discrimination claims under the Americans with 
Disabilities Act1 and other protective workplace laws are 
only beginning to impact these statistics. The EEOC is 
under tremendous congressional pressure to reduce its 
budget and to cut back on investigators and support staff 
needed to handle the infl ux of new cases.

Currently, there are over 25,000 wrongful discharge 
and discrimination cases pending in state and federal 
courts nationwide. Nearly all of these cases involve jury 
trials with lengthy delays and unpredictable results. 
Studies indicate that plaintiffs win nearly 70% of these 
cases and that the average jury award for a wrongfully 
fi red employee is now approximately $700,000 (with 
many in the millions of dollars), but that it takes three to 
fi ve years before the case goes to a jury and many jury 
verdicts are reduced or set aside by the courts.

Class and Collective wage and overtime cases are 
inundating the courts. There are now even more such 
cases pending in the federal courts nationwide than 
discrimination cases.

Alternative dispute resolution presents the only 
proven alternative to litigation of employment and 
workplace cases. Voluntary arbitration, at the option of an 
employee after a dispute has arisen, is non-controversial 
and of some benefi t. Unfortunately, many times after 
a dispute has arisen, the parties become less fl exible, 
gird for battle, and are less inclined to step back from 
judicial confrontation. Employee-plaintiffs seek jury 
vindication; defendant-employers look to the technical 
rules of evidence, protracted discovery, and judicial 
scrutiny of technical legal arguments to win the day. 
The opportunity for the parties to agree to ADR and 
binding arbitration, available long before a dispute has 
arisen, has been squandered. Drafting an ADR policy that 
assures fundamental due process and has proper checks 
and balances will protect the rights of both parties on a 
speedy, cost-effective basis and will reduce the burden on 
our judicial system.

The Benefi ts of Employment Arbitration in
Employment Law
By Evan J. Spelfogel
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The confl ict between Duffi eld in the Ninth Circuit 
and cases like Rosenberg, Cole, and Seus in the First, 
D.C., and Third circuits respectively, one would think, 
suggested early resolution of the split in the circuits by 
the U.S. Supreme Court. The Court, however, declined the 
opportunity when it denied certiorari in Duffi eld.17

Similarly, the Supreme Court avoided an opportunity 
to clarify the reach of Gilmer, the continued viability 
of Alexander, and the application of the 1991 Civil 
Rights Act amendments in its 1998 decision in Wright v. 
Universal Maritime Service Corp.18 There, the Court ruled, 
an agreement to arbitrate found in a union collective 
bargaining agreement could not bar a federal court 
Title VII suit, absent a “clear and unmistakable” waiver. 
Writing for a unanimous bench, Justice Antonin Scalia 
stated that the Court did not have to reach the more 
signifi cant questions as to whether Alexander had been 
overturned by Gilmer and whether a union could waive 
an individual member’s right to go to court on a statutory 
Title VII claim, because the agreement at issue did not 
expressly reference the statute or its substantive coverage.

In the meantime, the National Labor Relations Board 
and the EEOC continued to oppose any mandatory 
arbitration policy that barred an employee from fi ling 
administrative complaints with those agencies. The 
Second Circuit in EEOC v. Kidder Peabody & Co.,19 and 
a Michigan District Court in EEOC v. Frank’s Nursery 
& Crafts, Inc.,20 ruled, however, that while the EEOC 
might have authority to investigate discrimination 
charges brought by an individual employee and to seek 
injunctive relief with respect thereto, the EEOC may not 
seek individual relief, including monetary compensation 
of any kind, for an individual who had signed an 
arbitration agreement. Both courts reasoned that the 
Federal Arbitration Act (“FAA”)21 expressed strong 
congressional preference in favor of enforcing valid 
arbitration agreements freely entered into by contracting 
parties. Moreover, they noted, the Supreme Court had 
held that precluding individual suits based on arbitration 
agreements was not inconsistent with the remedial 
purposes underlying the ADEA. The EEOC may continue 
to investigate and remedy pattern, practice, and collective 
claims against the employer, but that as to individual 
employees who have signed arbitration agreements, the 
EEOC stands in the shoes of the affected employee.22 On 
the other hand, the Ninth Circuit held in Kraft v. Campbell 
Soup Co.23 that agreements to arbitrate employment 
disputes fell within an exception in Section 1 of the FAA 
and, thus, could not be enforced under that statute.

The “backlash” cases referenced above, generally, 
taught that carefully structured arbitration programs 
that merely substituted an arbitral forum for a judicial 
forum and that carefully protected all of an employee’s 
substantive rights and remedies, should not be 
objectionable. 

amendments not only did not show a congressional 
intention to bar arbitration, but, rather, clearly indicated 
a congressional favoring of arbitration. A California 
intermediate appeals court ruled that the Ninth Circuit’s 
Duffi eld decision applied only to federal discrimination 
claims within the Circuit, and not to California state law 
claims of discrimination.10

Arguably, Duffi eld could be distinguished on the basis 
that it concerned only a “captive” securities industry 
arbitration panel and not an extra-industry private panel 
such as the American Arbitration Association or JAMS/
Endispute. As described below, Duffi eld was ultimately 
overruled by the Ninth Circuit in its 2003 decision in 
EEOC v. Luce Forward, Hamilton & Scripps,11 and was 
superseded by a clarifying decision of the U.S. Supreme 
Court.

In 1998 the National Association of Securities 
Dealers (NASD) and the New York Stock Exchange 
(NYSE) modifi ed their rules, effective Jan. 1, 1999, so 
that registered employees were no longer required to 
submit statutory employment discrimination claims to 
arbitration based solely on U-4 Agreements. However, 
individual securities industry companies were allowed to 
develop their own ADR programs, including pre-dispute 
mandatory arbitration agreements. An unresolved 
question was whether these individual member employer 
arbitration programs required both statutory and 
nonstatutory related disputes to be submitted to a single 
private arbitration tribunal so that the parties would not 
be faced with bifurcation of such issues.

While the overwhelming majority of courts to 
have considered the issue during the ten years since 
Gilmer upheld and enforced pre-dispute agreements 
to submit statutory employment discrimination claims 
to mandatory arbitration, there were a handful of 
“backlash” decisions across the country that were 
instructive and presaged the need for further Supreme 
Court clarifi cation. Several courts refused to enforce 
“opinionless” arbitration awards.12 The Michigan 
Supreme Court refused to enforce an arbitration 
provision in a handbook because the employee never 
signed anything indicating an intent to be bound, and the 
employer reserved to itself the right not to be bound.13 

Even before Duffi eld, the Ninth Circuit had held in 
Prudential Ins. of Am. v. Lai14 that an employee did not 
“knowingly and voluntarily” enter into an arbitration 
agreement where the relevant language was “buried” in a 
lengthy legal document, was not called to the employee’s 
attention during the negotiations for the agreement, and 
was never mentioned at any time before the dispute 
arose months later.15 Several courts refused to enforce 
arbitration clauses because they were not precise enough 
and did not expressly reference statutory claims.16
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should be no retaliation for an employee’s using the ADR 
program; and there should be fundamental due process.

Clearly, the arbitration policy should be bilateral, i.e., 
the employer should be equally bound to arbitrate any 
claims it might have against the employee.26 Moreover, 
references to the arbitration policy should be highlighted 
in bold, oversized print on job applications, in employee 
handbooks, and in periodic reminders and distributions 
to employees. Further, the policy or program should 
expressly list, either by statute or by description of its 
substantive coverage, the statutory claims that must be 
submitted to arbitration. 

The arbitration policy should be republished at least 
annually (and preferably semi-annually), and should be 
discussed frequently at employee meetings. Employees 
should sign a separate page agreeing to be bound by 
the arbitration policy and should sign attendance sheets 
at discussion meetings as evidence they were aware 
of and knew of the policy. Finally, the program should 
be carefully prepared, announced, marketed, and 
implemented as the benefi t to employees that it is, rather 
than suggesting any limitation on employee rights.

Other Advantages and Disadvantages of 
Arbitration

In recent years, many well-known employers have 
set up mandatory arbitration programs covering millions 
of employees. These include J.C. Penney, LensCrafters, 
Phillip Morris, Chrysler Corporation, Credit Suisse 
Bank, Bear Stearns, and Salomon Smith Barney. The 
benefi ts of an arbitration program are clear. A survey of 
employee attitudes with respect to the use of arbitration 
in employment disputes shows that 83% of American 
workers favor the use of arbitration instead of courts 
to settle disputes with management.27 Most employees 
surveyed felt that arbitration would make it easier for 
ordinary workers to obtain a speedy and fair hearing, that 
it would be far less costly than hiring a lawyer and going 
into court, and that it was a meaningful substitute under 
federal civil rights laws.

From management’s point of view, a mandatory 
arbitration program speeds up the dispute resolution 
process, minimizes the expense of discovery, reduces 
internal and legal costs, ensures the preservation of 
confi dentiality (thereby minimizing the risks of adverse 
publicity), and avoids the possibility of runaway jury 
verdicts. Disadvantages include the fact that arbitrators 
are not as inclined as courts to preserve the technical rules 
of evidence, and that the parties mutually give up their 
right to judicial review and appeal.

The U.S. Supreme Court’s decisions in Burlington 
Industries, Inc. v. Ellerth,28 and Farragher v. City of Boca 
Raton29 provide even more incentive for an employer to 

In Circuit City Stores v. Adams,24 a landmark 5-4 
decision, the United States Supreme Court ended the 
debate and ruled that employers could require most 
employees to resolve their employment related disputes, 
including statutory discrimination claims, through 
arbitration. As a result of Circuit City, the vast majority of 
employees and employers are free to enter into binding 
arbitration agreement pursuant to the FAA.

Left unresolved by the Supreme Court in its 
decisions in Gilmer, Wright and Circuit City was the 
continued viability of Alexander and whether an 
employer and a union might agree in a collective 
bargaining agreement that employee discrimination 
claims (as contrasted with contract interpretation issues) 
would be subject to binding arbitration.

In mid-2009, the Supreme Court resolved this issue 
in the affi rmative in 14 Penn Plaza LLC v. Steven Pyett.25 
In its split decision, the Supreme Court held enforceable 
a provision in a collective bargaining agreement that 
clearly and unmistakenly required covered employees to 
arbitrate federal age discrimination claims.

In view of 14 Penn Plaza, Circuit City and Gilmer, 
it is now clear that as a legal matter, properly and 
carefully crafted and administered pre-dispute 
mandatory arbitration policies will be upheld and will 
bar employees from suing in court and obtaining jury 
verdicts on statutory discrimination claims—provided 
that the policies are fair, afford due process and merely 
substitute an arbitral forum for a judicial forum, while 
preserving to employees all the rights and remedies they 
would have been entitled to in a court.

Drafting the Arbitration Program
In view of the current legal landscape, an employer 

may now draft and implement a carefully worded 
mandatory arbitration program that at a minimum 
provides for the following: (i) the neutral be an 
experienced labor/employment arbitrator familiar with 
discrimination laws; (ii) there be a fair, simple discovery 
method for employees to obtain information necessary 
to prepare for the arbitration hearing and protect their 
claims; (iii) the employer pay the entire arbitrator and 
arbitration tribunal fees (although the employee may be 
required to pay the equivalent of a federal court fi ling 
fee); (iv) the employee have the right to be represented 
by counsel; (v) the arbitrator have the same authority 
to award the same range of remedies available in 
court under applicable law; (vi) the arbitrator issue a 
written opinion explaining the award in detail; and 
(vii) the arbitrator’s opinion and award be subject to 
review under the FAA or similar state law. Needless to 
say, the employee should be allowed to participate in 
the arbitrator selection process; time limits should be 
comparable to applicable statutes of limitations; there 
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initiate an ADR program. These decisions indicate that an 
employee’s claims of sexual harassment and hostile work 
environment may be defeated by the employee’s failure 
to take advantage of an available and effective employer 
provided grievance/arbitration program.

Moreover, aside from mandatory pre-dispute 
agreements to arbitrate statutory discrimination claims, 
many other nonstatutory forms of employment disputes 
may also be required to be arbitrated. These include, 
for example, contract and tort claims such as wrongful 
discharge, assault and battery, defamation, negligent 
hiring, retention or supervision, and intentional infl iction 
of emotional distress. These are all claims that plaintiffs’ 
lawyers typically join with statutory claims to avoid the 
1991 Civil Rights Act’s $300,000 cap on compensatory 
and punitive damages in certain discrimination cases.

Conclusion
In conclusion, compulsory arbitration of statutory 

employment disputes offers many advantages over 
litigation. These include speed, effi ciency, informality, 
reduced costs, confi dentiality and the potential for 
preserving an amicable relationship between the 
parties, not to mention the unclogging of court and 
administrative agency backlogs. Considering all of 
the alternatives, employers are urged to give serious 
consideration to promulgating pre-dispute mandatory 
arbitration programs. While active opposition and 
unanswered questions remain, the advantages of 
arbitration substantially outweigh any countervailing 
considerations.
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states that the termination may be unlaw-
ful and asks for an opportunity to negoti-
ate a reinstatement or at least a severance 
package before the employee commences 
a lawsuit or fi les a charge with the Equal 
Employment Opportunity Commission.

This scenario represents a workplace-related dispute 
that is appropriate for resolution through mediation. 
While the employer’s lawyer may take a hard-line and 
say, “my client did nothing wrong. Your client was in-
competent,” such a response may result in the fi ling of a 
charge of discrimination with the EEOC, New York State 
Division of Human Rights, New York City Commission 
on Human Rights, or a discrimination case in state court. 
Any one of these proceedings has the potential to result 
in signifi cant time and expense, even in the initial stages, 
that far exceed the cost of a severance agreement reached 
through negotiations. Employers may also opt to resolve 
these disputes by using ADR.

First, some large employers have policies requiring 
employees and former employees to submit their con-
cerns and grievances to mediation prior to instituting 
arbitration or litigation. Therefore, lawyers would be 
well-advised to review any employment agreement, job 
application, employee handbook, or other policy state-
ment that describes whether the employer has an internal 
dispute resolution process that an employee will be re-
quired to exhaust before commencing litigation.

Second, some employers will respond to employee 
claims with an invitation to mediate or will respond affi r-
matively to an employee’s request to mediate.

Third, the federal courts in New York and the Su-
preme Court of New York, in various counties, have 
court-annexed mediation programs that provide a panel 
of mediators to whom a case can be referred by a judge or 
voluntarily selected by counsel. This process can be initi-
ated at any stage of litigation. Similarly, parties before the 
EEOC may also request mediation conducted by EEOC 
mediators.

What is it about mediation that makes it a particularly 
effective dispute resolution tool for workplace disputes? 
In mediation, the employer and employee can sit down 
with each other and their lawyers, and with the help 
of a neutral third party, review the facts that led to the 
challenged employment decision and reach a resolution 
before either side incurs unnecessary legal fees, addi-
tional emotional wear-and-tear, and disruption of normal 
business activities. The unique character of employment 
disputes, as well as the historical model of third-party in-

The use of mediation and arbitration to resolve dis-
putes between private or public employees and their em-
ployers has become increasingly important as the courts 
and clients struggle with the expense and uncertainty 
of litigating the myriad of statutory and civil claims that 
arise out of workplace disputes.

Any lawyer asked to handle an employment dis-
pute—whether on the plaintiff’s side or employer’s 
side—should consider the alternative of mediation and 
should also be aware of the possible existence of an agree-
ment requiring mediation or arbitration of a particular 
dispute. This paper will outline the main alternative dis-
pute resolution issues counsel should be aware of when 
advising a client involved in an employment dispute.

Mediation
To illustrate how mediation can be used to resolve 

workplace disputes, consider this common workplace 
scenario:

ACME Insurance Agency fi res Sheila 
Smith “for performance related reasons” 
after several years of employment. Al-
though the company had an employee 
manual requiring progressive discipline, 
the supervisor, Rob Rawlins, did not 
document the reasons for the termina-
tion, but simply concluded, “Enough 
is enough. We have to fi re this person.” 
Rawlins calls the employee into his offi ce 
on a Friday afternoon and says, “We have 
no job for you anymore. Don’t come in on 
Monday.” Sheila had no chance to meet 
with a human resources manager or any 
higher-level manager to offer her view of 
the situation. Sheila decided to contact a 
lawyer. Sheila provides the lawyer with 
her pay stubs, the employee handbook, 
a positive performance review, and cop-
ies of some e-mails she received from 
Rawlins that contained very offensive 
language. She also reveals that she has 
overheard supervisors engage in raunchy 
conversation and says Rawlins frequently 
displayed disdain and disgust whenever 
he had to deal with her. She and the law-
yer discuss her belief that she was fi red 
because of her gender and because she 
wouldn’t go along with the harassment 
she observed and experienced at work. 
The lawyer sends a letter to ACME that 

Mediation to Resolve Workplace Disputes: A User’s Guide
By Ruth D. Raisfeld, with input from Margaret L. Shaw, Carol Wittenberg and Susan T. Mackenzie
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In Employment Disputes, the Damages 
Recoverable May Be Exceeded by the Attorneys’ 
Fees and Costs of Litigation, Making Early 
Resolution More Desirable

A unique feature of employment litigation is that 
the costs of litigation and attorneys’ fees often exceed 
the damages that can be obtained in court even if the 
employee is successful. Damages in the form of back-
pay and front-pay are a function of the employee’s com-
pensation; however, the costs of litigation are the same 
whether the employee was a low earner or high earner. In 
addition, in employment litigation there are fee-shifting 
statutes that enable the prevailing party plaintiff to shift 
responsibility for the plaintiff’s attorneys’ fees and costs 
to the employer. Thus, an employer has the risk of footing 
its own legal fees and the costs and attorneys’ fees of the 
employee should the employee prevail. Some employ-
ers have employment practice liability insurance where 
defense costs and damages awards are covered. However, 
faced with the prospect of paying the costs and attorneys’ 
fees for both sides, the opportunity to settle in mediation 
before fees and expenses climb is an important benefi t 
unique to employment litigation. By the same token, me-
diation gives the employer an opportunity to convey to 
the plaintiff, that should the plaintiff lose or receive less 
in a lawsuit than the employer offers in an “offer of judg-
ment,” the employer may recover its costs of defense…
an eventuality that may convince an employee to take a 
settlement even though it is less than the employee hoped 
he/she would recover in litigation. 

A Mediator Can Offer a Fresh Perspective on the 
Facts and Law

Quite often, employment counsel and the client get 
so involved in the minutiae of moving through discovery 
toward the ubiquitous summary judgment motion that 
they “lose the forest for the trees.” Counsel may dread 
the call from a client wanting an update on the status of 
a case fi led long ago; the client may become dissatisfi ed 
with counsel’s view of the case, which has migrated from 
“optimistic” to “doubtful.” In such cases, a mediator can 
provide a “reality check” about the prospects for success 
at trial that counsel may have diffi culty communicating 
to the client or that the client is having diffi culty hearing. 
A mediator who has employment law experience and 
is aware of relevant legal developments in the area can 
help counsel and clients assess and communicate about 
the strengths and weaknesses of a case. Further, the me-
diator does not have the same emotional investment in 
“winning” that the counsel and parties have and is able 
to provide a dispassionate viewpoint that can move the 
parties away from a stalemate. Here is an example of how 
this works:

A sales representative who had worked 
for a company for many years was laid-

tervention in workplace disputes, results in mediation’s 
high success rate for resolution of employment disputes.

Employment Disputes Typically Involve Both 
Economic and Emotional Issues

Employment disputes typically involve one or 
more claims under federal, state or New York City anti-
discrimination laws, challenging a discharge or other 
employment decision. Job loss causes not only economic 
injury but undermines the former employee’s self-esteem 
and the perceptions of others about the employee’s abil-
ity to succeed at work. Similarly, employer representa-
tives often feel they have done everything possible to 
motivate the employee to provide the required job per-
formance, so decision-makers at the company will also 
have emotional reasons to support their belief that the 
employee was treated “fairly.”

A negotiation between lawyers over the phone or 
outside a courtroom deprives the parties to the dispute—
the employer and employee—of the emotional catharsis 
that is available when both sides can sit down, review 
what led to the challenged employment decision, the im-
pact on the people involved, and turn toward devising a 
resolution that will allow both sides to progress toward 
the future. From the employee’s standpoint, the ability 
to explain his or her side of the story and the economic 
and emotional impact that the challenged employment 
decision has had is a turning point that may enable him/
her to accept the reality of an employment decision and 
allow the employee to move on with life. From the em-
ployer’s standpoint, the mediation gives the employer an 
opportunity to learn something about the employee, the 
supervisor, and the workplace that they were not aware 
of previously, or that they knew of but had not complete-
ly or properly addressed. Here is an example of how this 
works:

After several hours of mediation, the ag-
grieved employee asked if a one-on-one 
meeting with the mediator was possible 
and counsel agreed. After telling the me-
diator that she reminded her of a former 
boss who had been an important mentor, 
the plaintiff talked about how upset the 
case had made her. She also talked about 
how the attorneys’ negotiations over dol-
lars were leaving her feeling disassoci-
ated from the process and from what she 
was personally looking to accomplish. 
The mediator was able to help the plain-
tiff identify her feelings, think through 
what she really wanted out of a resolu-
tion, and work within the process to 
accomplish that result. The case settled 
shortly after their caucus.
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The sales representative achieved an 
enhanced severance package, the em-
ployer contributed to his attorneys’ fee, 
he received some money toward out-
placement, and the employer gave him a 
letter recognizing his contributions to the 
business that led to the merger.

Mediation Provides Confi dentiality and Avoids 
Publicity

The privacy afforded by mediation processes is a key 
factor contributing to the success of mediation in resolv-
ing employment disputes. Both employers and employ-
ees may wish to avoid the glare of public attention and 
scrutiny that often accompanies employment litigation. 
The most recent obvious examples of negative publicity 
surrounding employment litigation include the Anouka 
Brown verdict against Madison Square Garden, the sexual 
harassment case against Bill O’Reilly, the sex discrimina-
tion case against Morgan Stanley, and the class actions 
against Wal-Mart and Starbucks.

Airing employment disputes in the press and before 
a judge or jury may affect personal relationships of the 
parties and the reputation of witnesses, interfere with the 
conduct of daily business transactions, and even impact 
the plaintiff’s ability to secure new employment without 
fear of retaliation. In employment mediation, the media-
tor and counsel can provide the employee and employer 
with an opportunity for a private face-to-face confi dential 
conversation that they never had prior to or at the time of 
termination; that way “unfi nished business” can be con-
ducted outside the presence of counsel, a court-reporter, 
or a judge or jury. Very often, these intimate conversa-
tions about issues that only the employer and employee 
can truly understand pave the way to resolution outside 
of litigation. The confi dentiality provided in the media-
tion process encourages candor, problem-solving, and 
creativity in resolving employment-related disputes while 
avoiding the destructive impact of negative publicity. An 
example follows:

Donald, an Executive Vice-President of a 
Fortune 500 company, had a brief roman-
tic dalliance after a Christmas party, with 
Jane, a much younger sales assistant. 
They returned to her apartment after 
the party where they had sexual rela-
tions. They met several times thereafter 
in bars near the offi ce. When Jane was 
terminated by another supervisor for 
poor performance, Jane raised the issue 
of sexual harassment for the fi rst time in 
her exit interview. Upon investigation, 
Donald admitted the conduct, said it was 
consensual, but asked the Company to 
resolve the matter so that his wife and 
children would not fi nd out. The case 

off after a change-in-control. The new 
company required sales representatives 
to do a lot more marketing and promot-
ing than they were used to before the 
buy-out. The sales representative was 
unfamiliar with power-point and had 
never felt comfortable using Microsoft 
Outlook to fi le contacts, preferring his 
own “rolodex” method. He was eventu-
ally targeted for a lay-off since he was 
rated “least fl exible” among employees 
in his classifi cation. He maintained he 
was terminated due to his age and while 
his lawyer had uncovered some unex-
plained statistical disparities in the ages 
of the employees selected for lay-off, he 
was having diffi culty explaining to his 
client the perils of proceeding with an 
age discrimination claim in federal court. 
In mediation, the mediator used a large 
fl ip chart to illustrate the life cycle of an 
age discrimination case, the complexity 
of continued discovery and depositions, 
the time it takes to get to trial, and the 
limited nature of his potential economic 
recovery. The mediator let the employee 
offer alternative scenarios, which the me-
diator drew on the fl ip chart in different 
colors. After the mediator left to caucus 
with the employer’s side, the employee 
focused for the fi rst time on the risks 
and rewards of continued litigation. Ul-
timately, he opted to accept a settlement. 
The plaintiff’s lawyer later remarked that 
he had not been able to get his client to 
understand the uncertainties of litigation 
until the mediator literally “drew a road-
map” for his client.

Parties Can Obtain in a Mediation Remedies
That May Not Be Awarded in Litigation

Mediation is an effective dispute resolution mecha-
nism in employment cases because the parties can fash-
ion remedies that may not be available through litigation. 
The most common of these remedies are transfers and 
reassignments, letters of reference, assistance with out-
placement, provision of health insurance, or provision 
of training. Mediation can also provide an opportunity 
for apologies that would never be available in litigation. 
Similarly, in disputes over unpaid wages, commissions, 
or bonuses, mediation provides an opportunity for both 
sides to “work through the numbers” without spending 
inordinate time battling over depositions or expert opin-
ions. So, for example, how did the mediation between the 
sales representative and the former employer described 
above end up?
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counsel or the parties to negotiate settlement directly, 
stamina of the parties for litigation, timing (e.g., time to 
trial, degree of complexity of discovery, expense of mo-
tions), and desirability for confi dentiality. Some lawyers 
are “mediation-friendly” and will suggest mediation as a 
matter of course even at the “demand letter” stage. Oth-
ers believe that mediation is most useful following ex-
change of pleadings, after at least preliminary discovery, 
when motions are pending, or after summary judgment 
has been denied. Lawyers should dispense with the no-
tion that raising mediation as an option to explore settle-
ment is a sign of weakness. Mediation has become such 
a favored ADR procedure in employment litigation that 
lawyers should consider mediation in order to save their 
clients fees and expenses in the fi rst instance.

Process of selecting mediators and criteria used in 
selection process 

At present in New York, other than criteria to serve 
on court-annexed mediation panels or the panels of 
private dispute resolution providers, there are no gov-
ernmental credentialing entities for mediators and no 
licensing requirements for mediators. Many mediators 
are lawyers, but others are certifi ed social workers, col-
lege professors, or have worked as dispute resolution 
professionals for the government or private industry. The 
federal and state courts have panels of mediators who 
must have a minimum number of years of practice and 
must complete government-sponsored training programs 
or their equivalent. In addition, the American Arbitration 
Association, JAMS, The International Institute for Confl ict 
Prevention and Resolution (CPR) Martindale-Hubbell, 
Mediate.com, Federal Mediation and Conciliation Service, 
and other provider-organizations have neutral panels, 
entry to which depends on experience, training, and 
reference requirements. Still other mediators practice pri-
vately. Thus, mediator selection is very much an “ad hoc” 
process based on who the lawyers know and “word of 
mouth.”

Lawyers should consider the mediator’s neutrality 
when selecting mediators. While the mediator does not 
make a binding decision, potential for bias, or confl icts of 
interest, could compromise the mediator’s appearance of 
neutrality and interfere with the mediator’s effectiveness. 
Thus, counsel and the mediator should explore any such 
issues and disclose them during the selection process so 
there is no surprise at the mediation session.

Lawyers embarking upon the process of mediator 
selection should also be aware that mediator styles vary 
widely. Some adopt an “evaluative” approach, where the 
mediator shares with the parties his/her opinion as to 
likely outcomes and uses persuasive powers to cajole the 
parties to a settlement zone. Former judges and mediators 
with a specialized substantive expertise tend to practice 
the “evaluative” style. Other mediators, often with a 
social work or more psychological orientation, use a “fa-
cilitative” approach which avoids any evaluative assess-

settled in one day in mediation, both 
parties acknowledging that the situation 
was unfortunate but that they needed to 
put the incident behind them. 

Mediation Is More Predictable than Litigation
No lawyer can ethically or practically guarantee a 

client a particular result in court. Litigation is unpredict-
able: a document can surface that no one remembers; a 
witness can crumble on the stand; a jury may not appre-
ciate the nuances of an argument. Particularly in employ-
ment litigation, memories fail, the emotional signifi cance 
of an employment decision fades, and the witnesses may 
have dispersed to other jobs. In mediation, without rules 
of evidence or procedure, the parties can use less struc-
tured means to convey the heart of a problem to the me-
diator and the other side which may facilitate settlement 
discussions, concluding the matter without suffering 
through the vagaries of litigation.

Impediments and Shortcomings in the Mediation 
Process

Mediation is not a panacea for all hotly contested em-
ployment cases; there will be those extremely emotional 
current or former employees who won’t back down and 
those cases where employers won’t settle unless a court 
order is entered against them. Some employers are con-
cerned that the availability of mediation will encourage 
frivolous complaints. Others are concerned that media-
tion simply adds a layer of time and expense when a case 
does not settle. Other attorneys have also expressed the 
concern that mediation is often used as a form of discov-
ery or an attempt by insurance companies to tease out an 
adversary’s “bottom-line” from which new negotiations 
will later proceed.

Lawyer’s Role in Making Mediation an Effective 
ADR Mechanism

Prepared for both the pros and cons of mediation, 
attorneys can address the following issues in order to 
maximize the effectiveness of mediation of employment 
disputes.

Factors to consider in deciding whether to use 
mediation

In pending litigations or administrative proceedings, 
the tribunal may order the parties to court or agency-an-
nexed mediation either after an initial scheduling confer-
ence, at a pre-hearing conference, settlement conference 
or upon request of the parties. In other circumstances, 
counsel for one or both parties may elect to raise the pos-
sibility of mediation at some stage of the litigation.

It is a matter of professional judgment whether to 
raise the idea of mediation and at what stage of the liti-
gation. Factors to consider include: budget, ability of 
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with the mediator essential information and case-law, 
as well as any pivotal documents that would assist the 
mediator with preparing for the mediation and brain-
storming settlement options. It is a matter of professional 
judgment whether to provide settlement offers in this 
submission. Generally, the pre-mediation submissions are 
not exchanged with adversaries, but again this is a matter 
of professional judgment.

Attendance of party, witnesses, experts, “signifi cant 
others”

In preparing for the mediation, counsel should also 
seriously consider who should attend the mediation in 
order to make the session most effective. Certainly, the 
party or party representative with settlement authority 
should be present or available. Mediations do not succeed 
when just counsel for a party attends, and most media-
tors require a party or party representative to be present. 
When emotions are involved, the presence of certain 
party representatives can be obtrusive and counsel should 
consider whether their presence will foster or present an 
obstacle to settlement.

In addition, some attorneys believe that the pres-
ence of an “expert” or a party representative with unique 
knowledge of a particular issue involved in the case can 
contribute to the progress of the mediation. For example, 
if lost income is an issue, a labor economist who may 
advise the parties on job market trends, data on income 
replacement, and wage and salary data, may be an ap-
propriate attendee. Similarly, if stock valuation is an is-
sue, an accountant or stock options specialist might help 
to advance the discussion. These “experts” may provide 
critical objective standards to assist the parties in entering 
a settlement zone. In addition, if one side brings such an 
expert, it may give the other side an idea of the nature of 
the case that will be needed if the litigation proceeds. 

The mediation session

Most mediations proceed in the following way: 

(1) Initial Joint Sessions—The mediator will intro-
duce himself/herself to the parties and counsel and gen-
eral introductions will be made. The mediator will review 
the procedure for the session, review the confi dentiality 
agreement, and ask for initial presentations. A skilled me-
diator will assess the mood and make whatever opening 
remarks are necessary to foster a settlement climate. Some 
mediators will also address at the initial session whether 
the participants will have a break for lunch, and whether 
any of the participants have time constraints. Mediation 
is usually a lengthy process, so counsel and their clients 
ought to be prepared to give as much time as is necessary 
to facilitate a successful mediation.

(2) Opening Statements—In mediation, it is perfectly 
appropriate for counsel to abdicate their role of making 
“opening statements” to their clients. Sometimes, depend-

ment and limits the mediator’s role to helping the parties 
communicate effectively. Most experienced mediators 
will use a combination of “evaluative” and “facilitative” 
approaches as the mediation progresses.

Mediation agreements

Parties should not embark upon the process of me-
diation without a written mediation agreement. As noted 
above, there is no uniform mediation law in New York, 
so the parties must provide the ground-rules for the me-
diation themselves. Courts and agencies with mediation 
programs provide form mediation agreements. Private 
mediation agreements should at a minimum provide for: 
name of the parties; the mediator’s name; the place, date, 
time; the mediator’s compensation rate and fee structure; 
the confi dentiality provisions; mediator immunity from 
serving as a witness in subsequent proceedings; docu-
ment retention; etc.

Most mediators will provide a basic mediation agree-
ment. Lawyers should review these agreements with 
their clients in advance of the mediation especially to 
underscore the confi dentiality aspects of the mediation. 
Mediators generally review the mediation agreement 
again with all attendees at the beginning of the mediation 
session.

Pre-Mediation communications

Unlike judicial proceedings, ex parte contacts are per-
missible in the process of mediation. The better practice 
is to advise the parties in advance that the mediator may 
speak to both parties separately and privately before the 
mediation. The mediator will have these pre-mediation 
discussions in order to prepare for the mediation session 
and also as a way to encourage the counsel and the par-
ties to prepare for the mediation. Some counsel come to 
a mediation session with the same expectations that they 
have when they come to a deposition or oral argument 
on a motion. However, this type of litigation-stance may 
not be useful in mediation: the goal is not to convince the 
mediator of the merits of a position in litigation, but to 
consider how to advance settlement discussions. Thus, 
counsel should be prepared to share with the media-
tor their view of the main issues in the case, obstacles to 
settlement, who will attend the mediation, whether there 
is personal animosity between counsel or between parties 
and witnesses, and any personality issues that may arise 
during the course of the session. The mediator will also 
encourage the parties to come to the table with full settle-
ment authority, or at the least, the ability to contact the 
source of settlement authority during the session. 

In most court and agency-annexed mediation pro-
grams, the parties are required to provide the mediator 
with the pleadings and a brief position statement prior to 
the mediation. This practice should also be used in pri-
vate mediations. This presents an opportunity to prepare 
for both the mediator and counsel. Counsel should share 
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will they “walk”? Counsel should not be surprised, and 
should prepare their client for any of the following com-
ments: “I’m not bargaining against myself!” “We’re leav-
ing!” “I don’t think they really want to settle.” “This is a 
waste of time.” Mediators are experienced with these dec-
larations and will continue with the process of going back 
and forth with offers and demands, until the gap shrinks. 
When this does happen, the “miracle” of mediation is 
experienced and the parties should turn to the process of 
memorializing a settlement.

(5) Concluding the Mediation—Even after spending 
many long hours negotiating a settlement, counsel should 
be reluctant to leave mediation without at least a hand-
written summary of the terms agreed upon signed by all 
parties. Many lawyers come to mediation with a draft of 
a settlement agreement and fi ll in the terms if there is an 
agreement. It is a matter of professional judgment wheth-
er to make the draft subject to fi nal form or whether the 
document generated at the mediation will be enforceable. 

If the mediation does not result in an agreement, 
most mediators try to attempt some closure at the end of 
a session and will ask the parties if it would be useful to 
schedule another session or phone call to continue the 
hard work of hammering out a settlement. Again, this is a 
matter of mediator style and will depend on the judgment 
of the parties. Even in the absence of a settlement, the 
mediation agreement survives the process and the confi -
dentiality provisions and any record retention provisions 
should be complied with in accordance with their terms. 

Conclusion
In sum, counsel in employment cases should recog-

nize that there are alternatives to traditional litigation as a 
means to resolve such disputes. Indeed, counsel can often 
save a client signifi cant time and money by fi rst determin-
ing whether there is a mandatory mediation agreement or 
policy in place before commencing litigation. Even in the 
absence of a pre-dispute mediation procedure, counsel is 
well-advised to consider using mediation in advance of, 
or during the course of, pending litigation.

This paper was prepared by Ruth D. Raisfeld, a 
mediator and arbitrator of employment disputes, with 
the assistance and input of Margaret L. Shaw and Carol 
Wittenberg of JAMS-ADR and Susan T. Mackenzie, 
all mediators and arbitrators of labor and employment 
disputes and members of the ADR Section of the 
NYSBA. 

ing on the case, clients are their own best advocates and 
an articulate and well-planned opening statement can 
be very effective. Counsel should prepare their clients to 
avoid interrupting adversaries’ opening statements and 
to appear attentive and courteous, regardless of the tenor 
of the litigation to date. 

(3) Caucuses: Separate and Joint—What Goes on in 
the Other Room?—Following initial opening statements, 
the mediator may conduct questioning of both sides in 
the presence of both sides. There may be some additional 
fact-gathering and issue exploration that can proceed 
with all parties in the room. However, it is also common 
for the mediator to speak with the parties and counsel 
in “separate caucuses” where the real work of determin-
ing additional facts, relevant law, and the “interests” of 
the parties behind their “positions” can take place. It is 
not unusual for the mediator to spend signifi cantly more 
time with one side than the other, depending on the is-
sues involved. These separate caucuses also provide an 
opportunity for counsel to work on their client’s settle-
ment range, expectations with regard to probability of 
success, and other case preparation issues. Caucuses also 
present a continuing opportunity to review the fi le and 
do critical fact-gathering.

(4) Negotiating the Price of Settlement—At some 
point, the tough work of negotiating the economic (and 
non-economic) terms of a potential settlement will start. 
Counsel should consider in advance their reaction to 
initial “extreme” offers and counter-offers. Before the me-
diation, counsel should have some idea of whether their 
adversary will be a “hard-bargainer” or a more “reason-
able” negotiator. “While parties expect a ‘reasonable 
amount of unreasonableness’ in the other side’s opening 
proposal, they react badly to what they perceive to be 
an extreme position.” D. Golann, “Insulting First Offers, 
and How to Deal with Them,” JAMS Dispute Resolution 
Alert, Vol. 2, Number 3 (Jan./Feb. 2002), at 1. The work 
of the mediator is to keep the parties engaged in the ne-
gotiation even where the parties appear hopelessly far 
apart. The mediator will continue to question the parties 
about the facts, relevant law, interests, and will attempt 
to get the parties thinking about the strengths and weak-
nesses of their case as well as their adversaries’ case. 
Some mediators will use a “decision-tree” which maps 
out the costs and expenses of continuing with the litiga-
tion and the numeric risks associated with each stage of 
the process, together with an analysis of likely outcomes. 
Mediators will ask one side how they think the other side 
will respond to a particular proposal: will they counter, 
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natural resource matters is one of the fastest growing uses 
of neutrals in the environmental fi eld. The U.S. Institute 
for Environmental Confl ict Resolution reported that, in 
Fiscal Year 2009, thirty-three percent of federal agency en-
vironmental matters using neutrals involved “upstream” 
actions such as planning and policy development.1 

Facilitated collaborative processes are often superior 
to traditional processes for matters involving complex 
public policy with multiple stakeholders, particularly 
where shared learning and creative problem solving 
are seen as important attributes of the decision making. 
Stakeholders involved in collaborative processes typically 
feel a sense of ownership and empowerment with respect 
to the decision and are less likely to resort to time-con-
suming and resource-intensive litigation. 

Collaborative decision making is often used in in-
stances where the government has authority to make a 
decision using traditional notice and comment rulemak-
ing, but decides to expand the public’s role in the decision 
making process. For example, when issuing a new air 
pollution regulation, the government might be required 
to hold a public hearing and publish notice of the hearing, 
but decides instead to engage citizens groups, industry, 
and other stakeholders in a more collaborative manner. 
There is a spectrum of collaborative processes that goes 
beyond the typical public notice and other outreach ap-
proaches familiar to interested parties.2 This spectrum 
of collaborative processes involves increasing levels of 
collaboration, stakeholder interaction, opportunities for 
creativity and sharing of government decision making 
authority. The spectrum of processes moves from infor-
mation exchange, to recommendations, to agreements, 
and fi nally to stakeholder action.

In an information exchange process, the govern-
ment shares information with and seeks individual input 
from stakeholders. Sometimes the government decides 
to empower a group of stakeholders to make a collective 
recommendation to the government. A classic example of 
a recommendation process is an environmental federal 
advisory committee established pursuant to the Federal 
Advisory Committee Act (FACA).3 Sometimes the gov-
ernment is willing to share its decision making authority 
with stakeholders in an agreement-seeking process, for 
example, in negotiated rulemaking. The Negotiated Rule-
making Act provides authority for an agency to use the 
services of neutral conveners and facilitators to assist a 
federally established committee of government and stake-
holder representatives.4 The goal of a negotiated rulemak-
ing proceeding is to achieve committee consensus on the 
text of a proposed rule. There are also processes in which 
the government, rather than making a decision itself, 

Since the 1970s, various alternative dispute resolution 
methodologies have been utilized to resolve a variety of 
environmental and public policy disputes. These disputes 
involve disagreements over access, use, allocation and 
control of public lands and resources; development re-
lated matters (including housing, transportation, or other 
siting and permitting decisions); protection of air, water 
and other natural resources; hazardous and solid waste 
management; conservation and management of wildlife, 
public and private lands; energy and water supply as well 
as many other matters. Environmental disputes are usual-
ly complex, involving one or more layers of government. 
In addition to the government, parties (stakeholders with 
an interest in the outcome) also usually include: members 
of the public, environmental organizations, industry, ad-
joining landowners, and private sector interests. There are 
often great disparities in resources among these various 
interests. Environmental disputes also often involve mul-
tiple forums for decision making. In addition to multiple 
parties and multiple forums, environmental disputes tend 
to have multiple issues. These issues tend to be techni-
cal and complex and quite often have a political dimen-
sion. When environmental disputes are litigated, parties 
on all sides of the issues can incur substantial delay and 
expenses.

This white paper provides an overview of the use of 
alternative dispute resolution techniques for resolving 
environmental disputes. Section I describes the process 
of collaborative decision making and its potential for use 
in environmental cases including cases involving climate 
change. Section II highlights the role of the mediator in 
resolving environmental and natural resource cases. Sec-
tion III provides the federal perspective on the benefi t of 
using dispute resolution techniques in environmental en-
forcement cases. Section IV discusses the effectiveness of 
dispute resolution in public construction projects. Finally, 
Sections V and VI address, in a very general way, other 
uses of alternative dispute resolution in environmental 
and land use cases, respectively.

I. Stakeholder Engagement and Collaborative 
Decision Making

Mediation and arbitration have been utilized to re-
solve a number of environmental disputes. However, 
mediation and arbitration are not the only alternative dis-
pute resolution processes used in environmental matters. 
Due to the complexity of many environmental issues, par-
ties often decide to negotiate with the assistance of a neu-
tral facilitator in advance of a dispute. In such cases, the 
neutral is not aiding the parties in dispute resolution, but 
is instead helping them to avoid disputes through collab-
orative efforts. Facilitation of complex environmental and 

The Benefi ts of Alternative Dispute Resolution for 
Resolving Environmental Disputes
David Batson, John Bickerman, Pamela Esterman, James M. Rhodes and Joseph Siegel
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sions that protected the public interest. The Secretary’s 
comments spoke more about the failure of representative 
democracy in the United States to make these tough de-
cisions than it did about the virtues of consensual and 
collaborative decision making for hotly contested natural 
resource issues.

The harsh reality is that the collaborative and fre-
quently mediated resolutions of natural resource disputes 
may be the only way to reach practical, durable and 
enforceable agreements. As anyone who practices water 
or natural resources law knows, fi ghts over scarce water 
resources of natural resources last decades if not longer. 
Trials are mere skirmishes in a longer war that pits users 
with different needs against each other. No court judg-
ment over water is ever a permanent resolution of rights 
and obligations. For example, in Wisconsin v. Illinois, Wis-
consin joined by its sister Great Lakes States sued Illinois 
over the illegal diversion of water through the Chicago 
River in the early 1900s in the Supreme Court.6 The case 
returned to the Supreme Court approximately every ten 
to fi fteen years thereafter. Each time the Justices ruled that 
Illinois was in violation of its prior decree. In 1995, the 
plaintiffs, led by the State of Michigan, were ready to peti-
tion the Supreme Court yet again to force Illinois’ compli-
ance with the Court’s prior decrees when they decided 
to try mediation. Similarly, environmental clean-ups and 
fi ghts over fi sheries may go on for decades. The legal 
system and our system of representative democracy and 
agency action in an increasingly partisan environment do 
not produce fi nality.

Because courts and the state and federal governments 
fail to make durable decisions regarding water, fi sheries 
or other natural resource, the task often falls to media-
tors, who make diffi cult process decisions that affect 
public participation and may affect the outcome of these 
disputes.

The most obvious characteristic of natural resource 
disputes and many statutory environmental disputes is a 
multitude of parties. It is not uncommon to have thirty or 
more parties with a direct interest in a major water rights 
dispute. As in any mediation, the fi rst step for the me-
diator is to educate herself about the case. One accepted 
technique is for the mediator to meet with and interview 
all of the key parties and then refl ect what she has learned 
in writing back to the party. This technique accomplishes 
several tasks. First, the mediator learns about the party’s 
positions, interests and settlement dynamics. Second, by 
“telling its story” the party may feel heard. Until parties 
believe that their story has been heard and understood, 
they will usually fi nd it diffi cult to brainstorm or discuss 
compromises. Third, by listening and allowing the party 
to be heard, the mediator may begin to develop a mea-
sure of trust. Only after hearing from all interested parties 
should the mediator work with the parties to defi ne the 
process.

empowers stakeholders to arrive at their own collective 
decision with the assistance of technical and fi nancial 
support from the government.

The pressing issue of climate change has led to an 
uptick in the use of stakeholder engagement and col-
laborative decision making. Given the huge diversity of 
interests affected by climate change, it is hard to imagine 
an issue more ripe for dispute avoidance through facili-
tated dialogue.

Roughly two-thirds of the states have fi nalized or 
are currently developing climate change action plans to 
address both the emissions of greenhouse gases (GHGs) 
and the need to adapt to climate change impacts. These 
states have largely used stakeholder-driven facilitated 
processes to develop their action plans. Many local gov-
ernments are also using collaborative processes to de-
velop climate change action plans.

The federal government has also begun to use col-
laborative decision making to address climate change.5 
For example, EPA engaged in a robust information ex-
change process in developing both its GHG Reporting 
Rule under the Clean Air Act and geologic sequestration 
rule under the Safe Drinking Water Act. The Agency also 
established a Clean Air Act FACA subcommittee to make 
recommendations on permitting large industrial sources 
of GHGs. President Obama brought together diverse 
stakeholders, including state government, automobile 
manufacturers, federal agencies, labor unions, and envi-
ronmental groups to reach an agreement that led to the 
fi rst-ever GHG standards for motor vehicles. And all lev-
els of government are using collaborative processes with 
diverse stakeholders to develop adaptation plans. While 
there is now widespread application of collaborative de-
cision making to climate change issues, these processes 
have been used for many years, and continue to be used, 
in other contexts such as natural resource planning, wa-
ter management, and species protection, among others.

II. The Role of the Mediator in Environmental 
Protection and Natural Resource Cases

Some years ago, a former Secretary of Interior was 
addressing a group of corporate counsel and their law-
yers. He made the observation that he loved the Endan-
gered Species Act. It had such draconian remedies that he 
could use it as a hammer to force recalcitrant adversaries 
into a room to work out their differences to resolve con-
tested natural resources disputes. The mere threat that 
the Secretary of Interior would exact a severe penalty 
that could greatly disadvantage one or more of the par-
ticipants and the uncertainty of what he would do cre-
ated great leverage and momentum to reach a consensual 
deal.

On its face this seemed like the wise exercise of fed-
eral executive power. However, closer scrutiny reveals 
that the federal government was abdicating its respon-
sibility to make diffi cult and possibly unpopular deci-
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to a board that is appointed by an elected 
offi cial. Deals can be struck only if the 
political needs of the participants are met. 
One of the challenges of the mediator 
may be to demonstrate how those needs 
are better met through compromise;

History also informs the process. A major 
dispute did not just arise from nowhere. 
It has roots, usually very deep, in the past 
skirmishes. Indeed, institutional distrust 
may have been built up over decades and 
may be so pervasive that it permeates the 
thought process and behavior of partici-
pants in the mediation;

The “plumbing”—that is, the actual facts 
on the ground of how the systems work. 
In water disputes, such plumbing issues 
include the engineering and operations of 
the delivery systems and whether parties 
can “exchange” water from one place to 
meet obligations elsewhere. The plumb-
ing may defi ne the universe of possible 
solutions. In environmental disputes the 
strategies for cleaning up a site are well 
known and may also defi ne the possible 
outcomes.

Education must be the fi rst phase of any complex, 
multi-party public policy dispute. Only after the mediator 
understands all of the parties and the dimensions of a dis-
pute is it advisable to work with the parties in designing 
a process for the negotiations. Process design has many 
elements but the fi rst major hurdle will be who gets a seat 
at the table and, even more importantly, who doesn’t. A 
source of some debate in the fi eld is how strong a role the 
mediator should have in answering this question. The 
better answer may be for the parties to set the process but 
for the mediator to remain the honest broker for all par-
ties. The parties that convene the process will get to de-
cide who participates directly in their negotiations but the 
mediator, with the permission of the parties, may contin-
ue to have a dialogue with those interest groups that are 
absent. In this way and by pointing out the consequences 
of excluding interest groups, the mediator may convince 
the parties of the advantages of having the absent parties 
attend meetings as observers or otherwise have input into 
the process.

In large group processes, major concessions are rarely 
made in large meetings. It would be great if upon hear-
ing a particularly strong argument by an opposing party 
that a negotiator would stand up, slap her forehead and 
say, “Now I see where I’ve been wrong. Where do I sign?” 
That does not happen. Instead, progress is made in small 
groups and individual conversations. Ideas are fl oated 
quietly, often as trades—“We might be able to do this, if 
you would do that. What do you think?” But, big meet-
ings do serve a purpose. Meetings often set a deadline by 

Designing the process is a complicated task, espe-
cially when attempting to defi ne the role of the public. 
In public policy disputes there may be a tension among 
the parties with the greatest fi nancial interest or political 
infl uence and those parties that “represent” the public’s 
interest. For example, in water rights disputes, the “pub-
lic interest” may represent sport fi shermen interested in 
maintaining trout runs, river rafters who want certain 
minimum fl ow levels, or others who may want to protect 
endangered species. The public interest is not so easily 
defi ned or represented. The government is not always an 
adequate representative of the public. Different agencies 
of federal, state and local governments may have differ-
ent missions that may cause them to favor one interest 
over another. Moreover, those parties with more political 
or fi nancial clout may fi nd it diffi cult to work with some 
public interest groups, especially if the moving parties 
are seeking a change in the status quo and the public 
interest groups are seeking no change. High visibility 
disputes may also provide fundraising opportunities for 
some public interest groups, making it diffi cult for them 
to show fl exibility or participate in compromises. 

And, there will usually be several dimensions to a 
complex natural resources dispute. Here are examples of 
the types of issues that may be present:

The underlying legal merits—it may be 
the easiest issue for inexperienced me-
diators to grasp, but it is usually just the 
tip of the iceberg of what must be under-
stood by the mediator to be successful. 
Also, the merits will be set against the 
applicable law and numerous prior legal 
decisions. One cannot grasp the current 
dispute without understanding the con-
text of the legal rules that apply;

Data and science that justifi es a party’s 
position may heavily infl uence the nego-
tiations. In water rights especially, his-
torical data is relied upon to predict the 
probabilities of future events. However, 
history may be an imperfect guide if the 
climate is changing. Agreed upon science 
or data is rare. There is no such thing as a 
neutral expert!

The political relationship between the 
parties and their history impact the ne-
gotiations. The key actors will have con-
stituencies to whom they are beholden. 
Some may be elected County Commis-
sioners. Others may run an irrigation 
district whose members depend on a reli-
able source of water with which to farm. 
Lawyers may represent commercial inter-
ests that have economic needs that must 
be met. Some may represent the citizens 
of a major metropolitan area and report 
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the use of ADR techniques to resolve enforcement-related 
disputes. 

Enforcement and compliance programs differs across 
agencies, but most agencies identify noncompliance 
through required self disclosure by permit or license 
holders, independent inspection of regulated facility sites 
and records and information and complaints from mem-
bers of the public. 

Environmental noncompliance disputes can be dif-
fi cult to resolve because of a number of factors, many of 
which are unique to the government, including:

• Perceived or real imbalance of power and resources 
between parties;

• It is generally not possible to negotiate with 
governmental decision makers; 

• Parties often have infl exible negotiating postures;

• Historic animosity between parties or perceived or 
real inequities in past actions; 

• Often involve complex technical and factual issues;

• Personality and communication problems among 
participants;

• Underlying dispute may involve unsettled legal 
issues;

• Compliance issues may only have a few issues in 
dispute;

• Outcome may have public/political ramifi cations; 
and 

• Possible ongoing regulatory relationships between 
agencies and the regulated entity.

ADR techniques can help to overcome these barriers 
by providing a fl exible range of techniques to address the 
challenges and enable the parties to generate more and 
better information about each other and the issues in dis-
pute. ADR techniques can assist parties to resolve diffi cult 
communications problems; provide a reality check on 
litigation risks and technical issues; and assist parties to 
exchange information without incurring the risk that such 
exchanges will be used against them in subsequent litiga-
tion. It is no wonder that the use of ADR techniques to 
settle environmental enforcement disputes is an expand-
ing practice.

All federal agencies, pursuant to Administrative Dis-
pute Act of 1996,7 have established policies to support 
the use of ADR, including enforcement and compliance 
issues.8

The U.S. Environmental Protection Agency was one 
of the fi rst agencies to issue guidance for the use of ADR 
in enforcement actions, in 1987. This guidance and agency 
support of ADR in enforcement was reaffi rmed in agency-
wide ADR policy promulgated in 2000.9 The Attorney 
General issued guidance in 1996 promoting the use of 
ADR in federal litigation.10 ADR programs and court 

which parties must make decisions. Also, meetings bring 
key actors together and allow for impromptu small meet-
ings. Meetings provide an ancillary but perhaps critical 
purpose. The actors get to know each other as people. 
Institutional distrust is broken down—“I may not trust 
your organization, but I trust you.”

Trust is the “coin” of negotiations. Because of the 
complexity of many of these disputes, parties must have 
a measure of trust in the parties with whom they are ne-
gotiating so that they believe they are not being deceived 
and that the goals and interests are being met. Moreover, 
while transforming relationships is not the goal of public 
policy environmental disputes, parties that trust each 
other in the negotiations will be able to resolve the in-
evitable disputes that arise after an agreement has been 
signed.

The sequence of negotiations is at least fourfold. 
First, parties have to successfully articulate their needs, 
interests and goals. (Quite often the parties have to en-
gage in intramural negotiations among themselves fi rst 
to establish their priorities. This may not be a simple 
task.) Then, parties must educate each other about the 
reasons why these needs, interests and goals are impor-
tant, valid and reasonable. Brainstorming about alter-
natives will often take place afterwards. There may be 
multiple solutions to achieve what is being sought. It 
is in this phase of the negotiations that data and opera-
tions are reviewed and evaluated. With effort, the parties 
reach a conceptual agreement. However, the last stage 
of reducing the conceptual agreement to a binding fi nal 
agreement will reveal yet more issues that must be re-
solved and test the ability of the parties to accommodate 
each other’s needs.

In every successful case, there is a tipping point 
where the negotiators become committed to making a 
deal happen and the likelihood of a deal surpasses the 
likelihood of failure. The negotiators make the compro-
mises necessary to reach an agreement. However, it is 
not a straight line. In most cases, there may also be one 
or more crises where the parties’ ability to continue to 
work together is severely challenged. The mediator plays 
a crucial role in reminding parties of the advantages of 
continuing with the process and fi nishing an agreement 
as compared to giving up and facing the uncertainty of 
no deal. With patience, persistence, creativity and trust, 
the mediator helps get parties in these complex disputes 
to the fi nish line.

III. ADR in Environmental Enforcement and 
Compliance from a Federal Perspective

Enforcement of federal environmental laws and 
regulations provides a wide variety of opportunities to 
use ADR techniques to resolve enforcement disputes. 
A vast and complex assortment of statutes and regula-
tions establish environmental standards for the American 
economy. Noncompliance and ensuing enforcement ac-
tivity by federal agencies provide ample opportunity for 
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Though a variety of ADR techniques have been used 
to assist settlement of environmental enforcement mat-
ters, mediation is by far the technique most often used. 
Agencies have increasingly15 utilized the services of a 
convening neutral to help parties identify and reach 
agreement about the selection of the mediator or other 
ADR professional. 

Federal District Courts ADR programs all provide 
for the use of mediation, and many also offer some form 
of case evaluation, such as summary jury trials and early 
neutral evaluation.16 Arbitration is rarely used for reso-
lution of environmental enforcement and compliance 
matters, primarily due to the reluctance of agencies to au-
thorize the issuance of binding decisions to a private arbi-
trator, especially when many environmental cases involve 
signifi cant public policy issues. 

As shown in the chart below, ADR provides a wide 
range of short- and long-term benefi ts for both govern-
ment regulators and the regulated industry in enforce-
ment and compliance cases.17

rules, pursuant to the Alternative Dispute Resolution Act 
of 1998,11 support the use of ADR techniques to settle liti-
gation in the federal courts. Administrative tribunals in 
many federal agencies have also established programs for 
the use of ADR techniques to settle administrative litiga-
tion.12 These policies and agency guidance regarding the 
use of ADR techniques led to the resolution of a wide va-
riety of federal enforcement and compliance actions over 
the past nearly twenty years. 

A 2009 report about the use of ADR by federal agency 
environmental programs13 shows that close to a third of 
all ADR in those programs was for enforcement and com-
pliance activities.14 At EPA 84% of all ADR use was relat-
ed to enforcement and compliance efforts. Other agencies 
that utilized ADR for enforcement matters include the 
Federal Energy Regulatory Commission, the Department 
of Interior, the Department of Defense, and the U.S. For-
estry Service, all of which reported extensive use of ADR 
in enforcement cases. 

Savings Realized and Benefi ts Accrued
from Use of Environmental Confl ict Resolution
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 Saved on direct process costs (e.g., 
the process costs to mediate 
were less than litigation) 

Avoided infl aming relations 
and escalating the confl ict with 
litigation or unattended confl ict 

Avoided or reduced negative on-the-
ground impacts (e.g., environmental, 
social, economic) 

Likely reduced or avoided 
the direct cost of appeals (e.g., 
the solution is less likely to be 
contested) 

Better outcomes were crafted (e.g., 
less costly settlements, timely 
project progression, innovative 
solutions, reduced monitoring) 

Improved stakeholder commitment to 
the agreement and its implementation 

Created effi ciencies that reduce 
future indirect process costs (e.g., 
fi eld staff time dealing with 
confl ict) 

Case used as a prototype for 
resolving other similar problems or 
confl icts 

Created the potential for stakeholders 
to work together productively on 
related issues in the future 

IV. Effectiveness of Dispute Resolution in Public 
Construction Projects18

The use of ADR is a well-established policy and 
priority of the federal government. Under the fi rst Ad-
ministrative Dispute Resolution Act in 1990 (“Act”),19 
every executive agency was required to adopt a policy 
that addresses the use of alternative means of dispute 
resolution, to designate a senior offi cial to be the dispute 
resolution specialist of the agency, to provide for train-
ing on a regular basis, and to review each of its standard 
agreements for contracts, grants and other assistance to 
encourage the use of alternative means of dispute resolu-
tion. Six years later, Congress amended and strengthened 

the Act, providing, among other things, that if the gov-
ernment agrees to participate in binding arbitration the 
resulting award will be fi nal in accordance with the Act, 
as amended, and that the Freedom of Information Act no 
longer provides access to documents that are exchanged 
privately between a party and a mediator.20 

For transportation matters, in 1998, Congress passed 
the Transportation Equity Act for the 21st Century (TEA-
21, P.L. 105-178), and included certain “Environmental 
Streamlining” provisions, requiring transportation agen-
cies to work together with natural, cultural and historic 
resource agencies to establish realistic time frames for the 
environmental review of transportation projects. These 
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that the failure to anticipate environmental challenges 
and to devise effective collaborative processes to address 
them costs taxpayers hundreds of millions to billions 
of dollars each year. The propensity to attempt to solve 
problems through litigation, which is typically very time 
intensive and costly, is a particular problem.

The federal government spends tens of millions of 
dollars each year litigating thousands of cases. But re-
solving environmental issues through litigation is rarely 
cost-effective and typically does not solve all the issues or 
apply to all the affected interests. The U.S. Institute works 
to facilitate collaborative problem-solving involving all 
affected interests; this reduces litigation and other costs of 
confl ict, including project delays and poorly informed de-
cisions, and maximizes the benefi ts of collaboration, such 
as timely cost-effective solutions, innovation, improved 
working relationships, as well as commitment by the par-
ties to shared solutions. The benefi ts to the taxpayer of 
using collaborative approaches to avoid or resolve even 
a small fraction of potential or actual litigation cases are 
signifi cant.

The need for alternative dispute resolution and inter-
governmental collaboration continues to increase. In U.S. 
District courts nationally, annual fi lings of new cases rose 
from about 35,000 to more than 250,000 in the 60 years 
prior to 2004 (a sevenfold increase, though the popula-
tion only doubled). In the appellate courts, annual case 
fi lings grew from 2,800 to more than 57,000 over a 50-year 
period, a twenty-fold increase. Federal agencies are par-
ties in nearly one-third of these cases. When cases settle, 
the government not only saves the costs of litigation—it 
also saves the costs of courtrooms, judges, administrative 
hearing offi cers and other court expenses.29 Additionally, 
the government benefi ts from expedited work on proj-
ects, innovative solutions, cost-effective solutions, and 
improved working relationships among stakeholders that 
help solve issues now and manage issues in the future.

The U.S. Department of Justice has reported that the 
use of mediation saved the DOJ $6.4 million in out-of-
pocket litigation and discovery expenses (including ex-
pert witnesses, depositions and investigation costs), plus 
more than 55,000 hours of attorney and staff time, in 2007 
and 2008, compared with mediation costs of about $2.4 
million. These fi gures do not include the savings of staff 
time and dollars by other federal agencies represented by 
DOJ in those cases, or the other parties involved in the 
lawsuits.30

Another important agency in the fi eld is the Center 
for Environmental Excellence, established by the Ameri-
can Association of State Highway and Transportation 
Offi cials (AASHTO) and developed in cooperation with 
the FHWA to promote environmental stewardship and to 
encourage innovative ways to streamline the transporta-
tion delivery process. The Center is designed to serve as a 
resource for transportation professionals seeking technical 
assistance, training, information exchange, partnership-

agencies are meant to work cooperatively to adhere to 
those time frames, while they are protecting and enhanc-
ing the environment. There is an excellent summary of 
this program posted on the Federal Highway Adminis-
tration (FHWA) website.21 

There are a number of Presidential directives pro-
moting ADR in the federal government. In 1991, Presi-
dent Bush issued an Executive Order requiring that gov-
ernment attorneys be trained in ADR.22 In 1996, President 
Clinton promulgated an Executive Order that required 
government attorneys to propose the use of ADR in ap-
propriate cases.23 This was followed by a Presidential 
memorandum by President Clinton stating: “I have 
determined that each Federal agency must take steps 
to promote greater use of mediation, arbitration, early 
neutral evaluation, agency ombuds, and other alternative 
dispute resolution techniques….”24 The Interagency Al-
ternative Dispute Resolution Working Group (adr.gov/
index.html) is an organization of chief legal offi cers from 
more than a dozen executive agencies, which issues guid-
ance for the entire government on federal ADR policy.25 
There have been two reports to the President on ADR in 
the federal government.26 

The most important federal agency for facilitating 
the resolution of environmental disputes is the U.S. In-
stitute for Environmental Confl ict Resolution, (the U.S. 
Institute).27 The U.S. Institute’s mission is to help resolve 
environmental disputes that involve the federal gov-
ernment by providing mediation, training and related 
services. The U.S. Institute has worked on a wide range 
of federal issues including federal highways, natural re-
sources and public lands, ecosystem restoration, NEPA, 
water, energy, and consultation with Indian tribes. Agen-
cies involved in these projects have included the FHWA, 
the Department of the Interior and its bureaus, the EPA, 
the DOD, including the Corps of Engineers, Navy and 
Air Force, the Department of Agriculture Forest Service, 
and the National Oceanic and Atmospheric Administra-
tion. The U.S. Institute hosts bi-annual conferences on 
environmental confl ict resolution, and promotes col-
laborative dialogues within the federal government and 
across federal, tribal, state and local governments. The 
U.S. Institute also maintains a roster of over 300 quali-
fi ed confl ict resolution professionals located all across the 
country.28 In the environmental arena, there also exists a 
cadre of experienced mediators and facilitators across the 
country that have mediated or facilitated environmen-
tal issues and disputes related to major public projects. 
Examples include negotiating pollution issues, water re-
source policies, water codes, community impact, cultural 
values and claims in the context of project siting and de-
velopment of major infrastructure projects. 

A very large, but often hidden, cost of federal, state 
and local government in the environmental area is the 
failure to anticipate confl icts and to devise processes to 
address them before they become more intractable and 
costly. In fact, it would not be an overstatement to argue 
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on technical solutions, develop a plan for reduction or 
elimination of the offending matter, and establish a time-
table for accomplishing such tasks.

VI. Application of ADR in Land Use Matters 
Dispute resolution may also be used in connection 

with local land use review processes to enable parties 
representing diverse interests to negotiate a consensus 
on some or all of the controversial aspects of a proposed 
application prior to the decision of a town board, plan-
ning board, architectural review board or zoning board of 
appeals. It may also be used to prevent or settle a lawsuit 
after a board’s decision, or in connection with town plan-
ning initiatives.

The process, and especially the public hearing, is 
often emotionally charged and adversarial. The format 
of the hearing, which is based on a courtroom model, 
affords no opportunity for meaningful dialogue among 
the interested parties and therefore does not lend itself to 
collaborative problem solving. Often, a board must sift 
through reams of written comments and testimony, which 
may contain confl icting scientifi c and technical data.

After the hearing, the board must then decide wheth-
er to grant, deny or conditionally grant the application 
before it. It often does not have the latitude to devise cre-
ative solutions beyond the scope of the specifi c applica-
tion upon which it is deliberating in order to respond to 
certain legitimate concerns that may be raised by the pub-
lic. Dissatisfaction with the outcome of the process often 
results in the fi ling of lawsuits challenging the decision of 
the board.

Unlike the traditional litigation process in which there 
are typically winners and losers, ADR can often achieve 
a “win-win” resolution for all of the interested parties. In 
the context of land-use decision making, mediation is the 
most commonly used form of ADR, although other forms 
of ADR, such as collaborative decision making or con-
sensus building, may also be utilized. In this process, a 
neutral facilitator assists parties to develop a collaborative 
framework for reaching consensus on a particular path or 
strategy, such as in connection with the development of a 
comprehensive plan or proposed regulation.

Mediation provides an atmosphere in which repre-
sentatives of all interested parties, experts and planners 
can communicate more effectively and collaborate on 
issues of concern. A mediated process encourages brain-
storming and the creation of solutions that can satisfy the 
interests of most, if not all, participants in the mediation. 
Because of the opportunity for improved communica-
tions, mediation often has the added benefi t of streamlin-
ing the review process, especially where it is utilized at an 
early stage in the planning.

Most types of land use matters are appropriate for 
ADR. Examples include applications for site plan or 
subdivision approvals, special use/conditional permits, 
rezonings, subdivision plats, fl oating zones, and planned 

building opportunities and quick and easy access to envi-
ronmental tools (environment.transportation.org//).

ADR tools, including mediation, are consistent with 
established government policy and have proven capa-
bilities to deal with the environmental disputes among 
stakeholders that typically arise at the inception of the 
planning and design phase of a public construction proj-
ect. ADR techniques can help manage costs and have 
proven that they contribute to the strategic management 
of government resources. A focused effort should be 
made to insure that these techniques are used for all ma-
jor projects planned in the future.

V. Other Uses of Alternative Dispute 
Resolution in Environmental Matters 

Alternative dispute resolution is especially useful 
to address potential soil or groundwater contamination 
under such statutes as the Comprehensive Environmen-
tal Response, Compensation and Liability Act (CERCLA 
or Superfund) as well as the various state counterparts. 
In these cases, multiple potentially responsible parties 
(PRPs) are sued by governments or private parties seek-
ing recovery of cleanup costs. To avoid the costs and risks 
of such litigation, PRPs have used ADR to allocate costs 
and liability. The basic issue in Superfund allocation dis-
putes is how to allocate responsibility for cleanup among 
the various PRPs or among a particular class of PRPs 
(e.g., generators, transporters, owners/operators). ADR 
can facilitate agreement among the disputing parties con-
cerning their liability in a manner that is less expensive 
and time consuming than litigation. 

The principal ADR methods which have been used in 
CERCLA allocations include mediation, binding arbitra-
tion, early neutral evaluation and a “hybrid” form of non-
binding arbitration combining mediation and arbitration. 
This hybrid process for allocation is generally considered 
to be faster, cheaper, and more private than litigation. The 
length of the allocation process can vary depending on 
the complexity of the case. It is not unusual for the alloca-
tion process to last from six months to several years.

A typical mediation of an allocation dispute involves 
voluntary disclosure of information by the parties de-
scribing the involvement with the site, the exchange of 
confi dential position papers, preparation of a confi dential 
allocation proposal by the mediator, and mediated nego-
tiations among the parties. The purpose of the allocation 
mediation is to negotiate a settlement between parties 
and not to determine specifi c issues of fact and law. 

ADR may also be used to address environmental 
problems stemming from industrial operations such as 
odors, oil and petroleum spills, water and air emissions 
or noise issues. It may also be used to address issues re-
lated to climate change. Mediation or other forms of ADR 
have been used in such cases to allow all parties to the 
dispute to participate in a process to identify the source 
of the odor, noise or emission, gather needed information 
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unit developments. It may also be used to facilitate the 
preparation or update of comprehensive plans or zoning 
ordinances. Some land use professionals have argued 
that ADR should not be used in connection with non-
discretionary decisions, such as for use variances, which 
require application of specifi c legal criteria. It is uniform-
ly agreed, however, that if a use variance is granted, ADR 
may be used to impose conditions on the variance, which 
are discretionary in nature.

The New York State Legislative Commission on Ru-
ral Resources previously published a model local law 
providing for the use of voluntary mediation in the pre-
vention or resolution of municipal planning, zoning and 
land use disputes. The model contemplates the use of 
existing voluntary mediation programs (e.g., County Dis-
pute Resolution Centers) to accomplish the mediation.

Conclusion
Although the preceding discussion focused largely 

on federal initiatives and processes relating to environ-
mental dispute resolution, it is still instructive for the 
way in which state and local disputes might be handled. 
The New York State Department of Environmental Con-
servation’s Offi ce of Hearings and Mediation Services is 
one of the few state environmental agencies to offer ADR 
services to resolve environmental disputes. The prospect 
for wider use of dispute resolution techniques to resolve 
environmental and land use confl icts is strong on both 
the federal and state level.
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From the beginning of the process, a commitment is 
made to keep confl ict to a minimum. This not only helps 
assure that the collaborative process will move forward 
as smoothly and effectively as possible, but also that a 
foundation may be built, allowing the parties and their 
children to move on positively with their lives after the 
divorce.

In the collaborative divorce process, each of the par-
ties retains his and her own independent, collaboratively 
trained attorney. Each lawyer will gather information, 
provide the client with information about their rights, 
responsibilities and options, and help negotiate and advo-
cate on behalf of the client.

All negotiations are conducted in highly structured, 
face-to-face meetings among the couple and their attor-
neys. Each meeting normally has a pre-agreed agenda and 
is followed up with minutes that refl ect key discussions, 
items that the parties agreed upon, and tasks that need to 
be completed before the next meeting.

Ultimately, negotiations in the collaborative process 
will address all of the issues that need to be resolved, in-
cluding fi nances, property, child custody, child support, 
spousal support and any other issue that is important to 
that particular family. If the parties are ultimately unable 
to arrive at an agreement on all of the issues, the col-
laborative attorneys will withdraw from the process and 
litigation attorneys can be retained to seek a resolution in 
the court system.

Many times, collaborative lawyers fi nd that bringing 
in other collaboratively trained professionals can help the 
couple arrive at an agreement that best meets the immedi-
ate and long term needs of the family.

These other collaborative professionals include:

• Divorce coaches who will assist the parties to 
develop better communication tools so that they 
can better understand the spouse and be better 
understood when expressing their own interests 
and needs. Coaches also help the parties manage all 
of the diffi cult emotions that arise in the midst of 
divorce.

• Child specialists who give the children a “voice” 
in the process and work with parents to create 
a parenting plan that meets the children’s best 
interests.

• Financial specialists who will collect and analyze 
fi nancial information and assist the clients to make 
informed decisions about fi nancial matters.

ADR processes have particular applicability in the 
fi eld of divorce and family law. As one might guess, non-
litigation resolutions are ideally suited for disputes that 
are so thoroughly interwoven with emotions and deeply 
personal histories. The ability of the parties to receive 
professional guidance from a mediator and counsel so 
that they can agree on their own arrangements—based on 
the unique story, needs and goals of their own family—is 
one of several reasons why mediation and collaborative 
law have received such great and growing acceptance by 
couples and family lawyers alike.

Collaborative Law
This article will discuss all the modes of ADR in di-

vorce and family law. Most methods of ADR are similar 
across many areas of law. A relatively new form of ADR, 
collaborative law, could be applied in many areas of dis-
pute or confl ict, but by far its greatest development has 
been in the divorce and family area. Because of that over-
whelming focus in divorce and family matters, collabora-
tive law has not been highlighted in other articles of this 
publication. We describe it in some detail here so that it 
can also be included in the other sections of this article.

Collaborative law is a process that helps parties arrive 
at a mutually agreed upon, negotiated settlement without 
the threat of court. Collaborative law is based on three 
main principles:

1. The parties agree in writing with each other and 
with their attorneys that those attorneys will not 
go to court.

2. Both parties commit to an honest and open ex-
change of documents and information.

3. Each option for settlement takes into account the 
highest interests and goals of both parties and their 
children.

In collaborative law, each client has an attorney by 
their side throughout the negotiations, but those negotia-
tions focus on interests and solutions rather than on posi-
tions and demands. The goal is to improve the parties’ 
ability to communicate and understand each other during 
the collaborative process and, hopefully, after the matter 
is resolved as well.

Collaborative law is client-focused. The divorcing or 
separating couple remains in control of the process and of 
the issues to be resolved. Because the clients agree with 
their attorneys that those lawyers will not go to court for 
the clients, the process is less adversarial and more fl ex-
ible to explore options and fi nd solutions.

White Paper on Family Law
By Charles M. Newman, Clare A. Piro, Jacqueline W. Silbermann and Andrea Vacca
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satisfactorily. In ADR, no judges, court attorneys, clerks, 
stenographers or other court personnel are present.

A great many couples are comforted to know that 
with ADR, they can pursue a resolution of their family 
disputes privately, without the great weight of the State 
watching over their shoulders every step of the way and 
without fear that their troubles will become grist for the 
fascination of others.

Speed and Duration of the Process

Obviously, all estimates of time frames are just that 
and are dependent upon the parties, their level of confl ict, 
their motivation to settle, the complexity of the issues and 
the like. However, in general, a mediation or a collabora-
tive process will be completed by the parties in the short-
est period of time.

In a typical attorney-negotiated matter, the parties 
are dependent upon their attorneys to keep the matter 
moving along. In turn, their attorneys will move matters 
along according to the amount of time each has to devote 
to responding to correspondence and settlement propos-
als. Given the time constraints of an average matrimonial 
practice, the matter typically will take longer to settle 
than in mediation or collaborative practice.

In litigation, the time frame is dependent upon the 
Court’s calendar, the need for discovery or pendente lite 
motions, the motivation of the parties and their attorneys 
to move the case along, and the point at which the matter 
settles. For the most part, however, litigation can be the 
lengthiest process to conclude.

Cost of the Process

Clearly, the exact cost of the process depends upon 
the fees of the professionals and the amount of time it 
takes to resolve the matter. In general, the cost, from least 
costly to most expensive, would be mediation, collab-
orative process, attorney-negotiated process, and lastly, 
litigation. Within that framework, the cost to the parties 
in each modality is dependent upon their commitment to 
the process, the complexity of the matter and their level of 
confl ict.

The reason the fees in mediation are normally low is 
that clients generally choose to pay primarily for the fee 
of only one professional, the mediator, with review at-
torneys limiting their time to the review of proposals or 
settlements. Therefore, time with the consulting or review 
attorneys is reduced compared with an attorney-negotiat-
ed case. A collaborative process tends to be more expen-
sive than mediation because, at the very least, the parties 
are paying for the intensive time of two attorneys (rather 
than one mediator) during the collaborative sessions. If it 
is a team or interdisciplinary collaboration, there are also 
fees for coaches, a fi nancial neutral, a child specialist, etc.

Collaborative law is not the right process for every-
one. Just because clients say they want to avoid court 
doesn’t mean they are good candidates for the collabora-
tive process. Clients should not be encouraged to choose 
collaborative law because it’s a cheap alternative. It isn’t. 
While no alternative dispute resolution process will reach 
the expense of a full-blown litigation, collaborative law 
can still end up costing the parties signifi cant sums of 
money. This is particularly true for high confl ict couples 
who are unable or unwilling to stay on track and move 
forward in an effi cient way.

Parties engaging in the collaborative process need to 
understand that their matter will move at the pace of the 
slowest party. If one person wants to delay meetings, or 
doesn’t follow through on agreed-upon tasks, it will slow 
down the entire process. Because there is no judge impos-
ing deadlines, collaborative law may not be the right pro-
cess if both parties are not self-motivated to move toward 
resolution.

The collaborative process requires clients and attor-
neys who respect the premises, requirements and impli-
cations of their contract to collaborate. If trust is simply 
not possible or one party is not willing to be transparent, 
the collaborative process will fail.

The withdrawal provision, which requires both 
parties to retain other counsel for litigation if the col-
laborative process fails, can also be a concern. While any 
interim agreements may continue after the collaborative 
process ends, and while all of the fi nancial documents 
gathered can easily be turned over to litigation counsel, 
the fact is that it can be expensive to bring a new attorney 
into a matter.

However, with proper screening at the beginning of 
the attorney-client relationship, many of these potential 
problems can be identifi ed and avoided.

Difference and Similarities Within ADR Methods
Arbitration, while available in divorce and family 

matters, is mostly used to resolve subsidiary issues, not 
normally to address divorce itself or its larger aspects. 
Thus, it is not included in this comparison of different 
dispute resolution approaches.

Confi dentiality

One of the fi rst advantages of ADR that many people 
think of is confi dentiality. It is often extremely important 
to people going through divorce or other family prob-
lems, particularly when children are involved.

Mediation sessions and collaborative law sessions are 
held in private offi ces. Of course, this can also be true in 
direct negotiations among counsel and/or the parties in 
a pending or contemplated divorce action, but only for so 
long as both sides feel that negotiations are progressing 
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least they withhold what they consider to be strategic in-
formation, including factual information or insights into 
that party’s true desires and preferences.

In mediation or collaborative law, on the other hand, 
the approach is quite different. Parties are encouraged to 
share as much relevant information as possible, to be as 
candid as possible about what is important to them, and 
to be open to ideas other than their own. Their goal is to 
mutually assess facts and to consider options together, 
hoping to build solutions that work best for both spouses 
and their children.

Parties’ Control of the Process

Sometimes an experienced lawyer forgets that the 
only reason the processes and mechanics of a divorce or 
Family Court case seem to make any sense at all is that 
the lawyer has been handling them for years. For the par-
ties and their children, who are already in a stressful situ-
ation, the impenetrability of what is going on in litigation 
(in or out of the courtroom) can range from confusing at 
best to bewildering to downright frightening.

A key element of ADR, and especially mediation, is 
that the processes and mechanics are included among the 
things about which the parties will agree. At the outset of 
mediation, for example, the mediator normally asks for 
the parties’ expectations and desires about how to pro-
ceed. At each step of the way, the mediator will ask for 
agreement about how the process is working and whether 
the parties want to change the process.

Collaborative law can be a little more structured than 
mediation, especially since there tend to be several profes-
sionals supporting the parties each step of the way. There 
might be more of a pre-conceived structure in collabora-
tive law than in mediation, but still, the parties are often 
asked if adjustments to the process might be benefi cial for 
them.

One hopes that in attorney-negotiation cases, honesty 
and civility will prevail. Other than that, when lawyers 
negotiate, there are no rules. The negotiations take on a 
life of their own, often without the need for any articu-
lated rules. It is important to note, however, that when 
lawyers negotiate, that process is handled between the 
lawyers. There is precious little opportunity for the par-
ties to directly express their needs, preferences and de-
sires in a way that the other party and lawyer can hear or 
respond to.

In litigation, of course, neither the parties nor the 
lawyers control the process. The processes and mechanics 
are governed by statutes, court rules, judges’ rules, local 
practices, and a full panoply of traps for the unwary. Law-
yers who keep at it long enough learn all the processes. 
Parties, on the other hand, simply have to live with the 
processes’ demands and consequences, no matter how 
peculiar they seem, no matter how much needless pres-

The fees in attorney-negotiated matters and litigation 
will tend to be higher because the parties are paying for 
individual attorneys, and the adversarial nature of the 
process will result in more time spent in arguing a par-
ty’s case, to say nothing of the time spent in preparation 
for conferences, court appearances, examinations before 
trial, and the like.

Voluntariness

A hallmark of mediation is that it is entirely vol-
untary from start to fi nish. (A slight exception is court-
annexed mediation, where the parties may be ordered to 
at least start a mediation process. They are never ordered 
to resolve the case in mediation.) There is no mediation 
unless both parties want it and there is no resolution un-
less both parties want it. Mediation requires the consent 
of the parties even as to the manner of proceeding. One 
of the fascinating things about mediation is the way par-
ties come to see, even as discussions can become diffi cult, 
that it is in the party’s own self-interest to continue in 
mediation, and to work toward a resolution. When it 
works best, mediation is nothing more than helping both 
sides focus on fi nding “win-win” solutions, so that at ev-
ery step, the parties fi nd a resolution that each side sees as 
a good result.

In collaborative divorce and family law, the start of 
the process is entirely voluntary, and the collaborative 
professionals make a strong point of insuring that the 
parties clearly understand the implications of a process 
that, by agreement, will not end in litigation with the 
same lawyers. Because of the time and fees that are in-
vested with lawyers who cannot litigate for them, the 
parties know that terminating the collaborative process 
to hire litigation counsel can be a very expensive and 
wrenching choice. They always retain that choice, but as 
time passes, there is an implicit fi nancial pressure to re-
main with their initial preference.

Of course, negotiation is voluntary. Outside realities 
or other pressures may sometimes make it feel as though 
negotiation is a necessity, but normally parties and their 
lawyers expect that even in the most hotly contested di-
vorce and family disputes, negotiation will go on.

To a large extent, the difference between discussing 
resolutions (“settling”) by negotiation in a contested mat-
ter, as opposed to a mediated or collaborative case, is one 
of intention, attitude and approach. In the context of a 
contested matter, negotiations normally proceed in the 
context of each side wanting to maximize his or her posi-
tion. Side A might want to understand what is important 
to side B, but only for the purpose of framing a proposal 
in a way designed to get the most of what side A wants. 
Side A feels that every concession to B is a loss to A. To 
reach the “best” result in negotiation, parties and counsel 
sometimes feel that it enhances their chances of success 
if they withhold as much information as possible, or at 
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suited to designing a plan that will work best for their 
family. If the parties need help beyond what the mediator 
or their collaborative attorneys can provide, they may 
seek the input of a child specialist who can help them 
devise a plan based upon their children’s specifi c needs 
and wishes. This is done in a cooperative setting in which 
the parties and all professionals have as a priority to do 
as little harm to the children as possible. All seek to maxi-
mize each parent’s relationship with the children without 
a concomitant cost to the other parent. The children tend 
to suffer the least, both during and after the divorce.

Unfortunately, the same approach is not typically 
used in an attorney-negotiated case, and it is even less 
likely to be used in full-blown litigation. Confrontational 
negotiation or divorce, as we know, can cause pro-
nounced and long-term suffering in children. In an adver-
sarial process in which the parties seek to win at all costs, 
the parties are much less likely to acknowledge the other 
spouse’s good parenting. Moreover, in a setting where 
“winning” is the ultimate goal, the parents may refuse to 
even consider a parenting plan in which the parent gets 
“less” than what his or her attorney said was “standard,” 
or which the parent feels is the societal norm. In that toxic 
atmosphere, a parenting plan is unlikely to be the best it 
can be, and the children are likely to witness a high level 
of animosity during the divorce and as the parenting plan 
is implemented (or not) into the future.

Balance of Power

Power imbalances exist to a greater or lesser degree 
in every corner of every relationship, and consequently 
in every divorce. These can be of minor importance, such 
as when the wife is more familiar with paying the bills 
while the husband knows more about the heavy chores. 
Or the imbalance can be of major importance that reaches 
the level of a party’s inability to advocate for herself or 
himself.

Although a mediator does not advocate on behalf of 
a party, a skilled mediator can level the playing fi eld by 
empowering the party who may be deemed to be less 
powerful in a particular discussion area, or overall in the 
relationship. By impartially addressing both parties as to 
their needs and interests and encouraging the participa-
tion of both even if one party tries or tends to dominate, 
the mediator helps a reticent party fi nd his or her voice. 
A mediator can also ask a party who is not as fi nancially 
adept as the other if he or she wants the help of a fi nancial 
professional to work on a budget, or of a divorce coach if 
the person seems blocked in the process. Of course, a me-
diator can also ask the parties if it would be helpful if the 
fi nancial person, coach or lawyers come to the mediation 
sessions themselves.

On the other hand, power imbalances may be so seri-
ous that they cannot be overcome in mediation. In such 
cases, collaborative law, attorney-negotiation or litiga-

sure they apply, and no matter how much they stand in 
the way of a resolution of the case that the parties would 
fi nd satisfactory.

A fi nal thought about the parties taking control and 
responsibility of family disputes may actually be one of 
the most important. When children are involved, it has 
enormous benefi ts for them to see and know that even in 
the face of severe discord, their parents chose not to draw 
swords in court, but chose instead to behave civilly and 
respectfully. Parental modeling of taking responsibility, 
continuing to care about a spouse, and keeping the chil-
dren’s well-being primary, is a priceless gift to children of 
divorce.

Parties’ Control of the Outcome

In the broadest sense, it is easiest to state the level of 
control over the outcome of a case in one phrase: in me-
diation and collaborative law, if the parties don’t come to 
an agreement with each other, there is no outcome. The 
parties are in complete control, and that is the antithesis 
of litigation. In litigation, neither party gets to decide, 
so both parties have lost the ultimate “control” of the 
outcome.

There is a fl ip-side to the fact that both parties have 
to agree to a mediated or collaborative result. Effectively, 
each party holds a veto. Indeed, if it is clear at the outset 
that one or both parties is likely to be willfully intransi-
gent or infl exible, that family may not a good candidate 
for mediation or collaborative law at all. But if parties 
enter willingly into mediation or collaborative law and 
after hard work they learn that they just will not be able 
to come to an agreement, either party may at any time 
end mediation or collaborative law and submit to the 
normal court processes for an outcome. In the sense that 
either party may choose to end mediation or a collabora-
tive process, each party retains control over the outcome 
of that process by having the power to end it at any time.

Control over the outcome of a dispute is probably 
one of the main reasons most people choose mediation or 
collaborative law rather than litigation. The responsibil-
ity for their own futures is a powerful motivator of, and 
powerfully contributes to, both spouses. The taking and 
exercising of responsibility and control tend to yield suc-
cessful, sustainable results.

Drafting a Parenting Plan

No matter the process, a parenting plan must always 
be based upon the best interests of the children. However, 
mediation and collaborative law, by their very nature, 
tend to permit the parties to discuss a parenting plan in a 
manner most conducive to fi nding an arrangement that 
works best for their children and them.

In mediation and collaborative law, the basic premise 
is that the parents know what is best for their children, so 
those dispute resolution modalities are particularly well-
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Typically, the attorney’s role in mediation is referred 
to as a “review attorney” or a “consulting attorney.” Re-
view attorneys begin their jobs at the conclusion of a me-
diation, after a memorandum of understanding or draft 
Separation Agreement is prepared. On behalf of his or her 
client, the attorney reviews the memo or draft agreement, 
consults with the client, and gives the client the kind 
of legal advice that a mediator is not permitted to give. 
Should the review and consultation result in the sugges-
tion of any changes to the agreement, be it substantive or 
not, the attorney may bring up these points to the other 
party’s attorney or to the mediator. Or, the client can re-
turn to mediation with the proposed amendments, or the 
client can negotiate these amendments with the spouse 
directly. As with all facets of mediation, the manner in 
which any proposed changes are addressed rests with the 
parties.

Consulting attorneys usually get involved earlier, 
well before there is a memorandum of understanding or 
draft Separation Agreement. In fact, it is not unusual for 
clients to consult with an attorney prior to beginning the 
mediation. Many referrals to mediation come from mat-
rimonial attorneys who believe mediation may be an ef-
fective way for a particular couple to resolve their matri-
monial issues. Or, some clients just prefer not to begin the 
mediation until they have a full understanding of their 
rights and obligations under the law, as explained by his 
or her own lawyer.

Furthermore, when clients come to the mediation 
with the knowledge of both the favorable and the unfa-
vorable application of the law, the mediator is not placed 
in the position of making one party happy at the cost of 
the other. As set forth in other parts of this article, the par-
ties are free to consider the application of the law as but 
one of the avenues toward a resolution. If parties know 
that a strict application of the law may not be in their fa-
vor, they can speak more in terms of why a different out-
come would work best for the family.

When a spouse participating in mediation consults 
with his or her attorney during the mediation process, 
it can serve to make the mediation sessions much more 
productive. For example, a client may not know what he 
or she can propose as a possible resolution in a media-
tion, and the attorney can work with the client to propose 
a unique and creative resolution that may not be readily 
apparent to either the other attorney or the mediator. This 
frees a matrimonial attorney—who is otherwise normally 
constrained by the confi nes of the law—to propose a 
resolution that may not necessarily be well received in a 
litigation but which may be best for this couple and their 
children.

Mediators may also recommend that a party have a 
consultation with an attorney during the mediation pro-
cess to clarify a misconception that the client may have 
as to how the law is applied, or to insure that a party is 

tion are preferable to mediation. These can be instances 
where the power imbalance is due to domestic violence, 
substance abuse, withholding of fi nancial resources or a 
refusal to participate with full disclosure.

In collaborative law, power imbalance is not as much 
of an issue since the attorneys advocate for their clients 
in the collaborative meetings. In the collaborative team 
approach, coaches and fi nancial neutrals can help the 
party who may be less familiar with money issues to gain 
enough power to successfully advocate for himself or 
herself.

In certain cases, the parties have no choice but litiga-
tion if an Order of Protection is necessary or if the other 
party refuses to fully disclose fi nancial information, pay 
support or pay legal fees.

A Durable Agreement

It is often said that in mediation and collaborative 
law, the settlement agreement is durable because the 
parties devised the terms themselves. The parties strive 
to reach an overall agreement that works well for both 
of them and their children. Much care is taken by the 
mediator and the collaborative attorneys to insure that 
the clients are comfortable with every aspect of the settle-
ment; that the agreement is mutual in the sense that a 
benefi t to one party does not necessarily need to be at 
the cost of the other; that the effects of the agreement are 
practical; and that the requirements of the agreement can 
be fulfi lled.

Since attorney-negotiated matters and litigation are 
adversarial in nature, the attorneys’ role is normally to 
seek the best possible outcome for their respective clients. 
This is a very different focus and tends to result in a less 
mutual agreement. In the event that the determination is 
made by a judge, it may be even more likely that one par-
ty is given a benefi t at a cost to the other. Thus, the party 
who did not achieve the most favorable outcome may be 
less likely to abide by the terms of the agreement, result-
ing either in enforcement issues or possible future actions 
to try to set aside a settlement agreement.

The Role of the Attorney
Clients are drawn to divorce mediation and collab-

orative law as a way to resolve their divorce in a speedy, 
economical fashion and in a non-adversarial manner. 
What do you do if you are a matrimonial lawyer who 
does not practice mediation or collaborative law?

The fact that a client has decided to engage in media-
tion does not mean that his or her lawyer will be losing 
a client. To the contrary, a party’s attorney plays a vital 
role in the resolution of a matrimonial matter through 
mediation.
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regard to tasks, and speaks with other members of the 
collaborative team.

The Role of Law
Surely, “the law” has a central place in resolving di-

vorce and other family law issues. After all, marriage is 
a contract. The State takes a great interest in the contract, 
even requiring parties to be licensed to enter into it. We 
have all heard, before the fi rst kiss, that a marriage is 
solemnized by someone “with the power vested in me 
by the State of....” By extensive statutes, rules and a vast, 
bewildering array of case law, the State stands ready to 
regulate, in great detail, the consequences of ending the 
contract, for the parties and for any children they have 
had. Even without divorce, many family issues, such as 
support and childrearing, may be litigated if the parties 
can’t agree themselves on how to resolve them.

The law will provide answers to family disputes 
based on a set of principles that lawmakers and judges 
think should apply in most cases as a general rule. In that 
way, the law tries to provide a default answer. If parties 
cannot together agree on what is best for them and their 
children, the law will cut the knot with an all-purpose 
answer, no matter how appropriate it is (or is not) for that 
particular family.

When most participants to a dispute, any dispute, 
consider how they want to resolve it, they will think 
about how the law would resolve it. We all live under 
a social compact that says we trust the law to provide 
answers for us when we cannot arrive at our own. The 
law is usually a pretty good gauge of how most of soci-
ety would resolve a dispute if the parties cannot do so 
themselves.

Yet many of us know instinctively or by our own 
experience that sometimes people can come up with 
their own resolutions to disputes; and if they do so, it fre-
quently is better for them than whatever “the law” would 
impose as a generalized norm. Naturally, we hope judges 
will be able to apply general principles wisely to the facts 
of the cases before them. But, of course, judges have busy 
dockets, and no judge could possibly understand the par-
ties’ situation, needs and desires the way the parties do.

Does that mean that in mediation, the parties ignore 
the law and do whatever they want? Do they throw out 
the rule book and make it up as they go along? On the 
contrary. Most often in divorce and family mediations, the 
parties want to have a sense of “what would the law do?” 
An important part of the mediator’s job is to be an “agent 
of reality.” One of the most important realities facing a 
divorcing couple is what would happen if they could not 
agree and their disputes were resolved by a judge. Else-
where in this article, we mention some of the drawbacks 
of the expense, delay and angst of going to trial. But it 
is always true that if the parties do not make their own 

knowingly waiving a right that he or she may have under 
the law. It makes much more sense to have the input of 
an attorney during the process if it appears that the client 
is agreeing to something that cannot withstand scrutiny, 
as opposed to waiting until the end of the process for the 
parties to become aware of the problem.

In certain circumstances, clients may want their at-
torneys to attend a mediation session. This is especially 
so where the issues are more complex or where a party 
may not feel comfortable. Having an attorney in a me-
diation session, albeit adding to the expense, is vital for 
someone who feels very uncomfortable about something 
or believes he or she cannot properly advocate his or her 
position.

Since this type of representation may not be some-
thing familiar to a litigator, it is important to understand 
how an attorney can effectively advocate for a client 
while maintaining the client’s wish to resolve his or her 
matter through the non-adversarial process of mediation. 
The attorney is and remains an advocate for the client 
and must act according to the Rules of Professional Con-
duct. That said, the lawyer must also “abide by a client’s 
decisions concerning the objectives of representation...,” 
as set forth in Rule 1.2. In a mediation, the client’s objec-
tives are to resolve the matrimonial matter through medi-
ation in a non-adversarial manner and to achieve a mutu-
ally benefi cial agreement that works for both parties and 
their children. The attorney can and should advise the 
client of the law and the likely result in Court, as well as 
the length of time such a result will take, the uncertainty 
involved, and the monetary and emotional cost of such a 
course of action. However, the attorney must respect the 
client’s wishes if the client does not necessarily want the 
most he or she could possibly get under the law. The role 
of the attorney in a mediation is not to advocate for the 
best possible resolution, but to provide information and 
advice, to listen to the client, and to respect that the client 
chose a process that gives husband and wife the power to 
determine the outcome.

The collaborative lawyer is an advocate for his or her 
client, but will not be advocating in an adversarial way. 
Advocacy in the collaborative process fi rst means help-
ing the client to understand and then state his or her own 
needs and concerns. If the client is not willing or able to 
communicate directly on a particular issue, the attorney 
can communicate for him or her. This concept can be very 
challenging for attorneys as they make the shift from the 
traditional notion of adversarial advocacy in the court-
room to collaborative advocacy in the conference room.

The collaborative lawyer attends every team meet-
ing with the parties. Afterwards, the lawyer discusses it 
privately with the client. Between meetings, the collab-
orative lawyer speaks with the client, gathering and dis-
seminating information, keeping the client on track with 
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agreement, a court will be ready to do so, and the court 
will apply “the law” as best it can. When both parties can 
hear a knowledgeable, neutral person and both spouses’ 
lawyers opine about the range of what “the law” would 
provide, both spouses gain a more realistic expectation 
of how their disputes might be resolved. Being aware of 
what the law might do, and choosing how much weight 
to give to that information, frees couples in mediation to 
more naturally focus on mutually benefi cial outcomes, 
rather than on the fi ghts and barriers that have come be-
tween them.

Mediation uses “the law” as one of the things the 
parties should consider in crafting arrangements that are 
best for the two of them. In some cases, the law may tell 
them what they are not permitted to do, such as to shirk 
a duty of parental support. In some cases, the law, skill-
fully explained by counsel during or after mediation but 
before any agreement is fi nalized, will serve as an impor-
tant rubric on which the parties rely. In some cases, the 
parties will seek to learn enough of the law to agree to do 
exactly “what a court would do,” to the extent anyone 
can ever predict that with certainty. In all those cases, the 
advantage is that well-informed disputants will know 
what the range of likely outcomes would be under a 
strict application of “the law,” and they will be free to 
follow just exactly as much of it as best suits the two of 
them.

The law permits a great deal of fl exibility in family 
disputes, but it does not always require or even encour-
age a judge to be fl exible. Many times, for example, 
parties with professional guidance are able to take ad-
vantage of tax planning opportunities by agreement that 
might not be obvious or even available to a judge. Parties 
may be extremely creative in their solutions—for exam-
ple, by making an education trust for their children—that 
no court could be expected to order them to do.

Deciding on the role of law is especially important 
in resolving divorce and family disputes, for the simple 
reason (among others) that in this fi eld, “the law” is not 
exactly the world’s most reliable determinant. Consider 
spousal support and equitable distribution, only two of 
the many things a divorce court has to determine. There 
are dozens of statutory factors a court must consider. 
Some factors even refer to other factors, so a confusing 
self-referential loop can be created. And one of the fac-
tors is always for the judge to do what he or she thinks 
is best and most appropriate under the circumstances. 
Experienced divorce and family practitioners know all 

too well that even for them, fi guring out “the law” is a 
moving target. Figuring out how the judge in their case 
might see “the law” adds another layer of uncertainty. 
The best anyone can hope for is to understand that there 
is a wide range of possible outcomes if a judge tries the 
case, understands all the facts perfectly, and applies “the 
law” without error. 

In the collaborative process, the law is openly dis-
cussed. For example, as in any divorce, the parties will be 
advised with regard to the child support and temporary 
maintenance statutes. Equitable distribution will be ex-
plained and the clients will be advised that custody and 
parenting decisions should focus on the best interests of 
the children. Sometimes, the attorneys may not agree on 
what the law would say about the clients’ particular situ-
ation. In those cases, the attorneys explain to the clients 
the legal issues which they agree upon, and the ones 
upon which they differ. In the end, it is up to the parties 
to choose how to apply the law to their particular matter.

This section on the role of law in divorce/family me-
diation started with the proposition that courts are avail-
able to parties who can’t themselves agree on a benefi cial 
way to resolve disputes and confl icts. The point of media-
tion and other non-litigation dispute resolution methods 
is to help the parties come to those agreements by them-
selves, so they can avoid litigation. The law and lawyers 
are central contributors to that search.
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Health Law Context 2: Saving Mission-Critical 
Relationships: The litigation process is very stressful, 
time consuming, costly and often personally painful. At 
the end of litigation, the parties are often unable to con-
tinue or restart any relationship. By contrast, with ADR, 
disputes such as those between a hospital and physician, 
physicians and their clinical departments, or more tradi-
tional business partnerships can be resolved in a way that 
preserves the relationship. 

Healthcare Business Transactions—Arbitration 
Provides A Fast and Final Result1

Healthcare entities are parties to important and often 
long-standing contractual relationships that are criti-
cal to fulfi lling their missions and successful operation. 
Aside from garden-variety commercial relationships, such 
as supply chain and service contracts, and equipment 
purchases and leasing, examples of critical relationships 
are those between insurers and providers, insurers and 
members, hospitals and physicians, and multi-provider 
affi liations. 

Inevitably, disputes arise in these contractual relation-
ships, often regarding matters such as reimbursement, the 
setting or modifi cation of fee and rate schedules, levels of 
required performance and the circumstances of renewals 
and termination. Such disputes are well suited for arbitra-
tion because of the unique characteristics of the relation-
ships and the fact that parties wish to continue doing 
business with each other notwithstanding the particular 
dispute. Because of this, the parties are often psycho-
logically suited for early resolution instead of bitter and 
damaging combat. 

Timing is especially important in these situations. The 
sooner the dispute is resolved, the sooner the relation-
ship can continue on an even keel. Arbitration has the 
distinct advantage over litigation of a much faster track, 
less expense and fi nality of the decision. Confi dential-
ity is another advantage, as the parties often are eager to 
resolve their disputes outside the glare of the public view. 
And in this era of fi nancial stress on healthcare institu-
tions and providers, the cost savings of arbitration can be 
of enormous benefi t.

The proliferation of dedicated panels of experienced 
healthcare neutrals is another factor that is increasing the 
confi dence in, and preference for, arbitration of contrac-
tual and business disputes. Among the types of health-
care business disputes routinely resolved through binding 
arbitration today are:

Healthcare providers, insurers and suppliers rely 
to a large extent on professional relationships to fulfi ll 
their missions and advance their business models. When 
disputes arise, confi dentiality and the preservation of the 
underlying relationship are often critical to the parties. 
The goal of this paper is to help the Health Law practitio-
ner improve the client’s experience in resolving disputes, 
produce better outcomes for the client and preserve criti-
cal relationships and partnerships in the process. 

Arbitration has become very common in the resolu-
tion of commercial disputes and is routinely incorporated 
into healthcare contracts, including employment con-
tracts, supply chain contracts, and managed care partici-
pation agreements, as a method of choice for avoiding 
litigation. Arbitration is a matter of agreement between 
the parties. Even if the underlying contract is silent on ar-
bitration, parties are always free to agree to arbitrate. An 
agreement to arbitrate is usually a very simple document 
to draft. More effi cient than litigation, arbitration is a 
formal, evidentiary process that results in a fi nal, binding 
award by the arbitrator. 

Mediation, on the other hand, is a less-formal process 
and is particularly well suited for situations where it is 
desirable and/or necessary to preserve confi dentiality 
and the underlying relationship of the parties. In ad-
dition to the generic benefi ts associated with Alternate 
Dispute Resolution (ADR) many healthcare disputes 
may be particularly well suited for mediation. Parties to 
mediation have the opportunity to air their views and 
positions directly, in the presence of the other party. The 
process can thus provide a catharsis for the parties that 
can engender a willingness to resolve differences between 
them. Moreover, since they are heard in the presence 
of a neutral authority fi gure, the parties often feel that 
they have been heard, similar to having had “their day 
in court.” For highly charged situations, or those with 
emotional overtones, including credentialing disputes or 
malpractice threats, this can be a critical factor in resolv-
ing a dispute at an early stage. 

Health Law Context 1: Complicated Cases: When the 
facts and/or legal issues are particularly complicated, as 
is often the case in Health Law, it can be diffi cult to sort 
them out through direct negotiations, or during trial. By 
using one or more methods of ARD, there is an oppor-
tunity to break down the facts and issues into smaller 
components, enabling the parties to separate the matters 
that they agree upon and those that they do not yet agree 
upon. Even if the case doesn’t settle, the process might 
eliminate certain issues, and simplify the remaining issues 
for either arbitration or litigation on the merits.

The Benefi ts of Mediation and Arbitration for
Dispute Resolution in Health Law
By Linda Martin and Chris Stern Hyman
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Hospitals and other healthcare institutions that are in-
terested in including alternative dispute resolution meth-
ods, including mediation, in their process for resolving 
credentialing disputes should amend their medical staff 
bylaws, rules and regulations, and/or hospital bylaws (as 
appropriate) to specifi cally permit these mechanisms for 
dispute resolution. 

Mediating Medical Malpractice Lawsuits2—A 
Trend Benefi ting Plaintiff, Defendant and Insurer 

Typically when something goes wrong in the treat-
ment or care of a patient, the response of the physician 
and other healthcare providers is guarded—the result of 
a longstanding belief that to say as little as possible to the 
patient and family members is the best protection against 
litigation. 

In fact, research suggests just the opposite: litiga-
tion is more likely if patients and their families do not 
get answers to their questions as to what happened and 
why.3 The ideal time to give patients and their families 
information about what has happened is soon after the 
event has occurred. Those conversations are referred to as 
“disclosure conversations.” Disclosure policies in health 
care facilities vary as to who should be present and who 
conducts the conversations. In hospitals typically a physi-
cian, accompanied by a risk manager or other hospital 
representative, conducts these conversations. Recent 
research suggests that effective disclosure conversations 
may reduce the number of medical malpractice claims 
fi led.4

In an effort to increase understanding of media-
tion and its benefi ts, two studies to evaluate the use of 
interest-based mediation to resolve medical malpractice 
lawsuits were conducted by C.S. Hyman and C.B. Leib-
man.5 Both studies were conducted under the auspices 
of Columbia Law School and required the approval of 
Columbia University’s Institutional Review Board. The 
fi rst involved mediating medical malpractice lawsuits 
pending against the New York City Health and Hospitals 
Corporation (the “HHC study”) and the second, larger 
study involved medical malpractice lawsuits pending 
against 11 New York City hospitals (the “MeSH study”). 

Two Empirical Studies Mediating
Medical Malpractice Lawsuits

• Study #1—NYC municipal hospitals 2004
29 cases referred
19 mediated, 13 settled
mean amt. of time in mediation 2.34 hrs.

• Study #2—NYC private, non-profi t hospitals 2006-07
67 cases referred
31 mediated, 21 settled
mean amt. of time in mediation 3.7 hrs.

In both studies after a case was assigned, co-media-
tors held a conference call with the plaintiff and defense 

1. Managed care contract disputes between provid-
ers, payors and consumers, involving contract 
interpretation, risk sharing, insurance and/or 
reimbursement issues;

2. Disputes involving disease management and 
other managed care administrative issues;

3. Employment contract disputes between physi-
cians and their employers including covenants not 
to compete;

4. Medical staff and peer review issues including 
disputes involving medical staff departments;

5. Shareholder disputes within physician practices 
or other disputes within medical practices includ-
ing sale or dissolution of a medical practice;

6. Disputes involving healthcare joint ventures and 
other multi-party disputes;

7. Medical necessity disputes;

8. National and international contract disputes in-
volving pharmaceutical companies, research and 
clinical trials of new drugs.

Privileges, Credentialing and Other Sensitive 
Areas—Mediation Can Save Time, Money and 
Reputations

Of particular sensitivity to healthcare institutions, 
individual providers, physician groups and insurers 
are participation agreements and the granting, renewal, 
suspension and/or termination of privileges. These are 
fundamental to the provision of quality healthcare and 
the protection of the public. At the same time, these can 
be vital to the reputation, professional careers and viabil-
ity of providers. 

Disputes in this area cry out for the avoidance of 
expensive, lengthy and public proceedings. For example, 
with patient accessibility to healthcare as well as the 
careers of providers often hanging in the balance, an ex-
peditious resolution of these issues can be of overarching 
importance. Although utilizing the Public Health Council 
(“PHC”) may be a required step in addressing hospital 
privileging decisions, the use of mediation at various 
stages can provide a faster and better outcome. Decisions 
regarding privileges also can be of a sensitive nature and 
involve high degrees of emotion. The private setting of 
a mediation provides important confi dentiality and may 
“lower the temperature” among counsel and the parties 
in a manner that enhances the presentation of the issues. 
Moreover, the use of skilled mediators drawn from spe-
cialty panels with knowledge of the credentialing process 
and pertinent issues not only will enhance the effi ciency 
of the process, but also the level of confi dence that the 
matter will be handled in a proper and practical fashion.
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An apology is a response that patients and their fami-
lies expect after a medical error or adverse event and one 
that many physicians wish to give but feel constrained 
because of fear of an admission of legal liability.6 Media-
tion with its confi dentiality provides a process in which 
apologies can be given without fear of retribution and the 
mediator, experienced in communication skills, can coach 
both parties to ensure a productive dialogue.

Apologies in Mediations

Study #1 Study #2

11 in 19 cases mediated 9 in 31 cases mediated

In the fi rst study the experience gained by the defense 
attorney, who mediated all 19 cases, may have led to an 
increased comfort and expertise in offering apologies in 
contrast to the second study in which many of the defense 
attorneys appeared less comfortable with apologizing. 
Litigators unfamiliar with apologizing to plaintiffs may 
inadvertently offer apologies that sound hollow and are 
not heard as genuine. 

By contrast, two wrongful death medical malprac-
tice lawsuits in Pennsylvania were mediated as part of 
a demonstration project funded by the Pew Charitable 
Trusts (“Pew Demonstration”).7 In both cases the chief of 
medicine participated along with other hospital represen-
tatives. In one case, the patient with end-stage pulmonary 
disease died after a resident inserted a subclavian central 
line and nicked the patient’s lung. At the mediation, the 
patient’s widow told the hospital representatives how she 
had been abandoned after being told of her husband’s 
death, left standing alone in the hall outside her hus-
band’s room. She also explained that no one had ex-
plained to her what had happened. The chief of medicine 
and the director of patient safety were upset at how the 
widow had been treated. In addition, during the media-
tion the physician explained what the options were for 
placement of the central line and why the lung had been 
nicked. He apologized for the outcome and explained 
why the placement of the central line was not negligent, 
but that it might have been better to have inserted the line 
in the patient’s neck. As a result of this case, the depart-
ment of medicine adopted a new decision tree for the 
placement of central lines to avoid this harm in the future. 
The settlement agreement included a monetary compo-
nent and a commitment to conduct on-going staff training 
on how to respond to family members grieving as a result 
of the death of a loved one in the hospital.

The second case involved an elderly man on Couma-
din, a blood thinner used to prevent and treat clots, who 
was admitted to the emergency room the morning after a 
fall. Contrary to hospital policy, the wife was not allowed 
to be with her husband for his fi nal hours. The patient 
was initially misdiagnosed with an infection rather than 
internal bleeding. At the mediation, the chief of medicine 
listened to the widow and responded to her rage with an 

attorneys to discuss the importance of plaintiff’s partici-
pation, as inadequate communication appears to be driv-
ing much of the litigation.

In the HHC study the same lawyer from the New 
York City Law Department represented the City in all 
19 cases and became knowledgeable about mediation 
advocacy. In the MeSH study, the defense lawyers were 
primarily outside litigation counsel for the hospitals and 
in some instances appeared to be more resistant to media-
tion. However, there are also other factors that explained 
the lower number of cases mediated, such as successful 
settlement negotiations that were already under way and 
cases being withdrawn from the study for a variety of 
reasons. 

The mean amount of time spent in mediation in both 
studies, approximately 2½ and 3½ hours respectively, 
appears to confi rm the effi ciency of the process as com-
pared to litigation. In both studies there were cases that 
were mediated and settled with no or minimal discovery 
completed. This seems to indicate an additional area of 
potential savings, both fi nancial and emotional.

There was a high level of plaintiff participation in 
both studies, but no physician participation in either. 
As discussed below, this may have limited the value of 
apologies offered and desire to benefi t patient safety, as 
articulated by the plaintiff. 

Plaintiff Participation in Mediations

Study #1 Study #2

16 of 19 cases 25 of 31 cases

84% 80%

Attorney and plaintiff satisfaction with the process 
was also measured and the rates were quite high.

Plaintiff Satisfaction (Mean)

Study #1 Study #2

2.2 1.98

Scale: 1 (very satisfi ed) to 5 (very dissatisfi ed)

Attorney Satisfaction (Mean)

1.95 1.9

Scale: 1 (very satisfi ed) to 5 (very dissatisfi ed)

This level of satisfaction might be surprising. An 
interest-based mediation style was used for both stud-
ies despite knowing that medical malpractice lawyers 
were less likely to be at ease with this style, preferring the 
evaluative, settlement-conference style in which the me-
diator presides over a position-based negotiation focused 
on compensation. A few attorneys were critical of the 
mediators’ reluctance to value the cases.
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ing admission agreement issues (e.g. disputed charges; 
etc.) healthcare decision-making and appointment of 
surrogates among eligible relatives,11 and family disagree-
ments over end-of-life care (i.e., treatment that is seen as 
too aggressive or not aggressive enough) are all well-
suited for mediation. 

Practice Implications
Parties to complex healthcare disputes seek out law-

yers trained and experienced in ARD methods who are 
also knowledgeable about the myriad of state and federal 
regulations and industry practices. Government reim-
bursement, managed care, pharmaceutical development 
and healthcare contract disputes are often so compli-
cated that the subject matter of the case simply cannot be 
learned in the course of litigation. As in many fi elds, ADR 
is increasingly successful where the neutral assists the 
parties in reaching creative and practical solutions to the 
problems presented. This demands familiarity with the 
business objectives, operations and multiple regulatory 
schemes applicable to payors, providers, insurers and 
other entities within the healthcare industry. 

Providers, payors, suppliers and liability insurers 
should each consider ways to increase incentives and/or 
remove disincentives associated with the use of ADR. 

For More Information
For more information on mediation and arbitration, 

please visit the Dispute Resolution Section’s homepage at 
www.nysba.org/drs.
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apology that acknowledged the hospital’s responsibil-
ity for the misdiagnosis. He explained what treatments 
had been administered. In the course of the mediation, 
the widow moved from rage to sadness and ultimately 
expressed gratitude for the physician’s apology. The 
hospital changed its procedures so that a patient on Cou-
madin who has fallen and enters the hospital through the 
emergency room is seen by a trauma surgeon.

The HHC, MeSH and Pew Demonstration studies all 
show the tangible and intangible benefi ts of mediation, 
as well as the potential patient safety case for media-
tion that reaches beyond the business case. In addition, 
they provide a convincing starting point for healthcare 
providers, their attorneys and insurers to begin utilizing 
mediation to resolve medical malpractice and negligence 
claims. 

Mediation in the Long Term Care Setting

The New York Public Health Law8 confers a private 
right on nursing home residents (or their legal repre-
sentatives) to sue for the “deprivation of any right or 
benefi t” created by contract, statute, rule or regulation.9 
Compensatory and punitive damages are available as 
well as injunctive and declaratory relief. As an incen-
tive to counteract the historically low values of claims 
brought by old, disabled claimants, class actions are 
authorized and attorney fees for prevailing plaintiff are 
also available.10 

As a result of multi-million dollar actions using 
similar laws in Florida and other states, an explosion of 
litigation against New York nursing homes began around 
2003. The prospect of cumulative damage calculations 
has been used successfully to establish a higher value 
for claims in the long term care setting. However, the 
avalanche of claims and detailed discovery needed to 
support deprivation of rights claims has also created 
huge burdens for both plaintiffs and defendants, slowing 
the development and resolutions of these claims. 

Although the use of arbitration is disfavored in most 
situations involving claims of nursing home residents, 
and is specifi cally prohibited in nursing home Admis-
sion Agreements, mediation has proven to be an effective 
mechanism for resolving such claims. Mediation can 
assist the parties in becoming more realistic about their 
positions and can counteract the “advocacy bias” that 
often results from the zealous prosecution and defense of 
these claims. Lastly, but perhaps most importantly, me-
diation can reduce the emotional burden created by the 
protracted litigation and motion practice that is associ-
ated with these cases. 

In addition to the benefi ts demonstrated by the 
HHC, MeSH and Pew Demonstration studies, mediation 
in the long term care setting can be effective in resolving 
disputes involving negligence, quality of care, billing or 
deprivation of rights claim. In addition, disputes involv-
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Arbitration of Joint Ventures, Managed Ca re, Pharmaceutical and 
Reimbursement Disputes*

Healthcare disputes are worldwide, and often 
involve millions of dollars. Arbitration and mediation 
of disputes among healthcare stakeholders extend far 
beyond traditional cases involving patients and physi-
cians. ADR is particularly well-suited to the resolution 
of healthcare issues, and ADR procedures have become 
the method of choice to resolve commercial disputes of 
all sizes between healthcare providers, payors, managed 
care plans, pharmaceutical and other for-profi t and not-
for-profi t companies in the healthcare industry. 

Many healthcare providers and business corporations 
have binding arbitration clauses in all of their contracts 
because they prefer the privacy of ADR, as well as the op-
portunity to select the arbitrator, over the hurly-burly of 
the courtroom. Also, the proliferation of dedicated panels 
of experienced healthcare neutrals is seen by the par-
ties to be preferable to adjudication by a member of the 
judiciary who may not be familiar with the intricate facts, 
jargon and complexities of state and federal healthcare 
regulation and reimbursement rules.

Among the types of healthcare business disputes that 
are routinely decided in arbitration or mediation today 
are:

1. Managed care contract disputes between provid-
ers, payors and consumers, involving contract 
interpretation, risk sharing, insurance and/or 
reimbursement issues;

2. Disputes involving disease management and other 
managed care administrative issues;

3. Employment contract disputes between physi-
cians and their employers;

4. Covenants not to compete involving physician 
employees or contractors;

5. Medical staff, credentialing and peer review 
disputes;

6. Shareholder disputes within physician practices;

7. Disputes involving healthcare joint ventures;

8. Contract disputes within medical practices;

9. Contract disputes involving vendors to healthcare 
facilities;

10. Disputes involving the dissolution of medical 
practices;

11. Disputes involving medical staff departments; 

12. Disputes involving management services compa-
nies and other third party vendors;

13. Disputes between and among healthcare provid-
ers, government agencies and communities; 

14. Contested guardianship disputes; 

15. Medical necessity disputes;

16. Long term quality of care and billing issues; 

17. National and international contract disputes 
involving pharmaceutical companies, research and 
clinical trials of new drugs.

Large and small healthcare disputes of all types 
increasingly are being resolved through arbitration and 
mediation. Parties seek the services of lawyers trained 
and experienced in arbitration and mediation, who are 
also knowledgeable about state and federal healthcare 
and insurance regulation, litigation, reimbursement and 
industry practices. This is because the issues in large 
reimbursement, managed care, pharmaceutical or health-
care contract disputes are often so convoluted that the 
subject matter of the case cannot be learned on the job. 
As in many fi elds, arbitration and mediation often are 
successful in healthcare where the neutral assists the par-
ties in reaching a creative solution to the problems. This 
cannot be done without familiarity with the operations, 
functioning and multiple regulatory schemes applicable 
to payors, providers and other multi-faceted entities 
within the healthcare industry.

*This section is based on a prior article: K. Benesch, 
“The Increasing Use of Arbitration and Mediation in 
Adjudicating Healthcare Cases,” New Jersey Lawyer, 
April 2007.
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Arbitration is used in a number of arenas for the reso-
lution of third party claims, including automobile no-fault 
cases, small claims and civil court matters, and for certain 
Worker’s Compensation1 claims. Arbitration, for these 
and commercial matters, can be an effective means of ob-
taining a decision from a neutral without going through 
a trial. Mediation is frequently used across the board for 
third party claims, both privately and through court-an-
nexed panels. Mediation vests control in the parties, of-
fering an informal, fl exible and inexpensive process, with 
resolutions tailored for and by the parties. Mediation’s 
popularity is reinforced by the benefi t derived from a 
neutral who can keep parties and counsel engaged in con-
structive dialogue, and from the fact that there tend to be 
no pre-dispute arbitration clauses running between third 
party claimants and the insured. 

There has been much discussion on “when”—the 
ideal timing for holding a mediation. As a general rule, 
the sooner one mediates the better. This enables the in-
surer to take funds that would otherwise be used in the 
defense of a claim and instead contribute them to the 
settlement pot. The sooner a dispute is resolved, the less 
parties will harden in their positions, and the less there 
will be a build up of emotion and resentment (not only 
by parties but also by counsel). Early resolution lessens 
the sunk cost phenomenon, in which parties and counsel 
who have invested time and expense hold out for a better 
return on investment—making it harder to settle a case. 
Another consideration that impacts timing is the need to 
develop information. Parties might feel a need to conduct 
an Independent Medical Examination, do destructive test-
ing, nail down certain testimony in a deposition, test legal 
theories with a motion to dismiss or for summary judg-
ment, or obtain an expert’s report. At each juncture there 
is a balancing test of whether the information to be gained 
will offset the benefi t of settling before the outcome is 
known. Conversely, its pursuit might, hydra-like, simply 
lead to additional questions, uncertainty, cost, and hard-
ening of positions. Certain parties observe that “the heat 
of the trial melts the gold,” and prefer to wait until they 
are at the courthouse steps—or even with an appeal pend-
ing—before conducting a mediation. Frankly, mediation 
can be useful at any stage. It is our view, however, that 
the earlier done, the better. In all instances, good judg-
ment dictates giving serious consideration to the timing 
question.

In order most effectively to utilize the mediation or 
arbitration process where an insurer is involved, perhaps 
the most signifi cant of our questions is “who is involved 
and what role should the insurer play?” It is critical to 
be sure that the proper parties are engaged in deciding 

At the heart of the insurance business is the resolution 
of claims. Insurers routinely adjust claims and provide for 
indemnity and defense. Accordingly, some have said that 
the business of insurers is litigation. In fact, it is more ac-
curate to say that the business of insurers is dispute reso-
lution: including negotiation, mediation, neutral evalua-
tion, and arbitration, as well as litigation. 

Where insurers and reinsurers fi nd themselves con-
sistently involved in matters that are heading towards or 
involved in litigation, it is no surprise that the industry 
currently makes extensive use of a variety of dispute 
resolution processes. In this paper, our focus will be on 
mediation and arbitration in handling: (1) insurers with 
an obligation to defend/indemnify the insured, (2) subro-
gation matters, (3) insurance coverage disputes between 
insurer and insured, (4) disputes between insurers, and (5) 
reinsurance disputes. 

As with other areas covered by this series of White 
Papers, the mediation and arbitration processes offer a 
wide range of benefi ts to the insurance industry, provid-
ing effective and effi cient processes for the resolution of 
disputes. We will consider both benefi ts and special uses 
of alternative dispute resolution processes in these vari-
ous scenarios. In all areas of insurance it pays to apply 
the questions of “who, what, when, where, and why”: 
who should or will be attending the dispute resolution 
process; what process should be selected; the ideal timing 
of the use of that dispute resolution process; the forum 
or venue for the procedure—court-annexed or otherwise; 
and the reasons for selecting one process over another—
keeping in mind the players, goals, opportunities and 
circumstances. 

1. Insurance Defense and Indemnity—Third Party 
Claims

The typical liability policy requires the insurer to de-
fend and indemnify the insured against claims asserted 
by one or more persons. These are known as “third party 
claims” because the persons asserting the claim against 
the insured are not parties to the insurance agreement. 
By contrast, fi rst party claims are those presented by the 
insured party to its insurer under policies that cover the 
insured against risk of harm or loss to its own person or 
property. In this section, we will focus on the use of alter-
native dispute resolution processes for third party claims. 
Third party coverage is offered in a wide range of areas, 
including, inter alia: automobile, homeowners, commercial 
general liability, professional liability (also known as Error 
& Omissions), Directors & Offi cers, employment practices 
liability, and products liability insurance.

Insurance/Reinsurance Arbitration and Mediation
By Charles Platto, Peter A. Scarpato and Simeon H. Baum
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“what”—initially and reevaluate process choices through-
out the course of handling the claim.

Development of information needed for an informed 
settlement decision can, in fact, be expedited through the 
use of mediation in the third party claim context. Rather 
than awaiting depositions or extensive document pro-
duction, parties can use mediation to conduct truncated 
disclosure—getting the information that is most essential 
to the resolution decision. Good use and development of 
information is critical to taking full advantage of media-
tion in the insurance context. Prior to the mediation ses-
sion, it is good practice for the insurer’s team to assess 
damages and liability and develop a good sense of the 
reserve for the case. This can include obtaining expert re-
ports, appraisals, photographs or other key information. 
Pre-mediation conference calls can facilitate interparty 
disclosures that will provide parties with information 
needed to prepare or to conduct a meaningful discussion 
when they arrive at the mediation session. It is also valu-
able to help the mediator get current with information in 
the form of pre-mediation conference calls and written 
submissions, with exhibits. Further useful disclosures for 
the benefi t of the parties can occur in the confi dential me-
diation session, enabling parties to adjust their views and 
assessment of damages and liability. Even if the matter 
does not settle at the fi rst mediation session, information 
can be further developed thereafter, bringing the matter 
to resolution.

Additional points to keep in mind include the po-
tential for confl icts or different interests or priorities 
between the insured and the primary and excess carri-
ers and reinsurers. Also, insurance policies historically 
placed the burden of a complete defense on the primary 
carrier regardless of limits. While this is still the case in 
an automobile policy or an occurrence-based commer-
cial general liability policy, a variety of claims made and 
specialized policies may provide for defense costs to be 
deducted from and be subject to the limits of coverage. 
Additionally, the claim may exceed the limits of primary 
coverage and impact excess coverage and/or the primary 
coverage may be typically reinsured in whole or in part. 
These may be important practical factors to keep in mind 
in evaluating the “who, what, when, where and why” of 
mediations and arbitrations in insured matters.

In sum, the insurer, parties, and counsel should be 
proactive in addressing our journalist’s questions—and in 
developing, exchanging, and analyzing information—so 
that a mediation can be held at an appropriately early 
stage—and indeed, if not initially resolved, in pursuing 
further mediation as the case evolves.

Case Study: The Multi-Party Subrogation Claim

Have you ever participated in a negotiation or media-
tion involving multiple defendants, each pointing the fi n-
ger at another? In the third party insurance world, this is 
a frequent occurrence. Often, counsel or claims adjusters 

to enter mediation, preparing for the mediation, and at-
tending the mediation session. Whether it is an adjuster 
with responsibility for monitoring the case,2 or a lawyer 
or other offi cial of the claims department, the person in-
volved should have a full appreciation of the way media-
tion or arbitration can be used effectively, full authority to 
resolve the matter, and suffi cient knowledge of the case 
and the issues to be appropriately involved in the pro-
cess and make a reasoned decision. This means that the 
claims department should be actively engaged in evaluat-
ing the matter and reassessing reserves, and the person 
with full authority, ideally, should attend the mediation 
session. When dealing with a corporate claimant, it also 
means bringing the person with full settlement author-
ity. If that claimant is an individual, say, with a personal 
injury claim, it might mean seeing that certain family 
members are also involved or, at least, on board. It pays 
for claims adjusters and counsel on both sides to educate 
themselves well on negotiation strategy and techniques 
and on the nature and role of the mediator, so that they 
can take full advantage of the opportunities presented by 
using the mediation process. In addition to persons with 
authority, experts or persons familiar with certain facts 
may be helpful to have present at a mediation. Of course, 
a mediation is not a hearing, but the presence of these 
people might aid the parties in coming to a common un-
derstanding of the facts and adjust their assessment of 
the matter. In all instances, the best prepared attendees 
should be cautioned to maintain an open mind so that 
they get the full benefi t of the mediation process, includ-
ing the capacity to learn and make adjustments in accor-
dance with reality.

The “what” and “why” of mediation include using a 
neutral party to help all involved conduct a constructive 
dialogue, getting past many of the snags that arise with 
traditional positional bargaining. The mediator can help 
cut through posturing and can keep people on course. 
When a large demand or tiny offer threatens to end ne-
gotiations, the mediator is the glue keeping people in the 
process, encouraging them to stick with it and reach the 
goal of resolution. The mediator can help counsel and 
parties understand legal risks that “advocacy bias” might 
blind them to, help them develop information that is key 
to assessing and resolving the matter, and help them as 
they make their bargaining moves. While some cases in-
volve claims for damages which one party believes can 
best and most favorably be resolved by a jury and others 
involve a legal issue which call for a judicial resolution, 
the vast majority of claims and litigations, particularly in-
volving insured matters, are ultimately resolved by settle-
ment. A mediation can fast forward the camera, truncat-
ing procedures and shrinking costs, by bringing about the 
inevitable settlement much sooner. Claims adjusters, risk 
managers, and counsel are well advised to consider the 
myriad benefi ts of mediation listed in the general intro-
duction—the “why”—at the commencement of a matter, 
so that they can make an informed choice of process—the 
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appeared in place of what had been a fi eld of warring 
soldiers. Defendants got their approvals to each pot—one 
pot at a time—and the case settled. This is just one way 
mediation can help create productive order out of multi-
party bargaining sessions in third party liability cases.

2. Subrogation

Another area that has lately benefi ted from the use 
of mediation is subrogation. In subrogation matters, an 
insurer that has already paid a fi rst party claim for a loss 
suffered by its insured stands in the shoes of that insured 
and seeks recovery of damages for that loss from third 
parties who caused the loss. Over the last decade or two, 
subrogation has risen in the insurance industry’s regard 
as one of the three chief ways in which insurers gain 
funds, along with premiums and return on investments. 

The same considerations that apply to the media-
tion of all third party claims apply here. Unique features 
include that plaintiff is a professional insurer, and, typi-
cally, insurers are involved on the defense side, as well. 
As a consequence, some of the emotional issues that 
might be generated by parties seeking recovery of dam-
age or loss to their own personal property are diminished. 
Negotiations can proceed on a steady course. Yet, special 
challenges also arise when professionals engage in stra-
tegic bargaining. See, for example, the multi-party fi nger 
pointing discussed in the inset above. Some certainty on 
the size and nature of the loss is gained where the claim 
has already been adjusted by the subrogated insurer, but 
other issues take center stage: if the insurer paid replace-
ment value, should the defendants’ exposure instead be 
limited to actual, depreciated value of the property? Were 
payments made for improvements, rather than losses? 
And, of course, questions on liability, causation and al-
location among multiple parties remain. Mediators can be 
quite helpful in organizing these discussions, developing 
information, assisting in assessments of exposure, and 
helping multiple parties stay on track to reach a conclu-
sion. Sometimes, the mediator’s phone follow up after a 
fi rst mediation session is the key to keeping the attention 
of multiple parties, with many other distracting obliga-
tions, focused on the settlement ball. 

3. Insurance Coverage Disputes Between Insurer 
and Insured

Disputes can arise between the insurer and the in-
sured in either the fi rst party (e.g., property) or third party 
(e.g., liability) context. Such disputes can be particularly 
complicated in the third party context where the insurer 
owes a duty to defend if there is any possibility of cover-
age for one or more claims even if the carrier has potential 
unresolved coverage defenses. In all events, the carrier 
owes a duty of good faith and fair dealing to the insured 
and may have to consider settlement offers within policy 
limits in third party claims even if coverage issues are un-
resolved. Similarly, in the fi rst party context, although the 

will enter a negotiation with a predetermined percentage 
which they believe their company should bear relative 
to the other defendants. Moreover, they have set views 
on the percentage responsibility the other parties should 
bear as well—particularly party X, whom they deem 
to be the chief target, or party Y, who was in a position 
similar to their own insured’s. The latter scenario can 
generate feelings among professionals not unlike sibling 
rivalry. 

In one case involving a construction site with twelve 
defendants, the mediator used an approach he calls the 
consensus based risk allocation model. This approach was 
undertaken with the recognition that, sometimes, shifting 
from percentages to hard dollars, and getting people to 
focus on their own pot rather than the other defendants’, 
is a good way to move from stalemate to progress. First 
the mediator conducted an initial joint session and one 
or more caucuses (private, confi dential meetings with 
fewer than all parties) in which he got a good sense of 
what the plaintiff would need to settle the case. Then he 
held some caucuses with the entire group of defendants 
and subgroups of defendants in which the mutual fi nger 
pointing became apparent. To address this problem, the 
mediator held a series of caucuses with each of the defen-
dants. In each caucus he asked the same set of questions: 
do you think plaintiff will win at trial, and, if so, how 
much? What percentage liability do you think will be al-
located to each defendant? How much will it cost to try 
this case? Answers to these questions were recorded on 
an Excel spreadsheet, with a line for each defendant’s an-
swer, including columns for each defendant discussed.

When the interviews were completed, the mediator 
created different economic scenarios: (1) the average of 
the amount the plaintiff was predicted to win, with and 
without applying predicted defense costs, (2) the amount 
the mediator guessed the plaintiff would need to settle 
the case (the realism of which was assessed in light of the 
fi rst set of numbers), and (3) amounts smaller than the 
projected settlement number which might serve as initial 
pots in making proposals to the plaintiff. The mediator 
then applied the average of all defendants’ views of each 
defendant’s relative liability to these economic scenarios. 
The result was a listing of dollar numbers allocated to 
each defendant for each economic scenario. The media-
tor then held a joint conference call with all defense 
counsel. He explained what he had done and inquired 
whether they would like to hear the outcome of this ex-
periment. Not surprisingly, all asked to hear the outcome 
and agreed to share with one another this information 
that had been derived from their private, confi dential 
caucuses.

Essentially, the mediator presented to the defendants 
three packages for presentation to the plaintiff—an ini-
tial, a subsequent, and a fi nal pot—identifying, by dol-
lar fi gure only, each defendant’s contribution to each of 
these three pots. As a result, a doable settlement path 
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caucuses. The coverage issue was resolved and the parties 
then moved on to resolve the original third party claim.

Apart from these complexities, the same who, what, 
when, and why consideration noted above apply. In en-
deavoring to coordinate an underlying claim proceeding 
with an insurance coverage dispute, the when of any me-
diation and the who is involved amongst the parties and 
their representatives become critical. On the insurer side, 
for example, there is typically and appropriately a separa-
tion between the adjusters or claims representatives han-
dling the defense of the underlying litigation, and those 
responsible for the coverage dispute. This is where they 
need to coordinate. The why includes the potential benefi t 
of resolving the coverage issue which may impede resolu-
tion of the underlying claim and/or resolving the under-
lying claim which may be impacting the resolution of the 
coverage dispute. The what may involve a mechanism 
to bring together in a single forum, e.g., before a media-
tor, parties involved in different proceedings or aspects 
thereof. 

Finally, a word about the need for subject matter ex-
pertise in mediators or arbitrators. In arbitration, exper-
tise is what is often sought in a decision maker, although 
some have argued that non-experts might approach a case 
with a more open mind. In mediation, maintaining an 
open mind is essential in the mediator, and process skills 
are of paramount importance. Nevertheless, users of these 
processes in insurance coverage matters fi nd it helpful if 
their mediators or arbitrators are conversant with insur-
ance policy interpretation and implementation. 

4. Insurer v. Insurer Disputes

Another area where mediation or arbitration may be 
particularly effective is in insurer v. insurer disputes. 

Because of the complexity of the world we live in, 
it is not uncommon to encounter situations where mul-
tiple carriers and policies may respond to one or more 
potentially covered claims. This may give rise to disputes 
among carriers under “other” insurance clauses which 
seek to prioritize coverage obligations between carriers, 
or pursuant to subrogation rights, or where primary and 
excess carriers are involved, or there are additional in-
sured claims, etc.

Disputes between insurers present a perfect oppor-
tunity for mediation or arbitration. One reason for this is 
that since insurers will often fi nd themselves on one side 
of an issue in one case and on the opposite side of that 
issue in another case, or even on both sides of an issue 
in the same case, e.g., with affi liated carriers or the same 
carrier involved for different insureds, there are multiple 
situations where it would be in the carriers’ interest to 
have an effi cient effective resolution of the particular case 
without setting a precedent for one position or an another.

Beyond the potential for setting unwarranted prec-
edent in litigations between carriers, arbitration or me-

defense obligation may not be present, the carrier does 
have an obligation to process claims in a fair and effi cient 
manner.

Notwithstanding these complications and obliga-
tions, the carrier does have the right to deny coverage 
if it believes that the policy does not cover or excludes 
a claim, or the carrier may defend under a reservation 
of rights if it believes there is a possibility of coverage, 
especially if that possibility is dependent on the outcome 
of the underlying claim, e.g., was the conduct that gave 
rise to the claim intentional (not covered) or negligent 
(covered).

A typical way of raising and resolving insurer/in-
sured coverage disputes (after the carrier sets forth its ini-
tial coverage position generally by letter) is by a declara-
tory judgment action. Such an action may be brought 
by the insurer or the insured. In some states, e.g., New 
Hampshire, a declaratory judgment action is required as 
a condition of denying coverage or requesting a denial.

As with all other disputes, insurance coverage dis-
putes can be effectively resolved by mediation or arbitra-
tion (whether provided for in certain complex sophisti-
cated insurance policies or voluntarily). 

Mediation or arbitration is especially attractive in 
the fi rst party context where the question of timing and 
amount of payment, if any, may turn on a prompt and 
effi cient resolution of the insurance coverage dispute. 
While at fi rst blush, it might appear that the insurer has 
an advantage or disincentive in this regard to the extent it 
could benefi t from a delay in payments, there have been 
signifi cant developments throughout the country, includ-
ing in New York (in the Bi-Economy and Panasia cases, 10 
N.Y.3d 187,200 (NY 2008)), adopting a tort of fi rst part 
bad faith or other analysis or remedies which protect the 
insured in fi rst party insurance coverage disputes and 
give the insurer an incentive to resolve such disputes.

In the third party claim context, the timing and coor-
dination of any insurance coverage dispute and the reso-
lution thereof is particularly sensitive. Simply put, if the 
underlying case is resolved by settlement or otherwise 
before the coverage dispute is resolved, the opportunity 
to resolve the coverage dispute in an effective fashion 
may be lost to the carrier or the insured. The parties may, 
therefore, have a genuine interest in resolving the cover-
age issues in coordination with the underlying claims in 
one way or the other. Mediation, or arbitration, involving 
some or all parties and some or all claims may be effec-
tive in this regard.

Case Study—Mediating the Dream within the Dream

In one mediation of a multi-party third party prop-
erty damage case, one of the defendants had a coverage 
issue arise between its primary and excess insurer. The 
mediator called a “time out” and conducted a separate, 
abbreviated mediation of that coverage dispute by phone 
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business, claims and practices in dispute. This is one of 
the quintessential aspects of arbitration that differentiates 
it from litigation. The people reviewing and weighing the 
evidence, assessing the parties’ conduct and witnesses’ 
credibility, and interpreting the agreements have been in-
volved in the very business in dispute for years, enabling 
them to make informed judgments. While arbitrators are 
not permitted to discuss evidence outside the record in 
deliberations, they may apply their knowledge of indus-
try customs and practices to judge the facts, assess wit-
ness credibility and understand contract language. 

Typically, most arbitration clauses contain a broadly 
worded “Honorable Engagements” clause, for example: 
“The arbitrators shall interpret this Contract as an honor-
able engagement and not as merely a legal obligation; 
they are relieved of all judicial formalities and may ab-
stain from following the strict rules of law. “ This clause, 
combined with their non-codifi ed yet recognized author-
ity, provides arbitration panels with broad discretion to 
apply industry standards and equity, not necessarily strict 
legal rulings, to resolve all manner of procedural and sub-
stantive disputes, to manage the proceedings before them, 
and ultimately to render a fair and just award based upon 
the totality of the circumstances. 

This discretion is particularly benefi cial to parties 
because it affords panels the ability to mold and stream-
line the proceedings to the particular facts, issues, and 
amounts in dispute. For example, to prevent the oc-
casional overly zealous counsel from “over litigating” 
the dispute, panels may limit the availability and scope 
of discovery, the number and length of depositions, the 
amount and necessity of hearing witnesses, and many 
other procedural aspects of the case, especially since 
most arbitration clauses do not require the application 
of Federal or State rules of evidence or procedure. Like 
judges, arbitrators have authority to issue sanctions, draw 
adverse inferences and, where necessary, dismiss ele-
ments of an offending party’s case, to maintain control of 
the process.

If properly molded and limited to the particular ne-
cessities of the given case, the arbitration process is de-
signed to proceed to hearing and award much faster and 
less expensively than litigation. Following the hearing, 
most arbitration panels in reinsurance disputes promptly 
issue “non-reasoned” awards—essentially a few lines 
stating who won and the amount of damages awarded. 
The trend in more recent arbitrations and newer arbitra-
tion clauses is for parties to specifi cally request the issu-
ance of a “reasoned award.” Even in that instance, panels 
usually issue awards much faster than courts, since the 
acceptable form of reasoned award requires a brief state-
ment of factual fi ndings, followed by the panel’s ruling on 
each contested issue—much less than the typical length 
and scope of a court opinion.

The benefi ts of a reasoned award are obvious. First, 
it provides the parties insight into the panel’s reasoning 

diation is simply an unusually effective mechanism for 
resolving disputes between entities which are in the 
business of resolving and paying for disputes. No entity 
is better equipped and has more interest in effi cient effec-
tive resolution of claims and the coverage therefore than 
an insurance company—and insurers would prefer to 
avoid battling with each other, although the nature of to-
day’s’ massive insured litigation is such that more often 
than not carriers will fi nd themselves on opposite sides 
of the table from their colleagues in the industry and 
have diffi cult problems between themselves that need to 
be resolved. Once again the who, when, what and why 
become important. It is often important that insurance 
executives at the appropriate level recognize the signifi -
cance of the issue to be resolved in the broader sense of 
the business rather than just the dollars and cents of a 
particular case. When is important in the evolution of the 
underlying matter and the issues between the carriers. 
The what is to identify an appropriate forum and mecha-
nism and the why is because particularly with carriers it 
becomes a question of the best and most effective way to 
run their business.

5. Reinsurance

“Reinsurance” is basically the industry practice 
where one insurer insures all or a portion of another in-
surer’s liabilities. Virtually all reinsurance agreements are 
in writing, and most contain either arbitration clauses or 
the occasional mediation clause. Thus, the fi rst and best 
benefi t of this ADR mechanism in reinsurance is that it 
is contractual, i.e. automatic and nonnegotiable. Unless 
the very effi cacy of the arbitration or mediation clause is 
challenged, the parties cannot litigate.

Arbitration: By design, reinsurance arbitrations are 
meant to be faster, less expensive and more industry-
focused than the usual litigation model. The typical 
panel consists of three individuals, two quasi-partisan 
arbitrators,3 one selected by each party, and a third, 
neutral umpire, technically chosen by the two arbitra-
tors, who manages the proceedings. The arbitrators are 
quasi-partisan because parties interview them in advance 
to ensure, based on the pre-discovery facts as described, 
that they generally support the party’s position. Also, in 
some cases, the parties and their arbitrators continue to 
have ex parte conversations throughout most of the case, 
usually terminating with the parties’ fi ling of their ini-
tial, pre-hearing briefs. Ultimately, arbitrators “vote with 
the evidence” in fi nal deliberations. The neutral umpire 
has no ex parte communications at all with either side. 
While the contracts technically permit the arbitrators to 
select the neutral alone, most do so with outside counsel 
and party input. Since decisions require a panel major-
ity, the neutral umpire casts the swing vote, if necessary, 
throughout the case. 

Another important benefi t of the reinsurance arbitra-
tion model is that all three panelists are experts in the 
industry customs and usages of the particular lines of 
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be given to pre-mediation preparation. Before the actual 
mediation session, the parties submit mediation state-
ments containing salient documents and information sup-
porting their positions on specifi c issues in dispute. Both 
before and after these are fi led, the mediator works with 
the parties jointly and individually by phone or in person 
to uncover the underlying interests to be addressed, some 
of which may transcend the narrow issues briefed in their 
mediation statements. For example, in the usual ceding 
company/reinsurer relationship, the cedant and/or its 
broker may possess documents and information that the 
reinsurer has requested and/or needs to fully evaluate its 
current position, requiring the mediation to be “staged” 
to accommodate such production. Proper pre-mediation 
planning is critical. If handled correctly, parties, counsel 
and the mediator arrive at the mediation room better 
prepared to address their true underlying needs and 
interests. 

Reinsurance professionals are no more immune to 
psychological negotiation roadblocks than anyone else. 
In the opening joint session, the mediator fi rst asks par-
ties and counsel to actively listen to, understand and ac-
knowledge their business partner’s arguments, even re-
peating them back to one another, as a sign of their appre-
ciation and respect for such views. This often overlooked 
but incredibly powerful step builds trust, breaks down 
barriers and actually makes the other side less defensive 
and more candid, producing valuable information to use 
in the mediation process, information which helps defi ne 
the proper depth and scope of issues the participants 
must address and resolve. 

Especially with reinsurance experts, often negotia-
tors themselves, who well understand the merits of both 
parties’ positions, the real work of an industry savvy 
mediator occurs in private caucuses. There, the mediator 
meets separately with and encourages each side to sus-
pend judgment and comfortably and critically evaluate 
their positions, creatively explore options to resolve their 
disputes and, with the mediator’s help, develop propos-
als designed to get what they need, not what they want, 
from a mutually acceptable settlement. Once the mediator 
garners the respect and trust of both sides, s/he can deftly 
help parties develop, discuss and respond to successive 
fi nancial and non-fi nancial proposals, supported by an ar-
ticulated rationale, designed to satisfy the offering party’s 
needs and the responding party’s interests. The very heart 
of the process, this unscripted, evolving and changing 
dynamic requires a perceptive, inventive and focused me-
diator, patient, calm and committed parties, and an open 
exchange of ever-broadening proposals that accentuate 
agreement and eliminate disagreement. 

The true value of any mediator reveals itself at nego-
tiation impasse. In reinsurance, internal, corporate and/
or fi nancial pressures often impact one party’s ability or 
willingness to settle on negotiated terms, leaving a gap 
between the last demand and last offer. Maintaining a 

process and rationale for its decisions, particularly im-
portant if aspects of the panel’s ruling differ from either 
party’s requests. Second, allowing the losing party to un-
derstand how and why the panel ruled against them re-
duces the possibility that the award will be challenged as 
“arbitrary, capricious or unreasonable.” And third, since 
many parties have business relationships, governed by 
the very contract(s) involved in the dispute, that continue 
post-arbitration, a reasoned award reveals how the par-
ties should construe the challenged terms and conditions 
in the future, avoiding repetitive, expensive and wasteful 
arbitrations over identical issues. 

Mediation: The mediation model employs an impar-
tial, trusted facilitator to help parties explore, respect and 
react to objective, subjective and psychological factors 
creating confl ict between them, helping them to perceive 
and communicate positions leading to an inexpensive, 
voluntary resolution of the dispute on their own terms. 
Though a mediator with reinsurance industry back-
ground is preferred, the technical aspects of the specifi c 
factual and legal issues in dispute are not the most impor-
tant elements of the process. In joint meetings and private 
caucuses, an experienced, professional mediator with 
no formal power to issue rulings works with the par-
ties, using an informal, confi dential process designed to 
suspend judgment and promote candor, to identify and 
understand each side’s interests and goals underlying 
the actual dispute. To the trained and experienced media-
tor, disputes present an opportunity to empower parties 
to structure a resolution that best meets their respective 
short- and long-term needs. 

Currently in the U.S., disputants have been slow to 
select mediation to resolve reinsurance disputes. But 
mediation, by its very nature, fi ts well within the reinsur-
ance model for many reasons. First, contractual reinsur-
ance relationships, whether from active underwriting or 
run-off business, typically last longer than one under-
writing year. Mediators can harness the positive power 
of this benefi cial, continued relationship to facilitate the 
parties’ negotiations. Second, as a facilitated negotiation, 
mediation is symbiotic with the usual background and 
experience of reinsurance professionals—industry savvy 
business people accustomed to arm’s-length negotiations, 
but occasionally stuck within their own positions, unable 
to objectively assess their adversary’s views. Finally, since 
the aggravation, expense and time required to arbitrate or 
litigate is on the rise, the reinsurance industry is search-
ing for alternatives and beginning to choose mediation, 
either by contract or ad hoc agreement. Compared to ar-
bitration or litigation, mediation is a less aggressive, less 
costly, less damaging and less divisive alternative. 

The reinsurance mediation process offers participants 
many benefi ts.

Given the complexity and overlapping nature of 
reinsurance contractual relationships and resultant busi-
ness/factual/legal issues, suffi cient time and care must 
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positive, trusting environment, the mediator should 
continue moving the parties to propose alternatives and 
reframe the problem, remaining focused on re-evalu-
ating barriers between them and brainstorming ways 
to eliminate them. A mediator who has worked in the 
reinsurance business can knowledgeably help the parties 
explore “value-generating” alternatives that lead to ac-
ceptable compromises and settlement. 

Endnotes
1. Workers’ Compensation insurers may initiate subrogation arbitra-

tions to recover payments of health benefi ts from third parties 
if the defendant companies or their insurers and the subrogated 
insurer are parties to a Special Arbitration Agreement. In addi-
tion, persons involved in the administration or determination of 
Workers’ Compensation benefi ts hearings may also arbitrate their 
own claims. See NY Workers’ Compensation Law, Section 20.2.

2. A number of people are ordinarily involved in handling claims 
presented to an insurer. Chief among them is the insurer’s claims 
department or claims handling unit. This can be a group within 
the insurer and can also involve outside adjusters or third party 
administrators. Claims handlers are involved from the moment 
notice of a claim is received, through initial efforts to assess and 
possibly adjust a claim, and through all stages of litigation. The 
claims group triggers the issuance of any letter to the insured 
accepting the claim, assuming the defense but reserving rights to 
deny coverage. Claims appoints or approves counsel to handle 
the defense; sets reserves for the risk; and 
monitors the defense of a case. Moreover, 
claims evaluates case strengths and weak-
nesses, assessing liability and damages, 
and ultimately determines whether and 
under what terms to settle the claim. 
Other key players are counsel who are 
appointed to defend and must routinely 
report to the insurer; any counsel sepa-
rately responsible for coverage questions; 
and, of course, the insured, who owes a 
duty of cooperation to the insurer. On the 
other side of the equation tend to be the 
claimant and claimant’s counsel. 

3. This characteristic of arbitrators depends 
upon the rules under which the arbitra-
tion is conducted. For example, under 
Rule 17, Disqualifi cation of Arbitrator, 
of the Commercial Arbitration Rules of 
the American Arbitration Association: 
“(a) Any arbitrator shall be impartial and 
independent and shall perform his or her 
duties with diligence and in good faith, 
and shall be subject to disqualifi cation for 
(i) partiality or lack of independence, (ii) 
inability or refusal to perform his or her 
duties with diligence and in good faith, 
and (iii) any grounds for disqualifi cation 
provided by applicable law.
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tionship going forward that is suited specifi cally to the 
parties’ needs. Likewise, many intellectual property dis-
putes arise from continuing relationships among parties 
who had formerly worked together as licensor/licensee, 
joint venturers, or even co-inventors. Mediation may be 
useful in preserving these existing relationships.

With help of the mediator, the parties can plan how 
the mediation should proceed and modify the process 
during the mediation itself. This fl exibility can be par-
ticularly useful in intellectual property disputes in which 
disputes often reach across national borders—while intel-
lectual property rights, and the ability of courts to con-
strue those rights, do not. Intellectual property litigation 
typically must be conducted country by country, which for 
a number of reasons (cost, time, possibility of inconsistent 
outcomes, etc.) is generally less desirable than a dispute 
resolution mechanism that requires just a single forum to 
provide a truly global solution (such as mediation).

Intellectual property disputes frequently involve ex-
tremely expensive and protracted discovery processes. 
During discovery, mediation may be used to facilitate ef-
fi cient and cost-effective information exchange.1 For exam-
ple, in patent disputes, mediation may be used to resolve 
questions regarding experts, or the mediator may even 
help the parties formulate an entire discovery plan (inter-
rogatories, depositions, production of documents, etc.). 
The mediator may help the parties target early discovery 
to the specifi c information the parties most need to engage 
in meaningful settlement discussions. Then, after an initial 
round of discovery, the mediator can start a mediation ses-
sion to discuss possible settlement.

Similarly, in complex intellectual property disputes, 
a good mediator can help the parties reduce costs by nar-
rowing the issues. Even if early mediation does not result 
in settlement and a suit goes forward, mediation may be 
helpful by better defi ning and/or narrowing the issues, 
which can reduce litigation expenses. For example, in a 
patent infringement dispute involving a number of pat-
ents each with multiple claims, the patentee may decide 
after a mediation session to go forward with litigating just 
one of the patents or just certain claims based upon the 
mediation. If the alleged infringer has strong invalidity 
and/or non-infringement arguments for some claims and 
shares those arguments with the mediator, the mediator 
can use that information to facilitate the patentee’s making 
a more objective assessment than if the alleged infringer 
had presented the same information directly to the paten-
tee. Likewise, the mediator can help the accused infringer 
avoid raising weak defenses.

We review the benefi ts of mediation and arbitration 
generally and how they can serve to improve your client’s 
experience in resolving intellectual property disputes and 
lead to better outcomes.

I. Benefi ts of Mediation in Intellectual Property 
Cases

Mediation can provide substantial benefi ts for parties 
with intellectual property disputes and, indeed, is widely 
used in complex intellectual property matters to resolve 
disputes. Many of the courts with the heaviest dockets of 
intellectual property cases strongly encourage mediation. 
The Northern District of California, for example, submits 
all patent cases to its ADR program—which provides me-
diation as an ADR option. Judges in the Eastern District 
of Texas typically require that a mediation be included in 
the scheduling order for every patent case. The District of 
Delaware has a magistrate judge who devotes a substan-
tial amount of her time to mediating disputes and who 
has particular expertise in mediating complex intellectual 
property disputes.

Mediation can be particularly valuable for intellectual 
property disputes because of the complexity of the appli-
cable law. Also in patent disputes and many trade secret 
disputes, the presence of complex technological issues can 
make mediation very helpful to enable the parties to get 
to the heart of the dispute. If the parties think it would be 
useful, they can seek a mediator with knowledge of the 
relevant law, business fi eld, or technology. The mediator 
can help to bring the parties back from the technical de-
tails of their case to examine the fundamental economic or 
relationship issues that drive the dispute, thus enabling a 
settlement benefi cial to all parties. 

In patent disputes, issues such as inventorship, obvi-
ousness, infringement, the doctrine of equivalents, concep-
tion, and corroboration can be very intricate both factually 
and legally. In trade secret disputes, issues such as the 
existence and scope of the alleged trade secrets and ad-
equacy of protective measures and in trademark disputes, 
issues such as likelihood of confusion, dilution, and fame 
of a mark are complicated issues. Likewise, in copyright 
disputes, issues such as work made for hire, joint author-
ship, and fair use present diffi cult factual and legal scenar-
ios. A mediator with expertise in the applicable law and 
business (and for patent and many trade secret disputes, 
in the relevant technology) can confi dentially provide each 
party with a candid neutral assessment of the strengths 
and weaknesses of its case.

Because many intellectual property disputes end with 
a license, a mediator can help the parties fashion a rela-

The Benefi ts of Mediation and Arbitration for Dispute 
Resolution in Intellectual Property Law
By Cheryl H. Agris, Stephen P. Gilbert, Charles E. Miller and Sherman Kahn
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licensed technology. The mediator held an initial session 
with the parties and allowed them a month to consider 
what they had learned during that session. Mediation then 
resumed and the parties held separate and joint caucus 
sessions with the mediator and exchanged proposals to 
discuss what changes would be made in the agreement, 
particularly with respect to royalties. At the end of the sec-
ond day, the parties agreed on a term sheet containing the 
key points of a fi nal agreement. This procedure allowed 
the parties to continue their business activities.

A start-up biotech company holding patent applica-
tions in several countries granted an option to a pharma-
ceutical company to take a license for platform technology. 
The pharmaceutical company exercised the option and 
negotiations commenced, but after two years the parties 
were unable to agree on terms. The parties then engaged 
a mediator who had considerable licensing experience, 
technical expertise, and had worked in-house for a phar-
maceutical company and represented small biotech com-
panies as outside counsel. During a one-day session, the 
mediator helped the parties identify key issues and more 
fully understand the applicable law. This enabled the par-
ties to resume direct negotiations with enhanced prospects 
for reaching agreement.

Trademark
A North American company involved in a trademark 

dispute with two Italian companies and a Spanish compa-
ny requested mediation with the goal of helping the par-
ties avoid confusion and misappropriation of their trade-
marks and regulate future use of their marks. The parties 
selected an Italian mediator with a trademark practice. 
The mediator conducted an initial telephone conference 
with counsel, during which they scheduled the mediation 
session and agreed on the procedure. Two months later, 
the mediator met with the parties in a two-day session 
in Italy. The mediation was held in joint session with the 
exception of two brief caucuses. At the end of the second 
day, the parties, with the assistance of the mediator, were 
able to execute a settlement agreement covering all of the 
pending issues in dispute.

Copyright
One example of the use of mediation for copyright 

disputes involved an individual who recorded her lengthy 
interview of a famous person, who died soon afterwards. 
There were no writings concerning what use would be 
made of the recorded interview. The heirs challenged the 
right of the individual to use the interview for a book, 
fi lm, etc. about the decedent on the basis that they owned 
the entire copyright because the decedent was, in their 
view, the sole author of the content of the interview (the 
decedent did virtually all of the talking during the inter-
view and the conduct of the interview and its fi xation 
had been done at the request/direction of the decedent). 
Through mediation, the parties were able to achieve a res-
olution that a court would not have been able to provide, 
to do so in a much shorter time and at much lower cost 

The confi dential nature of mediation can also be ex-
traordinarily benefi cial for parties to intellectual property 
disputes. The benefi ts to parties in trade secret disputes 
are clear. At the core of trade secret disputes are the exis-
tence and details of the alleged trade secrets. The very se-
cret the litigants are trying to protect is at substantial risk 
of being compromised through litigation, which invari-
ably involves placing the secret information in the hands 
not just of one’s adversary, but also of the court and other 
parties such as expert witnesses and court reporters. Like-
wise, patent disputes often involve confi dential technical 
and business information, not just of the alleged infringer 
but also of the patent owner. Moreover, patent disputes 
litigated in court can result in devastating defeat for pat-
ent holders should a patent be held invalid. A mediation 
can help the parties reach a business resolution without 
posing this risk to the patent holder.

Each of the following examples of the use of media-
tion for IP disputes demonstrates a number of the benefi ts 
discussed above.2

Patents
In one example, the owner of a number of patents 

wanted to sell its business related to the patents to a buy-
er, but a pending patent infringement lawsuit between 
the patent owner and a third party concerning one of the 
patents became an obstacle. The third party had staked its 
future on using technology that allegedly infringed one of 
the patents the patent owner wanted to sell. With the help 
of a mediator, the representatives of the patent owner and 
the third party were able to share information with one 
another, get to know and to understand one another, and 
craft a mutually satisfactory solution—allowing the pat-
ent owner to dispose of the patents. The parties were able 
to accommodate each other’s interests and needs beyond 
what a judge could have done.3

In a second example, a licensee licensed technology 
from a licensor, which held patents on a compound for 
treating several medical disorders and methods of using 
it. The licensor granted the licensee an exclusive license 
to use the compound to treat only one disorder. After two 
years, the licensor asserted that the licensee was using the 
compound to treat an additional disorder not covered by 
the license. The licensor was reluctant to grant the licens-
ee an exclusive fi eld of use license for the second disorder. 
The mediator was able to help the parties reach a solution 
that involved renegotiating the license agreement to add a 
non-exclusive license for the second disorder and a right 
of fi rst refusal for an exclusive license for it.

A manufacturer of wind turbine components entered 
into a settlement agreement in the form of a patent license 
with one of its competitors. The agreement contained a 
dispute resolution clause that provided for mediation and 
then arbitration if mediation failed. Three years later, the 
manufacturer requested mediation, alleging infringement 
of its U.S. patents and claiming royalty payments for the 
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The potential savings in attorneys’ fees and other liti-
gation expenses often available in arbitration is particular-
ly signifi cant in the intellectual property context because 
such costs are often very high in intellectual property 
cases. Cooperative parties can use arbitration to eliminate 
many of these costs. Even without full cooperation, an ar-
bitrator may still be able to signifi cantly reduce discovery 
and other costs. For example, an arbitrator can limit the 
number of depositions, ban requests for admission, allow 
only a small number of interrogatories (if any), etc., which 
will signifi cantly reduce costs. Time-consuming and ex-
pensive motion practice, common in intellectual property 
litigation, is also less common in arbitration.

The ability to choose arbitrators with specifi c legal 
or technical expertise can be particularly useful in IP dis-
putes. In patent and trade secret cases, the subject matter 
is often highly technical. Arbitration allows parties to 
select an arbitrator having subject matter expertise in the 
technology of the dispute and to avoid spending time 
and money attempting to educate a judge or jury with 
no guarantee the attempt will succeed. Similarly, patent 
and trademark disputes can often involve complicated 
questions regarding practice before the U.S. Patent and 
Trademark Offi ce. An arbitrator with expertise in patent 
or trademark prosecution can eliminate uncertainty in 
such cases. A three-person arbitration panel provides an 
opportunity to have many areas of expertise represented 
if no one arbitrator can be found having all of the requisite 
expertise/experience. One of the authors of this paper has 
proposed a legislative change to allow replacement of the 
fact-fi nding role of district court trial judges with tribunals 
of expert arbitrators in civil actions against the U.S. Patent 
and Trademark Offi ce for judicial review of adverse USP-
TO decisions on patent applications involving complex 
technical fact issues.5

The private nature of arbitration can also provide 
advantages in intellectual property disputes. In court 
proceedings, protective orders can provide some level of 
security regarding confi dential information, but a trial in 
court, particularly in the United States, is a public process. 
Many court fi lings are readily available from the court’s 
fi le. In contrast, arbitration is private and the parties can 
keep the proceedings entirely confi dential. The arbitrator 
and the provider (if any) are usually required by law and/
or by the rules of the provider to maintain confi dentiality. 
Confi dentiality obligations (including with respect to doc-
uments and other evidence) are often self-imposed on the 
parties by agreement.6 Parties desiring to maintain confi -
dentiality may opt to obtain a simple (bare bones) award 
and not a reasoned award because either party might go 
to court to confi rm or vacate the award (in which case the 
award might become part of the public record).

The award of an arbitrator is fi nal and binding on the 
parties and the grounds for court review of the award 
(during a proceeding to confi rm or vacate it) are limited.7 
This could be particularly useful in patent cases where 

than litigation would have entailed, and to avoid the emo-
tional toll that cross-examination of the parties in court 
would have taken.

A copyright owner licensed certain artwork to a li-
censee, which combined that artwork with the licensee’s 
own proprietary artwork. The licensee then licensed the 
combined artwork to a third party for use on the third 
party’s packaging for consumer products, assuring the 
third party that the licensee had the right to grant the 
necessary rights from the copyright owner. The copyright 
owner later accused the third party of copyright infringe-
ment because the copyright owner’s artwork was on the 
packaging. The parties differed signifi cantly on how much 
profi t was attributable to the alleged infringement, which 
led them to place very different values on the monetary 
aspect of any possible settlement. A mediator helped the 
parties more realistically assess the value of their cases 
and ultimately reach settlement.

“Choice—the opportunity to tailor proce-
dures to business goals and prioritize—is 
the fundamental advantage of arbitra-
tion over litigation.”4

II. Benefi ts of Arbitration in Intellectual 
Property Cases

Arbitration can be a particularly effective method of 
dispute resolution in intellectual property cases. Arbitra-
tion can reduce costs, which are often prohibitively high 
in intellectual property lawsuits. It can improve effi ciency 
of resolution. It can render results for the parties that are 
simultaneously more narrowly tailored to the parties and 
less tied to any particular national jurisdiction. Each of 
these advantages is discussed in more detail below.

Arbitration gives parties to intellectual property dis-
putes more fl exibility regarding procedure than would 
be available in any national court. The parties are free to 
agree to almost any arbitration procedure that does not 
violate the law or public policy (e.g., in some jurisdictions, 
an arbitrator may not award punitive damages, even if 
the agreement to arbitrate calls for them). Thus, the par-
ties’ agreement can specify the number of arbitrators, the 
amount and timing of discovery (e.g., number of and/or 
time limits for depositions), the type of award (e.g., rang-
ing from a bare-bones award without any discussion of 
the reasoning underlying the award to detailed fi ndings 
of fact and conclusions of law), a time limit for making 
the award (e.g., within four months of the appointment 
of the arbitrator), the location of the hearing, the number 
of hearing days, whether any motions (e.g., for summary 
judgment) will be allowed, the process for selecting the 
arbitrator, the procedural rules (e.g., the International 
Institute for Confl ict Prevention and Resolution’s Non-
Administered Arbitration Rules), and whether the arbitra-
tion is to be administered by an ADR provider (e.g., the 
American Arbitration Association) or is to be self-adminis-
tered. In contrast, in litigation, the parties have little or no 
control.
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sell Boyd, WIPO Case No. D2000-0210) and of the estate of 
singer Jimi Hendrix (Experience Hendrix, L.L.C. v. Denny 
Hammerton, WIPO Case No. D2000-0364) were sustained, 
and the domain names “juliaroberts.com” and “jimihen-
drix.com” were ordered to be transferred to the respective 
complainants; in contrast, the complaint of singer/actor 
Sting was not sustained (Gordon Sumner, p/k/a Sting v. Mi-
chael Urvan, WIPO Case No. D2000-0596).

Each of the following examples of the use of arbitra-
tion for IP disputes demonstrates a number of the benefi ts 
discussed above.10

Patent
In one example, a U.S. inventor held patents in several 

countries and had licensed them to a company based in 
Asia. The inventor and licensee disagreed on who should 
pay the annuities to keep the patents in force. After the 
Asian company terminated the license, the inventor fi led 
a demand for arbitration, claiming damages and request-
ing a declaration that he was free to use the patents. The 
arbitrator, who was knowledgeable in patent and licens-
ing law and sensitive to the cultural issues, was able to 
quickly render an award after the evidentiary exchange 
and a brief hearing.

Two companies involved in a software patent in-
fringement dispute disagreed as to whether there was 
infringement and ultimately agreed to arbitrate the matter. 
The two companies had done business before the dispute 
arose and they wanted to continue to do so in the future. 
The parties needed a simple yes-no answer as soon as pos-
sible to a single question presented to the arbitration tribu-
nal, namely, whether there was infringement. The parties 
selected three arbitrators who were knowledgeable about 
software and patent law. Through arbitration, the parties 
received their answer from people knowledgeable about 
the technology and the law far more quickly than they 
would have through traditional litigation, at far lower 
cost, and with complete confi dentiality.

Trademark
A European company registered a trademark for 

consumer goods in several countries. An Asian company 
started to sell the same types of goods under a similar 
mark in those countries. After the European company ac-
cused it of infringement, the Asian company commenced 
administrative proceedings in several of the countries to 
cancel the trademark registrations. The parties then en-
tered into a settlement agreement containing an arbitration 
clause. The agreement provided for each party to restrict 
its use of its mark to its part of the world. After the Euro-
pean company used its trademark at a trade show in Asia, 
the Asian company commenced arbitration, claiming vio-
lation of the settlement agreement. The Tribunal rendered 
its award within a few months of the close of the hearing, 
and, among other things, ordered the European company 
to refrain from using the trademark in Asia.

there are claim construction issues. Under Markman v. 
Westview Instruments, Inc.8 claim construction, the mean-
ing of terms of a claim is a question of law. However, 
the Court of Appeals for the Federal Circuit does not 
consider claim construction determinations by district 
courts to be fi nal or appropriate for interlocutory review. 
Therefore, when the Federal Circuit fi nally does review 
claim construction determinations, if it decides the trial 
court has erred, it often remands a case to the trial court 
for further proceedings, which may well involve a new 
trial on infringement and/or validity, thereby possibly 
delaying ultimate resolution by months (if not years) and 
costing the parties substantial additional sums. One of the 
authors of this paper has previously proposed arbitrating 
claim construction because such arbitral determinations 
would be fi nal and unassailable, at least among the par-
ties to the arbitration, except on narrow grounds, thereby 
signifi cantly reducing the risk that the parties would have 
to retry infringement and validity issues because of a trial 
court’s erroneous claim construction.9

Intellectual property disputes often involve parties 
from various countries, which can makes arbitration pref-
erable for purposes of enforcement of an award under 
the New York Convention. Moreover, many intellectual 
property rights, e.g., patents and trademarks, are national 
in nature. They must be separately acquired and enforced 
on a country-by-country basis. In contrast, intellectual 
property disputes often involve intellectual property cut-
ting across national boundaries (inventions, trade secrets, 
works of authorship, etc. are not geographically limited) 
even if specifi c rights based upon that property are. 
Conducting intellectual property litigation country-by-
country for a number of reasons, including cost, time, and 
possibility of inconsistent outcomes, may be less desirable 
than a dispute resolution mechanism, i.e., arbitration, that 
enables a single forum to provide a truly global solution 
for a set of parties.

In the trademark context, arbitration plays a special 
role. Domain name disputes are arbitrated under a policy 
established by ICANN (Internet Corporation for Assigned 
Names and Numbers), which is responsible for manage-
ment of the generic top level domain names (“.com,” 
“.org,” etc.). ICANN adopted the UDRP (Uniform Do-
main Name Dispute Resolution Policy) effective Decem-
ber 1, 1999. Various organizations, such as WIPO (World 
Intellectual Property Organization), have established pro-
cedures for neutrals to decide whether to order domain 
name registrars to cancel, transfer, or sustain the domain 
names of parties accused by complainants of “cybersquat-
ting.” These arbitrations are faster and less costly than 
traditional litigation, and the neutrals are knowledgeable 
in the area. Since 1999, thousands of UDRP disputes have 
been adjudicated by arbitration tribunals, involving the 
famous and the not-so-famous. For example, the com-
plaints of actress Julia Roberts (Julia Fiona Roberts v. Rus-
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the license but refused to allow the licensor to have access 
to or to use the data. Despite the complicated nature of the 
case, involving a number of days of hearing with substan-
tial expert testimony and a lengthy post-hearing briefi ng 
schedule, the hearing was held only eight months after the 
demand was fi led and the award was rendered less than 
four months later.
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Copyright
The copyright holder and the accused infringer both 

manufactured computers. The copyright holder accused 
the accused infringer of infringing numerous copyrights 
on the copyright holder’s operating system software, but 
the accused infringer claimed it had developed its soft-
ware using only publicly available information about the 
copyright holder’s operating system. After protracted ne-
gotiations, the parties entered into a settlement agreement 
under which the accused infringer made a lump sum pay-
ment to the copyright holder, agreed to pay future royal-
ties, and agreed to respect the copyright holder’s intellec-
tual property rights. Under the agreement, any disputes 
would fi rst go for resolution to a group of executives from 
both companies and any unresolved disputes would be 
arbitrated. The copyright holder eventually requested 
arbitration, saying the accused infringer had breached 
its promise to respect the copyright holder’s intellectual 
property rights. The arbitrators, who were knowledgeable 
in the software and copyright fi elds, attended a multi-day 
seminar presented by the parties to educate them regard-
ing systems software. The panel made numerous rulings 
that shortened the proceeding. For example, rather than 
their examining many tens of thousands of lines of com-
puter code, the panel asked each party to designate a rela-
tively smaller number of code segments that it believed 
proved its case (i.e., infringement, or non-infringement 
because of, e.g., independent creation, scènes à faire, etc.). 
The time from fi ling of the demand to issuance of the 
award was about two years, signifi cantly less time than 
litigation would have taken. The complex award provided 
that: (a) the accused infringer would pay for past and fu-
ture use of the copyright holder’s intellectual property; (b) 
the accused infringer’s system developers could examine 
the copyright holder’s code being used up to a specifi ed 
earlier date and prepare written system specifi cations 
based on that code, which specifi cations would then be 
given to the accused infringer’s software developers to 
write their own system code, without any further commu-
nication between the system developers and the software 
developers (a modifi ed “clean room” procedure); and 
(c) the panel retained jurisdiction to decide any further 
disputes. This proceeding demonstrates several of the ad-
vantages of arbitration, including the parties’ control over 
the process, reduced cost, and ability to select knowledge-
able arbitrators.

Trade Secret
A licensor exclusively licensed technology to a li-

censee, which at the time needed to use the technology to 
make a product for which it was seeking governmental 
marketing approval. The licensee had collected substan-
tial data from the various product trials it had run. The 
license agreement specifi ed that if the licensee terminated 
the license, the licensor could use the technology to make 
its own version of the product and that the licensee could 
have access to and rely on the data when it sought gov-
ernmental marketing approval. The licensee terminated 
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Furthermore, a management person or team accused 
of insensitivity, at best, or actionable behavior, at worst, 
may be better able to listen and understand the situation 
in the private and low-key setting of a mediation. Man-
agement might be infl uenced by an increased familiarity 
with the legal protections offered in New York State. Non-
discrimination rights are conferred by the New York State 
Human Rights Law (NYS Executive Law, Article 15) and 
supplemented by some more inclusive local laws as New 
York City’s Human Rights Law (Title 8 of the Administra-
tive Code of the City of New York).

An open discussion of the problem can enable some-
one unaware of it to focus on issues s/he was not famil-
iar or comfortable with. Ideally such a person might be 
brought to see the employee’s complaint as legally viable 
and/or valid and offer some workplace changes. Changes 
in management attitudes and behavior are diffi cult to 
bring about. However, they are more likely to occur when 
management persons are not put on the defensive, as hap-
pens in litigation. Furthermore, the employee might come 
to see and understand something about the employer’s 
viewpoint.

Family Law
LGBT families face the same wrenching emotional is-

sues as non-LGBT families when separating and additional 
issues when dealing with adoptions, custody, surrogacy, 
etc. The problems of custody and visitation and property 
division are similar,1 but the LGBT community has tradi-
tionally been excluded from the legal system governing 
other families. There was no legal structure nor expec-
tations governing their coming together as permanent 
couples nor their dissolution of such bonds. In essence, 
the LGBT community has had to create its own extra-legal 
family structure. And mediators, both from and outside the 
community, helped clarify certain recurring family issues.

For a long time there were no laws or even guidelines 
for when a couple dissolved a union—for the division of 
assets; provision of support for a fi nancially dependent 
partner or custody and visitation provisions for the non-
custodial parent. Nor for a long time did state adoption 
laws contemplate single or couple gay adoptions (single, 
couple or second parent). As one mediator put it, “Most 
straight relationships have developed against a static legal 
background and a consistent set of social expectations, 
whereas same-sex couples are forced to navigate their per-
sonal relationships within a rapidly changing framework 

Litigation in this country is a lengthy and expensive 
proposition; a stressful process that destroys relationships. 
Lawyers seeking to best serve their clients who have legal 
disputes should consider other forms of resolution which 
are faster, less expensive and less disruptive. Mediation 
and arbitration, which are responsive to party needs in 
ways not possible in court proceedings, are the two most 
frequently utilized forms of dispute resolution. They have 
particular applicability in disputes involving the LGBT 
(Lesbian, Gay, Bisexual and Transgender) community, 
where confi dentiality and discretion may be of particular 
interest to the parties and where courts may be insensitive 
or even hostile to parties. In LGBT family issues there is a 
dearth of applicable law and traditional family law can be 
inapplicable.

Members of the LGBT community experience disputes 
and may have recourse to dispute resolution techniques 
in virtually any situation, including situations in which 
the fact that the parties are lesbian, gay, bisexual or trans-
gender is of no or passing signifi cance to the underlying 
dispute. In estate matters (where the document governs), 
real estate transactions, business deals, etc., members of the 
LGBT community are in a position little distinguished from 
non-LGBT community people. However, there are two par-
ticular areas where unique issues and concerns for LGBT 
parties arise and where mediation may be particularly 
attractive. The fi rst is employment discrimination claims 
based on the employee’s actual or perceived connection to 
the LGBT community. The second is the whole panoply of 
family law matters—creation and dissolution of couples; 
procreation, adoption, separations, custody/visitation is-
sues, etc. In these disputes mediation has proven to be 
invaluable.

Employment Discrimination
LGBT employees may experience discrimination of 

various kinds based on their sexual preference or orienta-
tion or their non-gender conforming appearance. These 
claims include creation of a hostile work environment; be-
ing disciplined unfairly; being terminated; being passed 
over for raises or promotions or denied training opportuni-
ties that might lead to them. In many of these situations the 
employee may prefer that her/his personal life (orientation 
or transgendering status, for example) be kept as private as 
is possible in the workplace—or that aspects of that life or 
identity be explained at a certain point or in a certain way. 
The privacy of a confi dential dispute resolution process is 
invaluable in such a case.

An Introduction to Alternative Dispute Resolution for the 
LGBT Community
By Nancy Kramer

“Discourage litigation. Persuade your neighbors to compromise whenever you can. Point out to them how 
the nominal winner is often a real loser—in fees, and expenses, and waste of time.”

Abraham Lincoln
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quent visitation by and to Billy, who now teaches elementary 
school in Brooklyn and has much more free time than Ted to 
spend with the kids. 

These two men created an atypical but highly functional 
family. Who knows what would have happened in court.

*****Another case involved a long-term lesbian couple, 
women who had spent all their life together since they were teen-
agers and had thought that would continue forever. The women 
had two children: Karen gave birth to the fi rst child, a daughter, 
and 10 years later, Brenda gave birth to a son. Karen and Brenda 
had confl icts but were very committed to each other and their 
family—until Karen fell out of love with Brenda and into love 
with someone else. 

Brenda had adopted the daughter shortly after she was born. 
It had been intended that Karen would adopt the son, but this had 
not taken place before the two parents split up and Karen moved 
out of the family apartment. 

When they started mediation, at the suggestion of a family 
therapist, Brenda had not fully accepted the situation. Some dra-
ma and what looked like a potential reconciliation between them 
followed, but eventually they stayed separated and Karen’s new 
partner came into the children’s lives. Both women were clear 
that the children should be raised together and they had to and 
would co-parent them. Also, Brenda had a successful corporate 
career that necessitated a great deal of travel. She had relied on 
Karen to provide stability and child care to back her up and she 
wanted this to continue. 

After a long series of sessions, they worked out a fl uid joint 
custody, with the children moving between their two apartments 
which were one block from each other. Assets, including a coun-
try home, were divided, as were considerable debts. 

Also, and very key, the parents managed to have the second 
adoption take place after disclosing to the court that they had 
dissolved their relationship. At the parties’ request, the mediator 
wrote a statement to the court discussing her sense of the strong 
family structure and supporting approval of the adoption. Again, 
one wonders what a litigated resolution would have entailed—
and at what cost.

Endnotes
1. Nancy Kramer, The Same But Different: Mediating Separations of 

Same-Sex Couples (ACResolution Summer 2005).

2. Frederick Hertz, Mediating Same-Sex Disputes: Understanding the 
New Legal and Social Frameworks (to be published in upcoming 
issue of Massachusetts Family Mediation Quarterly).

3. Mark J. Hanson, Moving Forward Together: The LGBT Community 
And The Family Mediation Field (Pepperdine Dispute Resolution 
Law Journal 2006).

Nancy Kramer, www.nancykramermediation.com, 
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members of the LGBT community. Ms. Kramer thanks 
Mark Irlando (class of 2011) and Elana Tori Jacobs (class 
of 2012) of Benjamin N. Cardozo School of Law for pro-
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of social norms and, depending on what state they live in, 
a shifting set of legal operating rules.”2

This is changing, slowly. And bringing gay couple 
relationships into the framework of traditional family 
law raises as many issues as it answers. For one example, 
take the situation of a gay couple who lived together and 
shared their lives and assets fully for 35 years, marrying 
two years ago when that became possible. If they divorce 
after two years of legal marriage, how would traditional 
divorce law, which takes into account the duration of the 
marriage, apply? Surely the fact that they lived as married, 
but were not able to acquire that legal status until late in 
the relationship, is of major relevance.

Some have posited that many LGBT couples have a 
deep distrust of the legal system which has ignored or 
been hostile to their needs and issues. In fact, they may 
have benefi tted from relying largely on mediation to re-
solve personal disputes.3 The absence of a set and rigid 
system of family expectations, rituals and laws may have 
resulted in the molding of solutions more individually 
tailored to the people involved and their particular situa-
tion—which is one of the great benefi ts of mediation.

Successful LGBT Community Mediation Stories—
And Who Knows What Might Have Happened In 
Litigation (True mediation cases with a few iden-
tifying facts changed to protect confi dentiality) 

***** Two men were romantically involved and lived togeth-
er briefl y (less than three years) with no domestic partnership, 
no marriage, and no explicit understanding. There was a big dif-
ference in their professional stature and earning capability—Ted 
was a successful big fi rm lawyer and Billy a former construction 
worker now enrolled in college in order to become a school teach-
er. During their short and tempestuous relationship together 
they adopted one daughter. As the relationship deteriorated, Ted 
adopted another daughter on his own. The two men considered 
the girls to be sisters and Ted’s extended family provided love 
and back-up care for the girls, who were two and four years old 
at the time of the mediation. Both men viewed their romantic 
relationship as long over. Both were deeply committed to their 
roles as fathers and to raising the children as sisters. 

They came to mediation (Ted with great skepticism) to try 
to formulate a living plan that would last. At that point the 
two little girls lived with Ted in his brownstone with a full-time 
nanny available during the days. Billy had moved into a small 
shared apartment but frequently visited and sometimes stayed 
over at Ted’s house. Billy had one more year of college to com-
plete and asked for fi nancial help from Ted for that one year to 
become fi nancially independent. Two mediation sessions worked 
it out (this was a rare poster case situation—more sessions are 
often necessary). Ted agreed to help Billy fi nancially and to give 
him almost unlimited access to the children as long as they re-
mained living with him. 

I have heard from one of them since and was told that the 
family continues to do well. Both girls live with Ted, with fre-
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4. The effect local land use regulation would have 
upon the enterprise concerned;

5. Alternative locations for the facility in less restric-
tive zoning areas;

6. The impact upon legitimate local interests;

7. Alternative methods of providing the proposed 
improvement;

8. The extent of the public interest to be served by the 
improvements; and

9. Intergovernmental participation in the project de-
velopment process and an opportunity to be heard.

A quick glance at these factors reveals that inter-mu-
nicipal zoning disputes provide an excellent opportunity 
for resolution through mediation. Mediation can offer a 
forum for the evaluation of these factors in an expedi-
tious and non-adversarial manner, and encourages the 
participation and cooperation of all parties involved. A 
cooperative approach to resolving these disputes is par-
ticularly important as it is likely that the municipal parties 
involved will have to work with one another not only on 
the subject project, but on other issues as well. 

b. Inter-municipal Cooperation and Consolidation

One area where there is likely to be an increase in in-
ter-municipal disputes is shared services/inter-municipal 
cooperation. Although the concept of sharing services 
among and between local governments is not a new con-
cept in New York State, such initiatives have received 
much more attention recently. A State grant program for 
shared services has been included in the state’s budget 
each of the past fi ve years, and recent legislative enact-
ments have attempted to make it easier to offer coopera-
tive services and consolidate local governments.

There are a number of issues associated with coopera-
tive services and government consolidation that can be 
very complex and very diffi cult to resolve. When enter-
ing into a cooperative agreement for a particular service, 
issues such as liability of employees and the allocation 
of costs can give rise to disputes between the parties. If 
the disputes that arise during the course of an agreement 
are resolved through litigation, the effi ciencies and cost-
savings associated with the agreement can easily be lost. 
No matter how well intentioned they may be, govern-
mental parties to cooperative agreements are well served 
by anticipating such disputes and agreeing to a means to 
resolve them without resorting to litigation. When agreed 
to and incorporated into the inter-municipal agreements, 

Application of Mediation and Arbitration to 
Municipal Disputes

The number of contexts in which mediation and arbi-
tration may be utilized by municipalities is limited only 
by the context of the disputes they may be a party to. 
Below are a just a few examples of how arbitration and 
mediation can be incorporated into common municipal 
disputes. 

1. Inter-Governmental Disputes

Mediation can be particularly helpful in resolving 
disputes between two or more local governments. As 
noted above, one important advantage of mediation is to 
preserve existing relationships. Due to their nature, lo-
cal governments interact with one another on a continual 
basis. And despite recent efforts to reduce their number, 
chances are that these governments will continue to exist 
and work together in perpetuity. 

Nevertheless, disputes between governmental entities 
occasionally arise. As individuals responsible for gover-
nance change frequently, clashes of personality, politics 
or otherwise may operate to deteriorate existing relation-
ships. When such disputes arise, it is in the best interest 
of the public for local offi cials to resolve these disputes 
as amicably, cheaply and expeditiously as possible. Two 
common contexts where such disputes arise are inter-gov-
ernmental planning and zoning and the consolidation/
sharing of services. 

a. Inter-Municipal Planning and Zoning Disputes

One common context for these inter-municipal dis-
putes is planning and zoning. When one government un-
dertakes a project in another nearby community, or within 
a different level of government within its boundaries 
(i.e., a county undertaking a project in a town within its 
bounds), there are often questions about whether the host 
community’s zoning and planning laws will apply to the 
project. To answer these questions, the host community 
must conduct a balancing test, taking into consideration 
a number of factors enumerated by the Court of Appeals 
in 1988 case In re County of Monroe v. City of Rochester.1 
Pursuant to Monroe, the host community must weigh the 
following nine factors: 

1. The nature and scope of the instrumentality seek-
ing immunity;

2. The encroaching government’s legislative grant of 
authority;

3. The kind of function or land use involved;

The Benefi ts of Alternative Dispute Resolution for 
Resolving Municipal Disputes
By Pamela Esterman, Michael Kenneally, Jr. and Howard Protter



NYSBA  New York Dispute Resolution Lawyer  |  Summer 2011  |  Vol. 4  |  No. 2 69    

In some cases, rather than pursue a costly and time-con-
suming investigation of the citizen’s complaint, the com-
plainant and the police offi cer may agree to resolve the 
dispute through mediation. Resolving disputes of this na-
ture through mediation not only provides an expeditious 
and cost effi cient remedy, but helps maintain the public’s 
confi dence in its offi cials. 

3. Municipal Purchase and Public Works Contracts 
(Non-employment)

Municipalities enter into contracts as a routine part of 
their day-to-day operations, whether it be a purchase con-
tract for a quantity of road salt or a public work contract 
for an expansion of the town hall. Such contracts serve an 
important function in government operations. Despite the 
best intentions of the parties, disputes will occasionally 
arise under these contracts. 

Municipalities are authorized to enter into arbitration 
and mediation agreements to resolve the disputes arising 
under such contracts.4 This authority is derived from the 
principle that the “authority to contract implies the au-
thority to assent to the settlement of disputes by a means 
of arbitration.”5 Although the authority to assent to arbi-
tration may be implied from the authority to enter into 
contracts, the intent to arbitrate a dispute arising under 
a contract must be an “express, direct and unequivocal 
agreement in writing between the parties.”6 

A well written dispute resolution clause can be par-
ticularly benefi cial for complex public works projects. 
For example, it can often be diffi cult for a public offi cial 
to determine whether a contractor has complied with the 
written specifi cations, or has otherwise satisfactorily per-
formed its obligations under the contract. In such cases, 
independent engineering consultants may agree to be the 
arbiter of such factual issues arising under the contracts. 
Again, this will allow for a much more expeditious and 
cost effective manner of resolving complex factual issues 
than would otherwise be accomplish through litigation

4. Land Use

Dispute resolution may be used in connection with 
local land use review processes to enable parties rep-
resenting diverse interests to negotiate a consensus on 
some or all of the controversial aspects of a proposed 
application prior to the decision of a town board, plan-
ning board, architectural review board or zoning board of 
appeals. It may also be used to prevent or settle a lawsuit 
after a board’s decision, or in connection with town plan-
ning initiatives.

The traditional land use review process focuses to a 
large extent on the public hearing, at which speakers state 
whether they are for or against the proposed application. 
The process, and especially the public hearing, is often 
emotionally charged and adversarial. The format of the 
hearing, which is based on a courtroom model, affords 
no opportunity for meaningful dialogue among the inter-

a dispute resolution clause will provide certainty to the 
parties as to how to proceed, and encourage them to 
work cooperatively to resolve the dispute. 

A recent addition to the General Municipal Law is 
designed to facilitate the consolidation and dissolution of 
certain types of local governments.2 The process can be 
initiated by either the governing bodies of the local gov-
ernments involved, or by petition of the residents of such 
local governments. Either way, the consolidation or dis-
solution of local governments must be in accordance with 
a consolidation / dissolution plan. These plans, however, 
must be comprehensive and will often address issues 
that are controversial and require local offi cials to make 
decisions that may be politically unpopular. Mediating 
these issues in the course of developing a plan can save 
both time and money for the local government entities 
involved.

Regardless of the particular context, inter-municipal 
disputes often invoke strong emotional support or op-
position from the local offi cials involved as well as the 
residents of the community. Resolving these disputes 
through mediation can provide an opportunity for all 
to be heard and ultimately lessen the emotional burden 
caused by the disputes. 

2. Disputes Involving Public Offi cers

One of the more diffi cult positions a municipal at-
torney may fi nd him or herself in is resolving a dispute 
between two elected offi cials or bodies. A chief executive 
may challenge the authority of a local legislative body, 
a local clerk may refuse to perform a non-discretionary 
act, or a legislative body may be attempting to discipline 
another elected offi cial. Just recently, the Mayor of New 
York City pursued an action against the City Council all 
the way to the NYS Court of Appeals over their respec-
tive powers.3 Although these disputes occur on a routine 
basis, they litigated only on occasion. 

The lack of case law on many of these issues means 
that there is no clear precedent for many of these dis-
putes, making resolution more diffi cult. What is more, 
these disputes often become political, leaving the parties 
involved, as well as the public, frustrated and cynical 
about government and public service. As these offi cials 
will likely have to continue working with one another, 
and with the public, for the duration of their terms of of-
fi ce, resolving these disputes through a non-adversarial 
mediation process will help preserve the working rela-
tionship needed between these offi cials.

Mediation has also proven to be a useful tool to re-
solve disputes between public offi cials and citizens with-
in the community that may not otherwise be actionable 
in a court of law. For example, Civilian Police Review 
Boards (CPRBs) have been established in some commu-
nities to increase police accountability and improve the 
public’s communication with the local police department. 
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cost-effective prevention or resolution of certain planning, 
zoning and land use disputes in the community. 

The Rural Resources model provides that the com-
mencement of any such mediation proceeding is at the 
discretion of the authorized municipal board or body hav-
ing jurisdiction in the dispute or potential dispute, and 
that all costs associated with voluntary mediation should 
be allocated among the parties of interest as determined 
by mutual agreement of the parties. It further provides 
for a required notice to the parties in interest that: 1) the 
mediator has no duty to protect their interests, or provide 
them with information about their legal rights; 2) signing 
a mediated settlement agreement may adversely affect 
their legal rights; and 3) they should consult an attorney 
before signing a mediated settlement agreement, where 
they are uncertain of their rights.

The Rural Resources model also recognizes limita-
tions upon government discretion, by providing that: 1) 
any mediation proceeding or outcome initiated shall com-
plement, but not replace, otherwise applicable practices, 
procedures or enforcements, whether required by state 
law, local law, or ordinance; 2) the outcome of a mediation 
proceeding shall not be deemed to bind or otherwise limit 
the discretion of the authorized municipal board or body 
having jurisdiction in the matter being mediated; and 3) 
an agreement that requires additional action by the autho-
rized municipal board or body shall not be deemed to be 
self-executing. If any such additional action by the autho-
rized municipal board or body is required, the landowner 
or his or her agent shall be responsible for initiating a 
request for such action and supplying any information 
required by said municipal board or body to undertake 
the action.

5. Local Code Enforcement

Mediation of any dispute requires consent to a pro-
cess separate and apart from the judicial system. While 
use of mediation in the code enforcement context can be 
a useful additional tool, establishing a preventive sys-
tem which can eliminate or reduce the need for judicial 
enforcement seems to be very effective. Many communi-
ties in the U.S. and in Western Europe have established 
voluntary systems for community mediation of property 
maintenance and nuisance disputes which, when unre-
solved, otherwise consume municipal code enforcement 
resources—typically code enforcement, police or animal 
control.

The New York State Unifi ed Court System currently 
partners with local non-profi t organizations, known as 
Community Dispute Resolution Centers (CDRCs), to pro-
vide mediation, arbitration and other dispute resolution 
options. The Court System also provides special media-
tion services to the agricultural community through the 
New York State Agricultural Mediation Program. Accord-
ing to the Unifi ed Court System, in 75 percent of the cases 
that are mediated, parties reach a mutually acceptable 

ested parties and therefore does not lend itself to collab-
orative problem solving. Often, a board must sift through 
reams of written comments and testimony, which may 
contain confl icting scientifi c and technical data.

After the hearing, the board must then decide wheth-
er to grant, deny or conditionally grant the application 
before it. It often does not have the latitude to devise 
creative solutions beyond the scope of the specifi c appli-
cation upon which it is deliberating in order to respond 
to certain legitimate concerns that may be raised by the 
public. Dissatisfaction with the outcome of the process 
often results in the fi ling of lawsuits challenging the deci-
sion of the board.

Unlike the traditional process in which there are 
typically winners and losers, ADR can often achieve a 
“win-win” resolution for all of the interested parties. In 
the context of land-use decision making, mediation is the 
most commonly used form of ADR, although other forms 
of ADR, such as collaborative decisionmaking or consen-
sus building, may also be utilized. In this process, a neu-
tral facilitator assists parties to develop a collaborative 
framework for reaching consensus on a particular path or 
strategy, such as in connection with the development of a 
comprehensive plan or proposed regulation.

Mediation provides an atmosphere in which repre-
sentatives of all interested parties, experts and planners 
can communicate more effectively and collaborate on 
issues of concern. A mediated process encourages brain-
storming and the creation of solutions that can satisfy the 
interests of most, if not all, participants in the mediation. 
Because of the opportunity for improved communica-
tions, mediation often has the added benefi t of streamlin-
ing the review process, especially where it its utilized at 
an early stage.

Most types of land use matters are appropriate for 
ADR. Examples include applications for site plan or 
subdivision approvals, special use/conditional permits, 
rezonings, subdivision plats, fl oating zones, and planned 
unit developments. It may also be used to facilitate the 
preparation or update of comprehensive plans or zoning 
ordinances. Some land use professionals have argued 
that ADR should not be used in connection with non-
discretionary decisions, such as for use variances, which 
require application of specifi c legal criteria. It is uniform-
ly agreed, however, that if a use variance is granted, ADR 
may be used to impose conditions on the variance, which 
are discretionary in nature.

The New York State Legislative Commission on 
Rural Resources previously published a model local 
law providing for the use of voluntary mediation in the 
prevention or resolution of municipal planning, zoning 
and land use disputes. The model contemplates the use 
of existing voluntary mediation programs, technical as-
sistance and training as an optional means to enhance 
the quality of life for local citizens. It helps bring about 
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The provisions of this code are not in-
tended to prevent the installation of any 
design or material or to prohibit any 
method of construction not specifi cally 
prescribed by this code, provided that 
any such alternative has been approved. 
An alternative material, design or meth-
od of construction shall be approved 
where the State Fire Prevention and 
Building Code Council fi nds that the pro-
posed design is satisfactory and complies 
with the intent of the provisions of this 
code, and that the material, method or 
work offered is, for the purpose intended, 
at least the equivalent of that prescribed 
in this code in quality, strength, effective-
ness, fi re resistance, durability and safety.

For example, the State Code provides that “drainage of 
roofs and paved areas, yards and courts, and other open 
areas on the premises shall not be discharged in a man-
ner that creates a public nuisance.”9 How that is accom-
plished can be an appropriate mediation topic. 

6. Environmental Cases

Dispute resolution is especially useful when a mu-
nicipality faces potential liability for soil or groundwater 
contamination under such statutes as the Comprehensive 
Environmental Response, Compensation and Liability 
Act. A municipality’s liability may arise from its owner-
ship or operation of a municipal solid waste landfi ll, from 
the generation and disposal of municipal waste, or from 
spills of petroleum or chemical contaminants. These types 
of environmental disputes may involve many poten-
tially responsible parties. ADR can facilitate agreement 
among the disputing parties concerning their liability in 
a manner that is less expensive and time consuming than 
litigation. 

Mediation can also be used to settle oil and petroleum 
spill cases in which a town may be either the discharge 
or the injured party. Oil and petroleum spills can dam-
age lakes, beaches, fi sh, drinking water and other natural 
resources, and result in signifi cant property damage and 
clean-up costs. For example, when an underwater pipe-
line ruptured affecting a body of water between New 
York and New Jersey, mediation rather than litigation 
was used to craft a settlement which would not have been 
likely in a court-ordered decree. 

ADR may also be used to assist a municipality with 
problems stemming from industrial operations such as 
odors, air emissions or noise issues. It may also be used 
to address issues related to climate change. Frequently, a 
municipality may be faced with the competing needs of 
protecting the quality of life for its citizens and preserv-
ing its relationship with the industry which provides 
needed jobs and tax revenues in the community. Paper 
mills, quarries, power plants, pharmaceutical companies, 

agreement and a recent statewide survey indicated that 
90 percent of people who mediated their case felt that 
mediation was a good way to address the dispute even 
when they did not reach agreement on all of the issues.

Typical issues resolved through a community media-
tion system include:

- Noise complaints

- Complaints about pets/barking dogs and leash 
violations

- Parking space problems

- Property maintenance/nuisance issues

- Safety and environmental concerns

While these issues often can be addressed by neigh-
bors talking to each other, there are times when people 
simply can’t work out their differences and they resort 
to the courts, or complain to the municipal code enforce-
ment authorities for assistance. If there is an alternative 
system made available for dispute resolution which is 
low cost, fast, confi dential, and, most importantly, effec-
tive, experience shows mediation can solve the dispute at 
less cost to all—including the local government.

When it comes to the enforcement of a municipality’s 
local codes, the municipal interest is frequently served by 
obtaining compliance with the law—not in fi nes or pen-
alties. In those circumstances, arriving at a compliance 
process and timetable through mediation can be a viable 
option. This “compliance fi rst” policy can be served by 
incorporating a mediation process as an enforcement tool 
by local law. 

There is no reason that the Rural Resources model 
law, discussed above, could not be applied in the context 
of the state’s Property Maintenance Code (State Code). 
According to the code, violations of must be dealt with 
“in a manner appropriate to the applicable provisions of 
a city, town, village or county and shall be in accordance 
with the applicable provisions of local law.”7 Thus, the 
code anticipates enforcement mechanisms will be pro-
vided by local law. 

The State Code provides, in general, that property 
must be maintained “in a clean, safe, secure and sanitary 
condition…so as not to cause a blighting problem or 
adversely affect the public health or safety.” While local 
governments can‘t waive, modify or otherwise alter the 
State code, what constitutes a violation in any individual 
context can sometimes be the subject of discussion and 
hence mediation.8

Similarly, how a violation may be remedied is fre-
quently capable of alternative solutions. The State Code 
explicitly recognizes this in §105.2 which provides for 
alternative materials and methods:
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incinerators and sewage treatment plants are just a few of 
the industries which might present such confl ict within a 
community. Mediation or other forms of ADR have been 
used in such cases to allow all parties to the dispute to 
participate in a process to identify the source of the odor, 
noise or emission, gather needed information on techni-
cal solutions, develop a plan for reduction or elimination 
of the offending matter, and establish a timetable for ac-
complishing such tasks.

Conclusion
When it comes to disputes involving a municipality, 

there is often more at stake for municipal offi cials than 
dollars and cents. Establishing effective communica-
tion with the public, obtaining compliance with its local 
codes, maintaining the public’s confi dence in its public 
servants and working cooperatively at all levels in the 
best interest of the public are paramount considerations. 
The alternative dispute resolution measures discussed in 
this paper help local government offi cials maintain this 
perspective in the face of a dispute, and the effectiveness 
of these techniques will be limited only by the extent to 
which the municipality makes ADR processes available 
and accessible.
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interest of both the customer and the provider to reach 
a resolution that allows for the ongoing viability of the 
relationship, it makes sense that the parties should look to 
a mutually trusted neutral who understands the history 
and objectives of the venture. It is often useful to select 
this person in advance, so that the use of mediation is not 
itself considered a failure of the relationship. 

In addition, a knowledgeable mediator may be able 
to help the parties identify creative ways to resolve dis-
putes. Mediators are trained to look for value which can 
be traded in such a way that an item that is valued highly 
by one party, but not by the other, may be traded for a re-
ciprocal item. Often, the mediator can identify these while 
the parties themselves cannot. For example, a mediator 
can act as a bridge, receiving confi dential information 
from both sides, and, without disclosing it to the other 
side, use it to help the parties reach an accord. And the 
mediator is trained in techniques that encourage the par-
ties to focus on positive solutions, rather than wasting ef-
fort in blame and recrimination. Finally, the mediator can 
help the parties agree to adopt changes in the governance 
of the relationship that will reduce the chances of future 
misunderstanding.

Often outsourcing relationships give rise to disputes 
that are essentially technical in nature. It therefore may be 
useful to appoint a technically savvy mediator to resolve 
these types of issues as they arise. A number of the lead-
ing arbitral institutions administer proceedings in which 
experts can be brought in to mediate or resolve disputes. 
If an agreement has a technical component, providing for 
resolution of particular categories of technical disputes 
by a neutral expert can go a long way to smoothing the 
relationship.

The parties’ agreement to devote time and energy 
to the mediation process is itself an important indicator 
of the likelihood of success of an outsourcing relation-
ship. The mediator can also act as a guardian of the par-
ties’ relationship, resolving disputes as they arise and, 
if appointed for the long term, even anticipating and 
smoothing over disputes before they become a problem. 
For these reasons, particularly in large outsourcing rela-
tionships, judicious use of mediation can considerably 
enhance the customer/provider relationship.

Benefi ts of Arbitration in Outsourcing Cases
Arbitration is often used as the fi nal dispute resolu-

tion process in outsourcing disputes, especially in interna-
tional outsourcing relationships. Using arbitration in out-

Benefi ts of Mediation in Outsourcing Cases
In outsourcing, a business process or technology pro-

cess is transferred from one organization (the “customer”) 
to another organization (the “service provider”) so that 
the customer can focus on its “core competencies.” For 
example, a company might contract with a service pro-
vider to run its IT functions, its data management or its 
telephone sales activities.

Outsourcing agreements typically establish long-term 
relationships between the customer and the service pro-
vider. Outsourcing agreements are usually complicated 
agreements that must be managed by both parties over 
the long term. Beset by issues that arise from business 
and technology changes, these long-term agreements 
are never performed without disagreements over scope, 
price, adequacy of performance, reasons for delay, and 
changed requirements. Handling these disputes is an im-
portant aspect of the day-to-day governance of outsourc-
ing relationships.

Disputes come in all shapes and sizes in outsourcing 
relationships. For example, disputes frequently arise dur-
ing the initial transfer to the provider’s process, often as a 
result of delay by one or both parties. Disputes over scope 
and price (“scope creep”) are also typical, with the cus-
tomer concerned about paying extra for services which 
it argues should be included in the provider’s services, 
while the provider argues that such services are extras, 
and were never intended to be delivered at the initial 
pricing.

Parties also frequently dispute the cause of perfor-
mance failures, or indeed whether such failures were cor-
rectly measured (i.e., whether there was in fact a failure). 
Agreements contain various pricing mechanisms which 
often call for “equitable” price adjustments, “truing up” 
to revised fi gures on baseline assets and transaction vol-
umes, and benchmarking to market price, and the parties 
may not be able to come to mutual agreement about such 
forward pricing or adjustments. In all of these situations, 
the parties managing the outsourcing attempt to resolve 
their differences, and frequently they are able to do so on 
their own. However, for those occasions when the parties 
reach an impasse, timely mediation can ensure that dis-
putes over specifi c issues do not fester and contribute to a 
broader communication problem, ultimately affecting the 
viability of the relationship.

Mediation in outsourcing disputes can be used to 
remind the parties of the positive reasons both chose 
to enter into the agreement. Because it is usually in the 
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contain an exception providing that disputes between 
certain local country affi liates will be arbitrated. Similarly, 
agreements involving parties residing in countries where 
courts are not reliable or may be unlikely to enforce for-
eign judgments should include arbitration provisions.

Parties may wish to accept that in these complicated 
multi-year (and often multi-party) relationships, diffi -
cult disputes will be inevitable, and therefore designate 
arbitration panels which are available on call should an 
impasse occur. So-called Dispute Resolution Boards are 
used in the construction industry, where large multi-year 
projects cannot be put at risk of being side-tracked by 
disputes between developers, contractors and sub-con-
tractors. The building must go on, just as the process must 
go on in an outsourcing relationship. A readily available 
resource to resolve disputes, including arbitration ser-
vices, mediation services, or both, can go far to make the 
outsourcing relationship a long and productive one for 
both parties.

Indeed, it is often useful to try to resolve a given 
outsourcing dispute through a combination of mediation 
and arbitration. A mediator can help the parties narrow 
down a dispute. For example, with the help of a media-
tor, general displeasure with service performance may 
be tracked to a root cause. Both parties can settle on an 
agreed solution, with only the cost of the solution left to 
be arbitrated. The roles of mediation and arbitration can 
be pre-arranged in the outsourcing agreement through 
the use of an appropriate “step-clause” providing for 
mediation then, if necessary, arbitration or through provi-
sions allocating some types of disputes to mediation and 
other types of disputes to arbitration. The parties may 
also decide to use arbitration and/or mediation on an ad 
hoc basis as disputes arise.

In sum, arbitration protects the outsourcing process 
by providing an effi cient mechanism for resolution of 
disputes between the outsourcing customer and provider 
outside of the public eye. Arbitration is also a vital ele-
ment of outsourcing agreements that cross international 
borders as it results in awards more easily enforceable 
internationally. A carefully drafted arbitration clause in 
the outsourcing agreement can help to ensure a long and 
profi table partnership between the outsourcing provider 
and its customer.

Julian Millstein is Senior Counselor at Morrison 
& Foerster and acts as an arbitrator and mediator in 
outsourcing, IT and e-commerce cases. Sherman Kahn 
is of counsel at Morrison & Foerster LLP and co-chair 
of the NYSBA Dispute Resolution Section Arbitration 
Committee.

sourcing relationships can benefi t both the outsourcing 
provider and the customer in a variety of ways. Where, 
as in outsourcing, the goal is a continued relationship of 
mutual benefi t to both sides, a public dispute in court is 
usually the last thing that either party wants. Court liti-
gation can even have the effect of ending a relationship 
over a dispute that otherwise could be resolved. On the 
other hand, because neither party wants to go to court, 
the threat of litigation in court can cause both parties to 
avoid dispute resolution until a point when the parties’ 
positions are so far opposed that it is no longer possible 
to salvage the relationship.

Arbitration is benefi cial to outsourcing customers 
because litigation, an expensive and time-consuming last 
resort in most commercial relationships, cannot usually 
address the customer’s business risks associated with a 
failing outsourcing relationship. It becomes a “nuclear 
option” that, if initiated, ends the relationship at the 
expense of great business disruption to the customer. 
Moreover, it is seldom in the interest of the customer to 
publicize its diffi culties with the provider of key services 
by fi ling a lawsuit. 

The outsourcing provider likewise has reasons to 
resolve its disputes outside of court. Its business success 
depends very much on its reputation as a professional, 
competent supplier of services. Consequently, most ser-
vice providers prefer to settle disputes without public 
airing, and will work very hard to retain relationships 
which were expensive to obtain, and may have required 
substantial up front investments which cannot be recov-
ered unless the agreement continues for several years.

Finally, many outsourcing relationships involve off-
shore or nearshore performance. Even after the long and 
arduous process of obtaining a judgment in court, it is of-
ten very diffi cult to enforce such a judgment in a foreign 
jurisdiction—and it may be necessary to do just that if 
the other party resides (or keeps its assets) in that foreign 
jurisdiction. In the more than 150 jurisdictions that are 
signatories to the 1958 Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (“the New 
York Convention”), arbitration awards can be routinely 
enforced with very little opportunity for challenge or re-
litigation even if the award was obtained and confi rmed 
overseas. 

Arbitration is an important tool when a dispute must 
be adjudicated (or enforced) in a court system which has 
problems in rendering timely decisions. For example, 
under Indian law, a dispute under an agreement between 
the Indian affi liates of two contracting companies must 
be litigated in Indian courts, which are notoriously slow, 
unless the parties agree to arbitration. Thus a global deal 
which provides for litigation between the parties could 
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the end of the two years, FINRA submitted a rule fi ling 
to the SEC requesting approval of a rule amendment to 
allow customers with the option to choose an all public 
arbitration panel in all cases (involving fi rms or individual 
brokers). 75 Fed. Reg. 69,481 (Nov. 12, 2010). The rule pro-
posal is pending comment and approval.

In the interim the pilot program has been extended 
for another year. The composition of all other disputes 
will remain unaffected by the proposed rule fi ling. Dis-
putes between two broker-dealers are resolved with sole-
ly industry arbitrators.3 In disputes between a registered 
representative and his broker-dealer employer, if the pan-
el has only one arbitrator, she will be a public arbitrator. A 
three-member panel will have two public arbitrators and 
one industry arbitrator with a public arbitrator serving as 
chair.4 

The FINRA arbitration process follows rules which 
are readily available online (http://www.fi nra.org/Arbi-
trationMediation/Rules/CodeOfArbitrationProcedure/). 
Arbitration pursuant to FINRA rules is an effi cient pro-
cess for resolving disputes. The rules include a discovery 
guide of the types of documents that must be produced, 
including lists of documents which must be produced 
(1) by the customer and (2) by the broker-dealer and reg-
istered representative in various types of claims. Most 
FINRA arbitrations are heard within a year to a year-
and-a-half of fi ling the statement of claim, and awards 
are issued shortly after the hearings. In 2010, the average 
resolution time for FINRA arbitrations was within 12½ 
months. For arbitrations that concluded with a hearing, 
the 2010 turnaround time was 14.9 months.5

Arbitration is very useful for disputes in all areas of 
securities law. Arbitration offers the advantage of arbi-
trators who are knowledgeable about securities law, as 
opposed to judges who are likely to be generalists. The 
parties may also have more detailed information about 
the backgrounds and securities industry experience of po-
tential arbitrators. As with all other arbitrations, records 
of proceedings in securities cases are confi dential, thus 
avoiding publication of private business practices and 
trade secrets. Discovery is also much more limited and 
discovery sanctions, while permitted, are rarely used. The 
arbitration process is usually less expensive than litiga-
tion as there is much less motion practice, so even though 
the parties pay a small honorarium for FINRA arbitrators, 
the total costs can be signifi cantly lower.

I. Securities Related Disputes Arise in Several 
Contexts

1. Disputes between corporations relating to acquisi-
tions and dissolutions

2. Disputes arising under the Securities Laws be-
tween investors and corporations in which they 
invested 

3. Disputes between customers and brokers-dealers 
or their investment advisers

4. Disputes between investment advisers and their 
employers, broker-dealers

5. Disputes between broker-dealers

Arbitration and mediation are dispute resolution 
processes that can be used to resolve these disputes in a 
faster and less expensive way than a court proceeding. 
Depending upon the nature of the dispute, it may be 
brought before the Financial Industry Regulatory Author-
ity (“FINRA”), a dispute resolution provider such as the 
American Arbitration Association or JAMS or as a court 
annexed or order mediation. Many securities related dis-
putes are required, by law or regulation, to be resolved 
before FINRA. 

II. FINRA Arbitration of Securities Disputes 
Most disputes arising from securities transactions are 

arbitrated pursuant to the rules of the Financial Industry 
Regulatory Authority (“FINRA”). Agreements between 
customers and broker-dealers have a standard arbitra-
tion clause requiring arbitration under those rules. All 
registered representatives, investment advisors and their 
broker-dealer employers are required to sign a “Uniform 
Application for Securities Industry Registration or Trans-
fer” (Form U-4) which contains an arbitration provision. 
Disputes between broker-dealers who are FINRA mem-
bers are also arbitrated pursuant to FINRA rules. 

Traditionally, customer disputes were held before 
a panel of three arbitrators comprised of two public ar-
bitrators and one industry arbitrator. Public arbitrators 
are defi ned as persons who do not work in the securities 
industry or receive 10% or more of their professional in-
come from securities business.1 In 2008, FINRA started 
a voluntary two-year Public Arbitrator Pilot Program 
allowing investors in cases involving only a fi rm to have 
a panel consisting of three public arbitrators, instead of 
two public arbitrators and one non-public arbitrator.2 At 
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her aunt and uncle. She invested for them and one of the 
investments went sour. They cut her out of her grandfa-
ther’s estate, fi led a FINRA arbitration and then agreed to 
mediate. At the mediation they were in the same room for 
the fi rst time in over a year. Each side presented their po-
sition. The registered representative said that she thought 
she was giving them a great opportunity by putting them 
in the IPO and never intended to hurt them. The aunt was 
very pleased to see her “daughter.” After several confi -
dential caucuses, the matter resolved with a payment of 
money. The mediation also resulted in a family reconcilia-
tion, something impossible in an arbitration or lawsuit.

FINRA mediation occurs in a separate but paral-
lel process with any fi led arbitration and does not slow 
down the arbitration process if the mediation is unsuc-
cessful. An overwhelming majority of FINRA mediations 
result in resolution. FINRA asserts that parties who medi-
ate in the FINRA forum resolve four out of every fi ve cas-
es.8 For the year 2010, FINRA mediations took an average 
of 99 days from start to fi nish.9

Mediation of securities disputes also may be held 
privately or under the auspices of provider organizations, 
either by agreement of the parties after a dispute has 
arisen or pursuant to a dispute resolution provision in the 
contract between or among the parties.

Conclusion
The use of arbitration and mediation is an effective 

means of resolving securities disputes. It saves time and 
effort while achieving fair results.

Endnotes
1. FINRA Regulatory Notice, published on May 9, 2008. 

2. http://www.fi nra.org/ArbitrationMediation/Parties/Arbitra-
tionProcess/NoticesToParties/P116995.

3. FINRA Rule 13402.

4. Id.

5. FINRA response to inquiry.

6. FINRA Initial Pre-hearing Conference Arbitrator Script.

7. Such consent does not alter the full expungement process required 
by FINRA rules, including court approval.

8. FINRA Initial Pre-hearing Conference Arbitrator Script, Para. F.

9. FINRA response to inquiry.

Irene C. Warshauer is an attorney, mediator and 
arbitrator practicing in New York City.

III. Securities Mediation
Mediation is an effective means of resolving secu-

rities disputes. It can be used in all types of securities 
disputes, including those between a customer and a bro-
ker-dealer, an employee and a fi rm, and between broker-
dealers. In mediation the parties and counsel meet with 
a mediator, explain their positions and discuss common 
interests in a joint session and may break into private 
caucuses to discuss the issues and settlement possibili-
ties separately with the mediator. The mediator can work 
with each side to identify and address its needs and can 
be helpful in reestablishing working relations between 
the parties. The mediator can work with the parties to 
reach a resolution that works for both sides and lessen 
antagonism through the use of venting, reframing and 
other mediation techniques.

FINRA has a voluntary mediation program, with 
mediators drawn from a panel of experienced mediators. 
During the Initial Pre-hearing Conference of a FINRA 
arbitration, the parties’ representatives are advised of the 
mediation process, in which a mediator facilitates nego-
tiations between disputing parties. They are advised that 
the mediator’s role is to help the parties fi nd a mutually 
acceptable solution to the dispute.6

Securities mediation has the advantage of permitting 
resolutions beyond simply monetary payments. Custom-
ers and registered representatives have the opportunity 
to present their claim directly to the broker-dealer or 
registered representative, and sometimes to executives 
of the broker-dealer. Many of the customers who bring a 
claim have lost money in the market and are angry. Me-
diation permits the customer to explain what he or she 
experienced and why it is improper. This process can of-
ten enable the claimant to gain perspective and move on 
with his or her life. Confi dential statements made during 
the mediation may also result in changes to the broker-
dealer’s business mode of dealing with and communicat-
ing with customers. 

Mediation can also provide for resolutions that are 
not obtainable in arbitration. Examples of such agree-
ments include: a year’s free subscription to a broker-
dealer’s publications, establishment of a new process for 
handling customer complaints, an apology from the reg-
istered representative or the broker-dealer, and expunge-
ment of the claim from the registered representative’s 
record.7 

For example, a registered representative’s parents 
had been killed in a plane crash and she was raised by 
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• Partnership Dispute: Peter and Arthur have been 
partners in an unincorporated television and 
electronic retail business doing business under the 
name “TV World” for the past 12 years. They never 
entered into a formal partnership agreement, but 
both signed a letter of agreement in 1998 which 
provides simply that they will be 50/50 partners in 
the business. Recently, however, Peter has begun 
taking Fridays off and is no longer coming in 
during the three evenings a week when TV World 
is open till 9 p.m. To cover Peter’s absence, an 
extra employee has been hired. Arthur, who did 
not agree to Peter’s reduced schedule and believes 
he is carrying an unfair share of the burden, has 
instructed their bookkeeper to deduct the extra 
amounts from Peter’s drawing account. About 
the same time Peter received his fi rst reduced 
paycheck, he learned that Arthur had hired 
Arthur’s 22-year-old son, Adam, as a 20 hour/week 
consultant to the business for video game research 
and testing and has been paying Adam $50/
hour for two months without Peter’s knowledge 
or agreement. In response to Arthur’s unilateral 
actions, Peter closed the partnership bank account 
at X Bank, and opened a new partnership bank 
account at the Y Bank with Peter as sole signatory. 
How can this escalating situation best be resolved?

• Shareholder Dispute: Alice, Bob, and Charlie 
are the sole shareholders and directors of ABC 
Stationery Corp., a New York corporation which 
has been operating a stationery store in New York 
City for the last 8 years. Alice and Bob each own 
20% and Charlie owns 60% of the outstanding 
shares. Because they wanted to save on legal fees 
when they formed the business, they only drew up 
a very simple shareholders agreement providing 
only a restriction on the sale of shares to third 
parties. Six months ago, Bob was injured in a 
skiing accident and has been unable to work, but 
he believes he is still entitled to receive his regular 
ABC salary each week, as well as the automobile 
and other perks that the company provides. Alice 
and Charlie disagree. Just about the time Bob 
was injured, Charlie, without telling the other 
shareholders, incorporated another stationery 
business in Westchester near his home where he 
spends three afternoons a week. Now that Alice 
and Bob have learned about Charlie’s Westchester 
store, they insist it should be part of ABC. All 

Any litigator will attest that litigation among business 
owners can become lengthy and overly expensive, as well 
as destructive to long-standing relationships and the busi-
ness itself. As disputes of this kind will inevitably arise, 
lawyers seeking to best serve their clients must consider 
whether forms of dispute resolution other than traditional 
litigation may in certain cases not only minimize the 
delay, expense and business disruption inherent in tradi-
tional litigation, but also result in a far more satisfactory 
outcome. Mediation and arbitration, both of which are 
often responsive to party needs in a way that is not pos-
sible in a court proceeding, are two of the most frequently 
utilized forms of dispute resolution. They have particular 
applicability where disputes arise among owners of small 
businesses as these cases raise unique legal and emotional 
issues, which, if not addressed and resolved promptly, 
may have a devastating impact on both the owners and 
the business. 

Under current law, a court has relatively few options 
available to it to resolve disputes between partners, share-
holders or managing members of business entities. Those 
options are often limited to a determination as to whether 
dissolution is appropriate, as that may be the only rem-
edy that a court can provide. Derivative actions, too, are 
complex and uncertain in the closely held entity context. 
Mediation and arbitration, on the other hand, are fl ex-
ible procedures which can be focused on the issues and 
interests that are key to the parties, offer a whole range of 
remedial options and do so in an expeditious and cost ef-
fective manner. In fact, for just these reasons, judges often 
refer disputes between business owners to mediation at 
the outset of a litigation. 

In the determination of whether litigation is the right 
method of resolution for a particular dispute between 
small business owners, lawyers advising small businesses 
owners have to be both wise architects at the time of for-
mation in the drafting of appropriate dispute resolution 
clauses and cautious advisors when issues subsequently 
arise, often years later, among the principals. This paper 
is intended to give guidance to the practitioner as to the 
differences between litigation, arbitration and mediation 
and the impact the choice of each may have both on the 
process, the parties and the result.

To illustrate, let’s look at three fact patterns that 
typify small business disputes arising in the partnership, 
corporate and limited liability company context.

Resolving Disputes Among Small Business Owners: 
Assessing the Benefi ts of Mediation and Arbitration 
Versus Litigation
By Richard Lutringer, Geri S. Krauss and Leona Beane
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law or statutory theories. Moreover, given the nature of 
an at will partnership, it is likely that the only legal rem-
edy the party seeking redress would have is to seek dis-
solution of the partnership and an accounting. 

Similarly, in the Shareholder Dispute described 
above, Alice and Bob, owning more than 20% of the 
shares, may be able to commence a proceeding under 
BCL Sec. 1104-a and seek to hold Charlie, the majority 
owner, accountable for misconduct. That statutory rem-
edy, however, generally requires dissolution, followed 
by winding up and splitting the remaining assets less 
liabilities among the shareholders pro rata. Alice and 
Bob’s stated goal of compelling Charlie to transfer the 
Westchester store may simply be beyond the power of 
the court. Even a derivative action would add complexity 
and expense. Moreover, for Alice and Bob to prove their 
case, they may have to demonstrate that Charlie’s con-
duct was “illegal, fraudulent or oppressive” and whether 
he stole a corporate opportunity or diverted corporate 
assets—allegations that are likely to infl ame Charlie and 
which they ultimately may fail to prove. The adversary 
process will likely irrevocably damage any trust between 
Charlie, Alice and Bob and make it impossible for them to 
achieve the uniformly desired objective of continuing to 
work together if the two discrete issues in dispute can be 
resolved. That result may also be diffi cult to reach under 
the law and remedies available to a court. If Alice and Bob 
“win,” a likely scenario is that they will sell their shares to 
Charlie at “fair value” (the determination of which may 
itself extend the litigation process considerably), lose their 
jobs and will no longer be associated with ABC. If they 
lose, they may have their shares, but will most likely be 
replaced on the board and may also lose their salaries and 
perks. They will also have a large legal bill to pay.

If the ABC controversy were a LLC Member Dispute, 
Alice and Bob would be unable to seek a court order 
transferring the Westchester Company’s shares and, like 
a shareholder of a corporation, would not have the right 
to withdraw from ABC at will. Under NY LLC Law Sec. 
702, the court may dissolve an LLC if it is not “reason-
ably practical to carry on the business in conformity with 
the articles of organization or operating agreement.” This 
remedy, however, is rarely granted unless the business is 
no longer viable or the majority has egregiously breached 
fi duciary duties to the minority. Whether it is “reasonably 
practical” for ABC to continue in business if it has con-
tinued to be profi table and whether Charlie has violated 
his fi duciary duties would be the subject of discovery and 
legal arguments. Even though the N.Y. courts have cre-
ated a derivative-type remedy for minority owners of an 
LLC, it is time consuming, complex and uncertain in re-
sult. In the end, just as the shareholder dispute described 
above, the litigation track may result in a no-win situation 
for Alice and Bob as LLC members.

parties agree that the New York City store is a 
profi table enterprise that they would all like to 
continue to operate if they can work through these 
two issues. How can that best be achieved?

• LLC Member Dispute: Assume the same facts 
as above, except ABC Stationery was originally 
organized as an LLC instead of a corporation and 
Alice, Bob and Charlie each have full managerial 
authority in a one-page operating agreement. Does 
this make a difference?

In the following sections we examine how a choice of 
litigation, arbitration or mediation could impact the reso-
lution of each of these disputes.

Litigation 
Litigation claims addressing ownership and manage-

ment disputes must conform to established and limited 
statutory and common law rights, procedures, causes of 
action and remedies. Substantial lawyer time is required 
just to get the process moving: analyzing the facts and 
applicable causes of action and commencing an adver-
sarial and public proceeding, often seeking immediate 
injunctive relief. Litigation requires the preparation of 
adversarial documents that contain strong allegations of 
wrongdoing to meet statutory requirements, having the 
incidental and predictable effect of infuriating the other 
party and further exacerbating the dispute. It generally 
involves an expensive and time-consuming discovery 
process, which is subject to numerous avenues of delay, 
before a hearing or trial is held. During this lengthy 
process, the public and adversarial nature of the dis-
pute may itself have a serious impact on the business, 
as the stress in the parties’ relationship seeps into the 
workplace and employees feel caught in the middle, cus-
tomers start to look elsewhere, accounts receivables go 
unpaid, the owners focus on their dispute instead of the 
business and legal costs spiral upward. When the process 
fi nally concludes, the facts are determined and a remedy 
is imposed by a third party—judge or jury—who may be 
constrained by law to only take into account limited op-
tions. All too often, the end result is that neither party is 
satisfi ed and the business itself may not have survived.

The ability of litigation to deal effectively with the 
real world disputes set out in the above hypotheticals is 
severely limited. Certainly, in the Partnership Dispute, 
a court might provide an avenue for Arthur to seek pro-
tective equitable relief against Peter’s actions in usurp-
ing sole possession over the partnership bank accounts. 
However, because courts do not traditionally entertain 
issues among partners of an ongoing partnership, apart 
from preserving the assets for both parties, the resolution 
of the many additional underlying business-related is-
sues would not be possible in a court outside of breach of 
fi duciary duty, breach of other contract or other common 
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How could the use of mediation impact the resolution 
of the disputes raised in the fact patterns set forth above? 

In all three of the above scenarios, the Partnership 
Dispute, the Shareholder Dispute and the LLC Member 
Dispute, the use of mediation at an early stage could 
have focused the parties on their actual interests and 
brought prompt resolution to the issues. Precisely because 
the remedy obtained through mediation is dependent 
on the individual needs and interests of the parties, it is 
impossible to foresee in advance in what way the parties 
might resolve their issues. One could imagine that in the 
TV World scenario an agreement could be reached that 
Peter would take a smaller share of the profi ts and Arthur 
would charge most of his son’s consulting fee to his draw-
ing account, but there could be many other workable so-
lutions. Similarly, with respect to ABC Stationery, whether 
as a corporation or an LLC, the parties might reach a com-
promise on the ownership of the Westchester business 
and continue working together. They may even agree on 
a structure for future discussions about contentious issues 
so that they can resolve matters before tensions escalate. 
The net effect is that within a relatively short time frame, 
the business can continue in whatever form the parties 
can agree is best for them.

Richard Lutringer, Esq., NY commercial and 
corporate mediator, rlutringer@mac.com.

Geri S. Krauss, Esq., NY litigator, arbitrator and 
mediator, gsk@kraussny.com.

Leona Beane, Esq., NY guardianship/estate lawyer 
and mediator of business disputes, lbeanelaw@aol.com.

Arbitration
With the ability to design the process and the best 

practices that have developed, arbitration is worth con-
sidering either in a pre-dispute agreement or even an 
agreement after a dispute has arisen. In many situations, 
arbitration can offer signifi cant advantages over litiga-
tion, and the fi nal result, if not settled beforehand, will be 
an award that is similar to a court judgment. Addition-
ally, in court proceedings, parties have the right to appeal 
the decision which can be either an opportunity or an-
other hurdle, depending on which side one is on. In 2008, 
for example, the civil case reversal/modifi cation rate of 
the N.Y. Court of Appeals was 52% and in the Appellate 
Division, First Department, 38%. The grounds for court 
appeal of an arbitration award, on the other hand, are 
extremely limited, so that, for all practical purposes, the 
arbitrator’s award is fi nal and binding.

Mediation
The growth of mediation over the past fi fteen years 

has been exponential, a tribute to the success of the pro-
cess. User satisfaction is high as parties retain control 
and tailor their own solution in a less confrontational 
setting that preserves relationships and often results in 
a win/win instead of a win/lose. While not every case 
can be settled, an effort to mediate is often appropriate, 
particularly for disputes among business owners. Most 
importantly, mediation is not an “alternative” to litigation 
or arbitration, but a complementary process that can exist 
prior to, during, or even after a court judgment or arbitra-
tion award. If utilized early in the process, however, it 
can have its most dramatic effect on the expense and time 
incurred in order to reach a fi nal result. 
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Unfortunately, the litigants often fail to realize or 
appreciate that the initial contested proceeding can be 
merely the fi rst step in a series of contested, and therefore 
expensive, proceedings and appeals. As the emotional 
and fi nancial costs and delay in fi nality increase, so does 
the litigants’ disillusionment with their attorneys and the 
judicial system. Meanwhile, their inheritances decrease. 

With the assistance of willing parties and attorneys, a 
skilled mediator can successfully avoid the pitfalls com-
mon in trust and estates litigation. Litigants in Surrogate’s 
Court proceedings often want to explain their position—
whether it is to make allegations of wrongdoing against 
their adversary or refute allegations of wrongdoing made 
against them—to a neutral party. A skilled mediator can 
allow the parties to do so in a way which does not jeop-
ardize the possibility of a settlement. Starting mediation 
early in the process can result in signifi cant savings of 
time, money and stress to the parties. 

While some attorneys believe that the Surrogate or the 
court staff should act as mediator, courts are faced with 
increased caseloads and, especially in the present eco-
nomic conditions, are asked to do more with less. Many 
courts, particularly those in which the Surrogate serves 
as a judge in other courts, simply lack the necessary 
resources, time, staff, experience and/or training to act as 
mediator in every contested case. Mediation offers a vi-
able alternative in which the mediator can give a dispute 
the individual attention it deserves. 

Consistent with this, Part 146 of the Rules of the Chief 
Administrative Judge allows the administrative judge of 
each judicial district to “compile rosters in his or her judi-
cial district of [mediators and neutral evaluators] who are 
qualifi ed to receive referrals from the court” (22 NYCRR 
§ 146.3 [a]). It also provides requirements for qualifi ca-
tions and training of (§ 146.4) and continuing education 
for (§ 146.5) mediators and neutral evaluators serving 
on court rosters, and the approval of training programs                   
(§ 146.6). This indicates that the Chief Administrative 
Judge supports the use of court supervised mediation 
to resolve disputes which otherwise would have to be 
resolved through litigation. 

By Jill Teitel, Esq.
Private practice; previously, Law Department, 
Kings County Surrogate’s Court

The views expressed herein are the views of the author 
personally and do not in any way refl ect the views of the New 
York State Bar Association or the Surrogate’s Court.

A skillful mediator can be useful in the resolution of 
contested trust and estate proceedings. A trained mediator 

By Kevin Murphy, Esq.
Law Clerk, Westchester County Surrogate’s 
Court

The views expressed herein are the views of the author 
personally and do not in any way refl ect the views of the New 
York State Bar Association or the Surrogate’s Court.

Mediation as a method of dispute resolution in trusts 
and estates law presents the same potential benefi ts as 
it does in other practice areas—reduced fi nancial and 
emotional costs to the litigants; expedited, certain and 
confi dential results; and the empowerment of the litigants 
to participate in achieving a self-directed result. It is clear, 
however, that these potential benefi ts apply particularly 
to trusts and estates law for a number of reasons. 

Most trusts and estates litigation involves a dispute 
among family members and/or outsiders over who is 
entitled to share in a decedent’s estate. Most are family 
disputes—siblings vs. siblings, or children of a fi rst mar-
riage vs. a second spouse. More recently, an increasing 
number of disputes involve family members vs. non-fam-
ily member caregivers (e.g., home healthcare aides). Most 
often, such disputes initially come before the court in the 
context of a contested probate proceeding or a contested 
administration proceeding. Although the legal issues are 
generally discrete, long-standing unresolved emotional 
issues between the parties, which courts are ill-equipped 
to resolve, usually drive the litigation. 

Surrogate’s Court has its own set of procedures, and 
many attorneys who do not regularly practice there often 
struggle to master the procedural differences between 
Surrogate’s Court and other courts. They attempt to fi le 
procedurally infi rm papers which the court must reject, 
sometimes several times. 

When the issue is fi nally joined and discovery com-
mences, the parties exchange allegations of misconduct 
or wrongdoing, and each litigant takes the allegations 
extremely personally. They become resentful of and 
indignant in their denial of allegations against them, 
and respond with vitriolic counter-allegations. Each side 
becomes entrenched in their respective positions, insisting 
that they must carry out the decedent’s wishes “as a mat-
ter of principle.” This results in a breakdown in whatever 
communication existed between the parties, or it extin-
guishes any hope of communication if there was none. 
Motion practice and extended litigation ensue, depleting 
the assets of the estate and increasing each party’s at-
torney’s fees. Consequently, each party demands a higher 
settlement during negotiations to offset the increased 
costs of litigation. 

Trusts and Estates Law Section
The following are the observations of four experienced trusts and estates lawyers who are presently involved in me-

diation and other forms of dispute resolution.
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endeavors without having to account to anyone. The 
daughter brought a proceeding to remove her brother 
as executor. In the midst of the removal proceeding, the 
brother resigned as executor and a neutral third party 
administrator, c.t.a. was appointed. Resolved? Not really. 
The son stymied the distribution of the estate by bringing 
various claims against his sister to punish her for disgrac-
ing him before the community when she exposed his less 
than fi duciary behavior over a period of ten years. He 
also prevented disclosure of necessary business records 
and disparaged his sister so that her investment business 
suffered and her life was all but taken up by the strife. 
Further proceedings ensued: depositions of accountants 
of the decedent’s businesses, expert witness testimony re-
garding suspect accounting procedures, and the prosecu-
tion of forgery allegations which required the retention of 
handwriting experts. 

The mediator, a local and well-revered attorney and 
former judge, caucused the matter, met with each party 
individually and allowed the parties to voice their feel-
ings, particularly about the past, and their disappoint-
ment with their attorneys and the concomitant waste of 
legal fees. The mediator permitted the parties to “present 
their cases” to him and to each other. Over the span 
of three sessions the mediator heard their stories and 
complaints concerning the length of the court proceed-
ings, which at that point was well over three years. The 
intensity of the siblings’ emotions did not dissipate and 
the parties did not transform into loving siblings, but they 
were able to gain their voices and be heard, if not by the 
other, at least by the mediator. The siblings settled their 
case for much less than it would have cost either of them 
to pay his or her attorney to proceed to a fi nal accounting.

By Leona Beane, Esq.
Private Practice

The views expressed herein are the views of the author 
personally and do not in any way refl ect the views of the New 
York State Bar Association.

One of the fi rst signifi cant uses of ADR in this country 
was George Washington’s will, which provided that if 
there were any disputes relating to his will, the dispute 
would be resolved by arbitration with three arbitrators. 
Now, I am sure we all agree that George Washington was 
a very wise man.

Currently, arbitration of a will dispute may still be 
useful in certain instances, but I believe that most trusts 
and estates attorneys would prefer mediation rather than 
arbitration. In mediation, the parties maintain control 
over the process and outcome.

Both arbitration and mediation have many uses in 
resolving trusts and estate disputes. One key benefi t of 
utilizing either method is that the proceeding is private, 
which may be important to the parties. They can avoid 
the need for allegations and counter-allegations to be set 

will be able to deal with the issues at hand and antici-
pate ones to come. Issues may arise at the inception of 
a Surrogate’s Court proceeding which may challenge a 
mediator’s skill in identifying all of the problems, such 
as who will be the designated administrator or tempo-
rary administrator of the estate, how to recover property 
improperly taken from the estate, which debts are charge-
able against the estate, how to construe an ambiguous 
provision in a will, and how to invest trust assets (to 
maximize return for the present benefi ciaries, or those 
having future interests, or the creator if he or she retains 
an interest in the trust). These issues may beget a host 
of other issues and confl icts, which, if unresolved, may 
cause years of family squabbling. Such issues may be a 
spouse’s—whether fi rst, second, or third spouse—right 
to a statutory elective share, or the rights of half-siblings. 
Familial strife, having lain dormant for years, is often 
unearthed and, absent skillful resolution, may explode. 

Take, for instance, a party who needs letters of 
administration to marshal the assets of an estate. The 
petitioner appears in court, having duly served notice of 
the proceeding on all necessary persons requesting that 
the parties appear in court or consent to the petitioner’s 
request to be named administrator. At the return date of 
the citation, the petitioner is suddenly confronted with an 
adversarial sibling or step-parent who may have priority 
or equal priority to obtain letters. 

This unexpected challenge may lead petitioner to 
bring in counsel armed with damaging information 
and exacerbate the confl ict and therefore make settle-
ment even less likely. This strategy oftentimes creates an 
undesirable situation for the benefi ciaries of the estate 
who must fi nance the legal battle. As bad as this is in sub-
stantial matters, it can be the death knell to more modest 
estates or trusts. Mediation, if successful, brings about a 
prompt and mutually agreed-upon settlement, resulting 
in reduced legal fees. Furthermore, the mediator can go 
beyond the matters formally before the Court and help 
the parties to resolve personal issues that would other-
wise stand in the way of a settlement. This is an option 
not available to the Court, which can only deal with the 
matters formally before it.

The following is an example of a common controver-
sy, an iteration of which is frequently seen in Surrogate’s 
Court, whether it be in the context of a probate, adminis-
tration or accounting proceeding. 

A sibling vs. sibling estate dispute creates the perfect 
storm. In one instance, such a dispute arose in a jurisdic-
tion which recommended mediation in some of the more 
diffi cult estate proceedings. The issues were multifaceted, 
but all emanated from a sibling relationship gone awry 
decades earlier. The decedent had named his son as sole 
executor and left his son the profi table family business. 
The daughter was left a less profi table investment busi-
ness. The daughter felt slighted and the son behaved as 
though the estate’s coffers were available for his personal 
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expenses relating to discovery and motion practice, ob-
taining expert witnesses and other expenses, all inherent 
in the court process till fi nal resolution. The litigation 
scenario must be compared with mediation, where the 
parties rule who the mediator is, and the parties decide 
what resolution is agreeable to all.

By Barbara Levitan, Esq.
Private practice; former Chief Court Attorney, 
New York County Surrogate’s Court

The views expressed herein are the views of the author 
personally and do not in any way refl ect the views of the New 
York State Bar Association or the Surrogate’s Court.

Trust and estate litigation particularly lends itself to 
mediation because the fi nancial issues are often “covers” 
for the emotional issues at the root of the dispute. Sibling 
against sibling, children of a fi rst marriage against the 
second wife—even children against their own parent—
may argue that a will was the product of undue infl uence, 
or an executor “cooked the books” to her own benefi t 
and the detriment of the other benefi ciaries, when the 
underlying issues—who got the better birthday presents, 
or whom daddy loved more—have little or nothing to do 
with the legal issues raised.

Traditional litigation can do very little to address 
these issues, and as a result, clients spend astronomical 
sums in discovery, motion practice, dispositive motions 
and trial, and are unable to achieve the true result that 
will give them some sort of closure. Mediation, by con-
trast, allows the resolution of a dispute by giving the par-
ties, rather than their lawyers, a chance to listen and be 
heard. This direct approach is often much more effective 
than having their lawyer argue a motion for discovery of 
documents, or sitting for days at a deposition which ad-
dresses the legal, but not the emotional, issues.

An experienced mediator will be able to recognize 
these hidden issues and draw them out, allowing the par-
ties to say to each other, perhaps for the fi rst time, what is 
troubling them.

Endnotes
1. Professor Love provides a sample mediation clause: “In keeping 

with my desire that our family remain strong and harmonious, any 
disputes arising under this will shall be resolved by mediation. 
The estate shall pay the cost of the mediation. I recommend the 
following mediators be considered: _____________.” Lela Love, 
Mediation of Probate Matters: Leaving a Valuable Legacy, 1 Pepp. 
Disp. Resol. L.J., at 265 (2001).

2. Andrew Stimmel, Mediating Will Disputes: A Proposal to Add a 
Discretionary Mediation Clause to the Uniform Probate Code, 18 
Ohio St. J. on Disp. Resol. 197 (2002).

out in a public court fi le. Many families (and businesses 
that may be involved) prefer to keep their disputes pri-
vate and to have no public court record. Both arbitration 
and mediation are confi dential processes.

Many times there are disputes between numerous 
benefi ciaries, distributees, other relatives, or business as-
sociates of the decedent. Furthermore, there are problems 
associated with second and third marriages, and further 
problems with dysfunctional families, which can be bet-
ter served by mediation than by litigation. Mediation of 
these disputes is the most effective form of confl ict reso-
lution due to the inter-personal relationships involved. 
When there is a signifi cant emotional component to the 
dispute, mediation provides a venue for the various par-
ties to “vent” their anger and frustrations. Venting can 
and should occur during mediation, and certainly is not 
available in the courthouse.

Disputes arise with trusts of all types, wills and other 
trusts and estate documents. Many times there are dis-
putes between co-fi duciaries, and between one or more 
of the benefi ciaries and the fi duciary (trustee or executor 
or administrator).

It has been shown that mediation is a good option 
when encountering one or more of these disputes.

In trusts and estate disputes, there can be a prior 
history of sibling rivalry, jealousy, animosity, and other 
emotional issues related to the family dynamics. Some-
times these disputes and animosity have been festering 
for years. The family history may explain the underlying 
reasons for the parties’ actions, motives and agenda in 
dealing with each other, particularly while experiencing 
grief after the death of a loved one. Grief associated with 
the death of a loved one creates extra tension. 

There have been many suggestions that trust instru-
ments and wills should include provisions requiring the 
parties to proceed with mediation in good faith if there is 
a dispute.1 The inclusion of a dispute resolution mecha-
nism in the instrument would encourage the settlement 
of disputes in advance of any dispute. Furthermore, it 
has been proposed to add to the Uniform Probate Code a 
discretionary clause requiring mediation.2

When drafting trust documents, wills, and other 
estate type documents, parties should realize that if dis-
putes should arise between the benefi ciaries or between 
the co-fi duciaries, mediation provides a much better 
choice instead of fi ling proceedings and motions in the 
Surrogate’s Court. In court, there may be delays until 
fi nal resolution, along with the possibility of further 
expenses and delay with appeals. There are also large 
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This invaluable reference offers mediation approaches 
which can be applied to many different situations. The 
topics include: Avoiding Impasse: A Mediator’s Rules to Live 
By; Using Emotions in Mediation to Avoid or Get Through 
Impasse; Changing Faces to Change Positions; Getting a 
Bigger Bang for Fewer Bucks; Resolving Impasses in Personal 
Injury Mediations; Using Game Theory to Break Impasse in 
Disputes Between Joint Owners of Property; The Technique 
of No Technique; More…

EDITOR
Molly Klapper, J.D., Ph.D.

To order call 1.800.582.2452
or fax order form on the 
back to 1.518.487.5618
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Section Members 
get 20% discount*

with coupon code PUB1148N

*Discount good until September 15, 2011.
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There are millions of
reasons to do Pro Bono.

(Here are some.)

Each year in communities across New York State, indigent people face literally millions of civil legal mat-
ters without assistance. Women seek protection from an abusive spouse. Children are denied 
public benefi ts. Families lose their homes. All without benefi t of legal counsel. 
They need your help. 

If every attorney volunteered at least 20 hours a year and made a fi nancial con-
tribution to a legal aid or pro bono program, we could make a difference. Please 
give your time and share your talent.

Call the New York State Bar Association today at 
518-487-5640 or go to www.nysba.org/probono 
to learn about pro bono opportunities.


