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held at Sotheby’s Institute of Art, where I am a senior fac-
ulty member, and was followed by an elegant reception.

Our biennial Popcorn & Ethics Program with Mark 
Solomon in April proved to be a resounding success, 
focusing on the recently adopted New York Rules of Pro-
fessional Conduct (effective April 1, 2009). The audience 
participated in a lively discussion on ethical dilemmas 
cleverly illustrated in fi lm clips, and enjoyed popcorn at 
intermission. Many thanks to Program Co-Chair Tracey 
Greco and everyone who worked on this excellent pro-
gram worth 4 CLE credits in Ethics. Whether or not you 
attended this program, I urge you to read Monica Pa’s 
excellent blog summarizing key points covered, located 
on the EASL Blog at http://nysbar.com/blogs/EASL/.
We also co-sponsored the program “CopyRight and Risk 
in Film Practice” with the Young Professionals Division 
of the Copyright Society of the U.S.A. in April. This free 
program was a bonus to our members and wonderful op-
portunity to network and hear from some experts in the 
fi lm industry. Thanks to the generous support of the Car-
dozo Intellectual Property Society, our members enjoyed 
an open bar and snacks as well.

If you had any gnawing questions about the intrica-
cies of copyright term issues around the world, you were 
fortunate to have attended the comprehensive program in 
April organized by Jay Kogan and Neil Rosini, Co-Chairs 
of the Copyright and Trademark Committee. Dennis 
Angel, noted authority on United States and foreign 
copyright law, gave a thorough overview of this complex 
subject. The Committees on Motion Pictures (Stephen 
Rodner and Mary Ann Zimmer) and Television & Radio 
(Pamela Jones and Barry Skidelsky) co-sponsored two 
back-to-back programs this spring. An enormously suc-
cessful luncheon and 2 CLE credit program featuring Stan 
Soocher, Editor-in-chief, Entertainment Law & Finance, 
was held at Pryor Cashman on May 26. On June 16, these 
Committees co-sponsored another program, this time 
with the Copyright and Literary Property Committee of 
the City Bar, regarding the use of music in digital media, 
with speakers David Oxenford and Robert Driscoll of Da-
vis Wright Tremaine LLP. The City Bar hosted this long-
awaited event, which had been postponed last February 
due to the blizzard. 

Pro bono continues to be one of the highest priorities 
of the NYSBA and EASL and our Pro Bono Committee is 
working hard under the guidance of its Steering Com-
mittee (comprised of Elissa Hecker, Pippa Loengard, 
Carol Steinberg, Monica Pa and Kathy Kim) in its Spring 
programs. Over the course of the Spring, the Pro Bono 
Committee and the Brooklyn Arts Council co-sponsored 
a pro bono lecture on copyright and trademark basics for 
artists and art organizations, at the DeKalb branch of the 

My fi rst few months as 
Chair have been exciting and 
eventful as we move forward 
with new initiatives and build 
on past achievements. In July, 
I formed an In-House Counsel 
Committee and appointed 
Kimberly Ayers Shariff, Esq. as 
Chair. Kim is the Deputy Gen-
eral Counsel of Lincoln Center 
for the Performing Arts. The 
mission of this Committee 
is to create a forum where 
members can share information and best practices, as 
well as address the unique opportunities, challenges and 
substantive issues that face attorneys practicing in-house 
in the entertainment, arts and sports law fi elds. One of the 
Committee’s specifi c goals is to form an “open source” 
information bank where in-house attorneys can seek (as 
well as contribute) advice and substantive guidance akin 
to the attorney-to-attorney exchange of information that 
occurs in a law fi rm environment but less frequently 
in-house. To facilitate these goals, Kim is already plan-
ning programs of great interest to in-house and outside 
counsel in the entertainment, arts and sports law fi elds, in 
both the for-profi t and not-for-profi t arenas.

As ever, our committee programs and pro bono ac-
tivities fi lled the Winter, Spring and Summer calendars.

In March we co-sponsored the annual Sports Law 
Forum with Fordham Law School, as we have been do-
ing since 2005. This year, the day-long program featured 
keynote speaker John P. McEnroe, Sr., Esq., and high-level 
panels addressing some of the most cutting edge legal 
topics affecting sports, such as licensing, the legality and 
impact of age restrictions, and salary arbitration. EASL 
Sports Law Committee Co-Chair Anthony Dreyer and 
the student organizers at Fordham, especially Cassie 
Mullman, Managing Editor of the Sports Law Forum, 
deserve high praise. Also in March, the Fine Arts Com-
mittee, which I chair, held a very informative program on 
Holocaust looted art and recovery. It focused on Bakalar 
v. Vavra, 2008 U.S. Dist. LEXIS 66689 (S.D.N.Y. 2008), the 
fi rst Holocaust-era art recovery trial in the U.S. In that 
case, the District Court found that passing the artwork 
in question through Switzerland gave it clean title. Our 
guest speaker Raymond Dowd, Esq., partner at Dunning-
ton, Bartholow & Miller, who recently argued the case 
before the Second Circuit on behalf of the Defendants-Ap-
pellants, presented the legal and evidentiary obstacles to 
litigating Holocaust-era expropriation and provided legal 
practitioners with basic tools to assemble evidence and 
prove Nazi property looting. This sold-out program was 

Remarks from the Chair
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tion. The program, which will be held on October 12 at 
Fordham Law School, will offer six CLE credits, including 
one Ethics credit. The morning session will be devoted to 
mediation on an art-related topic, and will feature highly 
trained mediators in an interactive role play with mem-
bers of the audience rotating in as the disputing parties. 
An experienced mediator will serve as a commentator 
and stop the action in a “freeze frame” fashion at teach-
able moments throughout the mediation and invite 
discussion. After lunch, an entertainment law-related pro-
gram on arbitration will be conducted in a similar teach-
ing format. We hope that this highly interactive, largely 
unscripted program will provide excellent training for all 
levels of ADR practitioners.

Our Fall Meeting will be held on October 22, our 
fourth year, in conjunction with the CMJ Music Marathon 
& Film Festival. There will be panels on ethics, right of 
publicity, copyright termination rights, mobile apps and 
gaming, international issues in digital licensing overseas 
and distribution, and agreements with minors. Breakout 
panels will include the latest developments in mobile tele-
vision issues and fi lm deals.

As most of you know, it is a priority of mine as Chair 
to vitalize EASL throughout the State and I have appoint-
ed a District Representative in each of the 13 Judicial Dis-
tricts in New York State. To accomplish my goal, I share 
the good news that I have appointed two District Rep-
resentative Leaders—Leslie Greenbaum for Upstate and 
David Faux for Downstate—to serve as points of contact 
for District Representatives if they have any questions on 
how to go about organizing a program in their Districts. 
Both Les and David have done extraordinary work in cre-
ating programs and making connections in their Districts. 
I would like all District Representatives to be involved in 
this manner, and I am delighted that Les and David have 
agreed to help in this effort. Les will be the point of con-
tact for the 3rd, 4th, 5th, 6th, 7th and 8th Districts. David 
will be the point of contact for the 1st, 2nd, 9th, 10th, 11th, 
12th and 13th Districts. 

Another wonderful piece of news is that I have ap-
pointed Kathy Kim to serve as Co-Chair of the Young En-
tertainment Lawyers Committee with Stephanie Khalifa. 
Kathy will also continue as member of the Pro Bono Steer-
ing Committee. In addition, EASL welcomes two liaisons 
from the Young Lawyers Section—Jason Aylesworth and 
Ezgi Kaya. I hope that our Sections will plan interesting 
and valuable programs for our members.

Who knew the EASL Journal would make such excit-
ing end of summer reading? Hope your summer was 
wonderful!

Judith B. Prowda

Brooklyn Public Library, held a Pro Bono Clinic for the 
Dramatists Guild (co-sponsored by the IP Section and 
hosted by the Intellectual Property Society at New York 
Law School), and offered a highly successful non-CLE 
program focusing on setting up and running an art busi-
ness, which was held at the School of Visual Arts. More 
information about these and future EASL Pro Bono Com-
mittee programs and clinics can be found in the Pro Bono 
Update. Please mark your calendar for future events!

Our Summer season has also offered a wide range of 
programs. In July, EASL’s Music and Recording Industry 
Committee co-sponsored the New Music Seminar (NMS), 
held over three days in New York City. The program 
included several invitation-only summits which provided 
a high-level forum for dialogue about the challenges the 
music industry is facing. In one summit, panelists Tom 
Silverman, Adam Ritholz, Jim Cooperman and venture 
capitalist David Pakman discussed key developing legal 
and deal-making issues, such as emerging structures 
of recorded music agreements and emerging economic 
models. Please see the “New Music Seminar Report” by 
EASL’s blogger extraordinaire, Monica Pa, for a terrifi c 
overview of the event. Kudos to Alan Barson and Chris-
tine Pepe, Co-Chairs of the Committee on Music and the 
Recording Industry, for developing this exciting co-spon-
sorship opportunity. Look for the Committee’s expanded 
involvement with NMS in 2011!

In August, the In-House Counsel Committee and 
Lawyers in Transition Committee held a breakfast panel 
on the transition to in-house careers. In-house jobs are in 
high demand and, among other topics, this panel dis-
cussed how to get an in-house position, how to best pre-
pare, and what you can expect as in-house counsel. The 
program was led by In House Counsel Chair Kim Shariff 
and EASL Lawyers in Transition Co-Chair Saryn Leibow-
itz. Panelists included Tracey Knuckles, General Counsel, 
New York City, Department of Cultural Affairs, and Meg 
Louis, Director of Legal Affairs/Senior Counsel for NYC 
Media. This program was held at Frankfurt Kurnit Klein 
and Selz, PC.

Looking forward to the Fall, the Pro Bono Commit-
tee and Fine Arts Committee are co-sponsoring a joint 
program with Cardozo’s Intellectual Property Program 
and Cardozo’s Art Law Society, on legal issues in produc-
ing and presenting public art. Our speakers will be Katie 
Hollander, Deputy Director of Creative Time, and Judi 
Church, Counsel to Creative Time. This non-CLE pro-
gram and reception will be held at Cardozo in September.

This year, EASL’s ADR Committee, co-chaired by 
Judith Bresler and myself, is co-sponsoring a full-day 
CLE program with the NYSBA Dispute Resolution Sec-
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Editor’s Note
This issue of the 

Journal has a wide array 
of topics crossing a broad 
spectrum of entertain-
ment, art and sports law. 
There are several articles 
concerning recent case 
law (from the District 
Court level to the Supreme 
Court), potential legisla-
tion, personal experiences 
and VARA. Music, licensing, the copyrightablity of plas-
tination, video game violence and the public funding of 
sport stadiums are also discussed. Ethics are a hot topic, 
particularly when confl icts of interest arise between mu-
seums and their board members. Also included are pieces 
about the Writers Guild of America’s arbitration process, 
the rise in enhancement deals between nonprofi t theaters 
and commercial producers, and an overview of unpaid 
internships in the entertainment industry.

Interestingly, two articles discuss the various politi-
cal, cultural and social pulls that revolve around national 
memorials dedicated to confl ict and grief, such as the 
Vietnam Memorial and the National September 11 Memo-
rial & Museum at the World Trade Center Foundation. 
It is interesting to read the two of them, one an in-depth 
retrospective of everything that proceeded the erection 
of the now-familiar and part of the American landscape 
Vietnam Memorial, and compare that with the article 
concerning the yet to be built memorial to the events and 
victims of 9/11.

This issue also contains three wonderful Law Student 
Initiative winning submissions. I hope you fi nd all of the 
articles to be as interesting and well written as I have.

Have a wonderful Summer.

Elissa

THE NEXT EASL JOURNAL DEADLINE IS FRIDAY, 
SEPTEMBER 24, 2010.

Elissa D. Hecker of the Law Offi ce of Elissa D. 
Hecker, located at 90 Quail Close, Irvington, NY 10533, 
practices in the fi elds of copyright, trademark and busi-
ness law. Her clients encompass a large spectrum of 
the entertainment and corporate worlds. In addition to 
her private practice, Elissa is a Past Chair of the EASL 
Section. She is also Co-Chair and creator of EASL’s Pro 
Bono Committee, Editor of the EASL Blog, Editor of En-
tertainment Litigation and Counseling Content Providers 
in the Digital Age, a frequent author, lecturer and panel-
ist, a member of the Board of Editors for the NYSBA Bar 
Journal, a member of the Copyright Society of the U.S.A 
(CSUSA) and a member of the Board of Editors for the 
Journal of the CSUSA. Elissa is the recipient of the New 
York State Bar Association’s 2005 Outstanding Young 
Lawyer Award. She can be reached at (914) 478-0457 or 
via email at: EHeckerEsq@yahoo.com.  Her website is 
EHeckerEsq.com.
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We would also like to 
thank David Faux of the 
Dramatists Guild (and 
EASL Executive Commit-
tee member), the students 
at New York Law School 
who helped organize and 
host the Clinic, and Debra 
Resnick of the IP Section 
for helping to publicize the 
Clinic to her members.

More clinics are in 
the planning stages for 
2010. For those of our 
members who may not 
carry professional li-
ability insurance, EASL 
has coverage through 
our Section for your 
participation in EASL 
Pro Bono Clinics. 

Pro Bono Lecture About Copyright and 
Trademark Basics

On March 31, 2010, EASL and the Brooklyn Arts 
Council co-sponsored a pro bono lecture about copyright 
and trademark basics for artists and art organizations, at 
the DeKalb branch of the Brooklyn Public Library. Mon-

ica Pa, EASL Ex-
ecutive Committee 
member, gave the 
two-hour presenta-
tion, which was free 
of charge, to mem-
bers of the general 
public, covering top-
ics including general 
copyright and trade-
mark basics, litiga-
tion overview, cease 
and desist letters, and protection for ideas. 

Speakers Bureau
On June 15, EASL’s Speakers Bureau sponsored 

a panel called “Setting Up Your Art Business” held at 
the School of Visual Arts. Innes Smolansky, Esq. spoke 

about which business entity 
to choose and how to work 
with an accountant. CPA 
Fred Siegel spoke about tax 
implications of various forms 
of businesses. Diane Krausz, 
Esq. spoke about agreements 
with fellow collaborators and 
employees, and Mark Ben-
nett, President of the Graphic 
Artists Guild, provided the 
practical perspective. Carol 
Steinberg, Esq., moderated 
the panel. Ms. Smolansky, 

Krausz, and Steinberg are all members of EASL’s Speak-
ers Bureau and the latter two are also members of the 
EASL Executive Committee. The program was free of 
charge and well attended by working artists who gradu-
ated from the School of Visual Arts. 

As there is great interest in this subject, the Speak-
ers Bureau plans to present this panel to other interested 
organizations throughout the City. If you know of other 
organizations and/or art schools who may be interested, 
please contact Carol Steinberg at cs9@hpd.nyc.gov. In ad-
dition, please contact Carol if you would like to be part of 
the Speakers Bureau.

Pro Bono 
and Fine Arts 
Committees 

In Septem-
ber, EASL’s Pro 
Bono and Fine 
Art Committees 
are co-sponsoring 

Pro Bono Clinic for the Dramatists Guild
One June 10 we held a high-

ly successful Pro Bono Clinic for 
the Dramatists Guild at New 
York Law School. Thanks to the 
great work of the attorney vol-
unteers, we were able to help all 
of the Clinic clients. We believe 
in the importance of making 
available opportunities for 
attorneys to provide pro bono 
assistance, and will continue to 
offer clinics several times a year 
for that purpose.

Thank you again to our wonderful volunteers:

Pro Bono Update

Tara Bhupathi
Lara Corchado
Gordon Daniell
Emily K. Den Herder
Jesse Fox
Elissa D. Hecker
Casinova O. Henderson
Vanessa Kaster
Diane Krausz

Michael Lawrence
Philippa Loengard
Monica Pa
Kennan Popwell
Judith B. Prowda
Neil Rosini
Innes Smolansky
Ken Swezey
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a program about “Creative Time and Issues in Making 
Public Art.” Creative Time is a not-for-profi t organiza-
tion located in New York City which produces innovative 
and ground-breaking public art in the city and across the 
globe. Katie Hollander, Deputy Director of Creative Time, 
will describe and show images of various public art proj-
ects, and its attorney will discuss legal issues involved in 
commissioning, producing, and presenting public art.

For your information, should you have any questions 
or wish to volunteer for our pro bono programs and ini-
tiatives, please contact the Pro Bono Steering Committee 
member who best fi ts your interests as follows:

Clinics

Elissa D. Hecker and Philippa Loengard are coordi-
nating walk-in legal clinics with various organizations.

• Elissa D. Hecker, eheckeresq@yahoo.com

• Philippa Loengard, loengard@law.columbia.edu

Litigations
Monica Pa is coordinating pro bono litigations.

• Monica Pa, monicapa@dwt.com

Speakers Bureau
Carol Steinberg and Kathy Kim are coordinating 

Speakers Bureau programs and events.

• Carol Steinberg, CS9@hpd.nyc.gov

• Kathy Kim, kathykim2007@gmail.com

We are looking forward to working with all of you, 
and to making pro bono resources available to all EASL 
members.

Come click for CLE credit at: 
www.nysbaCLEonline.com

Bringing CLE to you...
 anywhere, anytime.

NYSBA’s CLE Online
ONLINE | iPod | MP3 PLAYER

NYSBA is proud to present the most flexible, 
“on demand” CLE solutions you could ask for.

With CLE Online, you can now get the valuable 
professional learning you’re after
 ...at your convenience.

>  Get the best NY-specific content from the 
state’s #1 CLE provider.

>  Take “Cyber Portable” courses from your 
laptop, at home or at work, via the Internet.

>  Download CLE Online programs to your iPod 
or MP3 player.

>  Everything you need to obtain full MCLE 
credit is included online!

Features 
Electronic Notetaking allows you to take notes while listening 
to your course, cut-and-paste from the texts and access notes 
later – (on any computer with Internet access).

Audio Seminars complement the onscreen course texts. You 
control the pace, and you can “bookmark” the audio at any 
point.

Bookmarking lets you stop your course at any point, then pick 
up right where you left off – days, even weeks later. 

MCLE Credit can be obtained easily once you’ve completed 
the course – the form is part of the program! Just fill 
it out and mail it in for your MCLE certificate. 
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school club/organization (if applicable), phone 
number and email address. There is no length 
requirement. Any notes must be in Bluebook 
endnote form. An author’s blurb must also be 
included.

• Deadline: Submissions must be received by 
Friday, September 24, 2010

• Submissions: Articles must be submitted via a 
Word email attachment to eheckeresq@yahoo.
com. 

Topics
Each student may write on the subject matter of 

his/her choice, so long as it is unique to the enter-
tainment, art and sports law fi elds.

Judging
Submissions will be judged on the basis of qual-

ity of writing, originality and thoroughness. 

Winning submissions will be published in the 
EASL Journal. All winners will receive complimenta-
ry memberships to the EASL Section for the follow-
ing year. In addition, the winning entrants will be 
featured in the EASL Journal and on our Web site.

The Entertainment, Arts and Sports Law (EASL) 
Section of the New York State Bar Association offers 
an initiative giving law students a chance to publish 
articles both in the EASL Journal as well as on the 
EASL Web site. The Initiative is designed to bridge 
the gap between students and the entertainment, 
arts and sports law communities and shed light on 
students’ diverse perspectives in areas of practice 
of mutual interest to students and Section member 
practitioners.

Law school students who are interested in enter-
tainment, art and/or sports law and who are mem-
bers of the EASL Section are invited to submit ar-
ticles. This Initiative is unique, as it grants students 
the opportunity to be published and gain exposure 
in these highly competitive areas of practice. The 
EASL Journal is among the profession’s foremost law 
journals. Both it and the Web site have wide national 
distribution.

Requirements
• Eligibility: Open to all full-time and part-time 

J.D. candidates who are EASL Section mem-
bers.

• Form: Include complete contact informa-
tion; name, mailing address, law school, law 

The New York State Bar Association
Entertainment, Arts and Sports Law Section

Law Student Initiative Writing Contest
Congratulations to LSI winners:

Bettina L. Hollis, of St. John’s University School of Law, for her article entitled:
The Performance Rights Act:

Recognizing the Contribution of Performing Artists in Terrestrial Radio

Leia LeFay, of Benjamin N. Cardozo School of Law, for her article entitled:
One Singular Sensation:

The Rise of Enhancement Deals Between Nonprofi t Theaters and Commercial Producers

Frank Poe, of New York Law School, for his article entitled:
“Don’t Forget to Breathe. Very Important.”:

An Overview of Unpaid Internships and the Entertainment Industry

Next EASL Journal Submission Deadline:
Friday, September 24, 2010
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Yearly Deadlines
December 10th: Law School Faculty liaison submits three 
best papers to the EASL/BMI Scholarship Committee;

January 15th: EASL/BMI Scholarship Committee 
determines the winner(s).

The winner(s) will be announced, and the Scholarship(s) awarded 
at EASL’s January Annual Meeting.

Prerogatives of EASL/BMI’s Scholarship Committee
The Scholarship Committee is composed of the current 

Chair of EASL, all former EASL Chairs who are still active 
in the Section, all Section District Representatives, and any 
other interested member of the EASL Executive Commit-
tee. Each winning paper will be published in the EASL Journal 
and will be made available to EASL members on the EASL Web 
site. BMI reserves the right to post each winning paper on 
the BMI Web site, and to distribute copies of each win-
ning paper in all media. The Scholarship Committee is willing 
to waive the right of fi rst publication so that students may 
simultaneously submit their papers to law journals or other 
school publications. The Scholarship Committee reserves 
the right to submit all papers it receives to the EASL Journal 
for publication and to the EASL Web site. The Scholarship 
Committee also reserves the right to award only one Schol-
arship or no Scholarship if it determines, in any given year 
that, respectively, only one paper, or no paper, is suffi ciently 
meritorious. All rights of dissemination of the papers by 
each of EASL and BMI are non-exclusive.

Payment of Monies
Payment of Scholarship funds will be made by EASL/

BMI directly to the law school of the winner, to be credited 
against the winner’s account.

Donations
The Phil Cowan Memorial/BMI Scholarship Fund is 

pleased to accept donations. The donations are tax-
deductible. All donations should be made by check, and be 
payable to The New York Bar Foundation. Each donation 
should indicate that it is designated for the Phil Cowan 
Memorial/BMI Scholarship. All donations should be for-
warded to The New York Bar Foundation, One Elk Street, 
Albany, NY 12207, Attention: Director of Finance. 

Law students, take note of this publishing and scholar-
ship opportunity: The Entertainment, Arts and Sports Law 
Section of the New York State Bar Association (EASL), in 
partnership with BMI, the world’s largest music perform-
ing rights organization, has established the Phil Cowan 
Memorial/BMI Scholarship. Created in memory of Cowan, 
an esteemed entertainment lawyer and a former Chair of 
EASL, the Phil Cowan Memorial/BMI Scholarship fund of-
fers up to two awards of $2,500 each on an annual basis in Phil 
Cowan’s memory to a law student who is committed to a 
practice concentrating in one or more areas of entertain-
ment, art or sports law. 

The Phil Cowan Memorial/BMI Scholarship has been 
in effect since 2005. It is awarded each year at EASL’s An-
nual Meeting in January in New York City. 

The Competition
Each Scholarship candidate must write an original 

paper on any legal issue of current interest in the area of 
entertainment, art or sports law. 

The paper should be 12 to 15 pages in length (includ-
ing Bluebook form footnotes), double-spaced and submitted 
in Microsoft Word format. PAPERS LONGER THAN 15 
PAGES TOTAL WILL NOT BE CONSIDERED. The cover 
page (which is not part of the page count) should contain 
the title of the paper, the student’s name, school, class year, 
telephone number and e-mail address. The fi rst page of 
the actual paper should contain only the title at the top, 
immediately followed by the body of text. The name of 
the author or any other identifying information must not 
appear anywhere other than on the cover page. All papers 
should be submitted to designated faculty members of each 
respective law school. All law schools will screen the papers 
and submit the three best to EASL’s Phil Cowan Memo-
rial/BMI Scholarship Committee. The Committee will 
read the papers submitted and will select the Scholarship 
recipient(s). 

Eligibility
The competition is open to all students attending eli-

gible law schools. “Eligible” law schools mean all accred-
ited law schools within New York State, along with Rutgers 
University Law School and Seton Hall Law School in New 
Jersey, and up to 10 other accredited law schools through-
out the country to be selected, at the Committee’s discre-
tion, on a rotating basis. 

The Phil Cowan Memorial/BMI Scholarship
2009 Scholarship Winners:
Jacqueline Tate, Brooklyn Law School, and Britt Simpson, New York Law School 
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About BMI
BMI is an American performing-rights organization 

that represents approximately 350,000 songwriters, compos-
ers and music publishers in all genres of music. The non-
profi t-making company, founded in 1940, collects license 
fees on behalf of those American creators it represents, as 
well as thousands of creators from around the world who 
chose BMI for representation in the United States. The 
license fees BMI collects for the “public performances” of 
its repertoire of approximately 4.5 million compositions 
are then distributed as royalties to BMI-member writers, 
composers and copyright holders. 

About the New York State Bar Association/EASL
The 77,000-member New York State Bar Association is 

the offi cial statewide organization of lawyers in New York 

and the largest voluntary state bar association in the nation. 
Founded in 1876, NYSBA programs and activities have 
continuously served the public and improved the justice 
system for more than 125 years.

The almost 1,700 members of the Entertainment, Arts 
and Sports Law Section of the NYSBA represent varied 
interests, including headline stories, matters debated in 
Congress, and issues ruled upon by the courts today. The 
EASL Section provides substantive case law, forums for 
discussion, debate and information-sharing, pro bono 
opportunities, and access to unique resources including 
its popular publication, EASL Journal, and the EASL Blog, 
located at hptt://nysbar.com/blogs/EASL.

• one credit is given for each hour of research or writ-
ing, up to a maximum of 12 credits;

• a maximum of 12 credit hours may be earned for 
writing in any one reporting cycle;

• articles written for general circulation, newspapers 
and magazines directed at nonlawyer audiences do 
not qualify for credit;

• only writings published or accepted for publication 
after January 1, 1998 can be used to earn credits;

• credit (a maximum of 12) can be earned for updates 
and revisions of materials previously granted credit 
within any one reporting cycle;

• no credit can be earned for editing such writings;

• allocation of credit for jointly authored publica-
tions shall be divided between or among the joint 
authors to refl ect the proportional effort devoted to 
the research or writing of the publication;

• only attorneys admitted more than 24 months may 
earn credits for writing.

In order to receive credit, the applicant must send 
a copy of the writing to the New York State Continu-
ing Legal Education Board, 25 Beaver Street, 8th Floor, 
New York, NY 10004. A completed application should 
be sent with the materials (the application form can be 
downloaded from the Unifi ed Court System’s Web site, 
at this address: www.courts.state.ny.us/mcle.htm (click 
on “Publication Credit Application” near the bottom of 
the page)). After review of the application and materials, 
the Board will notify the applicant by fi rst-class mail of its 
decision and the number of credits earned.

Under New York’s Mandatory CLE Rule, MCLE 
credits may be earned for legal research-based writing, 
directed to an attorney audience. This might take the 
form of an article for a periodical, or work on a book. The 
applicable portion of the MCLE Rule, at Part 1500.22(h), 
states:

Credit may be earned for legal research-based 
writing upon application to the CLE Board, 
provided the activity (i) produced material 
published or to be published in the form of 
an article, chapter or book written, in whole 
or in substantial part, by the applicant, and 
(ii) contributed substantially to the continu-
ing legal education of the applicant and other 
attorneys. Authorship of articles for general 
circulation, newspapers or magazines directed 
to a non-lawyer audience does not qualify 
for CLE credit. Allocation of credit of jointly 
authored publications should be divided 
between or among the joint authors to refl ect 
the proportional effort devoted to the research 
and writing of the publication.

Further explanation of this portion of the rule is pro-
vided in the regulations and guidelines that pertain to the 
rule. At section 3.c.9 of those regulations and guidelines, 
one fi nds the specifi c criteria and procedure for earning 
credits for writing. In brief, they are as follows:

• The writing must be such that it contributes sub-
stantially to the continuing legal education of the 
author and other attorneys;

• it must be published or accepted for publication;

• it must have been written in whole or in substantial 
part by the applicant;

NYSBA Guidelines for Obtaining
MCLE Credit for Writing
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Tiffany v. eBay: Second Circuit Rejects Contributory 
Trademark Infringement Claim Against Operator of 
Online Marketplace
By Jonathan Bloom and Sabrina A. Perelman

The fulcrum of Tiffany’s case at trial—as well as on 
appeal—was its contention that an online service such as 
eBay, which creates a marketplace for counterfeit mer-
chandise (even if unintentionally), should bear the burden 
of policing rights owners’ marks and of preventing coun-
terfeiting on their sites. Although Tiffany acknowledged 
that individual users of eBay, rather than eBay itself, were 
primarily responsible for listing and selling counterfeit 
Tiffany items, Tiffany argued that eBay was on notice that 
a counterfeiting problem existed and that eBay therefore 
had an obligation to investigate and restrict the activities 
of those sellers. Specifi cally, Tiffany demanded that eBay 
block sellers from listing fi ve or more Tiffany items and 
immediately suspend sellers that had engaged in poten-
tially infringing activity. 

In response, eBay contended that it was Tiffany’s bur-
den to police its trademarks and to bring to eBay’s atten-
tion listings that offer potentially counterfeit merchandise 
through eBay’s Verifi ed Rights Owner (VeRO) Program, 
at which time eBay would remove the listings from its 
site. eBay also argued that although it never had physical 
custody of items offered for sale on its site and lacked the 
expertise needed to determine the authenticity of Tiffany 
silver items, it nonetheless—acting in its own best inter-
est—took numerous proactive steps to combat fraudulent 
activity by sellers. As the District Court noted, although 
“Tiffany and eBay alike have an interest in eliminating 
counterfeit Tiffany merchandise from eBay,” the heart of 
the dispute was…who should bear the burden of polic-
ing Tiffany’s valuable trademarks in Internet commerce.”3 
In a thorough opinion, the court held that Tiffany “must 
ultimately bear the burden of protecting its trademark.”4

Contributory Trademark Infringement Requires Specifi c 
Knowledge, Not Reasonable Anticipation or General 
Knowledge, of Infringement

Tiffany’s principal cause of action—contributory 
trademark infringement– presented a host of legal and fac-
tual issues. As a threshold matter, the District Court had 
to determine whether contributory infringement claims 
are governed by the test articulated by the Supreme Court 
in Inwood Labs., Inc. v. Ives Labs., Inc.,5 or rather by the test 
espoused in the Restatement (Third) of Unfair Competi-
tion, § 27.6 Despite not being a manufacturer or distribu-
tor, eBay urged the court to follow Inwood, in which the 
Supreme Court held that “if a manufacturer or distributor 
intentionally induces another to infringe a trademark, or 
if it continues to supply its product to one whom it knows 
or has reason to know is engaging in trademark infringe-

In a highly anticipated decision with sweeping im-
plications for both Internet commerce and for intellectual 
property rights holders, the Second Circuit ruled on April 
1, 2010, that eBay Inc. was not liable for direct or contribu-
tory trademark infringement or trademark dilution arising 
out of the availability of allegedly counterfeit Tiffany 
silver jewelry on eBay’s website. The Court also affi rmed 
the District Court’s fi nding that eBay advertisements for 
Tiffany goods were not literally false, given the availability 
of authentic Tiffany merchandise, but it remanded on the 
narrow question of whether the advertisements were false 
by implication and likely to mislead consumers. 

Notwithstanding the narrow remand, the decision 
was a victory for eBay that provides valuable insight into 
the contours of potential contributory trademark infringe-
ment liability for online marketplace providers such as 
eBay, while reaffi rming the trademark policing responsi-
bilities of rights owners such as Tiffany. At the same time, 
the Second Circuit side-stepped important doctrinal issues 
and left certain open questions to be resolved in future 
cases. Among them is how a defendant might fare that, 
unlike eBay, had not been uniformly responsive to the 
plaintiff’s infringement notifi cations and had not taken 
extensive proactive measures to root out counterfeiting on 
its site.1

The District Court Grants Judgment for eBay on 
All Claims

In November 2007, Judge Richard J. Sullivan of the 
Southern District of New York held a fi ve-day bench trial 
on Tiffany’s claims that eBay (1) directly infringed Tiffa-
ny’s registered trademarks by advertising the availability 
of Tiffany silver jewelry on its website through the use of 
sponsored links on Google and Yahoo and by being jointly 
and severally liable with the sellers of allegedly counter-
feit Tiffany goods; (2) contributorily infringed Tiffany’s 
registered trademarks by knowingly permitting the sale of 
allegedly counterfeit Tiffany silver jewelry on its site; (3) 
directly and contributorily diluted Tiffany’s trademarks by 
using the Tiffany name to advertise and sell products that 
it knew to be counterfeit; and (4) engaged in false adver-
tising by using the Tiffany name to advertise the availabil-
ity of Tiffany silver jewelry on its website when it knew 
that a substantial amount of those goods were counterfeit. 
Following trial testimony from numerous witnesses and 
extensive pre- and post-trial briefi ng, the court issued a 
ruling in 2008 rejecting all of Tiffany’s claims and granting 
judgment to eBay.2
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tory infringement claim primarily on two categories of 
evidence: (1) two demand letters that Tiffany had sent to 
eBay asserting that counterfeit Tiffany goods were being 
offered on eBay’s site and that any listing of fi ve or more 
Tiffany items was presumptively counterfeit; and (2) the 
results of two “buying programs” Tiffany had conducted 
in an effort to determine the proportion of counterfeit 
Tiffany items listed on eBay.21 The District Court held 
that the demand letters were insuffi cient to establish the 
requisite specifi c knowledge and that, in any event, the so-
called “fi ve-or-more” rule had been essentially disavowed 
by Tiffany on cross-examination at trial.22 The court large-
ly discredited the buying programs, fi nding them to be “of 
questionable value” because, among other things, “they 
did not even purport to refl ect the number of potentially 
counterfeit items available [on eBay] on a typical day.”23

On the other hand, the court found that when eBay 
did obtain knowledge of specifi c listings that offered po-
tentially infringing items, it always responded appropri-
ately.24 The trial evidence demonstrated that when Tiffany 
fi led a “Notice of Claimed Infringement” (NOCI) through 
eBay’s VeRO Program,25 eBay’s consistent practice was 
to remove the listing from its website promptly.26 Indeed, 
Tiffany conceded that eBay always acted in good faith and 
never refused to remove a listing after a NOCI had been 
fi led.27 The court also found that upon receipt of such 
notifi cation eBay “warned sellers and buyers, cancelled all 
fees associated with the listings, and directed buyers not 
to consummate the sale of the listed item.”28 Based on this 
evidence, the court rejected Tiffany’s contention that eBay 
failed to remove listings after they were reported. 

The District Court also rejected Tiffany’s contention 
that eBay allowed repeat infringers to sell counterfeit 
items after Tiffany had fi led a NOCI identifying that 
infringer. Rather, eBay’s practices with regard to suspen-
sions were appropriate: “[W]hen eBay had knowledge 
that a seller was repeatedly engaging in counterfeit activ-
ity, eBay’s pattern was to suspend that seller and take 
further corrective action.”29 In fact, the evidence showed 
that eBay had suspended hundreds of thousands of users 
each year, tens of thousands of them for having engaged 
in infringing conduct.30

Finally, while acknowledging that “willful blind-
ness” can constitute the requisite level of knowledge for 
contributory trademark infringement, the court rejected 
Tiffany’s argument that eBay had been willfully blind.31 
Tiffany had argued that, faced with its demand letters and 
other evidence that there was a counterfeiting problem 
on its site, eBay had a duty to investigate the extent of 
counterfeit Tiffany jewelry on its site and to take further 
steps to address the problem. However the District Court 
found that, far from sitting on its hands, eBay had taken a 
number of signifi cant, expensive proactive steps that were 
inconsistent with willful blindness. Among other things, 
eBay had committed as much as $20 million each year on 
tools to promote trust and safety on its site; one-quarter 
of eBay’s workforce was devoted to trust and safety; and 

ment, the manufacturer or distributor is contributorily 
responsible for any harm done as a result of the deceit.”7 

By contrast, Tiffany advocated the Restatement 
standard, under which a party can be held liable for con-
tributory trademark infringement where it “fails to take 
reasonable precautions against the occurrence of the third 
person’s infringing conduct in circumstances in which the 
infringing conduct can be reasonably anticipated.”8

The court rejected the application of the Restatement 
test, concluding that “Tiffany’s argument is foreclosed by 
Inwood itself.”9 In Inwood, the court noted, the Supreme 
Court described the Restatement’s “reasonable anticipa-
tion” standard as “‘watered down’ and incorrect.”10 Thus, 
relying on Inwood and subsequent decisions that followed 
Inwood, the District Court held that “[i]n determining 
whether eBay is liable, the standard is not whether eBay 
could reasonably anticipate possible infringement, but 
rather whether eBay continued to supply its services to 
sellers when it knew or had reason to know of infringe-
ment by those sellers.”11 The court held that the Inwood 
standard applied to service providers such as eBay as well 
as to manufacturers and distributors.12

In interpreting Inwood, the court rejected Tiffany’s 
contention that generalized knowledge on the part of 
eBay that some percentage of the Tiffany goods sold on 
its site was counterfeit shifted the burden of enforcement 
onto eBay. Rather, acknowledging that the Second Circuit 
had not yet opined on the amount or type of knowledge 
that suffi ced under Inwood,13 the court found that under 
Inwood, liability could be imposed only upon a showing 
of knowledge that specifi c items on eBay’s website were 
counterfeit and that eBay failed to take action when it had 
such knowledge.14 As support for this specifi c knowl-
edge requirement, the court pointed to the reference in 
Inwood to a party that “continues to supply its product 
to one whom it knows or has reason to know is engaging 
in trademark infringement.”15 The court concluded that 
“neither precedent nor policy supports Tiffany’s conten-
tion that generalized allegations of infringement provide 
defendants with knowledge or reason to know of the 
infringement.”16 

The court recognized that the “generalized knowl-
edge/reasonable anticipation” standard urged by Tiffany 
was inappropriate given that “a substantial number of 
authentic Tiffany goods are sold on eBay.”17 As a conse-
quence, “[w]ere Tiffany to prevail on its argument that 
generalized statements of infringement were suffi cient to 
impute knowledge to eBay of any and all infringing acts, 
Tiffany’s rights in its mark would dramatically expand, 
potentially stifl ing legitimate sales of Tiffany goods on 
eBay.”18 Indeed, the court noted the evidence that among 
Tiffany’s objectives in bringing suit was to stifl e the legiti-
mate secondary market in authentic Tiffany goods.19

Applying these principles to the record, the court 
concluded that the evidence did not support a fi nding of 
contributory infringement.20 Tiffany based its contribu-
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and proactively police its site for such listings. Specifi cally, 
the Court credited the District Court’s fi ndings that: 

• eBay spends millions of dollars each year on tools 
to promote trust and safety on its website and has 
established an entire department, comprised of 
some 4,000 employees, devoted to such efforts;42 

eBay has developed extensive procedures—includ-
ing a notice-and-takedown system under its VeRO 
Program—pursuant to which intellectual property 
rights owners can identify claimed counterfeit list-
ings and report them to eBay;43 

• upon receipt of such notifi cations, eBay promptly 
removes the reported listings from its website;44 and

• eBay has implemented numerous other measures to 
address potentially counterfeit items on its website, 
ranging from automated fi lters to manual reviews, 
and it suspends users who repeatedly violate its 
policies relating to fraudulent activity.45

Contributory Trademark Infringement

The Court observed that the most diffi cult issue in the 
case, “and the one that the parties have properly focused 
[the Court’s] attention on,” was whether eBay was liable 
for contributory trademark infringement based on the 
availability of counterfeit Tiffany items on its Web site.46 
It noted that the Supreme Court had most recently ad-
dressed the subject in Inwood, and, although a few other 
appellate courts had applied Inwood in varying circum-
stances, the Second Circuit was the fi rst to consider and 
to apply the law of contributory trademark infringement 
to an online marketplace.47 Moreover, because the parties 
agreed that Inwood applied, the Court assumed, without 
deciding, that it did.48 The dispute concerned the level 
of knowledge required to establish liability under In-
wood. Like the District Court, the Second Circuit rejected 
Tiffany’s argument that generalized knowledge was 
suffi cient and held that “[f]or contributory trademark 
infringement liability to lie, a service provider must have 
more than a general knowledge or reason to know that 
its service is being used to sell counterfeit goods. Some 
contemporary knowledge of which particular listings are 
infringing or will in the future is necessary.”49 The Court 
noted that although the Inwood Court did not actually ap-
ply the “knows or has reason to know” prong of its stated 
test,50 the Supreme Court’s use of the phrase “continues to 
supply its product to one whom it knows or has reason to 
know is engaging in trademark infringement” supported 
the conclusion that specifi c knowledge of infringement is 
required.51 

The Court found additional support for this interpre-
tation in Sony Corp. of America v. Universal City Studios, 
Inc., a copyright case in which the Supreme Court distin-
guished contributory liability in trademark and copyright 
law as follows:

If Inwood’s narrow standard for contribu-
tory trademark infringement governed 

eBay proactively searched listings on its site for indica-
tions of fraudulent activity using both a technologically 
advanced “fraud engine” and manual searches conducted 
by its consumer service representatives.32 

The fact that eBay did not undertake the additional 
measures requested by Tiffany was immaterial, as without 
knowledge or reason to know of specifi c infringing activ-
ity, the law did not impose an affi rmative duty to ferret 
out potential infringement.33 The court concluded: “Put 
simply, it cannot be said that eBay purposefully contrived 
to avoid learning of counterfeiting on its website, or that 
eBay failed to investigate once it learned of such coun-
terfeiting.”34 Signifi cantly, the court held that “[w]ere 
Tiffany to prevail in its argument that eBay was willfully 
blind” on this record, “the ‘reason to know’ standard of 
the Inwood test would be infl ated into an affi rmative duty 
to take precautions against potential counterfeiters, even 
when eBay had no specifi c knowledge of the individual 
counterfeiters. The law explicitly precludes such an expan-
sion of the ‘reason to know’ standard.”35

Tiffany’s Remaining Claims

The court also dismissed Tiffany’s other claims. As for 
Tiffany’s claim of direct trademark infringement based on 
eBay’s advertising, the court concluded that this conduct 
was protected under the doctrine of nominative fair use, 
and it rejected Tiffany’s theory that eBay was jointly and 
severally liable with its users.36 The court dismissed Tif-
fany’s false advertising claim because (i) eBay’s advertis-
ing was not literally false insofar as genuine Tiffany mer-
chandise was available on its website,37 and (ii) Tiffany 
“failed to establish that eBay’s ads were likely to mislead 
consumers because authentic items were offered for sale, 
and inauthentic items were only listed on eBay due to the 
illicit acts of third parties.”38 

The court readily found Tiffany’s trademark dilution 
claims defi cient, concluding that Tiffany “failed to show 
that eBay used the marks in a way that was likely to cause 
either dilution by blurring or dilution by tarnishment,” 
primarily because eBay did not itself sell any products 
and did not use Tiffany’s trademarks to identify its own 
goods or services.39 Finally, while acknowledging that the 
Second Circuit had never expressly recognized a cause of 
action for contributory trademark dilution, the court held 
that even if such a claim existed, Tiffany’s claim would 
fail for the same reasons as its contributory infringement 
claim.40

The Second Circuit Ruling
Tiffany appealed, and the Second Circuit heard argu-

ment in July 2009. On April 1, 2010, the Court handed 
down a decision, written by Judge Robert D. Sack, which 
substantially endorsed the District Court’s analysis.41

In setting forth the facts of the case, the Second Circuit 
recounted in detail eBay’s extensive voluntary efforts to 
remove listings for counterfeit Tiffany silver jewelry items 
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Applying this variant of nominative fair use, the 
Court agreed with the District Court that “eBay’s use 
of Tiffany’s mark [in its advertising] on its website and 
in sponsored links was lawful” because “eBay used the 
mark to describe accurately the genuine Tiffany goods 
offered for sale on its website. And none of eBay’s uses 
of the mark suggested that Tiffany affi liated itself with 
eBay or endorsed the sale of its products through eBay’s 
website.”64 

The Court also rejected Tiffany’s argument that eBay 
had directly infringed because it knew or had reason to 
know that there was a substantial problem with the sale 
of counterfeit Tiffany silver jewelry on its website. That 
argument, the Court found, was relevant only to Tiffany’s 
contributory infringement claim and was not the basis 
of a claim for direct infringement, and “it is undisputed 
that eBay promptly removed all listings that Tiffany chal-
lenged as counterfeit and took affi rmative steps to identify 
and remove illegitimate goods.”65 Echoing the District 
Court, the Court of Appeals observed that “[t]o impose 
liability because eBay cannot guarantee the genuineness 
of all the purported Tiffany products offered on its website 
would unduly inhibit the lawful resale of genuine Tiffany 
goods.”66 

In an extremely brief discussion of Tiffany’s trade-
mark dilution claims, the Court affi rmed the District 
Court’s fi nding of no dilution where “[t]here is no sec-
ond mark or product at issue here to blur with or tarnish 
‘Tiffany.’”67 As Tiffany did not appeal the District Court’s 
judgment dismissing its contributory trademark dilution 
claim, the Court did not address whether the cause of ac-
tion existed under Second Circuit law.68

False Advertising

Tiffany argued on appeal, as it did at trial, that “be-
cause eBay advertised the sale of Tiffany goods on its web-
site, and because many of those goods were in fact coun-
terfeit, eBay should be liable for false advertising.”69 In 
reviewing the legal standards applicable to Tiffany’s false 
advertising claim, the Second Circuit was careful to point 
out that different standards apply to claims of literal fal-
sity as compared to claims of implied falsity. It noted that 
“[w]here an advertising claim is literally false, the court 
may enjoin the use of the claim without reference to the 
advertisement’s impact on the buying public.”70 However, 
to prevail on a claim of implied falsity, “a plaintiff must 
demonstrate, by extrinsic evidence, that the challenged 
commercials tend to mislead or confuse consumers, and 
must demonstrate that a statistically signifi cant part of the 
commercial audience holds the false belief allegedly com-
municated by the challenged advertisement.”71 

In reviewing the advertisements in question, the 
Court of Appeals agreed with the District Court that they 
“were not literally false inasmuch as genuine Tiffany mer-
chandise was offered for sale through eBay’s website.”72 
However, the Court declined to affi rm the District Court’s 
judgment with respect to the implied falsity claim on the 

here, [the plaintiffs’] claim of contributory 
infringement would merit little discus-
sion. Sony certainly does not ‘intentional-
ly induce[]’ its customers to make infring-
ing users of [the plaintiffs’] copyrights, 
nor does it supply its products to identifi ed 
individuals known by it to be engaging in 
continuing infringement of [the plain-
tiffs’] copyrights.”52

The Second Circuit noted that although the discussion in 
Sony was dicta, it “constitute[d] the only discussion of that 
prong by the Supreme Court of which [it was] aware” and 
thus considered it to be persuasive authority.53 

Applying Sony’s interpretation of Inwood, the Circuit 
Court agreed with the District Court that Tiffany’s general 
allegations of counterfeiting “failed to provide eBay with 
the knowledge required under Inwood” because it failed 
to identify particular sellers whom Tiffany thought were 
offering or would offer counterfeit goods.54 The Court 
went on to hold that although Tiffany’s NOCI’s and buyer 
complaints gave eBay the requisite specifi c knowledge of 
counterfeiting by specifi c sellers, the evidence supported 
the district court’s conclusion that “those sellers’ listings 
were removed and repeat offenders were suspended from 
the eBay site.”55 Accordingly, the Second Circuit held that 
Tiffany “failed to demonstrate that eBay was supplying its 
service to individuals who it knew or had reason to know 
were selling counterfeit Tiffany goods.”56

In reaching this conclusion, the Second Circuit was 
cognizant of the concern raised by Tiffany and its amici 
that if eBay were not held liable except when it had spe-
cifi c knowledge of an infringing listing, eBay would have 
no incentive to root out such listings, and rights owners 
such as Tiffany would be placed in an untenable position 
of having to police eBay’s website on a continual basis.57 
The Court allayed these concerns in three principal ways. 
First, it made clear that its holding was limited to the facts 
of the case.58 Second, it found that the record suggested 
that private market forces give eBay a strong incentive to 
minimize the presence of counterfeit goods on its site.59 
Finally, third, willful blindness can form the requisite 
knowledge under Inwood, although the record supported 
the District Court’s fi nding that eBay had not been will-
fully blind.60

Direct Trademark Infringement and Trademark Dilution

With respect to Tiffany’s direct trademark infringe-
ment claim, the District Court had ruled in favor of eBay 
on the ground that eBay’s use of Tiffany’s mark was 
protected by the doctrine of nominative fair use.61 After 
reviewing the nominative fair use doctrine, the Second 
Circuit declined to adopt it.62 Instead, it relied on exist-
ing Second Circuit precedent under which “a defendant 
may lawfully use a plaintiff’s trademark where doing so is 
necessary to describe the plaintiff’s product and does not 
imply a false affi liation or endorsement by the plaintiff of 
the defendant.”63 
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However, to the extent Inwood is applied in future 
litigation, the Second Circuit has made several principles 
abundantly clear. First, under Inwood the onus lies with 
the rights owner—even in the context of a vast online mar-
ketplace such as eBay—to police its marks and to provide 
service providers with specifi c information concerning 
suspected infringement before the latter will be obliged 
to act. To be sure, this presents no small task for rights 
owners—both large and small—who now have been 
instructed that it is their burden to expend potentially 
signifi cant resources to actively police their marks and to 
provide specifi c information of claimed infringements to 
intermediaries such as eBay. Yet this division of responsi-
bility allocates the burden in accordance with each party’s 
unique strengths: a rights owner such as Tiffany is in a 
better position to identify and fl ag listings that potentially 
infringe its marks than is an intermediary such as eBay, 
which is best situated to respond to specifi c notices of 
infringement and to remove offending listings, as eBay 
historically has done. 

Second, the Second Circuit has made clear that intel-
lectual property rights owners such as Tiffany may not 
seek to stifl e the legitimate secondary or resale market of 
authentic brand-name goods by means of contributory 
trademark infringement claims. If the burden of policing 
individual rights-owners’ marks were imposed on inter-
mediaries like eBay, it could cause such services to imple-
ment prophylactic measures to avoid the risk of liability 
that would have the effect of stifl ing legitimate sales of 
authentic goods and harming consumers. 

However signifi cant questions arguably remain. 
For one, although eBay’s aggressive, proactive efforts to 
eliminate counterfeiting and fraudulent conduct on its site 
certainly aided its litigation position, the Second Circuit 
did not hold that such proactive measures are required by 
Inwood. Thus, it is unclear—and surely highly dependent 
on the facts of the case—how much proactive conduct 
is required to avoid a fi nding of willful blindness in a 
comparable context. For example, is an Internet commerce 
site required to establish a “notice-and-takedown” system 
such as eBay’s VeRO Program to respond to assertions of 
trademark infringement? Is a service provider required to 
take steps to proactively identify infringement? If so, how 
extensive must they be? With respect to advertising, how 
much counterfeiting is a “substantial amount,” and what 
kind of disclaimer might suffi ce to avoid liability? These 
questions may continue to challenge service providers and 
rights owners alike, as the precise contours of trademark 
and false advertising property law in the online market-
place continue to be drawn. 

Endnotes
1. Tiffany (NJ) Inc. and Tiffany & Co. (“Tiffany”) were represented at 
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2. See generally Tiffany (NJ) Inc. v. eBay Inc., 576 F. Supp. 2d 463 
(S.D.N.Y. 2008).

3. Id. at 469.

ground that the District Court did not address whether 
extrinsic evidence indicated that the challenged advertise-
ments were misleading or confusing, as the Lanham Act 
requires.73 Accordingly, the Court remanded to the District 
Court for consideration of the implied falsity theory.74

The Court noted, but discounted, concerns expressed 
by eBay and its amici as to “the deterrent effect that will 
grip online advertisers who are unable to confi rm the 
authenticity of the goods they advertise for sale.”75 It 
suggested that even if advertisements of the type used by 
eBay on its site and in sponsored links could be shown 
to be misleading to consumers (a conclusion the Court 
instructed the District Court to address on remand), 
nevertheless “[a]n online advertiser such as eBay need not 
cease its advertisements for a kind of good only because it 
knows that not all of those goods are authentic. A dis-
claimer might suffi ce.”76 The Court did not, however, sug-
gest the kind of disclaimer that would withstand judicial 
scrutiny. 

Implications and Questions Left Unanswered
Tiffany v. eBay is likely to have far-reaching implica-

tions for rights owners and Internet commerce service pro-
viders. Although the Second Circuit clarifi ed the standard 
for contributory trademark infringement in the Second 
Circuit, it effectively dodged important doctrinal ques-
tions, and the decision may end up being as signifi cant for 
what it did not hold as it is for what it did.

Next Steps

As noted, the Second Circuit remanded for the District 
Court to reconsider whether Tiffany shouldered its burden 
to “demonstrate, by extrinsic evidence, that the challenged 
commercials tend to mislead or confuse consumers” and 
to “demonstrate that a statistically signifi cant part of 
the commercial audience holds the false belief allegedly 
communicated by the challenged advertisement.” The 
Second Circuit’s mandate, which returned jurisdiction to 
the District Court,77 issued on May 7, 2010, and although 
Tiffany has indicated that it intends to pursue the false 
advertising claim, as of this writing a status conference 
has been scheduled, but no further action has been taken 
place. Tiffany has suggested that it intends to petition for 
Supreme Court review.

Implications

Several aspects of the Second Circuit’s decision are 
noteworthy. The fi rst is that the Second Circuit declined 
to address squarely whether Inwood applies to service 
providers like eBay in addition to manufacturers and 
distributors of goods. (As noted, because the parties did 
not dispute the point, the court assumed without deciding 
that Inwood applied.) Thus, while the Court’s conclusion 
that specifi c knowledge of infringing conduct is required 
under Inwood provides substantial guidance in this arena, 
the decision leaves the door open for future service pro-
viders to continue to argue that Inwood should not apply.78 
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which to ride out any NFL work stoppage.5 As set forth 
below, the retention of the status quo in antitrust law with 
respect to professional sports leagues and the single entity 
defense has clarifi ed the availability of various negotiat-
ing tactics for both the NFL and NFLPA, which may assist 
in breaking the logjam that has plagued current CBA 
negotiations and will play a very signifi cant role in the 
ultimate resolution of this matter.6

II. Background of the Parties and Lower Court 
Litigation

A. National Football League

The NFL is the preeminent professional sports league 
that conducts competitive games of professional Ameri-
can football. It was formed in 1920 by a number of inde-
pendent professional football clubs, and prior to 1922 was 
known as the American Professional Football Association. 
Originally existing on the fringe of the American college 
and professional sporting landscape, the NFL gradu-
ally obtained stability of its franchises and increased its 
standing in the world of sports and entertainment. The 
NFL grew in size through a series of self-initiated expan-
sions and mergers with other leagues, including a partial 
merger with the All-America Football Conference in 
1950, as well as a full merger with the American Football 
League (AFL) (1960-1970) that received the formal ap-
proval of Congress in 1966, which exempted the merger 
from antitrust scrutiny.7

Along with the growth of television and mass media, 
the NFL became the most popular professional sports 
league in America. The NFL-AFL merger brought about 
the Super Bowl championship game, which has grown 
from a non-sellout debut in 1967 to the unoffi cial national 
holiday that currently exists. The NFL has certainly used 
its increased attention to promote the game, including 
legendary players, such as Jim Brown, Jerry Rice, Barry 
Sanders, and Peyton Manning, just to name just a few. 
Historic championship teams have also been heavily 
promoted, from the 1960s Green Bay Packers, the unde-
feated 1972 Miami Dolphins, the 1970s Pittsburgh Steel-
ers, the 1980s-1990s San Francisco 49ers, the 1990s Dallas 
Cowboys, the 2000s New England Patriots, all the way to 
the current Super Bowl XLIV champions in 2010, the New 
Orleans Saints. Much, if not all, of this increased atten-
tion by sports fans and the general public has come by 
way of tremendous television, multimedia, and Internet 
exposure, as well as through the extensive intellectual 

I. Introduction
Throughout approximately the last year, there has 

been relatively little progress in the current collective 
bargaining negotiations presently being held between the 
National Football League (NFL or League) and National 
Football League Players Association (NFLPA). While this 
lack of progress has included statements by each side that 
could be characterized as posturing, grandstanding, or 
negotiating tactics, there is another aspect to the current 
round of NFL-NFLPA negotiations that was not present in 
prior labor discussions. Observers have noted that there 
is no clear sense of when the “midnight hour” arrives 
with respect to these sessions.1 This very likely is at least 
one factor that has resulted in a long negotiation that has 
yielded relatively little in terms of progress, resulted in a 
somewhat acrimonious level of communication between 
the two sides, and as of March 5, 2010 has ensured that 
the 2010 NFL season will be the fi rst since 1994 to be held 
without a salary cap (or salary fl oor) for each of the NFL’s 
32 teams, with little progress as of this June.2

It is quite possible that one of the main reasons for 
a lack of a midnight hour, at least prior to March 2011, 
when the current Collective Bargaining Agreement (CBA) 
expires, is that the case of American Needle, Inc. v. National 
Football League, which was pending before the United 
States Supreme Court and decided on May 24, 2010, has 
played a dramatic role in shaping the business and legal 
tactics available to the NFL and NFLPA.3 An analysis of 
the background indicates that the outcome and timing of 
the American Needle case decided by the Supreme Court 
has directly impacted the ongoing negotiations, in signifi -
cant part because of the Court’s consideration of antitrust 
issues that touch and concern labor law. Since the an-
nouncement of this decision, at least some of the vari-
ous dominoes related to the current labor situation have 
begun to fall into place, and illuminate possible manners 
in which the negotiations may be resolved. Ultimately, 
it may determine whether the 2011 NFL season will be 
played as scheduled or be subject to a work stoppage, 
a development not lost on commentators and attorneys 
well-versed in sports law-related topics concerning 
antitrust or labor law.4 For example, the NFLPA has used 
its recently reaffi rmed negotiating position to fi le a legal 
challenge against the NFL’s broadcast agreement, which 
provides for approximately four billion dollars in guar-
anteed television contract revenues for the 2011 season, 
even if it is cancelled due to a lockout, asserting that such 
tactic provides an improper NFL team owners’ fund by 

American Needle, Inc. v. National Football League—
A Driving Force in Determining the “Midnight Hour” in 
the Current NFL Collective Bargaining Negotiations
By Brian C. Laskiewicz
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operated as a conspiracy to restrict the availability of li-
censes to vendors, which, according to American Needle, 
constituted a violation of the Sherman Antitrust Act.16 
Following limited discovery, District Judge James Moran 
granted summary judgment in favor of the NFL, reason-
ing that the NFL, its teams, and NFL Properties “have so 
integrated their operations [with respect to intellectual 
property] that they should be deemed a single entity.”17

American Needle appealed the grant of summary 
judgment to the Seventh Circuit, where the three-judge 
panel unanimously affi rmed the District Court ruling. 
The Seventh Circuit’s opinion contained references to the 
fact that NFL teams voluntarily assigned their club marks 
to NFL Properties for licensing, including an explicit fi nd-
ing that the NFL constituted a single entity for the limited 
purpose of licensing, possibly the fi rst-ever such explicit 
fi nding by a Circuit Court. Furthermore, this decision did 
not explicitly limit the District Court’s application of the 
single-entity rationale to intellectual property licensing 
practices.18 In response, both American Needle and the 
NFL fi led petitions for certiorari with the United States 
Supreme Court.19 American Needle’s petition was clearly 
and obviously fi led in order to reverse the decisions of 
the Northern District of Illinois and the Seventh Circuit. 
In contrast, the NFL took the unusual step of a successful 
party appealing the decision as part of a calculated risk, 
as the League saw the potential to gain a long-coveted 
tremendous expansion of the protection of its business 
practices from requirements under the Sherman Antitrust 
Act.20

D. Antitrust Background

Section 1 of the Sherman Antitrust Act prohibits 
“[e]very contract, combination in the form of a trust or 
otherwise, or, conspiracy, in restraint of trade.”21 With the 
historical exception and retrospectively historical odd-
ity of Major League Baseball, professional sports leagues 
have long been subjected to the contours of antitrust 
law.22 The courts have subjected various practices of the 
NFL and other leagues to antitrust analysis since at least 
the 1950s.23 As a result, the business practices of the NFL 
have a long history of either being litigated, as in cases 
involving franchise relocation and labor practices, or been 
the subject of legislation designed to protect such activity 
from being invalidated under the Sherman Act.24

Antitrust law provides for two different standards 
of review: (1) per se review for certain kinds of Section 1 
violations, where a restraint reveals a “predictable and 
pernicious anticompetitive effect”;25 and (2) rule of reason 
review, which courts have commonly applied to other 
types of enterprises, such as joint ventures, including 
professional sports leagues, and involves fact-intensive 
discovery along with a balancing test between competi-
tive and anti-competitive effects.26 The rule of reason 
standard of review has prevailed with respect to the 
NFL, which had historically been regarded by the courts 
as a joint venture of individually owned franchises who 

property licensing and promotion conducted by the NFL 
since the 1960s.8

B. NFL Intellectual Property Promotion—NFL 
Properties

The NFL arguably fi rst burst into the national collec-
tive consciousness of the sporting scene in 1958 when the 
Championship Game between the Baltimore Colts and 
New York Giants became the fi rst game in League his-
tory to go into sudden-death overtime. Almost instantly 
referred to as “the greatest game ever played,” the drama 
helped the NFL to obtain numerous lucrative television 
contracts, a process that continues to the present day.9 
NFL Enterprises was created in 1959 as a division of Roy 
Rogers Enterprises. In 1963, NFL Commissioner Pete 
Rozelle brought this entity in-house and renamed it NFL 
Properties, a joint venture among the League’s teams and 
the intellectual property licensing arm of the NFL, which 
began to produce signifi cant profi ts by the late-1980s 
and became a marketing powerhouse in the 1990s. Gross 
revenues rose from $1.5 million in 1969 to $100 million by 
1979, and $500 million by 1986, to a staggering $2.5 billion 
by 1993, creating signifi cant profi ts in the process.10 The 
proliferation of licensees into the sports apparel mar-
ketplace, however, diluted the profi ts enjoyed by NFL 
Properties, which helped to encourage a different busi-
ness model whereby the number of licensees would be 
reduced, giving NFL Properties greater control over the 
use of the “club marks” of each of the teams and creating 
a marketing campaign designed to increase the demand 
and novelty of NFL team apparel.11

C. American Needle and Litigation Against the NFL

American Needle, Inc. (American Needle) is a manu-
facturer of apparel that has been involved in the sports 
apparel market since 1918, including serving as a licensee 
for the NFL, as well as Major League Baseball (MLB) and 
the National Hockey League (NHL).12 American Needle 
acted as a non-exclusive licensee of headgear for the NFL 
and its franchises from the late-1970s through 2000.13 
After 2000, however, American Needle’s most recent 
licensing agreement expired and was not renewed by the 
NFL. Instead, the NFL decided to award a single licensing 
agreement for team apparel to Reebok, which paid $250 
million for a 10-year exclusive contract that NFL Proper-
ties believed would strengthen its control over sales and 
offer new business opportunities.14

On December 1, 2004, approximately four years 
after losing its rights upon the expiration of its license to 
produce NFL apparel, American Needle fi led suit against 
the NFL, challenging the League’s actions under Section 
1 of the Sherman Antitrust Act of 1890, which prohibits 
concerted action that unreasonably restrains trade.15 
American Needle’s claim was based on the fundamental 
argument that each NFL team retained ownership of its 
own intellectual property irrespective of any other ar-
rangements, and therefore the action by NFL Properties 
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trust exemption to professional sports leagues from the 
second half of the Twentieth Century to present.32 

By way of contrast, the NFL focused on the promo-
tional, marketing, and intellectual property aspects of its 
business, highlighting the commonality of purposes be-
tween the League and its teams. The League argued that 
such activities stem from a common underlying source of 
economic power not to be confused with its on-fi eld com-
petition, non-sports league business models, or Congress’ 
enactments, such as the Sports Broadcasting Act of 1961 
(SBA), which dealt with discrete aspects of the business 
practices of the NFL. The League further suggested that 
the law did not prohibit sports leagues from being recog-
nized as single entities.33

The NFLPA touched on many of the same arguments 
as American Needle in fi ling its amicus brief. The NFLPA 
argued that the NFL’s teams could not be considered a 
single entity because of the many ways in which they 
competed with each other for fan loyalty within and 
across regions, including with respect to multiple teams 
present in the New York, Washington-Baltimore, and San 
Francisco-Oakland areas and the Dallas Cowboys’ at-
tempts at nationally branding its franchise as “America’s 
Team.” Interestingly, the NFLPA specifi cally argued that 
the teams competed for player services in order to im-
prove their respective products on the fi eld in the pursuit 
of Super Bowl championships. The NFLPA also argued 
that a single entity fi nding would undercut Congress’ 
enactments, such as the SBA or Curt Flood Act, which 
hinted at its concern over the impact of the case on the 
presently pending CBA negotiations.34

Oral argument was held on January 13, 2010. Com-
mentators noted that American Needle had the easier 
burden in seeking affi rmation of a long line of case prec-
edent, while the NFL deviated from its narrowly focused 
arguments from its brief in seeking a transformative deci-
sion that would signifi cantly impact its business across 
a wide-reaching business and sports law landscape. The 
questions and comments made by several Justices on the 
record at oral argument appeared to hint at a possible 
remand of the case for further proceedings at the District 
Court and a ruling that would not provide the NFL with a 
broad protection against antitrust law.35 For example, dur-
ing the questioning of NFL counsel Greg H. Levy, Esq., 
Justice Sonia Sotomayor commented, “You are seeking 
through this ruling what you haven’t gotten from Con-
gress: an absolute bar to an antitrust claim.”36 Similarly, 
Justice Antonin Scalia questioned the proposition that 
an NFL team was “worthless by itself” and “had value 
only in the joint venture of the NFL,” which resulted in a 
partial concession by Mr. Levy, asserting that NFL teams 
could be sold individually.37

competed at various levels while combining their efforts 
to enhance their product in areas that were benefi cial or 
even necessary to the enterprise. This was consistent until 
the Seventh Circuit’s decision in American Needle, where 
the single entity defense gained some traction for the 
NFL.27 While the difference between a joint venture and a 
single entity for limited purposes (such as licensing) may 
appear to be subtle or even diffi cult to grasp, the differ-
ence is pronounced with respect to the subject matter of 
the instant litigation, as well as the broader application 
to other aspects of the business of the NFL, especially 
toward labor relations between the League and NFLPA. 
For example, the NFL has long been subject to antitrust 
requirements with respect to labor, working conditions, 
and collective bargaining.28

The law appeared to be settled prior to the American 
Needle suit, except for the existence, advocacy for, and 
ultimately temporary application of the judicially recog-
nized single-entity defense. This defense stems largely 
from the United States Supreme Court case of Copper-
weld Corp. v. Independence Tube Corp., a case in which the 
Supreme Court found that a parent corporation and its 
wholly owned subsidiary were a single entity and act-
ing with a “complete unity of interest.”29 This fi nding 
provides a critical distinction between a single entity 
and joint venture, in that there are no separate parts to a 
single entity, while a joint venture is deemed to contain 
a number of constituent parts with both common and 
diverging interests. This distinction is critical because a 
single entity by defi nition cannot compete against itself, 
which therefore exempts the entity from Sherman Anti-
trust Act Section 1 scrutiny for any purpose that the entity 
is deemed to operate as a single entity, although in the 
instance of Copperweld the holding was limited to a parent 
and wholly owned subsidiary.30

III. Supreme Court Briefs and Oral Arguments
Once certiorari was granted, American Needle and 

the NFL submitted their briefs, which contained analy-
ses along the lines of the arguments contained above. A 
number of parties fi led amicus briefs, including fi lings by 
the National Basketball Association and NHL in support 
of the NFL’s position and pursuit of single-entity recog-
nition, and several briefs fi led in support of American 
Needle, perhaps most notably by the NFLPA.31 American 
Needle essentially highlighted the various ways in which 
the teams of the NFL competed against each other, includ-
ing with respect to marketing, highlighting the example 
of the Dallas Cowboys’ attempts to reach its own agree-
ments in the mid-1990s, as well as each team setting its 
own ticket prices. In addition, American Needle high-
lighted the limited nature of the holding in Copperweld, 
the long legal history of NFL behavior being subjected to 
Section 1 analysis, and the lack of any court or Congres-
sional precedent supporting the granting of broad anti-
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tive for labor and management to negotiate concerning 
mandatory subjects of bargaining, such as wages, hours, 
and other employment conditions, among the subject 
areas covered in the NFL-NFLPA CBA, thereby providing 
stability to the collective bargaining process.41 The inap-
plicability of antitrust to the NFL if it were to be deemed 
a single entity would have cast doubt on the validity 
of the NFLPA’s rights under antitrust law to decertify 
and litigate under antitrust law to protect its rights. This 
would potentially open the door for the NFL to unilater-
ally impose working conditions without the counter-
balancing threat of NFLPA litigation that would at least 
theoretically present a likelihood of success on the merits. 
While the NFL is permitted to impose working conditions 
based upon its offer in labor negotiations, the League may 
do so only under the guise of an impasse under antitrust 
and labor law. The potential exemption to antitrust law 
provided by single-entity recognition sought by the NFL 
could have conceivably eliminated the players’ recourse 
of challenging such action in federal court, and would 
conceivably insulate the NFL from charges of collusion, 
making it far easier for the League to impose wage scales 
than is presently possible.42 For example, under a scenario 
whereby the Seventh Circuit’s decision in American Needle 
was upheld or even expanded in scope, the NFL would 
be able to avoid charges of collusion in the event that 
its constituent owners conspired to reduce spending or 
player salaries as a whole. In addition, the decertifi cation 
tactics previously employed by the NFLPA would be un-
available under such a scenario in the event that the NFL 
was declared to be a single entity for antitrust purposes.43

On the other hand, a ruling that maintained the 
status quo, where the NFL is essentially a joint venture 
whereby the League and its teams are able to operate in 
coordinated activities for purposes such as negotiating 
league-wide media agreements (like television and radio 
broadcast rights), but are recognized to be legal competi-
tors of each other for purposes such as procuring player 
contracts and fan loyalty, would preserve the ability of the 
NFLPA to negotiate from a position of greater strength. 
Assuming that the outcome in American Needle would not 
signifi cantly transform the laws and business practices 
that govern major league professional team sports in 
North America, it is clear that the NFL and NFLPA would 
continue to bargain in the context of a possible lockout 
or imposition of work rules by the NFL team owners. 
Under this scenario, where decertifi cation and labor law 
litigation are available to the NFLPA, it is not certain that 
the NFLPA would prevail given that the salary and free 
agency conditions are far more favorable to the players 
than they were 20 years ago.44 Still, it only seems rea-
sonable that one of the reasons that the NFLPA did not 
simply accept the owners’ most recent offer prior to the 
start of free agency (which created more restrictions on 
free agency and conceivably permits teams to spend as 
little on payroll as desired, serving as some of the “poison 
pill” provisions designed to motivate both sides to extend 

IV. Impact on NFL-NFLPA CBA Negotiations Prior 
to May 2010

The developments in the American Needle case have 
been present at the very heart of the current NFL labor 
impasse and contributed to the lack of clarity as to when 
urgency becomes a factor in attempting to avert a work 
stoppage, which presumably neither the NFL nor NFLPA 
prefers as a fi rst choice to transpire. Under current an-
titrust and labor laws, it has been generally understood 
that collective bargaining is recognized as a right of labor. 
Upon the expiration of a collective bargaining agree-
ment between labor and management, such often results 
in a management-imposed lockout or strike by labor. 
Whenever this happens, management has the ability to 
impose work rules based upon its most recent offer in 
negotiations, which may then be subject to litigation by 
labor.38 This is precisely what transpired following the 
last NFL work stoppage with the players’ strike in 1987. 
The owners imposed work rules in the aftermath of the 
strike. Several lawsuits were then fi led by or on behalf of 
NFL players, which also involved the NFLPA’s move to 
decertify as a collective bargaining entity for the purposes 
of the labor dispute. The League subsequently operated 
without a negotiated CBA until 1993, when the players 
won signifi cant victories in federal court. Prior to 1993, 
the players enjoyed relatively little in the way of the 
right of free agency. Following the resolution of litigation 
instituted by the players, the NFL and NFLPA reached 
a deal on a new CBA, which resulted in the tremendous 
expansion of free agency rights, as well as the imposition 
of a salary cap and increased revenue sharing among the 
teams.39 Such provisions were widely hailed for creating 
parity among the teams, regardless of market size, and for 
providing teams with the ability to become competitive 
in much shorter timescales than ever before. Thereafter, 
relative labor peace ensued until 2006, when the negotia-
tions on the present CBA were completed, leading to the 
current climate.40

This impasse in negotiations has existed in part 
because of the then-potentially transformative impact of 
American Needle. One of the main issues brought forth by 
the NFL at oral argument was whether it may be clas-
sifi ed as a single entity for all purposes, which would 
have the effect of permitting the League and its teams to 
circumvent many provisions of antitrust law that have 
a direct bearing on labor, the players who comprise the 
membership of the NFLPA. While the case directly fo-
cused on a limited application of single-entity status, the 
potential for a Supreme Court affi rmation of the Seventh 
Circuit’s decision would have theoretically permitted the 
NFL to enjoy signifi cantly greater freedom with respect to 
other aspects of its business, especially with respect to the 
present CBA discussions. 

Antitrust law, including its “non-statutory exemp-
tion” to Section 1, protects collectively bargained re-
straints from antitrust challenges and provides incen-
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of independent centers of decisionmaking…and therefore 
of actual or potential competition.”50 The NFL’s use of 
a single enterprise of its own, NFL Properties, does not 
allow the League or its teams to circumvent antitrust law 
or cloak itself with the shield of a single entity, because 
“[i]f the fact that potential competitors shared in profi ts 
or losses from a venture meant that the venture was im-
mune from §1, then any cartel ‘could evade the antitrust 
law simply by creating a ‘joint venture’ to serve as the 
exclusive seller of their competing products.’”51 Justice 
Stevens also noted that “[t]he fact that NFL teams share 
an interest in making the entire league successful and 
profi table, and that they must cooperate in the production 
and scheduling of games, provides a perfectly sensible 
justifi cation for making a host of collective decisions.”52 In 
this sense, the Court distinguished the common interests 
in NFL teams pursuing promotion of intellectual property 
from their own competing interests relating to the desired 
performance of each team’s own intellectual property as-
sets, thereby precluding a fi nding of single entity activity 
supported in Copperweld while also recognizing that a 
certain level of cooperation among a group of actors may 
be necessary to preserve a form of competition desired by 
such actors.53 Accordingly, the status quo of antitrust law 
was preserved in this narrowly tailored decision, which 
would permit the NFL and its teams to make a number 
of collective decisions, although the Supreme Court was 
making no fi nding as to the legality of any particular deci-
sion, the merits of each which would be subject to rule of 
reason analysis in the event any collective decision of the 
League was challenged.54

B. Reaction and Impact on CBA Talks

Following the Supreme Court opinion, a number 
of individuals, including commentators and NFLPA 
President DeMaurice Smith, made observations indicat-
ing that: (a) the pending nature of the American Needle 
decision was one of the main obstacles to meaningful 
labor negotiations up to that point; and (b) that the actual 
outcome provided a benefi cial effect that enhanced the 
bargaining power of the NFLPA vis-à-vis the NFL own-
ers’ comments and actions that suggested preparation 
for an extended lockout.55 Upon the announcement of 
the opinion, NFLPA President Smith issued a statement 
expressing such sentiment:

Today’s Supreme Court ruling is not 
only a win for the players past, pres-
ent and future, but a win for the fans. 
While the NFLPA and the players of the 
National Football League are pleased 
with the ruling, we remain focused on 
reaching a fair and equitable Collective 
Bargaining Agreement. We hope that 
today also marks a renewed effort by the 
NFL to bargain in good faith and avoid a 
lockout.56

the CBA at least one full year prior to its expiration) was 
because of the uncertainty surrounding the state of appli-
cable law at the time that the salary cap was set to expire 
in March 2010, even though such expiration had poten-
tially negative effects for player salaries and free agent 
contracts, since the CBA contained both a salary cap and 
salary fl oor. Indeed, as the NFL’s position in terms of ar-
guing for single-entity recognition appeared to be outside 
the mainstream of antitrust law, many predictions among 
commentators and attorneys seemed to be based on the 
idea that the outcome in American Needle would not be 
transformative, or do not even account for the litigation 
at all. Accordingly, such predictions were based on prior 
labor stoppages in the NFL or other professional sports 
leagues, which in the case of the NFL could conceivably 
result in a lockout during 2011 or League-imposed work 
rules, which could then open the door for decertifi cation 
by the NFLPA and litigation on behalf of the players, or in 
at least one recent prediction, NFLPA declaration of a de 
facto lockout and possible vote on a players’ strike.45

V. Supreme Court Ruling, Reaction, and Impact 
on CBA Talks

A. Supreme Court Opinion

On May 24, 2010, the United States Supreme Court re-
versed the decision of the Seventh Circuit by a unanimous 
9-0 vote of the Justices, a decision that attracted signifi -
cant attention from the news media and members of the 
NFL and NFLPA establishments.46 The opinion of the Su-
preme Court was delivered by Justice John Paul Stevens, 
who was set to retire at the conclusion of the October 2009 
Term, in June 2010. In this reversal, the Court remanded 
the matter for pre-trial discovery and a trial on the spe-
cifi c facts of American Needle’s antitrust claims under the 
rule of reason standard.47 Notably, the Court rejected the 
NFL’s single entity argument, indicating that “[a]lthough 
NFL teams have common interests such as promoting the 
NFL brand, they are still separate, profi t-maximizing enti-
ties, and their interests in licensing team trademarks are 
not necessarily aligned.”48 Justice Stevens focused on the 
potential competition among different teams in various 
ways “to attract fans, for gate receipts and for contracts 
with managerial and playing personnel.” Focusing spe-
cifi cally on American Needle, Justice Stevens opined that 
“[d]irectly relevant to this case, the teams compete in the 
market for intellectual property,” and “[t]o a fi rm making 
hats, the Saints and the Colts are two potentially compet-
ing suppliers of valuable trademarks.”49

The opinion defused a contention by the NFL that 
an adverse ruing would turn every collectively made 
League decision into an antitrust conspiracy by focusing 
on the specifi c nature of the NFL’s decision to award an 
exclusive license to Reebok for the production of head-
gear, explaining that “[d]ecisions by NFL teams to license 
their separately owned trademarks collectively and only 
to one vendor are decisions that ‘deprive the marketplace 
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what is happening now.”64 This challenge will consider 
whether the NFL has given away valuable content in 
breach of the CBA, including an analysis of individual 
agreements with DirecTV, Fox, ESPN, NBC, and other 
broadcast agreements. Proceedings will initially be con-
sidered by Special Master Stephen Burbank of the Uni-
versity of Pennsylvania, and could be subject to appeal 
through the United States District Court for the District of 
Minnesota and Eighth Circuit. While this challenge may 
not be concluded before March 2011 and the outcome is 
uncertain, it is a potential threat to NFL team owners, 
who could go from projecting profi ts to potentially losing 
income and facing stadium and interest payments. The 
NFLPA has indicated that such television monies should 
be deposited into an escrow fund via court order, which 
could provide additional leverage for the NFL’s players.65 
Had American Needle been decided in favor of the NFL, 
it would have been highly likely that such a tactic would 
not have been considered to be reasonably available to the 
NFLPA. Much uncertainty will probably loom throughout 
2011, but it is clear to many observers that the American 
Needle case has played a signifi cant role in contributing to 
uncertainty prior to its decision on May 24, 2010, and the 
resulting outcome has already had an impact in shaping 
recent developments on the NFL-NFLPA CBA front.

VI. Conclusion
Accordingly, since one possible “midnight hour” 

has passed, March 5, 2010, which as per the current CBA 
eliminates the salary cap and fl oor for the 2010 season, 
and provides greater restriction on the ability of players 
to exercise free agency, no signifi cant progress has been 
noted between the NFL and NFLPA.66 As both sides have 
apparently dug in their heels for the long haul, it turned 
out that no signifi cant progress was made before the 
Supreme Court issued its opinion in American Needle. The 
NFL is seeking signifi cant changes to player compensa-
tion (which through 2009 included a salary cap and salary 
fl oor on team payrolls), the players’ combined share of 
League revenues, a rookie wage scale, and other consider-
ations. Prior to the announcement of the outcome, it was 
commonly believed that if the NFL had prevailed and 
obtained expanded single-entity protection against Sec-
tion 1 of the Sherman Antitrust Act, the economic value 
and bargaining power of the parties and benefi ts at issue 
would have been altered tremendously in the owners’ 
favor.67 Since that time, uncertainty remains concerning 
the “midnight hour” for labor negotiations, though some 
signals appear to point toward March 2011. The NFLPA 
challenge fi led in June 2010 regarding the NFL’s television 
agreements for the 2011 season will likely play a signifi -
cant role in the conduct of both the NFL and NFLPA in 
conducting CBA negotiations. It is clear that the American 
Needle case provided a signifi cant amount of uncertainty 
as to the available negotiating tactics and power of each 
side, as well as a sense of the “midnight hour” that would 
give rise to a signifi cant work stoppage in the form of a 
lockout or strike in the event that negotiations were to 

The NFL has downplayed any link between American 
Needle and the ongoing CBA negotiations, but has cho-
sen to focus on the positive aspects of the case and has 
expressed a commitment to reaching a new CBA in order 
to prevent a work stoppage. NFL spokesman Greg Aiello 
has stated that the ruling “has no bearing on collective 
bargaining, which is governed by labor law,” welcomed 
the recognition that collective decisions by sports leagues 
may be protected, and expressed confi dence that the 
League would prevail in the remanded lawsuit “because 
the league decision about how to best promote the NFL 
was reasonable, pro-competitive, and entirely lawful.”57 
NFL Commissioner Roger Goodell indicated that talks 
with the NFLPA would restart in June [2010], that the tim-
ing of an agreement was unknown, a labor-cost number 
acceptable to owners and players was the biggest obsta-
cle, but that “[w]e will have a labor agreement” that “will 
be collectively bargained and not through the courts.”58

It is clear that the outcome in American Needle has 
eliminated ambiguity that previously clouded the cur-
rent NFL labor dispute. Since the status quo has been 
preserved, the NFLPA has retained its potential lever-
age to challenge on antitrust and labor law grounds any 
possible League-imposed labor conditions or lockout in 
the event a CBA is not reached by the expiration of the 
current Agreement in March 2011.59 This opinion has been 
described by sports attorney William David Cornwell, 
Sr. as a rare instance where a Supreme Court decision 
is considered “landmark” when it does little more than 
maintain the status quo.60 Still, this decision is only the 
fi rst signifi cant development of what will likely be a long 
and diffi cult process for all stakeholders involved. The ex-
piration of the salary cap and free agency system, which 
has reduced the mobility of players between NFL teams, 
set in motion a process whereby teams have not spent 
lavishly for players. Uncertainty remains concerning the 
nature of the outcome of the CBA negotiations, as well as 
whether a work stoppage, whether short and symbolic or 
extended in duration, will occur.61

Now that the status quo has prevailed, on June 9, 
2010 the NFLPA sought to launch a counterattack aimed 
to reduce the likelihood of a lockout by the fi ling of a le-
gal challenge against the NFL’s broadcast agreement. This 
agreement provides the NFL with approximately four 
billion dollars in guaranteed television contract revenues 
for the 2011 season, even if the season is cancelled due 
to a lockout. This challenge by the NFLPA is designed 
to attack what the NFLPA sees as the League’s strategy 
of creating a lockout fund designed to ride out any NFL 
work stoppage.62 The underlying authority for this comes 
from the settlement in the White litigation in 1993, which 
included a clause engineered by Jeffrey Kessler, the cur-
rent lead attorney for the NFL players, that requires the 
NFL owners to maximize revenue during the term of the 
agreement and prohibits “transactions that circumvent” 
this duty.63 Mr. Kessler has recently explained that this 
clause was written in 1993 to “protect the players against 
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fail. The Supreme Court’s decision has provided clarity 
with respect to the state of antitrust law, although many 
aspects of the negotiations are likely to remain unclear 
and unresolved into 2011, as the NFL and NFLPA have 
held discussions since June 2010 without any signifi cant 
progress, raising concerns that a work stoppage could still 
occur.68
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The California Law
Governor Schwarzenegger signed into law in 2005 a 

bill banning the sale or rental of violent video games to 
anyone under the age of 18.17 The law defi nes violent as 
any video game that includes “killing, maiming, dis-
membering or sexually assaulting an image of a human 
being” in a manner that a reasonable person would fi nd 
appeals to “a deviant or morbid interest” of minors, is 
“patently offensive” to prevailing standards of what is 
suitable for minors, and causes the game—as a whole—
to lack “serious, artistic, political or scientifi c value” for 
minors.18 The law requires strict labeling requirements for 
games considered violent under the defi nition and allows 
for a fi ne of up to $1000 to be charged to any retailer that 
violates it.19 

Lawmakers enacted the law after reviewing sev-
eral studies, the majority of which relied heavily on the 
research of Dr. Craig Anderson, which claim that ex-
posure to violent video games is signifi cantly linked to 
increases in aggressive behavior.20 However, the Ninth 
Circuit Court of Appeals found that the research relied 
upon was based on a correlation, not evidence of causa-
tion, and most of the studies suffered signifi cant admitted 
fl aws.21 Many of the studies cautioned against inferring 
direct causation and found that there were glaring gaps in 
video game violence research due to a lack of longitudinal 
studies.22

The Current Video Game Review System: The 
Entertainment Software Rating Board

The Supreme Court’s decision will consider that there 
is already a rating system in place for video games. The 
Entertainment Software Rating Board (ESRB), a self regu-
lating body created by ESA, assigns video game content 
ratings, enforces industry-adopted advertising guidelines, 
and helps ensure responsible online privacy practices for 
the interactive entertainment software industry.23 The 
ESRB was created in 1994 amid demand from parents for 
more detailed information about video games.24 After 
consulting a wide range of child development and aca-
demic experts and analyzing other rating systems such 
as the system used for movies, the ESRB created a system 
with age-based categories and concise impartial informa-
tion about the content in games.25

The Ratings
When rating a game, the ESRB trains its raters and 

selects adults experienced with children either through 
work experience, education or parenthood.26 These ESRB 
raters are full-time employees of the ESRB, their identities 

Case History
Five years ago California banned the sale of violent 

video games to minors.1 Video Software Dealers Associa-
tion (VSDA) and Entertainment Software Association 
(ESA) fi led suit in the Federal District Court of California, 
seeking a preliminary injunction to prevent this ban from 
being enforced.2 

VSDA, the plaintiff, merged with Interactive Enter-
tainment Merchants Association in 2006 to form Enter-
tainment Merchant Association (EMA),3 so EMA then 
stepped into the shoes of VSDA as the plaintiff.4 EMA is 
a non-profi t company that represents approximately 600 
companies throughout the United States, Canada and 
other nations.5 EMA members operate approximately 
20,000 retail outlets in the United States that sell and/or 
rent video games.6 EMA’s goal is to promote, protect and 
provide a forum for the members engaged in the sale, 
rental and licensed reproduction of entertainment soft-
ware such as motion pictures, video games and sound re-
cordings.7 ESA is an association dedicated to representing 
the interests of publishers of computer and video games.8 
It serves the business and public affairs needs of publish-
ers by protecting their legal rights and legislative interests 
across the United States and globally.9 

The District Court granted a temporary injunction 
and permanently enjoined the law from being enforced, 
holding that strict scrutiny applied, and under that re-
view, the law was unconstitutional.10 While fi nding that 
California did have a compelling governmental interest 
and that its law was not overly broad in defi ning “vio-
lent,” the court found that California did not use the least 
restrictive means to protect minors from violent video 
games.11 The Ninth Circuit Court of Appeals affi rmed 
the District Court’s ruling holding that strict scrutiny did 
apply, as the State of California’s ban regulated speech 
content. 12 The Court also held that because the State did 
not show a causal link between the harm from which it 
sought to protect minors, it did not meet its burden of 
showing a compelling governmental interest.13 Even if 
California had shown a compelling interest, there were 
less restrictive means available to achieve that interest.14 
California sought review from the Supreme Court under a 
writ of certiorari, which the Supreme Court accepted and 
will hear later this year.15 The issue pending is whether 
strict scrutiny is the appropriate level of review to be ap-
plied, and if it is, whether California must show a direct 
causation between violent video games and the resulting 
harm to minors.16

Sex, Violence and Video Games
By Jenny Milana
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displayed on the outside of the packaging of any game to 
warn parents.43 

Effectiveness of the Rating Process
While participation in the rating system is voluntary, 

most retailers, including large chain stores such as Game 
Stop and Best Buy, adhere to it and most manufacturers 
only publish rated games to their video game platforms, 
making virtually all retail games subject to ESRB rat-
ings.44 In 2009, 1,099 games were released.45 That year, the 
ESRB performed 1,791 game ratings, including re-rated 
games published in 2009 and unpublished games.46 
While not every game released is rated, there are very 
few released without an ESRB rating.47 Research indicates 
that the most popular games sold had ESRB ratings and 
publishers adhered to industry-adopted advertising and 
rating display practices for games rated M or above.48 

The rating system is enforced by contract.49 Violations 
of the ESRB’s required advertising practices or failures 
to disclose pertinent material are fi nancially or legally 
sanctioned.50 Although the ESRB enforcement authority 
does not extend to retailers, virtually all major national 
retailers and many independent retailers work with the 
ESRB to enforce its ratings anyway.51 A recent study of 
the Federal Trade Commission (FTC) found that national 
retailers enforced their store policies of refusing to sell 
M-rated or AO-rated video games to minors 80 percent 
of the time.52 This support amounts to comprehensive 
industry self-regulation. The ESRB also created the ESRB 
Retail Council which educates and initiates more strin-
gent and comprehensive policies among retailers.53 The 
Retail Council also works to educate customers about the 
ratings and enforce the ESRB’s recommended prohibition 
of selling M- or AO-rated games to minors.54

According to a 2009 ESA study, 92 percent of parents 
with game consoles in their homes were present when 
games were purchased or rented.55 Polled parents re-
ported monitoring their children’s game play 94 percent 
of the time.56 Only six percent of 2009’s rated games were 
rated M or above and in 2008 only 16 percent of video 
game revenue came from games rated M or above.57 The 
ESRB and the FTC found that 87 percent of parents were 
“somewhat” to “very” satisfi ed with the ratings applied.58 
In May 2009, 76 percent of surveyed parents said that 
they regularly checked ratings before buying a game.59 
Studies indicate that parents actively used the current rat-
ing system.60 

Viewpoints of the Parties Under Supreme Court 
Review

EMA and ESA claim that violent material is protected 
speech under the Constitution’s First Amendment right 
of free speech and is protected from government regula-
tion.61 If this is so, then in order for California to regulate 
protected speech, its law must pass strict scrutiny.62 EMA 

are confi dential to prevent outside infl uences and they are 
prohibited from having ties or connections to any individ-
uals or entities in the computer or video game industry.27 
When a game is rated, content is examined to provide a 
guide to consumers to make informed decisions regard-
ing which games are appropriate for their families.28 

The system contains two parts.29 On the front of every 
game is an ESRB rating symbol that suggests an appropri-
ate viewing age range.30 These ratings start with “C” for 
early childhood ages three years and up. The next rating 
is “E’ for everyone six years and older. The following rat-
ing is “E 10+” for everyone older than 10. “T” is the next 
rating for teens age 13 and older. The last two ratings are 
for games typically considered violent; “M” for mature 
audiences over the age of 17 and “AO” for adults only 18 
years and older. The second part of the system is content 
descriptors placed on the back of video game boxes that 
refer to potentially inappropriate content. There are over 
30 different descriptors indicating elements of the game 
that triggered a particular rating. Some of these descrip-
tors include sex, violence, language, use of controlled 
substances, and gambling.31 Online rating summaries that 
explain the content descriptors in more depth are avail-
able in stores and on mobile applications.32 

The Rating Process 
Prior to a game being released to the public, publish-

ers of the game submit a DVD and a questionnaire to 
the ESRB detailing the game’s content, including non-
playable content.33 The questionnaire and DVD are then 
viewed by three different specially trained raters.34 After 
considering a wide range of pertinent content, each rater 
then recommends an appropriate rating category and 
content descriptors.35 Pertinent content is any content 
that accurately refl ects the most extreme content of the 
product in terms such as violence, language, sexuality, 
gambling, alcohol, drugs and the product as a whole, rela-
tive to the game’s context and frequency of the extreme 
content.36 Raters also consider the game’s interactive fea-
tures, the reward systems, degrees of player control, and 
previously rated games to maintain consistency among 
ratings.37 

Once the three raters reach a consensus on a fi nal 
rating, the ESRB’s staff reviews the recommended rat-
ing and content descriptors.38 If approved, the publisher 
is issued a certifi cate with an offi cial rating assignment 
and a summary of the rating is fi nalized thereafter.39 The 
publisher may either accept the fi nal rating or revise the 
game’s content and resubmit for review.40 Typically, the 
rating is made public on the ESRB website 30 days after 
assignment.41 Game publishers must also secure ESRB 
approval of the rating display on the package to ensure 
that the content has not changed since its prior review. 42 
Online content that players control or contribute to is not 
rated and a warning that an online feature exists must be 
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Amendment.81 Were the Court to expand the defi nition of 
obscene to include something other than sexual content 
when applied to children, it would invoke sweeping pol-
icy changes. The Supreme Court will most likely not alter 
the defi nition of obscene for content that is being argued 
as harmful to children yet is not offensive sexual content 
and possesses artistic value.82 Many video games aim to 
depict real life historical events and possess political and 
artistic value.83 The violent content is necessary to ex-
press the artistic value and themes of the games. Violent 
content fails to fi t the current defi nition of obscene, even 
if exclusively applied to children.84 Consumers regulate 
the industry with their purchases and the ESRB’s rating 
system infl uences society’s comfort level. The Supreme 
Court will not likely succumb to California’s request to 
include harmful content within “obscene.” 

Ginsburg is not applicable here as it applied only to 
sexual content.85 To incorporate violent content into the 
defi nition of “offensive” is a policy rather than a legal 
decision. The Supreme Court will probably not make 
this decision and it will therefore retain the higher level 
of review and conclude that violent content is protected 
speech.86 Strict scrutiny will be applied.

Under strict scrutiny review, the Supreme Court 
will review the studies California claims are substantive 
evidence and evaluate whether studies isolating chil-
dren from other violent content are impracticable.87 The 
Supreme Court will also balance the studies done to date 
and the impractical proof of the effects of violent video 
games on minors.

California is required to demonstrate that the harm to 
children is real and not conjectural.88 The Supreme Court 
will determine whether California’s legislature drew 
reasonable inferences from the evidence presented.89 This 
is unlikely, because the researchers upon which California 
relied disclaimed against drawing inferences about direct 
causation.90 Researchers also admitted that additional 
studies were needed before conclusions such as those 
formed by California are drawn.91 To prevail, California 
must have studies that measure additional information 
and longer periods of violent media exposure on children 
in order to reach the middle ground the Supreme Court 
needs to fi nd a compelling state interest.92 

It is likely California will fail to show a compelling 
state interest. However, even if such an interest is found, 
the Supreme Court will likely uphold the lower court’s 
view that less restrictive means exist.93 If California’s cur-
rent law is allowed to be enforced, the effects will extend 
beyond the video game industry in that state. Video 
games are a three billion dollar industry annually.94 Cur-
rently, each new game is evaluated within the rating sys-
tem in every country in which the game will be released.95 
The publisher of the video game will design the game 
with these rating systems in mind and the ratings dictate 
how the publisher will reach its target audience and the 
projected revenue from sales.96 Failing to achieve each 

and ESA argue that because California’s law regulates 
video game content, the strict scrutiny test applies.63 
Under strict scrutiny, California must show that it has a 
compelling interest in regulating video game content.64 
California must therefore show a direct link to violent 
behaviors in children who play violent video games.65 
California’s law must also be narrowly tailored; its chosen 
method of achieving its interest does not needlessly re-
strict anything else from occurring.66 EMA and ESA claim 
that California fails these tests.67 They also claim that not 
only is the current rating system effective, but also that 
educating parents about available controls and protec-
tions is just as effective, but much less restrictive.68 

California’s position is that protecting children from 
violent material is the same as protecting children from 
obscenity, therefore it is not infringing on free speech and 
its actions do not fall under the First Amendment.69 Cali-
fornia seeks to extend the defi nition of obscene to include 
violent content when applied to content available to chil-
dren.70 Obscene material is not constitutionally protected 
if it depicts sexual conduct in a patently offensive way 
and has no serious literary, artistic, political or scientifi c 
value.71 If California can prevent First Amendment pro-
tection of gaming content, a lower level of review will be 
applied to its arguments.72 If California persuades the Su-
preme Court to apply the “variable obscenity standard” 
as applied in Ginsburg v. New York, the Supreme Court 
would determine whether it was rational for the Califor-
nia legislature to fi nd that exposure to violent material in 
video games is harmful to minors.73 

California also posits that even if strict scrutiny is 
applied, a direct causal link between violent video game 
play and the harm to minors is not required.74 Under 
Turner Broadcasting System, Inc. v. FCC, a state’s judg-
ments must draw reasonable inferences and be based on 
substantial evidence if they are to be upheld.75 California 
argues that the Ninth Circuit too narrowly applied the 
Turner Broadcasting standard by requiring proof of a direct 
causal link between violence in games and violence in 
children.76 California claims that requiring this evidence 
is an insurmountable hurdle as it is impossible to insulate 
children from other forms of violent media.77 However, 
it also claims that a correlation between playing violent 
video games and increased aggressive behavior in minors 
should be suffi cient.78

Additionally, California states that without force of 
law, neither the ESRB rating system nor additional paren-
tal controls is the most effective means by which to pro-
tect children.79 California claims that its 2005 law is neces-
sary to protect children from violent video games because 
making the tools available to parents is not enough.80 

The Supreme Court’s Likely View of Arguments 
The Supreme Court will likely fi nd that violent 

video game content is protected speech under the First 
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ratings/faq.jsp (last visited May 20, 2010).

game’s target rating affects the target audience, packaging 
and labeling requirements of each country’s version of the 
game.97 California’s law places an additional burden on 
all American games sold in California. Allowing Califor-
nia’s law to stand will likely lead to other states creating 
state specifi c requirements and penalties.98 This could 
lead to 50 different packaging and labeling requirements 
for video publishers distributing games in the United 
States, which may lead to pre-emption by the federal 
legislature, but the Court will probably not use this case 
to cause that result. 

Other problems may occur as well. California’s law, 
which seeks to protect children from viewing violence 
against humans, would not apply if a human-like crea-
ture had any un-human qualities, such as blue skin.99 The 
Supreme Court’s support of California’s current means 
to protect children from the harm of violent video games 
will also create sweeping policy changes throughout a 
number of ancillary industries. Acknowledging a causal 
link between violent video games and violence in chil-
dren will expand the regulation of television, movies, and 
all other forms of entertainment media to which children 
are exposed.100 The executive branch of the government is 
ill-prepared to enforce such fl imsy criteria and sweeping 
changes.

The intent of the law and its current meaning are fatal 
fl aws. Making the ESRB rating system stronger and more 
effective would be another method by which to secure 
retailers’ continued participation in the ratings and sup-
porting parents’ informed purchase decisions.101 It would 
be better to educate parents about the tools available to 
them so children are exposed to less violent content. A 
parent is a more effective gatekeeper than the state. 

California’s ability to enforce its law will also be 
challenged. Patrolling all of the video game retailers to 
determine which 20 percent are not enforcing the current 
voluntary system will be expensive.102 Only 16 percent of 
the games currently on the market are rated higher than 
“Everyone 10+.”103 A more effi cient method by which to 
reach the non-compliant 20 percent of retailers who sell 
the violent video games that make up 16 percent of all 
available video games for sale seems to also rest on par-
ents utilizing the current rating system.104 

Conclusion
It is unlikely that the Supreme Court will allow the 

California law banning the sale or rental of violent video 
games to stand. However, if it does allow the law to be 
enforced, it will give the government another very power-
ful means by which to regulate by limiting freedom of 
speech. 
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from leftover factory material that was originally in-
tended to make handbags. Arthur further asserted fraud 
claims against the luxury handbag giant, alleging that 
the canvasses he purchased were neither “original” nor 
“genuine” works made or signed by Murakami.6 While 
the court granted Vuitton’s motion for summary judg-
ment with regard to all but one of Arthur’s fraud theo-
ries,7 it fi rmly denied summary judgment as to the Farr 
Act claim, rejecting Vuitton’s argument that the works 
were not “multiples” and were therefore not subject to the 
regulations of the Farr Act.8 In addition to his suit against 
Vuitton, Arthur fi led a separate suit against MOCA. 
Clint Arthur v. The Museum of Modern Art9 focused on the 
museum store’s failure to provide any certifi cates with its 
limited-edition Murakami prints. 

The problem with the Farr Act is that although it was 
passed in 1971 and carries weighty consequences, it has 
remained relatively obscure. Consequently, there is next 
to no precedent discussing it. As L.A. art law attorney Ste-
ven Thomas notes: “Most of the time [the Farr Act] never 
comes up because people aren’t aware of their rights. It 
has teeth, but the teeth aren’t used.”10 Those “teeth” come 
in the form of sellers having to pay treble damages if a 
court decides that they either intentionally sold without 
holding certifi cates of authenticity or knowingly provided 
false information related to the authenticity of prints.11 
As a result of the growing intersection between art and 
consumer goods, however, the Farr Act is becoming 
increasingly relevant. Already, there have been concrete 
consequences of the Farr Act in relation to limited-edition 
Murakami prints that are unrelated to Arthur: when Santa 
Monica Auctions placed one of the disputed Murakami 
prints at auction in June 2008, the reserve went unmet 
because of the print’s dubious documentation. As Tudor 
Davies, the head of the print department at Christie’s, 
points out in relation to Arthur v Vuitton, “It’s a big deal 
if the accompanying certifi cate states that the print is 
numbered and there is no matching number on the print. 
It makes the certifi cate worthless.”12 

Arthur’s cases provide unique insight into the 
various interpretations of the Farr Act. Judge William 
Highberger of Los Angeles Superior Court dismissed 
the case brought by Arthur against MOCA, stating that 
Arthur had renounced his right to sue after he refused 
to tender the prints and accept MOCA’s offer of a refund 
plus interest, which is the exact relief provided under the 
Farr Act. Judge Highberger noted that Arthur’s refusal 
indicated that he was pursuing more than what was fair: 
“To allow a purchaser to both keep his allegedly defec-
tive purchase and to get his money back accomplishes 
[nothing] and rewards more than what was fair.”13 This 

In what he calls an attempt to protect fellow Cali-
fornia print buyers, collector Clint Arthur has brought 
a class-action lawsuit against Louis Vuitton alleging 
violations of the California Sale of Fine Prints Act (the 
Farr Act).1 The suit, currently before the Los Angeles 
Superior Court, highlights problems arising from blurring 
the boundaries between fi ne art and consumer goods. 
Arthur alleges that the luxury retailer “schemed” to turn 
“100 square yards of Vuitton handbag fabric into $4m of 
high end [Murakami] fi ne art prints by selling them from 
the fl oor of a major art museum with false certifi cates of 
authenticity.”2 This article seeks to examine interpreta-
tions of California’s Farr Act as it relates to Clint Arthur v. 
Louis Vuitton North America,3 in order to better understand 
and analyze its importance in the growing intersection 
between art and consumer goods.

In 2008, L.A.’s Museum of Contemporary Art 
(MOCA) made the unprecedented decision to set up a 
commercial Vuitton boutique in the midst of its ©Muraka-
mi exhibit as a way to explore Takashi Murakami’s pen-
chant for blurring the line between fi ne art and mass-pro-
duced consumer goods. Along with handbags designed 
by Murakami for Vuitton, the boutique sold 500 “limited-
edition” Murakami prints priced at $6,000 to $10,000 each, 
the profi ts of which were split between Murakami and 
Vuitton. Arthur purchased two such prints and noticed 
that while the certifi cate of authenticity accompanying 
them listed each print as signed and numbered, the prints 
themselves, however, were only signed. As discussed 
in Art Law: The Guide for Collectors, Investors, Dealers and 
Artists, numbering limited-edition prints is a crucial part 
of the Farr Act which allows the buyer to “rely on the fact 
that additional copies will never enter the market and 
dilute the fair market value of that buyer’s print.”4 With 
assurance from the boutique’s manager that the discrep-
ancy was simply a “translation error,” Arthur purchased 
the prints. After further research, however, Arthur found 
the Farr Act, and realized that there were other problems 
with his certifi cates of authenticity. 

The Farr Act requires dealers to provide a certifi cate 
of authenticity when selling, exchanging, or consign-
ing any limited-edition artwork. The certifi cates are 
required to document detailed facts about the print, 
including how many copies are in the edition, and how 
the limited-editions were made. The certifi cates provided 
by Vuitton blatantly failed to meet the requirements of 
the statute. Consequently, Arthur sued Vuitton, alleging 
that it “willfully”5 violated the Farr Act by selling prints 
with incomplete certifi cates of authenticity. He stated that 
Vuitton acted in bad faith by concealing the fact that the 
Murakami prints being sold were in actuality produced 
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In reviewing the language of both versions of the Farr 
Act, Judge Matz’s interpretation seems correct. Not only 
does the language in § 1745(a) place the onus upon the 
conduct of the seller, as Judge Matz notes, but the tone 
of the entire act also suggests that it is the seller’s actions 
that are under scrutiny. Let us begin by examining the 
two versions of § 1745(a). The pre-amended version of 
§ 1745(a) focuses almost exclusively on the actions of the 
purchaser, and notes in no uncertain terms that the pur-
chaser may only sue after tendering the print: 

A person who offers or sells a fi ne print 
in violation of this title shall be liable to 
the person purchasing such fi ne print 
from him, who may sue to recover the con-
sideration paid of such print, with interest at 
the legal rate thereon, upon the tender of the 
print.18 [Emphasis added]

In contrast, the amended version is substantially longer, 
and carefully outlines what constitutes dealer misconduct 
at the time of purchase (see footnote for full version):

An art dealer, including a dealer consignee, 
who offers or sells a multiple in, into or from 
this state without providing the certifi cate 
of authenticity required…or who provides 
information which is mistaken, erroneous 
or untrue…shall be liable to the purchas-
er of the multiple.19 [Emphasis added]

It is clear that the amendment was intended to place 
the onus on the misconduct of the dealer at the time of 
transaction: clarifi cations are made as to the defi nition 
of a dealer, the nature of selling, and the information 
provided in and outside of the certifi cate of authenticity. 
We see that the connection between the plaintiff suing 
and tendering the work is erased and replaced by 
language which suggests that the prints be tendered after 
the dealer is found liable of violating the act. 

Now that we have established the importance of the 
amended version of § 1745(a), let us examine the tone of 
the current Farr Act as a whole, and explore how it can be 
related to Arthur v. Vuitton. The legislative intent behind 
the Farr Act was to shield the market against print fraud. 
It followed several high-profi le print fraud cases, the 
most notorious of which was Center Art Galleries-Hawaii v. 
United States, which dealt with the sale of fraudulent Sal-
vador Dali prints.20 The Farr Act protects buyers against 
deceptive practices by requiring dealers and artists to 
provide detailed information for sales of multiples over 
$100. However, it is important to note that it does not 
toss caveat emptor out the proverbial window. Instead, it 
recognizes that multiples can generate more abuse than 
other art forms. As noted in Art Law:

Art multiples invite commercial abuse [be-
cause of] lack of industry-wide controls…lack 
of art-market consensus about what consti-

view aligns nicely with that of Vuitton, who argues that 
Arthur’s claims are baseless. Unfortunately for Vuitton, 
however, Judge A. Howard Matz interpreted it differ-
ently. In Arthur v. Vuitton, Judge Matz denied Vuitton’s 
motion to dismiss Arthur’s suit stating, “[The Farr Act] 
focuses not on what a purchaser must do, but on what conduct 
makes the dealer liable.”14 In other words, what matters 
most is whether the dealer had violated the Farr Act’s 
provisions prior to a refund offer. What is most surprising 
about Judge Highberger’s interpretation, which does not 
focus on the dealer’s conduct, is that it suggests that even 
blatantly dishonest dealers can avoid deserved conse-
quences simply by offering a refund. In this respect, Judge 
Matz’s interpretation seems much more reasonable. A 
central question then, is whether the Farr Act places more 
emphasis on the dealer’s conduct prior to a refund (as 
emphasized by Judge Matz), or on the dealer’s willing-
ness to provide physical tender back of the purchase in 
dispute (as emphasized by Judge Highberger).

In order to answer this question, it is necessary to ex-
amine the reasoning behind each decision, and to analyze 
the language of the Farr Act. In his decision, Judge High-
berger referenced Grogan-Beall v. Ferdinand Roten Galleries, 
Inc.15 Considering that Grogan-Beall is the sole case setting 
precedent for the Farr Act, it is worth reviewing. Grogan-
Beall brought a class action against Roten Galleries, 
alleging that the latter had violated the Farr Act by fi rst 
failing to provide her with certifi cates of authenticity, and 
then providing incomplete certifi cates after being made 
aware of their legal obligations to do so. A trial court 
entered judgment in the plaintiff’s favor, but granted the 
defendants’ motion to decertify the class, and required 
the plaintiff to tender the prints to the defendants as a 
precondition to recovery. Grogan-Beall appealed the ten-
der and decertifi cation issues, but the California Court of 
Appeals affi rmed the trial court’s decision. 

It was from the decision concerning the requirement 
to tender the prints that Judge Highberger quoted in his 
decision to dismiss Arthur v. MOCA. Grogan-Beall argued 
that she was not required to tender the prints in question 
because § 1745(b) of the Farr Act, which offers the plain-
tiff treble damages for willful violations by the defendant, 
did not state requirement to tender. The Court, however, 
argued that because § 1745(b) was simply the penalty 
section for § 1745(a), it did not need to specifi cally repeat 
the tender requirements to be effective. Using Grogan-
Beall as precedent, Judge Highberger ruled that Arthur 
lost his right to sue upon his refusal to tender the prints 
and accept a refund from MOCA. Judge Matz, however, 
correctly pointed out that Grogan-Beall was decided before 
amendments were made to the Farr Act.16 Whereas the 
language of § 1745(a) in the pre-amended Act specifi ed 
that a plaintiff was required to produce the print in ques-
tion before suing, the amended version, as Judge Matz 
noted, placing emphasis “not on what the purchaser must 
do,” but on the dealer’s conduct prior to a refund offer.17 
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the master print has yet to be destroyed, and therefore 
the number on the certifi cate of authenticity denoting the 
number of limited-edition prints in existence is integral 
in assuring buyers that the market will not continue to be 
supplied with copies of their Murakami prints.

The need for maintaining stringent records has even 
been noticed by independent bodies. In 2000, the Fine 
Art Registry was created to record information and helps 
enforce laws regarding print multiples. Before the registry 
was created, laws governing multiples lacked enforce-
ment partly because of how burdensome it was to gather 
information on how multiples were produced, manufac-
tured, and sold. 

By examining the Farr Act as it relates to Arthur v. 
Vuitton, we have witnessed its importance as a regulating 
tool in the growing intersection between art and con-
sumer goods. This intersection is continually expanding, 
and stores or outlets which blur the lines between art 
and consumer goods are speedily entering the market. 
A prime example is Gagosian’s newly opened art-retail 
store, aptly named Gagosian. The store offers two fl oors 
with 2,500 square-feet worth of products ranging from 
$15,000 limited-edition Damien Hirst prints to $50,000 
limited-edition prints of Jeff Koon’s Monkey Train, to 
$375,000 limited-edition Marc Newson shelves. Gagosian 
is a limited-edition haven, and all of the store’s offerings 
would fall under the Farr Act if ever sold in California. 
Vuitton itself was also partnering with Richard Prince this 
summer to create limited-edition handbags, and it is safe 
to say that if it is reprimanded in Arthur v. Vuitton, it will 
be particularly careful of what it chooses to do with the 
handbag scraps. In a memo attempting to convince Judge 
Matz that its actions were not willful, Vuitton stated, 
“Vuitton is not ordinarily in the business of selling fi ne 
prints, but rather of manufacturing and selling luxury 
handbags.”28 Now that the boundaries between art and 
consumer goods are starting to merge, retailers cannot 
afford to excuse themselves by pleading ignorance of the 
laws governing the art market.

With the lines of consumer goods and fi ne art blur-
ring, it is important to set precedence that both incentiv-
izes dealers to conduct proper due diligence, and deters 
them from acting in a dishonest manner. Arthur v. Vuitton 
is an ideal case from which to set precedent. Since it is a 
class-action suit, the decision carries signifi cant weight 
as it will not only set precedent for dealers, but will alert 
uninformed print buyers of their rights under the Farr 
Act. Such precedent could also act as an incentive for 
other states with similar legislation to harden their stance 
on print fraud. Ultimately, the fast-growing intersection 
between art and consumer goods necessitates that sellers 
be acutely aware of the breadth and depth of their legal 
responsibilities. 

tutes an original print; and lack of enforce-
ment of state consumer legislation.21

Therefore, the Farr Act serves not to alleviate buyers from 
caveat emptor, but rather to protect them from an oft-
abused and misrepresented form of art. 

To relate this to Arthur v. Vuitton, we must examine 
one of Vuitton’s major arguments. Vuitton claims that 
since the designs on the prints matched the prints on the 
handbags displayed at the boutique, and since the sales 
brochures marketed the prints as “canvasses revisited by 
Takashi Murakami,” Arthur should have realized that he 
was not purchasing works that were expressly created 
to be limited-edition prints. Arthur countered by stat-
ing, “It’s not my responsibility to inspect their handbags. 
I’m only interested in collecting fi ne art.”22 Of course, as 
in most cases, the truth is somewhere between the two 
extremes. While as a buyer Arthur had a responsibil-
ity to educate himself as to what he was purchasing, it 
seems that by failing to follow the Farr Act, Vuitton failed 
to fulfi ll its obligations to the purchaser. Not only did 
Vuitton use creative marketing by stating that the prints 
were “revisited canvasses,” which in this case seems like 
a euphemism for “leftovers,” but its brochures failed to 
include consumer protection information required by the 
Farr Act.23 Vuitton also failed to meet the Farr Act require-
ment of posting a sign noting the buyer’s right to receive 
detailed information regarding his or her purchase.24

While the argument remains an issue of fact to be de-
termined at trial, it is necessary to realize that the Farr Act 
goes to great lengths to prevent just the type of creative 
marketing conducted by Vuitton. Its language clearly 
states that a seller must inform a buyer, via information 
on a certifi cation of authenticity, when and if “the mul-
tiple or the image on or in the master constitutes…an im-
age produced in a different medium, for a purpose other 
than the creation of the multiple being described.”25 The 
fact that the prints were made from “scraps” of bag mate-
rial clearly suggests that the fabric was originally manu-
factured for use in Vuitton’s handbags and that the prints 
were merely something to create with leftovers. Consider-
ing the fact that the curator of the show, Paul Schimmel, 
admitted that the prints were made from leftover bag 
material,26 Vuitton would be hard pressed to argue that 
the material was made expressly for the prints. 

The Farr Act’s overall tone and importance extends 
beyond providing buyer awareness: the information 
provided by the dealer constitutes a basis for the bargain 
and creates express warranties regarding the information 
given by the dealer.27 As the certifi cates of authenticity 
constitute express warranties, the dealer is perpetu-
ally bound by the terms outlined in the certifi cates. This 
becomes particularly important in terms of how many 
prints are in a limited-edition set, and if the master has 
been destroyed. In Arthur v. Vuitton, it is conceivable that 



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2010  |  Vol. 21  |  No. 2 35    

required…or who provides information which is 
mistaken, erroneous or untrue…shall be liable to 
the purchaser of the multiple. The art dealer’s li-
ability shall consist of the consideration paid by the 
purchaser for the multiple, with interest at the legal 
rate thereon, upon the return of the multiple in the 
condition in which received by the purchaser.

20. Center Art Galleries-Hawaii v. United States, 875 F.2d 747, 750 (9th 
Cir. 1989) (This case helped expose thousands of fake Dali prints, 
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§ 106(3), the owner of a particular copy or phonorecord 
lawfully made under this title, or any person authorized 
by such owner, is entitled, without the authority of the 
copyright owner, to sell or otherwise dispose of the pos-
session of that copy or phonorecord.” It is pretty much a 
bright-line rule except in a gray market, where goods are 
sold legally but not necessarily in the manner or to the 
parties intended by the original manufacturer. This often 
happens when retailers buy huge odd lots at wholesale 
discounts and resell them to consumers at greatly reduced 
prices. In the case before us, Omega watches typically 
sell for about $2,000 while Costco was able to offer them 
for $1,300 because of its wholesale discount. The District 
Court ruled in favor of Costco and awarded attorney’s 
fees, but it was overturned by the Ninth Circuit.

“The essence of the argument is whether 
U.S. copyright protections extend 
to goods made outside the United 
States and then sold overseas for U.S. 
distribution.”

In its decision, the Ninth Circuit clearly distinguished 
the seeming incongruity of the Copyright Act itself, 
most specifi cally §§ 106(3); 109(a) and 602(a). While                    
§ 602(a) limits importation into the U.S. for goods ac-
quired outside the U.S. pursuant to the owner’s exclusive 
right to sell or transfer ownership under § 106, the fi rst 
sale doctrine, under § 109(a), permits the owner of a law-
fully obtained copy to further distribute, resell or transfer 
ownership without the copyright holder’s permission.

The text of the Copyright Act establishes 
by syllogism that the fi rst sale doctrine 
of § 109(a) limits § 602(a): First, given 
that § 106(3) is “subject to sections 107 
through 122” and § 109 falls within the 
designated portion of the Code, § 109(a) 
limits the exclusive distribution right in 
§ 106(3). Second, infringing importation 
under § 602(a) is merely a subcategory 
of “infringement of the exclusive right to 
Distribute copies…under section 106,” 
so conduct that does not violate § 106(3) 
cannot constitute infringement under § 
602(a). Finally, because conduct covered 
by § 109(a) does not violate § 106(3), and 
because absent a violation of § 106(3) 

With all the news coming out of the Supreme Court 
these days it may seem like some important decisions 
have nothing to do with the law and everything to do 
with who makes the law. That is right, in part, but a 
recent case out of the Ninth Circuit Court of Appeals 
has all eyes turning toward the global marketplace. The 
Supreme Court has granted certiorari to the case between 
Costco Wholesale Corp. (Costco), the big box warehouse, 
and Omega S.A. (Omega). Omega S.A. v. Costco Whols-
esale Corp.1 The essence of the argument is whether U.S. 
copyright protections extend to goods made outside the 
United States and then sold overseas for U.S. distribution.

In a nutshell, Omega manufactures watches in Swit-
zerland and sells them both overseas and in the United 
States to authorized distributors and retailers. In the in-
stant action, Omega made and sold the watches overseas 
to an authorized distributor. An unidentifi ed third-party 
bought them overseas and sold them to ENE Ltd., a New 
York company, which in turn sold them to Costco for 
distribution in California. Although Omega authorized 
the foreign sale, it is claiming it did not authorize the im-
portation of those same watches into the U.S. and claimed 
copyright infringement of its logo under 17 U.S.C.
§§ 106(3) and 602(a). Costco, on the other hand, cross-
moved under 17 U.S.C. § 109(a), arguing that it is protect-
ed under the fi rst sale doctrine, which allows a purchaser 
to transfer a lawfully made copy of a copyrighted work 
without permission from the copyright holder.

I thought this issue was settled long ago. The Su-
preme Court fi rst recognized the doctrine back in 1908 
in Bobbs-Merrill Co. v. Straus,2 and it was later codifi ed in 
the U.S. Copyright Act.3 In Bobbs-Merrill, a publisher sold 
a novel with a statement on the fi rst page indicating that 
no dealer could sell the book for less than one dollar. R.H. 
Macy & Co. ignored that statement and sold the book at 
a discount after buying it wholesale from an authorized 
distributor. The Court sided with Macy’s, stating that 
the copyright statute protected the rightholder’s “right 
to vend” and multiply the work, but it did not afford it 
greater protection than set forth in the statute by allowing 
the holder to limit future resales. This case of fi rst impres-
sion set forth what was subsequently codifi ed in 17 U.S.C. 
§ 109 as the fi rst sale doctrine.

In Omega v. Costco, the case hinges on watches that 
bear the Omega logo (which has been copyrighted in the 
U.S.) and not the watch itself, which would clearly be a 
stretch for Omega under the copyright statute. 17 U.S.C. 
§ 109 states that “notwithstanding the provisions of             

The Zenith of the Omega Case on the Future
of the “First Sale Doctrine”
By Lisa Fantino
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The parties and their amici have debated 
at length the wisdom or unwisdom of 
governmental restraints on what is some-
times described as either the “gray mar-
ket” or the practice of “parallel importa-
tion.” In Kmart Corp. v. Cartier, Inc., 486 
U.S. 281 (1988), we used those terms to 
refer to the importation of foreign-man-
ufactured goods bearing a valid United 
States trademark without the consent of 
the trademark holder. Id. at 285–286. We 
are not at all sure that those terms ap-
propriately describe the consequences of 
an American manufacturer’s decision to 
limit its promotional efforts to the domes-
tic market and to sell its products abroad 
at discounted prices that are so low that 
its foreign distributors can compete in 
the domestic market. But even if they do, 
whether or not we think it would be wise 
policy to provide statutory protection for 
such price discrimination is not a matter 
that is relevant to our duty to interpret 
the text of the Copyright Act.11

Since there is no reference in any of the decisions in 
Omega v. Costco to contractual agreements between the 
parties limiting distribution to the foreign territory, it 
would seem, under the Quality King decision, that once 
the lawful sale and transfer had been made from foreign 
distributor to domestic importer and eventually to Costco 
that Omega had no recourse under the fi rst sale doctrine. 
If it did, would not then its course of action be against 
ENE Ltd. and not Costco?

Moreover, since § 602(a) merely provides 
that unauthorized importation is an 
infringement of an exclusive right “under 
section 106,” and since that limited right 
does not encompass resales by law-
ful owners, the literal text of § 602(a) is 
simply inapplicable to both domestic and 
foreign owners of L’anza’s products who 
decide to import them and resell them in 
the United States.12

One may wonder why Omega did not name ENE 
Ltd. in this action, and more importantly, why Costco did 
not raise the issue as a defense that it was not the direct 
importer of these goods. It is an issue that rests uneasy, 
and did as well with the Circuit Court. In its decision, it 
noted that Omega’s § 602(a) claim, under the rationale of 
Denbicare, may actually be unmeritorious but since Costco 
waived that defense by not arguing it in its opening brief, 
the Court was blocked from speculation.

Ultimately, the impact of the decision in this case will 
not be lost on the enlightened Bench. As Justice Stevens 

there cannot be infringement under          
§ 602(a), conduct covered by § 109(a) 
does not violate § 602(a). In short, in-
fringement does not occur under § 106(3) 
or § 602(a) where “the owner of a particu-
lar copy…lawfully made under this title” 
imports and sells that copy without the 
authority of the copyright owner.4

One might think at fi rst blush that it would be an 
open and shut case under such a rationale. However, the 
Ninth Circuit looked for guidance to the Supreme Court’s 
ruling in Quality King Distributors, Inc. v. L’anza Res Inter-
national, Inc.,5 and whether or not that decision overruled 
the Circuit’s own precedence in BMG Music v. Perez,6 Par-
fums Givenchy, Inc. v. Drug Emporium, Inc.,7 and Denbicare 
U.S.A. Inc. v. Toys “R” Us, Inc.,8 as to limiting “fi rst sale” 
protection to domestically made copies. The Ninth Circuit 
held that it did not.9

”The Circuit Court believes that to extend 
such protections to goods made outside 
the U.S., under § 109(a), unless those 
same goods have previously been sold by 
the owner inside the U.S., would be to 
impermissibly stretch the Copyright Act 
extraterritorially.”

The Circuit Court believes that to extend such pro-
tections to goods made outside the U.S., under § 109(a), 
unless those same goods have previously been sold by the 
owner inside the U.S., would be to impermissibly stretch 
the Copyright Act extraterritorially.10 It is this author’s 
opinion that under § 109(a) it would not, and I look for-
ward to the Supreme Court to clarify the issue once and 
for all.

In Quality King, the Court specifi cally noted that very 
point. A careful reading of that decision indicates that 
it is eager to preserve goodwill for the United States in 
the global marketplace and hesitated at the idea that the 
intent of the statute was limiting. Further, the Quality King 
decision made it clear that the Court did not appreciate 
the fact that the manufacturer was using backdoor allega-
tions of copyright infringement to justify its discounted 
marketing and pricing outside of the United States rather 
than look to the statute as a tool to prevent the making of 
unauthorized copies. While Justice Stevens, writing for 
the Court, noted that the Court’s opinion of such ques-
tionable marketing and pricing bore no relevance to the 
decision at hand, it is interesting to note that he thought it 
germane enough and was disturbed by it to mention it in 
the decision.
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Granny in Omaha who sells a Dolce & Gabbana neck-
lace she carried over from the old country from being 
slammed with a copyright infringement suit when she 
tries to auction it on eBay.
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indicated in King Distribution, the intent of the Copyright 
Act was to further the sharing of ideas and “promote the 
progress of the useful arts.”13 To limit the use of a do-
mestic logo on foreign-made products for import to the 
United States would also have a detrimental impact on 
foreign publishers seeking to distribute ideas in the U.S., 
which would fl y in the face of the Copyright Act’s intent 
and purpose. That, at least, is the artistic essence of the 
statute, but a limiting decision in this case will ultimately 
affect global trade as it has evolved through cyberspace. 

“Today’s ‘gray market’ has become the 
market, and as long as manufacturers 
can still be protected from loss to pirated 
goods which steal the logo and make 
knock-off copies, this author believes 
that the Supreme Court will be forced to 
interpret the statute in favor of Costco.”

Distribution channels and territories are no longer 
clearly delineated. More and more licensing and distribu-
tion agreements are drafted to encompass the world. In-
creasing numbers of cyberpreneurs are purchasing goods 
in one country and selling them within the United States 
and vice versa, not to mention U.S.-based dealers who sell 
to domestic customers but have the orders drop-shipped 
directly from foreign distributors. Today’s “gray market” 
has become the market, and as long as manufacturers can 
still be protected from loss to pirated goods which steal 
the logo and make knock-off copies, this author believes 
that the Supreme Court will be forced to interpret the 
statute in favor of Costco. Maybe that is one way to keep 
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As many practitioners cringe at paying law students, 
even at minimum wage, we must turn to the numbers 
regarding hiring freezes, layoffs, outsourcing, and other 
economic challenges that the average practitioner faces 
on the Big Law and boutique levels alike. “As of April 
8, 2010, over 14,696 people have been laid off by major 
law fi rms (5,772 lawyers/8,924 staff) since January 1, 
2008.”4 Steven Sletten, hiring chairman of Gibson, Dunn 
& Crutcher, benefi ts from the “excess of associates on the 
market” because his choice of future candidates at the 
fi rm are “a little more prepared on average” and “are also 
geographically ‘more fl exible,’” as they are more likely 
to move for the job.5 Nonetheless, the amount of hiring 
is still declining at Gibson, Dunn, & Crutcher: “In 2009, 
the fi rm hired 136 fi rst-years. This year the number is just 
121” while waiting for a few more responses.6 With quali-
fi ed professionals willing and available to take these jobs, 
it is very diffi cult for the unqualifi ed intern to ask for any 
amount of compensation after the employer has already 
reached out and offered him or her an opportunity. The 
power has always been on the employer’s side, and the 
condition of the job market essentially eliminates any 
bargaining whatsoever. 

The second option makes law students cringe. While 
schools are in session, the student is less likely to feel the 
burn of fi nancial burdens as tuition is already coming out 
of student loans or other sources for classes. The option 
to take on an internship during the school year is compa-
rable to taking another class. The costs will still add up in 
the long run. Wesleyan University, for example, requires 
the student at an unpaid internship to pay tuition for 
academic credit plus an extra “$2,000 fee that many 
students must pay the University to receive such credit.”7 
Also, “[m]any less affl uent students say they cannot af-
ford to spend their summers at unpaid internships.”8 An 
additional hurdle exists in that academic departments 
are hesitant to give credit for internships. This does not 
necessarily suggest that employers should be paying their 
interns, but it does point out that schools should probably 
not expect too many students to be willing to pay for their 
internships if the options are severely limited.

The third choice is to abandon seeking any form of 
immediate compensation or school credit, and just do 
it all for the experience. Two formerly unpaid journal-
ist interns give their accounts about being unpaid: “The 
important point here is that since these internships were 
unpaid, it was easier to convince employers to take a risk 
on very green but potentially promising students they’d 
never heard of. This stands as a retort to people who sug-
gest that internships mainly benefi t wealthier children 
with the family or friendship connections to score plum 
assignments.”9 The questions that remain for schools and 

In more innocent times, a teacher agreed to take on a 
student. He agreed to teach him Karate in exchange for 
“no questions asked.” The student was then subjected to 
waxing cars, painting fences, and sanding fl oors. Upon 
the student’s breaking his pact and questioning the 
teacher’s suspicious methods, the teacher demonstrated 
how each backbreaking task developed a refl exive move-
ment in the art of Karate. Yes, this is the plot of the 1984 
fi lm The Karate Kid.1 Yes, employers that take on interns 
would like to fully instruct and at the same time get their 
jobs done. No, this dream is not likely to be realized by 
very many employers, if at all.

Recently the media have developed the suspicion that 
“with job openings scarce for young people, the number 
of unpaid internships has climbed in recent years, leading 
federal and state regulators to worry that more employ-
ers are illegally using such internships for free labor.”2 
Amongst the plethora of industries involved in this prob-
lem is notably the entertainment industry. For example, 
“an N.Y.U. senior spent an unpaid summer at a company 
that books musical talent, spending much of her days 
photocopying, fi ling and responding to routine e-mail 
messages for her boss.”3 

This article will fi rst discuss the alternatives that a 
student/intern has and rationales behind each. Then, an 
analysis of relevant state and federal employment and 
labor laws will depict the challenges employers face when 
taking on interns. Third, a look at law schools and their 
interaction with the American Bar Association’s (ABA) 
accreditation standards will show additional obstacles 
that young professionals must negotiate while looking 
for opportunity. Finally, testimonials from former talent 
agents about the start of their careers nearly 60 years ago 
will be pitted against the behavior and mindset of to-
day’s intern to determine whether the intern will actually 
benefi t from the opportunity regardless of its immediate 
compensation. 

The Alternatives
There are several logical alternatives that students 

may pursue in their attempts to gain experience outside 
of the classroom. First, students can do the necessary 
networking and schmoozing that may grant them the 
very unlikely paid internships at nearly minimum wage. 
Second, students may forgo payment and negotiate with 
fi rms to earn academic credit at internships or extern-
ships. Finally, students hungry for industry experience 
can still go out on a limb and work for free without 
involving the school or obtaining academic credit. The 
ABA’s standards do not permit the fourth logical alterna-
tive of receiving pay and academic credit in an internship, 
and this too will be explained in turn. 

“Don’t Forget to Breathe. Very Important.”: An Overview 
of Unpaid Internships and the Entertainment Industry
By Frank Poe
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websites like www.fi lmschools.com will show that there are 
plenty of schools and programs that offer similar training 
to those who seek the same from internships. It would be 
no task at all distinguishing the work being done by an 
intern seeking this specialized training and the curricu-
lum offered at one of many institutions. 

In the Court’s analysis, the second and fourth factors 
are generally decided in tandem. Recently, the Califor-
nia’s Division of Labor Standards Enforcement (DLSE) 
has interpreted the fourth factor, that training derives no 
“immediate advantage,” in such a way that the advantage 
can be “offset” in an unpaid internship where:

any such limited benefi t is counter-bal-
anced by impediments to the employer’s 
operations in both time and economic 
costs in teaching the intern the activities, 
reviewing any work performed as well as 
immediate economic costs to the business 
in participating in the program. 

Specifi cally, the Program asserts that all 
internship partners incur substantial su-
pervision costs which involves time taken 
away from and impeding their regular 
duties. Other employees are also imped-
ed in their role in training and mentoring 
which lowers productivity of the affected 
employees.13

With that in mind, the DLSE is still attentive as to whether 
the internship is “educational and predominantly for the 
benefi t of the intern, not the employer.”14

It has been argued that fi lm studios “should pay 
college students who do routine work like delivering 
messages, fi ling tapes and clipping newspaper articles, 
partly because the work was so similar to that of regular 
employees and could displace such employees.”15 This 
describes an infringement upon the third factor of the 
test, where college students displace potential employees 
in tasks which likely do not require signifi cant amounts of 
supervision. 

The remaining two factors, the entitlement of a job 
after the training period and the understanding that 
the trainees will not be paid for the training period, are 
generally issues of documentary evidence. For example, 
in a Rhode Island case involving two interns that worked 
on a television program, the court found that the Rhode 
Island Public Telecommunications Authority “produced 
evidence that since 1967 it has conducted internship 
programs that have provided opportunities for training 
in public broadcasting, following which, the interns were 
expected to move on to other endeavors.”16 

The process of determining that an intern is not an 
employee based on the factors above also brings into 
question the interest of participation in collective bargain-
ing, which is typically not afforded to the unpaid intern. 
In the Rhode Island case, though the interns were eventu-

employers are: Will students turn down internships that 
will not give them academic credit? Should students turn 
down internships that will not pay them or give them 
academic credit? How valuable are internships when it 
comes down to networking and securing future employ-
ment? Are these benefi ts not suffi cient consideration?

Employment and Labor Law Issues 
Employers should be wary about taking on interns 

as the laws that exist could result in unwanted conse-
quences. The fi rst major issue is that unpaid internships 
may violate federal and state labor laws. After a Supreme 
Court decision in 1947,10 the Department of Labor’s Wage 
and Hour Division developed a test of six factors for 
determining whether trainees were employees within the 
meaning of the Fair Labor Standards Act. A Tenth Circuit 
opinion from 1975 utilizes the Wage and Hour Divi-
sion’s test to determine the employment status of trainee 
fi remen: 

Whether trainees are employees under 
the Act, according to the Wage and Hour 
Administrator, will depend upon all the 
circumstances surrounding their activi-
ties on the premises of the employer. If 
all six of the following criteria apply, the 
trainees are not employees within the 
meaning of the Act:

1) The training, even though it includes 
actual operation of the facilities of the 
employer, is similar to that which would 
be given in a vocational school; 

2) The training is for the benefi t of the 
trainee; 

3) The trainees do not displace regu-
lar employees, but work under close 
observation;

4) The employer that provides the train-
ing derives no immediate advantage 
from the activities of the trainees and on 
occasion his operations may actually be 
impeded;

5) The trainees are not necessarily en-
titled to a job at the completion of the 
training period; 

6) The employer and the trainees under-
stand that the trainees are not entitled to 
wages for the time spent in training.11

Determining the standard for the fi rst factor—
whether an employer provides training similar to that 
which is given at a vocational school—the Court found 
that a “training program that emphasizes the prospective 
employer’s particular policies is nonetheless comparable 
to vocational school if the program teaches skills that are 
fungible within the industry.”12 A quick browse through 
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are considered abused and overworked. For example, if 
an intern is performing tasks that, under the six factor test 
provide an “immediate advantage” to the employer, so 
too should the NLRB look to the similarity in the “kind of 
work performed,” in determining that the trainee is not 
only an employee, but is also suffi ciently concerned with 
the terms and conditions of that employment status.

Where unions and collective bargaining organiza-
tions cannot protect interns, employers should still be 
mindful of the rights that are and are not retained by 
the unpaid intern. In Washington D.C., a female intern’s 
sexual harassment claims failed because she was not an 
“employee” within the meaning of the District of Colum-
bia Human Rights Act (DCHRA).23 The DCHRA defi ned 
an employee as “any individual employed by or seeking 
employment from an employer.”24 The statute defi nes an 
employer as “any person who, for compensation, employs 
an individual.”25 The plaintiff did not satisfy this defi ni-
tion, as she was not working for compensation, nor was 
she seeking a paid job. It should be noted, however, that 
the DCHRA now includes within the defi nition of “em-
ployee” the provision “that the term ‘employee’ shall 
include an unpaid intern.”26

In addition, interns may be entitled to workers’ com-
pensation benefi ts. In Colorado, a court held that unpaid 
interns fell within the provisions of 8-40-202(1)(a)(VI), 
which entitles an imputation of an average weekly wage, 
in which the intern was entitled to an award of medi-
cal impairment benefi ts based upon her average weekly 
wage as determined by the Administrative Law Judge.27 
The statute interpreted in that case does not explicitly say 
that unpaid interns are entitled to workers’ compensa-
tion benefi ts. Instead, that section of the statute merely 
provides that benefi ts calculated as a result of injury or 
death are based upon the wages “normally paid in the 
community in which such person resides or in the com-
munity where said work or job training or rehabilitation 
program is being conducted for the type of work in which 
the person is engaged.”28 So far, New York locals do not 
have a controlling case that can read the workers’ com-
pensation statute in that way. However, New York does 
have a special defi nition for a “New York state average 
weekly wage” which calculates the average weekly wage 
of the state of New York for the previous calendar year as 
reported by the commissioner of labor to the superinten-
dent of insurance.29 The remaining issue is whether New 
York courts are prepared to impute these wages to award 
unpaid interns workers’ compensation benefi ts. 

Do Not Forget About the Schools
While the obvious key players are still the employers 

and the interns, Career Services offi ces at schools are also 
heavily involved in the process. “Trudy Steinfeld, director 
of N.Y.U.’s Offi ce of Career Services, said she increasingly 
had to ride herd on employers to make sure their unpaid 
internships were educational.”30 

ally paid minimum wage, they “did not share ‘substantial 
mutual interests in wages, hours, and other conditions of 
employment,’”17 a condition among many that is used to 
determine “accretion,” which is a mechanism that incor-
porates a smaller group of employees into an already 
existing larger unit due to a shared interest. The court in 
this case was unable to recognize the interns, based on 
their job description and the project on which they were 
working, as members of the larger group that would pro-
tect their interests. 

Further, collective bargaining organizations or unions 
are not willing to protect interns. This issue arose recently 
in the entertainment industry regarding unpaid produc-
tion assistants. “Production assistants have fi ve things 
in common: They’re young, they’re multitaskers, they’re 
trying to break into show business, they wear earpieces 
on the set so they can be yelled at from afar—and they 
all have stories of abuse.”18 They are classifi ed as “Hol-
lywood’s migrant workers, the gofers, the errand boys, 
the Girls Friday.”19 Much of the problem stems from the 
fact that they are “the only ones no union even wants to 
bother with.”20

The National Labor Relations Board (NLRB) has long 
used the “community of interest” doctrine, which deter-
mines “whether certain employees in a unit are suffi cient-
ly concerned with the terms and conditions of employ-
ment as to warrant their participation in the selection of 
a bargaining agent.”21 The NLRB can choose, depending 
on the context, an appropriate bargaining unit based on 
these factors: 

1. Similarity in scale and manner of determining 
earnings,

2. Similarity of employment benefi ts, hours of work, 
and other terms and conditions of employment,

3. Similarity in the kind of work performed,

4. Similarity in the qualifi cations, skills, and training 
of the employees,

5. Frequency of contact or interchange among 
employees,

6. Geographic proximity,

7. Continuity or integration of production processes,

8. Common supervision and determination of labor 
relations policy,

9. Relationship to the administrative organization of 
the employer,

10. History of collective bargaining,

11. Desires of the affected employees, and

12. Extent of the union organization.22

These factors, combined with those put forth by the 
FLSA regarding trainee/employee status, may yield a 
compelling argument for those production assistants who 
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Education in the Entertainment Industry
The concept of employers forcing their interns to 

perform menial tasks is not a new phenomenon in the 
entertainment industry. The difference between then and 
now is the interns. While today a student complains “that 
the fi rm was not paying him and was requiring him to 
make coffee and sweep out bathrooms,”36 the late talent 
agent Bernie Brillstein spoke of his time in the mailroom 
in the 1940s and 50s:

I knew what was in the envelope be-
cause, like any ambitious guy with a 
head on his shoulders, I opened all the in-
teresting-looking letters and packages be-
fore handing them over. Everyone did it, 
because information is king. In the offi ce 
I’d go into the men’s room, run the water 
as hot as possible, and wait for the steam 
to do the rest. I’d read and then care-
fully reseal. I’d fi nd client lists, contracts, 
personal correspondence, checks. I never 
worried about being caught, because usu-
ally another guy from the mailroom was 
at the next sink doing the same thing.37

Similarly, at that time fellow mailroom worker-
turned-director, Larry Auerbach, characterized his time in 
the mailroom as: 

 …my school. I made it my business to 
read every piece of paper I could get 
my hands on. Booking sheets. Internal 
memos. Meeting minutes. I memorized 
important telephone numbers. I sopped 
up information. They didn’t tell you to do 
that or not to do that but only a schmuck 
wouldn’t read stuff before he delivered it.38

The reality in the workplace is that no matter how 
good a mentor a student may fi nd, often there is no 
one who will teach him or her everything. The agents 
of the past recommend the interns of today to learn on 
their own and take in as much information as they can. 
Even after compensation and school credit is ironed out 
between employer and intern, one should ask whether 
the opportunities provided by the internship are taken to 
their maximum benefi t.

Assuming the interns of today heed their predeces-
sors’ advice, the next question is: Where does one take 
that which he or she has learned from the internship? In 
1953, the unemployment rate was as low as 2.9 percent. In 
2009, the unemployment rate was at 9.3 percent.39 The lin-
gering market concerns that affected the laid-off workers 
that were already qualifi ed have now become the same 
concern of the intern coming out of his or her experience 
feeling well equipped to take on a paying job. 

There are generally two kinds of interns that appro-
priately raise the eyebrows and ignite concerns in Career 
Services offi ces at schools. The fi rst group of interns con-
sists of the timid ones who do not report unsavory or un-
satisfactory activities at the workplace.31 They scrub the 
toilets and take whatever comes. “Concerned about the 
effect on their future job prospects, some unpaid interns 
declined to give their names or to name their employers 
when they described their experiences in interviews.”32 
Where these interns are spending 10 hours per week 
learning next to nothing, they could have been sitting in a 
classroom or even reading about their favorite industries 
on their own time. The second group of interns consists 
of, for lack of a better concept, the loud ones. They sue for 
back pay, are well quoted in articles, and essentially seal 
their fates by being blackballed from the industry that has 
steered them wrong. One former United Nations intern 
spoke of her “overzealous moment,” when she quoted to 
the Human Resources director a guideline by “the Inter-
national Labour Organisation, about universal minimum 
wages.” She then received the curt response: “There were 
100 other applicants. If you didn’t want it, you shouldn’t 
have taken it.”33 

As noted above, the wish-upon-a-star possibility of 
receiving academic credit and a paycheck for an excellent 
internship opportunity for a student’s future is just not in 
the cards. In 1983, the Executive Director of the Associa-
tion of American Law Schools addressed his reasoning for 
denying both compensation and academic credit in a law 
externship:

The basic rationale is that if a law offi ce 
or other externship setting is compensat-
ing the law student for her time, their 
interest in all probability is primarily in 
the work product for the client and only 
secondarily in the educational experi-
ence of the law student. This means that 
the probabilities are that the educational 
experience will not be such that it will 
deserve academic credit.34 

As a result, the ABA enforces against law schools the 
provision that: “A law school may not grant credit to a 
student for participation in a fi eld placement program 
for which the student receives compensation,” with the 
exception of out-of-pocket expenses.35 

The immediate reaction to this provision is that the 
ABA and the rest of the universe have conspired to keep 
the fl ow of money going in one direction: away from 
the student. Aside from this paranoid notion, however, 
remains the underlying perspective of the existing ratio-
nale above, that the quality of work an intern performs at 
his or her internship will determine what is owed to the 
intern, as opposed to what the intern should be taking 
from the internship. To see how this focus has shifted, the 
next section will take an historical look into the minds of 
former talent agents. 
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Conclusion
Students have many diffi cult choices to make in 

determining their current activities, which will eventu-
ally shape their future careers. Choosing money over 
certain experiences is rarely the right answer, but is not 
entirely the wrong one either. Employers must be wary 
of the state and federal laws regarding the rights of 
interns. Schools must monitor the relationship between 
employer and intern in order to properly award credit 
to the student, validate the efforts of the employer, and 
maintain the ABA’s accreditation standards for their own 
survival. The economic issues, laws and regulations, and 
the intern’s perspective regarding career building, defi -
nitely appear to have changed since the early days of the 
entertainment industry. It is no longer the innocent times 
where the student is told to “pay your dues via mindless 
grunt work and long hours,” trust the teacher, and the job 
or goals will be waiting.40 Instead, the teacher must teach 
the student how to block a strike in the doctrinal terms set 
out by other Karate schools, regardless of how many cars 
could potentially be waxed in the process. 
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A. Uncopyrightable Elements

The texture of a plastinated cadaver will not be 
considered in an originality analysis. The Feist standard 
can be appreciated by contrasting it with an earlier and 
since rejected “sweat of the brow” standard, which saw 
protection as a reward for an author’s effort in creating 
the work.12 Under the current standard, a work will not be 
protected unless it is original to the author.13 The original-
ity requirement as defi ned in Feist mandates that the work 
be independently created by the author and that it possess 
at least a minimal level of creativity.14 If only particular 
elements of a work can be considered original, then only 
those elements will be protected by copyright.15

The plastinated texture of a cadaver is not a product 
of creativity, it is created through a mechanical process. 
This process requires a vacuum, strict temperature control, 
and a sequential alteration of liquids that submerge the 
cadaver, but uses no creativity whatsoever.16 The labor 
expended into this aspect of the cadaver therefore will not 
be protected by current United States copyright law.

Other features of plasticized cadavers can also be ex-
cluded as unoriginal. First, along with a cadaver’s general 
dimensions (such as size, shape, and measurements), the 
dimensions and appearance of tissues exposed through 
dissection will not be considered to be original to the 
author. Throughout the plastination process these tissues 
remain unaltered, retaining their physical appearance 
and dimensions as created through natural processes.17 
Second, the process of exposing and isolating particular 
tissues is similarly unprotected. This process is akin to the 
one performed by a paleontologist when removing fossil-
ized bone tissue from the matrix of the mineral in which 
it is embedded.18 As products of discovery, these features 
may have been protected under the “sweat of the brow” 
doctrine, but they will not be considered as suffi ciently 
original under Feist.19

B. Filtering Out Unprotectable Features

When determining originality, courts fi lter out the 
work’s unprotected elements.20 These include features 
that cannot be attributed to the author,21 elements of a 
work’s expression that merge with the underlying idea,22 
and elements that are considered scènes à faire (standard 
elements).23

Merger comes into play when there is only one or a 
limited number of ways that an idea can be expressed, 
i.e., when features of an expression are equivalent to the 
features of the idea underlying that expression.24 This 
doctrine is often invoked in cases that deal with realistic 
depictions of natural phenomena.25 Courts consider such 
features to belong to the idea from which they stem—the 
phenomenon’s appearance in nature—rather than from the 
author of the particular expression.26 Consequently, courts 

I. Introduction
Dr. Gunther von Hagens invented plastination as a 

process to preserve anatomical specimens.1 Plastination 
replaces water and fats in anatomical tissues with plastic 
polymers, allowing for indefi nite preservation, ease of 
handling, and storage of the plastinated “objects.”2 Begin-
ning in the 1990s, von Hagens developed Body Worlds, a 
lucrative traveling exhibition composed mostly of plasti-
nated cadavers in various degrees of dissection and often-
provocative poses. Immensely successful and controver-
sial, Body Worlds has been continuously touring the world 
in multiple installments. Various competing shows have 
sprung up, with von Hagens’s biggest competitor, Premier 
Inc. (Premier), also becoming a successful player in the 
worldwide plastinated cadaver market.3

In 2005, von Hagens fi led a federal lawsuit against Pre-
mier.4 Von Hagens claimed that his cadavers were unique 
in their manner of dissection and positioning and were 
entitled to copyright protection as original expressions of 
ideas fi xed in tangible media, and that Premier infringed 
on those expressions with its own Bodies Revealed exhibi-
tion. The suit was eventually settled out of court.5

This article examines whether there is original expres-
sion in the type of plastinated exhibits presented by von 
Hagens, exploring in detail whether there is protected 
expression in the manner of dissection and the position-
ing of plastinated bodies. Von Hagens’s work is put to an 
originality analysis in the fi rst section of the paper. Von 
Hagens’s exhibits, as well as those of his competitors, are 
examined to see if a copyright infringement claim can be 
sustained against appropriation in competing exhibits. 
Doctrines of merger and scenes a faire play a recurring role 
in this analysis, as both the medium and the subject matter 
restrict the scope of protected original expression in these 
exhibits. These doctrines require a stricter, thin copyright 
standard of comparison to determine substantial similar-
ity as applied to most of the aspects of plastinated exhibits 
and such standard makes a copyright infringement claim 
more diffi cult, although not impossible.6

II. Originality in Plastinated Cadavers
A plastinated cadaver falls under the protection of the 

Copyright Act as a three-dimensional work composed of 
plastic that can be considered to be created for scientifi c 
or educational use.7 The originality requirement dictated 
by the Supreme Court in Feist Publications, Inc. v. Rural 
Telephone Service Co.8 is minimal—only a “modicum of 
creativity” is required for a work to be protected by a 
copyright9—however, not all aspects of a work may be 
considered when determining originality, as ideas, meth-
ods, facts, and scènes à faire10 are not protected.11

A Macabre Fixation: Is Plastination Copyrightable?
By Kirill Ershov
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found.41 This fi nding opens the door to any and all copy-
ing of these aspects of an author’s work because these are 
not considered a part of the author’s original expression. 
On the other hand, a fi nding of merger or scènes à faire 
in the context of a defense to infringement will preclude 
a fi nding of infringement under the considered circum-
stances only, but will not necessarily preclude all possible 
infringement of the merged or standard elements.42 Courts 
that have utilized these doctrines, in the context of a 
defense, have been reluctant to rule elements as per se un-
copyrightable.43 Viewing the issues as empirical matters, 
courts examine merger in terms of an author’s ability to 
portray an element without it being substantially similar to 
a plaintiff’s portrayal, and scènes à faire as similarities that 
emerge from duplication of ideas rather than expression.44

While it is tempting to think of the appearance and 
dimensions of plastinated tissues as elements that are 
either merging or standard, careful analysis will demon-
strate that these features do not fi t under either doctrine 
because they will not be considered to be a part of the 
author’s original expression. Neither Dan Chase nor Satava 
are directly analogous to this issue. In those cases, the fea-
tures ruled as uncopyrightable under merger and scènes à 
faire were found as such in deference to copyright policy. 
These courts were reluctant to give the author a monopoly 
over these features.45 Nevertheless, the features were 
viewed as products of the author’s original expression that 
may have been protected against direct copying through 
photography.46

Unlike the empirical policy-based determination in 
Dan Chase and Satava, determining whether appearance 
and dimensions of plastinated tissues can be considered 
as original is strictly conceptual. The answer depends on 
whether the appearance of plastinated tissues are attrib-
uted to the author or to the natural processes that cre-
ated them.47 Since these features were created by nature 
and cannot be credited to the author, they should not 
be considered a part of the author’s original expression 
and should be fi ltered out at the originality stage of the 
analysis.48

C. Originality in the Selection of the Plastinated 
Tissues

While an author of a plastinated cadaver cannot lay 
claim to the appearance of the organs and tissues that 
are revealed through dissection, an author may argue for 
ownership over the resulting arrangement and selection of 
the revealed tissues.

In Body Worlds, almost all of the cadavers are pre-
sented with the epidermal layer removed, revealing 
the musculature underneath. Some cadavers have their 
skullcaps partially severed and held open, akin to a lid on 
a tin jar, to reveal the brain within, while others expose the 
brain by complete removal of the skullcap. Some cadav-
ers incorporate cross-sectional cuts of the body illustrating 
the inner tissue layers.49 A cadaver of a pregnant female 
reveals the fetus inside through a left lateral abdominal cut 

ignore these features when determining either the extent 
of original expression in a work or when determining 
whether two works are substantially similar.27 In the Hart 
v. Dan Chase Taxidermy line of cases,28 the appearance of the 
sway of a fi sh mannequin’s tail was found to merge with 
the way fi sh tails sway in the water, and as a result, this 
feature was not attributable to the mannequin’s creator.29

Scènes à faire is a related doctrine, often used in realms 
of performing arts and literature.30 Under this doctrine, the 
work’s settings, themes, and genres have features— scènes 
à faire or standard elements—that are necessary for partic-
ular expression of the ideas.31 Since these elements are es-
sential for a proper expression of an idea, as with merger, 
courts ignore them when determining either the extent 
of original expression or when determining whether two 
works are substantially similar.32 Judge Learned Hand’s 
opinion in Nichols v. Universal Pictures Corp.33 is a classic 
example of the doctrine. Nichols involved recurring theme 
elements: a seemingly irreconcilable confl ict between two 
feuding families, love between the families’ children, fol-
lowed by marriage and eventual reconciliation.34 Judge 
Learned Hand found all of the above to be stock elements 
common not only to the plays in question, but also classics 
such as Romeo and Juliet.35

The interrelatedness of the doctrines of merger and 
scènes à faire is illustrated by the Ninth Circuit Court of 
Appeals’ approach in Satava v. Lowry,36 a case dealing with 
realistic glass-in-glass sculptural portrayals of jellyfi sh.37 
The court admitted that it could have decided the case on 
the merger doctrine, but instead applied the scènes à faire 
doctrine:

Our analysis above suggests that the 
“merger doctrine” might apply in this 
case. Under the merger doctrine, courts 
will not protect a copyrighted work from 
infringement if the idea underlying the 
copyrighted work can be expressed in 
only one way, lest there be a monopoly 
on the underlying idea. In light of our 
holding that Satava cannot prevent other 
artists from using the standard and ste-
reotyped elements in his sculptures, or the 
combination of those elements, we fi nd it 
unnecessary to consider the application of 
the merger doctrine.38

The court held that elements stemming from a jelly-
fi sh’s appearance in nature, such as the selection of tendril-
like tentacles, rounded bells, and bright colors, were 
standard elements necessary to portray a realistic jellyfi sh 
in a glass-in-glass sculpture.39

As noted, some courts have considered the doctrines 
of merger and scènes à faire as part of the originality 
analysis while others have instead chosen to view them as 
defenses to infringement.40 The application of the doc-
trines during an originality analysis will result in a fi nding 
of uncopyrightability if merged or standard elements are 
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information on the parties’ attorneys in its publication as 
one limited “by prior uses that render certain selections 
garden variety.”64

While a dissected cadaver is in no way a factual com-
pilation, the above reasoning is nevertheless applicable to 
its display because the plastinated cadaver’s author makes 
choices about which section of tissue to remove and the 
repositioning of the remaining tissues.

In Satava v. Lowry,65 the Ninth Circuit relied on Feist 
when analyzing glass-in-glass jellyfi sh sculptures as ar-
rangements of unprotectable elements taken from jellyfi sh-
es’ real life appearance in nature.66 The same analogy can 
also be applied to the resulting arrangement of exposed 
tissues on a plastinated cadaver. Similar to a standard ele-
ment in a jellyfi sh sculpture, the appearance of an exposed 
section of tissue is not by itself copyrightable, but the ar-
rangement of the remaining tissues may be copyrightable 
if suffi ciently creative.

After applying the Feist standard, the Satava court 
echoed the reasoning in Matthew Bender to determine that 
the arrangement of the standardized elements in a jellyfi sh 
sculpture was not original enough to warrant protection:

The combination of unprotectable ele-
ments in Satava’s sculpture falls short of 
this standard. The selection of the clear 
glass, oblong shroud, bright colors, pro-
portion, vertical orientation, and stereo-
typed jellyfi sh form, considered together, 
lacks the quantum of originality needed 
to merit copyright protection. These 
elements are so commonplace in glass-in-
glass sculpture and so typical of jellyfi sh 
physiology that to recognize copyright 
protection in their combination effectively 
would give Satava a monopoly on lifelike 
glass-in-glass sculptures of single jellyfi sh 
with vertical tentacles.67

The glass-in-glass industry standards, combined with 
jellyfi sh physiology, guided Satava’s arrangement rather 
than his own creativity.

In some respects, von Hagens is similarly constrained 
by human physiology and anatomy practice. He concedes 
that scientifi c principles take precedent over his artistic 
inclinations:

I am a scientist who embraces art, but not 
an artist who embraces science. “Body 
Worlds” stands at the intersection of 
science and art. If pressed to defi ne it, I 
would call it anatomical art—the aesthetic 
presentation of the body interior. I do not 
view the body as an art form, but as an 
anatomical specimen of great wonder.68

Von Hagens’s most popular selection conforms to 
anatomical standards—it presents the human body from 
a “skin-deep” perspective, where the epidermal layer is 

that removes the top layer of the musculature to expose 
the womb.50 Another cadaver illustrates sub-sections of 
muscle groups by separating and fanning out each indi-
vidual muscle tissue.51 Finally, one cadaver’s facial and ab-
dominal musculature are fanned out intending to resemble 
a fl asher’s open trench coat.52

Feist governs the originality analysis of these arrange-
ments. In Feist, the Supreme Court determined whether 
the arrangement of uncopyrightable facts could be copy-
righted. The case concerned compilations, specifi cally a 
directory of names in a phone book.53 The Supreme Court 
held that such compilation may be copyrightable, reason-
ing that: “[C]hoices as to selection and arrangement, so 
long as they are made independently by the compiler and 
entail a minimal degree of creativity, are suffi ciently origi-
nal that Congress may protect such compilations through 
the copyright laws.”54

While the Feist Court held that the requisite degree of 
creativity required for an arrangement to be considered 
original is minimal, it nevertheless emphasized that the ar-
rangement of unprotected elements “cannot be so mechan-
ical or routine as to require no creativity whatsoever.”55 
The Court stated that garden variety or routine selections 
lack the required creativity and held that an alphabetized 
directory of names in a phonebook is uncopyrightable.56

Matthew Bender & Co. v. West Publishing Co.,57 decided 
by the Second Circuit Court of Appeals, provides more 
guidance for determining whether a particular arrange-
ment can be considered suffi ciently creative. Matthew Bend-
er concerned a dispute as to whether the Copyright Act 
protected a publisher’s particular layout of public informa-
tion in a reporter of judicial opinions.58 The Court found 
that the manner the publisher chose to present information 
regarding the parties or procedural developments was 
insuffi ciently creative and therefore uncopyrightable.59 
The Court considered selection choices to be unprotected 
if guided by industry conventions instead of subjective 
judgments based on taste and value.60 It concluded by out-
lining the determinative factors to a selection’s originality 
under Feist: “In sum, creativity in selection and arrange-
ment therefore is a function of (i) the total number of op-
tions available, (ii) external factors that limit the viability 
of certain options and render others non-creative, and (iii) 
prior uses that render certain selections garden variety.”61

The Matthew Bender test captures the constraints by 
which an industry’s conventions limit an author’s selec-
tion choices. Applying the test, the Court viewed the 
original publisher’s choices on how to present legal infor-
mation regarding preceding and subsequent case history 
as severely limited to binary options under alternative cita-
tion rules.62 Choices of which procedural facts to include, 
such as choices to present information with regard to the 
parties, venues, dates, and arguments of decisions were 
found to be guided by the functional importance of that 
information and not the publisher’s creativity.63 Finally, 
the Court saw the original publisher’s decision to include 
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cular, and nervous systems. In a sense, these conventions 
are “garden variety” because they present information in 
a stereotyped or typical manner in accordance with a long 
practice of usage;74 nevertheless, anatomical constraints 
do not limit their use as severely as industry constraints 
limited publishers in Matthew Bender.

In “Reclining Pregnant Woman,” a pregnant woman’s 
womb and fetus are revealed through the removal of the 
left anterior mediolateral tissues of the abdomen.75 Cir-
cumstances do not condition this particular selection, as 
the womb and fetus could have been instead revealed 
in a number of alternate ways: through removal of right 
mediolateral tissues, through removal of abdominal tis-
sues along a transverse rather than sagittal plane, through 
removal of the anterior abdominal tissues in their entirety, 
or in another manner. Furthermore, unlike the publish-
ers in Matthew Bender, von Hagens selected the particular 
application of the anatomical convention via subjective 
judgments based on individual taste and value.76 He per-
sonally decided to expose the fetus by removing the left 
mediolateral tissues rather than those on the right side.77 
Consequently, von Hagens’s selection of tissues in accor-
dance with anatomical conventions cannot be considered 
insuffi ciently creative.

Even though anatomical conventions are not to be 
considered “garden variety” under Matthew Bender,78 that 
Court’s policy concerns nevertheless apply: “If both of 
these arrangements were protected, publishers of judicial 
opinions would effectively be prevented from provid-
ing any useful arrangement of attorney information for 
Supreme Court decisions that is not substantially similar 
to a copyrighted arrangement.”79 Von Hagens makes most 
of his selections in accordance with anatomical conven-
tions. Viewing particular anatomical conventions as von 
Hagens’s original expression would not only constrain 
his competitors in the plastinated-cadaver market, but 
also restrict the ability of others to convey anatomical 
information in other mediums such as illustrations, three-
dimensional computer renderings, models, and embalmed 
cadavers.

One common-sense solution to this dilemma entails 
a conception of anatomical conventions as scènes à faire. 
Under this approach, selections made in accordance with 
these conventions would be viewed as motivated by an 
author’s discretion, but at the same time be appropriately 
fi ltered out in a substantial similarity analysis.80

The selection and positioning of tissues in exhibits 
such as “The Flasher,” however, in which a cadaver’s 
abdominal musculature is fanned out to resemble an 
exhibitionist’s trench coat, cannot be attributed solely to 
anatomical convention. Consequently, such arrangements 
should be seen as original to the author.

D. Originality in the Positioning of Exhibits

Another avenue for claiming original expression is an 
argument based on the positioning of cadavers. In both 

removed to reveal the interconnected muscular tissues. 
On the other hand, in a minority of exhibits, von Hagens 
lets go of anatomical convention and is instead guided by 
aspects of his own personality, such as a tacky romanti-
cism in the heart-shaped lovers exhibit69 and a rather 
perverse sense of humor in “The Flasher.”70 The range of 
von Hagens’s expression rules out an all-encompassing 
characterization of an exhibit of his as either meeting the 
Feist originality standard or not.

After applying the Matthew Bender factors, it is clear 
that there are some aspects of von Hagens’s selections 
that are insuffi ciently creative, while others go above and 
beyond the minimal standards of creativity. It is also ap-
parent that a signifi cant portion of von Hagens’s exhibits 
do not strictly fi t into a Matthew Bender-like paradigm. The 
exhibits contain selections that are undoubtedly guided 
by anatomical conventions, but should not be considered 
insuffi ciently creative. Such selections should be treated in 
accordance with the scènes à faire doctrine and considered 
original, but fi ltered out during the substantial similarity 
analysis.

When portraying physiological systems in their 
entirety, the choices available to von Hagens are indeed 
severely limited. For example, there are only two ways to 
present the entire muscular system, by removing the epi-
dermal layer to present the muscular tissues supported by 
the skeleton71 or by removing both the overlaying skin and 
the underlying skeleton to isolate the tissues and present 
the muscular system independently of the body.72 Similar 
constraints apply to other physiological systems presented 
in their entirety. In one exhibit, von Hagens removes the 
skin and the musculature to contrast the nervous system 
against the skeleton; and in another, he presents the circu-
latory system as shaped by, but without, the underlying 
human form. These limitations conform to the constraints 
put forth in the Matthew Bender test, as analogous to a 
publisher’s choice between two standards of citation. As 
such, these selections lack the minimal degree of original-
ity required for protection.

The majority of dissection choices utilized by von 
Hagens fail to strictly conform to a Matthew Bender analy-
sis. Anatomical practice has been evolving since the days 
of Leonardo da Vinci, with its methods perfected by 
generations of practitioners in order to present anatomical 
information in a succinct way that refl ects fundamental 
physiological principles. Conventions of dissecting the 
body have developed in accordance with fundamental 
principles, such as the fact that most of the structures of 
the human body are mirror image refl ections of each other 
when viewed across the vertical plane that separates the 
body into left and right halves.73 This plane is known as 
the sagittal plane. There are other divisions such as the 
coronal plane, which divides the body into anterior and 
posterior halves (front and back), and the transverse plane, 
which divides the body into the top and bottom. Another 
convention divides the tissues into systems in accordance 
with their functions, such as respiratory, digestive, mus-
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Similar analysis can be performed on the “The Hur-
dler”100 exhibit. The issue is this: In terms of limb position-
ing, is it possible to produce a range of hurdling cadavers 
without their limb positioning being substantially similar 
to one another? The analysis must be done within a par-
ticular stage of a runner clearing a hurdle. Even though 
limb positions differ signifi cantly across the various stages, 
it would be poor public policy to allow an author to copy-
right a depiction of a particular hurdling stage. Portrayals 
of any stage of the motion will be substantially similar to 
one another; the angle of the body in relation to the ground 
and the angles between the legs and the arms will all be 
alike. As in Dan Chase, there will be some differentiation—
the various angles will not be perfectly aligned and the 
positioning of feet or wrists may be different—but these 
variations will not be signifi cant enough to cut against 
substantial similarity.101 These details, however, may be 
protected against direct copying through a medium such 
as photography.102

The scènes à faire and merger doctrines are inter-
changeable in some, but not all, contexts. Some features 
that will be considered to merge are nevertheless too 
unique to be considered standard elements. A good 
example of this is “The Runner,” an exhibit in which a 
running cadaver’s muscles are detached from the limbs 
and positioned to resemble a rooster’s puffed out feath-
ers.103 Such positioning can only be considered as standard 
on a rooster and only when it comes to its feathers. This 
positioning would nevertheless be considered to merge 
because there are only two ways to achieve such an effect: 
to detach the muscles at their connections to the top parts 
of the limb bones as it is done on “The Runner,” or alter-
natively to detach them at their connections to the bottom 
parts of the limb bones.

E. Assessment of the Idea and Expression Dichotomy

Apart from fi ltering out individual aspects, such as 
athletic positions and dance movements, applying the 
idea and expression dichotomy to fi lter out unprotectable 
elements becomes almost untenable when dealing with 
complex exhibits in their entirety. Merger and scènes à 
faire become functions of the generality of the idea being 
portrayed.104

If we view “The Relay Runner”105 exhibit as express-
ing the idea of a cadaver’s skeleton handing off a relay 
baton to its “muscle man,”106 then we have no choice but 
to consider most of the aspects of the exhibit as merging 
with the underlying idea. This idea cannot be expressed 
without positioning the skeleton behind the “muscle man” 
and one of the skeleton’s limbs extended forward to hand 
off the baton to the “muscle man,” who has one of his 
arms extended backwards. Consequently, a competing 
exhibit incorporating these features will not be considered 
to be infringing.

Yet if the idea is captured more generally, such as “an 
athletic interaction between two independently supported 
tissue layers of the same cadaver,” then almost none of the 

Hart v. Dan Chase Taxidermy81 and Satava v. Lowry,82 the 
courts allowed for original expression in the positioning of 
the sculptural works: “Part of each mannequin is the art-
ists’ conception of what the animal is doing and how that 
animal would appear while doing that activity. Thus the 
gestures, pose, attitude,… all represent the artists’ expres-
sion of the particular animal,”83 and “[Satava] has made 
some copyrightable contributions: the distinctive curls of 
particular tendrils [and]…the unique shape of jellyfi shes’ 
bells. To the extent that these and other artistic choices 
were not governed by jellyfi sh physiology or the glass-
in-glass medium, they are original elements that Satava 
theoretically may protect through copyright law.”84

Similarly, the positioning of von Hagens’s exhibits will 
be protected (barring expression that will be considered as 
unoriginal or that will be ignored in a substantial similar-
ity analysis due to policy reasons). Ownership of ideas 
runs contrary to fundamental principles of copyright. Just 
as the idea of depicting a jellyfi sh swimming in its natural 
surroundings is part of the public domain,85 so too is an 
idea to portray a cadaver engaged in a particular hu-
man activity. Von Hagens portrays cadavers engaging in 
athletics,86 embracing each other,87 posing for an invisible 
artist,88 and indecently exposing themselves to a stranger.89 
Von Hagens is unable to use copyright to preclude others 
from portraying these ideas.90

In addition, some aspects of his portrayal of these 
ideas will not be considered in a substantial similarity 
analysis in accordance with merger and scènes à faire 
doctrines. Aspects that will be considered as necessary for 
a portrayal of a particular idea—such as limb positioning 
corresponding to a hurdler clearing a hurdle—are not pro-
tected as standard elements required for such a portrayal. 
In Satava, the vertical orientation of jellyfi sh in the glass-in-
glass sculptures was so considered because jellyfi sh swim 
vertically.91 In Reece v. Island Treasures Art Gallery, Inc.,92 a 
district court in the Ninth Circuit considered whether a 
stained glass image infringed on a photographer’s depic-
tion of a native Hawaiian hula dancer.93 The court held 
that positioning of the dancer’s limbs was not protected 
because it constituted a standard hula dance movement.94

The same features can be fi ltered out of a substantial 
similarity via merger. Merger analysis is empirical; it deter-
mines whether it is possible to portray an idea in various 
ways so that particular features will not be substantially 
similar to one another among various portrayals. If such 
similarity is unavoidable, then these features merge with 
the underlying idea. In the Dan Chase line of cases,95 the 
courts found the sway of the taxidermic fi sh tails to be the 
only distinguishing feature of the underlying mannequins 
used to mount them.96 Upon remand of its initial deci-
sion, the District Court examined a range of specimens in 
order to determine merger.97 While the court found minor 
differences in the sway of the fi sh tails, it nevertheless de-
termined that it was impossible to produce a realistic sway 
without it being similar to a sway found in other speci-
mens.98 The Circuit Court affi rmed this reasoning.99
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idea expressed even in seemingly straightforward works 
such as the “The Relay Runner.” One cannot be sure if, 
when composing this exhibit, von Hagens was conscious 
of interactions between different layers of a person’s body 
or if his conception specifi cally involved an athletic skel-
eton. Consequently, an infringement analysis centered on 
the idea and expression dichotomy, examining whether a 
competing exhibit borrowed von Hagens’s abstract ideas 
or his specifi c expression of them, is as likely to be deter-
mined on formulations of ideas that have never crossed 
von Hagens’s mind as on those that have. Furthermore, 
when it comes to visual art it is also diffi cult to separate 
the work from the idea that it is intended to portray: “an 
artist’s idea, among other things, is to depict a particular 
subject in a particular way.”111

Some courts have followed the above reasoning to 
conclude that the idea and expression dichotomy is not 
useful or relevant when applied to visual art.112 Such 
courts translate discussions of ideas behind visual works 
as concerning discussion of those works’ subject mat-
ters.113 This approach provides the ground work for an 
infringement analysis—“description of the subject at a 
level of generality suffi cient to avoid implicating copy-
right protection”114—without guessing about the nature 
of the ideas that the author intended to depict. If the two 
works can be said to depict the same subject matter, then 
the analysis can be advanced by determining if the defen-
dant’s work infringed by portraying the subject matter in a 
substantially similar way to the plaintiff’s.115

In Mannion v. Coors Brewing Co., the subject matter of 
the plaintiff’s photograph depicted a black man in a white 
T-shirt, wearing an extensive amount of jewelry around 
his neck and on his hands, with his hands held together in 
front, resting at the top of his pants, photographed against 
a cloudy sky background. The court described the por-
trayed subject matter as “a young African American man 
wearing a white T-shirt and a large amount of jewelry.”116 
The court found the cloudy sky, the subject’s pose, and 
the white T-shirt to be standard elements that are not 
copyrightable in and of themselves. However, when these 
features are present and are arranged in a specifi c man-
ner, the court found that they contribute to the plaintiff’s 
original way of depicting the subject matter and may be 
copyrightable.117

In accordance with the reasoning above, the concep-
tion of the subject matter portrayed in “The Relay Runner” 
should be a description general enough to be depicted in 
another exhibit without necessarily infringing on the origi-
nal. One must also be mindful that, when it comes to the 
subjects of plastination exhibits, an author’s creativity is 
limited by the application of the merger and scènes à faire 
doctrine to the dissection of individual cadavers. Thus, if 
the originality of the author’s choice is to be protected by 
the description at the subject level (i.e., the level of an indi-
vidual cadaver), the description should be general enough 
so that the dissection choices would not be interpreted 
as standard elements. Otherwise, with the subject matter 

features can be considered as merging, and any set of posi-
tions between a skeleton and a “muscle man” portraying a 
relay may be considered as infringing.

Judge Learned Hand addressed a similar concern in 
Nichols v. Universal Pictures Corp., the case that rooted the 
scènes à faire doctrine: 

Upon any work, and especially upon a 
play, a great number of patterns of in-
creasing generality will fi t equally well, as 
more and more of the incident is left out. 
The last may perhaps be no more than the 
most general statement of what the play 
is about, and at times might consist only 
of its title; but there is a point in this series 
of abstractions where they are no longer 
protected, since otherwise the playwright 
could prevent the use of his “ideas,” to 
which, apart from their expression, his 
property is never extended. Nobody has 
ever been able to fi x that boundary, and 
nobody ever can.107

This passage is often cited to convey the arbitrari-
ness implicit in the line drawing required by the idea and 
expression dichotomy.108 Nevertheless, Judge Hand saw 
such arbitrariness as implicit to law in general and did 
not see it as a reason to not distinguish between idea and 
expression.109

The problem in the context of “The Relay Runner,” 
however, is not the arbitrariness of choosing which level 
of generalization describes the author’s idea expressed in 
the exhibit; it is the arbitrariness of the formulations of the 
ideas themselves. Both the idea and expression dichotomy 
and Judge Hand’s abstraction discussion are rooted in the 
originality analysis of literary works and cannot be suc-
cessfully applied to visual art.110

For literary works, the abstractions are a useful tool 
because (1) they mirror the writing process, moving from 
the general to the specifi cs of an abstract plot, and (2) it is 
likely that most people would agree on the descriptions 
of each level of generality. It is also likely that most would 
agree that Romeo and Juliet is (a) most generally, a tragedy, 
(b) more narrowly, a play about the circumstances of indi-
viduals’ lives determined by surrounding events that are 
out of their control, and (c) even more specifi cally, about 
the doomed love of two young people on opposite sides 
of a violent family feud. The narrower formulations, such 
as those found under (c), are still considered ideas in the 
public domain because there are still an infi nite number 
of ways in which they can be brought to life. It is likely 
that people are accustomed to abstracting such generaliza-
tions from the details of specifi c plays or novels in order to 
compare different works or to see how one work may have 
infl uenced another one.

Such generalizations do not carry over to visual art 
as easily. In visual art there may be no agreement over the 
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the coronal plane while also fanning out some of the upper 
arm musculature in a similar fashion.121

If the subject matter is formulated as “a cadaver’s 
musculature fanned out to resemble a fl asher’s coat,” then 
von Hagens’s twisted but ingenious expression of this idea 
would almost necessarily be seen as merging. There are a 
limited number of ways to use the musculature to produce 
such an effect. If, on the other hand, a more general formu-
lation is used, such as “a cadaver positioned in such a way 
as to resemble a fl asher exposing himself,” then there is a 
wide range of possible expressions. 

III. Infringement in Context
This section considers infringement issues in the 

context of analyzing similarly dissected and positioned 
plastination exhibits from competing shows. This article 
compares cadavers created by von Hagens exhibited at a 
Body Worlds exhibition with cadavers created by Premier, 
a competitor in the plastinated cadaver market. For the 
purpose of this analysis, von Hagens’s exhibits are as-
sumed to be the original work and Premier’s to be the 
potentially infringing work.

The question in each instance is whether an author 
would be successful in establishing infringement in a 
potential copyright suit. Fair use will not be considered. 
Analysis will center on a plaintiff’s ability to prove the 
copying of original elements of copyrighted work. Is-
sues such as originality, copyrightability and substantial 
similarity will be considered, with sub-issues, such as an 
original author’s compliance with statutory formalities 
and access of the potential infringer being assumed as 
established.122

Appropriation is actionable only if it rises to the level 
of substantial similarity. In other words, if a work is not 
substantially similar, then it is not infringement. Federal 
circuits take slightly different approaches to this matter, 
many of which utilize some form of the “ordinary observer 
test.”123 This test fi lters out unprotected expression prior to 
determining if “the ordinary observer, unless he set out to 
detect the disparities, would be disposed to overlook them 
and regard [the works’] aesthetic appeal as the same.”124 
The following sections analyze substantial similarity under 
this formulation.125

A. “The Relay Runner”

This article has previously discussed von Hagens’s 
“The Relay Runner” exhibit and has argued that the sub-
ject matter of this exhibit should be formulated as “two tis-
sue levels of a cadaver engaged in a relay race” to protect 
the author’s dissection choices from being fi ltered out un-
der a narrow formulation.126 Bodies Revealed, a plastina-
tion show run by Premier, fi elds a similar exhibit utilizing 
a separately positioned skeleton and “muscle man” from 
the same cadaver, connected at the fi ngertips, as if the two 
forms are spinning around each other.127

described as “a skeleton and a ‘muscle man’ of the same 
cadaver engaged in a relay race,” a competitor’s dissection 
choices become so constrained that public policy would 
require the original author to lose protection over his selec-
tions. Both the skeleton and the “muscle man” become 
standard elements, and the originality analysis focuses on 
the positioning of the subjects rather than on the subjects 
themselves.

Such an approach, however, would be contrary to the 
principles of plastination. In plastination exhibits, the anat-
omy of the cadavers is equally, if not more, important than 
the positioning. Von Hagens uses the positioning to bring 
attention to the specifi c anatomical concepts he wishes to 
present to the public. He explained to a reporter: “It has 
always been my intention to share this treasure with those 
outside the medical world. As an educator, I always knew 
that for an anatomical exhibit to resonate with the public, 
I had to use a heightened sense of aesthetics to capture the 
viewer’s imagination.”118

Consequently, the formulation of the subject matter 
should protect the originality of a dissection selection as 
well as the choice of positioning. A formulation like “two 
tissue layers of a cadaver engaged in a relay race” would 
allow another author to use the positioning of a relay 
runner to alternatively comment on the anatomy of the 
cadaver. For example, an author could use such position-
ing to contrast the anatomies of the nervous and circula-
tory systems without infringing on the original expression 
in “The Relay Runner.” On the other hand, another author 
who, like von Hagens, wanted to contrast the musculature 
with the skeleton beneath it could safely do so by utilizing 
a different position.119

This approach to the level of generality does not 
award the original author an exclusive right to use certain 
dissection choices in specifi c positions. Rather, it prevents 
these dissection choices from being fi ltered out as standard 
elements, enabling a court to utilize them in a substantial 
similarity analysis. For example, a substantial similar-
ity analysis between two exhibits of “a cadaver playing 
chess”120 will consider the fact that in both exhibits the 
brain is exposed. This would not be the case with a nar-
rower formulation of the subject matter portrayed in the 
exhibits, such as “a cadaver with its brain exposed playing 
chess.”

Such a formulation would also serve to protect some 
of von Hagens’s most original exhibits. In “The Flasher,” 
a cadaver’s musculature is separated from the skeleton 
and fanned out to resemble the opened raincoat of a man 
who is indecently exposing himself. The musculature of 
the skull is split along the sagittal plane from the frontal 
top of the skull to the base at the neck. It is then separated 
from the skull and fanned out parallel to the coronal plane 
and attached only to the back of the head, resembling 
the “popped-open” collar of a raincoat. The front of the 
opened raincoat is mimicked by splitting the lower back 
muscles along the spine and fanning them out parallel to 
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the spine into the pelvis. “The Thinker” involves a skinned 
cadaver, positioned in the pose of contemplation à la Ro-
din’s classic of the same name.137 Its brain is exposed and 
dissected to display the two sides, and the spinal column 
is also exposed with nerve fi bers running from the spine 
into the skull.

“The Chess Player” and “The Thinker” have mul-
tiple similarities. Both cadavers are seated and positioned 
crouching forward in front of a chess board; both brains 
are exposed via a removal of the skull cap above the 
orbital ridge; both have had the muscle tissues of the back 
removed in a similar manner, exposing the spinal column 
in its entirety; and both exhibits show nerve fi bers running 
from the spinal column to the brain through the skull.

When considering such similarities, courts give stan-
dard or merging elements weaker protection known as 
“thin copyright.”138 As these common elements are neces-
sitated by the idea they are expressing, their comparison is 
done via a virtual identity standard: similarities caused by 
the underlying idea are ignored, and only identities caused 
by direct copying are considered. Since the appearance of 
the cadavers will be seen as composed of standard dissec-
tion choices, such as complete removal of the skin to reveal 
the entire musculature, removal of the skull cap above 
the orbital ridge to expose the brain, and removal of back 
musculature to reveal the spine, courts will likely focus on 
the differences between these dissections and ignore the 
similarities.

In Reece, when comparing the similarities between a 
plaintiff’s photograph of a Hawaiian hula dancer and a de-
fendant’s stained-glass window portraying a hula dancer 
in the same position, the court fi ltered out the majority 
of the similarities through a “thin copyright” approach, 
viewing them as necessitated by decisions to portray 
similar underlying ideas.139 Looking for virtual identity, 
the court emphasized the minute differences in the dress, 
hair length, and the angle of the positioning of the hula 
dancers’ bodies as evidence that the similarities were not 
caused by direct copying.140 Similarly, the differences be-
tween the “The Chess Player” and “The Thinker” will like-
ly be emphasized over the similarities. In “The Chess Play-
er,” the left parietal lobe of the brain is revealed through 
the left side of the skull musculature that is fl apped open 
with the underlying bone removed.141 In “The Thinker,” 
the skin below the skull and the musculature below the 
orbital ridge are left intact; instead, incisions are made into 
the exposed brain on both sides, displaying deep brain 
tissue. 142 There are also differences in the way the spinal 
columns are revealed. To expose the spine on “The Think-
er,” a smaller area of muscular tissue is removed than on 
“The Chess Player.” “The Chess Player” exhibits more of 
the spine at its juncture with the pelvis, with nerve fi bers 
exposed in this area, whereas in “The Thinker,” they are 
not.143 In terms of the positioning of the cadavers, courts 
will likely emphasize that the two cadavers are positioned 
differently because “The Chess Player” reaches toward a 
chess board on the table and “The Thinker” contemplates 

Unquestionably, Premier’s exhibit contains elements 
that are similar to “The Relay Runner”; both exhibits 
contain a cadaver’s skeleton and “muscle man” interact-
ing with each other.128 Premier’s contrast between the 
anatomy of a cadaver’s skeleton with its “muscle man,” 
portrayed as a physical interaction between the two, may 
be viewed as an element taken from “The Relay Runner” 
exhibit. While von Hagens does not have a monopoly over 
the dissection choice to remove all of a cadaver’s tissues 
to reveal a skeleton or the dissection choice to isolate the 
muscle tissue as a “muscle man,” his use of these two 
standard elements can be protected if suffi ciently original. 
Both Second and Ninth Circuit courts have protected such 
compilations.129

Unfortunately for von Hagens, Premier’s appropria-
tion of this contrast will not be viewed as infringement. 
If approached in terms of the idea and expression dichot-
omy, Premier can be seen as appropriating von Hagens’s 
idea to contrast a cadaver’s inner tissue levels but not its 
expression. Premier is expressing the idea of the contrast 
differently. In both, a skeleton and a “muscle man” are 
interacting, but these interactions are not enough alike 
to rise to the level of substantial similarity; one involves 
athletics and the other looks like an exercise of affection or 
play.130 Courts often point out that the existence of differ-
ences between two works will not protect a plagiarist who 
appropriated another’s expression.131 Yet, when deter-
mining whether a reasonable observer will fi nd the two 
works substantially similar, courts also resort to compiling 
laundry lists of appropriately weighted132 differences and 
similarities between the two works.133 As Premier express-
es the idea of von Hagens’s work in a different way, the 
differences in expressions will overwhelm any similarities. 
A court would be able to point to differences in the posi-
tioning of the cadavers, the presence of other objects (i.e., 
the baton), and the mood evoked by the two exhibits (i.e., 
competition in one and affection in the other) to fi nd that 
the two are not substantially similar.

Alternatively, if the idea and expression dichotomy 
is rejected and the analysis is performed in terms of 
subject matter, as advocated for in Coors Brewing Co., the 
differences in the subject matters portrayed in the two 
works—“two tissue levels of a cadaver engaged in a relay” 
and “two tissue levels of a cadaver displaying affection 
through physical interaction”—will preclude a substantial 
similarity fi nding.134

B. “The Chess Player”

A more intriguing comparison can be made between 
von Hagens’s “The Chess Player”135 and Premier’s “The 
Thinker.”136 The subject matter of both exhibits can be for-
mulated as “a cadaver playing chess.” “The Chess Player” 
involves a seated, skinned cadaver, with its arms on a table 
about to move a chess piece on a board in front of him. The 
cadaver’s brain and spinal cord are exposed, along with 
the left parietal lobe of the brain; nerve fi bers are visible 
that run from the spine into the skull and from the base of 
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There is no systematic approach to determining when 
similarity in an arrangement is suffi cient for substantial 
similarity in the work as a whole. Such suffi ciency seems 
to exist when the arrangement pattern of the infringing 
work so closely approximates that of the original as to con-
vince a reasonable viewer that aesthetic appeal of the two 
works is the same. The pervasiveness of the similarities in 
the main characters, plot developments, theme, and setting 
were decisive in Metcalf.157 Similarly, in Coors Brewing Co., 
the court was persuaded by the similarities in almost every 
dimension that a photograph could be original, including 
the appearance and positioning of the subject, lighting, 
camera angle, and setting.158 Such pervasiveness is also 
present in Reece, yet it had no impact on the analysis; the 
court simply acknowledged it and then moved on:

Each captures a woman performing hula 
on the beach, kneeling in the sand in the 
midst of an ‘ike movement, with the right 
arm outstretched and an open left hand 
against the face. The women are each 
adorned in the traditional hula kahiko 
fashion and their long dark hair fl ows 
behind them. And each image presents 
the woman from the same angle and ori-
entation, from a perspective that is facing 
the left side of her body, as if in profi le. 
Yet aside from these similarities, the court 
cannot say that these two images are 
“substantially similar” under established 
legal principles.159

It is likely that, as in Satava, the court found the 
arrangement as a whole to be standard, dictated by the 
subject matter, and to be ignored in a substantial similarity 
analysis.

Most works portraying traditional Hawaiian hula 
dancers are likely to involve traditional garb and move-
ments, as well as the beach, the surf, and the ocean. Con-
sequently, a generalization can be elicited from the above 
comparisons that a compilation of standard elements can 
fi gure into a substantial similarity analysis. The compila-
tion itself, however, must not be viewed as standard or as 
merging with the subject matter or the medium in which it 
is portrayed.

The combination of the chessboard and a cadaver 
in a sitting position will either be seen as too abstract to 
warrant protection, as in Funky Films, or as standard, as in 
Reece and Satava. With regard to the similarities in the dis-
sections of the cadavers, the limited number of dissection 
choices utilized in the original exhibit makes it unlikely 
for a court to view the choice to use those particular dis-
sections and not others as an original compilation. If a 
cadaver’s dissection involved a higher number of dissec-
tion choices, resulting in a more intricate arrangement, 
then it would be more likely that the appropriation of a 
large number of these dissection choices would result in a 
fi nding of pervasive similarities, as in Metcalf. In the case 

the board from a distance with its hands on the chin and 
the knee.144 Any similarities between the two positions will 
be seen as caused by human dynamics and gravity and are 
unlikely to be considered.

Von Hagens’s strongest claim for infringement will be 
to argue that his combination of the standard elements in 
“The Chess Player” should be entitled to protection. Spe-
cifi cally, that it is a skinned cadaver, seated and crouching 
near a chess board with its brain exposed by a separation 
of the skull above the orbital ridge and its spinal column 
with the nerve fi bers exposed, running from the spinal 
column to the brain through the skull.145 In “The Thinker,” 
the same elements are combined in a similar fashion.146

Courts have previously entertained such arguments. 
In Sheldon v. Metro-Goldwyn Pictures Corp.,147 Judge 
Learned Hand of the Second Circuit Court of Appeals 
approached a playwright’s combination of unprotect-
able stock elements as a protectable compilation.148 More 
recently, as discussed earlier, this approach was applied 
to photography in Coors Brewing Co.: “Other elements 
arguably in the public domain—such as the existence of 
a cloudy sky, Garnett’s pose, his white T-shirt, and his 
specifi c jewelry—may not be copyrightable in and of 
themselves, but their existence and arrangement in this 
photograph indisputably contribute to its originality.”149 
The case did not address the thin copyright/virtual iden-
tity standard as the defendant’s depiction of the elements 
would not have risen to that standard. Ultimately, the 
defendant’s photograph was found to be substantially 
similar.150 One may conclude that copying a selection 
of standard elements can be suffi cient for a fi nding of 
substantial similarity, even if the similarity between the 
standard elements does not rise to the virtual identity 
standard.

The Ninth Circuit has taken a similar approach to 
viewing the selection of standard elements as copyright-
able if the compilation is suffi ciently original. In Funky 
Films, Inc. v. Time Warner Entertainment Co.,151 concerning 
the potential appropriation of a script’s characters and plot 
elements, it stated, “At a very high level of generality, both 
works share certain plot similarities…. But ‘[g]eneral plot 
ideas are not protected by copyright law ….’”152 On the 
other hand, in Metcalf v. Bochco,153 the court reached the op-
posite conclusion and found: “[T]he presence of so many 
generic similarities and the common patterns in which 
they arise do help the [plaintiffs].”154 In Reece, the court 
acknowledged that the defendant’s stained-glass window 
was similar to the plaintiff’s photograph in capturing a 
Native Hawaiian woman on the beach performing a hula 
movement in traditional garb, similarly oriented and 
presented from the same angle, but chose to ignore these 
elements when determining substantial similarity.155 In 
Satava, the court found the subject matter and the medium 
chosen by the plaintiff, the glass-in-glass jellyfi sh sculp-
tures, to be so restrictive as to deny the plaintiff originality 
in his combination of unprotectable elements.156
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Consequently, the similarity between the corresponding 
segments will be considered under the thin copyright 
standard.

The similarity between the ring segments is striking. 
Each part of the body on both cadavers is broken into 
the same number of segments, with each corresponding 
segment revealing the same tissue layer. Furthermore, the 
relative width of the individual segments appears to be 
nearly identical. Another striking similarity is between the 
dangling kneecaps hanging from the upper part of each 
cadaver’s tibia. With respect to the appearance of the cor-
responding tissue segments, the two cadavers are virtually 
identical, with the similarity being pervasive through-
out. Consequently, Premier’s cadaver may be viewed as 
substantially similar to “The Star Warrior” as a matter of 
law, meaning a reasonable observer will think of the two 
exhibits as having the same aesthetic appeal. Differences 
between the two exhibits exist, but are minor. “The Star 
Warrior” has all of the abdominal organs removed, while 
they are exposed in Premier’s exhibit. In addition, the right 
eye of “The Star Warrior” is closed while the right eye on 
the Premier exhibit is open. These dissimilarities are irrel-
evant since “no plagiarist can excuse the wrong by show-
ing how much of his work he did not pirate.”164

IV. Conclusion
Both the medium and the subject matter restrict the 

scope of protected original expression in plastinated 
exhibits. As the dimensions and appearance of the dis-
sected tissues will be considered uncopyrightable products 
of discovery, original expression will only extend to an 
author’s dissection choices and to the positioning of the 
cadavers. The doctrines of merger and scènes à faire fur-
ther restrict the scope of copyrightable subject matter with 
many of an author’s dissection and positioning choices 
being fi ltered out during a substantial similarity analysis. 
This makes it diffi cult to sustain an infringement suit by a 
plastinated exhibit author against a competing exhibition. 
Infringement can still be found, however, if the original 
dissection or positioning choices such as in “The Flasher” 
and in “Heart Shaped Lovers” are appropriated. Further-
more, a claim can be based on appropriation of an original 
arrangement of standard elements as long as this arrange-
ment is not on its own seen as standard like that in “The 
Chess Player.” It must also be noted that even if choices or 
arrangements are seen as standard, infringement can still 
be found if similarity between exhibits reaches the “virtual 
identity standard” as between “The Star Warrior” and its 
Premier counterpart.

Endnotes
1. For a biography of von Hagens and a description of the creation 

of Body Worlds, see Gunther von Hagens: A Life in Science, Body 
Worlds, http://www.bodyworlds.com/en/ gunther_von_hagens/
life_ in_science.html (last visited July 21, 2010).

2. For a detailed description of the plastination process, see Gunther 
von Hagens et al., Review Article, The Current Potential of 
Plastination, ANAT EMBRYOL (1987) 175:411.

at hand, the similarity of choosing to expose both the brain 
and spinal columns in a similar manner may contribute to 
a reasonable observer fi nding the same aesthetic appeal, 
but this alone would not be determinative.

As for the comparison of the individual elements—
such as the positioning of the sitting cadavers’ bodies, the 
dissection choices of removing the cadavers’ skin, and 
exposing the brain and spinal column—each comparison 
requires a thin copyright/virtual identity analysis because 
all of the elements can be considered standard. Since none 
of these elements are virtually identical to each other, no 
substantial similarity will be found.

C. “The Star Warrior”

“The Star Warrior” is an exhibit comprised of a male 
cadaver positioned standing up, slightly bending forward 
with his hands on his hips. His tissues are dissected into 
ring-like segments and are separated along transverse 
planes throughout the body. Some segments consist of 
skin with all the tissues underneath; other segments have 
only the skin removed; and still others have both the skin 
and the muscle layers removed to reveal bone and inner 
organs.160 Premier presents a remarkably similar exhibit 
in its Bodies Revealed show.161 The tissue segmentation 
on both cadavers is nearly identical: three rings of skin 
positioned in identical places on each cadaver’s head, with 
tissues between the skin rings similarly dissected and the 
same layer of tissue removed in corresponding segments 
of the cadavers’ heads. The pattern is repeated on the rest 
of the cadavers’ bodies, with each cadaver being divided 
into nearly identical segments. The exposed fl esh presents 
another similarity: the skin is sagging and wrinkled, while 
the exposed muscles are thin and atrophied, so it appears 
that both exhibits are comprised of bodies of elderly men. 
The positioning of the cadavers is slightly different, with 
the arms of Premier’s hanging loosely and slightly in 
front of the body while von Hagens’s “Star Warrior” has 
his hands on his hips. The left eye of “The Star Warrior” 
is closed while the right eye looks wide open because its 
eyelids have been removed.162 Premier’s exhibit incorpo-
rates the same effect but slightly differently; the left eyelid 
is left intact in the open position while the right eyelid is 
completely removed.163

These exhibits are peculiar because, unlike the major-
ity of the exhibits, their most distinctive feature is their 
dissection pattern rather than their positioning of the 
cadaver. Accordingly, the formulation of the subject matter 
portrayed should concern the dissection rather than the 
positioning. Any description akin to “a cadaver with its 
tissues segmented into rings” would be appropriate.

The individual ring segments should be conceived 
of as standard elements. A court seems unlikely to give 
protection to this particular form of dissection. When look-
ing at the cadavers as a whole, the pattern of alternating a 
skin segment with segments that reveal muscle and bone, 
or only bone, should be viewed as merging with the idea 
to segment the body into alternating skin, fl esh, and bone. 
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substantial similarity. Although the subject of much confusion, the 
better view construes it as the latter, evaluating the inseparability 
of idea and expression in the context of a particular dispute, rather 
than attempting to disqualify certain expressions from protection. 
Thus construed, similarity of expression, whether literal or 
nonliteral, which necessarily results from the fact that the common 
idea is only capable of expression, in more or less stereotyped form, 
will preclude a fi nding of actionable similarity. Id.

28. In this line of cases the District Court originally found the fi sh 
mannequins to be merely utilitarian and to not contain any 
copyrightable features. The Circuit Court vacated this decision, 
fi nding that the mannequins were indeed copyrightable sculptural 
works. On remand the District Court found that the copyrightable 
features of the mannequins merged with their underlying idea—the 
fi sh’s appearance in nature. The Circuit Court then affi rmed this 
reasoning. Hart v. Dan Chase Taxidermy Supply Co., 884 F. Supp. 71 
(N.D.N.Y. 1995) (regarding mannequins used to mount animal 
carcasses), vacated, 86 F.3d 320 (2d Cir. 1996), remanded to 967 F. 
Supp. 70 (N.D.N.Y. 1997), aff’d, 152 F.3d 918 (2d Cir. 1998).

29. Id.

30. See 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][4].

31. Id.

32. See Ets-Hokin v. Skyy Spirits, Inc., 225 F.3d 1068, 1082 (9th Cir. 2000) 
(citing 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][3]).

33. 45 F.2d 119 (2d Cir. 1930). The doctrine of “scènes à faire” was not 
known as such at the time of this opinion.

34. Id.

35. Id. at 122.

36. 323 F.3d 805 (9th Cir. 2003).

37. Id.

38. Id. at 812 n.5 (internal citation omitted).

39. Id. at 811.

40. See 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][3] & nn.163.12-
168.

41. Id.

42. Id.

43. Id.

44. 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][3] & nn.180-182. 
As was remarked above concerning merger, this doctrine does not 
limit the subject matter of copyright; instead, it defi nes the contours 
of infringing conduct. Labeling certain stock elements as “scenes a 
faire” does not imply that they are uncopyrightable; it merely states 
that similarity between plaintiff’s and defendant’s works that are 
limited to hackneyed elements cannot furnish the basis for fi nding 
substantial similarity. Id.

45. Id.

46. See, e.g., Satava, 323 F.3d at 812 (“[Satava] has made some 
copyrightable contributions: the distinctive curls of particular 
tendrils; the arrangement of certain hues; the unique shape of 
jellyfi shes’ bells. To the extent that these and other artistic choices 
were not governed by jellyfi sh physiology or the glass-in-glass 
medium, they are original elements that Satava theoretically may 
protect through copyright law.”); Hart v. Dan Chase Taxidermy 
Supply Co., 967 F. Supp. 70, 73 (N.D.N.Y. 1997) (“Both these models 
are similar in proportion, appearance, and tail [sway] to both 
the Plaintiffs’ and the Defendant’s model. The Chandler model, 
however, has a slight back-curve to the tail and a less pronounced 
pectoral fi n butt.”).

47. The Feist standard requires that copyrightable features be original 
to the author. See supra Part I.A.

48. Such features will be considered as products of discovery. See supra 
Part I.A.

49. Ex. Q.

50. Ex. A.

51. Ex. B.

3. See CorpseShow.info, Homepage, http://www.corpseshow.info/
body_worlds_4_industry. html (available on Jan. 10, 2010, link not 
available as of July 21, 2010).

4. Plastination Co. Inc., v. Premier Exhibitions, Inc., No. 1:05-cv-0594, 
2005 WL 516253 (N.D. Ohio, Feb. 16, 2005).

5. R. Robin McDonald, Bodies Draw Suits on Contracts, Copyrights: 
Atlanta Exhibitor’s Case Illustrates Fierce International Competition, 
FULTON COUNTY DAILY REP., Apr. 20, 2006, at 1.

6. Fair use is not considered in this paper.

7. 17 U.S.C. § 102(a)(5) (2009); id. § 101 (referring to “Pictorial, 
graphic, and sculptural works”). A plastinated cadaver will not be 
considered to be a “useful article,” because its primary function is 
to convey visual information. See 4 MELVILLE B. NIMMER & DAVID 
NIMMER, NIMMER ON COPYRIGHT § 2.08[B][3] (2009).

8. 499 U.S. 340 (1991).

9. Id. at 346.

10. Scènes à faire refers to a work’s elements that are necessary for 
expression of the work’s ideas in its genre. See 4 NIMMER & NIMMER, 
supra note 7, at § 13.03[B][4]; see also Part II.B.

11. 17 U.S.C. § 102(b); Feist, 499 U.S. at 356.

12. Feist, 499 U.S. at 352.

13. Id. at 345.

14. Id.

15. Id. at 348.

16. See supra note 2.

17. Id.

18. 4 NIMMER & NIMMER, supra note 7, at 2.03[E] (“The ‘discoverer’ of a 
scientifi c fact as to the nature of the physical world, [an] historical 
fact, a contemporary news event, or any other ‘fact,’ may not claim 
to be the ‘author’ of that fact.”).

19. See Feist, 499 U.S. at 345.

20. See id. at 348 (“The mere fact that a work is copyrighted does not 
mean that every element of the work may be protected. Originality 
remains the sine qua non of copyright; accordingly, copyright 
protection may extend only to those components of a work that are 
original to the author.”).

21. Id. at 349 (“[N]o matter how much original authorship the work 
displays, the facts and ideas it exposes are free for the taking…. 
[T]he very same facts and ideas may be divorced from the context 
imposed by the author, and restated or reshuffl ed by second 
comers, even if the author was the fi rst to discover the facts or to 
propose the ideas.”).

22. 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][3] (“In some 
circumstances, however, there is a ‘merger’ of idea and expression, 
such that a given idea is inseparably tied to a particular expression. 
In such instances, rigorously protecting the expression would 
confer a monopoly over the idea itself, in contravention of the 
statutory command.”).

23. Id. at § 13.03[B][4]. It is sometimes said that scènes à faire refer to 
“incidents, characters or settings which are as a practical matter 
indispensable, or at least standard, in the treatment of a given 
topic.” To give a practical illustration, one court commented that 
“the public domain would have a scant selection if stock settings 
such as the movie theatre, the kitchen, Las Vegas, a church picnic or 
a club were subject to copyright protection.”

 Id. (internal citations omitted).

24. Id. at § 13.03[B][3].

25. See, e.g., Hart v. Dan Chase Taxidermy Supply Co., 86 F.3d 320 (2d Cir. 
1996) (involving fi sh taxidermy); Franklin Mint Corp. v. Nat’l Wildlife 
Art Exch., Inc., 575 F.2d 62 (3d Cir. 1978) (involving a water color 
painting of cardinals).

26. See 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][3].

27. See id. at § 13.03[B][3] & nn.163.12-168. It is not always clear whether 
the merger doctrine is deemed a bar to copyright protection itself, 
rather than simply a defense to the charge of infringement via 
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96. 967 F. Supp. 70 (N.D.N.Y. 1997).

97. Id.

98. Hart v. Dan Chase Taxidermy Supply Co., 86 F.3d 320 (2d Cir. 1996), 
remanded to 967 F. Supp. 70 (N.D.N.Y. 1997), aff’d, 152 F.3d 918 (2d 
Cir. 1998).

99. 152 F.3d 918 (2d Cir. 1998).

100. Ex. G.

101. See Dan Chase Taxidermy Supply Co., 967 F. Supp. at 73 (“A 
comparison of the Plaintiffs’ and the Defendant’s fi sh forms reveals 
that while not exactly the same, the forms are similar in general 
appearance, proportion, and cant of the tail.”).

102. Nimmer points out that just because original copyrighted features 
can be considered as standard, it does not mean that they can 
be freely copied. “Rather, permissible copying is limited to that 
similarity which necessarily results from the replication of an idea.” 
See 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][3].

103. Ex. B.

104. In Mannion v. Coors, the court arrives at the above proposition 
through a discussion of Kaplan v. Stock Market Photo Agency, Inc., 133 
F. Supp. 2d 317 (S.D.N.Y. 2001): 

in which two remarkably similar photographs of 
a businessman’s shoes and lower legs, taken from 
the top of a tall building looking down on a street 
below…were held to be not substantially similar as 
a matter of law because all of the similarities fl owed 
only from an unprotected idea rather than from 
the expression of that idea. But what is the “idea” 
of Kaplan’s photograph? Is it (1) a businessman 
contemplating suicide by jumping from a building, 
(2) a businessman contemplating suicide by jumping 
from a building, seen from the vantage point of the 
businessman, with his shoes set against the street far 
below, or perhaps something more general, such as 
(3) a sense of desperation produced by urban profes-
sional life? If the “idea” is (1) or, for that matter, (3), 
then the similarities between the two photographs 
fl ow from something much more than that idea, for 
it have would been possible to convey (1) (and (3)) in 
any number of ways that bear no obvious similarities 
to Kaplan’s photograph. (Examples are a business-
man atop a building seen from below, or the entire 
fi gure of the businessman, rather than just his shoes 
or pants, seen from above.) If, on the other hand, the 
“idea” is (2), then the two works could be said to owe 
much of their similarity to a shared idea. Mannion v. 
Coors Brewing Co., 377 F. Supp. 2d 444, 456 (S.D.N.Y. 
2005).

105. Ex. E.

106. In this paper this term refers to the independently supported 
muscle layer.

107. Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930) 
(internal citation omitted).

108. See, e.g., Coors Brewing Co., 377 F. Supp. 2d at 457.

109. Id.

110. See id. at 458.

111. Coors Brewing Co., 377 F. Supp. 2d 444, 458 (S.D.N.Y. 2005).

112. See, e.g., id. at 457-58.

113. See, e.g., id.

114. Id. at 458.

115. Id. at 460-61.

116. Id. at 460.

117. Id. at 462.

118. Colin St. John, NY ARTS MAGAZINE, Dr. Gunther von Hagens, Body 
Worlds/Museum of Science and Industry, Chicago, http://www.

52. Ex. C.

53. Feist, 499 U.S. at 342.

54. Id. at 348.

55. Id. at 362.

56. Id.

57. 158 F.3d 674 (2d Cir. 1998).

58. Id.

59. Id. at 682.

60. Id. at 689.

61. Id. at 682-83 (internal quotation marks omitted).

62. Id. at 685.

63. Id. at 683-86.

64. While there were other publications that did not include this 
information, the ones that did did so in only one of two ways. Id. at 
683-84 (internal quotation marks omitted).

65. 323 F.3d 805 (9th Cir. 2003).

66. Satava, 323 F.3d at 811-12.

67. Id. (internal citation omitted).

68. Colin St. John, Dr. Gunther von Hagens, Body Worlds/Museum 
of Science and Industry, Chicago, IL, NEW YORK ARTS MAGAZINE, 
Jan./Feb. 2006, http://www.nyartsmagazine.com/ index.
php?option=com_content&task=view&id=3627&Itemid=25 (last 
visited July 21, 2010).

69. Ex. D.

70. Ex. C.

71. This is exemplifi ed by your typical skinned cadaver.

72. Ex. E.

73. Ex. O.

74. See Matthew Bender & Co. v. West Publ’g Co., 158 F.3d 674, 682-83 (2d 
Cir. 1998).

75. Ex. A.

76. See id. at 689.

77. This is an assumption based on von Hagens claiming personal 
authorship of all of his exhibits. Gunther von Hagens Body Worlds, 
http://www.bodyworlds.com/en/prelude/human_ saga.html 
(last visited July 21, 2010).

78. Id. at 683.

79. Id. at 684.

80. 4 NIMMER & NIMMER, supra note 7, at § 13.03[B][4].

81. 884 F. Supp 71 (N.D.N.Y. 1995).

82. Satava v. Lowry, 323 F.3d 805 (9th Cir. 2003).

83. Hart v. Dan Chase Taxidermy Supply Co., 884 F. Supp. 71, 75 (N.D.N.Y. 
1995), vacated on other grounds, 86 F.3d 320 (2d Cir. 1996).

84. Satava, 323 F.3d at 812.

85. See id. at 811.

86. Exs. B, E.

87. Ex. D.

88. Ex. A.

89. Ex. B.

90. See Reece v. Island Treasures Art Gallery, Inc., 468 F. Supp. 2d 1197, 
1206 (D. Haw. 2006) (holding that the idea to portray a woman in a 
particular dance position is not protected).

91. See Satava, 323 F.3d at 811.

92. 468 F. Supp. 2d 1197 (D. Haw. 2006).

93. Id.

94. Id. at 1206-07.

95. Hart v. Dan Chase Taxidermy Supply Co., 884 F. Supp. 71 (N.D.N.Y. 
1995), vacated on other grounds, 86 F.3d 320 (2d Cir. 1996), remanded to 
967 F. Supp. 70 (N.D.N.Y. 1997), aff’d, 152 F.3d 918 (2d Cir. 1998).
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139. Reece, 468 F. Supp. 2d at 1206-07.

140. Id. at 1207-09.

141. Ex. H.

142. Ex. K.

143. Exs. I, L.

144. Exs. J, K.

145. Exs. H-J.

146. Exs. K, L.

147. 81 F.2d 49 (2d Cir. 1936).

148. Id.

149. Coors Brewing Co., 377 F. Supp. 2d at 462.

150. Id.

151. 462 F.3d 1072 (9th Cir. 2006).

152. Id. at 1081 (quoting Berkic v. Crichton, 761 F.2d 1289, 1293 (9th Cir. 
1985)).

153. 294 F.3d 1069 (9th Cir. 2002).
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(b) the “production bonus,” which I was to be paid if I 
received screenplay credit in the fi lm, and

(c) residuals, which would vary based upon the level 
of credit I received in the fi lm.

Sole screenplay credit would pay me the entire bonus. 
Shared screenplay credit paid half. In the humiliating 
event that I received no screenplay credit, as desired by 
New Regency, the writer or writers who received the 
credit would likely earn the bonus I had negotiated, 
which was based upon my resume and the perceived 
value of the pitch I created. 

As for residuals, a produced fi lm generates a pool of 
monies derived from a variety of sources not including 
box offi ce revenue. A portion is set aside for the writers 
and paid out among them according to each writer’s level 
of credit: 25 percent is paid to the writer (or split by the 
writers) who receives story credit, with the remaining 75 
percent directed to whomever receives screenplay credit.3 
Residuals are the lifeblood of working screenwriters, who 
often spend more time unemployed than under contract. 
They pay the mortgage while a writer writes his or her 
next big spec script (or goes to law school).

The WGA Arbitration Process
Under the Minimum Basic Agreement (MBA)4 be-

tween the Writers Guild of America (the WGA or Guild)5 
and the Alliance of Motion Picture and Television Pro-
ducers, Inc. (AMPTP), the WGA is the sole determiner of 
writing credits for Guild-covered fi lms.6 Soon after the 
completion of principal photography, the company pro-
ducing a fi lm submits a Notice of Tentative Writing Cred-
its, along with a copy of the shooting script, to the Guild 
and all writers who worked on the script (participating 
writers or participants).7 The notice sets out the credits as 
the company prefers them. Participating writers who be-
lieve the credits as proposed by the company are incorrect 
may protest in writing within a set period of days.8

While a protest sets in motion the WGA’s arbitration 
process, there is still a chance for settlement. Under the 
MBA, participating writers may unanimously agree on 
credits (though such an outcome is uncommon for rea-
sons discussed later).9 

Barring a unanimous settlement, the Guild begins 
its arbitration process, adopting a protocol that dictates 
anonymity for both participants and arbiters.10 Thus, each 
writer (or team) is assigned a letter, corresponding to the 
order in which the writer was brought onto the project: 
Writer A was fi rst, Writer B second, etc.11 Members of the 
three-writer arbitration committee are similarly known as 
Arbiters 1, 2 and 3.12

Background
I am a screenwriter and was, until recently, a law 

student. In 2003, I sold a pitch for a fi lm entitled Bride 
Wars, with Kate Hudson attached to star and produce, 
to Miramax, which also hired me to write the screenplay. 
Five years later, I had long since fi nished working on the 
script, Bride Wars was in turnaround (Hollywood-speak 
for sitting on the shelf), and I was a 1L at Rutgers School 
of Law in Newark. 

Then one day, while slogging through Civil Proce-
dure, I received an email informing me that Bride Wars 
was in pre-production. New Regency had bought the 
project and, with Anne Hathaway on board to co-star, 
would soon begin shooting. I also learned that after I 
fi nished my work on the script, other writers had been 
hired to re-write it; in fact, two successive writing teams 
had penned dozens of drafts, only to be even further re-
written by a fi nal writer. 

As an industry veteran, I was not surprised by the 
number of cooks in the kitchen. Nor was I surprised 
when New Regency refused my request to visit the set, 
which was, for a time, located 30 minutes from my home. 
Such indignities are part and parcel of a screenwriting ca-
reer. However, when I received New Regency’s Notice of 
Tentative Writing Credits, in which the studio proposed I 
receive only shared story credit1 for Bride Wars, I felt like I 
had been kicked in the gut.

The Stakes
The value of produced credits to a screenwriter is dif-

fi cult to overstate. After all, there are writers who struggle 
for years without selling a script and others who sell 
scripts that never get made. Then there are writers like 
myself. 

I had sold other scripts. One, Saving Silverman, had 
even been made. But Silverman withered at the box of-
fi ce.2 Bride Wars was my chance at redemption; a market-
able movie with two popular stars. The thought that the 
movie, which was the result of my original concept and 
script, could succeed, but that I might only receive shared 
story credit on the picture, was more painful to me than 
the thought that it would never be made at all. 

Moreover, my contract with Miramax, the terms 
of which were adopted by New Regency when it pur-
chased the script, set forth three major ways for me to be 
compensated:

(a) the “up front” or “guaranteed” money that I was 
paid upon delivery of each draft of the script,

My Bride Wars
By Greg DePaul
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As for literary materials, participants may designate 
documents to be considered by the arbiters alongside 
the shooting script. However, before participants can 
submit literary materials to the arbitration committee, 
those materials must be “verifi ed” by the Guild in a sort 
of informal discovery process.18 The company initiates, 
proffering a list of materials contributed by participating 
writers to the shooting script. Participants may challenge 
that list, offering other materials they claim to have con-
tributed, but they must demonstrate that those materials 
were delivered to the company. In the event of an extend-
ed controversy over literary materials, a pre-arbitration 
hearing can be called, forcing the issue. Once verifi cation 
is complete, all participants are given access to the same 
pool of documents from which to submit literary materi-
als to the arbiters.

Once the participants have submitted their statements 
and supporting materials, the arbiters independently 
reach their decisions and communicate them to the Guild. 
If the arbiters fail to agree, the WGA may apply some 
pressure, perhaps holding a teleconference with the arbi-
ters to cajole them into a unanimous, or at least majority, 
decision.19 In any event, once a determination is reached, 
the participants are notifi ed. 

For participating writers who are unsatisfi ed with the 
Committee’s decision, there is an appeals process; they 
may request a chance to address a Policy Review Board 
(PRB), made up of members of the Guild’s Screen Credits 
Committee, which is appointed by the WGA’s Board of 
Directors. However, a PRB may not review the script or 
submitted materials. It may only re-open a decision if it 
fi nds there was has been a “serious deviation” in Guild 
procedure.20 

Once the Guild has reached a fi nal determination, it 
will give the company specifi c, detailed instructions as to 
how it may show the credits in the completed fi lm. Writ-
ers and companies who still wish to contest the process 
will be reminded that, under the MBA, they have waived 
all rights to bring legal claims based upon the decision. 

Back to Bride Wars
In the case of Bride Wars, there were three parties who 

wrote after I did on the fi lm. Thus, I was Writer A, the 
team that re-wrote me was Writer B, and the team that re-
wrote them was Writer C. A fourth writer, D, was brought 
onto the project as it neared production; his primary 
contribution was to the dialogue. 

New Regency’s Notice of Tentative Writing Credits 
proposed these credits for Bride Wars: “Story by Writer B 
and Greg DePaul, Screenplay by Writer B.” After reading 
the shooting script, I naturally felt I deserved “Written by 
Greg DePaul.”21 

Much of my original writing remained in the shooting 
script. I dominated two of the four elements mentioned 

To form the arbitration committee, the WGA pro-
vides participating writers with a list of potential arbiters 
(Screen Arbiters List)13 made up of veteran screenwriters 
with produced fi lm credits who have likely been partici-
pants, arbiters, or both, in previous credits arbitrations. 
Participants may strike as many names as they like. From 
the remaining names, three are chosen by the Guild. 

A participant argues for credit by submitting a 
written statement of his or her (or their) position along 
with supporting literary materials (drafts of the script, 
treatments, “beat sheets,” etc. that were delivered to the 
company during the script’s development process) to 
the arbitration committee. The statement is a participat-
ing writer’s only opportunity to communicate directly 
with the arbiters. There are few hard rules regarding 
statements, but writers are warned not to: (a) use their 
real names or mention the names of other participating 
writers, (b) discuss the development process of the script 
(with a special prohibition on mentioning which writer 
got the project “green lit”), or (c) include expressions of 
support from other writers.14

The Guild’s criteria for credit are vague and depend 
upon each arbiter’s notions of what constitutes contribu-
tion to a script. While story credit requires the participat-
ing writer to have made a contribution “distinct from 
screenplay and consisting of basic narrative, idea, theme 
or outline indicating character development and action,” 
determining screenplay credit requires a quantitative 
analysis that favors writers of original screenplays:

Any writer whose work represents a contribution of 
more than 33% of a screenplay shall be entitled to screen-
play credit, except where the screenplay is an original 
screenplay. In the case of an original screenplay, any 
subsequent writer or writing team must contribute 50% to 
the fi nal screenplay.15

Moreover, in the event an original screenplay is totally 
re-written, the original participating writer (Writer A) is 
nevertheless guaranteed at least a shared story credit.16 

The WGA sets out four elements to consider when de-
termining a participating writer’s contribution to a script: 

(1) Dramatic Construction

(2) Original and Different Scenes

(3) Characterization and Character Relationships

(4) Dialogue17 

No defi nitions are given for these elements and the 
weight to be given each element is not stated by the 
Guild. However, dialogue is generally seen by writers as 
being the least important element because it is possible to 
change every word of dialogue in a script without funda-
mentally changing a single scene or the overall story. 
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 For two weeks I sequestered myself in a room with 
the scripts and embarked upon a campaign to catalogue 
every contribution made by every writer throughout the 
fi ve-year development process. I used different color hi-
lighters to track each word written by each writer so that 
I could confi dently state the origin of every syllable. If the 
line “How are you doing?” was changed to “Howya do-
ing?” I noted which writer changed it and how long that 
change lasted before it was changed to something else. 
I became the foremost expert on the fi lm’s development 
process, a walking Bride Wars encyclopedia. 

My statement was akin to a motion for summary 
judgment. I broke each of the four screenplay elements 
down, charted the development of every character 
and story turn, compared excerpts from various drafts 
and hammered away at the expected arguments of my 
adversaries. 

Though I did not expect to get it, I asked for sole 
“Written by” credit based upon my contention that Writer 
D reduced B’s contribution, leaving me with sole credit. 
Of course, the more I drew attention to D’s contribution, 
the more I risked raising his stock. I did not want to help 
convince the arbiters to award him screenplay credit. 
However, I knew the identity of Writer D, which could 
easily be found on websites that track the Hollywood 
development process. D was an A-list, studio re-writer, 
likely to be paid by the week and unlikely to make a case 
for credit. In fact, I later learned that Writer D never sub-
mitted a statement. 

After working non-stop and forgoing sleep for days, 
I submitted my statement only to learn that the deadline 
for submissions had been extended to comply with a 
request by Writer B. I was livid. If B’s not ready, too bad! 
The Guild’s deadlines are designed to accommodate the 
company’s need to know the fi nal credits quickly so it can 
release its movie on time. Yet in a pinch, the company can 
extend the deadline. Here, the company did so, aiding its 
favored writers.

My complaints to the Guild Credits Department went 
unheeded, so I emailed the President of the WGA. To 
my surprise, he responded. While he did not reverse the 
Credits Department’s decision to extend the deadline, it 
was clear that by making myself a squeaky wheel I had 
won some sympathy as an injured party. I was able to call 
upon that sympathy later, during the PRB hearing.

The Arbitration Committee determined that I should 
receive sole story and shared (with Writer B) screenplay 
credit. I was satisfi ed, but Writer B demanded a PRB 
hearing, where B argued that one arbiter’s statement 
evidenced a mistaken understanding of the percentages 
required for credit. I refuted those arguments and brought 
up my own complaint against the process—the time ex-
tension granted to Writer B at the company’s request. The 
PRB seemed moved by that and quickly decided in my 
favor, affi rming the committee’s decision. 

above; the overall story was my original creation and I 
created the main characters, though they were slightly 
altered by Writer B. However, I could also see how Writer 
B could argue for shared or even sole screenplay credit 
by emphasizing what I thought were mostly cosmetic 
changes made to the characters (among the most cosmet-
ic: the lead characters, Liz and Kate, were re-named Liv 
and Emma). To be fair, B also made signifi cant changes 
to the scenes and the dialogue. However, Writer D had 
re-written almost all of B’s dialogue. Thus, I felt that D 
had reduced B’s contribution to less than the required 50 
percent, leaving myself as the only writer who deserved 
screenplay credit.

Being risk-averse, I decided I would contact the other 
writers and attempt to forge a unanimous agreement 
whereby I would settle for shared screenplay credit with 
myself in the inferior, second position (Written by B and 
Greg DePaul). Then I discovered that a provision of my 
original contract with Miramax denied me any produc-
tion bonus in the event of such a settlement. Thus, I could 
negotiate a deal, but New Regency would not honor it 
with compensation. With that in mind, I stayed the course 
for arbitration.

While the Guild allows a participant to be repre-
sented by counsel,22 I chose to represent myself. After 
all, who else could I trust to become intimately familiar 
with dozens of drafts of the script and write a passion-
ate statement? Furthermore, if I found the WGA criteria 
for credit to be ambiguous, how would an attorney who 
never wrote a screenplay make heads or tails of it? I had 
an MFA in Dramatic Writing and 10 years in the business.

Yet I still needed help, so I contacted writers who had 
been through arbitration. Two of them sent me success-
ful arbitration statements they had written; these were 
lengthy, detailed and heartfelt. My fellow writers also 
gave me advice, which could be boiled down to—watch 
your back. The Guild stands up for writers and seeks to 
enforce a fair process, but you need to push them. Be the 
squeaky wheel. I learned how true that was. 

Despite the many treatments and drafts I had deliv-
ered to Miramax, New Regency initially acknowledged 
for verifi cation only one. Apparently, since New Regency 
had purchased the latest draft from Miramax, it pleaded 
ignorance regarding all the other materials I had submit-
ted to Miramax through the producers. 

When I presented fax records establishing that I 
delivered various materials to Kate Hudson’s assistant, 
New Regency’s attorney questioned whether the per-
son to whom I had sent the faxes ever worked for her. 
I scrambled to prove it. Luckily, I found the article in 
Variety from 2004 announcing the sale of Bride Wars to 
Miramax.23 The assistant’s name was mentioned in the 
last sentence. Faced with that, more of my materials were 
admitted for consideration. 
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partner had deleted 85 names from the proposed list of 
arbiters; presumably, they thought the policy to be ef-
fective).36 While the court criticized the WGA for keep-
ing writers’ statements confi dential, it found the overall 
arbitration process to fall well within the bounds of fair 
representation by the Guild.37 It also denied Marino’s re-
quest for the arbiters’ names.38 That issue, the court held, 
was settled through contractual waiver. In its conclusion, 
it cited the “need for speed” required by the nature of 
the industry, which justifi es an abbreviated, non-judicial 
process for determination of screen credits, stating “our 
procedures require time; other needs demand other 
procedures.”39

Conclusion
Despite its relative informality, the WGA’s arbitration 

process has gained the respect of the courts and survived, 
in roughly the same form, for almost 60 years. Moreover, 
the provisions for anonymity, while frustrating to some, 
may serve a necessary, therapeutic purpose, providing 
“fast resolution and a convenient scapegoat in the panel 
of arbiters, to whom negative feelings can be transferred 
safely without the capacity for actual confrontation.”40

Whether that was the case for Writer B, I cannot say, 
but for me, the process worked. I will never know the 
names of the three screenwriters who judged my contri-
bution to Bride Wars, nor do I need to, but I am grateful to 
them. With their help, I put myself through law school. 

Helpful Hints Regarding Representation
I know a handful of other screenwriters who have suffered 

through WGA credits arbitrations, but I have yet to learn of a 
writer whose attorney wrote his or her statement. I know writ-
ers who brought an attorney to a PRB. Otherwise, the conven-
tional wisdom among working screenwriters seems to be that 
participants are best served by directly communicating with the 
Guild as opposed to communicating through an attorney. 

My advice to attorneys who counsel screenwriters who are 
going through the WGA’s screen credits arbitration process is:

(1) Let your client do the talking, especially when it 
comes to writing a statement. Understand that the arbiters are 
screenwriters, not judges, and likely to respond to a writer’s 
passionate—if well-written—plea. After all, arbiters naturally 
feel kinship to their fellow Guild members and they know what 
it is like to pour their blood, sweat and tears into projects only 
to have to defend their credits. Encourage your client to write 
from the heart.

(2) Help your client by putting him or her in touch with 
other writers who have gone through the process. Nothing 
is more helpful than a copy of another writer’s successful 
statement.

I had won, more or less. New Regency’s desired cred-
its would have paid me no production bonus and only 
12.5 percent of residuals. The new credits paid half the 
bonus and 62.5 percent of residuals. 

Legal Challenges to the Arbitration Process
No writer or Company shall be entitled to collect 

damages or shall be entitled to injunctive relief as a result 
of any decision of the committee with regard to credits.24 

A screenwriter breaks into the WGA by selling to, or 
being hired to write material by, a Guild-signatory com-
pany. The contract for that sale or employment will obli-
gate the writer to the MBA; thus, new members automati-
cally waive all claims related to screen credits arbitration.

Nevertheless, members have tried to gain judicial 
relief from a credits determination. In 1987, screenwriter 
Larry Ferguson, who received shared story credit for the 
fi lm Beverly Hills Cop II, sued in California Superior 
Court seeking a writ of mandate to force the Guild to 
award him sole story and screenplay credit.25 He pro-
vided the necessary written materials so that the court 
could perform its own screen credits analysis.26 The court 
refused and denied his petition.27 

Ferguson appealed to the California Court of Appeal, 
again asking the Court to impose its own credits deter-
mination.28 In the alternative, he cited a list of alleged 
improprieties committed by the WGA and asked the court 
to order the Guild to reconsider its ruling. He further 
demanded that the court order the Guild to reveal the 
names of the arbiters who had ruled against him.29

The Court agreed with the WGA that “disputes over 
writing credits for feature-length photoplays are nonjus-
ticiable”30 as a result of the MBA’s waiver provision. This 
left the Court with the more limited task of determining 
if Ferguson was allowed a fair opportunity to be heard 
and whether the arbitrators exceeded their powers. As 
for his procedural complaints, the Court held that since 
Ferguson failed to raise his complaints before the PRB, he 
failed to preserve them for judicial review.31 Moreover, it 
rejected his demand to know the arbiters’ names, uphold-
ing the rationale behind the Guild’s anonymity policy.32

In 1993, screenwriter Nick Marino sued in federal 
court seeking to vacate the award of credits to other writ-
ers for The Godfather III.33 Marino argued that the Guild 
violated its duty of fair representation by adopting and 
misapplying its arbitration procedures.34 Like Ferguson, 
he also sought to learn the identities of the arbiters who 
denied him credit.35 

The Court refused Marino’s demands, stressing the 
contractual nature of the Guild’s policies and rebuking 
him for failing to assert a claim of bias until the arbiters 
had ruled against him (In fact, Marino and his writing 
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17. Id. § III.B.4.c.

18. Id. § II.D.4.a. 

19. Id. § II.D.6.f.

20. “Only the following are grounds for a participant’s appeal to a 
Policy Review Board: a. Dereliction of duty on the part of the 
Arbitration Committee or any of its members; b. The use of undue 
infl uence upon the Arbitration Committee or any of its members; 
c. The misinterpretation, misapplication or violation of Guild 
policy; or d. Availability of important literary or source material, 
for valid reasons not previously available to the Arbitration 
Committee.” Id. § II.D.7.

21. Sole “Written by” credit is the ultimate credit a writer can 
receive in a fi lm; it denotes responsibility for both the story and 
screenplay. Id. § III.A.7.

22. Id. § II.D.7. Here, the Manual allows for counsel to be present in a 
personal appearance before a PRB. However, the Guild unoffi cially 
discourages writers from employing an attorney to write a 
statement, as I found when I called the offi ce of the Writers Guild 
West on May 17, 2010.

23. Michael Fleming, Nasty Nups at Miramax, Variety (Jan. 8, 2004). 

24. MBA, Theatrical Schedule A, Theatrical Credits, para. 18. 
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1385 (Cal. Ct. App. 1991).
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30. Id. at 1389.

31. Id. at 1390.
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Greg DePaul is a recent graduate (2010) of Rutgers 
School of Law in Newark. He worked for one year as 
a clinician in the Rutgers Community Law Clinic, a 
transactional legal clinic, where he primarily handled 
intellectual property and entertainment matters. In 2009, 
he served as President of the Rutgers Entertainment and 
Sports Law Society.

As a screenwriter, Greg’s produced credits include 
Bride Wars and Saving Silverman. He has written screen-
plays for Disney, Miramax, MGM, New Line, Sony, Fox 
and Village Roadshow. Greg is a member of the Writers 
Guild of America, West. He has a MFA in Playwriting 
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(3) If you have clients who are writing under contract for a 
Guild-signatory employer, advise them to keep copious records 
of every submission to their employers. This is far more im-
portant than registering or copyrighting scripts. Your client is 
more likely to be involved in a credits arbitration than copyright 
infringement litigation.

(4) Judging from Ferguson and Marino, a writer who 
believes he or she is being treated unfairly by the arbitration 
process is well-advised to raise all objections when they occur.
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15. Id. § III.B.4.a. 

16. Id. § III.B.6.
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Manhattan spurred the motivation to fi nd a monumental 
use for the location. From the rise of the site as the WTC, 
designed by architect Minoru Yamasaki, to its devastat-
ing collapse on September 11, 2001, to its rising again, the 
place that once was undeveloped swampland has taken 
on new identities and new meanings in the cultural land-
scape of American and international communities. 

1. The Rise

Beginning in the 1930s, Lower Manhattan saw a 
decline in commercial business because many businesses 
were moving to Midtown Manhattan, a place more easily 
accessible by train to suburban residents.3 Lower Man-
hattan needed rejuvenation, and in the early 1960s two 
Rockefeller brothers took up the task. Then-Vice Chair-
man of Chase Manhattan Bank David Rockefeller,4 who 
had failed to reenergize Lower Manhattan with 1 Chase 
Manhattan Plaza designed by the architecture fi rm, Skid-
more, Owings & Merrill, looked for assistance from his 
brother, then-Governor Nelson Rockefeller, for devising a 
plan to bring life back into Lower Manhattan.5 A partner-
ship with the Port Authority, a bi-state agency controlled 
by New York and New Jersey, was formed, giving the 
Rockefellers two necessities for securing and develop-
ing the site: (1) the fi nancing for the large development 
project, and (2) the power to exercise eminent domain 
over Radio Row, a commercial district full of radio repair 
and electronics shops that were located on the planned 
development location.6 The Port Authority hired an 
unlikely choice, Detroit-based architect Minoru Yamasaki, 
to design the trade center, eventually giving rise to the 
iconic Twin Towers in 1971.

2. The Fall and the Rising Again

By 10:28 a.m. on September 11, 2001, both Twin 
Towers had collapsed and “[a]ll 16 acres of the WTC site 
[were] in ruins.”7 Just as the WTC had been designed 
with a specifi c intent (for commercial development), the 
collapse had been designed with a specifi c intent (for 
destruction), perhaps successful beyond the terrorists’ 
expectations.8 In the wake of the calamity, discussions 
on whether the WTC should be rebuilt reverberated 
throughout the community.9 Many had opinions on how 
the WTC should be rebuilt, and a year after the terrorist 
attack, then-Mayor Rudy Giuliani wrote his opinion on 
the reconstruction of the WTC: 

I am convinced that ground zero must 
fi rst and foremost be a memorial. All 
other decisions should fl ow from that 
goal. If anything else is added to the site, 
it should complement and not over-

The National September 11 Memorial & Museum at 
the World Trade Center Foundation, Inc. (NS11MM or the 
Memorial) is the designated site1 for an eight-acre me-
morial and subterranean museum. The memorial site is 
located in and around the Twin Towers’ footprint, a mark 
made permanent through the construction of two pools 
on the Memorial plaza. This article investigates the effect 
ownership groups have over the design and construc-
tion of this particular cultural property.2 It will address 
how the memorial site is architecturally designed for an 
intended use, how the mission statement of the NS11MM 
is drafted, and how the Museum’s collection is curated 
are examples of how ownership groups can infl uence a 
certain, structured meaning of September 11th. The re-
construction of the World Trade Center (WTC) site is one 
of the most signifi cant reconstruction projects in recent 
history. Generally, reconstruction is important because it 
allows the society of today to prescribe the direction of 
meaning of a memorial for the future. Though cultural 
meanings may change and evolve, the reference back to 
the original cultural meaning will continuously affect 
ongoing cultural associations and identity. Specifi cally, 
the reconstruction of the NS11MM will direct and redirect 
how we defi ne ourselves in an American socio-political 
context or, for the international community, how we de-
fi ne ourselves against terrorism. 

Each person capable of remembering can recall his 
or her personal memory of September 11, 2001. The 
NS11MM attempts to reconstruct these individualized 
memories into one cohesive, collective memory. This ar-
ticle delves into the 9/11 rubble of meaning and attempts 
to answer how present and future claims of cultural 
ownership will reconstruct the site’s new meaning, why 
cultural ownership claims even matter, and examines 
how cultural ownership groups deal with contentious is-
sues on prescribing an identity for the Memorial. 

The NS11MM is a representation of the infl uence cul-
tural ownership groups have on how a society affi liates 
and identifi es with its cultural heritage. This article is not 
a critique of this inevitable process, but rather suggests 
that as much attention needs to be paid to what a memo-
rial is not intended to symbolize as to what it is.

I. History and Signifi cance of the WTC Site as 
Cultural Property

A. The Rise and the Fall and the Rising Again: Brief 
History of the Site

The history of the memorial site in the past century is 
typifi ed by development. The desires for increased com-
mercialization and economic development in downtown 

(Re)constructing Meaning for the National
September 11 Memorial & Museum 
By Stephanie Spangler
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ical remains in its collection. Further are digital compo-
nents atypical of preexisting American memorials, which 
include a digital database of oral histories, some of which 
are accessible online;19 a user-generated digital collection 
of stories and photographs about 9/11;20 and an online, 
user-generated artists registry, where artists can post their 
works in various mediums and viewers can be their own 
curators.21 The digital initiative to incorporate the larger 
international community expands the reach of the Memo-
rial beyond the physical realm into the intangible. 

See Figure 1 on page 70 for the General Project Plan 
Site Image.

II. Ownership Issues of the WTC Site

A. Legal Ownership

As mentioned earlier, the legal ownership of the 
memorial site harkens back to the 1960s, when then-
Governor Rockefeller partnered with the Port Authority, 
an interstate agency (now the Port Authority of New York 
and New Jersey (“Port Authority”)), to condemn and 
acquire through eminent domain the 16 acres that was 
known as Radio Row. Thanks to this action, the Port Au-
thority established the much-needed PATH train, connect-
ing New Jersey and New York’s downtown by railroad,22 
and acquired legal title to the land on which the memorial 
site now rests.23

Larry Silverstein, owner of Silverstein Properties, 
Inc., possesses a leasehold interest in the WTC offi ce 
space. Merely six weeks before the attacks on September 
11, Mr. Silverstein and the Port Authority settled on a 
99-year lease for $3.2 billion. This lease was intended to 
help fi nance the Port Authority’s transportation projects 
and to “bring the [Port Authority] out of the real estate 
business and back to its main mission of developing and 
maintaining regional transportation facilities.”24 Since the 
collapse of the Twin Towers, Mr. Silverstein’s attention 
has been refocused off the memorial site to the immediate 
surrounding areas on which the new WTC buildings are 
being built. Upon expiration of the 99-year lease, the pos-
sessory interests will revert back to the Port Authority.

To make ownership issues more complex, the Met-
ropolitan Transport Authority (MTA) also owns the 1 
and 9 and N and R subway lines running underneath the 
memorial site. The City of New York owns streets and 
easements going through the WTC site, and the New York 
State Department of Transportation owns West Street, 
bordering the west side of the site.25

In spring 2005 the National September 11 Memorial 
& Museum at the World Trade Center Foundation, Inc., 
a 501(c)(3), was formed to work in collaboration with the 
LMDC.26 The organization’s purpose is to aid in the de-
sign and planning of the site, and it will manage the Me-
morial and museum after the construction’s completion. 
Though the nonprofi t is largely the acting steward for 
the Memorial, the organization inevitably has a political 

shadow the memorial. People a hundred 
years from now should be able to grasp 
the enormity of this attack by visiting this 
sacred ground. Ground zero is a cem-
etery. It is the last resting place for loved 
ones whose bodies were not recovered 
and whose remains are still within that 
hallowed ground.10

In the aftermath of September 11th, then-New York 
Governor George Pataki and Mayor Giuliani formed the 
Lower Manhattan Development Corporation (LMDC), 
a subsidiary of the Empire State Development Corpora-
tion, a New York State agency, to manage the WTC site’s 
reconstruction. The LMDC’s proclaimed priority is “to 
create a permanent memorial on the World Trade Center 
site that appropriately honors those who were lost, while 
reaffi rming the democratic ideals that came under attack 
on September 11.”11 In pursuit of this goal the LMDC 
has worked with various stakeholder groups, such as the 
victims’ families, downtown businesses owners, and local 
residents.12 The LMDC organized the design competitions 
for the WTC’s commercial site and the memorial site. 
Eventually, a jury of 13 individuals selected Daniel Libe-
skind’s design, Memory Foundations, for the WTC site,13 
and Michael Arad and Peter Walker’s design, Refl ecting 
Absence, for the memorial site.14 

B. NS11MM as Cultural Property

1. Defi ning Cultural Property

Exacting a precise defi nition of cultural property is not 
a straightforward task.15 Even the term itself is contested 
among legal scholars: Is the correct terminology cultural 
property or cultural heritage?16 Cultural property can be 
the “objects that are the product of a particular group or 
community and embody some expression of that group’s 
identity, regardless of whether the object has achieved 
some universal recognition of its value beyond that 
group.”17 Cultural heritage can also be “an individual 
or group creation of either a tangible or intangible good 
which, by virtue of the creation process, customary use, 
historical event, or simply geographic proximity, becomes 
an important expression of human or cultural life.”18 In 
this context, the NS11MM is cultural property because 
it is a tangible space including structures and artifacts 
or archeological remains, designed to memorialize an 
historical event in the cultural, human geography. This 
space and its designed structures and landscape are 
components of cultural heritage, which defi ne and direct 
cultural identity for present and future generations of 
Americans and those abroad. 

2. Site and Artifacts as Cultural Property

The NS11MM includes common characteristics of 
cultural property: a sacred site; on-site structures includ-
ing name engravings of those who perished around two 
pools, a pavilion; and a museum that holds the archeolog-
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Figure 1

LMDC WTC Memorial and Cultural Program General Project Plan Site Image
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per se; however, the personal, emotional, fi nancial, politi-
cal, and cultural connections that these groups have to 
the WTC site provides a justifi cation for their voice to be 
heard in conjunction with the legal owners regarding the 
reconstruction decision making. Ownership in this context 
is not a real property ownership, but instead a cultural 
property one. Professor Sarah Harding discusses the rela-
tionship between ownership and cultural heritage:

[legal] ownership tells us very little about 
the signifi cance of the thing. But with 
respect to all things we tend to classify as 
cultural heritage, there is evidence of a 
pervasive and controlling sense of obliga-
tion and duty among those with some con-
nection to and knowledge of the heritage 
in question.35

The kind of connection cultural ownership groups have 
with the memorial site defi nes their obligations and 
duties, thus affecting their vision for the Memorial’s 
reconstruction. For example, many of the victims’ families 
feel the strong obligation and duty to ensure that the 
memorial site is designated as a place of remembrance 
of their relatives who perished in the terrorist attacks;36 
whereas the downtown business owners may feel a 
stronger obligation towards economic redevelopment in 
the Lower Manhattan area and may be more interested in 
what kind of economic injection or competition will result 
from the presence of a nearby memorial. Unsurprisingly, 
the two more powerful ownership groups, the political 
organizations and the victims’ families, have played the 
most infl uential role in the initial attribution of meaning 
of the site to one of sacredness, honor and remembrance 
of those who died, recognition of the courage of the 
survivors, and preservation of freedom.37 Together the 
combined interests of the various stakeholder groups 
have infl uenced the end result of the aesthetics, function, 
and meaning of the NS11MM. 

Though the stakeholders are mostly New York City or 
State affi liates (either they live or work in the area and so 
have a physical connection to the memorial site), a digital 
community stakeholder group has formed as a result of 
the NS11MM Foundation’s digital initiatives. The differ-
ence between the previously discussed stakeholders and 
the digital community stakeholder group (though there 
is certainly overlap between the two groups) is twofold. 
First, the obligation and duty is less codifi ed because 
digital community members have a more individualized 
voice, as opposed to an organized group with a mission 
statement or unifi ed message. Second, the physical con-
nection to the place is less pronounced or even absent for 
some within the digital community. The victims’ families, 
downtown businesses and organizations, downtown 
residents, and those who worked in the WTC all have 
a literal, physical connection to the site. The connection 
that members in the digital community have to the site 
is more dispersed, metaphysical, or ideological, and this 

anchor since Mayor Michael Bloomberg is currently the 
acting Chairman of the Board of Directors of the NS11MM 
Foundation. Broadly, the design and construction of the 
memorial site is a shared partnership between the State 
and City of New York; and more specifi cally, the legal 
owners who can exert some sort of infl uence over the site 
include the Port Authority, NS11MM Foundation, LMDC, 
MTA, and the State and City of New York.27 

In addition to the real property interests of the 
memorial site, there is a wealth of intellectual property 
ownership at issue. The NS11MM Foundation owns 
the copyright in the site’s architectural works.28 In ac-
cordance with fair use principles, the Foundation allows 
easy access to the renderings and drawings of the Me-
morial’s buildings and plaza, which can be downloaded 
from its website.29 The NS11MM Foundation also owns 
trademarks: NATIONAL SEPTEMBER 11 MEMORIAL 
& MUSEUM AT THE WORLD TRADE CENTER and 
NATIONAL SEPTEMBER 11 MEMORIAL MUSEUM AT 
THE WORLD TRADE CENTER. Though there have not 
been any claims of copyright or trademark infringement 
for architectural works related to the Memorial, there has 
been a case regarding competing copyright ownership 
claims in World Trade Tower 1 (formerly the Freedom 
Tower)30 that ultimately ended in a settlement.31

B. Cultural Property Ownership

The reconstruction of the memorial site is more con-
voluted than a determination of mere legal ownership. 
From the outset, the LMDC aimed to characterize the 
reconstruction with transparency and open, public discus-
sion.32 The consequences for not listening to groups who 
desire a voice in the process of the reconstruction would 
result in political suicide for the State and City leader-
ship. Furthermore, the transparency in decision making 
was required to build the public trust and approval of the 
proposed uses for the site.33 

Stakeholder groups became involved almost at the 
outset with how the memorial site would be developed, 
designed, and constructed. The organized stakeholders 
include families of the victims, downtown businesses, 
and downtown residents. The LMDC has also formed 
eight Advisory Councils which include “Families; Resi-
dents; Restaurants, Retailers and Small Business; Arts, 
Education and Tourism; Financial and Professional Firms; 
Commuters and Transportation; and Development.”34 
These organized stakeholder groups also have their own 
sub-groups, contributing to the complexity of the design 
and planning process, which has been wrought with con-
tentious disagreements. Other stakeholder groups include 
the hired designers and architects of the project, survivors 
of the attack, and fi rst responders, such as the fi re and 
police departments and medical responders.

These stakeholder groups can also be defi ned as cul-
tural ownership groups. They have no legal vested right 
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of victimization would be considered inappropriate rant-
ing for the Make History site, and thus not included in the 
curated history of 9/11.

III. (Re)constructed Meaning of the NS11MM 
Through Cultural Ownership

A. Why Does Legal and Cultural Ownership Matter?

Whoever has a recognized claim of ownership 
consequentially has the right to defi nition and meaning. 
An established ownership status bestows an incredible 
power to the cultural ownership groups of the NS11MM, 
for it is these groups who are determining not only what 
the Memorial will look like and what it will signify, but 
also the converse. Especially in the politically and emo-
tionally charged environments surrounding memorials, 
and this being no exception, controversy and contention 
are inextricably linked to determinations of the Memo-
rial’s meaning. Professor Brigitte Sion comments on why 
controversy often surrounds memorial design: 

Memory has so many faces, and the 
memorial has so many functions…you 
have to look at the tensions between all 
these people, all these stakes, all these 
aspects of memory and see how you can 
reconcile them, how they compete, how 
they will complete each other, but also 
how they will somehow inevitably be 
contrarians.41 

Ownership claims provides a voice within the 
controversy. The compromises resulting from competing 
claims of ownership not only establish the current design 
of the Memorial, but also set the foundation for the future 
formulations of meaning. 

In a New York Times editorial, two members of the 
design jury, Professors James Young and Michael Van 
Valkenburgh, noted that “[t]he memorial at ground zero 
is not a zero-sum project in which one interested party 
gets its way. It is, rather, an accretion of personal and civic 
memorial needs, a place for memory, mourning and the 
history of that horrible day.”42 The editorial was written 
in 2006 when the original design plans for the Memorial 
and Museum were being challenged and altered due to 
fi nancial and political factors.43 This statement highlights 
the struggle among the ownership groups to determine 
what was actually going to be at the Memorial, what was 
going to be in the Museum, and even where the Museum 
was going to be located. Solidifying the meaning of the 
Memorial was a struggle from the beginning, and the 
design now in the construction process is a compromise 
among the many ownership groups. 

Determinations of ownership matter because they 
enable group participation in the decision making pro-
cess behind the purpose of the memorial site, but just 
because one gets a seat at the “determination table” does 

connection exemplifi es the intangible power the event has 
had on people hundreds or thousands of miles away.

The digital community directly affects the develop-
ment of the meaning of the Memorial through its online 
participation. The online database of collected oral histo-
ries, the Artists Registry, and the Make History website all 
advance cultural ownership claims. The opportunity for 
digital participation is unique in the history of American 
memorials and memorial museums, and it is the digital 
participation that adds historical and cultural context to 
the tragic event and to the memorial site itself. Those who 
have participated in the online programs have in their 
own ways added an individualized fi ltration of mean-
ing and signifi cance of 9/11. As more and more data and 
information are compiled in the digital collection, the 
narrative will continuously evolve. The collected data are 
also intended to be accessible in a digital archive, ensur-
ing that the individualized meanings will be publicly 
available.

There are limitations on how the digital community 
can contribute to the digital collection, mostly with regard 
to speech. The digital platforms are not a free for all pub-
lic forum in which wholesale venting can occur. Rather, 
the progressive efforts of “tapping the collective energy of 
Web users to help build its collection” reveal the unique 
cultural position of the Memorial and Museum: to honor 
and remember the victims through a collective participa-
tion.38 This collective participation as a digital community 
stakeholder group is inherently dependent upon the ap-
proval by the more infl uential ownership groups. 

The content that users may upload to the Make His-
tory website, for example, helps to create an “historical 
record of 9/11” by uploading written experiences, pho-
tographs, and oral histories as content for the Museum’s 
collection.39 However, the content that users may upload 
cannot be in the form of “ranting”: “9/11 is a conten-
tious subject, and [the Museum] encourage[s] people to 
participate in online and offl ine conversations devoted 
to 9/11’s causes and ramifi cations. This particular site, 
however, is not designed to support such conversa-
tions.”40 This guideline explicitly censors the kind of 
speech acceptable for the online contributions, and serves 
as a reminder that contributions to the database must be 
consistent with the purpose of the Memorial. Although 
there is an acknowledgment that venting or ranting about 
the events surrounding September 11 is encouraged, it is 
clear that the Make History site is not purposed for such 
speech. However, what constitutes as ranting may not be 
so straightforward. Could it include conspiracy theories 
about the attacks? Could stories and memories of illegal 
immigrants who died in the attacks be acceptable? Could 
memories of the terrorists themselves be appropriate? 
Though memories of the victims would likely be welcome 
on the Make History site regardless of citizenship status, 
it is uncertain whether commentary outside of the scope 
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nation of the space as a place for contemplation, remem-
brance, and repose remains the same. Once the physical 
space was designated as a memorial site, the challenge 
then was to determine the physical aesthetic of the space. 
The physical reconstruction is a product of the compro-
mises made by the legal and cultural ownership groups. 
Two issues of contention in particular have affected the 
physical aesthetic of the site: (1) the original architectural 
program of the Pavilion (whether the Pavilion should 
house cultural organizations) and (2) the designation of 
the site as sacred. 

a. Pavilion as Site of Contention

The Pavilion, designed by Snøhetta, has been said 
to “establish the style and character for an otherwise 
vast, fl at, horizontal memorial site—a fortuitous archi-
tectural outcome. On the practical side, it also houses the 
ventilation systems for everything below grade, from 
transportation to the memorial museum.”45 Craig Dyk-
ers, partner and co-founder of Snøhetta, comments on 
the relationship of the Pavilion to the rest of the memo-
rial site: “Our building which is very organic and very 
unusually shaped…is a part of forgetting. But at the same 
time it points…to the memorial pools which directs you 
to the memory of that place.”46 The signifi cance of the 
only inhabitable, above-grade structure on the memorial 
site is that its presence is showcased. It not only directs 
the visitor to the pools, but also plays a transitory role, 
inviting the visitor below-grade to the Museum, where 
the visitor can then engage in the Museum’s September 
11th narrative.

not mean that the desired meaning will be attributed to 
the site. In this sense, the negotiation of meaning is not 
a zero-sum game, and the outcome of the negotiation is 
the common goal of all negotiations—a compromise with 
which people can be somewhat satisfi ed. 

B. Physical and Symbolic Reconstructions of 
Meaning

Regarding the physical construction of the site, deci-
sions must be made about its appearance with concomi-
tant justifi cations as to why it needs to look that way. 
Questions are asked and eventually answered: What kind 
of site is this (i.e., commercial, cultural, sacred)? What 
is the purpose of the Memorial? What structures will be 
on the memorial site? The physical reconstruction, then, 
integrates a level of symbolism, a representation of the 
Memorial’s purpose and meaning. The physical recon-
struction allows for public engagement in the symbolic 
reconstruction. This section examines the two main types 
of reconstruction of the site: the physical reconstruction 
and the symbolic (re)construction. It also discusses the 
tensions among cultural ownership groups and how 
those clashes have affected the physical and symbolic 
reconstruction efforts.

1. Physical Reconstruction

The physical reconstruction of the NS11MM is a 
manifestation of both the practical, such as fi nancial and 
engineering concerns, and the symbolic.44 Though the 
Memorial’s current design is rather varied from its origi-
nal design by Michael Arad and Peter Walker, the desig-

NS11MM Aerial Rendering—Pavilion shown at center. © 2004 -2008, National September 11 Memorial & 
Museum at the World Trade Center Foundation, Inc. All Rights Reserved.

Figure 2
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b. Designation as Sacred Site Is Whose Rite?

Part of the Memorial mission statement is to            
“[r]espect this place made sacred through tragic loss.”52 
This mission statement was drafted in collaboration with 
a constituency of the victims’ families and the LMDC. The 
designation of the Memorial as sacred poses certain chal-
lenges for the physical design and reconstruction because 
the notion of sacredness implies certain uses are and are 
not appropriate. Sacredness suggests permanency, solemn 
reverence, and for some, a religious or spiritual aspect. 
Furthermore, places where atrocities and death have 
taken place often assume an identity as sacred because 
that location is seen as the fi nal resting place or a de facto 
cemetery53 for the victims, especially for those unidenti-
fi ed victims. Professor Brigitte Sion comments on the 
powerful aura exuded by sites on which atrocities have 
occurred: 

Long after the event has passed, and after 
the rubble has been cleared, and after the 
construction has begun, and after every-
thing is ready to be visited by tourists…
something remains…it’s the nature of the 
site itself and the emotional impact that 
it carries…when you are visiting a place 
and you know something happened 
there.54

The site, freighted with emotion, and its designation 
as sacred, have created tensions in the decision making 
regarding the appropriate use for the space. One reason 
why The Drawing Center and the International Free-
dom Center were evicted from the Memorial project was 
because those institutions were considered inappropriate 
for sacred ground, suggesting that “the past was going to 
take precedence over the future.”55 The site’s identity as 
sacred, however, seems to be adapting to an evolutionary 
meaning, where sacred permanency is limited. For ex-
ample, Mr. Dykers comments on the use of a public space 
in the middle of one of the largest cities in the world: 
“Sacred implies that it’s untouchable. And nothing in a 
city, in my opinion, can be untouchable….In a city like 
New York, you cannot dictate the use of that much public 
space. I don’t care how many rules and regulations there 
are...it’s up to the public to decide.”56 The design can di-
rect the visitors on how to use the space, but the visitors’ 
pragmatic uses will ultimately determine how they will 
actually relate to the space. 

Michael Shulan, Creative Director of the Museum, 
notes the approach that the planners and designers now 
have with the Memorial, that the NS11MM is not a petrifi -
cation of 9/11, but is one that is continuously evolving: 

[The Museum is] being designed with 
the realization that it will have to change 
whether it wants to or not. If it wants to 
remain relevant and if it wants to live up 

The program of the Pavilion as it rests now, however, 
was not always as defi ned. The early decision making 
for the initial design plans was wrought with inter-own-
ership group disagreements, budgetary constraints, and 
political pressure. The Pavilion was originally intended 
to be a space of 250,000 square feet that was to house two 
cultural organizations—The Drawing Center and the 
International Freedom Center—and mechanical units , 
largely related to the Port Authority’s below-grade rail-
roads. However, a few but strong voices within the vic-
tims’ families group were adamantly against the presence 
of cultural institutions on Ground Zero. What was even 

“An online petition, a digital movement 
instigated by the victims’ families, to 
‘Take Back the Memorial’ was started 
to encourage support for ‘a fitting and 
proper memorial to be built for those 
who perished on September 11th, and to 
tell the story of that fateful day—and that 
day alone.’”

more worrisome for opponents, including some victims’ 
families and then-Governor Pataki, was the stark poten-
tiality for free expression within these cultural organiza-
tions. Debra Burlingame, sister of one of the pilots of the 
plane that crashed into the Pentagon and one of the Board 
of Directors for the NS11MM Foundation, emphasized 
that the purpose of the Memorial is to be a place “for 
all Americans…to hear the story of 9/11 and that story 
only.”47 An online petition, a digital movement instigated 
by the victims’ families, to “Take Back the Memorial” was 
started to encourage support for “a fi tting and proper 
memorial to be built for those who perished on Septem-
ber 11th, and to tell the story of that fateful day—and 
that day alone.”48 Neither The Drawing Center nor the 
International Freedom Center would succumb to Gover-
nor Pataki’s ultimatum—for the organizations to pro-
vide absolute guarantees that they would not showcase 
anything that “denigrates America, denigrates New York 
or freedom, or denigrates the sacrifi ce and courage that 
the heroes showed on Sept[ember] 11.”49 Ultimately, the 
cultural organizations were kicked out, the International 
Freedom Center became defunct, and the Pavilion was 
repurposed to become an entrance space for the subter-
ranean museum and shrunk from 250,000 square feet to a 
more modest 46,000 square feet, a large portion of it being 
dedicated to mechanical units. As the architectural design 
is a physical manifestation of purpose and meaning, the 
fi nal design for the Pavilion is one of appeasement and 
compromise,50 and has become something with which no 
ownership group would strongly disagree—a transition 
space.51 
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diate. Businesses were acting in their own kind of exodus 
towards Midtown Manhattan and the WTC needed to 
be a development that would grasp the attention of New 
York City’s businesses, convincing them to either stay 
or move in. Once built, the Twin Towers fulfi lled their 
destiny as what world-renowned architect Rem Koolhaas 
refers to as the Automonument.59 As the term suggests, the 
structure’s mass triggers the symbolism; yet, the meaning 
is empty relating only to the sheer size and nothing more:

This category of monument presents a 
radical, morally traumatic break with the 
conventions of symbolism: its physical 
manifestation does not represent an ab-
stract ideal, an institution of exceptional 
importance, a three-dimensional, read-
able articulation of a social hierarchy, a 
memorial; it merely is itself and through 
sheer volume cannot avoid being a sym-
bol—an empty one, available for mean-
ing as a billboard is for advertisement.

The Automonument is in and of itself a symbol, and 
“its purest manifestation is the Skyscraper.”60 Simply by 
its physical size, the Towers immediately fulfi lled their 
symbolic designation as an empty monument, devoid of 
any meaning except their own solipsism.

b. As Capitalism

The Twin Towers did indeed represent a type of 
blank billboard ready to be inscribed with some symbolic 
meaning beyond their monumental size. As time went 
on and as people began to relate to the WTC’s structures 
and surrounding space, “the WTC inadvertently became 
a symbol of both economic progress and the wonders of 
modern civil engineering—a way by which New York-
ers could measure their successes and physically orient 
themselves in a vast maze of streets.”61 The Twin Towers 
became a symbol of “fi nancial power and global econom-
ic liberalism.”62 They were the symbolic representation of 
capitalism that made it an attractive target for terrorists, 
resulting in its victimization. The physical manifestation 
of their demise was the collapse of the WTC structures, 
the 3,000 lives lost (not including the undocumented or 
unidentifi ed persons),63 and the consequential pain and 
suffering of the survivors. Thus, the collapse of the Twin 
Towers led to the symbolic transformation “from a site of 
the profane (‘world trade’) to that of the sacred through 
the large-scale loss of life suffered there.”64

c. As Memorialization

As discussed throughout this article, the aftermath of 
9/11 led to intense public debate about what to do with 
the site. Through the turbulent discussions, certain own-
ership groups, namely the political leadership and certain 
constituencies among the victims’ families, managed the 
strongest voices, guiding the symbolic reconstruction of 

to its charge…it has to do that and has 
to be a part of a living city, rather than a 
part of a historic site somewhere down-
town, which is why the plaza…has been 
pushed to be more park-like…This is a 
living neighborhood downtown and ever 
more so the Museum needs to be a part 
[of it].57

Mr. Shulan importantly notes that the Museum and 
Memorial must be simultaneously responsive to the 
dynamics of New York City, while still remaining 
engaged in its mission to provide the context in which 
people can garner their own individual meanings of the 
“seminal expression in 9/11.”58 

An open, urban, public space that is contemporane-
ously a cultural property poses problems for ownership 
groups if their intent is to preserve a sacred status for the 
site. Future generations who use and associate themselves 
with the space will attribute new meanings to the Memo-
rial simply through their uses, and such uses may not be 
what the drafters of the mission statement would con-
sider appropriate for sacred grounds. In addition, defi ni-
tions of what is sacred are malleable in meaning. When 
ownership groups cannot agree on what is “sacred,” the 
compromised meaning becomes multilayered.

Though the architecture preserves sacred aspects, as 
in the solemnization of the victims in the name engrav-
ings bordering the two pools, the memorial site will 
become a combination of uses, both sacred and secular. 
The unique quality of the site is that it can provide space 
for multiple uses: to commemorate the victims, to educate 
oneself on the event of September 11th and its social im-
pact, to visit the Museum and listen to oral histories about 
the victims, to appreciate the architecture and landscape, 
to walk one’s dog through the plaza, to each lunch in the 
plaza, or to use it as a convenient cut-through walkway. 
“Sacred” inevitably has an expansive meaning that could 
embrace multiple uses of the site, whether it is one of 
development, commerce, recreation, or memorialization.

1. Symbolic Reconstruction

The symbolic reconstruction of the site is best under-
stood through examining the symbolic evolution of the 
physical space since the conception of the original WTC 
project, which has altered from one as automonument to 
one as capitalism to one as memorialization. The symbolic 
meaning develops in conjunction with the physical de-
sign and reconstruction. Memory, in particular evolving 
memory, is the main element steering the designations of 
symbolic meanings for the NS11MM. 

a. As Automonument

When the planning for the WTC began in the 1960s, 
the emergency to revitalize Lower Manhattan was imme-
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9/11. In this way, the Museum aims to provide a collec-
tion that is “a kind of archaeology of everyday life and of 
the present rather than a kind of exegesis or hagiography 
of the past.”71

As the tight hold of the stakeholders and ownership 
groups loosens and changes, the foundational meaning of 
sacred remembrance will also inevitably change. Perhaps 
one day the site will no longer bear its sacred identity. 
Perhaps new structures will be added onto the Memorial 
site. Perhaps after the trees die, something new will be 
planted or constructed in their place. As time goes on and 
as the physical structure needs maintenance and repair, so 
too will the attributed meaning. 

One possibility for a stage in the site’s symbolic 
metamorphosis would be to evolve from a sacred place of 
repose where one can deal with the tragic loss, to a place 
of reconciliation, where people can engage in a process 
of mutual understanding on both sides.72 Interestingly, 
though perhaps not unexpectedly, the aim for reconcilia-
tion is absent from available NS11MM materials. Though 
part of the mission of the Memorial is to “inspire an 
end to hatred, ignorance and intolerance,” the question 
remains as to whether this statement includes an end to 
one’s hatred, ignorance, and intolerance towards those 
identifi ed to be responsible for the attacks. 

The movement away from sacred permanency is 
slowly happening as the political climate itself changes 
and more voices regarding the symbolism of the space are 
being heard. On May 25, 2010, the Manhattan Communi-
ty Board 1 held a hearing regarding the establishment of 
an Islamic community center, Cordoba House, two blocks 
from the memorial site.73 Though many victims’ families 
protested the proximity of the community center because 
it could attract noisy protests near the “zone of tranquil-
ity,” this sentiment is not representative of the entire 
stakeholder group.74 One family member stated that this 
community center, which is “dedicated to interfaith toler-
ance,” should be established near the Memorial.75 Since 
then, opinions both for and against have been heard from 
across the country, including the White House. Though 
the designation of the Memorial as sacred will likely give 
rise to concerns to some members among the victims’ 
families in the future, these concerns will ultimately be 
less pronounced as time goes on and as people build new 
associations with the space.

The memorial site cannot simply be a stagnant place 
of sacred contemplation. Current ownership groups can 
set the foundation for meaning, but they cannot control 
it forever, and most people involved in its design process 
seem to accept and support this view. The meaning of the 
site is destined to change over time, for what is cultural 
property if not the physical manifestation of a society’s 
cultural and symbolic associations of the past, identifi ca-
tion in the present, and potentiality of the future? 

the site. The initial, attributed meaning was one of sacred 
memorialization, namely through the act of memory and 
remembrance of those who perished from the attacks. 

Though nothing is surprising about reserving some 
sort of memorial space, for memorials often occur “when 
memories of past atrocities are attached to specifi c 
sites,”65 the amount of space reserved for a sacred site 
in a metropolitan city is unique.66 The symbolic transi-
tion from that of capitalism to that of memorialization on 
extremely valuable land represents a token to the victims 
and their families: “Decommodifi cation of the footprinted 
land has removed from market some of the most valuable 
real estate in the world, serving as a type of compensation 
for the 9/11 victims and their survivors.”67

The approach that the stakeholders, the LMDC, and 
the NS11MM Foundation have taken circulates around 
memory. After all, the term memorial is rooted in the Latin 
memorialis (serving as a reminder) or memoria (memory). 
The ownership groups control the preservation of mem-
ory through the physical manifestation of the Memo-
rial. Names of the victims will be inscribed around the 
two pools on the Memorial. Oral histories and personal 
artifacts of the victims will be included in the Museum 
exhibit below ground. These are all components that rein-
force the reconstructed meaning as one of sacred memory.

Just as the physical space of the Memorial will evolve 
from sacred to more egalitarian, so will the memory 
evolve and conform to new contexts by future genera-
tions. One of the jurists, Professor James Young, remarks 
on the inevitability of the evolution of memory for the 
NS11MM: “[T]his site should become an evolving me-
morial, one that will not only accommodate every new 
generation’s reasons for coming to it but that will also be 
animated by every new generation. And this memorial 
should recall its own constantly evolving meanings and 
reasons for being over time.”68 The tensions rest between 
current ownership groups who prefer that the site always 
bear some sacred symbology versus those who antici-
pate that the uses and associations with the space will 
constantly change over time. The current designations 
of meaning of the NS11MM set the foundation for the 
September 11th narrative and provide the historical and 
cultural context from which the Memorial and the events 
on and after 9/11 will be evaluated by future groups.69 

Mr. Shulan notes that the role of the Museum is not to 
prescribe the meaning, but instead is to provide the space 
where meanings can be determined on an individual 
basis: “We’re not saying what the meaning is…we’re 
giving you these things to look at and think about…but 
the meaning is up to you.”70 The Museum is aware of 
its authority to curate the collection to portray a certain 
message, and the approach taken by the curators will 
infl uence the kind of refl ection and associations visitors 
will have with the physical space and the events around 
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Yankee Stadium (New York Yankees)
Built: 2009
Estimated Cost: $930 million11

Final Cost: $2.3 billion12

Public Financing: $1.19 billion13

These two stadiums need to be considered together. 
Before leaving offi ce, New York City Mayor Rudy Giuliani 
announced agreements with the Mets and Yankees to build 
new stadiums, at a total cost of $1.6 billion, $800 million of 
which would come from the sale of tax-exempt bonds, and 
another $390 million in additional infrastructure expenses 
paid by New York State.14 When Michael Bloomberg took 
offi ce, he quickly dismissed this as fi scal irresponsibility, 
but after learning that the deals worked out by the former 
mayor contained a clause that either team could leave 
New York with 60 days notice if “the city [did] not intend 
to proceed with the stadium project,” expressed interest in 
working out an agreement with both teams.15

The amount of public fi nancing for the projects varies 
tremendously, depending on the source cited. One estimate 
pegs the amount of public money for Citi Field at $164.4 
million,16 and $220 million for Yankee Stadium.17 In a 
sense, this is accurate; the amount of direct public funding 
of these projects is signifi cant, but not nearly as much in 
light of the overall cost of the projects. However, the Mets 
and Yankees have both benefi ted from the tax-exempt 
status of the bonds sold, from forgone property taxes, 
forgone sales taxes and rent rebates. The Yankees have also 
benefi ted from having a new parking garage constructed, 
at public expense, and having the land for the stadium 
granted to them. 

Political opposition varied signifi cantly between the 
plans for the two different stadiums.18 Though both repre-
sented a signifi cant public expenditure, albeit in an amount 
not clear to the casual observer, Yankee Stadium faced far 
stiffer opposition for a few reasons. First, Yankee Stadium 
was to be built on parkland, which had to be replaced, at 
city expense, while Citi Field was built on vacant land right 
next to the old Shea Stadium.19 Second, the public sector 
expenditure, as disclosed, was signifi cantly greater, and 
if the estimates above are accurate, nearly twice the Citi 
Field expenditure. Third, cost overruns plagued Yankee 
Stadium; as noted above, the fi nal cost was roughly two-
and-one-half times the estimate. The $295 million park-
ing garage was a particular sticking point.20 Citi Field, by 
contrast, was part of New York City’s unsuccessful 2012 
Olympic bid, after the West Side Stadium (see below) fell 
through.21 

Meadowlands Stadium (New York Giants and Jets)
Built: 2010
Estimated Cost: $800 million22

The New York metropolitan area has seen a tremen-
dous boom in stadium construction in recent years. Of the 
nine franchises that play in the traditional four major pro 
sports leagues, three have opened new stadiums (New 
Jersey Devils, New York Mets and New York Yankees) 
since 2007, two more will be opening a new stadium in 
September 2010 (New York Giants and New York Jets), 
another plans to opens a new stadium in 2012 (New Jersey 
Nets),1 and another is actively looking for a new stadium 
(New York Islanders). The New York Knicks and New York 
Rangers, tenants of venerable Madison Square Garden 
(MSG), are staying in their building, but MSG is getting a 
massive renovation with completion tentatively slated for 
2013. 

A signifi cant amount of the cost of this construction 
has been publicly funded, and a debate has raged over the 
years about whether such cost is worthwhile. 

Prudential Arena (New Jersey Devils)
Built: 2007
Estimated Cost: $310 million2

Final Cost: $467.5 million3

Public Financing: $311.5 million.4

The Devils’ franchise represents an example of the 
power of threatened relocation. The franchise itself had 
two homes before even settling in New Jersey; it began as 
the Kansas City Scouts, moved to Denver as the Colorado 
Rockies, and fi nally made its way to New Jersey in 1982. 
Shortly after winning the 1995 Stanley Cup, the Devils 
threatened to move to Nashville, Tennessee. Eventually, a 
deal was struck to keep the Devils in Brendan Byrne Arena 
(later Continental Airlines Arena and then the Izod Cen-
ter), in East Rutherford, through 2007.5 At the expiration 
of its lease, the Devils moved to the Prudential Center, in 
Newark. 

The initial cost estimate of $310 million likely did not 
account for infrastructure improvements that were neces-
sary, and further improvements may drive the total cost 
over $500 million. Newark has already had some buyer’s 
remorse with regard to the deal. The city owns Prudential 
Arena, but the Devils have been withholding rent. The 
team claimed that the city failed to meet numerous con-
struction deadlines, and thus created additional costs.6 In 
response, the city proposed a fi ve percent tax on all tickets 
sold at Prudential Arena.7 As of the time of this article, the 
dispute was still pending, with the city claiming $4 million 
in unpaid rent.8 

Citi Field (New York Mets)
Built: 2009
Estimated Cost: $600 million9

Final Cost: $830.6 million
Public Financing: $614.3 million.10

Impending Decline in Public Funding May Push
Stadium Costs Downward
By Joseph M. Hanna and S. Philip Unwin
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also owns the Knicks and Rangers) to pay for the entire 
cost of construction. It does not appear that any infra-
structure improvements are scheduled at the present time. 
However, Cablevision benefi ts from a property tax exemp-
tion, which amounts to over $11 million per year.32 The 
property tax exemption was the product of a deal brokered 
in 1982, to abate property taxes for 10 years on MSG, at a 
time when the Knicks and Rangers were threatening to 
move.33 However, the tax abatement was not rescinded in 
1992, or at any time since, despite occasional threats to do 
so (most recently in 2008, when the City Council voted to 
repeal the tax),34 but the State Legislature has the fi nal say 
and the matter never moved forward.35

Whether Cablevision was content to not pursue public 
fi nancing, or whether its executives felt that the political 
climate had become too toxic to do so, is conjecture. How-
ever, a multitude of factors made it likely that any attempt 
to secure public fi nancing would likely prove unsuccess-
ful. First, the aforementioned tax abatement, which caused 
some controversy. Second, both the Knicks and Rangers 
have been extraordinarily unsuccessful in recent years. The 
Yankees, Giants and Devils have world championships to 
show for their efforts, and the Mets and Jets have had some 
success, albeit not on the same level. Yet both the Knicks 
and Rangers have become infamous for fi elding high-cost, 
low-performance teams.36 Third, Cablevision has made 
more than its share of enemies in New York City politics. 
Apart from the tax abatement controversy, Cablevision 
was at the forefront of opposition to the ill-fated West Side 
Stadium. Cablevision felt that a West Side Stadium would 
have threatened MSG’s position as the pre-eminent sports 
and entertainment venue in Manhattan. Its opposition was 
signifi cant enough that the NFL took the step of pulling the 
NFL draft, a signifi cant media and fan event, from MSG 
and instead moved it to the Jacob Javits Center.37 Further, 
Cablevision backed away from plans to integrate a new 
MSG in with the long-awaited Moynihan Station project, 
the renovation of the ancient Penn Station.38

So what does all this mean for the future? Tax exempt 
fi nancing has increasingly become the favored vehicle for 
publicly funding new stadiums, with lost revenue shared 
by taxpayers at all three levels of government: local, state 
and federal.39 However, by arranging tax-exempt fi nanc-
ing, and funding infrastructure costs publicly, political 
leaders can either escape, or at least minimize, the negative 
publicity that comes with public fi nancing of a private en-
tity. Contrast the Jets’ ill-fated West Side Stadium with the 
successful completion of Meadowlands Stadium. The West 
Side Stadium was perceived as being a giveaway of public 
funds, and was ultimately not approved, while the Giants, 
Jets and other stakeholders in Meadowlands Stadium were 
able to proclaim that it was privately fi nanced, and the 
stadium was built and approved with only token opposi-
tion and no political fallout.40 This is despite the fact that 
the public fi nancing of infrastructure projects connected to 
the stadium, and debt service on the old stadium, stand at 
a total of $500 million, with perhaps another $200 million 
to come in the form of forgone property taxes. If we take at 

Final Cost: $1.6 billion23

Public Financing: Offi cially, none. However, the State 
of New Jersey is funding approximately $400 million 
in road improvements and rail links, and is paying for 
the remaining debt on Giants Stadium at a cost of $100 
million.24

The Giants had long desired to build a new home in 
East Rutherford to replace aging Giants Stadium, their 
home since 1976. The Jets, however, wanted their own 
stadium, having played in Giants Stadium since 1983 and 
generally been considered second-class citizens in their 
home fi eld. Plan A for the Jets was a stadium on Manhat-
tan’s West Side, which would double as the centerpiece of 
New York City’s 2012 Summer Olympics bid. The stadium 
was to be built on top of the Long Island Railroad train 
yards, at a cost of $2.2 billion, with $600 million in public 
fi nancing. The plan was scuttled, however, when Assembly 
Speaker Sheldon Silver declined to support the project.25 
The city shifted its focus to Citi Field as the venue for the 
Summer Games, and the Jets moved on to Plan B. In an 
interesting twist, a large part of the opposition to the West 
Side Stadium came from the owners of MSG, a point dis-
cussed in greater detail below. 

As with the Mets’ and Yankees’ new homes, with the 
Meadowlands, we see a case of private funding paying 
most (or in this case, all) of the cost of the stadium, but 
infrastructure costs being borne by the public. The Giants 
and Jets secured a $300 million loan from the National 
Football League’s (NFL) G-3 fund, a fund designed to as-
sist teams in the construction of new stadiums.26 The $300 
million loan exhausted the fund. Both teams contributed 
$650 million, funded by a private bond auction.27

Meadowlands Stadium has been trumpeted as being 
entirely privately fi nanced, and in a technical sense, this is 
true. However, its two tenants are exempt from property 
taxes.28 The Giants and Jets pay rent to the New Jersey 
Sports and Exposition Authority, which in turn makes Pay-
ments In Lieu of Taxes (PILOT) to the city of East Ruther-
ford. The PILOT was initially capped at $1 million per year, 
but the parties involved reached agreement to increase 
that sum.29 The fi nal fi gure was $1.3 million; however, the 
NJSEA agreed to pay any property taxes over and above 
that $1.3 million, which could amount to $10 to $15 mil-
lion per year.30 Over the course of the 15-year lease, the 
City or State may forgo as much as $200 million in lost tax 
revenue, in addition to the $400 million for infrastructure 
improvements and $100 million in debt service on Giants 
Stadium.

Madison Square Garden (New York Knicks and Rangers)
Built: 1968, renovations scheduled to be completed 2013.31

Estimated Cost: $775 to $850 million
Final Cost: N/A
Public Financing: None.

MSG has been intermittently scheduled for renovation 
for several years, but it appears that the renovations may 
fi nally occur. The project is still being worked out, but the 
plan is for the owner of MSG (Cablevision, an entity that 
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any of his fellow owners did, and it is uncertain how it will 
resolve itself.

What conclusions can we draw from this? There seems 
to be an increasing reluctance on the part of political lead-
ers to fund stadium projects. The era of direct payments 
and grants to franchises has likely passed; the costs to the 
public in most of the above cases were frequently hidden. 
We have observed the opposition to Yankee Stadium that 
intensifi ed over time, the buyer’s remorse experienced by 
those who backed Prudential Arena, the outright veto of a 
West Side Stadium, and an attempt to revoke the property 
tax abatement for MSG. These point to a tougher case for 
sports franchises to make in the future if they want pub-
lic money for stadium projects, however the funding is 
couched. Unfortunately for franchises, this goes directly 
against the trend of ever-increasing costs, which would 
necessitate a desire for greater public involvement. For 
example, the Jets and Giants had to commit to amounts 
of private fi nancing with which some other NFL owners 
were uncomfortable. If public fi nancing is harder to come 
by, franchises will either have to dig deeper into their own 
pockets or become more spendthrift with their building 
projects. Since sports leagues generally want to avoid their 
teams taking on high levels of debt, it seems reasonable 
to believe that there will be a push to decrease costs in the 
future. 
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nears_500m.html (last visited July 22, 2010).
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are infrastructure costs borne by the state of New Jersey and federal 
government. 
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face value the estimate of a $600 million public contribu-
tion for the failed West Side Stadium, it is hard to argue 
that taxpayers are appreciably better off.41 It is far easier to 
sell infrastructure costs to the public as a necessary ex-
pense than it is stadium construction costs. After all, roads, 
bridges, and the like are all legitimately accepted public 
expenditures, yet construction costs are frequently derided 
as “corporate welfare.” 

The New York Islanders is the only franchise in the 
metropolitan New York area without plans for a new 
stadium. The Islanders’ owner, Charles Wang, has been 
seeking a replacement venue for the team for several years. 
The Islanders’ current home, Nassau Coliseum, is the Na-
tional Hockey League’s (NHL) oldest venue, and is almost 
universally derided as its worst. Wang has been seeking 
approval for the “Lighthouse Project” off and on since 
2003.42 The project would include a mammoth renovation 
of Nassau Coliseum, along with a shopping center and 
condominiums. Wang was reportedly seeking an arrange-
ment with the Town of Hempstead and Nassau County 
where he would pay for a $320 million renovation of the 
Coliseum and lease 77 acres of public land for $1, as well 
as pay $1.5 million in annual rent.43 One assumes that there 
would be signifi cant infrastructure cost for such a project, 
given that it involves a major renovation of public land, 
and that many, if not all, of these costs would be borne by 
the municipality. The project has been stalled, and Wang 
has tried to use the threat of relocation in an effort to move 
matters along. In 2009, the Islanders played an exhibition 
game in Kansas City, which does not currently have an 
NHL team, in hopes of sending a less-than-subtle message 
that he was serious about relocating.44 More recently, the 
Mets have discussed the possibility of building an arena for 
the Islanders in Queens, though there is not yet a concrete 
proposal on the table.45

The Islanders face some diffi culty that the other New 
York teams did not. For one, they have been woefully 
unsuccessful for most of the last 20 years, even by the 
meager standards of the Knicks and Rangers, and it is 
much easier to support a winning franchise than a losing 
one. The threat of relocation to Kansas City was, it seems, 
not taken all that seriously, and perhaps with good reason. 
Kansas City has already failed at hosting an NHL franchise 
once before, and the threat of leaving a huge market like 
New York for a far smaller market like Kansas City may 
ring hollow. What is more, the plans for the other New 
York stadiums were consummated prior to the 2008 reces-
sion. In the current political climate, any perceived public 
funding might well go over poorly at a time when the 
state is dealing with a serious budget crisis. We have seen 
in the case of both the West Side Stadium and with MSG 
the ever-decreasing willingness of political leaders to open 
the public’s wallet for these projects. Finally, the NHL as a 
whole is not on the solid footing of the other three major 
sports; one franchise is already in bankruptcy, and thus the 
NHL is not in a position to support new development as 
was the NFL. Wang thus faces a dilemma far worse than 
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such motion picture…throughout the world.”6 When the 
movie version of the fi lm was televised, the plaintiff sued, 
and claimed that the telecast exceeded the scope of the 
license. 

The Circuit Court affi rmed the dismissal of the ac-
tion. The Court admitted that “any effort to reconstruct 
what the parties actually intended nearly 40 years ago is 
doomed to failure.”7 The Court instead focused on the 
language of the grant, stating it conveyed the “broadest 
rights.”8 

The key to this result was the word “exhibit.” It 
stated that the right to “‘[e]xhibit’ such motion picture…
throughout the world’” “means to ‘display’ or to ‘show’ 
by any method including on television and nothing in the 
rest of the grant suffi ciently reveals a contrary intention.”9 
The Court thus permitted the licensee to “‘properly pur-
sue any uses which may reasonably be said to fall within 
the medium as described in the license,’” thereby avoid-
ing “the risk that a deadlock between the grantor and the 
grantee might prevent the work’s being shown over the 
new medium at all.”10

The Second Circuit added that “[i]f the words are 
broad enough to cover the new use, it seems fairer that 
the burden of framing and negotiating an exception 
should fall on the grantor” at least when “the new medi-
um was [not] completely unknown at the time when the 
contract was written.”11 The Court noted that the “future 
possibilities of television were recognized” at the time the 
license was signed.12

Boosey
Boosey raised the issue of whether a license to use a 

song in a motion picture included the right to distribute 
the motion picture on videocassette.13 In that case, Igor 
Stravinsky licensed to Walt Disney in 1939 the “right ‘to 
record [his music composition] in any manner, medium or 
form’ for use ‘in [a] motion picture.’”14 After Stravinsky 
assigned his rights under this license to Boosey, it sued 
Disney in 1991 alleging that the latter’s distribution of the 
motion picture in video format was not permitted by the 
license.15 

The Second Circuit reversed the grant of summary 
judgment to the plaintiff on its infringement claim. The 
appellate court, echoing Bartsch, admitted the impos-
sibility “many years after formation of the contract,” of 

Technology continues to create attractive new prod-
ucts that give users easy access to a vast number of 
previously licensed copyrighted works. Ebooks are one 
example. However when the new product exploits these 
previously licensed works without the permission of the 
copyright holder, litigation is likely. 

The parties to the litigation are most often the copy-
right holder who licensed the copyrighted work and the 
licensee who seeks to exploit the work in the new prod-
uct. The licensor would claim that the license does not 
contemplate the new use. In response, the licensee would 
assert that the new use is simply an evolutionary or for-
ward step in the presentation of the work and is therefore 
permitted by the license. 

The intent of the parties usually determines the 
scope of rights granted by a license. Yet in most new use 
cases there was no intent. When the license was executed 
years before, the copyright holder and the licensee never 
dreamed of the new use. In the absence of intent, how 
does a court resolve a new use issue where the license 
fails to expressly authorize the use? 

The three leading new use cases in the Second Circuit, 
Bartsch v. Metro-Goldwyn-Mayer, Inc;1 Boosey & Hawkes Mu-
sic Publishers, Ltd. v. Walt Disney Co.,2 and Random House, 
Inc. v. Rosetta Books LLC, 3 provide some guidelines. Each 
resolves the issue of the scope of the license by focusing 
on the language of the copyright holder’s grant of rights. 

These cases indicate that a licensee may exploit the 
copyrighted work without the consent of the copyright 
holder if: (a) the grant of rights in the license is broad 
enough to encompass the new use; (b) that use was not 
unknown at the time the license was executed; and (c) 
the new use may reasonably be said to fall within the 
medium described in the license.4 The medium to which 
the courts appear to be referring, without ever expressly 
so stating, is the method or form of distribution of the 
copyrighted work.5 

As discussed below, these cases provide some useful 
guidance to parties facing a new use issue. 

Bartsch
In Bartsch, the issue was whether a grant of motion 

picture rights included the right to exhibit the fi lm on 
television. The motion picture license, executed in 1930, 
included the right “to copyright, vend, license and exhibit 

Old Wine in New Bottles:
May a Licensee Exploit Previously Licensed Content 
Without the Consent of the Copyright Owner?
By Andrew Berger 
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House moved to enjoin the sale. The District Court denied 
the motion, fi nding that the authors had not conveyed 
ebook rights to Random House.31 

The District Court fi rst noted that the authors’ licens-
es to Random House distinguished between the “pure 
content—i.e. ‘the work’—and the format of display—‘in 
book form.’” The court stated that Random House’s 
own dictionary “defi nes a ‘book’ as ‘a written or printed 
work…usually on sheets of paper’…and defi nes ‘form’ as 
‘external appearance of a clearly defi ned area.’”32 

The court then stated that the licenses gave Random 
House additional rights to “publish book club editions, 
reprint editions [and] abridged forms.”33 The court con-
cluded that Random House would not have needed these 
additional rights “if the phrase ‘in book form’” was as 
broad as Random House contended and “encompassed 
all [these] types of books.”34 The court also relied on trade 
usage, noting that the phrase to “‘print…in book form’ 
is understood in the publishing industry…to be a ‘lim-
ited’ grant’” and “generally” refers to a “hardcover trade 
book.”35

The Rosetta court observed that the grants in Bartsch 
and Boosey were “far broader than here,”36 adding that the 
“‘new use’ in those cases—i.e. display of a motion pic-
ture on television [Bartsch] or videocassette [Boosey]—fell 
squarely within the same medium as the original grant.”37 
In contrast, Rosetta noted the new use at issue, “electronic 
digital signals sent over the internet—is a separate me-
dium from the original use—printed words on paper.”38 
The court relied in part on Random House’s expert, who 
concluded “that the media [analog and digital] are dis-
tinct because information stored digitally can be manipu-
lated in ways that analog information cannot.”39

The court, mindful of avoiding an approach that 
“‘tilts against licensees,’” stated “that the policy rationale 
of encouraging development in new technology” was “at 
least as well served by fi nding that the licensors” retain 
ebook rights.40 “In the 21st century it cannot be said that 
licensees such as book publishers and movie producers 
are ipso facto more likely to make advances in digital 
technology than start-up companies.”41

The Second Circuit, surprisingly adding little to the 
District Court’s reasoning, held that the denial of Ran-
dom House’s request for an injunction was not an abuse 
of discretion. The Court stated that the issue whether 
“the licenses” “extend to ebooks” required “fact-fi nding 
regarding…the ‘evolving’ technical processes and uses of 
an ebook…and the reasonable expectations of the con-
tracting parties.”42

Random House Does and About-Face
Ironically, Random House, seven years after losing 

Rosetta, announced by memo dated December 11, 2009 

“ascertain[ing] the parties’ intent.”16 Instead, the Court 
stated “[w]hat governs under Bartsch is the language of 
the contract. If the contract is more reasonably read to 
convey one meaning, the party benefi ted by that reading 
should be able to rely on it.”17 

In reading the contract, the appellate court applied 
“neutral principles of contract interpretation.” Boosey 
stated its “new-use analysis” neither “favors” nor “dis-
advantages” either party,18 adding that Bartsch had not 
adopted “a default rule in favor of copyright licensees.”19 
Boosey also rejected an approach that “tilts against licens-
ees.”20 Such an approach would give “rise to antiprogres-
sive incentives,” making movie “producers…reluctant to 
explore and utilize innovative technologies.”21 

Boosey found the “license ‘to record [the musical 
composition] in any manner, medium or form’ doubtless 
extends to videocassette recording.”22 The Court then 
went further and held that the “right ‘to record in any…
medium’…for use ‘in [a] motion picture’” was “broad 
enough to include distribution of the motion picture in 
video format,” “absent any indication in the Agreement 
to the contrary.”23 Under these circumstances, the Court 
stated that Stravinsky should have added appropriate 
language to the license “if he wished to exclude new 
markets resulting from subsequently developed motion 
picture technology.”24 

In reaching this result, Boosey cited to and appeared 
to follow25 the expansive defi nition of a motion picture in 
Bourne v. Walt Disney Co.26 In Bourne, the Second Circuit 
stated that a motion picture included “a broad genus 
whose fundamental characteristic is a series of related 
images that impart an impression of motion when shown 
in succession…. Under this concept the physical form in 
which the motion picture is fi xed—fi lm, tape, discs, and 
so forth—is irrelevant.”27

Applying this defi nition, Boosey concluded that video 
format was simply one of the “subsequently developed 
methods of distribution of a motion picture” and was 
therefore permitted by the license.28 Boosey added that  
“[i]f a new-use license hinges on the forseeability of the 
new channels of distribution at the time of contracting,” 
the licensee “has proffered unrefuted evidence that a 
nascent market for home viewing of feature fi lms existed” 
when the license was executed.29 

Rosetta
The District Court in Rosetta distinguished Bartsch 

and Boosey, and found that the grant of rights did not 
authorize the new use. In Rosetta, three authors, includ-
ing William Styron, licensed to Random House the right 
to “print, publish, and sell” their novels “in book form.”30 
Thereafter, Rosetta Books acquired from these authors 
the right to publish their novels as ebooks. A day after 
Rosetta began selling the novels in ebook form, Random 
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language would not have been necessary if, as the li-
censee contends, the grant language it seeks to enforce 
conveys all rights. Rosetta also indicates that a fi nding for 
the authors-licensors does not necessarily implicate anti-
progressive incentives. That is because the Internet may 
have helped licensors achieve some parity with tradi-
tional licensees in developing “new technologies that will 
enable all to enjoy the creative work in a new way.”54 
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that it had ebook rights to some of the same older works 
that were successful at issue in Rosetta.43 The memo, mak-
ing no reference to Rosetta, stated that Random House 
“considers contracts that grant the exclusive rights to 
publish ‘in book form’…to include the exclusive right to 
publish in electronic book publishing formats.”44 

Random House recently reversed course. The New 
York Times reported on April 25, 2010, that Random House 
“appears to be letting go of digital rights” to at least two 
of Mr. Styron’s older works, Sophie’s Choice and Confes-
sions of Nat Turner.45 It further reported that Random 
House referred to William Styron as “a unique family 
situation.”46 Random House may have instead reread 
Rosetta and acted accordingly.

Conclusion
In sum, parties wishing to predict a new use outcome 

may gain useful assistance from these cases. 

First, a licensee may make a use that was not set forth 
in the license if the language of the grant of rights may 
reasonably be read to permit the new use.

The grants in Bartsch and Boosey easily qualifi ed 
because of their breadth. In Bartsch, the Court found the 
right to “exhibit” the motion picture included its “dis-
play” “by any method,” including television.47 In Boosey, 
the Court held the grant, to “record” the musical com-
position “in any manner” or “form” for use in a motion 
picture extended to the movie’s distribution in video.48 
In contrast, the grant in Rosetta to “print…in book form” 
did not extend to the new use because the District Court 
found the scope of the grant was narrow.49 

Second licensees are likely to prevail if they can 
show that the new channel of distribution might have 
been foreseen by the licensor at the time the license was 
executed. Thus, Bartsch noted that the future possibilities 
of television were not unknown.50 Boosey referred to a 
“nascent market for home viewing.”51

Third, a broad grant usually enables the court to au-
thorize an equally broad medium or form of distribution 
to effectuate the purpose of the grant. In Bartsch, the grant 
authorized multiple media distribution formats because 
the grant permitted the licensee to display the motion pic-
ture “by any method.”52 In Boosey, the grant to distribute 
the motion picture also translated into a broad medium 
because of the loose defi nition of motion picture the court 
borrowed from Bourne.53 

Finally, Rosetta offers licensors seeking to narrow the 
grant a road map. Trade usage or industry custom may 
be used to limit the scope of the rights granted by the 
license. Further, there may be separate grant language in 
the license setting forth other rights to the copyrighted 
works. In that case, a court may fi nd that that additional 
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This article proposes several fl exible, yet clear, factors 
for both tax examiners and nonprofi t theaters to use in 
assessing whether or not a nonprofi t’s involvement in a 
specifi c enhancement deal could jeopardize the organiza-
tion’s tax-exempt status. 

I. Commercial v. Nonprofi t Theater Productions
As a precursor to understanding the issues at stake 

in an enhancement deal, it is necessary to understand 
the operational differences between commercial and 
nonprofi t theater productions. In a commercial theater 
production, investors provide fi nancial backing for a 
show. These investors may include private individuals 
or corporations. The production does not usually affi li-
ate itself with an already existing production company 
or theater. Instead, commercial producers organize ad 
hoc business entities, usually limited liability companies 
or limited partnerships, in order to enter into the trans-
actions required to mount a specifi c production.9 The 
limited liability entity that is formed is not an ongoing 
business, but lasts only for the life cycle of the immedi-
ate show for which it was organized. If the show goes on 
tour, it is likely a new entity will form for that venture.10 

Nonprofi t theaters differ from commercial theatrical 
ventures in a number of signifi cant ways. The primary 
difference is that because these theaters are structured 
as 501(c)(3) tax-exempt organizations, the driving force 
behind all of their business decisions is not to maximize 
profi ts for investors, but to fulfi ll tax-exempt charitable 
purposes.11 Nonprofi t theaters have no investors on 
whose behalf they are required to maximize profi ts. In-
stead, nonprofi t theaters are bound to serve the commu-
nity for whom they were incorporated. Nonprofi t theaters 
have traditionally received funding from a combination 
of tax-deductible donations, government grants, funding 
from foundations, and income generated from box offi ce 
receipts, season subscriptions, and show merchandise.12 
In contrast to commercial theatrical ventures, nonprofi t 
theaters are ongoing organizations that usually have their 
own performance venues. Nonprofi ts usually put on an 
entire season of productions, rather than focus on a single 
production.13 The funding a nonprofi t receives is not 
invested in a single production, but supports a diverse 
offering of shows across the season. While some degree 
of economic success for each production is a necessary 
goal on a practical level, having multiple productions in 
a single season spreads the fi nancial risk involved in each 
individual production. This risk spreading, coupled with 
access to funding other than box offi ce receipts, argu-
ably allows nonprofi ts to more freely choose productions 

In recent years, enhancement deals have become com-
mon arrangements between nonprofi t theaters and com-
mercial producers. An enhancement deal involves a trans-
action in which a commercial producer provides funding 
for a particular show that a nonprofi t theater produces 
and performs as part of its regular season.1 The nonprofi t 
uses the funding to “enhance” the physical production 
with more elaborate sets and costumes.2 Since the labor 
costs associated with putting on a nonprofi t production 
amount to signifi cantly less than the costs of mounting a 
Broadway show, the capital that a commercial producer 
contributes can go further in terms of on-stage embel-
lishments. As a result, commercial producers receive the 
opportunity to “test-run” enhanced productions, so as to 
work out any rough spots, for much less than it would 
cost to mount the same show on Broadway.3 

“This article proposes several flexible, yet 
clear, factors for both tax examiners and 
nonprofit theaters to use in assessing 
whether or not a nonprofit’s involvement 
in a specific enhancement deal could 
jeopardize the organization’s tax-exempt 
status.”

Commercial producers generally also receive the 
rights to transfer enhanced shows to Broadway, once 
they see how the productions look, how well they do at 
box offi ces, and how theater critics respond.4 In addition 
to enhancement funds, nonprofi ts also usually receive 
either some percent of future royalties and/or box offi ce 
proceeds if a show subsequently transfers to Broadway. 
When such transfers occur, nonprofi ts benefi t from this 
revenue stream and from the cache of having incubated a 
Broadway hit.5 

Proponents of enhancement deals can point to many 
Broadways successes that started as enhancement–funded 
productions at nonprofi t theaters.6 Critics of enhance-
ment monies complain that the deals entice nonprofi ts 
to produce works chosen by commercial producers over 
less commercially appealing works that may be more in 
keeping with the mission of the nonprofi t.7 From a legal 
standpoint, this raises a serious question as to whether 
a nonprofi t’s tax-exempt status may be threatened as a 
result of having engaged in a commercial activity that is 
not in furtherance of its mission.8 

One Singular Sensation: The Rise of Enhancement Deals 
Between Nonprofi t Theaters and Commercial Producers
By Leia LeFay
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profi t theater among theatergoers and thereby ultimately 
result in increased subscription sales for that theater.

For commercial producers, the reduced fi nancial risk 
achieved by trying out shows with smaller initial invest-
ments provides great incentive to participate in enhance-
ment deals.23 The most signifi cant cost savings of working 
with a nonprofi t theater come from the difference in re-
quired minimum pay for actors and other labor.24 Com-
mercial producers also save a great deal on transactional 
costs. A nonprofi t theater provides commercial producers 
with an already organized entity that can enter into any 
agreements required to mount an enhanced production. 
The need to establish an ad hoc entity for the enhanced 
production is abrogated, as is the need to seek out and 
book a performance venue, since nonprofi ts generally 
also have their own theater spaces. 

In addition to overhead cost savings, the risk reduc-
tion component of enhancement deals is also realized by 
the opportunity to preview how both theater critics and 
audiences will respond to the production. Producers can 
then take these reactions into consideration when decid-
ing whether to transfer the show to Broadway at all. Com-
mercial producers can respond to unfavorable reviews 
generated during the trial run by reworking the aspects of 
a show that drew criticism prior to a Broadway opening.25 

While the advantages of enhancement deals for both 
commercial producers and nonprofi ts arguably ben-
efi t the general public as well because the net result of 
enhancement deals may be more theater overall, critics 
argue that nonprofi ts engaging in enhancement deals 
may be “selling out.” In a legal sense, “selling out” is an 
allegation with serious consequences, because under the 
tax laws that govern tax-exempt organizations, nonprofi ts 
are prohibited from to forgoing their original missions 
in pursuit of profi t. If a nonprofi t organization’s activi-
ties deviate substantially from the mission statement for 
which it was originally granted tax-exempt status, these 
deviations may jeopardize the organization’s status as a 
tax-exempt entity.

II. The Commerciality Doctrine and Tax-Exempt 
Status

Section 501(c)(3) of the tax code provides tax-exempt 
status to organizations operating for charitable purposes. 
In order to gain tax-exempt status, an organization must 
be both organized and operated for a charitable pur-
pose.26 In addition, the organization must not confer any 
special benefi ts upon individuals who exercise control 
over the organization.27 The term “nonprofi t” does not 
prohibit 501(c)(3) organizations from earning a profi t 
or from engaging in commercial transactions with the 
public and with for-profi t entities, but rather refers to the 
nondistribution constraint. The nondistribution constraint 
forbids the distribution of profi ts to shareholders or to 
other parties who exercise control over the organiza-

based on their artistic merits, regardless of their com-
mercial appeal.14 Accordingly, nonprofi t theaters play an 
important role in the evolution of theater, by providing 
a venue for cutting edge works that may not appeal to 
commercial investors and would otherwise fail to reach 
the stage.15

A. Setting the Stage for Enhancement

A number of economic developments have created 
an environment ripe for enhancement deals, from the 
perspective of both commercial producers and nonprofi t 
theaters. Decreases in traditional sources of nonprofi t 
theater funding have made enhancement funds appeal-
ing, or even necessary, for nonprofi ts.16 Cuts made to the 
National Endowment for the Arts budget in 1996 resulted 
in reductions in governmental funding that continue 
today.17 While funding has decreased, expenses have in-
creased, as has the competition for audience dollars from 
fi lm, television and other entertainment events.18

On the side of commercial producers, the cost of 
mounting Broadway shows continues to increase, with 
budgets sometimes reaching above 10 million dollars.19 
As a result, commercial producers have sought to reduce 
risks by giving shows a “try-out,” either at a nonprofi t 
or at a theater outside of New York.20 Since these venues 
do not require the multi-million dollar investment of a 
Broadway opening, try-outs allow producers to test run 
the show, as well as to see how the production fares both 
at the box offi ce and in the eyes of theater critics. Com-
mercial producers can then resolve artistic problems that 
arise during the trial run before taking the show to Broad-
way.21 In the event of a transfer to Broadway, no money 
is ultimately saved—as the commercial producer must 
eventually make the larger investment required to open 
the show on Broadway. There is always the possibility 
that the show will do poorly on Broadway despite a suc-
cessful trial run, but overall trial runs greatly reduce the 
risk. In the case of a fl op during a trial run, producers lose 
the amount of the enhancement. That amount, however, 
pales in comparison to the amount commercial producers 
stand to lose on a show that performs poorly at the box 
offi ces on Broadway.22

Given the economic pressures facing both commercial 
producers and nonprofi t theaters, enhancement deals 
almost seem like a match made in heaven. Financial back-
ing by commercial producers not only allows nonprof-
its to put on more elaborate productions than they can 
otherwise afford on their own, but also opens the door to 
other potential revenue streams for cash-strapped non-
profi ts. In addition to the solid box offi ce receipts that an 
enhanced show may deliver during the production’s run 
at a nonprofi t, a successful transfer to Broadway may pro-
vide a valuable source of income well after the produc-
tion has left the nonprofi t’s stage, in the form of royalties 
and Broadway box offi ce receipts. A successful Broadway 
transfer may increase the reputation of a particular non-
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Subsection (e) specifi cally addresses commercial 
activities, stating: 

An organization may meet the require-
ments of section 501(c)(3) although it 
operates a trade or business as a substan-
tial part of its activities, if the operation 
of such trade or business is in furtherance 
of the organization’s exempt purpose or 
purposes and if the organization is not 
organized or operated for the primary 
purpose of carrying on an unrelated trade 
or business…33

Accordingly, in order for an organization to qualify 
for tax-exempt status, it must be able to show that it has 
been organized and is operated primarily for the fulfi ll-
ment of a charitable mission. In the case where a non-
profi t engages in commercial activities as a substantial 
amount of its total activities, it must show that the activi-
ties are in furtherance of its mission.34 If the commercial 
activities constitute a substantial amount of an organiza-
tion’s overall activity without furthering the mission, 
the organization may have its exempt status denied or 
revoked. Conversely, the regulation implies that insub-
stantial unrelated commercial activity will not jeopardize 
the organization’s exempt status.35

An organization demonstrates that it meets the stan-
dard of primarily serving a purpose worthy of tax exemp-
tion by satisfying both an organizational and an opera-
tional test.36 The organizational test applies to the creation 
of a nonprofi t and whether the primary motivation for 
organizing the nonprofi t was a charitable purpose.37 The 
operational test looks at an organization’s subsequent 
operations to determine whether the organization func-
tions in compliance with its qualifying exempt purpose.38 
In conducting the organizational test, an examiner looks 
at the organization’s articles of incorporation to analyze 
whether or not the stated purpose qualifi es for an ex-
emption and whether or not the articles of incorporation 
authorize the organization to conduct activities that are 
not in furtherance of the exempt purpose.39 In the context 
of nonprofi t theaters, the organizational test rarely comes 
up as an issue, because support of the arts has long been 
considered a charitable purpose.40 

The operational test addresses an organization’s 
conduct. It looks at three aspects of an organization’s 
operations: its primary activities; the distribution of earn-
ings; and whether the organization functions as an action 
organization.41 For the purposes of analyzing the conduct 
of nonprofi t theaters in enhancement deals, only the pri-
mary activities prong and the earnings distribution prong 
are relevant.42 

1. The Primary Activities Prong

The primary activities prong of the operational test 
focuses on the relationship between an organization’s 

tion.28 Since nonprofi ts must be organized and operated 
for charitable purposes, the community that a particular 
nonprofi t has been organized on behalf of becomes the 
benefi ciary entitled to receive the fruits generated by a 
nonprofi t’s activities. Unlike corporate entities, the driv-
ing force behind all the decisions made by a nonprofi t 
cannot be the maximization of profi t, but must be the 
fulfi llment of an organization’s charitable mission in the 
service of its benefi ciaries. When a nonprofi t operates 
outside of its mission, the question of whether or not the 
organization still deserves a tax exemption arises. 

Many nonprofi ts necessarily engage in a degree of 
commercial activity in the process of fulfi lling their mis-
sions. Nonprofi t theaters, for example, produce shows, 
engage in marketing campaigns to promote their produc-
tions, and charge admission to the public. Nothing in 
the tax code restricts nonprofi t theaters from engaging in 
commercial activities to the extent that the commercial 
activities are implicated in the fulfi llment of a qualifying 
tax-exempt mission.29 Commercial transactions such as 
compensating actors and charging admission for perfor-
mances are not regarded as threatening to a nonprofi t 
theater’s tax-exempt status. If, however, a nonprofi t’s 
commercial activity interferes with the fulfi llment of 
its mission—such as where the maximization of profi t 
infl uences a nonprofi t organization to make decisions 
that promote private fi nancial interests above the further-
ance of its charitable mission—the organization can lose 
its exempt status. The tax code and treasury regulations 
provide little guidance on where the line lies between 
permissible and impermissible commercial activity. Given 
the severity of this consequence, the lack of clarity creates 
a serious risk for nonprofi ts that engage in commercial 
activities. 

B. Qualifi cations for Tax-Exempt Status—The 
Organizational and Operational Tests

In order to qualify for tax-exempt status, an organiza-
tion must be both created and operated in furtherance of 
a charitable purpose.30 An organization’s mission state-
ment embodies the qualifying charitable purpose. Section 
501(c)(3) of the Tax Code states that an organization must 
be “organized and operated exclusively for a charitable 
purpose” to qualify for tax-exempt status.31 Treasury 
Regulation 1.501(c)(3)-1(c) seems to soften the standard 
by stating:

An organization will be regarded as oper-
ated exclusively for one or more exempt 
purposes only if it engages primarily in 
activities which accomplish one or more 
exempt purposes specifi ed in section 
501(c)(3). An organization will not be so 
regarded if more than an insubstantial 
part of its activities is not in furtherance 
of an exempt purpose.32 
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if a private benefi t accrues to a third party, as long as the 
private benefi t is merely incidental to the furtherance of 
an organization’s exempt mission.52 

B. Application of the Organizational and 
Operational Tests to Nonprofi t Theaters Engaged 
in Commercial Activities

Two cases, Broadway Theater League of Lynchburg v. 
United States and Plumstead Theater Society v. Commis-
sioner of Internal Revenue, have provided insight on the 
application of the organizational and operational tests 
to nonprofi t theater companies engaging in commercial 
activities. In Broadway Theater League of Lynchburg v. United 
States, the petitioner was a nonprofi t theater appealing 
from a denial of tax-exempt status. Exempt status was 
denied because of the Broadway League of Lynchburg’s 
(League) contract with a commercial booking agency, 
United Performing Arts, Inc. (United).53 The contract 
required the League to conduct a membership drive on a 
yearly basis. During the drive, members purchased the-
ater subscriptions for the upcoming season. The contract 
further specifi ed that the League include in every season 
a minimum of four shows booked by United. Both the 
League and United had the power to set prices for the 
season tickets.54 At United’s request, the League agreed to 
only sell season tickets and not to sell tickets to individual 
shows. The League also agreed to deal exclusively with 
United for the term of the contract, and to pay United 
a 15 percent commission on all membership dues.55 In 
addition, the contract gave United the right to reorganize 
the League, should the League’s current offi cers resign 
or should the continuance of the organization fall into 
jeopardy.56

In applying the organizational test, the court looked 
at the charitable purpose contained in the articles of 
incorporation. The tax commissioner took issue with the 
organization’s purpose “to promote and cultivate in the 
citizens of Lynchburg, Virginia and the surrounding area, 
an interest in good theatrical performances of all kinds.”57 
The government argued that the League’s use of the 
word “all” resulted in making the mission broader than 
501(c)(3) permits. The purpose to promote an interest in 
all kinds of theater productions might include commer-
cial productions not deserving of a tax exemption. In the 
government’s view, the League failed the organizational 
test because this language expressly empowered the 
organization to engage in an activity not in furtherance 
of a suffi ciently charitable purpose. The court rejected the 
government’s argument, fi nding that the promotion of the 
arts in general qualifi es as a charitable purpose.58 In read-
ing the entire mission as a whole, the court found that 
the purpose it contained was suffi ciently directed at this 
charitable goal.59 The court further noted that the adop-
tion of a broad mission does not necessarily mean that the 
organization has improperly empowered itself to engage 
in activities unrelated to its exempt purpose.60

primary activities and its charitable purpose. The primary 
activities prong asks whether a nonprofi t in fact operates 
in furtherance of the charitable purpose for which it was 
organized and granted tax-exempt status. In assessing 
an organization’s primary activities, Treas. Reg 1.501(c)
(3)-1(c) simply instructs that an organization meets the 
primary activities prong of the operational test if the orga-
nization’s activities primarily promote its exempt pur-
pose.43 The regulation further states that an organization 
cannot pass the operational test if it engages in a substan-
tial amount of activity not in furtherance of its mission.44 
No guidance is provided on how to determine whether 
activities are in furtherance of mission, or on what consti-
tutes “substantiality” in this context. Treas. Reg 1.501(c)
(3)-1(e), the subsection pertaining specifi cally to commer-
cial activity, adds little to the analysis. It merely acknowl-
edges that the operational test is a facts and circumstances 
test, but provides no guidance on how to meaningfully 
analyze the relevant facts and circumstances.45 

2. The Earnings Distribution Prong

The earnings distribution prong refl ects the nondistri-
bution constraint that requires nonprofi ts to benefi t public 
rather than private interests, by prohibiting distribution 
of a nonprofi t’s earnings to private parties. Impermissible 
distribution of earnings can occur in two forms: “inure-
ment” and “accrual of private benefi ts by third parties.” 
Inurement refers to transactions which provide an exces-
sive benefi t to an organization’s insiders.46 Inurement 
violates the nondistribution constraint and is not toler-
ated in any amount.47 The tax code requires a penalty for 
any excess benefi t fl owing to a nonprofi t’s insiders.48 

Accrual of private benefi ts by third parties may arise 
when a nonprofi t transacts with parties outside of the 
organization. A nonprofi t’s conferral of benefi ts upon a 
third party only violates the nondistribution constraint if 
the benefi t acquired by a third party is more than merely 
incidental to transactional activities furthering the organi-
zation’s exempt purpose.49 While any amount of inure-
ment results in a penalty, accrual of benefi ts by a third 
party does not pose a threat to exempt status when the 
benefi t is incidental to activities conducted in pursuit of a 
charitable mission.50 This more fl exible standard refl ects 
the practical reality that nonprofi ts often need to transact 
with private parties in order to further their missions.51 

When an exempt organization allows its earnings 
to inure to insiders or be excessively accrued by third 
parties, the concern is that tax-exempt resources which 
should be used to benefi t the public by advancing the 
nonprofi t’s charitable purpose, are instead serving solely 
private interests. In the case where a benefi t to a third 
party is merely incidental to a transaction that is neces-
sary to fulfi lling a charitable purpose, this concern is 
assuaged. Accordingly, an organization may still pass the 
earnings distribution prong of the operational test even 
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performance venues, was simply an incidental result of 
United’s business as a booking agency. Accordingly, the 
court found both the organizational and operational tests 
were met and the League was granted its tax exemption.72

Plumstead Theater Society v. Commissioner of Internal 
Revenue further developed many of the key factors ex-
pressed by the court in Broadway Theater League of Lynch-
burg. In Plumstead, a newly formed California nonprofi t 
theater, the Plumstead Society Theater (Plumstead), 
decided to co-produce a play with the Kennedy Center, 
an established Washington, D.C. nonprofi t theater.73 
Under the co-production agreement, each nonprofi t con-
tributed 50 percent of the capital needed for the produc-
tion, and would share equally in both profi ts and losses.74 
The Plumstead was unable to come up with its share of 
required capital on its own. In order to make the required 
contribution, the Plumstead sold a percentage of its rights 
in the production to outside investors.75 The Plumstead 
initiated a joint venture with the investors and formed a 
limited partnership, with the Plumstead acting as the gen-
eral partner.76 Two individuals and a for-profi t company 
were the limited partners, contributing a total of $100,000 
in exchange for a 63.5 percent share in the Plumstead’s 
profi ts from the production.77 The partnership agreement 
did not require the Plumstead to make a capital contribu-
tion to the limited partnership, nor did the Plumstead 
incur liability to the limited partners for a return on their 
investment, even in the event of a loss.78

The tax commissioner denied a tax exemption for the 
Plumstead, stating that the theater operated substantially 
for a commercial purpose, as a result of the formation of 
a limited partnership.79 In the tax commissioner’s view, 
the limited partnership raised a potential confl ict between 
the theater’s obligation to further its tax-exempt mission, 
and the theater’s duty as general partner to advance the 
fi nancial interests of its limited partners. In rejecting the 
tax commissioner’s position, the court began with the 
organizational test, looking at the Plumstead’s extensive 
mission statement. The mission focused on the promotion 
of the arts and proposed several specifi c activities in fur-
therance of this purpose, such as commissioning works; 
providing grants and scholarships to artists; conducting 
workshops; and presenting public performances.80 The 
court relied on Broadway Theater League of Lynchburg, fi nd-
ing that the promotion of the arts generally qualifi es as 
an exempt purpose.81 The court saw no evidence that the 
theater had been organized for any purpose other than its 
charitable mission, and accordingly the Plumstead satis-
fi ed the organizational test. 

The real heart of this opinion emerged in the discus-
sion of the operational test. In denying tax-exempt status 
to the Plumstead, the tax commissioner had pointed to 
the “commercial hue” of its activity. The tax commission-
er claimed that in entering the co-production agreement 
with the Kennedy Center and forming a limited partner-

The court’s operational test analysis focused on the 
nature of the League’s primary activities and on which 
party exercised control in making decisions relevant 
to these activities, based on the contractual relation-
ship established between the League and United.61 The 
government argued that the League failed the primary 
activities prong of the operational test, because the 
League’s primary activities were controlled by United 
and conducted in furtherance of United’s profi t-making 
goals.62 Similarly, the government asserted that because 
the League operated primarily for the benefi t of United, 
it provided impermissible private benefi ts to United in 
the form of commissions and a reliable venue for touring 
productions that had hired United to book performance 
dates for them.63

However, the court then rejected the government’s 
perspective, fi nding that the League exercised meaning-
ful control over its own activities.64 The court looked to 
a number of addendums to the contract that decreased 
United’s power in the relationship and limited its ability 
to infl uence decisions made by the League.65 In particular, 
the court noted several provisions that were fi nancially 
protective of the League, to the detriment of United.66 The 
court dismissed the government’s objection to United’s 
requirement that tickets only be sold in seasonal pack-
ages, emphasizing the risk reduction value in conducting 
full season advanced ticket sales. The court explained that 
the prohibition on ticket sales for individual shows was 
“nothing more than a cautious business practice designed 
to carry forth the purposes for which the League was cre-
ated and insure the success of such a venture.”67 Accord-
ingly, the court held that the League’s primary activities 
were conducted in furtherance of its charitable mission, 
not for the purpose of advancing United’s fi nancial 
interests.68

As to the private benefi ts that accrued to United, 
namely the commission it earned on ticket sales in ex-
change for booking the season’s shows and the use of the 
League’s venue as an outlet for the touring productions 
that had contracted with United to book stops on their 
tours, the court found these benefi ts incidental.69 The 
League’s activities were not operated for the purpose of 
providing these benefi ts to United. Rather, these benefi ts 
arose incidentally from commercial activities carried on 
by the League in furtherance of its mission.70 The court 
emphasized that a nonprofi t is permitted to enter con-
tracts and “incur ordinary and necessary expenditures in 
its regular activities without loosing its exempt status.”71 
Hiring United to book the season’s shows was in further-
ance of the charitable mission to promote the theater 
within the local community. The reasonable fee that the 
League paid to United for the service did not constitute 
an impermissible private benefi t. The benefi t United 
realized by having, on one hand, a venue in Lynchburg, 
Virginia seeking to book touring productions, and on the 
other hand, touring productions as clients looking for 
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ally only concentrate on a single production at a time and 
run the production for as long as it generates high box 
offi ce receipts. 

Another factor considered by the court was cost of 
tickets.93 A nonprofi t usually has lower priced tickets 
overall, while the cost of a ticket to a commercial pro-
duction refl ects it profi t motive and is solely based on 
the amount that the market will bear. Finally, the court 
noted that in a nonprofi t context, the organization likely 
has educational programs or other programs that benefi t 
the community.94 In applying each of these factors to the 
Plumstead, the court found that the theater satisfi ed the 
primary activities prong of the operational test, because 
its primary activities were conducted in a manner typi-
cal of a nonprofi t and not of a commercial production 
company. 

The court addressed the private benefi t prong of the 
operational test by analyzing the impact of the limited 
partnership on the theater’s operations. The partnership 
arrangement raised a private benefi t concern because of 
the possibility that the Plumstead’s contractual obliga-
tions to its limited partners under the partnership agree-
ment would lead the theater to place the limited part-
ners’ fi nancial interests ahead of the advancement of the 
theater’s charitable purpose. In that situation, the Plum-
stead would not only have failed to properly conduct its 
primary activities in furtherance of an exempt purpose, it 
would also fail the earnings distribution prong of the op-
erational test, because the private benefi ts accrued by the 
limited partners would be more than merely incidental to 
the advancement of a charitable purpose. 

In assessing the accrual of private benefi ts by the lim-
ited partners under the earnings distribution prong, the 
court recalled Lynchburg in its emphasis on who has con-
trol in a contractual arrangement. The court found that 
the Plumstead, as the general partner in a limited part-
nership, had complete control over the operation of its 
own activities and its activities were conducted primarily 
in furtherance of the mission.95 Based on the structure 
of the partnership agreement, the court found that the 
Plumstead did not subordinate furtherance of its mission 
to the fi nancial interests of the limited partners, and ac-
cordingly did not provide a private benefi t to the limited 
partners that was more than incidental to the furtherance 
of its mission.96 The investment transaction was an arm’s 
length deal in which investors paid a reasonable price in 
exchange for an interest in the production.97 Neither of 
the individual limited partners nor any offi cer or director 
of the corporate limited partner worked for the Plum-
stead or sat on its board.98 The partnership agreement did 
not require the Plumstead to contribute nonprofi t funds 
to the venture or incur liability to the limited partners for 
a return on their investment. 99 Under this partnership 
agreement, the Plumstead retained artistic control over 
the production and remained free to place furtherance 

ship to fund the production, the Plumstead acted “in a 
manner indistinguishable from a commercial enterprise 
involved in the business of producing plays.”82 In particu-
lar, the commissioner pointed to the fact that the play was 
advertised in newspapers, tickets were sold, and profes-
sional actors performed in the production.83 

In declining to follow the commissioner’s approach, 
the court elaborated on the point made in Broadway The-
ater League of Lynchburg—that participation by a nonprofi t 
in commercial transactions that are ordinary and neces-
sary components of achieving its charitable purpose tax 
does not destroy tax-exempt status. The court rejected 
the commercial hue doctrine as applied to the analysis of 
theatrical productions under the operational test, because 
it failed to provide a meaningful distinction between 
nonprofi t and commercial operations in the theater con-
text.84 The court found that all theater productions, both 
nonprofi t and commercial, have some degree of com-
mercial hue.85 As in Lynchburg, the court emphasized that 
the presence of commercial activities does not result in a 
failure of the primary activities prong of the operational 
test, when those commercial activities are substantially 
related to the mission. “Nothing in Section 501(c)(3) 
dictates that the public fi nd out about petitioner’s per-
formances through word of mouth, that they be forced to 
watch amateurs act, or that they be seated totally free of 
charge.”86

Rather than looking for a “commercial hue” in the 
Plumstead’s operations, the court asserted several op-
erational factors it deemed characteristic of a nonprofi t 
theater operating primarily in furtherance of its mission 
and compared these factors to the operations of a com-
mercial production.87 The court conducted the primary 
activities prong of the operational test by analyzing the 
Plumstead’s activities under this rubric.88 The court 
determined that the Plumstead clearly operated like a 
nonprofi t theater and not like a commercial production 
company.89 In both nonprofi t and commercial settings, 
the fi rst factor was choice of production—with the com-
mercial production company generally selecting works 
based on their box offi ce appeal, and the nonprofi t often 
choosing more experimental works.90 Secondly, the court 
examined the duration of the run of each show in both 
nonprofi t and commercial contexts. The court noted that 
commercial productions usually run for as long as sales 
are strong, while a nonprofi t offers limited runs, regard-
less of box offi ce performance.91 The duration of the run 
was correlated with a third factor—diversity of offerings 
in a season.92 One reason for the shorter run in the non-
profi t context is that the nonprofi t has several other pro-
ductions it is putting on in the same season. This diversity 
serves the exempt purpose by allowing the nonprofi t to 
expose the audience to a variety of different works. The 
risk-spreading aspect of having a diverse season gives the 
nonprofi t more freedom to take chances on experimental 
works. Commercial theater companies, by contrast, usu-
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B. The Operational Test

Although the law must necessarily defer to the non-
profi t on artistic matters such as choice of production, 
under Plumstead there are several other useful factors for 
evaluating the operations of the nonprofi t.105 This au-
thor’s proposed operational analysis can be analogized to 
veil-piercing in corporate law. In corporate veil-piercing, 
the examiner looks at the facts of how the entity operates 
and determines if the chosen form is truly being respect-
ed, or if the entity is substantively a mere façade—estab-
lished only to take advantage of the corporate limitations 
on personal liability. A similar question arises in regard to 
tax-exempt entities engaging in commercial activities. Is 
the entity a bona fi de charitable institution, organized and 
operated in furtherance of a charitable purpose that ben-
efi ts the general public? Or has the nonprofi t form been 
chosen primarily to advance private interests through 
exploitation of the tax-exempt status and other economic 
benefi ts conferred upon charitable organizations?

As in the veil-piercing context, the primary activities 
and earnings distribution prongs of the operational test 
seek to answer these questions by conducting a facts and 
circumstances analysis of an organization’s activities. 
Building upon the Lynchburg and Plumstead opinions, the 
primary activities analysis should focus on whether an 
entity functions more like a charitable organization or a 
commercial business, when looking at the entity’s prima-
ry activities in the aggregate. Application of the earnings 
distribution prong should examine who exercises control 
over an organization’s primary activities, in an enhance-
ment deal between a nonprofi t theater and a commercial 
producer. Overt articulation of which factors count in 
conducting an operational analysis of a nonprofi t theater 
in the context of enhancement deals will provide greater 
clarity to parties seeking to engage in enhancement deals 
and to examiners faced with the task of conducting an 
operational test in connection with particular enhance-
ment deals.

1. The Primary Activities Prong

The opinion in Plumstead discusses four factors that 
may indicate that an organization operates primarily as 
nonprofi t theater, rather than as a vehicle for commer-
cial interests. These factors provide useful guidance for 
conducting the primary activities prong of the operational 
test and include: The diversity of a theater’s season, the 
length of individual show runs, ticket prices, and a pres-
ence or absence of other activities such as educational or 
community programming. A nonprofi t theater more likely 
operates primarily in furtherance of its mission when it 
offers a diversity of productions in a single season, with 
each show running for a limited time. A variety of shows 
indicates that the nonprofi t chooses its productions based 
on many criteria, not simply box offi ce potential. Such 
diversity serves the general purpose of furthering the arts 
by exposing the public to many different kinds of theater 

of its mission above the fi nancial interests of the limited 
partners. The court further noted that the joint venture 
production was but one of many planned productions, 
and that the performance of plays was but one of the 
many ways the Plumstead sought to fulfi ll its mission.100 

III. Proposed Legal Approach to Enhancement 
Deals

The Lynchburg and Plumstead decisions provide a 
useful framework for the development of meaningful 
standards to assess whether or not a nonprofi t theater 
complies with the requirements of the organizational 
and operational tests, when a nonprofi t engages in an 
enhancement deal. Critics of enhancement deals assert 
that as a result of these deals, nonprofi t theaters neglect 
their missions by choosing more commercial productions 
than they might otherwise include in their seasons. While 
the point has some validity,101 it is untenable from the 
perspective of developing a practical standard. The choice 
of which production to mount is primarily an aesthetic 
choice. The Internal Revenue Service (IRS) is institution-
ally unsuited to determine whether or not the choice of a 
particular production falls within the scope of a nonprof-
it’s mission. Any analysis which involves the IRS drawing 
subjective lines as to what constitutes suffi ciently experi-
mental art would present tremendous implementation 
problems and likely provide no clear guidance to non-
profi ts engaging in enhancement deals.102 Despite the 
validity of concern regarding choice of production, the 
IRS must defer to nonprofi ts on this issue and other pri-
marily aesthetic questions.

A. The Organizational Test

There are many other factors, however, that can 
provide clear and practical insight as to whether or 
not a particular enhancement deal should threaten a 
nonprofi t theater’s tax-exempt status. Given the need 
to defer to the nonprofi t on artistic matters, a tax exam-
iner should regard the mission statement of a nonprofi t 
theater broadly when applying the organizational test, 
as the court did in Lynchburg.103 Where the nonprofi t is 
organized for the promotion of the arts, the presumption 
should be that it passes the organizational test, without 
further requiring the nonprofi t to show it is organized 
specifi cally for the promotion of arts that are especially 
experimental or otherwise without broad commercial 
appeal.104 When subsequently applying the operational 
test and considering whether the organization’s activities 
are conducted primarily in furtherance of its tax-exempt 
purpose, the examiner should compare the activities to a 
broad purpose to promote the arts rather than to a more 
narrow purpose to promote specifi c types of art (such as 
a purpose to promote solely avant-garde theater). This 
is necessary to avoid the kind of subjective line-drawing 
that would be required in working from a more narrowly 
drawn mission.
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excessive private benefi ts are accrued by the commercial 
producers.107 As in Lynchburg and Plumstead, control is 
the essential consideration.108 The question of who holds 
artistic control is particularly signifi cant. An enhancement 
deal provides a nonprofi t with an increased budget for 
a production, but as long as the nonprofi t retains artistic 
control, it continues to produce a show within the pa-
rameters that allow it to exclusively pursue its exempt 
purpose, without needing to seek mutual approval from a 
commercial party. Under these circumstances, an en-
hancement deal is simply another source of funding for 
activities that are conducted in furtherance of mission. 
The risk reduction benefi ts enjoyed by the commercial 
producers are merely incidental to a transaction that pro-
motes a charitable purpose. 

In order to demonstrate that the private benefi ts ac-
crued by commercial producers in a particular enhance-
ment deal are merely incidental, artistic control should 
be explicitly addressed in a written contract between the 
parties.109 Full artistic control over an enhanced produc-
tion should be granted to the nonprofi t theater.110 In an 
established nonprofi t theater, where the quality of work 
is generally high, commercial producers can be convinced 
to relinquish control over the production to the nonprofi t, 
as the quid pro quo for the risk-reduction benefi ts enjoyed 
by the commercial producer.111

The fi nancial and legal structure established in the 
contract is also important, as fi nancial and legal obliga-
tions may infl uence aesthetic choices and diminish the 
scope of artistic control retained by a nonprofi t. As in 
Plumstead, a nonprofi t theater should not be liable to 
commercial producers for any return of funds contributed 
pursuant to an enhancement deal.112 This point should 
appear in the contract.113 Contractual provisions should 
also waive or modify any fi duciary duties that might ob-
ligate a nonprofi t to advance the interests of commercial 
producers at the cost of furthering its mission.114

Once a nonprofi t has shown that it retains control 
contractually, the examiner should also evaluate whether 
the nonprofi t meaningfully exercises this control. To 
determine whether or not control is meaningfully exer-
cised, an examiner should consider the composition of a 
nonprofi t’s board and the board’s role in making deci-
sions regarding a specifi c enhancement deal. An active 
and relatively disinterested board can do a great deal to 
ensure that a nonprofi t stays true to its mission and to 
protect against the accrual of more than incidental private 
benefi ts by commercial producers in an enhancement 
deal.

Ideally, no board member would have signifi cant ties 
outside of a nonprofi t to any commercial producer engag-
ing in an enhancement deal with that nonprofi t. In prac-
tice, nonprofi ts seek board members who have business 
and social connections that may be valuable to the promo-
tion of the nonprofi t’s mission. For this reason, it would 

in a single season. The fi xed duration of the run, deter-
mined before a show even opens, points to the likelihood 
that the important decision of when to close the show 
is not based on box offi ce receipts. Even if a show is a 
success, it must only run for so long, to make room for 
other (potentially less profi table) offerings. Conversely, a 
show that fails to perform well at the box offi ce will still 
be given its full run and not be closed early due to poor 
sales, as would be the case in a commercial setting. 

The availability of some tickets at affordable prices, 
not driven purely by what the market can bear, further 
evinces a charitable rather than a commercial purpose. 
Finally, the provision of educational programs or other 
programs that benefi t the community indicates that an 
organization’s primary activities are conducted in further-
ance of its exempt purpose, rather than for the achieve-
ment of commercial goals.

2. The Distribution of Earnings Prong

In addition to assessing the primary activities of 
a nonprofi t, the operational test also requires specifi c 
consideration of a nonprofi t’s distribution of its earnings 
and other benefi ts. Transactions which primarily benefi t 
private parties violate the prohibitions on inurement 
and/or accrual of private benefi t to third parties and may 
cause a nonprofi t to fail the earnings distribution prong of 
the operational test. A nonprofi t need not have an overtly 
self-serving motive in order to violate these prohibitions. 
Particularly in industries such as entertainment, where 
deals often emerge from personal relationships, entities 
may unknowingly engage in transactions that impermis-
sibly confer benefi ts upon private parties. 

In the context of enhancement deals, the concern is 
that commercial producers may be judged as receiving 
more than incidental private benefi ts from nonprofi t the-
aters, in the form of the risk-reduction incentives arising 
from enhancement deals.106 If the benefi ts accrued by a 
commercial producer in a specifi c enhancement deal are 
more than incidental to the nonprofi t’s furtherance of its 
mission, the nonprofi t would fail the earnings distribution 
prong of the operational test. In analyzing a nonprofi t’s 
enhancement deal activities under the earnings distribu-
tion prong, an examiner should consider two questions 
to determine whether or not private benefi ts that are 
more than incidental have been accrued by commercial 
producers: 1) Does the nonprofi t theater retain control in 
its relationship with a commercial producer and 2) does 
the nonprofi t meaningfully exercise this control? The fi rst 
question can be answered by looking at the structure of 
a particular deal and the written contract expressing the 
relationship between the parties. The second question can 
be resolved by evaluating the composition of the non-
profi t’s board and the board’s role in making decisions 
regarding the specifi c enhancement deal. 

The contractual relationship between the parties 
is an important factor in assessing whether or not any 
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of who has control in an enhancement relationship cre-
ates more tangible standards by which to evaluate an 
enhancement deal under the earnings distribution prong. 
Such guidelines are needed both by tax examiners who 
conduct operational tests and must know what to look 
for in reviewing a nonprofi t’s activities, and by nonprofi ts 
who want to know how to properly conduct themselves 
when engaging in enhancement deals. 

Despite criticism, enhancement deals overall seem to 
be a positive force in contemporary theater. Enhancement 
deals have provided much-needed funding to nonprofi ts 
in the face of massive decreases in government spending 
on the arts. Many of today’s Broadway hits began as en-
hanced shows, and likely would have not been produced 
without the safety net provided by such deals. Most 
importantly, nonprofi t theaters have not stopped produc-
ing works that are risky and innovative.117 By developing 
practical standards to govern the conduct of nonprofi t 
theaters engaging in enhancement deals, the law will help 
to ensure that nonprofi t theaters will continue to act in 
furtherance of their exempt purposes, for the benefi t of 
the general public.
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”The current lack of clarity in the law 
makes it difficult for nonprofit theaters 
engaging in enhancement deals to 
judge whether their conduct is likely to 
jeopardize their tax-exempt status.”

To be an effective guard against the accrual of more 
than incidental private benefi ts by commercial producers, 
a nonprofi t’s board should be actively involved in and 
kept up to date regarding the nonprofi t’s decision mak-
ing process in connection with an enhancement deal.115 
Where connections exist between board members or 
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Conclusion
Enhancement deals between nonprofi t theaters and 

commercial producers rightfully raise concerns about 
whether the nonprofi t is operating primarily in further-
ance of its mission and whether private benefi ts are being 
accrued by third parties. The current lack of clarity in 
the law makes it diffi cult for nonprofi t theaters engaging 
in enhancement deals to judge whether their conduct is 
likely to jeopardize their tax-exempt status. Identifying 
concrete factors that distinguish the operations of non-
profi t theaters from commercial productions, and incor-
porating these factors into the primary activities prong of 
the operational test, provides a functional framework for 
assessing whether a nonprofi t’s enhancement deal activi-
ties are properly conducted in furtherance of its mission. 
Recognizing that control is the key factor in preventing 
excessive accrual of benefi ts to commercial producers and 
focusing the earnings distribution prong on an analysis 
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so) because they are increasingly focused on commercial 
transfers. On the contrary, given the risk-reduction advantage 
of mounting a show that has been previously produced at a 
nonprofi t, commercial producers may be more willing fi nance 
edgy productions in which they would not ordinarily invest. A 
prime example is Doubt: A Parable, which originally opened at 
the nonprofi t Manhattan Theater Club. Commercial producer 
Carole Shorenstein Hays held the commercial rights and later 
successfully transferred the production to Broadway. A haunting 
show about sexual molestation in the church, Doubt might have 
been considered a production with limited commercial appeal. 
Without the risk-reducing advantage of a nonprofi t trial run, it 
is hard to say whether any commercial producer would have 
made the necessary investment to bring this provocative show to 
Broadway. See Zachary Pincus-Roth, No Doubt This Play is in the 
Black, VARIETY, June 28, 2005; see also Robert Hofl er, Doubt May 
Head to Kerr, VARIETY, June 25, 2005.

105. It is worth noting that although the choice of production is one 
of many factors discussed in Plumstead, it cannot be considered 
because of the need to defer to the organization on artistic issues. 
Forgoing this factor still leaves plenty of other (more useful) 
factors to consider in applying the operational test. Further, the 
choice of production issue is somewhat subsumed by the factor 
that looks at the diversity of the season.

107. Although the standard on inurement is stricter in that any 
amount of inurement results in revocation of exempt status or 
intermediate sanctions, inurement does not present a real risk 
in the context of enhancement deals between nonprofi t theaters 
and commercial producers. Inurement applies strictly to benefi ts 
that fl ow to an organization’s insiders. Consequently, the 
circumstances which constitute inurement and the method for 
avoiding such circumstances are clear. A nonprofi t theater should 
not enter an enhancement deal with a commercial producer 
who sits on its board or acts as an offi cer of the nonprofi t. Where 
a commercial producer is a corporation, there should be no 
interlocking of directors or offi cers between the nonprofi t and 
the corporate commercial producer. Telephone Interview with 
Carolyn Casselman, Entertainment Associate, Paul, Weiss, Rifkind, 
Wharton & Garrison LLP (Dec. 17, 2009). See also Michael Schill, 
The Participation of Charities in Limited Partnerships, 93 Yale L.J. 1355 
(June 1984).

107. See generally Carolyn Casselman, Waltzing with the Muse or Dancing 
with the Devil: Enhancement Deals Between Nonprofi t Theaters and 
Commercial Producers, Spring Vol. COLUMBIA JOURNAL OF LAW AND 
THE ARTS 323 (2004).
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The Museum’s succinct mission, “New Ideas, New 
Art,” can be applied to both the style of art it exhibits 
as well as to the exploration of new ideas for museum 
collaborations. Throughout its 33-year history, the New 
Museum has lived up to its mission; it has mounted 
numerous solo shows of emerging or under-recognized 
contemporary artists and has established innovative 
programs that push the boundaries of traditional mu-
seum partnerships. Since assuming the directorship in 
1999, Phillips has developed the New Museum into a 
recognizable and credible museum and has expanded its 
programmatic ambitions.4

On March 3, 2010, the New Museum opened “Skin 
Fruit,” an exhibition of a 100 contemporary works of art 
by 50 international artists from the collection of New Mu-
seum trustee Dakis Joannou. It was curated by Jeff Koons. 
Koons is a close friend of Joannou and his work is heavily 
represented in Joannou’s collection. 

The New Museum, in conjunction with this exhibit, 
launched “The Imaginary Museum,” a new program that 
will feature works from important private collections. 
Although “The Imaginary Museum” introduces a new 
programmatic way of presenting public/private col-
laborations, it also raises the question of whether the next 
private collection shown will be from another trustee—an 
action that will only fuel the current ethical crisis.

The exhibit opened to criticism and controversy be-
cause of the obvious overlap of private and public inter-
ests involved. The AAMD’s Code of Ethics for Museum 
Directors and the AAM’s guideline and Code of Ethics 
obligate the museum to “determine that there is a clear 
connection between the exhibition of the object(s) and the 
museum’s mission,” examine the lender’s relationship 
to the museum and the obvious confl ict of interest that 
arises from the partnership, “retain full decision making 
authority over the content and presentation of the exhi-
bition,” and communicate with the public in a way that 
promotes transparency and accountability.5 The New Mu-
seum and its governing board failed in all of these efforts. 

AAMD and AAM Purpose, Practices, and 
Guidelines

The AAMD and AAM exist as organizations designed 
to help museums function effi ciently, professionally and 
appropriately in a manner that best serves their role as a 
public trust.6 These two organizations have codifi ed ethi-
cal standards to which they feel museums and museum 
directors should adhere, as well as introduced explicit 
guidelines that address how a museum can ethically and 
professionally approach controversial situations it might 

Although public museums are governed and sup-
ported fi nancially by their boards of trustees, they also 
draw on government funding. Public institutions are 
awarded government funding because they serve the 
public interest. However, in today’s economy where 
museums struggle to fi nancially sustain themselves and 
private collectors are amassing collections worthy of their 
own museums, the former are forced to renegotiate the 
traditional relationship between the public institution and 
the private collector. With the public’s growing concern 
over whose interests are really being served, organiza-
tions such as the Association of Art Museum Directors 
(AAMD) and the American Association of Museums 
(AAM)1 have created guidelines and codes of ethics that 
emphasize a museum’s responsibility to be loyal to its 
mission, transparent in its actions and accountable to the 
public. The most recent exhibition of the New Museum of 
Contemporary Art (the Museum or New Museum) most 
titled “Skin Fruit: Selections from the Dakis Joannou Col-
lection” epitomizes this ethical controversy.

The show, which consists of 100 selected works from 
New Museum Trustee Dakis Joannou’s contemporary art 
collection and is curated by Jeff Koons, challenges even 
the most accepted ethical standards. Most prominent are 
the ethical issues of the Museum’s lack of transparency 
and Joannou’s trusteeship. Without abiding by the ethical 
standards in place, museums risk losing their tax-exempt 
status that for years has encouraged charitable dona-
tions and government funding. Although the AAM’s and 
AAMD’s ethical guidelines are currently unenforced, it is 
imperative that a governing board be created in order to 
hold museum offi cials, board members, and private col-
lectors accountable; and, to remind them that museums 
exist to serve the public good, not private interests. 

This article will begin by examining the history of the 
New Museum, its mission, and its exhibit, “Skin Fruit.” 
Then it will lay out the ethical codes and guidelines pro-
mulgated by the museum profession and highlight how 
the Museum and Joannou violated their ethical responsi-
bilities. The conclusion is a proposal of future actions that 
can be taken to ensure the sustainability of public institu-
tions in the United States.2 

The New Museum and “Skin Fruit”: A Case Study
Marcia Tucker founded the New Museum in 1977 as a 

museum that would function as a hybrid between grass-
roots art spaces and established museums.3 The Museum 
does not have a permanent collection, so therefore cannot 
accept gifted works of art. While its director, Lisa Phillips, 
belongs to the AAMD, the Museum is not an accredited 
member of the AAM. 

Confl icting Ethics: A Case Study of the New Museum’s Exhibit 
“Skin Fruit: Selections from the Dakis Joannou Collection”
By Elizabeth Bildner
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that the museum “retain full curatorial and intellectual 
control regarding the content and presentation of the 
exhibit, and should make public the source(s) of funding 
where the lender is also a funder.”14 

The Ethical Failure of the New Museum and Its 
Board

As is emphasized in the codes of ethics and guide-
lines, loyalty to a museum’s mission and public obliga-
tions are among the board’s primary responsibilities. By 
ensuring that the museum acts in accordance with its core 
mission and public purpose, the board provides a frame-
work to ensure that its actions are responsible, and done 
for a specifi c purpose, consistent with the public good. In 
a press release, the New Museum’s representatives stated, 
“This initiative is an artistically and intellectually signifi -
cant project consistent with our mission and vision.”15 
However, the works displayed at the museum are not 
those of artists presenting “new ideas” or “new art”; de-
spite Koons’ inclusion of a few newer works by contem-
porary artists, the show displayed mainly artists that are 
established and contemporary work of the past several 
decades, demonstrating neither new artistic concepts nor 
new styles of art. 

Given the ethical guidelines, the New Museum was 
obliged to seriously consider whether Joannou’s show 
complemented its mission. Yes, Joannou’s collection of 
contemporary art is esteemed and world-renowned. Yes, 
it has not been viewed in the United States before. How-
ever, the board should have then asked: Does showing 
this exhibition better our mission and fi t our institution? 
While the Joannou show falls under the launch of the 
“Imaginary Museum,” this alone is not reason enough. 
Although the program presents a new model for explor-
ing the relationship between museum and private collec-
tor, it does not justify the Museum so blatantly ignoring 
the signifi cant confl icts of interest that jeopardized its 
credibility. The New Museum’s justifi cation of the ex-
hibit’s connection to its mission is weak and consequently 
creates, whether real or not, an illusion of intentional 
wrongdoing.16

In addition, the Museum’s choice to ask Jeff Koons 
to curate the exhibit of Joannou’s collection rendered all 
curatorial control over to a close friend of the collector. 
Joannou’s and Koons’ relationship, be it historical in the 
making of Joannou’s collection or long-standing through-
out Koons’ progression from emerging to famous contem-
porary artist, does not make Koons an impartial judge, 
nor does it endow him with curatorial merit. Thus, the 
New Museum failed to maintain curatorial control over 
the selection and intellectual organization of this exhibit, 
directly contradicting the guidelines stipulated by the 
AAM. This decision further undermined the Museum’s 
credibility. 

The Museum also created the impression of promot-
ing private commercial interests by displaying un-prom-

encounter. According to Erik Ledbetter, director of inter-
national programs and ethics at the American Association 
of Museums, all museums, even those not accredited, 
“are considered to be bound by its standards.”7 However, 
neither organization has the authority to enforce the ethi-
cal policies. 

The Code of Ethics for Museums and the Code of 
Ethics for Museum Directors both emphasize “loyalty to 
the mission of the museum and to the public it serves”8 
as a museum’s fi rst priority. Second to that is a museum 
or museum director’s obligation to act with integrity and 
never compromise the reputation or position of the insti-
tution.9 They also call for the implementation of a Code of 
Ethics within each individual museum.

Furthermore, the Association of Art Museum Direc-
tor’s Professional Practices in Art Museums (PPAM) 
clearly defi nes a confl ict of interest as “a confl ict between 
an individual’s private interests and his or her offi cial 
responsibilities.”10 The PPAM suggests how those is-
sues can be addressed and preventative measures can be 
taken. They state:

Such situations can be diffi cult in as 
much as good intentions, being unprov-
able, are an inadequate defense against 
later charges of impropriety. Some such 
situations may be resolved through the 
withdrawal of those with real or per-
ceived confl icts from the decision-making 
process. In other cases, disclosure of 
confl icts may suffi ce. Every effort should 
be made to anticipate and address situ-
ations in which there is the appearance 
of confl ict of interest, even if no actual 
confl ict exists.11 

Although the AAMD’s and AAM’s Code of Ethics are to 
be observed as is, the AAM guidelines are designed to be 
tailored to the individual missions of each museum, so as 
to make the policies applicable for every institution.12

The AAM’s Guideline on Exhibiting Borrowed Ob-
jects is comprised of two parts. The fi rst part is an over-
view of the code of ethics of museums. This section em-
phasizes a museum’s adherence to ethical standards that 
exceed legal minimums, loyalty and consideration to its 
mission in all actions and exhibitions, implementation of 
a policy of transparency and accountability, and assump-
tion of continual curatorial and intellectual control.13 
The second section recommends policies that a museum 
should enact before accepting a loan; three key points 
are of importance. The fi rst is that the “museum ensures 
that there is a clear connection between the exhibition of 
the object(s) and the museum’s mission,” and that “the 
inclusion of the object(s) is consistent with the intellectual 
integrity of the exhibition.” The second requires the mu-
seum “to examine the lender’s relationship to the institu-
tion to determine if there are potential confl icts of interest, 
or an appearance of a confl ict.” Third, the guidelines state 
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which they should adhere, and a trustee’s liability for 
gross negligence and fraud. Duty of Loyalty echoes the 
AAMD’s and AAM’s emphasis of pursuing museum 
interests over private interests. This duty is governed by 
case law and guidelines, and requires board members to 
disclose any possible confl ict of interests, while requir-
ing the board to weigh “the real and apparent effects of 
this confl ict.”27 Well-organized museums have a policy in 
place to govern possible confl icts of interest and ethical 
conduct.28 Finally, Duty of Obedience is the “obligation to 
focus on the specifi c mission of the organization,”29 again 
emphasizing the importance of making all decisions of 
the museum in consideration of its mission and purpose. 

Joannou, as trustee and fi duciary to the New Muse-
um, failed to honor his duties. By going forth with “Skin 
Fruit,” the board, including Joannou, failed to weigh 
the seriousness of “the real and apparent effects of the 
confl ict.”30 The fi rst two duties, Duty of Care and Duty of 
Loyalty, are explicit in their requirements that a trustee act 
in the best interest of the museum. The board and Joan-
nou should have foreseen the public outcry at the extent 
of these overlapping ethical confl icts, and decided that 
the show was inappropriate for the Museum. 

Recommendations
Ethics create a foundation for trust, and in the case of 

museums, sustainability; in noting an unprecedented de-
mand for ethical conduct by museum offi cials, Gary Edon 
writes in his book Museum Ethics that “unethical practices 
may jeopardize the standing of the group and depreci-
ate the value of its services. In this way the code of ethics 
becomes a means of establishing a standard as a means of 
self-preservation.”31 The AAM’s and AAMD’s fi rst step 
in codifying ethics and establishing accepted professional 
standards is not enough. Without the possibility of legal 
repercussions, the hope of maintaining ethical standards 
is limited. The creation of a governing board—comprised 
of museum offi cials, top collectors, and respected art 
world leaders—to enforce the most basic ethical stan-
dards as established by the AAM and AAMD is essential 
to keeping the arts industry and our public institutions 
accountable and alive.

Conclusion
With collectors buying up museum-quality works of 

art, for-profi t corporations’ growing interest in associating 
with the arts to improve goodwill, and museums strug-
gling to sustain themselves fi nancially, the public/private 
relationship dynamics are shifting. In order to maintain 
the intellectual integrity and public accountability of 
these institutions, it is imperative that a governing board 
enforces the codifi ed ethics of the AAM and AAMD. Only 
by holding public institutions and private individuals ac-
countable for their actions can the arts community ensure 
the sanctity of the public interest and the sustainability of 
its public institutions. 

ised works. It is common for a museum to require a pri-
vate lender of un-promised works to enter into a contract 
or agreement stating that he or she will gift some, if not 
all, of the work included, offer the museum the fi rst right 
of refusal,17 or in the case of kunsthalles like the New Mu-
seum, sign a contract or enter into an oral agreement that 
it will not sell the work included for a stipulated amount 
of time, generally ranging between two to fi ve years.18 

Lisa Phillips noted that the New Museum board “has 
a policy against trustees lending a work of art if they 
are actively planning to sell it.”19 Furthermore, Phillips 
publicly affi rmed20 that the New Museum has a lending 
contract in place. However, it is unclear if Dakis Joannou 
was obligated to sign one. Iwona Blazwick, director of the 
Whitechapel Art Gallery, stresses the importance of the 
choice of collector in these collaborations; it is imperative 
to choose a collector who has demonstrated collecting 
integrity, and has a purpose and passion for his or her 
collection. Her point is that in order to protect the mu-
seum from assertions of promoting private interests, it is 
imperative that a museum interacts and enters into col-
laborations with only those collectors who it trusts to not 
fl ip the artwork.21 Museum offi cials need to require that a 
written contract be an obligation. This contract would re-
quire the lender to abstain from selling any pieces includ-
ed in an exhibit for at least four years.22 The establishment 
of this contract would help to ensure that lenders are held 
accountable. 

Finally, the New Museum’s hesitation to disclose 
funding sources created a lack of transparency that 
continues to plague the “Skin Fruit” exhibition, and has 
the potential to severely limit similar collaborations in 
the future. Although funding information is generally 
included in press release statements for exhibits, the 
Museum chose not to include it in the “Skin Fruit” press 
release. 23 This created the appearance that Joannou was 
underwriting the exhibit, when in reality the show was 
funded by general museum program funds.24 If this is in 
fact the case, why did the Museum hide this information? 
By readily admitting the funding sources, it could have 
signifi cantly calmed the controversial discourse focused 
around the appearance of a “pay-to-play” situation. By 
withholding that information, the Museum compromised 
its integrity and credibility. Transparency, by means of full 
disclosure, holds a museum and its board accountable, 
and can more easily sustain the public’s trust.25 

Ethical Failure of Trustee, Dakis Joannou
Joannou’s relationship as trustee to the Museum 

created an explicit confl ict of interest, because he, as a 
trustee, is a fi duciary to the Museum.26 As Marie Malaro, 
an expert in Museum Ethics, explains, the role of the 
trustee is three-fold: Duty of Care, Duty of Loyalty, and 
Duty of Obedience. 

Duty of Care establishes the fi duciary relationship 
between trustee and museum, the ethical standards by 
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 To access the press releases, please visit http://www.newmuseum.
org/about/press (last visited July 12, 2010).

17. The Whitney Museum often requires that the artist/dealer/
individual, whose work is displayed in the biennial, offer the 
museum fi rst right of refusal. This is usually accomplished by a 
contractual agreement.

18. Iwona Blazwick, Francesco Bonami, Tom Eccles and Lisa Phillips, 
“Panel 2: Crossing into the Future: New Models of Collaboration” 
(New Museum of Contemporary Art, New York, NY, March 13, 
2010).

19. Sontag and Pogrebin, “Some Object a Museum Shows Its Trustee’s 
Art.”

20. Lisa Phillips made that statement at the Panel 2 discussion on 
March 13, 2010.

21. Iwona Blazwick, Francesco Bonami, Tom Eccles and Lisa Phillips, 
“Panel 2: Crossing into the Future: New Models of Collaboration.”

22. Unfortunately, these contracts can be fruitless. Is it likely that a 
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23. Lee Rosenbaum, “Dakis Fracas, Continued: The Artists, the 
Funders and the AAMD President’s Statement UPDATED” 
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25. American Association of Museums, “Guidelines on Exhibiting 
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 The AAM’s “Guidelines for Exhibiting Borrowed Objects” stresses 
the importance of “adhering to an ideal of transparency. Museums, 
as publicly accountable institutions, should take reasonable 
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public, especially where lack of visibility could reasonably lead to 
appearances of confl icts of interest.”

26. Marie Malaro, “What is a Museum? What is Required of Its Board 
Members?” in A Legal Primer on Managing Museum Collections 
2d. Ed. 1998, 3-10. In Law, Ethics and the Visual Arts, 5th ed. John 
Henry Merryman, Albert E. Elsen and Stephen K. Urice, 1172 (The 
Netherlands: Kluwer Law International BV, 2007). 

27. Id. 1200.

28. Despite attempts, I was unable to obtain a copy of the New 
Museum’s Confl ict of Interest form or internal code of ethics and 
policies. However, I was able to gather information about the 
Museum’s lender policies from the second panel of the symposium 
in which Lisa Phillips referenced a contractual agreement that 
required the lender to abstain from selling the work included in a 
show for an undisclosed period of time. 

29. Id. 1200.

30. Id. 1200. It is necessary to note that because board meetings are 
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regarding the “Skin Fruit” exhibit and the confl icts it posed.

31. Gary Edon, Museum Ethics (New York, NY: Routledge, 1997), 115.
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were contained in patent14 and were given by a sover-
eign to the printer of the book, not the author.15 England 
eventually granted these rights exclusively to the printers 
of the Stationers’ Company, who they knew “would not 
publish books that the Crown considered politically or 
religiously objectionable.”16 These privileges were not cre-
ated by statute and had to be granted by a sovereign who 
could revoke them at will.17 This early system created 
little incentive for creators of books or music who “typi-
cally handed over their manuscripts against one single 
payment.”18 Some composers and authors could curry 
favor with the Crown and receive grants of privileges and 
protection, but these were few and far between.19

The Statute of Anne in 1710 was the fi rst law grant-
ing copyright to authors of books, and its purpose was 
to give them incentive to create.20 Under the Statute of 
Anne, exclusive right to a book lasted 14 years and could 
be renewed for one additional term of 14 years.21 It did 
not protect music or composers, but music publishers still 
fought over multiple publications of compositions.22 

While authors in London had to deal with a “com-
plex system of registration, notice and deposit require-
ments,”23 authors on the European continent were vested 
with a much broader “moral right” in their works.24 It is 
best illustrated as such, “’as the heavens and the earth 
belong to God, because they are the work of his word . . . 
so the author of a book is its complete master, and as such 
can dispose of it as he chooses.’”25 The French are particu-
larly interested in these rights as they had just come out 
of the French Revolution and were assembling and creat-
ing their new government.26 At around the same time, the 
United States was passing its own copyright laws.27

2. The United States Constitution

Under British rule, citizens of the United States were 
subject to the Statute of Anne.28 Building on this idea 
“of copyright as a regulation for the benefi t of the pub-
lic, incentivizing creative production,”29 the Copyright 
Clause30 was adopted. Subsequent to the Revolutionary 
War, states each passed their own copyright laws, which 
mostly resembled the Statute of Anne, but which also led 
to confusion and “[d]issatisfaction with the lack of unifor-
mity”31 and a “general consensus that a national law was 
necessary.”32 

Pursuant to the power vested in Congress by the 
Copyright Clause,33 the Copyright Act of 1790 was 
passed.34 It was closely modeled after the Statute of Anne, 
affording protection to works for 14 years, renewable for 
an additional 14 years.35 Its protection did not include 

Introduction
When Bette Midler sang “Wind Beneath My Wings,” 

the song became a huge success.1 Although her version 
made the song a standard, she was the eighth artist to 
record the song, which has since been recorded by almost 
200 artists.2 Each time Bette Midler’s version is played on 
the radio, Jeff Silbar3 and Larry Henley,4 the songwriters, 
receive a royalty. Bette Midler receives nothing.

The Beatles’ recorded “Money (That’s What I Want)” 
to the joy of millions of fans who continue to listen to it 
numerous times over the airwaves.5 Each time the Beat-
les’ version is played on the radio, Branford Janie6 and 
Gordon Berry Jr.,7 the composers, receive a royalty. The 
Beatles receive nothing.

Janis Joplin and her performance of “Me and Bobby 
McGee” live on today over the airwaves, but, alive or 
dead, Janis’ rendition was just that. This Janis standard 
introduces listeners, old and new, to the rough voiced 
vocalist who helped defi ne the 60s. The song was penned 
by Kris Kristofferson,8 who deserves accolades, but it was 
made famous by Janis Joplin, who got nothing from its 
airplay.

The reason composers and songwriters receive a 
royalty is that copyright law entitles them “to a royalty 
each time the song is performed publicly.”9 Although this 
performance right has been granted to sound recordings 
in countries around the world, it has never been fully 
extended to them in the United States.

Currently, Congress is considering amending the law 
to provide for a full performance right in sound record-
ings. In this article I will discuss the history of copyright 
to lay a foundation and give justifi cation for a full per-
formance right in sound recordings. Next, I will explore 
the rise of digital technology and how it has infl uenced 
changes to copyright law in regards to sound recordings. 
Finally, the value added to a composition by the per-
former will be discussed including theoretical aspects and 
reasons why fairness and the United States Constitution 
demand that performance rights be extended to sound 
recordings on terrestrial radio.

A Condensed History of Copyright

1. From the Renaissance to the French Revolution

The origins of copyright are found in the Renais-
sance.10 This period brought about a “sense of individual-
ism,”11 economic expansion12 and the Gutenberg printing 
press.13 At this time, the privileges and exclusive rights 
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the case of anonymous works, pseudonymous works, and 
works made for hire.”62

Rights to copyright owners were now also separable 
and assignable as a subdivision of the right.63 For exam-
ple, the “right to reproduce, prepare derivative works of, 
publicly distribute, publicly perform and publicly dis-
play”64 a work could each be licensed or assigned sepa-
rately. The public performance right enumerated in the 
1976 Act only applies to musical compositions and does 
not apply to sound recordings.65

Again, the legislative record shows support for a “full 
public performance right.”66 In fact, a public performance 
right for sound recordings was included in the fi rst Senate 
bill,67 but was later removed as “Congress bowed to the 
pressure of the broadcast industry and performing rights 
societies.”68 In compromise, Congress commissioned 
another study from the Copyright Offi ce regarding the 
issue.69 In 1978, the report was issued by the Register of 
Copyrights and gave full support to a “full public perfor-
mance right,” stating “there was no justifi cation for allow-
ing the creator of sound recordings to be without [it].”70

Although some foreign works were granted copyright 
protection in the International Copyright Act of 1891,71 
United States policy had been to exclude, as much as 
possible, foreign nations from its copyright protection.72 
Since most international agreements included reciprocity 
conditions,73 American authors and musicians were left 
out of a world full of protection. It would take another big 
technological advancement to change this policy.

5. The Berne Convention

Computers and computer programs brought interna-
tional copyright to the forefront of the American political 
debate.74 American technological advancement in com-
puters was great and so was the danger that programs 
could be brought overseas and exploited without any 
protection.75 In order to protect computer programs and 
American entertainment exports abroad, the United 
States joined the Berne Convention in 1989, a mere 103 
years after it was fi rst introduced in 1886.76 

Under the Berne Convention, the duration of protec-
tion is the author’s life plus 50 years. Both the United 
States and the European Union extend that protection 
to 70 years.77 Just as countries can expand on the protec-
tions provided by the Berne Convention, countries may 
narrowly tailor certain stipulations in a treaty so long as it 
does not go against the purpose of the treaty.78 Although 
the Berne Convention provides for moral rights,79 the 
United States never fully recognized those rights and 
narrowly tailored the Visual Artists Rights Act (VARA) 
of 1990.80 This would not be the fi rst time United States 
international copyright are out of step with Europe.

6. The Rome Convention of 1961

In 1961, the international community recognized, for 
the fi rst time, the rights of performers in sound recordings 

works of foreign authors. Indeed, under section 5,36 it 
encouraged nationals to pirate foreign works.37

As time passed, copyright protection in the United 
States was amended several times. In 1831, it extended 
protection to musical compositions as well as other non-
book art.38 In 1856, it allowed for a public performance 
right in dramatic works.39 In 1891, it included “nondra-
matic public performance of musical compositions.”40 
This “piecemeal approach”41 worked until the Industrial 
Revolution, when the infl ux of so much new technology 
harkened an overhaul of copyright protection.42

3. The Copyright Act of 1909

The Copyright Act expanded copyright protection 
to include speeches and works in progress and extended 
the protection to 28 years renewable for an additional 28 
years.43 Although the legislative history shows an in-
tent by some legislators to expand protection for musi-
cal works and sound recordings,44 the result was very 
limited.

Unless the musical work was used for profi t, the 
copyright owner could not prohibit its use.45 The Copy-
right Act set up the fi rst “compulsory licensing scheme”46 
for the collection of royalties for musical compositions 
used for profi t.47 While “manufacturing of phonorecords 
for public sale”48 did not require a copyright owner’s ap-
proval, there were steps set up by statute to be followed.49 

Sound recordings received no protection under the 
Copyright Act of 1909.50 Instead, “Congress chose…
to leave such protection to the states.”51 As technology 
changed, sound recordings replaced live performances as 
the method most used to listen to music.52 With the cre-
ation of cassette tapes and tape recorders came the dawn-
ing of home recording and a serious threat to revenue 
streams in the music industry.53 Succumbing to pressure 
from the recording industry54 and results of studies by 
the Copyright Offi ce,55 Congress granted protection for 
sound recordings in 1971 from copying or reproduction of 
the sound recording.56 The protection only applied to re-
cordings made after February 15, 1972.57 Older recordings 
were thus left to common law and statutory protection, 
“which is set to expire on February 15, 2067.”58 Shortly 
before Congress revised the copyright law, the law ex-
tending protection to sound recordings was challenged as 
unconstitutionally vague but survived.59

4. The Copyright Act of 1976

The most substantive change to copyright law since 
1909, the Copyright Act of 1976 was the result of exten-
sive studies done by the Copyright Offi ce and lobbying 
by interest groups.60 The scope of copyright law was 
expanded to grant protection to works “upon being ‘fi xed 
in a tangible medium of expression’ even if they were 
unpublished.”61 The duration of copyright was also ex-
panded to “life of the author plus 50 years, or 75 years in 
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The United States Offi ce of Technology Assessment did 
a study showing “nearly one billion recorded musical 
works were copied each year using digital technology, 
resulting in an estimated 22 percent sales displacement 
rate for the record industry.”102 In response to this infor-
mation, Congress passed the Audio Home Recording Act 
of 1992 (AHRA).103

Without regard to the frequency or identity of the 
music being copied, the AHRA imposed a royalty on 
manufacturers and importers of devices and blank media 
needed to make digital audio recordings.104 By passing 
the royalty on to the manufacturers and importers, Con-
gress effectively removed the issue from the public eye.105 
The AHRA allows individuals to make copies of music 
they purchased “for the individual’s private noncom-
mercial use.”106 Thus, the issue of copyright infringement 
in sound recordings was swept under the rug for a later 
day when new technology would surface to reawaken the 
performance rights debate.

2. The Computer Becomes the Stereo

During the same period when Congress was passing 
the AHRA, the Internet was developing at a rapid pace. 
Instead of making a digital recording of a purchased CD, 
consumers could now record off of digital transmissions 
beamed directly to their computers.107 The music industry 
was once more in trouble.108 

In response, Congress passed the Digital Performance 
Right in Sound Recording Act (DPRA),109 in 1995. The 
DPRA was passed with the intent “to protect against re-
ductions in record sales due to copying from high quality 
digital transmissions, as compared to analog transmis-
sions, and due to the availability of such recordings to 
subscribers on demand.”110 

Under the DPRA, Internet-only webcasters and digi-
tal simulcasts of terrestrial radio broadcasts would pay 
royalties for the use of the sound recordings.111 This right 
was applied to interactive broadcasts whereby a user 
would request a particular song.112 Collection of royal-
ties fell to the Recording Industry Association of America 
(RIAA) which set up a monitoring program called “Soun-
dexchange”113 to collect and distribute the royalties.114

A major criticism of the DPRA is the number of 
limitations imposed. The rights do not apply to public 
performances of music “on analog radio, in dance halls, 
bars, restaurants, [or] stores.”115 Radio and television sta-
tions that broadcast digitally are excluded from the per-
formance right if they do not charge for the broadcasts.116 
Cable companies can rebroadcast the free radio or televi-
sion broadcasts within a 150-mile radius and also avoid 
the performance right.117 Most notably, Congress did not 
alter the wording of the 1976 Copyright Act where sound 
recordings were not included in the public performance 
right.118 Instead, it added a new paragraph,119 making the 
performance right in digital sound recordings an obvious 

and enacted the Rome Convention.81 The Rome Conven-
tion is a reciprocal agreement whereby each signatory 
affords and is afforded the same protections as other sig-
natories.82 Consequently, countries that are not signatories 
of the Rome Convention, like the U.S., do not have protec-
tion in most instances.83 The result of this is that Ameri-
can records played in London do not receive the same 
protections as a French record played in London, since 
both France and the United Kingdom are signatories.84 

Under the Rome Convention, rights of performers to 
their performances and phonograms of their performanc-
es are enumerated.85 Article 12 of the Rome Convention 
grants the payment of “equitable remuneration” when a 
sound recording is broadcast.86 This means that a radio 
station that plays a record on the air would have to pay 
royalties for the musical composition (i.e. the composer/
songwriter)87 and for the performance (singer/musicians 
and/or record label that produced the sound recording).88

The United States is one of the biggest exporters of 
entertainment.89 From Elvis and Johnny Cash to Green 
Day and Mariah Carey, “over 60 percent of foreign record 
sales are of albums made by Americans.”90 However, be-
cause the U.S., although active in the drafting of the Rome 
Convention, is not a signatory,91 it is estimated that “[a]s 
of 2000, an estimated $600 million had been lost in foreign 
royalties.”92

While the world recognized the contributions of the 
performers in sound recordings and granted rights, the 
United States refused to recognize their contributions.93 
Just as Congress did not protect phonorecords from un-
authorized copying until the music industry was signifi -
cantly threatened,94 it waited for another major threat to 
the music industry before granting minimal performance 
rights for sound recordings.

The Digital World—Performance Rights

1. Digital Recording at Home

As discussed above, changes in copyright law follow 
innovation, but not closely.95 As copyright is an exclu-
sive right, Congress has been historically hesitant and 
tentative about granting additional rights or protections 
through it.96 Technology, however, has been developing 
rapidly, and technological innovations far outpace copy-
right protections.97

For instance, in the 1990s, years after phonorecords 
were fi rst granted protection from unauthorized copying, 
and after the fi rst cassette tape and tape recorder were 
introduced, innovation introduced “digital audio tape 
recorders.”98

A regular tape recorder can record a sound record-
ing, but the sound will not be quite as clean as the origi-
nal recording.99 Each subsequent copy of that recording 
will deteriorate the sound a little more.100 In contrast, a 
digital audio tape allows “people to make copies of sound 
recordings without any deterioration in audio quality.”101 
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rive value from a copyrighted work should pay for that 
use.’”143 Recognizing that Internet and satellite broadcast-
ers derive profi t from the mere transmission of a sound 
recording is an important step towards a full performance 
right in sound recordings. Advertising is a source of great 
income to webcasters,144 just as it is a great source of in-
come for terrestrial radio stations that charge for adver-
tising based on the sizes of their listening audiences.145 
The diffi culty in implementing a full performance right 
in sound recording stems partly from the stated intent of 
Congress when it passed the DMCA.146 Congress’ stated 
intent was to offset losses suffered by the recording indus-
try in sales of records.147 As the legislation was tied to 
record sales rather than a recognition that sound record-
ings themselves have value beyond their fi xation in CD or 
digital audio cassette, the DMCA and its predecessor the 
DPRA can actually serve as blocks to a full performance 
right.148 Evidence of this is found in the language of the 
statutes themselves, which, through their many limita-
tions,149 show the intent to balance “supporting creative 
pursuits through copyright protection…[with] promoting 
innovation in new communication technologies.”150 

4. Whoa! Taking a Step Back in Granting Copyright 
Protections

Before diving into the proposed performance rights 
bill, a brief look at copyright law since the DMCA is 
warranted. 

Although the DMCA and the DPRA seem to advance 
rights in music and sound recordings, Congress took a 
step back from advancing such rights in 1998.151 The iron-
ically named Fairness in Music Licensing Act152 removes 
the performance right from both sound recordings and 
musical compositions by “allow[ing] bars, restaurants, 
and stores greater use of music in their establishments 
on a royalty-free basis.”153 In other words, depending on 
their size, these establishments can provide music to the 
public (their customers) via radio, television, cable or sat-
ellite and not pay royalties for the performances at all.154

This exception to the performance right associated 
with musical compositions since 1891155 and the per-
formance right of sound recordings under DPRA and 
DMCA also raised red fl ags in the international commu-
nity. According to the Copyright Offi ce, treaties to which 
the United States is a signatory156 might be violated by 
granting relief to small restaurants, bars and stores by not 
charging performance royalties.157 The European Union, 
long a champion of performance rights in music,158 felt 
this was a step back from any movement the United 
States had made towards “harmonization of our copy-
right laws as they relate to music.”159 

This issue was brought before the World Trade Or-
ganization Dispute Settlement Body (the Panel) in May 
1999.160 As the Copyright Offi ce predicted, European 
signatories to TRIPS alleged that the Fairness in Music 
Licensing Act violated the treaty because it was “incom-

exception to the historical rule excluding performance 
right in sound recordings.

The many limitations created by the DPRA caused 
confusion and logistical headaches throughout the music 
and technology world. In Atlantic Recording Corporation 
v. XM Satellite Radio, Inc.120 the court had to distinguish 
between the AHRA and the DPRA. XM Satellite Radio, 
Inc. (XM) provided its customers with “‘XM + MP3’ play-
ers”121 that would allow recording and storing of music 
played via XM’s subscription satellite radio services.122 
Record companies saw this as infringing on their distribu-
tion right inherent in section 106(3) of the Copyright Act 
of 1976.123 

The confusion was brought about by the language in 
the statute barring copyright claims against manufactur-
ers, importers or distributors of digital audio recording 
devices.124 XM argued it was just distributing digital 
audio recording devices.125 The court disagreed and held 
that since the act of distributing the digital audio record-
ing device is not the reason for the infringement action,126 
but rather the act of distributing the actual music,127 the 
AHRA was inapplicable.128 The court then discussed the 
DPRA’s rules and restrictions,129 fi nding that XM was act-
ing as “broadcaster and distributor, but is only paying to 
be a broadcaster.”130

3. Who Needs CDs or Cassettes?

Atlantic was a case subject to the Digital Millennium 
Copyright Act (DMCA),131 which was an amendment to 
the DPRA due in part because of the confusion the DPRA 
was causing.132 In fact, the DMCA was an attempt by 
Congress to execute two treaties aimed at international 
uniformity of protection for intellectual property.133 
The DMCA expanded the digital performance right for 
sound recordings to include “noninteractive nonsubscrip-
tion services,”134 such as free internet radio sites. It also 
provided for “protection against the circumvention of 
copyright protection systems,”135 listed and limited the 
liabilities of Internet Service Providers with regard to in-
fringements using provided Internet connections,136 and 
set up an easier method to obtain licensing for the “digital 
transmission of music for non-interactive purposes.”137

As stated above, the DMCA was born of two treaties. 
These treaties were negotiated at a meeting of the World 
Intellectual Property Organization (WIPO),138 and afford-
ed the United States some reciprocity with other countries 
for performing rights in sound recordings.139 The treaties 
were the Copyright Treaty140 and the Performances and 
Phonograms Treaty.141 The latter recognized that “unau-
thorized transmission of a musical work via the Internet 
could be an infringement of the right of the copyright 
owner even though a physical copy of the sound record-
ing was not distributed.”142

This recognition of value in the musical sound record-
ing separate from its physical manifestation renews the 
“fundamental tenet of copyright law that ‘all who de-
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Fees, royalty rates and license fees will be set by the 
Copyright Royalty Judges, pursuant to § 114(f) of title 17 
of the United States Code.179 Both bills attempt to ease the 
administrative burden of determining applicable fees by 
setting fl at fees for small “individual terrestrial broadcast 
station[s]”180 and “public broadcasting entities.”181 Addi-
tionally, transmissions of religious services and “inciden-
tal use of a musical sound recording” are exempted from 
royalties altogether.182 Furthermore, the bills allow for 
“per program” licensing for stations that “make limited 
feature uses of sound recordings.”183

ASCAP, BMI and SESAC are performance rights 
organizations representing composers and owners of the 
underlying musical compositions.184 Until recently,185 
they had been opposed to the Performance Rights Act 
because they felt it would infringe on royalties paid to 
their constituents.186 Congress, in an obvious bid to ap-
pease them, has expressly ordered that licensing pursuant 
to this legislation shall not affect the current royalties paid 
to composers and copyright owners of the underlying 
musical compositions.187 In other words, according to § 5 
of the Senate bill and § 5 of the House bill, licensing of the 
sound recording is not a license to the underlying musical 
composition, so two licenses are needed.188 Furthermore, 
licensing for musical compositions cannot be “cited, taken 
into account…in any administrative, judicial, or other 
governmental forum…to reduce or adversely affect the 
license fees payable”189 to the owners of the copyright in 
the musical composition.

The bill introduced to the Senate in February 2009 
was amended before being reported to include § 6 of the 
House bill.190 This section spells out, in great detail, how 
the monies collected will be distributed to the perform-
ers.191 Interestingly, while performance rights societies 
currently collect royalties from radio stations and distrib-
ute the payments for licenses to the underlying musical 
composition,192 the House and Senate bills seem to put 
that responsibility on the copyright owners of the sound 
recording (usually the record labels). Section 6 specifi es 
that the record companies are to pay the “featured record-
ing artist…in accordance with the terms of the artist’s 
contract.”193 It goes on to specify that one percent of the 
remaining received royalties must be deposited into a 
fund for “the nonfeatured performers.”194 The record la-
bel must “use reasonable good faith efforts”195 to meet the 
reporting requirements of the Performance Rights Act.196

The House bill ends at § 6, but the Senate bill includes 
a § 7.197 Under § 7 of the Senate bill, royalty rates for 
“ephemeral recordings”198 are to be set based on various 
enumerated considerations.199 The effect of this is nomi-
nal, as it just rewords § 112(e)(4) to dispel any confusion 
that additional royalties for the sound recording would be 
levied for the making of such recordings.200

Congress has commissioned the GAO to analyze the 
House and Senate bills and the potential effects on both 
the recording and the broadcast industries.201 Although 

patible with the provisions of Articles 11 and 11bis of the 
Berne Convention161 to which provisions the U.S. must 
conform”162 and no exceptions or limitations apply.163 

Exceptions or limitations to the requirements of 
Article 11 and 11bis are found in Article 13 of the TRIPS 
Agreement.164 Under the Fairness in Music Licensing Act, 
exemptions to the performance right of copyright hold-
ers are found in the “home style exemption”165 and the 
“business exemption.”166 The Panel applied the “three 
step” test proscribed by Article 13167 and found that the 
Fairness in Music Licensing Act violated the TRIPS Agree-
ment with respect to the business exemption only.168 An 
arbitration award was assessed and the United States was 
instructed to amend the Fairness in Music Licensing Act 
to be in conformity with the treaty but has not, as of yet, 
passed the appropriate legislation.169

Given its recent history of non-compliance with an in-
ternational treaty, the United States seems ready to bring 
its copyright laws into better harmonization with the rest 
of the world at least partially so as to redeem itself from 
this embarrassing international blunder.

The Proposed Performance Rights Act
Two bills have been drawn up and brought to the 

House and Senate, respectively, and they each are called 
“The Performance Rights Act.”170 Both bills, which passed 
out of committee in 2009, have been placed on the cal-
endar of business to be considered by their respective 
houses,171 and a report from the Government Account-
ability Offi ce (GAO) is being reviewed while Congress 
awaits their fi nal analysis and recommendation.172 H.R. 
848 is the bill that passed committee in the House of Rep-
resentatives (the House Bill) and is written “to provide 
parity in radio performance rights under title 17, United 
States Code, and for other purposes.”173 S. 379 is the bill 
that passed committee in the Senate (the Senate Bill) and 
is written “to provide fair compensation to artists for use 
of their sound recordings.”174 Both bills make signifi cant 
changes to § 114 of United States Code, title 17 (the Copy-
right laws).

The fi rst amendment in both bills is to change             
§ 106(6), which currently specifi es a performance right 
in sound recordings only “by means of a digital audio 
transmission.”175 Both the House and Senate Bills amend 
the provision to say, “(6) in the case of sound recordings, 
to perform the copyrighted work publicly by means of 
an audio transmission.”176 In the same section, both bills 
amend § 114(d)(1) and § 114(j)(6) to remove the specifi ca-
tion of “digital” to afford terrestrial radio stations those 
same exemptions that digital audio recordings were given 
under the current law.177 The Senate Bill goes on to amend 
§ 114(d)(2) to include “non-subscription and noninter-
active broadcast transmission” as eligible for statutory 
licensing without having to meet the requirements set 
forth therein as a way of eliminating regulatory burdens 
for terrestrial broadcast stations.178
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Webcasters and satellite radio stations pay a performance 
royalty and have the potential to promote a song to many 
more listeners than radio.218 Furthermore, if radio stations 
are being paid to play music, is that not a benefi t to them 
as well?

Second, many radio stations play older songs without 
any payola being paid. For example, Jimi Hendrix can 
be heard on classic rock stations throughout the country 
but his estate gains no promotional benefi t from the air 
time.219 In addition, radio stations also gain the benefi t 
from playing music,220 and more listeners result in more 
money from advertisers.221 In fact, according to a recent 
study, “catalog music makes up at least half of all spins 
on 7 of the top 10 radio formats, [and] [o]ver 25 percent of 
CHR/Top 40 is made up of catalog music.”222

The second argument put forth by radio broadcasters 
is that the burden added by having to pay another royalty 
would cause radio stations to fail and people to lose their 
jobs.223 The economy is suffering and radio stations have 
been losing revenue and listeners to other forms of en-
tertainment.224 Broadcasters point to small, independent 
stations as the fi rst likely victims of such a new “tax.”225

The bills put forth in Congress provide an option for 
radio stations with “gross revenues less than $1,250,000 
[to pay one] fee of $5,000 per year.”226 Public broadcasting 
stations are capped at $1,000 per year, and there is even 
an option to license single programs on a radio station.227 
Should one of the stations choose not to pay the fl at fee, it 
would be assessed fees in accordance with its usage of the 
music.228

The crux of the argument is that big conglomerate 
radio stations who lobby against the Performance Rights 
Act would not have the fl at fee option and would have to 
deal with the rate set by the Copyright Royalty Judges.229 
Clear Channel Communications owns more than 1,200 
stations and with the “next nine largest companies in 
radio embrace two-thirds of listeners and revenue.”230 By 
owning more than one station, these conglomerates are 
able to “consolidate operations and reduce fi xed expenses 
[thereby creating] increased profi t potential.”231 Radio is 
obviously big business, and it is apparent that the big-
ger radio stations would be paying the most in royalties 
should the Performance Rights Act pass. However, does 
it follow that they would fail fi nancially? Probably not, as 
the Copyright Royalty Judges must take economic factors 
as well as promotional benefi t into consideration when 
determining a rate.232 In the end, “it would involve a 
change in the current business model, requiring the radio 
conglomerates to simply decide how best to absorb or 
pass on added royalty costs.”233

This argument was perpetuated by webcasters when 
the DPRA and the DMCA were passed and many in the 
industry felt it would be the death of Internet radio.234 
When the RIAA wanted to set the rate at .4 cents per lis-
tener, Congress lowered the rate to a much more manage-

the fi nal report has not been released, a preliminary 
report and a supplement have been submitted to Con-
gress. The preliminary report, released February 26, 2010, 
includes comments from the Federal Communications 
Commission on the economic troubles facing the broad-
casting industry and the “negative impact that station 
layoffs might have on the public interest.”202 The supple-
ment, released on June 7, 2010, includes comments from 
the Copyright Offi ce that were unavailable when the 
fi rst report was issued.203 The Copyright Offi ce “voiced 
support for the proposed Act,”204 and suggested that the 
GAO “elaborate on the permanent nature of the chal-
lenges facing the recording industry, and in particular, 
the challenges arising from the illegal downloading of 
music.”205 The GAO is scheduled to issue a more detailed 
fi nal report and analysis later this year.206

So What’s the Problem?
It is perhaps not surprising that the Performance 

Rights Act has met with resistance. Most opposing orga-
nizations are those who would have to pay the royalties. 
In this section, several arguments put forth by various 
broadcasters and broadcasting associations against the 
Performance Rights Act will be discussed.

The fi rst argument put forth by radio broadcast-
ers is that they provide free promotion of performers 
by playing their music over the air.207 There is no doubt 
that songs played on the radio are heard by millions of 
people.208 Furthermore, a song’s popularity is directly 
affected by the amount of exposure it gets on terrestrial 
radio.209 Never in Billboard’s music rating history has a 
song hit number one without being played on the radio 
fi rst.210 

Record labels know the value of radio air play. This 
is evident in the discontinued practice called “payola.”211 
Payola, big in the 50s and 60s, occurred when record 
companies would pay DJs to play their songs.212 Today, 
the practice is less obvious because it is done through 
a middleman. Instead of paying DJs, record labels pay 
“independent promoter[s], who [are] responsible for ‘sug-
gesting’ songs to be played by its client radio stations.”213 
The argument continues that if record labels are willing to 
pay so much money just to play a song on the radio, then 
airtime must be valuable to the record label and sound 
recording.214 Therefore, since airtime is valuable, then 
performers and copyright owners are already receiving 
value for the sound recording and do not need royalties 
in addition.215

This argument is fl awed in two respects. First, the 
rise of webcasting and websites such as myspacemusic.
com puts the importance of radio up for debate.216 While 
millions of people tune in to their radios every day, bil-
lions from around the world log on to the Internet. In fact, 
Billboard keeps a separate chart of top digital songs.217 We-
bcasters and satellite radio can reach people all over the 
country, while a terrestrial radio station’s reach is limited. 
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equation. This makes it inherently unfair. It discounts the 
contributions and importance of the sound recording in 
the success of the composition.253 Just as discussed above, 
Whitney Houston’s performance of Dolly Parton’s song 
catapulted it to fame.254 It cannot be denied that the song 
would not have had the same success if it was performed 
by Roseanne Barr.255 

It is not fair to compensate the composer and not the 
performer when often the performer attracts the listeners 
to the song.256 This is an argument of equity. Frank Sinatra 
was a household name. When he sang a new song, radio 
stations played it because Frank sang it.257 Whether the 
musical composition was of high quality and innovative, 
or repetitive and formulaic, if sung by Frank Sinatra, a 
song was a hit.258

As previously discussed above, the main objective of 
copyright is to give incentive “to further progress in sci-
ence and the useful arts.”259 This important idea stemmed 
from John Locke’s “labor theory of property” upon which 
modern copyright is originally based.260 According to 
Locke’s theory, when a person labors and/or works on 
something, “it is converted into an exclusive ‘private do-
minion.’”261 In other words, one owns what one works on 
or creates. Ownership of the “exclusive ‘private domin-
ion’” is the incentive or reward of work or labor.262

Performers and producers of sound recordings put 
work into the fi nished phonorecord.263 Record labels fund 
the sound recording thereby taking most of the fi nancial 
risk.264 If copyright is founded on incentives to create and 
work is the tool of creation, then it follows that the greater 
reward or protection offered for the work, the more 
incentive to create.265 When Congress extended copyright 
protection by 20 years in 1998, it was with the express in-
tent to “be an incentive for U.S. authors to continue using 
their creativity to produce works.”266

It is important to note that famous rock stars who sell 
out big arenas and billions of albums are not the major-
ity of musicians and performers. Most recording artists 
play small venues, work day jobs and struggle to pay 
their bills, and “a performance royalty could provide 
the necessary income to prevent exit from the recording 
business.”267 The introduction of a performance royalty 
could cause a change in the current way record compa-
nies do business “resulting in a larger and more heteroge-
neous body of widely available music.”268 This change in 
business model would also serve to increase the public’s 
access to music, and more musicians would be given a 
chance at success.

Radio stations counter that they would not be play-
ing new music because the need to pay the performance 
royalty would cause them to raise advertising revenue.269 
In order to attract more advertisers, they need more 
listeners.270 Consequently, “they will be unable to take a 
chance on new artists because they will be forced to play 
the songs that they know will bring in advertising money 

able .07 cents.235 Additionally, a “percentage-of-revenue 
formula” for smaller businesses was also set up to ease 
their burdens.236 Although some webcasters closed up 
shop, others did not and they continue to thrive today.237 

The fi nal argument stems from the Constitution and 
the wording of the Copyright Clause.238 Inherent in the 
wording of the Copyright Clause is a balancing between 
the interests of the public and incentives to “progress.”239 
If radio stations pass on this new royalty to listeners, 
change to talk-radio, or fail altogether, what happens 
to the “public’s right of access to sound recordings”?240 
While copyright exists to give incentive to creation, there 
must be “some concomitant public benefi t.”241 As the 
argument goes, copyright owners already have the incen-
tive of record sales so an added performance right would 
not add anything,242 and the burden on radio stations 
would therefore be unjustifi ed.243

Given the prevalence of digital technology and music 
piracy, both of which were considered by Congress when 
creating the DPRA and the DMCA,244 it is diffi cult to fi nd 
much incentive in record sales. According to the RIAA, 
CD sales fell almost 25 percent between 2007 and 2008.245 

Broadcasters argue additionally that performers, 
because they are in the public eye, have many other ways 
of making money, like through concert ticket sales and 
merchandise, while songwriters are behind the scenes 
and performance royalties are the only incentive to 
write.246 This is like saying to a merchant, you charge for 
the glasses so you should give the wine for free. It is also 
not the case for most performers who “hold day jobs and 
struggle to make a living.”247

Additionally, the benefi ts a radio station receives for 
playing sound recordings over and over might be put in 
better balance with the work put in to the sound record-
ing if they were to pay a performance royalty. After all, 
each sound recording takes time to create, not to mention 
the years spent honing musical skills. When Whitney 
Houston recorded Dolly Parton’s “I Will Always Love 
You,” the song went multi-platinum and was played on 
radio stations around the country.248 The song as recorded 
by Dolly Parton had some success on country charts, but 
never enjoyed the same success or airplay of Houston’s 
version.249 Radio stations played Whitney Houston’s ver-
sion, instead of Dolly Parton’s, because the former was in 
demand and was being requested.250 Had they substitut-
ed Dolly Parton’s version, however, listeners would have 
changed to a station playing Whitney Houston.251

There Is No Problem
In response, the recording industry argues in favor of 

the Performance Rights Act because it would be fair to the 
performers, give incentive to create, and lead to interna-
tional parity.252 

The current royalty scheme benefi ts composers and 
music publishers only and leaves performers out of the 
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is reciprocal, the United States would not have to pay 
a performance right to countries that have opted out. 
Therefore, the United States would not lose anything and 
only stands to gain, at least a little. While some royalties 
would be sent to participating countries, the bottom line 
results in royalties being paid to American artists from 
overseas.290

Conclusion
The idea of granting a full public performance right 

to sound recordings is not new. In fact, “[s]ince 1926, 
over twenty-fi ve bills seeking to grant [this right] have 
been presented, without success, in the U.S. Congress.”291 
Congress is closer to passing this legislation than ever 
before.292

It is not just a matter of fair and unfair, as politi-
cal pressures abound. Each Representative and Sena-
tor is an elected offi cial. Each side of the debate on the 
Performance Rights Act has powerful lobbyists.293 The 
difference between today and 80 years ago may be the 
power of radio. Radio used to play an enormous role in 
people’s lives, from listening to radio plays and music for 
entertainment to getting the weather reports, news and 
political speeches.294 While radio still attracts many listen-
ers, it is one of many information gathering tools at our 
disposal. Technology has affected radio just as much as it 
has affected the recording industry.295 Radio’s apparent 
loss of infl uence may be the reason Congress has taken 
the bills this far.

The National Association of Broadcasters and the Mu-
sic First Coalition are in negotiations to attempt to fashion 
an agreement regarding the Performance Rights Act.296 
The history of copyright shows that in times of technolog-
ical advancement, changes to copyright law follow.297 As 
technology makes it easier for music to be manipulated 
and exploited, greater incentive is needed to inspire art-
ists to share their creations. The Performance Rights Act 
would bring the United States into harmony with interna-
tional copyright law and demonstrate an appreciation of 
the contributions of the musicians and performers to the 
music we all enjoy. 

One can barely start spelling R E S P E C T without 
thinking of Aretha Franklin. Her version of that song, 
written by Otis Redding, became so popular it was added 
to the National Recording Registry in the Library of 
Congress in 2002.298 Although Otis Redding wrote the 
song, it was different from the version recorded by Aretha 
Franklin. She and her producer added a bridge and tenor 
saxophone, they rearranged the song so it would fi t Are-
tha’s voice and singing style.299 It is time to show respect. 
Respect for the efforts of musicians like Ms. Franklin and 
Gladys Knight, whose R&B version of “Wind Beneath My 
Wings,” called simply “Hero,” was a hit300 before Bette 
Midler’s performance launched the song out of obscurity. 
Ms. Knight is a proponent of the Performance Rights Act 
because she has seen how hard it is for musicians and 

and listeners.”271 As discussed above, however, radio is a 
business. Broadcasters already base much of their pro-
gramming on music to attract listeners and raise advertis-
ing revenue,272 and they play little, if any, new music.273

Another fairness argument asserts that radio broad-
casters have “an unfair advantage over their competi-
tion.”274 The assertion is that because satellite, Internet 
and cable radio have to pay a performance royalty in 
sound recordings, they cannot compete on the same level 
as terrestrial radio.275 It seems too early to determine if 
this is the case as most listeners compartmentalize their 
use of radio, Internet radio and subscription radio servic-
es, such as satellite or cable, depending on several factors, 
including reception, availability of high-speed Internet 
and frequency of travel.276 At this relatively early stage, 
one does not seem to affect the other with the exception 
of satellite radio which serves only to take listeners away 
from terrestrial radio rather than the other way around.277

International parity is the fi nal main argument in 
favor of the Performance Rights Act. As discussed above, 
many countries are party to treaties granting a perfor-
mance right in sound recordings with reciprocity require-
ments.278 The United States is not a party to these treaties 
or reserves out of the performance right279 and, therefore, 
American artists do not get the benefi t of a performance 
right even in countries that do provide it.280 Entertain-
ment is one of the United States’ biggest exports,281 yet 
“an estimated $600 million ha[s] been lost in foreign roy-
alties”282 because of the “failure to grant a public perfor-
mance right.”283

During the hearings for the House Bill, international 
parity was discussed. An “[a]dvocate[] of the Perfor-
mance Rights Act note[d], ‘We’re the only OECD country 
and virtually the only industrialized nation that doesn’t 
provide the creator compensation for performance on 
the radio, putting us in the company of nations such as 
Iran, China, and North Korea.’”284 As discussed in detail 
above, the United States is out of step with the rest of the 
world on this issue. 

Those against a performance right in sound recording 
point to Article 16(1)(a)(1) of the Rome Convention285 as a 
dispute to international parity. This article allows a coun-
try to opt out of the performance right in sound recording 
for radio.286 Thus, the argument goes, if the United States 
were to grant a performance right, other countries, with 
“small domestic recording industries,” would opt out and 
not have to pay the American performers anyway.287 The 
concern is valid because countries fear a “royalty imbal-
ance with the U.S.,”288 which would result in most of the 
collected royalties being sent to the United States and 
relatively few royalties coming in.

What would be the implications if small countries 
opt out of performance rights? The United States would 
still receive reciprocal treatment from countries, notably 
France and England, that do not opt out.289 As the clause 



112 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2010  |  Vol. 21  |  No. 2        

24. See id. (explaining moral rights as those that an author has by 
virtue of writing a work).

25. Id.

26. See id. (noting that copyright on the continent included both 
a property right “based on a decree by the Revolutionary 
government in January 1791 and on a series of moral rights”).

27. See MUSIC AND COPYRIGHT, supra note 10, at 30 (discussing the 
Copyright Act of 1790).

28. The Statute of Anne was passed in 1710, well before the 
Revolutionary War. See id. at 25; see also MERGES, supra note 13, at 
385.

29. MUSIC AND COPYRIGHT, supra note 10, at 29.

30. U.S. CONST, art. I, § 8, cl. 8 (“To promote the progress of science 
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singers to make a living and how many are compelled 
to keep performing while their music continues to make 
money for radio stations.301 Put simply, Ms. Knight says, 
“It’s time to pass the Performance Right Act. It is simply 
the right thing to do.”302
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113. Kettle, supra note 31, at 1072.
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storage of MP3 fi les previously owned by the consumer and 
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123. See id at 1; see also 17 U.S.C. § 106(3) (affording sound recording 
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170. See Performance Rights Act, H.R. 848, 111th Cong. (2009); see also 
Performance Rights Act, S. 379, 111th Cong. (2009).

171. See GovTrack.us: A Civic Project to Track Congress, H.R. 848: 
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173. See Performance Rights Act, H.R. 848, 111th Cong. preamble (2009) 
(hereinafter House Bill).
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114(f)(2) of Title 17); see also House Bill, supra note 173, at § 3(a)(1).

181. See Senate Bill, supra note 174, at § 3(a)(1) (adding (E) under Section 
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153. Kettle, supra note 31, at 1081.
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156. The treaties implicated were the portions of the Berne Convention 
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157. See Kettle, supra note 31, at 1082.
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supra note 81.
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exceptions and limitations enumerated to the requirements that 
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280. See Evitt, supra note 5, at 11; see also DelNero, supra note 9, at 
495–96.

281. See DelNero, supra note 9, at 496 (reporting that “over 60% of 
foreign record sales are of albums made by Americans”).

282. Evitt, supra note 5, at 11.

283. Id.

284. Id.

285. See Rome Convention, supra note 81, at art. 16(1)(a)(1) (“Any State, 
upon becoming party to this Convention, shall be bound by all 
the obligations and shall enjoy all the benefi ts thereof. However, 
a State may at any time, in a notifi cation deposited with the 
Secretary-General of the United Nations, declare that as regards 
Article 12, it will not apply the provisions of that Article.”).

286. See id.

287. See DelNero, supra note 9, at 498.

288. Id. (discussing Canada’s small music industry and its battle to 
grant a performance right, and noting that the right might not 
have been awarded if the United States had been a signatory).

289. See id. at 497–98 (giving the U.K. and France as examples of 
countries not likely to opt out of the performance right).

243. See id. 

244. See Evitt, supra note 5, at 11 (fi nding that Congress justifi ed the 
DPRA “on the ground that new digital distributions…threatened 
to substitute sales of sound recordings”).

245. RIAA, 2007-2008 U.S. Shipment Numbers—2008 Year-End Shipment 
Statistics, available at http://76.74.24.142/D5664E44-B9F7-69E0-
5ABD-B605F2EB6EF2.pdf (last visited July 8, 2010) (reporting that 
CD sales fell 24.7% from 2007 to 2008).

246. See Evitt, supra note 5, at 11 (reporting the broadcasters’ argument 
that due to the availability of “other available revenue streams,” a 
full performance right would result in a windfall for performers).

247. Id.

248. See Mary Wayne, Who Wrote I Will Always Love You, Mar. 17, 2009, 
available at http://woodenspears.com/who-wrote-i-will-always-
love-you (last visited July 8, 2010).

249. See id.

250. See id. (debuting at number one, Whitney Houston’s version 
“remained in the charts for a long time”).

251. See id. (Whitney Houston’s version of the song became “one of the 
best selling singles of all time and the all time best selling single by 
a female artist.”).

252. See Evitt, supra note 5, at 11 (enumerating the arguments by 
proponents of the Performance Rights Act).

253. See DelNero, supra note 9, at 502.

254. See Wayne, supra note 248.

255. See DelNero, supra note 9, at 502 (“in listening to a song, ‘we are as 
much listening to it because of that performer’s skill and style as 
because of the skill and style of the musical composer, lyricist, or 
music publisher’”).

256. See id. at 501 (stating that in pop culture “consumers are often 
more interested in the performer than the composer”).

257. See id. at 502 (asserting that Sammy Cahn, Frank Sinatra’s 
composer, is practically unknown, while “Old Blue Eyes remains a 
household name”).

258. See Billboard.com –Frank Sinatra Chart History, http://www.
billboard.com/artist/frank-sinatra/3626#/artist/frank-
sinatra/chart-history/3626 (last visited July 8, 2010) (listing the 
comprehensive chart history of Frank Sinatra, which is extensive 
and includes albums on the charts as late as 2008).

259. U.S. CONST, art. 1, § 8, cl. 8.

260. See MUSIC AND COPYRIGHT, supra note 10, at 25–26 (discussing 
Locke’s theory and the beginnings of copyright law and that 
“[t]here are obvious resonances with contemporary corporate 
lobbying for intellectual property protection”).

261. Id. at 25 (“Locke’s theory may be summarized thus: in a state of 
nature, goods are held in common through a grant from God. 
‘Being given for the use of men, there must of necessity be a means 
to appropriate them some way or other, before they can be of 
any use or at all benefi cial.’ Every man has property in his own 
person: ‘this nobody has a right to but himself. The ‘labour’ of his 
body and the ‘work’ of his hands, we may say, is properly his.’ If 
a person mixe[s] his labour’ with a common good, it is converted 
into an exclusive ‘private dominion.’”).

262. See id.

263. See DelNero, supra note 9, at 502 (explaining the contributions of 
the producer to the sound recording).

264. See id. (record companies typically lay out money for studio time, 
producers, etc. when creating an album with no guarantee of a 
return on the investment).

265. See MUSIC AND COPYRIGHT, supra note 10, at 25–26.

266. See DelNero, supra note 9, at 504.



118 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2010  |  Vol. 21  |  No. 2        

290. See id. (noting the size of the American recording industry and 
potential infl ux of additional revenue).

291. Id. at 475.

292. Both the House Bill and Senate Bill have been reported by 
committee and are on the calendar of business. See GovTrack.us: 
A Civic Project to Track Congress, H.R. 848: Performance Rights Act, 
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http://www.mhric.org/fdr/fdr.html (last visited July 8, 2010) 
(cataloging President Roosevelt’s weekly radio broadcasts to the 
country about issues and politics of the day).
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Act. Specifi cally, the Court concluded that the DMCA’s 
good faith standard required copyright owners to consid-
er the fair use doctrine in formulating a good faith belief 
that use of its material was not authorized.10 In denying 
the defendant music company’s motion to dismiss, the 
court concluded that the plain meaning of the “unauthor-
ized by the law” language was “unambiguous[,]”11 and 
held that in order for copyright owners to issue takedown 
notices under the DMCA in good faith, they must evalu-
ate whether the content in question made fair use of their 
works.12 According to the Lenz court, the plaintiff’s claim 
that the defendant acted in bad faith by issuing a take-
down notice without proper consideration of fair use was 
suffi cient to state a misrepresentation claim under § 512(f) 
of the DMCA.13 

Although the issue of whether the defendant in Lenz 
acted in bad faith that rose to the level of misrepresenta-
tion has yet to be decided, the District Court’s holding has 
ignited a debate over what is necessary under the DMCA 
to validly assert a good faith belief that a particular use of 
copyrighted content is unauthorized.14 Copyright owners 
argue that since fair use is not a privilege or a right, but 
rather, a defense to infringement, owners should not be 
required to conduct preemptive fair use analyses before 
issuing takedown notices.15 Championing the opposing 
position are those who favor the narrowing of the DM-
CA’s scope. They claim that the statute affords unbridled 
power to copyright owners to restrict the use of their 
works. Fair use advocates contend that copyright owners’ 
systemic claiming of rights in content posted to UGC sites 
by third parties without reviewing the manner in which 
the content uses pre-existing copyrighted works consti-
tutes bad faith and violates § 512(f) of the DMCA.16 

Part I: Background of the Controversy

A. The DMCA: Intent and Structure

The DMCA is a complex statute that is essentially de-
signed to prevent the infringement of copyrighted works 
in digital media formats.17 The dual motives behind the 
DMCA were to facilitate enforcement of copyrights and 
to protect ISPs from indirect liability resulting from their 
customers’ infringing acts.18 To achieve the fi rst aim, the 
DMCA permits a copyright owner to obtain a subpoena 
requiring an ISP to reveal the identity of an Internet user 
suspected of infringing the owner’s copyright.19 To ac-
complish the second aim, the DMCA provides immunity 
to certain ISPs from liability in the form of safe harbor 
provisions.20 

Introduction
A cursory search of YouTube for the word “Charmed” 

will yield tens of thousands of results.1 Most of the results 
are copies of portions of episodes of a popular television 
series about three witch sisters, which is owned by Spell-
ing Television Inc. (Spelling).2 The vast majority of these 
YouTube.com (YouTube) clips are nothing more than 
unauthorized copies of Spelling’s copyrighted property.3 
Consequently, YouTube users can view the “Charmed” 
series—a product of Spelling’s investment—without any 
benefi t inuring to Spelling, as viewing traffi c is directed 
away from authorized commercial distribution channels 
of the series (both online and broadcast). Countless other 
copyrighted works are subjected to similar infringement 
on myriad websites each day.4 

To combat this growing trend of infringement that 
has been spurred by the explosive expansion of user-gen-
erated-content (UGC) websites, copyright owners must 
diligently police such sites and issue “takedown notices” 
to Internet Service Providers (ISPs) pursuant to the Digi-
tal Millennium Copyright Act (the DMCA).5 To constitute 
a valid takedown notice, the copyright owner must assert 
that he/she/it has “a good faith belief” that the use of the 
copyrighted work in question is “not authorized by the 
copyright owner, its agents, or the law.”6 Until recently, 
it had been held that the standard for asserting a “good 
faith belief” was both subjective and easily satisfi ed—the 
mere statement by the owner that he/she/it believed 
the copyrighted work was being used without permis-
sion was suffi cient. Further, the owner’s good faith belief 
could only be overcome by proof that the owner acted 
in bad faith when issuing the takedown notice. Bad faith 
could be asserted as an affi rmative claim of misrepresen-
tation against the copyright owner.7

In 2008, the above-stated standard was called into 
question when the United States District Court for the 
Northern District of California in Lenz v. Universal Music 
Company8 refused to grant a copyright owner’s motion 
to dismiss after the owner had asserted that it issued 
a takedown notice based upon a good faith belief that 
its copyrighted work was used without permission. 
Instead, the Lenz court focused on whether the use at 
issue was authorized not by permission, but rather “by 
law,” and concluded that the allegedly infringing user 
had indeed made out a cause of action for bad faith and 
misrepresentation.9

The “law” under examination in the District Court’s 
decision in Lenz was the fair use doctrine of the Copyright 
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right owners.”35 Thus, the appellate court examined the 
content on Rossi’s site and found that the content led the 
MPAA to conclude in good faith that digital media which 
infringed the MPAA’s rights were available for download 
on Rossi’s site. The Court concluded that the MPPA pro-
ceeded lawfully in issuing the takedown notices.36 Rossi 
appealed to the Supreme Court, which denied certiorari. 
Accordingly, the Ninth Circuit’s opinion in Rossi has been 
established as the leading authority on the issue of the 
DMCA’s good faith belief standard.37 Indeed, other fed-
eral courts have adopted the Rossi subjective standard.38 

Part II: Lenz v. Universal: The Great Debate

A. Lenz Under the Microscope: What Did It Decide?

In Lenz, the plaintiff commenced an action against 
Universal Music Corporation (Universal) to challenge 
Universal’s takedown notice issued to YouTube.com. The 
takedown notice resulted in the removal of the plaintiff’s 
video from the YouTube site.39 The plaintiff, Stephanie 
Lenz (Lenz), was a YouTube user.40 The defendant, Uni-
versal, was the copyright owner of numerous works.41 
Lenz uploaded a video to YouTube, which she titled 
“Let’s Go Crazy.”42 The video was a recording of her son 
dancing to the song “Let’s Go Crazy” as performed by 
the recording artist Prince.43 The video was 29 seconds 
long and the accompanying audio track contained 20 
seconds of the copyrighted musical performance.44 As the 
copyright owner of the copyrighted musical performance, 
Universal issued a takedown notice to YouTube, pursuant 
to § 512(c) of the DMCA.45 YouTube complied, notifi ed 
Lenz of Universal’s claim, and removed her video from 
the site.46 Lenz delivered a counter-notice to YouTube 
pursuant to § 512(g), in which she alleged that the use 
of the musical composition/performance in her video 
constituted fair use, and demanded that her video be 
re-posted.47 Although YouTube complied and re-posted 
the video, Lenz sued Universal, alleging it had violated 
§ 512(f) of the DMCA.48 According to Lenz, the video 
was “a self-evident non-infringing fair use[,]” and thus 
Universal should have known the video did not violate 
its rights.49 

Universal responded by moving to dismiss the mis-
representation claim.50 In considering the facts in a light 
most favorable to the plaintiff, the U.S. District Court for 
the Northern District of California granted Universal’s 
motion, but gave Lenz leave to amend her complaint.51 
With respect to Lenz’s misrepresentation claim, the 
District Court found that she had failed to allege facts 
from which a knowing misrepresentation on the part of 
Universal could be inferred, as well as why her use of the 
Prince song was a “self-evident” fair use.52 Lenz fi led an 
amended claim and alleged that § 512(c)(3)(A)(v) of the 
DMCA compels copyright owners to consider fair use53 in 
formulating a good faith belief that the use of the identi-
fi ed material was unauthorized. Essentially, Lenz asserted 

Commonly referred to as the notifi cation provision, 
§ 512(c)(3)(A) creates safe harbors for storage ISPs, and 
provides the requirements for adequate notifi cation of 
alleged infringement to ISPs.21 Adequate notifi cation 
includes several elements, but two are critical: the notifi -
cation must provide the ISP with enough information to 
locate and remove the allegedly infringing material;22 and 
the owner seeking takedown must make a statement of 
good faith belief of unauthorized use.23 In order to benefi t 
from the safe harbors and avoid liability, an ISP must 
remove or disable access to infringing content once such 
notifi cation is received.

B. The DMCA in Practice: Interpretation of the 
DMCA’s “Good Faith Belief” Standard

The leading case addressing the DMCA’s good faith 
standard is a 2004 case of fi rst impression. In Rossi v. Mo-
tion Picture Association of America, Inc., the Ninth Circuit 
affi rmed the District Court’s decision granting summary 
judgment to the Motion Picture Association of America 
(MPAA) and adopted a subjective standard for the good 
faith belief requirement.24

In Rossi, the plaintiff Michael Rossi was the owner of 
a website25 which he described as an “online magazine” 
that provided a directory of other websites containing in-
formation about fi lms.26 The defendant MPPA was a trade 
association whose objective was to prevent unauthorized 
copying of its member studios’ fi lms.27 After discovering 
that Rossi’s site included promotional language directing 
users to download copyrighted fi lms, the MPPA sent a 
takedown notice to Rossi’s ISP.28 Upon receiving notice 
from his ISP that his site would be shut down, Rossi 
sued the MPAA asserting a number of tort claims.29 In 
response, the MPAA moved for summary judgment. The 
District Court granted the MPAA’s request and noted that 
the MPAA “had more than a suffi cient basis to form the 
required good faith belief that [Rossi’s] site contained in-
fringing content prior to asking [the ISP] to shut down the 
site.”30 On appeal, Rossi contended that the MPAA lacked 
a “good faith belief” that he was infringing upon the 
MPAA’s rights,31 and argued that the good faith require-
ment should be measured by an objective standard.32 

The Ninth Circuit disagreed and affi rmed the lower 
court’s ruling. It noted that Congress could have opted to 
incorporate a reasonableness (i.e., objective) standard into 
the DMCA, but chose not to and thereby demonstrated its 
intent to have a subjective good faith standard applied.33 
Further, the appellate court contrasted the good faith 
standard with the DMCA’s “knowing misrepresentation” 
provision, which imposes liability upon copyright owners 
only for knowing and willful misrepresentations pertain-
ing to alleged infringement.34 The Ninth Circuit observed 
that “[m]easuring compliance with a lesser ‘objective 
reasonableness’ standard would be inconsistent with 
Congress’s apparent intent that the statute protect poten-
tial violators from subjectively improper actions by copy-
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would have led the owner to conclude that the fair use 
doctrine would prevent liability from being imposed.64 
Further, according to Lenz and the EFF, “in the majority of 
cases, a consideration of fair use prior to issuing a take-
down notice will not be so complicated as to jeopardize a 
copyright owner’s ability to respond rapidly to potential 
infringements.”65 

Critics of the DMCA takedown provisions also 
support the decision in Lenz because of the advent of 
automated takedown devices that UGC sites like You-
Tube have designed and now make available to copy-
right owners.66 These automated tools remove allegedly 
infringing UGC from sites without any human review or 
intervention—a copyright owner can use them to register 
his/her/its works and have automated takedown notices 
generated whenever a match is found between his/her/
its work and any UGC. It is argued that such tools created 
a prevailing environment of subjective bad faith. If a com-
puter algorithm or subroutine removes content fl agged by 
takedown notices, how can it be said that the copyright 
owners conducted a fair use analysis?67

2. Lenz Creates a Slippery Slope, Defi es 
Congressional Intent, and Imposes Undue 
Burdens

A. A Slippery Slope

Lenz shifts the burden of proof associated with fair 
use from an alleged infringer to the copyright owner. 
However, fair use is an affi rmative defense that must 
be asserted by those accused of infringement. It is not 
a right or privilege to which owners must cater in their 
efforts to protect their works. Indeed, the Supreme Court 
has expressly referred to the doctrine as “the fair use 
defense”68 and has “never held that fair use is constitution-
ally required.”69

Moreover, the fair use defense is extremely fact-based 
and does not lend itself to bright-line rules.70 In appli-
cation, fair use has been variable and uncertain, often 
generating ample room for confl icting interpretations 
and the redefi nition of boundaries. The U.S. Copyright 
Offi ce concedes that “the distinction between ‘fair use’ 
and infringement may be unclear and not easily defi ned. 
There is no specifi c number of words, lines, or notes that 
may safely be taken without permission.”71 Even crit-
ics of the DMCA’s takedown provisions recognize that 
“for a complainant to ‘know’ with legal certainty that 
its complaint targets a non-infringing or fair use is often 
unrealistic, given the complexity of copyright infringe-
ment analysis and the famed unpredictability of the fair 
use defense.”72 Therefore, the contention that assessment 
of fair use is a simple, black and white process is with-
out merit. Contrary to the EFF’s and Lenz’s arguments, 
there simply are no “obvious” or “self-evident” fair use 
instances. Lenz’s video is no exception. One could argue 
that the video does nothing to promote any of the pur-

that the fair use doctrine conferred to her a right to use 
Universal’s copyrighted work. Universal countered by 
arguing that fair use was merely an excused violation of 
copyright, a defense that permitted an unauthorized user 
to avoid liability in limited circumstances. As such, the 
use of a copyright owner’s work premised upon the fair 
use doctrine could not be deemed “authorized by law.” 
Therefore, according to Universal, copyright owners are 
not and should not be required to conduct preemptive 
fair use analyses prior to issuing takedown notices. 

In considering this issue of fi rst impression, Judge 
Jeremy Fogel assessed the congressional intent of the 
DMCA and concluded that the meaning of not authorized 
“by law” was unambiguous. Although the DMCA does 
not expressly refer to fair use, the Copyright Act provides 
adequate language supporting the contention that fair 
use is lawful use.54 The District Court thus found that for 
a copyright owner to proceed under the DMCA with “a 
good faith belief that use of the material in the manner 
complained of is not authorized by the copyright owner, 
its agents, or the law,” that owner is required to evaluate 
whether the UGC at issue makes fair use of the owner’s 
work.55 Lenz’s claim that Universal acted in bad faith 
by issuing a takedown notice without “proper consider-
ation” of fair use was therefore suffi cient to survive a mo-
tion to dismiss.56 The court insisted that its decision was 
consistent with Rossi, pointing out that Lenz would still 
have to overcome the burden of demonstrating subjective 
bad faith in order to succeed on a § 512(f) misrepresenta-
tion claim,57 and noting its “considerable doubt” that 
Lenz would ultimately prevail.58 

B. The Debate: Should Copyright Owners Consider 
Fair Use?

1. Fighting “The Man”: Champions of Mandating 
Anticipatory Fair Use Analyses

In the wake of Lenz, there has been much discussion 
over fair use and its application to the DMCA’s notifi ca-
tion provision.59 Since the DMCA’s enactment, many of 
its critics have fought to narrow its scope,60 arguing that 
the statute afforded too much control over the use of 
copyrighted material to owners at the expense of consum-
ers.61 Spearheading this campaign is the Electronic Fron-
tier Foundation (EFF), a nonprofi t organization whose 
mission is to defend “free speech, privacy, innovation, 
and consumer rights…[and] champion the public interest 
in every critical battle affecting digital rights.”62

The EFF minimizes the complexity of fair use as 
well as the burdens of mandating that copyright own-
ers seeking to protect their works from infringement on 
UGC sites conduct anticipatory fair use analyses. The EFF 
describes Lenz’s use of the Prince song as “obviously a 
fair use[.]”63 It argues that in such cases, subjective bad 
faith on the part of the copyright owner can be implied 
because the owner’s proper analysis of the use at issue 
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protection-oriented” in the digital age. In enacting the 
DMCA, Congress “intended to assist copyright owners 
in protecting their copyrights[,]” balancing the “liability 
protections for service providers with the need for broad 
protection of copyrights on the Internet.”82 Neither the 
DMCA nor the Pro IP Act is focused on preserving or 
broadening the “rights” of creators of UGC to make unau-
thorized use of copyrighted works.

b. Undue Burdens

The Lenz court asserted that its decision was neces-
sary “to prevent the abuse of takedown notices,” and that 
the resulting burden on copyright owners was minimal. 
The ruling, however, may pose serious problems for 
owners. It forces them to spend substantial resources on 
analyses of massive amounts of UGC. Assessing fair use 
requires a signifi cant level of legal sophistication. As Paul 
Goldstein, a Stanford University copyright law professor, 
surmised, “[w]hat the court is asking doesn’t sound like 
much, but…determining whether something is a fair use 
can take a substantial amount of time. When you pick a 
doctrine as Protean and indeterminate as fair use, asking 
people to make snap judgments often isn’t feasible.”83

The incidence of online infringement is so great and is 
increasing geometrically every day. Copyright owners are 
fi nding it diffi cult to police the ever expanding network 
of UGC sites in order to adequately enforce their rights.84 
Content owners have “tried mightily to work within the 
existing law…sen[ding] out hundreds of thousands of 
section 512 notices[,]”85 and yet “the volume of posts is 
overwhelming. Ten hours of video content are put online 
every minute of every day—more than 250,000 clips per 
day—and that is just YouTube.”86 Even after a copyright 
owner has used legitimate means to have infringing con-
tent removed, the very same content will often reappear 
on the same website “within minutes.”87 Therefore, the 
takedown process for copyright owners “is often akin to 
playing a frustrating game of Whac-a-Mole[,]”88 resulting 
in underwhelming successes towards combating piracy. 
Indeed, Mark Morril, deputy general counsel for Viacom 
stated that the company “has no alternative except to 
repeatedly search the entire YouTube library and send 
takedown notices… This is a massive effort. We have re-
viewed over 1.7 million clips on YouTube and have identi-
fi ed more than 187,000 pirated clips of our copyrighted 
content.”89

Given the diffi culty associated with the takedown 
process, copyright owners understandably seek to im-
prove effi ciency. Mandating that an owner perform pre-
emptive fair use analyses before issuing takedown notices 
will only further burden an already Sisyphean task.

Part III: The Future of the Debate: The Likely 
Outcome and Implications of Lenz

If Lenz is decided on its merits it will ultimately be up 
to the plaintiff to establish that Universal acted with bad 

poses the fair use doctrine was designed to protect, such 
as criticism, comment, news reporting, or education.73 
Moreover, the copyrighted music comprised almost the 
entire audio portion of Lenz’s video, which would weigh 
against a fi nding of fair use. In sum, the very notion of 
fair use seems to be wholly inconsistent with the phrase 
“self-evident” and with knowing material misrepresenta-
tions under the terms and provisions of the DMCA.

Judge Fogel’s opinion in Lenz blurs the subjective 
standard of “willful” and “knowing” with objective 
reasonableness language. Indeed, the court relied in 
part upon its own prior decision in Online Policy Group 
v. Diebold,74 which has been repeatedly criticized for its 
inaccurate articulation of copyright law. Moreover, many 
question whether Diebold is still good law after Rossi.75 
Diebold included an objective standard in its analysis, 
holding that “‘knowingly’ means that a party actually 
knew, should have known if it acted with reasonable care or 
diligence, or would have had no substantial doubts had it 
been acting in good faith, that it was making misrepresen-
tations.”76 Essentially, the court found Diebold’s infringe-
ment argument was unreasonable and believed that Die-
bold should have known it to be so. This directly confl icts 
with Rossi, which holds that “[a] copyright owner cannot 
be liable simply because an unknowing mistake is made, 
even if the copyright owner acted unreasonably in mak-
ing the mistake.”

The potential future application of Lenz should be a 
cause for real concern. Litigants who fi nd it diffi cult to 
produce direct evidence of bad faith will likely attempt to 
push the limits of Lenz by arguing that copyright own-
ers should have known certain uses of their works will 
always constitute fair use as a result of the Lenz “self-ev-
ident” fair use approach. As Universal contended, “in-
quiry into the propriety of a party’s consideration of fair 
use inevitably will lead to calls [as Lenz made] for a post 
hoc assessment of the reasonableness of the copyright 
owner’s evaluation of whether the material makes fair 
use of the copyright.”77

a. Defying Congressional Intent

Congress passed the DMCA to provide copyright 
owners with a mechanism to facilitate the removal of 
infringing digital content.78 The DMCA’s provisions are 
written “so as to reduce the burden of holders of mul-
tiple copyrights who face extensive infringement of their 
works.”79 

In 2008, Congress passed the Prioritizing Resources 
and Organization for Intellectual Property Act, (the Pro-
IP Act), which shifts some of the burden for copyright 
enforcement from copyright owners to the government.80 
The post-DMCA passage of statutes like the Pro-IP Act 
refl ect an increasingly stronger congressional commit-
ment toward providing greater protections to the owners 
of copyrighted works.81 The statutes clearly demonstrate 
Congressional intent to make copyright law more “owner 
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faith in issuing the takedown notice to YouTube. Lenz will 
likely try to show that Universal acted at the recording 
artist’s behest, “based not on the particular characteris-
tics of [the video] or any good faith belief that it actually 
infringed a copyright but on its belief that ‘as a matter 
of principle, Prince has the right to have his music re-
moved.”90 The court likely will not be swayed, however, 
by such circumstantial evidence, as it expressed “consid-
erable doubt” that Lenz will be able to suffi ciently show 
subjective bad faith.91 

Universal is correct, however, in that if it prevails on 
the merits of the case it will not be able to seek appellate 
review of the order denying its motion to dismiss. That 
order will stand as precedent and “will undoubtedly 
continue to be cited in § 512(f) cases as controlling prec-
edent on the interpretation of the DMCA.” Courts may 
fi nd it problematic trying to apply both the Rossi subjec-
tive bad faith standard and the holding in Lenz. Discovery 
on claims of misrepresentation pursuant to § 512(f) will 
become similar to discovery in actual malice libel cases, 
which require the development of extensive evidence 
needed to adduce the defendant’s state of mind and to 
controvert and impeach witnesses’ proclamations of good 
faith. If the Lenz standard is adopted by other jurisdic-
tions, copyright owners will not only have to devote an 
unduly burdensome amount of resources to performing 
fair use analyses prior to issuing takedown notices,92 they 
will also face potential liability each time users of their 
works believes their uses to be non-infringing under the 
fair use doctrine. Further, users themselves would face 
the same potential liability under § 512(f) every time they 
send counter-notices based upon fair use, because the 
section applies to both owners and users of copyrighted 
works.93 Given the complex nature of fair use and the 
shift in American copyright law toward greater protec-
tions against infringement, it is highly dubious that 
Congress intended to place this extreme burden on both 
copyright owners and Internet users.
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nity to virtually change their own various identities in 
relation to the collective project called ‘democracy.’”8 In 
early 2006, the piece was commissioned (without a formal 
written contract)9 by Mass MoCA as a collaboration with 
the Swiss artist Büchel. The museum’s football fi eld sized 
building housed this elaborate undertaking. Funded by 
the museum and created by its workers, the artistic direc-
tion came from Büchel, mostly through email. The project 
was slated to open in December 2006. The opening was 
later re-scheduled to March 2007, but ultimately the piece 
was never completed. Financial confl icts, because the 
costs quickly exceeded $300,000,10 and logistical prob-
lems, because the artist was rarely on site and because 
his directions were very general and vague,11 caused 
the relationship between the museum and the artist to 
quickly deteriorate. After Büchel abandoned the project 
in December 2006, director Joseph Thompson ended the 
project.12 In May 2007, Mass MoCA sought a declaratory 
judgment for the right to display the partially constructed 
work. Büchel’s counterclaims to this motion centered on 
the violation of his rights under VARA.13 In the end, the 
District Court ruled in favor of Mass MoCA under the 
condition that as long as it displayed signage stating that 
the work was unfi nished and did not carry out the artist’s 
intent, it was allowed to display the work and nothing in 
VARA prevented this.14 The Court of Appeals, however, 
correctly reversed the decision, declaring that if VARA 
applied, then based on the issues of material fact, Mass 
MoCA had violated Büchel’s right of integrity by modify-
ing the installation.15

In examining why an unfi nished work of art should 
be covered under VARA, it is important to analyze VARA 
in relation to its European legal counterpart, the Berne 
Convention. As an amendment to the United States 
Copyright Act of 1976, VARA passed in 1990. It serves to 
protect certain moral rights for artists, extending beyond 
the economic protection that the works receive under the 
Copyright Act. Until the United States adherence in 1988 
to the Berne Convention and prior to VARA, no federal 
law protected the moral rights of visual artists. VARA was 
created in order to implement the requirements of Article 
6bis of the Berne Convention for the Protection of Liter-
ary and Artistic Works (1886),16 which is an international 
agreement governing copyright and protecting creators 
of both literary and artistic works. Similar to VARA, it is 
separate from economic protection and allows creators 
“to claim authorship, to object to certain modifi cations 
and other derogatory actions” to their works.17 Although 
these rights extend protection beyond the creator’s life 
until the expiration of economic rights, VARA ends at the 
death of the creator. France, where the concept of moral 

Other than relying on an artist’s word, there are es-
sentially no parameters defi ning when a work of art is 
complete, yet there are important legal reasons why both 
the art and the legal worlds should press for a defi ni-
tion of when a creation by an artist may be considered 
a “work of art.” While the 2008 case of Massachusetts 
Museum of Contemporary Art Foundation, Inc. v. Christoph 
Büchel1 showed the pitfalls of the art world’s reliance on 
oral contracts and centered on the moral rights given to 
artists by the Visual Artists Rights Act of 1990 (VARA),2 
it was the fi rst holding that decided whether unfi nished 
works of art were protected by VARA. The Massachusetts 
Museum of Contemporary Art Foundation, Inc. (Mass 
MoCA) argued for the right to show Büchel’s unfi nished 
installation, Training Ground for Democracy, after Büchel 
had abandoned the work as a result of artistic and fi nan-
cial issues that had arisen. In his defense, Büchel fought 
for protection under VARA, which provides visual artists 
with the right of attribution and integrity. The crux of the 
issue was that VARA is not explicit in defi ning whether it 
includes “unfi nished” works. However, according to the 
VARA, moral rights “spring from a belief that an artist in 
the process of creation injects his spirit into the work and 
that the artist’s personality, as well as the integrity of the 
work, should therefore be protected and preserved.”3

The United States District Court for the District of 
Massachusetts avoided deciding this issue by stating that 
even if unfi nished works of art were covered, Büchel’s 
moral rights were not violated in any way.4 Büchel ap-
pealed and the United States Court of Appeals for the 
First Circuit5 on January 27, 2010, after a de novo review 
of the District Court’s interpretation of VARA stated 
that VARA does cover unfi nished works of art and it 
also offers the right of the artist to dictate when a work 
is shown.6 This is a crucial victory for all visual artists 
because defi ning the exact moment that a work is created 
is nearly impossible and the artist requires legal protec-
tion against infringement throughout the creation period 
and afterwards. This article will fully evaluate and further 
analyze the Court of Appeals’ decision and will provide a 
better understanding through examining the legal issues 
brought up in the Mass MoCA case; exploring the dif-
ferences between VARA and its European counterpart, 
the Berne Convention; dissecting the legal defi nition of 
a work of art; exploring the current view of the artistic 
community on unfi nished works; and understanding the 
public reaction to the display of Büchel’s work. 

Intended to be a village in which visitors could move 
through the installation and transport themselves into 
the world of U.S. Military training, Training Ground for 
Democracy 7 was supposed to give visitors “the opportu-
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VARA offers artists and their works of visual art two 
key rights: the right of attribution and the right of integ-
rity.26 For the purposes of VARA, a work of visual art 
is stated “in terms both positive (what it is) and nega-
tive (what it is not).27 VARA is short and simple in its 
wording, leaving much to interpretation. Since the Mass 
MoCA case is the fi rst to bring up the issue of unfi nished 
works,28 there is no case precedent to provide any clarifi -
cation. VARA covers works of visual art with the excep-
tion of any item described in paragraph A or B in the 
defi nition of a work of visual art from 17 USCS § 101. It is 
important to note that nowhere in the defi nition of a work 
of art (or in VARA) does it stipulate the conditions under 
which an object becomes a work of art (in terms of its sta-
tus of completion). Legislative history alludes to the fact 
that Congress did not mean for VARA to cover unfi nished 
works by referring to works that artists “have created” 
and not mentioning works “in progress.”29 17 USCS § 101 
also states that a work, in broader terms beyond just a 
work of visual art, is created when “it is fi xed in a copy of 
phonorecord for the fi rst time, where a work is prepared 
over a period of time, the portion of it has been fi xed at 
any particular time constitutes the work as of that time, 
and where the work has been prepared in different ver-
sions, each version constitutes a separate work.”30 The 
logical progression in determining if a work should be 
covered under VARA would be fi rst to conclude whether 
or not the “thing” in question should be considered a 
work. From the defi nition, anything that an artist creates 
in a tangible medium, such as on canvas or in stone, at 
any stage in its creation, as it would be fi xed at a particu-
lar time, would be considered a work. From this conclu-
sion, an unfi nished work would be, by defi nition, a work. 

The next step is to see if this “work” is considered a 
work of visual art. If this work is on canvas, it is a paint-
ing, or if the work is in stone, it is a sculpture, both of 
which are part of the category of visual art as stipulated 
in the Code. Putting together the defi nition of a work and 
the defi nition of a specifi c type of work (a work of visual 
art), an unfi nished work of the visual art category would 
in fact be a work of visual art, thus covered by VARA.31 
As previously discussed, it is acknowledged that VARA 
is more limited in its coverage in comparison to the Berne 
Convention. This distinction, however, should not be in 
terms of the spirit of the concept of moral rights. Conclu-
sions concerning VARA should not impose judgments of 
aesthetic taste or value of the work in question, meaning 
judgments about its quality, such as its unfi nished quality.

VARA’s wording defi nes an outdated and obsolete 
concept of what art is. The defi nition is static, while con-
temporary art continues to push the boundaries. Artists 
have been rebelling against “art” as defi ned in VARA 
since the 1960s. What is art and what is not art is a very 
blurry line and VARA tries, and in many ways fails, to 
make this distinction. VARA takes an old-fashioned defi -
nition of what constitutes visual art. As contemporary art 

rights originated, affords its artists four rights: the right of 
disclosure, the right to withdraw from publication or to 
make modifi cations, the right of authorship, and the right 
of integrity. The last two rights are the only ones that are 
offered in the United States.

Uniform criticism regarding VARA focuses on 
the vast differences in the rights given to artists in the 
United States compared to those in Europe and also on 
how VARA needs to be expanded in the types of works 
to which it offers protection.18 The Berne Convention 
extends protection to literary works and artistic works 
including: “works of drawing, painting, architecture, 
sculpture, engraving and lithography; photographic 
works to which are assimilated works expressed by a 
process analogous to photography; works of applied art; 
illustrations, maps, plans, sketches and three-dimensional 
works relative to geography, topography, architecture or 
science.”19 VARA, on the other hand, defi nes a work of 
visual art20 as a painting, drawing, print, or sculpture or 
a photograph for exhibition21 and it specifi cally excludes 
works that the Berne Convention includes such as works 
of applied art, technical drawings, diagrams, models and 
three-dimensional works relative to geography, topogra-
phy, architecture or science. Nowhere in VARA or in the 
defi nition of a work of visual art does it mention unfi n-
ished works or works in progress, neither including or ex-
cluding them. Again VARA falls short of the standards set 
by the Berne Convention. Yet in VARA’s legislative his-
tory, the House report states that the rights provided are 
“analogous to those protected by Article 6bis of the Berne 
Convention.”22 Latvia’s Copyright Law, which includes 
the rights stipulated in the Berne Convention, extends the 
rights to unfi nished works.23 Further in the spirit of the 
Berne Convention, France provides protection to visual 
artists to stop the display of an unfi nished work and to 
fi nish unfi nished works.24 The moral rights of attribution 
and integrity are founded from the term of “moral rights” 
with its origins in the French civil law of le droit moral.

As mentioned earlier, the concept of moral rights 
comes from a belief that the artist injects his or her spirit 
and personality into a work through the process of cre-
ation. This “injection” of the artist’s spirit happens during 
the process of creation, and not just at the completion of 
the work; unfi nished works of art embody the artist’s 
spirit and personality. With the decision on appeal, the 
court brought to light another shortcoming of the protec-
tion that VARA provides to artists, specifi cally how moral 
rights lack real protection and support in United States 
court proceedings. History shows that “courts avoid 
constructing the extent of VARA protection by fi nding 
works do not meet the threshold requirements for ‘visual 
art’ protected by VARA.”25 Thus the courts have had little 
reason to examine and interpret the exact rights guaran-
teed by VARA. The United States has not fully embraced 
the spirit and, as a result, the underlying purpose and 
meaning of moral rights.
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of the artistic community are crucial to understand and 
utilize.39

The decision of the Mass MoCA District Court stated 
that nothing in VARA prohibited the museum’s exhibi-
tion of the installation and, as a result, would not violate 
Büchel’s rights under VARA. The District Court was 
incorrect in ruling that Büchel’s reputation was not dam-
aged by the display of the work. The “Made at Mass 
MoCA” show could only be accessed by walking through 
Büchel’s partially covered work. It included installa-
tion photos and various articles recounting the dispute 
between Büchel and the museum. The show drew di-
rectly from the presence of the installation next to these 
articles to help prove the museum’s point. The newspaper 
articles shed an extremely unfavorable light on Büchel in 
how he handled the situation.40 Even though there was 
no signage labeling the work as Büchel’s, it can be easily 
discerned that the work “hidden” behind the yellow tarps 
and construction fencing was by Büchel. The problems 
and the court case were prominently disclosed to those 
who were previously unaware of the incident before see-
ing the show and Büchel’s reputation was hurt as a result. 
The artistic community was outraged by the treatment of 
the work. Art critic Ken Johnson stated that not only did 
the museum misrepresent Büchel’s work but also, as a 
result of the display, people judged Büchel based on their 
experience with the new show and the half covered in-
stallation.41 According to Ruba Katrib, his reputation was 
hurt because of the one-sided story of the event that was 
told to the visitors of the museum.42 Had Mass MoCA not 
put up the new show, it would have been a different story. 
The “Made at Mass MoCA” show blatantly and publicly 
criticized Büchel, damaging the image of his unfi nished 
work; this was exactly what the court said would not 
happen. 

In the creation of VARA, Congress acknowledged the 
problems that could arise if it made VARA too broad in 
scope. As a result, it limited and constricted eligibility for 
coverage. One of the gate-keeping mechanisms, a contro-
versial inclusion, was the “recognized stature” for protec-
tion against complete destruction of a work.43 The aim 
of this was to keep out frivolous suits by only acknowl-
edging work of recognized quality as determined by the 
artistic community.44 This mechanism, however, does not 
address the question at hand. As VARA only extends until 
the death of the artist, the majority of cases that could be 
coming up in the future will revolve around artists who 
are still alive and who are still in the process of creating 
new art. To date, Mass MoCA is the only case that directly 
brings up the issue of unfi nished works. The decision on 
appeal was a step in the right direction. It was a victory 
for the visual artists. The court will now not judge works 
based on their status of completion to receive protection 
and determine what is art. It is before the court to only 
decide if an artist’s rights were violated.

traverses the spectrum of mediums and styles, the listing 
of specifi c types of works that are included and excluded 
constricts the ability to adjust to the work in question. For 
example, a current movement in art embraces a casual, 
uncertain, and unfi nished style turning “away from 
‘strong’ painting for something that seems to constantly 
risk inconsequence or collapse.”32 This style, described by 
Raphael Rubinstein as “provisional painting,”33 struggles 
with and rejects the qualities of painting that make it a 
“fi ne art.”34 Sculptor Peter Soriano’s works embrace the 
status of works in progress by their spray-painted signs 
giving the illusion that the metal structures could be 
recreated in another way.35 Towards the end of his career, 
American painter Kimber Smith produced works that 
seemed unfi nished because spaces of the canvas were 
left unpainted for the primed canvas to show through, 
paint was loosely applied, and shapes were only partially 
fi lled.36 These artists and their artwork encapsulate the 
ideas embodied in the quotes from Leonardo da Vinci and 
modern painter Paul Gardner respectively: “Art is never 
fi nished, only abandoned,”37 and “A painting is never 
fi nished—it simply stops in interesting places.”38 When 
considering these aesthetic ideas and placing them within 
the context of VARA, how can the latter be applied to 
works of art that are viewed by their audiences as though 
they are in their preliminary stages and are incomplete? 

When certain movements in the artistic community 
present themselves as a style that is uncertain and unfi n-
ished, an act that protects an artist’s moral rights of these 
works should not be excluded based on the mere appear-
ance of these works. VARA was not created to judge art 
based on aesthetic tastes. If VARA covered only fi nished 
works, how would coverage of these “provisional” paint-
ings be decided? If the artist said the work was fi nished, 
but the court did not agree, would the work then not be 
protected? There has been too much ambiguity in cover-
age and as a result, there has been too much uncertainty 
for artists. Furthermore, there would be no clear way to 
phrase the language to cover fi nished works of unfi n-
ished quality and not unfi nished works. The possible 
addition of a clause that said the artist must state and 
prove the work was fi nished would create an incentive to 
lie. By examining the evolution of contemporary art, its 
move away from the appearance of traditional fi ne art, 
and toward the creation of works of unfi nished quality, 
it raises important questions as to the static feature of 
VARA, which attempts to provide coverage within a rap-
idly changing and evolving community. While the exact 
issues that arose in the Büchel case were not the same as 
presented directly above, the examination of the artistic 
community and its relationship to “unfi nished” works of 
art provides the court with an accurate idea of the current 
feelings and opinions of the artistic community. Just as 
when the courts often look to the artistic community to be 
judges of recognized stature and assigning works of art 
to the narrow defi nition of VARA, the opinions and ideas 
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13. Büchel’s fi ve original counterclaims included preventing the 
display of the unfi nished work as it would violate his rights under 
VARA; monetary damages, also under the violation of VARA, as a 
result of the museum allowing visitors to walk through the work 
and also as a result of museum staff working on the installation 
while not under the supervision of Büchel; violation of Copyright 
Act, 17 U.S.C. § 106(5) when the museum displayed the covered 
materials by “appropriating his exclusive right to exhibit his 
artwork publicly”; entitlement to damages under 17 U.S.C. § 106(2) 
“which gives an artist the exclusive right to create “derivative” 
works based either upon the copyrighted original work, or upon 
that work’s model and plans.” The District Court ultimately ruled 
against Büchel in each of his counterclaims. Massachusetts Museum 
of Contemporary Art Foundation, Inc., Plaintiff v. Christoph Büchel, 
Defendant, 565 F. Supp. 2d 245 (2008 U.S. Dist.) p. 247. 

14. On May 22, 2007, the museum offi cially canceled the Büchel 
project and put up a show entitled “Made at Mass MoCA.” The 
show discussed the problems that can arise when artists and 
institutions work together on works and included installation 
photos and various articles recounting the dispute between Büchel 
and Mass MoCA. To access the exhibition, visitors had to walk 
through the unfi nished Büchel installation. (Cash, Stephanie. 
“Mass MoCA Axes Büchel Show.” Art in America. p. 41 November, 
2007. http://fi ndarticles.com/p/articles/mi_m1248/is_10_95/ai_
n25439319/ (Last visited July 20, 2010)). After careful consideration 
of the ruling on September 21, 2007, Mass MoCA decided to 
dismantle the work without publicly displaying the unfi nished 
installation. (“The Mass MoCA BLOG: We’ll Remove Training 
Ground.” Mass MoCA. http://blog.massmoca.org/2007/09/28/
well-remove-training-ground/ (Last visited July 20, 2010)).

15. Büchel’s violation of integrity claim had three parts: by continuing 
work on the installation without his authorization, Mass MoCA 
distorted the art work to the visitors; even though the installation 
was covered with yellow tarps, it still allowed visitors to see the 
distorted work; and by displaying the work in an unfi nished 
state, it was detrimental to Büchel’s reputation. The Court of 
Appeals concluded that there was suffi cient evidence to allow 
a jury to decide if there had been damage to Büchel’s honor or 
reputation. The other two integrity claims are unavailing. By 
dismantling “Training Ground” a few days after the summary 
judgment decision by the District Court, the Court of Appeals 
decided that it did not need to address Büchel’s violation of his 
right of attribution claim. (Massachusetts Museum of Contemporary 
Art Foundation, Inc., Plaintiff, Appellee, v. Christoph Büchel, Defendant, 
Appellant. No. 08-2199. United States Court of Appeals for the First 
Circuit. 2010 U.S. App. LEXIS 1842 (January 27, 2010) p. 45-48). 
From the District Court’s decision, the Court of Appeals affi rmed 
in part, vacated in part, and remanded for further proceedings 
consistent with this decision regarding Büchel’s remaining right 
of integrity claim under VARA and his public display claim 
under section 106 of the Copyright Act. Massachusetts Museum of 
Contemporary Art Foundation, Inc., Plaintiff, Appellee, v. Christoph 
Büchel, Defendant, Appellant. No. 08-2199. United States Court of 
Appeals for the First Circuit. 2010 U.S. App. LEXIS 1842 (January 
27, 2010) p. 73-74.

16. Cunnard, Jeffrey P. “Moral Rights for Artists: The Visual 
Artists Rights Act.” CAA News, Volume 27, Number 3, May/
June 2002. http://darkwing.uoregon.edu/~csundt/copyweb/
CunardCAA2002.htm (Accessed November 9, 2009).

17. “Berne Convention for the Protection of Literary and Artistic 
Works.” World Intellectual Property Organization. http://www.wipo.
int/treaties/en/ip/berne/trtdocs_wo001.html#P123_20726 (Last 
visited July 20, 2010).

18. Adler, Amy M. Against Moral Rights. 97 Calif. L. Rev. 263.

19. “Summary of the Berne Convention for the Protection of 
Literary and Artistic Works (1886).” World Intellectual Property 
Organization. http://www.wipo.int/treaties/en/ip/berne/
summary_berne.html#f2 (Last visited July 20, 2010). 

From the lack of case law that actually rules in favor 
of visual artists and their moral rights, the courts still 
have many steps to take before an artist will receive full 
protection under the law. VARA should even be expanded 
to provide protection for artists by stopping the display of 
unfi nished works or by stopping the unauthorized com-
pletion of unfi nished works.45 The notion of moral rights 
protects artists and VARA needs to be adjusted to actu-
ally protect the artists. VARA should include unfi nished 
works. The Mass MoCA case has not been an expansion of 
protection, but rather an extremely necessary clarifi cation. 
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MCLE-Accredited Recordings* of Recent Section Programs Available 
from the Association’s CLE Department

(For more information or to order, call toll-free, 1-800-582-2452, or click on“Recorded Programs” under “CLE” at www.nysba.org)

Entertainment, Arts and Sports Law 2010 Annual Meeting (2010)
(www.nysba.org/aveasl)

In this January 2010 program, the panelists address important issues in connection with: 1) the creation of a 
fi ctional character (protecting a fi ctional character, how to increase a character’s rights, how to license and expand a 
character’s image, and what happens when the character’s rights expire), and 2) the legal and business issues when 
athletes promote their names and celebrity off the fi eld (where do the athlete’s rights end and the team’s or league’s 
begin, protecting the athlete’s name and likeness, effective negotiating techniques). (4.0 total MCLE Credits; available 
in DVD, CD and CLE online formats)

Entertainment, Arts and Sports Law 2009 Annual Meeting (2009)
(www.nysba.org/aveasl)

The January 2009 presentation of the Entertainment, Arts and Sports Law Section features entertaining and informa-
tive discussion by an expert panel on two relevant and interesting topics: 1) “Running Away with Runway Designs: 
Should Knock-Offs Be Knocked Out? Debating the Design Piracy Prohibition Act” and 2) “Film Tax Credits: The 
Reel Way to Lure Hollywood Out of Hollywood.” (4.5 total MCLE Credits; available in DVD format)

Twelfth Annual Sports Law Symposium (2008)
(www.nysba.org/aveasl) 

Presented by The Fordham University Sports Law Forum and our EASL Section, this spring 2008 program features 
three panel discussions on major substantive legal issues in sports: Financing and Structuring Acquisitions of Sports 
Teams and Stadiums • Sports Merchandising and Memorabilia • Amateurism and the NCAA. The keynote address 
is delivered by President and CEO of the New York Giants, John K. Mara. (5.5 total MCLE Credits; available in audio 
CD and audiocassette formats)

Entertainment, Arts & Sports Law Section Annual Meeting (2008)
(www.nysba.org/aveasl)

This lively program from EASL’s January 2008 annual meeting focuses on two current and highly interesting topics: 
1) post mortem right of publicity: “return of the living dead,” and 2) “real deals in virtual worlds”: business affairs 
and legal issues in the new massively multi-user universes. (3.5 total MCLE Credits; available in DVD format)

Entertainment Law in Review (2007)
(www.nysba.org/aveasl)

Recorded at EASL’s spring 2007 meeting, the program covers recent court rulings impacting transactions and 
litigation in the entertainment industry. The program speaker, Stan Soocher, Editor-in-Chief of Entertainment Law 
and Finance, discusses court decisions on claims against entertainment attorneys, digital and Internet rights, fi lm-       
distribution agreements, management agreements, music copyrights, music publishing, profi t-participation and 
royalty claims, recording contacts, right of publicity, television-series trademarks and video games. (2.5 total MCLE 
Credits; available in audio CD and audiocassette formats)

Eleventh Annual Symposium on Current Legal Issues in Sports (2007)
(www.nysba.org/aveasl)

Presented by The Fordham University Sports Law Forum and our EASL Section, this recording of the spring 2007 
symposium features detailed discussion from high-profi le panelists on several of the current and emerging legal 
issues in the world of sports: Sports Re-Broadcasting and Exclusivity Rights in the Changing Media Landscape • 
International Player Transfer Systems and Related Immigration Issues • Potential Criminal and Civil Liability for 
Athletes’ Conduct During the Ordinary Course of Game Play • MLB’s “Extra Innings Package.” (6.0 total MCLE 
Credits; available in audio CD and audiocassette formats)

The Impact of Digital Technologies on the Entertainment Business (2007)
(www.nysba.org/aveasl)

The 2007 Annual Meeting of the Section addresses two cutting-edge and highly publicized topics: “Digital Distribu-
tion of Audio and Video Content to Mobile Devices” and “YouTube and Myspace.com—Internet Socializing Com-
munities or a Breeding Ground for Litigation?” (4.0 total MCLE Credits; available in DVD and videocassette formats) 

* MCLE credit not available for “newly admitted” attorneys.
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VOLUNTEER LAWYERS FOR THE ARTS

** Celebrating Over 40 Years of Legal Service to the Entertainment and Arts Communities! **

Since 1969, Volunteer Lawyers for the Arts has been the leading provider of pro bono legal services, media-
tion, educational programs and publications, and advocacy to the arts community in New York and beyond. 
Through public advocacy, VLA frequently acts on issues vitally important to the arts community—freedom of 
expression and the First Amendment being an area of special expertise and concern. The fi rst arts-related legal 
aid organization, VLA is the model for similar organizations around the world.

Featured Classes
(Please see http://www.vlany.org/education/workshops.php#classes for dates and times.)

Nonprofi t Incorporation and Tax Exemption Workshop (2 Prof. Practice + 1 Skills Credits)
This workshop provides valuable information about starting a nonprofi t organization. State issues to be 

covered include articles of incorporation, bylaws, and the fi rst organization meeting. Federal issues include the 
Internal Revenue Code Section 501(c)(3) and corresponding regulations, application for employer identifi cation 
number, IRS disclosure rules, unrelated business taxable income, charitable contributions, and restrictions on 
lobbying. 

Forming Your For-Profi t Arts Business
This workshop provides valuable information about starting an arts-related business. Covered issues also 

include: For vs. Non-Profi t incorporation, fi scal sponsorship, selecting and protecting business names; the legal 
and tax characteristics of LLCs and publication requirements, partnerships, and type C and S corporations; 
choice of jurisdiction; fi nancing your business; employees and independent contracts; and insurance.

Legal Issues in Film (1 Prof. Practice, 1 Skills + .5 Ethics Credits)
This class will provide an overview of the legal issues and common business arrangements used in fi lm 

and television projects. In addition, option agreements for the acquisition of literary properties, distribution 
agreements and a comprehensive release for reality-based television program will be discussed.

Legal Issues in Contemporary Art: Copyright (1 Prof. Practice + 1 Ethics Credits)
This class will focus on copyright law, with a primer on some of the more pressing legal concerns for artists 

today, such as digital media, the use of appropriated logos and images, fair use, as well as moral rights.

Social & Legal Issues in Fashion Series: Ethical & Sustainable Practices (2 Ethics Credits) 
This fi rst workshop in a four-part series covers sociological and legal issues in ethical and sustainable prac-

tices in the fashion industry. Anna Akbari, Ph.D., will examine the sociology of fashion, discussing topics that 
affect both designers and consumers, including designer knockoffs, human labor issues, sustainable manufac-
turing, repurposed textiles and materials, the creation of a consumer consciousness and a movement toward 
“local fashion.” Elena M. Paul, Esq., will look at the topic from a legal perspective touching on trademark 
infringement and counterfeiting, conduct which compromises the existence of a trademark, arguably the most 
valuable commodity in the fashion industry.

Starting Your Culinary Business
This workshop provides valuable information about starting a culinary business, including restaurants, 

bakeries, bars, and catering companies. This class will cover important issues that every start-up business 
person needs to know including: the selection of a business entity, incorporation; fi nancing, branding, licensing 
(including liquor licenses, cabaret permits, outdoor seating permits), taxes and regulatory compliance. Pro-
ceeds will benefi t the Friends of the French Culinary Institute (FCI).
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Starting Your Fashion Business
This workshop provides valuable information about starting a business in fashion, apparel, and design, 

including jewelry. This class will cover important issues that every fashion and design entrepreneur needs to 
know including: selecting and forming a business entity; using a business plan; fi nancing; common issues in 
product development, production, marketing, and sales; regulatory issues and business licenses; branding, 
licensing, and intellectual property (copyrights, trademarks, and design patents); and contracts.

MediateArt provides low-cost alternative dispute resolution, contract negotiation, and negotiation counsel-
ing services to artists with confl icts that can be addressed outside of the traditional legal framework. On Octo-
ber 5th and 6th (dates subject to change), VLA is offering our intensive two-day Mediation Training Program 
for attorneys, artists, arts administrators, and other professionals with an interest or background in the arts or 
intellectual property, the completion of which is a prerequisite to volunteering through MediateArt. For more 
information please contact Benjamin J. Brandow, Esq. at (212) 319-2787 x14 or bbrandow@vlany.org.

VLA Legal and Business Bootcamp for Arts Professionals™
VLA Legal and Business Bootcamp for Arts Professionals™ taking place on Friday, October 22nd is a 

comprehensive program about the legal and business issues that affect individual artists and individuals with-
in organizations and cultural institutions. This program is for professionals within organizations, individual 
artists, and art students at all stages of professional development. Lawyers, other professionals who represent 
artists and arts organizations, and law students will also benefi t from the course. For registration or additional 
information, please see http://www.vlany.org/bootcamp.

Private Legal Clinics & Private CLE Classes
VLA’s Legal Clinic, a forum for VLA members to meet privately with a volunteer attorney to discuss their 

arts-related legal issues, is now primarily offered privately through our law fi rm and corporate sponsors (with 
occasional clinics open to the public), generally on Wednesday afternoons. The clinic is a rewarding opportu-
nity for attorneys to volunteer without a large time commitment. If you are interested in volunteering at our 
clinic, or in arranging a private clinic or private CLE event for your law fi rm or organization, please contact 
Benjamin J. Brandow, Esq. at (212) 319-2787 x14 or bbrandow@vlany.org.

VLA Fall Benefi t 2010
Support VLA’s mission of service to the arts community while enjoying a fun summer evening with our 

members and supporters. Food, beverages, and cocktails will be served. For date, time, location, and other 
event details, please see the Fall Benefi t Quick Link at www.vlany.org. For ticket reservations and inquiries, 
please contact Kathleen Mallaney at (212) 319-2787 x12 or kmallaney@vlany.org.

Volunteer Lawyers for the Arts
1 East 53rd Street, 6th Floor, New York, NY 10022
212.319.2787  |  www.vlany.org
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In The Lost Symbol, novelist Dan Brown describes 
certain landmarks linked with the nation’s capital. 

[T]he gracefully rounded silhouette 
of the Jefferson Memorial—America’s 
Pantheon, as many called it. Directly in 
front of the car, the Lincoln Memorial 
rose with rigid austerity, its orthogonal 
lines reminiscent of Athens’s ancient 
Parthenon. But it was farther away that 
Langdon saw the city’s centerpiece—
the same spire he had seen from the air. 
Its architectural inspiration was far, far 
older than the Romans or the Greeks.

America’s Egyptian obelisk.

The monolithic spire of the Washington 
Monument loomed dead ahead, illumi-
nated against the sky like the majestic 
mast of a ship.1

In Constitution Gardens, a part of Washington, 
D.C.’s West Potomac Park “near the intersection of Con-
stitution Avenue and 17th Street, NW, along the northern 
edge of the National Mall,”2 stands another contribution 
to the city of monuments and memorials—the Vietnam 
Veterans Memorial.

A V-shaped structure made of black granite, the 
Memorial Wall at the Vietnam Veterans Memorial is 
America’s tangible reminder of those who died defend-
ing honor, protecting liberty, and ensuring freedom in the 
Vietnam War.

The arms of the wall’s “V” point respectively to the 
Washington Monument and Lincoln Memorial, with 
each arm extending 246 feet, nine inches.3 The true reach 
of the Vietnam Veterans Memorial, however, extends 
beyond the wall’s length.

Indeed, the story of the Vietnam Veterans Memo-
rial is a story about the war that took the lives of 58,267 
American soldiers, sailors, marines, and airmen.4 It is a 

Washington, D.C. is a city of monu-
ments and memorials.

Krell’s Korner is a column about the people, events, and deals that shape the 
entertainment, arts, and sports industries.

story about the law that authorized the establishment of a 
memorial to acknowledge their sacrifi ce.5

It is a story about a work of art.

Come Senators, Congressmen, Please Heed the 
Call

The genesis of the Vietnam Veterans Memorial began 
with a wounded and decorated Vietnam War veteran—
Jan C. Scruggs.

Scruggs led a group of Vietnam War veterans in form-
ing Vietnam Veterans Memorial Fund, Inc. (the Memorial 
Fund or VVMF), a non-profi t corporation. It incorporated 
on April 27, 1979.6 The Memorial Fund wanted Vietnam 
[War] veterans to have “a tangible symbol of recognition 
from the American people.”7

Scruggs was a working-class kid from Bowie, Mary-
land. His father was a milkman. His mother was a 
teacher. In the Vietnam War, Scruggs served as a junior 
noncommissioned offi cer with the rank of corporal in the 
199th Infantry Division.8 

His lowly military status and humble 
origins proved to be virtues, because they 
seemed to offer implicit guarantees of the 
project’s neutrality. As the public face of 
the VVMF, Scruggs presented himself as 
an ordinary American and a representa-
tive of the ‘grunts’—the foot soldiers that 
America had sent to fi ght in Vietnam.9

In addition, Scruggs’ lack of evident ties to politics, 
ideology, or military philosophy gave him a strong 
position from which to advocate.

Scruggs was not a politician attempt-
ing to exploit the ‘lessons’ of Vietnam 
for policy purposes; he was not, in any 
obvious way, an ideologue with an axe 
to grind. As such, Scruggs was the ideal 
fi gurehead for a memorial project that 
always claimed that it was independent 
of the government and that campaigned 
under the banner of political neutrality.10

Of Law and Labatut:
The Story of the Vietnam Veterans Memorial
By David Krell
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the nearby Lincoln Memorial and the 
Washington Monument. One could not 
imagine a more prominent or desirable 
location for a memorial.16 

On November 8, 1979, Senator Mathias introduced 
Senate Joint Resolution 119—Joint Resolution to Autho-
rize the Vietnam Veterans Memorial Fund, Inc. to Erect a 
Memorial.17 

Mathias died on January 25, 2010 at the age of 87. 
Scruggs eulogized him in a VVMF statement.

Not everyone remembers, but in 1979, 
the nation was still angry and divided 
about the experience in Vietnam. Most 
Americans seemed to want to forget 
the war and ignore those who served. 
Instead of going with popular sentiment, 
Mathias fought for a site in the shadow of 
the Lincoln Memorial—which stands as 
a symbol of unity after the Civil War—
as the perfect place to honor Vietnam 
Veterans. He joined forces with Virginia 
Senator John Warner to champion the 
legislation. Eventually, 99 senators joined 
him as co-sponsors.18

In the interview for this article, Scruggs further 
explained the weight carried by Senators Warner and 
Mathias:

Our biggest challenge was creating 
public awareness of the need for a memo-
rial. The argument against us posed by 
some journalists was the lack of neces-
sity. They argued that veterans needed 
a jobs program created by the govern-
ment. A memorial would be a distraction. 
They thought it was an interesting idea, 
but they wanted something else for the 
veterans.

We needed to persuade Congress that a 
memorial was a good idea that would 
benefi t the Vietnam War veterans. Es-
sentially, legislation in the United States 
Senate depends on the sponsor’s cred-
ibility. Thankfully, Senator Mathias and 
Senator Warner had great credibility. In 
the House of Representatives, the mo-
mentum of the Senate passage combined 
with our arguments were key factors in 
passing the bill.19

Almost a year after forming VVMF, Scruggs testi-
fi ed on March 12, 1980 at a United States Senate hearing 
about the joint resolution. He explained the purposes 
for VVMF, a memorial, and the desired site. In addition, 
Scruggs offered a prepared written statement mirroring 
his testimony:

Scruggs’ qualifi cations as a viable proponent for a 
memorial went beyond the scope of his service in the 
Vietnam War. His formal education included a master’s 
degree from American University in counseling psycholo-
gy. “Scruggs’s [sic] research addressed Vietnam veterans’ 
emotional distress, low self-esteem, high divorce rates, 
and political alienation.”11

The Washington Post published Scruggs’ op-ed piece 
Forgotten Veterans of ‘That Peculiar War’ on May 25, 1977. 
In the piece, Scruggs describes the void of gratitude 
experienced by Vietnam War veterans and the consequent 
need for a tangible reminder of their service: “No efforts 
can provide compensation, of course, to the Americans 
who made the ultimate sacrifi ce in Vietnam. For them, 
perhaps, a national monument is in order to remind an 
ungrateful nation of what it has done to its sons.”12

In May 1979, Scruggs met Robert Doubek at a plan-
ning meeting for Vietnam Veterans Week, an event 
declared by Congress. Doubek, an attorney and former 
air force intelligence offi cer, suggested forming VVMF as 
a nonprofi t corporation.13

Jack Wheeler joined Doubek and Scruggs in their new 
venture. Wheeler was Assistant General Counsel at the 
Securities and Exchange Commission with an education 
pedigree including West Point, Yale Law School, and Har-
vard Business School. Respectively, Scruggs, Wheeler, and 
Doubek took the roles of president, chairman, and project 
director and secretary.14

Scruggs saw opportunity, potential, and benefi t where 
others saw challenge, waste, and cost. He explained fur-
ther in an interview for this article. “First, I thought this 
was something that could be achieved. Second, I saw the 
implications of the memorial’s prominent location in the 
proverbial shadows of the Lincoln Memorial and Wash-
ington Monument. It would provide huge recognition of 
the veterans who served in the Vietnam War. Third, the 
young men who died deserved a place where they could 
be remembered. The public would recognize their sacri-
fi ces as honorable. Despite the controversy surrounding 
the Vietnam War, these men were willing to sacrifi ce their 
lives. And they did.”15

VVMF avoided getting entangled in red tape because 
of invaluable counsel from a Washington, D.C. insider. 

Senator [Charles McCurdy ‘Mac’] Ma-
thias [from Maryland] advised the 
VVMF that the best way to handle the 
bureaucracy that often delayed efforts to 
create memorials in Washington was to 
have Congress pass legislation authoriz-
ing a memorial and designating its site. 
Mathias himself suggested the location: 
Constitution Gardens, on the Washington 
Mall, the commemorative core and the 
symbolic heart of the nation, between 
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Geneva Agreement that temporarily split Vietnam into 
two countries separated by the 17th parallel—Democratic 
Republic of Vietnam, a.k.a. North Vietnam, had its capital 
in Hanoi; Republic of Vietnam, a.k.a. South Vietnam, had 
its capital in Sai Gon.24

In 1964, a series of events proved pivotal for Amer-
ica’s involvement in Southeast Asia. Early in the year, 
President Lyndon Johnson and Secretary of Defense Rob-
ert McNamara strategized concerning South Vietnam’s 
potentially succumbing to North Vietnam’s Communist 
government. The Navy Historical Center summarizes the 
actions.

The U.S. Navy armed the Republic of 
Vietnam Navy with Norwegian-built fast 
patrol boats (PTF), trained their Vietnam-
ese crews, and maintained the vessels at 
Danang in northern South Vietnam. In 
covert operation 34A, which was de-
signed and directed by American offi cials 
in Washington and Saigon, the PTFs 
bombarded radar stations on the coast of 
North Vietnam and landed South Viet-
namese commandoes to destroy bridges 
and other military targets. Many of the 
missions, however, failed for lack of good 
intelligence about the enemy’s key mili-
tary installations, defensive forces, and 
operating methods.

Consequently, Washington ordered 
the Navy to focus more attention on 
the coast of North Vietnam in its long-
standing Desoto Patrol operation. The 
Desoto Patrol employed destroyers in 
intelligence-gathering missions outside 
the internationally recognized territo-
rial waters and along the coasts of the 
Soviet Union, China, North Korea, and 
North Vietnam. In early August of 1964, 
destroyer USS Maddox (DD 731), under 
the operational control of Captain John 
J. Herrick, USN, steamed along the coast 
of North Vietnam in the Gulf of Tonkin 
gathering various types of intelligence. 
Shortly before, the South Vietnamese PTF 
force had bombarded targets further to 
the south of Maddox’s patrol area.25

Through its intelligence sources, North Vietnam, 
knew about Operation 34A. On August 2nd it focused 
attention on the Maddox, a slower-moving target than the 
faster PTFs. North Vietnam sent three Soviet-built P-4 mo-
tor torpedo boats to attack the Maddox, but the act proved 
futile. The torpedoes missed the target. One round from 
deck guns hit the Maddox. The USS Ticonderoga (CVA 14) 
attacked the P-4 boats and destroyed one of them. The 
Maddox set course for the Gulf of Tonkin where it would 

Its purpose is to raise funds for and cre-
ate, at no expense to the United States 
or the District of Columbia, a national 
memorial in Washington, D.C. to the 
American men and women who served 
and died in the Vietnam War. The VVMF 
seeks to create the memorial upon a site 
in the area known as Constitution Gar-
dens in West Potomac Park in the District 
of Columbia. The design for the memo-
rial will offer a landscaped garden, of a 
refl ective and contemplative nature, in 
harmony with its surroundings.20 

Honor the fallen. 

Remember their sacrifi ces. 

Value their contributions.

Noble pursuits, indeed.

However, the proposed memorial would exclude 
mention of controversy, divisiveness, and protests con-
cerning America’s military presence, participation, and 
policy in the Vietnam War.

The Vietnam Veterans Memorial will 
not only provide a special tribute from 
the people of the country to those who 
served, but will promote the healing and 
reconciliation of our country after the di-
visions caused by the war. The memorial 
will make no political statement about 
the war, as is proper, because in coming 
to grips with its history in Vietnam, our 
nation must separate the issue of the war 
itself from the issue of how its veterans 
served their country.21

Consequently, the anti-war sentiment refl ected in pro-
tests, rallies, and speeches would be relegated to memory, 
news accounts, and lore.22

Stop, Children! What’s That Sound? 
Exclusion of “the issue of the war itself” does not 

diminish the importance of the war or the anti-war move-
ment in studying the history behind the Vietnam Veterans 
Memorial.

France invaded Vietnam in 1858. The Treaty of Huê, 
or Protectorate Treaty, signed on June 6, 1884, gave offi cial 
control to France. The Vietnamese eventually rebelled 
against French colonization and in August 1945, they 
spearheaded the Great National Uprising. On Septem-
ber 2, 1945, they established the Democratic Republic of 
Vietnam.23 

The battle between France and the Democratic 
Republic of Vietnam occurred from 1945 to 1954. The 
Vietnamese’s victory in Dien Bien Phu led to the 1954 
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NSA declassifi ed Hanyok’s article and approved it for 
release on November 3, 2005.29

Hanyok’s intensive, comprehensive, and intuitive 
analysis reveals new information concerning the actions 
in the Gulf of Tonkin in early August 1964.

Two startling fi ndings emerged from the 
new research. First, it is not simply that 
there is a different story as to what hap-
pened; it is that no attack happened that 
night. Through a compound of analytic 
errors and an unwillingness to consider 
contrary evidence, American SIGINT 
[Signals Intelligence—intelligence gath-
ered by intercepting personal and elec-
tronic signals] elements in the region and 
at NSA HQs reported Hanoi’s plans to 
attack the two ships of the Desoto patrol. 
Further analytic errors and an obscuring 
of other information led to publication of 
more ‘evidence.’ In truth, Hanoi’s navy 
was engaged in nothing that night but 
the salvage of two of the boats damaged 
on 2 August.

The second fi nding pertains to the han-
dling of the SIGINT material related to 
the Gulf of Tonkin by individuals at NSA. 
Beginning with the period of the crisis in 
early August, into the days of the im-
mediate aftermath, and continuing into 
October 1964, SIGINT information was 
presented in such a manner as to pre-
clude responsible decisionmakers [sic] in 
the Johnson administration from having 
the complete and objective narrative of 
events of 4 August 1964. Instead, only 
SIGINT that supported the claim that 
the communists had attacked the two 
destroyers was given to administration 
offi cials.30

At the heart of America’s purpose for military in-
volvement in Southeast Asia lay a geopolitical theorem 
commonly known as the “Domino Theory.” If South 
Vietnam fell to Communism, then other countries would 
fall like dominoes.

Under the Johnson, Nixon, and Ford administra-
tions, the United States sent sailors, airmen, soldiers, and 
marines in harm’s way. On April 30, 1975, Sai Gon and 
South Vietnam fell. The United States brought the last of 
its government and military personnel out of the country. 

In addition, Vietnamese refugees also left their vil-
lages torn by the war. Capitol Hill took action to give the 
refugees a safe harbor in the United States.

On May 6, 1975, Senator John Jackson Sparkman from 
Alabama introduced Senate Resolution 1661 in the United 

be complemented, supported, and reinforced by the USS 
Turner Joy (DD 951).26

On the night of 4 August, the warships 
reported making contact and then being 
attacked by several fast craft far out to 
sea. Offi cers in the naval chain of com-
mand and U.S. leaders in Washington 
were persuaded by interpretation of 
special intelligence and reports from 
the ships that North Vietnamese naval 
forces had attacked the two destroyers. 
More recent analysis of that data and 
additional information gathered on the 
4 August episode now make it clear that 
North Vietnamese naval forces did not 
attack Maddox and Turner Joy that night in 
summer of 1964.

In response to the actual attack of 2 
August and the suspected attack of 4 Au-
gust, the President ordered Seventh Fleet 
carrier forces to launch retaliatory strikes 
against North Vietnam. On 5 August, 
aircraft from carriers Ticonderoga and 
USS Constellation (CVA 64) destroyed an 
oil storage facility at Vinh and damaged 
or sank about 30 enemy naval vessels in 
port or along the coast.27

The response was called Operation Pierce Arrow.

On August 7, 1964, Congress passed House Joint 
Resolution 1145, a joint resolution called Southeast Asia 
Resolution. Informally, it may be known as the Tonkin 
Gulf Resolution or Gulf of Tonkin Resolution. When 
signed by the president on August 10, 1964, it became 
Public Law 88-408. Although the resolution did not for-
mally declare war, it gave President Johnson the authority 
to take military action. 

Congress approves and supports the 
determination of the President, as Com-
mander in Chief, to take all necessary 
measures to repeal any armed attack 
against the forces of the United States 
and to prevent any further aggression.

The United States regards as vital to its 
national interest and to world peace the 
maintenance of international peace and 
security in southeast Asia.28

National Security Agency historian Robert J. Hanyok 
deconstructed the Gulf of Tonkin events for Cryptologic 
Quarterly—the NSA Center for Cryptologic History’s 
classifi ed publication distributed in-house four times a 
year. Hanyok’s article Skunks, Bogies, Silent Hounds, and 
the Flying Fish: The Gulf of Tonkin Mystery, 2-4 August 1964 
appeared in the Winter 2000 and Spring 2001 issues. The 
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broadcast, ruled unacceptable by net-
work standards. This ruling was despite 
the fact that Seeger’s Waist Deep in the Big 
Muddy LP had been released the previous 
month without incident—by Columbia 
Records, a division of the CBS empire. 
Record albums, though, could be bought 
by the faithful and ignored by the rest. 
Television was out there for everyone 
to see, and angering people, especially 
people in power when individual station 
licenses could be challenged and revoked 
by the Federal Communications Commis-
sion, was not in a network’s interest.35

College and university students found an outlet 
beyond popular culture to express their rage about 
America’s involvement in the Vietnam War as the anti-
war zeitgeist gained momentum on America’s campuses. 
During their formative years between adolescence and 
adulthood, college and university students fought for 
their anti-war ideals with words, signs, and slogans as 
their peers fought for military objectives with bullets, 
bombs, and grenades in Southeast Asia.

On October 18, 1967, students at University of 
Wisconsin–Madison protested Dow Chemical Company’s 
presence on campus to recruit students for jobs. Dow was 
the only manufacturer of napalm for the United States 
military.36

Hundreds of students overtook the university’s Com-
merce Building where Dow’s recruiter, William L. “Curly” 
Hendershot, set up his interview home base in Room 104. 
After blocking access to the building, “Madison’s police 
removed them by force. Dozens of students were beaten 
bloody, tear gas was used for the fi rst time in an anti-war 
demonstration, and 19 police offi cers were treated at local 
hospitals. The violence of the event is credited with po-
liticizing thousands of previously apathetic students and 
helping to transform the Madison campus into one of the 
nation’s leading anti-war communities.”37

In May 1970, two campus protests escalated to a level 
of unprecedented violence. On Monday, May 4, 1970, 
Kent State University became an anti-war Ground Zero 
when National Guardsmen fi red their rifl es for 13 seconds 
after trying to disperse a rally of approximately 2,000 
students with tear gas.

The gas, blowing in the wind, had little 
effect. The guard moved forward with 
fi xed bayonets, forcing demonstrators to 
retreat. Reaching the crest of the hill by 
Taylor Hall, the guard moved the demon-
strators even further to a nearby athletic 
practice fi eld. Once on the practice fi eld, 
the guard recognized that the crowd 
had not dispersed and, further, that the 
fi eld was fenced on three sides. Tear gas 

States Senate. The Senate indefi nitely postponed the 
measure with the text as amended inserted in the counter-
part resolution in the United States House of Representa-
tives—H.R. 6755.31

On May 7, 1975, Representative Peter Wallace Rodi-
no, Jr. from the 10th District in New Jersey, introduced 
House Resolution 6755. It authorized $455 million to be 
spent until June 30, 1976 for aliens who left Cambodia or 
Vietnam. On May 14, 1975, the United States House of 
Representatives passed H.R. 6755 by a vote of 381-31.32 

On May 23, 1975, President Ford signed the bill into 
law—Indochina Migration and Refugee Assistance Act.33

Section 3 defi nes “refugees” for the purposes of the 
Act: “In carrying out functions utilizing the funds made 
available under this Act, the term “refugee” as defi ned in 
section 2(b)(3) of the Migration and Refugee Assistance 
Act of 1962, as amended, shall be deemed to include 
aliens who (A) because of persecution or fear of persecu-
tion on account of race, religion, or political opinion, fl ed 
from Cambodia or Vietnam; (B) cannot return there be-
cause of fear of persecution on account of race, religion, or 
political opinion; and (C) are in urgent need of assistance 
for the essentials of life.”34

A Time For Peace, I Swear It’s Not Too Late
College and university campuses became focal 

points for the anti-war movement during the Vietnam 
War against a backdrop of protest songs, popular culture 
turned counterculture, and rising doubt about America’s 
role in Southeast Asia. 

In the late 1960s and early 1970s, Give Peace a Chance, 
Blowin’ in the Wind, and scores of other protest songs 
became anthems of the anti-war movement on campus 
greenbelts across the United States. Meanwhile, Easy 
Rider, Medium Cool, and M*A*S*H (based on the novel by 
Richard Hooker) contrasted with the familiar movie for-
mulas of “boy meets girl” and “hero saves the day.” On 
television, CBS provided an alternative to its rural-based, 
safe, sanitized situation comedies—The Andy Griffi th 
Show, Petticoat Junction, Green Acres, The Beverly Hillbil-
lies, Mayberry R.F.D.—when it aired The Smothers Brothers 
Comedy Hour, a comedy-variety show that spoke for the 
anti-war crowd with comedy and music.

On the 1967-68 season premiere, the show featured 
Pete Seeger as a musical guest. His song choice—Waist 
Deep in the Big Muddy—did not make the fi nal edit. David 
Bianculli explains the behind-the-scenes controversy in 
Dangerously Funny: The Uncensored Story of “The Smothers 
Brothers Comedy Hour.”

Between the September 1 taping and the 
September 10 season premiere telecast, 
however, CBS put its corporate foot 
down and brought its corporate scissors 
out. ‘Big Muddy’ was sliced from the 
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approximately 100 student protesters joining together on 
Lynch Street, a street bisecting the campus. The students 
started fi res and overturned vehicles, including a large 
truck.45 

The events at Kent State and Jackson State triggered 
a wave of campus protests across the United States. Four 
million people caused a “nationwide shutdown of the 
higher education system and almost a hundred thousand 
demonstrators protested at the White House on May 8.”46

On June 13, 1970, President Nixon responded to the 
events by signing an executive order establishing the 
President’s Commission on Campus Unrest.47 He issued 
a statement on June 13 explaining the Commission’s 
purpose.

The United States has the greatest system 
of higher education ever developed by 
man. But in the past academic year, the 
integrity of this system—involving more 
than 2,500 colleges and universities and 
nearly 8,000,000 students—has been 
threatened. While the overwhelming 
majority of those who live and work in 
the academic community are dedicated 
to nonviolence, there have nevertheless 
been over 100 campuses on which violent 
acts have recently occurred. The tragic 
results have included loss of life, vast 
property damage, and serious disruption 
of the educational process. This situa-
tion is a matter of vital concern to all 
Americans.

Today I am appointing a Commission 
on Campus Unrest to study this serious 
situation, to report its fi ndings and make 
recommendations to me. William Scran-
ton, the former Governor of Pennsylva-
nia, will be the Chairman.

The following are among the purposes of the 
Commission: 

To identify the principal causes of cam-
pus violence, particularly in the specifi c 
occurrences this spring.

To assess the reasons for breakdown in 
the processes for orderly expression of 
dissent.

To suggest specifi c methods and proce-
dures through which legitimate griev-
ances can be resolved.

To suggest ways to protect and enhance 
the right of academic freedom, the right 
to pursue an education free from improp-
er interferences, and the right of peaceful 
dissent and protest.

was traded for [students throwing] more 
rocks and verbal abuse.38

The National Guardsmen of Ohio assigned to patrol, 
protect, and police the situation fi red between 61 and 67 
shots. At the end of the confrontation, four students lay 
dead or dying. Nine students lay wounded, including one 
student paralyzed. Most students were between 60 and 
75 yards away from the National Guardsmen. The closest 
student was 20 yards away. The farthest was 250 yards 
away.39

The Kent State shootings climaxed several days of 
student protest activity that was volatile at best and crimi-
nal at worst.

The protests sparked on April 30, 1970, when Presi-
dent Nixon announced an expansion of the Vietnam War 
into Cambodia.40 On May 1, 1970, about 500 students re-
sponded by demonstrating. In The Fourth of May: Killings 
and Coverups at Kent State, William A. Gordon details the 
students’ action. 

The students charged that Nixon had not 
consulted Congress before ordering the 
invasion of Cambodia, and as a symbolic 
gesture some of the graduate students 
buried a copy of the U.S. Constitution.

Late that evening, there was a distur-
bance in the business section of down-
town Kent. Windows along several 
blocks were smashed, bonfi res were set 
in the street, and at least two stores were 
looted. This was not an organized riot or 
a planned protest.41

On May 2, 1970, anti-war protesters burned down 
Kent State’s ROTC building. “The Kent fi remen who 
rushed to the scene met resistance from several demon-
strators who tried to prevent them from extinguishing the 
blaze. These demonstrators yanked and cut the fi re hoses 
as the fi remen battled the fi re.”42

On May 3, 1970, the National Guard tried to break up 
an evening rally on the campus Commons. “When the 
students refused to leave, the Guard cleared the Com-
mons with tear gas. Part of the crowd then moved to the 
home of Kent State President Robert I. White where they 
were dispersed by tear gas by state police. Other mem-
bers of the crowd, having nowhere to go, decided to stage 
a sit-in at the intersection of Lincoln and Main Streets, 
by the main gate of the campus.”43 On May 4, 1970, the 
heated confl ict between students and law enforcement 
rose to a bloodshed level.44

On May 14 through 15, 1970, two students died and 
12 students were injured in Jackson, Mississippi, after po-
lice and law enforcement personnel responded to student 
protest activity at Jackson State College (now Jackson 
State University). They fi red their weapons in response to 
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tions as Americans, from our traditional 
tolerance of diversity, and from our 
common humanity. We must regain our 
compassion for one another and our mu-
tual respect.49

Division of opinion concerning the Vietnam War 
manifested on protest sites beyond college and university 
campuses. Protesters used an area of the nation’s capi-
tal not far from the proposed site of a Vietnam Veterans 
memorial. “On October 21, 1967, one of the most promi-
nent anti-war demonstrations took place, as some 100,000 
protesters gathered at the Lincoln Memorial; 30,000 of 
them continued in a march on the Pentagon later that 
night. After a brutal confrontation with the soldiers and 
U.S. Marshals protecting the building, hundreds of dem-
onstrators were arrested.”50

On November 15, 1969, the “largest antiwar demon-
stration to date in the nation’s capital” took place with 
250,000 protesters.51 “Although the majority of respon-
dents to a Harris poll said that they disagreed with the 
antiwar movement’s methods, the vast majority, 81 
percent, believed that the protesters were raising impor-
tant questions. By a margin of 50 to 37 percent, they also 
agreed that the war was morally indefensible and that 
the United States was wrong to have become involved in 
it.”52

When Johnny Comes Marching Home Again
In his testimony regarding Senate Joint Resolution 

119, Scruggs acknowledged the volatile divisiveness 
represented in anti-war protests by arguing the reparative 
value of a Vietnam Veterans memorial—a tangible symbol 
of honor with an intangible effect of “promot[ing] the 
healing and reconciliation of our country after the divi-
sions caused by the war.”53

The treatment received by Vietnam War veterans after 
their tours of duty ended refl ected these divisions. When 
Vietnam War veterans returned home to the suburbs, 
farms, and cities of the United States, they often received 
disdain, scorn, and contempt instead of gratitude, respect, 
and appreciation.

Set during the Vietnam War era, The Wonder Years il-
lustrates this challenge for veterans in the episode Home-
coming. The Wonder Years aired on ABC from 1988 to 1993, 
but its time setting was 20 years prior—1968 to 1973. “It 
was kind of a golden age for kids.”54

The Wonder Years revolves around the growing pains 
experienced in suburbia by Kevin Arnold between the 
ages of 12 and 17—years of anguish, years of growth, 
years of wonder. Fred Savage plays Kevin, a student at 
Robert F. Kennedy Junior High School and later, a student 
at William McKinley High School. Daniel Stern provides 
the voiceover of an adult Kevin in the form of color com-
mentary on his “wonder years.”

It is my hope that the Commission will 
help us discover what practical steps can 
be taken by all levels of government—
including law enforcement agencies—to 
alleviate the dangers involved in this 
situation. I hope, too, that the Commis-
sion will explore ways in which univer-
sity administrations and student leaders 
can contribute more effectively to the 
control and elimination of campus vio-
lence. There is nothing that any of us can 
do now to restore the lives that have been 
lost or to undo the other effects of past 
campus violence. But the Commission 
can help us to avoid future incidents of 
the sort which occurred this past spring, 
the most appalling of which were the 
tragedies at Kent State University in Ohio 
and Jackson State College in Mississippi.

The Commission will receive assistance 
and support from its own staff and from 
the investigative facilities of the various 
Federal departments. I will ask the Con-
gress to provide the Commission with the 
power of subpena [sic].

I have asked the Commission to begin 
its work immediately and to report to 
me before the beginning of the coming 
academic year.48

On September 26, 1970, President Nixon received The 
Report of the President’s Commission on Campus Unrest. The 
report fulfi lled its mission by presenting the facts of the 
Kent State and Jackson State incidents, recommending 
practical guidelines for handling violent and non-violent 
protests, and encouraging the creation, development, and 
implementation of new law enforcement methods to stem 
violence.

The beginning of the report heralds a warning for the 
country:

A nation driven to use the weapons of 
war upon its youth is a nation on the 
edge of chaos. A nation that has lost the 
allegiance of part of its youth is a nation 
that has lost part of its future. A nation 
whose young have become intolerant 
of diversity, intolerant of the rest of its 
citizenry, and intolerant of all traditional 
values simply because they are tradition-
al has no generation worthy or capable of 
assuming leadership in the years to come.

We urgently call for reconciliation. Toler-
ance and understanding on all sides must 
reemerge from the fundamental decency 
of Americans, from our shared aspira-
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It seems a veteran who served in the mili-
tary in Vietnam is constantly on the de-
fensive. Many of them have told me that 
they simply say they weren’t involved in 
combat, no, they didn’t kill anyone. It is 
a constant source of embarrassment for 
Vietnam veterans to discuss their experi-
ences, experiences they underwent in 
responding to their country’s call to duty.

Many of them feel as if they were duped. 
Contemporary literature and art gives 
more attention, honor, and respect to 
those who resisted the draft and fl ed 
to Canada or Europe to escape military 
service, so Mr. Chairman, I am happy to 
appear and to add my voice of support to 
S.J. Res. 119.

In addition to commemorating the Viet-
nam veterans that gave their lives for the 
United States in war, I hope it will help 
allow all veterans to fi nally come home.61

In his testimony at the Senate hearing, Senator John 
Warner emphasized his war experiences in the fi eld and 
as Secretary of the Navy. Warner’s testimony recalled the 
massive contempt suffered by Vietnam War veterans:

Mr. Chairman, with a great sense of 
humility I merely mention that I am a 
veteran of the uniformed service in two 
wars. I enlisted as a high school dropout 
in 1944 in the Navy, and then once again 
volunteered in the Marine Corps in 1950, 
but in a deeper sense I feel I am also a 
veteran of a third confl ict, the Vietnam 
war.

It was during that troubled period of our 
national history that I served for over 5 
years as Under Secretary and Secretary 
of the Navy. During frequent inspection 
trips to Vietnam I observed this war from 
the ships, from the land on fi re support 
bases, from the air, and I observed it in 
the faces of many, many hundreds of 
brave men.

It was my action, my signature on offi cial 
orders that sent thousands of sailors 
and marines into combat, many of them 
never to return, and many more to return 
with crippling wounds, both physical 
and emotional, many to be forgotten and 
neglected by a bitterly divided nation.62

Honoring Vietnam War veterans with a memorial 
echoed a new paradigm of separating service from cause, 
warrior from war. Additionally, a memorial would offer 
consolation for survivors. In the interview for this article, 

In Homecoming, he explains the era’s aura: “In 1972, 
the country was at war. With its armies. With its ideals. 
With itself.”55

The episode’s title has a double meaning. Homecom-
ing indicates a veteran’s return home and McKinley High 
School’s Homecoming Week climaxed by the Homecom-
ing football game against Central High School. Dave 
“Wart” Wirtschafter is the veteran. He is a close friend of 
Kevin’s older brother, Wayne. Wayne tried to enlist with 
Wart, but the United States Army rejected Wayne because 
of psoriasis.56 

The Arnold family welcomes Wart home with pride, 
concern, and respect. Kevin summarizes, “Wayne’s pal 
Dave Wirtschafter had left for Vietnam a goofy kid and 
come home from his tour, a hero.”57

At fi rst, Wart appears shy when he’s noncommittal 
about the details of his tour. Wayne’s father, a Marine 
Corps veteran of the Korean War, asks Wart, “So, was it 
bad?” Wart shrugs and responds, “Well, ya know.”58

When Wayne and Wart meet friends at a diner, Wart 
talks about the places he has been. One friend asks, 
“So did you kill anybody?” Wart appears embarrassed. 
“What? No. No. No. Nothing like that.”59 

At the football game, Wart expresses discomfort at 
being in such a large crowd. When an unseen woman 
shouts “murderer,” Wart appears confused, scared, and 
wary. “What was that?!” he asks. Despite Wayne’s at-
tempt to calm him, Wart says that he just wants to go 
for a walk. Kevin fi nds him at the baseball fi eld without 
any clothes save for his underwear. A few moments later, 
Wayne discovers Wart along with a harsh reality—despite 
outwardly enjoying his return home, Wart inwardly suf-
fers. He tearfully reveals, “Nothing seems to fi t anymore.” 
Wayne literally gives him the shirt off his back.60

Although Wart is a fi ctional character, his homecom-
ing experience parallels the experiences of Vietnam War 
veterans. At the Senate hearing concerning Senate Joint 
Resolution 119, Larry Pressler, a United States Senator 
from South Dakota, shared a personal story concerning 
his service in the Vietnam War:

I was doing an interview on an entirely 
different subject during a press confer-
ence and a reporter asked me my back-
ground. I mentioned that I was a military 
veteran of the Vietnam confl ict and he 
immediately interrupted—did you kill 
any people or participate in any assas-
sination groups? I replied, ‘no, I hadn’t,’ 
but the distressing thing was I found 
myself going on the defensive immedi-
ately. I think that experience illustrates 
the problems that Vietnam veterans have 
with respect to the way the country has 
regarded them on their return.
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The VVMF has not yet developed a 
defi nite design which it proposes for 
approval because of its fi rm belief that 
the memorial should be of the highest 
aesthetic quality, harmonizing with and 
enhancing the existing beauty of the 
park environment of Washington, D.C., 
a national treasure. The war rended the 
land of Vietnam and the American social 
fabric, so that such harmony and en-
hancement are key elements in symboliz-
ing the healing purpose of the memorial. 
Accordingly, a fi nal design is dependent 
upon determination of the specifi c site. 
The VVMF has developed a concept for 
the memorial, however, with an overall 
landscaped solution to the question of 
design, to guide the architects and artists 
in their creative efforts when the specifi c 
site is determined. The elements of our 
design concept are:

1. An overall landscaped solution, emphasiz-
ing horizontal rather than vertical elements, 
to create a living memorial in harmony with 
its surroundings.

2. A spacious garden setting, inviting 
visitors and passersby to enter, rest, and 
contemplate.

3. Inscription of the names of all of the 57,661 
Americans who died in Vietnam.

4. A sculptural statement, in one or more piec-
es, symbolizing the experience of Americans 
who served in Vietnam.

5. Artistic integrity of design, components and 
materials.65

Additionally, Scruggs explained the benefi ts of a 
memorial meeting these standards while emphasizing the 
apolitical nature of a memorial acknowledging the service 
of America’s Vietnam War veterans:

The VVMF believes that a memorial 
designed in accordance with the forego-
ing elements will serve both the purposes 
of national recognition of the service of 
Vietnam veterans and reconciliation of 
society while enhancing the natural beau-
ty of the national capital. The Vietnam 
Veterans Memorial will not be to a war, 
battle, unit, or individual, but to the hon-
orable service of all the men and women 
who carried out their country’s policy 
during a major and diffi cult period in its 
history. For these purposes it is especially 
appropriate that it stand in Constitution 
Gardens in the shadow of the Lincoln 

Scruggs detailed the impact. “There are psychological and 
sociological aspects to the memorial. I fi rst discovered 
them in my graduate school days studying the Holocaust. 
Survivor confl icts. If you were in a bank robbery yester-
day and survived, you’re going to be affected, perhaps 
damaged. So the memorial gives solace to the survivors. 
Carl Jung believed in collective psychological states. We 
are part of a collective. The entire nation needed a me-
morial. The more I began to think about that, the more 
important the memorial became to me.”63

However, a group of Vietnam War veterans opposed 
the memorial’s proponents who emphasized a healing 
purpose.

The ‘triumph of the therapeutic’ in com-
memorations of the Vietnam War met 
some resistance. Right-wing veterans, 
spearheaded by a Reagan-founded or-
ganization [called] the Vietnam Veterans 
Leadership Program, were proud of their 
service in Vietnam and resented being 
told that they needed to ‘heal.’ They 
asserted that neither they nor the nation 
had anything to heal from. In their view, 
their cause had been a worthy one, they 
had won all their battles, and the United 
States lost the war only because of a loss 
of will on the home front. They agreed 
with Reagan when he said that the war 
was a noble cause and they feared that, 
unless their compatriots shrugged off the 
guilt and self-doubts that the war had 
provoked, the nation would be weaker 
as it faced its enemies in the future. The 
discourse of ‘healing’ was almost as bad, 
in the right-wingers’ opinion, as antiwar 
veterans’ moral condemnation of the 
war, because it reinforced the view that 
veterans were guilt-ridden basket cases 
or self-pitying victims.64 

Notwithstanding the difference of opinion concerning 
the healing issue, the overall mission to create a memorial 
to honor Vietnam War veterans was clear, valuable, and 
respectable. Fulfi lling the mission, however, required an 
act that went beyond funding, site selection, and honor-
able purpose.

The memorial had to be designed.

If I Had a Hammer 
A memorial design needed to meet artistic standards 

unique to the nation’s capital, offer an emotionally repara-
tive value, and function effectively within the restrictions 
of the ultimate site. Scruggs addressed the requirements 
in his written statement for the Senate hearing:
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boarded a helicopter and headed for the United States, 
thus ending the U.S. presence in Vietnam.”68

Mathias also offered Amendment 1053 allowing, inter 
alia, the location for the memorial “on a suitable site of 
approximately two acres in size located in West Potomac 
Park known as Constitution Gardens in the District of 
Columbia: Provided, That if subsurface soil conditions pre-
vent the engineering of a feasible foundation system for 
the memorial in a location in that area, then the Secretary 
of the Interior, in consultation with the Vietnam Veterans 
Memorial Fund, Inc. is authorized and directed to select a 
suitable site of approximately 2 acres in size located in an 
area of West Potomac Park north of Independence Avenue 
other than Constitution Gardens.”69

On April 30, 1980, the United States Senate passed 
Senate Joint Resolution 119. On May 20, 1980, the United 
States House of Representatives passed House Joint 
Resolution 431, the House version of the bill introduced 
by Representative John Hammerschmidt of Arkansas on 
October 25, 1979.70

On July 1, 1980, President Carter signed the Sen-
ate Joint Resolution 119 into law—Public Law 96-297. In 
his remarks, the president recognized the steep price of 
freedom.

In honoring those who answered the call 
of duty, we do not honor war. But we 
honor the peace they sought, the free-
doms that they fought to preserve, and 
the hope that they held out to a world 
that’s still struggling to learn how to set-
tle differences among people and among 
nations without resorting to violence.

All of us must be willing to sacrifi ce to 
protect freedom and to protect justice, 
but we are not called upon to sacrifi ce 
equally. In every war there are some who 
are called on to make the ultimate sacri-
fi ce of their own lives. Some come home 
with bodies that must bear daily pain for 
the rest of their lives. A tragically large 
number were still missing when the war 
in Vietnam was over, and we’ll continue 
to exert the fullest possible effort to ac-
count for those who are still missing.71

Battle Lines Being Drawn
In October 1980, “VVMF announced a national design 

competition open to any United States citizen over 18 
years of age.”72

The competition had four criteria:

1. That it be refl ective and contemplative in character,

Memorial. First of all, a prominent site 
is essential. Our nation, in its haste to 
forget the war, has heretofore forgotten 
to honor the 2.7 million American men 
and women who served honorably in 
Vietnam and their 57,661 comrades who 
gave their lives. A site outside of the 
monumental core would lack the signifi -
cance for a memorial to these Americans 
who experienced a major event in this 
country’s history. Furthermore, an indica-
tion of less than total recognition of their 
service would present serious diffi culties 
to the VVMF in gaining the fi nancial sup-
port of the American people.

The area of Constitution Gardens is of 
special symbolic signifi cance because of 
its proximity to the Lincoln Memorial, 
which stands as a symbol of reconcili-
ation after the Civil War. Not since that 
bitter war over a century ago has our 
society been so divided as over our 
involvement in Vietnam. Furthermore, 
that area became a battleground as op-
posing elements of our society rallied for 
and against the war. It is most appropri-
ate that the Vietnam Veterans Memorial, 
a symbol of national reconciliation, be 
placed in that location, which befi ts its 
purposes and the importance of the event 
it commemorates.66

Scruggs concluded his statement by reinforcing the 
benefi t of respect for America’s Vietnam War veterans:

In conclusion, let me state that this me-
morial will not bring back the dead, nor 
will it heal the wounded. It will stand, 
however, not only as an acknowledge-
ment by our society of the sacrifi ces 
rendered by Vietnam veterans, but as a 
symbol of our unity as a nation and as a 
focal point for all Americans regardless of 
their views on Vietnam, for remembering 
the tragedies wrought by that confl ict—
and of the lessons taught us. 

If this memorial can remind present and 
future generations of these things then it 
will indeed by [sic] worthy of the support 
of all Americans.67

On April 30, 1980, the United States Senate debated 
Senate Joint Resolution 119. Senator Mathias pointed out 
the signifi cance of the date: “Mr. President, it is eminently 
appropriate that we are considering Senate Joint Resolu-
tion 119 today, because it was just 5 years ago today that 
Graham Martin, the American Ambassador in Vietnam, 
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Lin’s written statement as part of her submission 
explained her vision.

Walking through this park-like area, the 
memorial appears as a rift in the earth, a 
long, polished, black stone wall, emerg-
ing from and receding into the earth. 
Approaching the memorial, the ground 
slopes gently downward and the low 
walls emerging on either side, growing 
out of the earth, extend and converge at a 
point below and ahead. 

Walking into this grassy site contained by 
the walls of the memorial we can barely 
make out the carved names upon the me-
morial’s walls. These names, seemingly 
infi nite in number, convey the sense of 
overwhelming numbers, while unifying 
these individuals into a whole.

The memorial is composed not as an 
unchanging monument, but as a mov-
ing composition to be understood as we 
move into and out of it. The passage itself 
is gradual; the descent to the origin slow, 
but it is at the origin that the memorial is 
to be fully understood. 

At the intersection of these walls, on the 
right side, is carved the date of the fi rst 
death. It is followed by the names of 
those who died in the war, in chronologi-
cal order. These names continue on this 
wall appearing to recede into the earth 
at the wall’s end. The names resume on 
the left wall as the wall emerges from 
the earth, continuing back to the origin 
where the date of the last death is carved 
at the bottom of this wall. 

Thus the war’s beginning and end meet; 
the war is ‘complete,’ coming full-circle, 
yet broken by the earth that bounds the 
angle’s open side, and continued within 
the earth itself. As we turn to leave, we 
see these walls stretching into the dis-
tance, directing us to the Washington 
Monument, to the left, and the Lincoln 
Memorial, to the right, thus bringing 
the Vietnam Memorial into an historical 
context. We, the living, are brought to a 
concrete realization of these deaths.

Brought to a sharp awareness of such a 
loss, it is up to each individual to resolve 
or come to terms with this loss. For death 
is in the end a personal and private 
matter, and the area contained with this 

2. That it harmonize with its surroundings, especially 
the neighboring national memorials,

3. That it contain the names of all who died or re-
mained missing, and

4. That it make no political statement about the Viet-
nam War.73

The competition had a submission deadline of March 
31, 1981. By the deadline, the VVMF received 1,421 
entries. VVMF selected a panel of eight “internationally 
recognized artists and designers” to judge the designs.74 
An airport hangar at Andrews Air Force Base in Prince 
Georges County, Maryland housed the design entries in 
rows. To ensure the anonymity of the entrants, the compe-
tition identifi ed each design by a corresponding number. 
Collectively, the designs covered more than 35,000 square 
feet of fl oor space.75 

To encourage the competition entrants 
not to violate the character of the Mall, 
the VVMF attempted in the competition 
program to reinforce the entrants’ knowl-
edge of, or—where appropriate—provide 
some remedial education in the design 
of the city and Constitution Gardens. 
The program explained that the design 
of Constitution Gardens conforms with 
the principles of the landscape architect 
Frederick Law Olmsted and that the site’s 
‘roots are in English landscape design, 
which derived in part from an English 
appreciation of Chinese garden art.’ The 
program also stated, however, that the 
memorial would necessarily assume a 
place within Pierre L’Enfant’s plan of 
Washington, which features ceremonial 
avenues meeting at squares and circles, 
emphasizing key political landmarks and 
giving onto grand vistas. The memorial 
would need to accommodate the intimate 
scale of Olmsted’s system and the geom-
etry of L’Enfant’s axial plan for the city.76 

After eliminating the number of entries to 232 and 
then 39, the judges decided on a winner. “On May 1, 1981, 
the panelists unanimously selected entry number 1026 
because they believed it clearly met the spirit and formal 
requirements of the program. The panelists felt that the 
design’s open nature would encourage access on all occa-
sions, at all hours, without barriers, and yet shield visitors 
from city noise and traffi c.”77

The winning designer was Maya Ying Lin, a 21-year-
old architecture student from Yale University. Lin’s design 
called for two walls of polished black granite in the form 
of a “V,” with each arm pointing respectively to the Wash-
ington Monument and Lincoln Memorial. 
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Critics of the memorial advocated for enhancing Lin’s 
design by adding a statue and an American fl ag. Despite 
Lin’s objection, the critics won.

On November 13, 1982, Lin’s Vietnam Veterans 
Memorial debuted. President Reagan did not attend the 
ceremony.

On November 11, 1984, Frederick Hart’s statue 
debuted. It consists of a black soldier, white soldier, and 
Hispanic soldier looking pensively, almost questioningly, 
at Lin’s V-shaped memorial with thousands of names 
etched. At the dedication of Hart’s statue along with 
an American fl ag, President Reagan gave the keynote 
speech. Reagan’s aides urged him to attend the ceremony 
for reasons sourced in politics, image, and audience. 

“In response to public and congressional anxieties 
about Reagan’s foreign policy, the administration sought 
opportunities for the president to appear statesmanlike, 
not strident, and to project the image of a leader who 
carefully weighed the costs of war. The VVMF’s second 
National Salute to Vietnam Veterans, or Salute II, pro-
vided just such an occasion. Anticipating that some three 
hundred thousand veterans from all wars would be pres-
ent for the dedication of Hart’s statue Three Infrantrymen, 
the president’s schedulers strongly recommended that he 
attend.”81 

In his keynote speech, Reagan praised those who sur-
vived, those who fell, and those who remained missing:

The men of Vietnam answered the call of 
their country. Some of them died in the 
arms of many of you here today, asking 
you to look after a newly born child or 
care for a loved one. They died uncom-
plaining. The tears staining their mud-
caked faces were not for self-pity but for 
the sorrow they knew the news of their 
death would cause their families and 
friends.

As you knelt alongside his litter and held 
him one last time, you heard his silent 
message—he asked you not to forget.

Today we pay homage not only to those 
who gave their lives but to their com-
rades present today and all across the 
country. You didn’t forget. You kept the 
faith. You walked from the litter, wiped 
away your tears, and returned to the 
battle. You fought on, sustained by one 
another and deaf to the voices of those 
who didn’t comprehend. You performed 
with a steadfastness and valor that veter-
ans of other wars salute, and you are for-
ever in the ranks of that special number 
of Americans in every generation that the 
Nation records as true patriots.

memorial is a quiet place, meant for per-
sonal refl ection and private reckoning. 

The black granite walls, each two hun-
dred feet long, and ten feet below ground 
at their lowest point (gradually ascending 
toward ground level) effectively act as 
a sound barrier, yet are of such a height 
and length so as not to appear threaten-
ing or enclosing. The actual area is wide 
and shallow, allowing for a sense of 
privacy, and the sunlight from the memo-
rial’s southern exposure along with the 
grassy park surrounding and within its 
walls, contribute to the serenity of the 
area. Thus this memorial is for those who 
have died, and for us to remember them.

The memorial’s origin is located approxi-
mately at the center of the site; its legs 
each extending two hundred feet towards 
the Washington Monument and the Lin-
coln Memorial. The walls, contained on 
one side by the earth, are ten feet below 
ground at their point of origin, gradu-
ally lessening in height, until they fi nally 
recede totally into the earth, at their ends. 

The walls are to be made of a hard, 
polished black granite, with the names 
to be carved in a simple Trojan letter. 
The memorial’s construction involves 
recontouring the area within the wall’s 
boundaries, so as to provide for an easily 
accessible descent, but as much of the site 
as possible should be left untouched. The 
area should remain as a park, for all to 
enjoy.78

Nobody’s Right if Everybody’s Wrong
The members of the Fine Arts Commission “[a]greed 

unanimously to give conceptual approval to the memori-
al. Soon after, the National Capital Planning Commission 
did the same.”79

However, Lin’s vision of a memorial offering tran-
quility confl icted with the reality of opposing views. “[S]
he treated the memorial as a design problem and did not 
ask the veterans about their experiences in Vietnam. The 
veterans, in contrast, had strong emotional responses to 
the idea of commemoration. Each of them had friends 
whose names would be on the wall. Lin regarded the 
memorial as hers, but the veterans regarded it as theirs. 
The VVMF hired Cooper-Lecky Partnership as architect 
of record, charged with bringing the memorial to comple-
tion. Lin was taken on as a consultant. But she found that 
neither Cooper-Lecky nor the VVMF would defer to her 
views, even though she was the memorial’s designer.”80



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2010  |  Vol. 21  |  No. 2 145    

“Do you ever get over it? Does it ever get 
better?” Laurette asks.

“I thought it would. I thought it had to,” 
McMurphy responds.

“It can’t get any worse.”

“It can.”

“I could never do what you do.”

“I saw you last night. You know in your 
heart that you made a difference. That’s 
a good feeling. There’s the loss. And the 
guilt that comes with feeling good. Still 
there’s the fact. You were there. He had 
a mother. And a sister. A girlfriend. And 
you were there. You gave him a home 
before he died so far away from it.”84

During the fi nal season of China Beach, a story arc 
involves Karen Lanier, the daughter of K.C. Koloski—res-
ident prostitute, entrepreneur, and fi xer at the 510th. K.C. 
has been long estranged from her daughter conceived 
during the late 1960s, fathered by Lieutenant Colonel 
“Mac” Miller, and raised by Boonie. 

On a quest to fi nd her roots, Karen interviews the 
people from the 510th who knew her mother. She video-
tapes the interviewees for a school project. Karen’s inter-
view with McMurphy allows the former military nurse 
a moment of closure during the fi nal scene of the China 
Beach series fi nale, Hello Goodbye. 

Hello Goodbye takes place at a reunion of the “Five 
and Dime” staff in Youngstown, Ohio. The reunion heads 
east as the staff spontaneously agrees to visit the Vietnam 
Veterans Memorial. 

Now a rich businesswoman, K.C. did not attend 
the reunion notwithstanding an invitation. Her absence 
inspires Boonie to visit her offi ce, coincidentally located in 
Washington, D.C. He persuades her to see Karen. 

As Karen and McMurphy notice K.C. in her limou-
sine, McMurphy says, “I’ll meet you back here. I’ve got 
something I want to do.”85

Karen has an awkward reunion with K.C. whom she 
has not seen since she was a child. The mother-daughter 
reunion offers a promise of staying in touch, but the 
promise is brief.

In the fi nal scene, McMurphy tearfully recalls the last 
patient she treated. He was a soldier with a severed spinal 
cord who bled to death within seconds of the medical 
staff defl ating the pneumatic pants that acted as a tourni-
quet. Earlier in the episode, we see the soldier’s last mo-
ments. He tells McMurphy that she will remember him. 
She says that she will not.86

Also among the service men and women 
honored here today is a unique group of 
Americans whose fate is still unknown to 
our nation and to their families. Nearly 
2,500 of the names on this memorial are 
still missing in Southeast Asia, and some 
may still be serving. Their names are 
distinguished by a cross rather than the 
diamond; thus, this memorial is a symbol 
of both past and current sacrifi ce.82

The Vietnam Women’s Memorial Foundation 
(VMMF) also incorporated in 1984. Formerly Vietnam 
Women’s Memorial Project, VWMF sought similar recog-
nition for America’s women who served in Southeast Asia 
during the Vietnam War. 

Overall, 265,000 American women volunteered to 
serve their country during the Vietnam War. Approxi-
mately 11,000 military women served in Vietnam. Ninety 
percent of the women were nurses.83

Airing on ABC from 1988 to 1991, China Beach depicts 
life at the 510th Evacuation Hospital in South Vietnam 
through the eyes of Colleen McMurphy, a young, Kansas-
bred nurse. Dana Delany plays McMurphy.

Also known as the “Five and Dime,” the 510th boasts 
a nearby Rest & Relaxation facility for soldiers with a 
beach nicknamed “China Beach.” Some episodes used a 
fl ash-forward story device to show the challenges facing 
the 510th staff after their return to the United States. 

In the pilot episode, McMurphy anticipates a return 
home after serving a year at the 510th. Laurette Barber, a 
singer, convinces McMurphy to be her backup singer in 
wig and costume at the Jet Set. When McMurphy’s friend 
and China Beach lifeguard Boonie Lanier recognizes 
McMurphy and shouts her name, the men in the audience 
join in a standing ovation. 

Laurette reluctantly relinquishes the spotlight as 
McMurphy shyly moves to the center stage position. The 
ovation overcomes McMurphy but her speechless joy is 
short-lived. During McMurphy’s magical moment, the 
enemy shells the 510th. 

Laurette makes herself useful in the chaos by simply 
holding a soldier’s hand and comforting the soldier as 
he lay dying, blinded by his injuries. He tells Laurette 
about a singer whom he recently saw perform at a show 
for soldiers. After some banter about the singer’s physi-
cal attributes, he encourages Laurette to take the photo-
graph of the singer from one of his pockets. Laurette is 
stunned when she discovers that she is the singer in the 
photograph. She tenderly sings Dedicated to the One I Love 
during the soldier’s fi nal moments.

On the following day, Laurette and McMurphy have 
a revealing conversation about the power of women.



146 NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2010  |  Vol. 21  |  No. 2        

the location: “It is the sense of the Congress, with respect 
to location of the memorial…that it would be most fi tting 
and appropriate to place the memorial within the 2.2 acre 
site of the Vietnam Veterans Memorial in the District of 
Columbia.”94

Evans and company continued lobbying to secure a 
memorial site.

On September 26, 1989, Senator J. Bennett Johnston of 
Louisiana introduced Senate Joint Resolution 207, “a joint 
resolution approving the location of the Memorial to the 
Women who served in Vietnam.”95

On October 31, 1989 the United States Senate passed 
Senate Joint Resolution 207 without amendment and with 
a preamble by voice vote.96 On November 17, 1989, the 
House passed its version of the bill, House Joint Resolu-
tion 421, on motion to suspend the rules and pass the 
resolution by voice vote.97

On November 28, 1989, President Bush signed the bill 
into law—Public Law 101-187. The law authorized the 
placement of a Vietnam women’s memorial in the “cen-
tral monumental core” of Washington, D.C. defi ned as 
Area I in the National Capital Memorials and Commemo-
rative Works Act.98 

It was a fi rst step toward securing a site within the 
2.2 acres designated for the Vietnam Veterans Memorial. 
Evans and company continued their quest.

Supported by drawings, sketches, 
mockups, and reports from engineers, 
planners, and landscape architects, in a 
5-month process of informal and formal 
hearings, we fi nally gained the approval 
of regulatory agencies for our preferred 
site within Area 1. Site review ensured 
that the site selected was relevant to the 
subject and did not interfere or encroach 
on existing memorials or features. In 
April 1990 the Commission of Fine Arts 
voted to accept a recommendation to 
locate the Vietnam Women’s Memorial 
on the Mall near the Vietnam Veterans 
Memorial. We held fast to the vision, and 
our determination was vindicated. We 
now had a site worthy of the women who 
had served.99 

On November 11, 1993, the VWMF realized its dream 
when it dedicated Glenda Goodacre’s sculpture of three 
uniformed women with a wounded soldier within the 2.2 
acres designated for the Vietnam Veterans Memorial. Like 
Lin, Goodacre entered a competition.

In 2000, the House of Representatives and Senate con-
sidered H.R. 3293, a bill to amend Public Law 96-297, the 
initial law authorizing the creation of a Vietnam Veterans 
Memorial. The bill sought to honor America’s Vietnam 

Presently, we see McMurphy’s moving account 
interspersed with video of McMurphy going back to the 
Vietnam Veterans Memorial with her toddler daugh-
ter. Apparently, looking for the soldier’s name was the 
“something” McMurphy wanted to do.

I remembered his name. The boy in the 
pants. Lawrence F. McClintock. He was 
from Littleton, Colorado and he loved 
football. They called him “Lurch.”

I couldn’t save them all. But I saved 
some. I thought I’d forgotten. But I re-
membered. He said that I would.87

One of McMurphy’s real-life counterparts is Diane 
Carlson Evans, a United States Army nurse and the 
founder of Vietnam Women’s Memorial Foundation. 
Led by Evans, VWMF lobbied for a statue honoring the 
women who served in Vietnam.

Again, Lin disapproved of an addition. So did the 
Fine Arts Commission. In October 1987, it voted four to 
one against a new statue. 

The VWMF took its case to the American people with 
a media campaign including a segment on 60 Minutes 
focusing on its efforts. On November 10, 1987, Senator 
Dave Durenberger of Minnesota introduced Senate Joint 
Resolution 215 in the United States Senate with 36 co-
sponsors—“A joint resolution to authorize the Vietnam 
Women’s Memorial Project, Inc., to establish a memorial 
to women of the Armed Forces of the United States who 
served in the Vietnam war.”88

On the same day, Congressman Sam Gedjenson of the 
Second District of Connecticut introduced H.R. 3628 in 
the United States House of Representatives with 222 co-
sponsors—“A bill to authorize the Vietnam Women’s Me-
morial Project, Inc., to establish a commemorative statue 
to recognize and honor the women of the Armed Forces 
of the United States who served in the Vietnam war.”89 

H.R. 3628 was referred to the Committee on House 
Administration on November 10, 1987 and later referred 
to the Subcommittee on Libraries and Memorials on No-
vember 20, 1987. The subcommittee held hearings on June 
21, 1988.90 Ultimately, the House of Representatives did 
not vote on the H.R. 362891 and the United States Senate 
did not vote on S.J. Res. 215.92

The idea of a memorial to honor women contin-
ued. On November 15, 1988, President Reagan signed S. 
2042 into law—Public Law 100-660. It “authorize[s] the 
Vietnam Women’s Memorial Project, Inc. to establish a 
memorial on Federal land in the District of Columbia or 
its environs to honor women of the Armed Forces of the 
United States who served in the Republic of Vietnam dur-
ing the Vietnam era.”93

The law nodded to the “sense of the Congress” 
regarding location of the memorial, but did not mandate 
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Preserve the legacies of the fallen to 
provide a framework for a deeper under-
standing of the experiences and values of 
those who served in Vietnam and else-
where; and

Translate military education and experi-
ence to a civilian population who will 
then become an engaged and inspired 
citizenry.111

On January 28, 2009, the Vietnam Veterans Memo-
rial Fund took a step forward in publicizing its efforts for 
The Education Center at the Wall when it announced the 
center’s spokesman—Tom Selleck.

Selleck’s starring role as the title character in Mag-
num, p.i. forms a logical link to education about the Viet-
nam War. Selleck portrayed Vietnam War veteran, Navy 
SEAL, and naval intelligence offi cer turned Hawaii-based 
private investigator Thomas Sullivan Magnum IV.112 
Magnum, p.i. aired from 1980 to 1988 on CBS. Donald P. 
Bellisario and Glen A. Larson co-created the show.

“When Magnum, p.i. came out, it constituted the 
fi rst positive portrayal of Vietnam veterans in the me-
dia, which meant a great deal to those of us who served. 
When we were looking for someone to help us raise 
awareness of this important project, Tom’s name came up 
right away,” said Scruggs in the press release announcing 
Selleck’s new position.113

On Magnum, p.i., the title character runs security 
checks for the Hawaii estate owned by novelist Robin 
Masters. In exchange for providing security expertise, 
Magnum gets perks—living in the guesthouse and driv-
ing Robin Masters’ red Ferrari from the 308 GTS series.

Jonathan Quayle Higgins III is the major domo of the 
Masters estate and Magnum’s opponent concerning estate 
perks, confi dante concerning estate matters, and ver-
bal sparring partner. Additionally, Magnum works as a 
private investigator handling cases with the assistance of 
fellow former servicemen Theodore Calvin (“T.C.”) and 
Orville Wilbur “Rick” Wright III from VMO-2, his unit 
during the Vietnam War.114 

Magnum, T.C. and Rick were members of the Viet-
nam Team—“a covert, highly classifi ed, multi-service 
MACV-SOG [Military Assistance Command, Vietnam—
Studies and Observations Group] unit.”115 Magnum was a 
Navy SEAL, Rick was a United States Marine Corps Door 
Gunner, and T.C. was a United States Marine Corps Huey 
Pilot.116

Now settled in Hawaii along with Magnum, T.C. runs 
the Island Hoppers helicopter tour business and Rick 
manages the bar and restaurant at the King Kamehameha 
Club.117 T.C. provides Magnum, sometimes reluctantly, 
with air travel, surveillance, and muscle. Rick offers deep 

War veterans who died after serving in the Vietnam War, 
their deaths occurring as a direct result of their service.

On May 9, 2000, the House passed the bill in a unani-
mous vote of 421-0.100 On May 25, 2000, the Senate passed 
it as well, also by unanimous consent.101 On June 15, 2000, 
President Clinton signed the bill into law—Public Law 
106-214.102

Dedicated on November 10, 2004, the In Memory 
Plaque is 24 inches tall by 36 inches wide. It is “a simple 
granite stone placed within the northeast corner of the 
Three Servicemen Statue Plaza.”103

The plaque’s inscription states, “In memory of the 
men and women who served in the Vietnam War and 
later died as a result of their service. We honor and re-
member their sacrifi ce.”104

Public Law 96-297 became the subject of further 
amendment when President Bush authorized a Vietnam 
Veterans Memorial Center by signing H.R. 1442 into law 
on November 17, 2003—Public Law 108-126.105

On October 15, 2003, the House passed the bill by a 
voice vote.106 On November 5, 2003, the Senate passed an 
amended version of the bill with unanimous consent.107 
On November 6, 2003, the House agreed to the Senate’s 
amendment by unanimous consent.108

On October 1, 2009, Representative Nick J. Rahall II of 
the Third District of West Virginia introduced H.R. 3689 
to “[p]rovide for an extension of the legislative authority 
of the Vietnam Veterans Memorial visitor center, and for 
other purposes [until November 17, 2014].”109

He Ain’t Heavy, He’s My Brother
Now in the planning phase, the center is offi cially 

named The Education Center at the Wall.

The Vietnam Veterans Memorial Fund explains the 
purpose of this new project: “To complement The Wall 
and for all it stands, the Vietnam Veterans Memorial 
Fund is spearheading a national campaign to create a 
state-of-the-art Education Center that will be able to ac-
commodate more than 2.5 million annual onsite visitors—
families, students, service members and leaders around 
the world.”110

The Education Center at the Wall will have four 
objectives:

Educate younger and future generations 
about the service of Americans in the 
Vietnam War and other wars to convey 
the nobility of service to country;

Provide historical context for the Vietnam 
War and encourage visitors to explore 
this critical time in our nation’s history 
with an eye toward the future;
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for me?” Magnum answers, “We came back, Phillippe. 
But you were gone.”

The episode J. “Digger” Doyle highlights the skills of 
Magnum and his friends through the eyes of a third party. 
Joy “Digger” Doyle is a beautiful, skilled, and focused 
security expert working for Star Guard to protect Robin 
Masters. Erin Gray plays Digger.

Without revealing her reason for being in Hawaii, 
Digger fl irts with Magnum while expressing curiosity 
about the Masters estate, including the bedroom of Robin 
Masters. Her fl irtation leads Magnum to bring her into 
the main house where she pulls a gun on Magnum and 
Higgins. She calls Robin Masters, apprises him of the 
situation, and hands the phone to Higgins. After listen-
ing to Mr. Masters’ explanation, unheard by the audience, 
Higgins explains Digger’s presence.

“It seems Miss Doyle is with Star Guard, 
a security fi rm that specializes in pro-
tecting corporate VIP’s, the wealthy, 
the famous. Mr. Masters engaged them 
when he received a threat on his life if 
he published a novel he’s working on. 
Evidently, the threat was quite legitimate. 
An attempt was made to kidnap or kill 
him forty-eight hours ago in the south of 
France.”

“He’s okay?” Magnum asks.

“Yes. Quite. He’s fl ying out to pick up all 
the tapes for this new novel which are 
stored on one of his estates. For security 
reasons, Star Guard recommends that he 
not reveal which estate until the last pos-
sible moment. Once the tapes are in the 
hands of Robin’s publishers, Star Guard 
feels that he’ll be quite safe.”120

At fi rst, Magnum shows confl ict, perhaps disgust, 
with Digger’s apparent undermining of Higgins’ author-
ity combined with the charade to enter the estate at Mag-
num’s expense. Magnum cooperates after hearing Dig-
ger’s conclusions based on research concerning Magnum 
and his VMO-2 team. 

“Look, I’m only here until Robin gets his 
tapes, if he comes here at all. And well, 
when I leave, I can recommend that Hig-
gins gets put back in charge.”

“In exchange for?” Magnum asks.

“You, T.C., and Rick. I don’t have time to 
interview security people on the island 
and I’m certainly not going to fl y them in 
from the mainland.”

“I thought Star Guard was some big 
operation.”

connections that yield information, though the sources 
may be somewhat shady. 

John Hillerman played Higgins.118 Roger E. Mosley 
played T.C. Larry Manetti played Rick. Manetti wrote 
a book called Aloha Magnum that recounts behind-the-
scenes tales of Magnum, p.i.

In an interview for this article, Manetti explained the 
show’s impact for Vietnam War veterans.

I still hear praise from veterans who 
served during the Vietnam War. I was at 
a car show today and a veteran told me 
that Magnum, p.i. is an inspiration and 
meeting me is a privilege. We went into 
tons and tons of Vietnam War fl ashbacks 
for the characters. I was proud to be a 
part of it.

Bellisario, a former marine, wrote a 
tremendous pilot. The chemistry between 
the cast members was one in a million. 
Tom Selleck is the most generous actor. 
Roger and I just hit it off. John Hiller-
man was a hoot to work with. When we 
worked together, we had tranquility and 
an unspoken sense of trust. It was just 
from the heart.119

Indeed, the camaraderie, trust, and unbreakable bond 
between Vietnam War veterans Rick, T.C., and Magnum 
existed because war demands it. A subtle but strong 
undercurrent to the characters’ interaction is the strength 
of friendship that could only be forged in combat where 
trusting a fellow soldier is not a luxury, but a necessity. 
Their friendship, trust, and respect for one another con-
tinued in their post-Vietnam War lives in Hawaii.

Magnum’s presence as a heroic Vietnam War veteran 
in popular culture solidifi es immediately in the two-hour 
Magnum, p.i. series premiere Don’t Eat the Snow in Hawaii. 
Magnum’s honor, integrity, and dedication lead him to 
stand up for one of his own. 

Magnum refuses to believe that former Navy com-
rade Dan Cook died by swallowing 10 bags of cocaine to 
smuggle them. Magnum’s refusal inspires action. He fol-
lows his instincts, investigates, and uncovers a conspiracy 
masterminded by Phillippe Trusseau, another Vietnam 
War comrade who served with Magnum. Robert Loggia 
plays Trusseau.

The episode features fl ashbacks showing Magnum 
and his fellow servicemen in combat. Under heavy enemy 
fi re, they escaped to T.C’s helicopter but stranded Trus-
seau. At the episode’s climax, Magnum and Trusseau 
exchange gunfi re in an airport bathroom. Magnum is 
hit below the left shoulder. Trusseau suffers a fatal shot. 
While dying, Trusseau asks, “Why didn’t you come back 
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Remember Charlie. Remember Baker

They left their childhood on every acre

Looking at the Vietnam Veterans Memorial through 
an artistic lens mandates study of Monuments and Memori-
als, a chapter written by Jean Labatut in Forms and Func-
tions in 20th Century Architecture, a comprehensive four-
volume set edited by Talbot Hamlin that debuted in 1952.

Labatut was an architecture fi xture at Princeton 
University for nearly 40 years, from 1928 to 1967.125 He is 
credited with having developed the School of Architec-
ture into one of the foremost in the country. “Professor 
Labatut served as director of graduate studies in architec-
ture and was the fi rst recipient of the award for distinc-
tion in education sponsored jointly by the American 
Institute of Architects and the Association of Collegiate 
Schools of Architecture.”126

In an address before the annual meeting of the Asso-
ciation of Collegiate Schools of Architecture in Chicago on 
May 10, 1941, Labatut shared his insights on the architec-
ture profession: “An architect or an architectural designer 
employed by architects or structural and business design-
ers is a technician who uses his technique to produce art, 
an art made of elementary and transcendent matter, out 
of truth and poetry; the art of harmonizing the useful and 
the agreeable, the necessary and the beautiful.”127

Labatut designed Princeton’s World War II memorial. 
Princeton debuted the memorial during its Washington’s 
Birthday exercises on February 22, 1946. The memorial is 
a book with a heavy bronze cover and each page detailing 
the name, branch of service, and place of death of every 
Princeton man who died serving his country in World 
War II. In its initial display, the number of names was 329. 
Ultimately, the number became 355.128

Labatut “conceived and designed the memorial as a 
‘sacred archive’ to express the deep sympathy and high 
regard of Princeton for her sons.”129

Brian Kelly, an architecture scholar and practitio-
ner, provided insight concerning Labatut’s paradigm 
for monuments and memorials in an interview for this 
article. Kelly is an Associate Professor in the School of 
Architecture, Planning, and Preservation on the College 
Park campus of the University of Maryland.

From the beginning to the middle of the 
20th century, a futurist outlook preoccu-
pied, perhaps even dominated, the archi-
tecture world. The idea of a monument 
or memorial was antithetical because it 
represents a look back at something.

Labatut did not use illustrations or 
examples in Monuments and Memorials. 
This deliberate choice avoids prejudic-
ing the reader with the challenges of 
constructing monuments and memorials. 

“It is. But reliable helicopter pilots aren’t 
a dime a dozen or weapons specialists 
like Rick or a counter insurgence special-
ist like yourself. You happen to be the 
best and I need you, or rather, Robin 
does.”121

Magnum’s Vietnam War roots also involve family. 
The episode Going Home reveals that Magnum has a half-
brother who died in the Vietnam War, Joey Peterson. After 
15 years away from his hometown of Tidewater, Virginia, 
Magnum returns for the funeral of his maternal grand-
father. Joey is mentioned throughout Going Home. At the 
end of the episode, Magnum seeks closure by going to the 
Vietnam Veterans Memorial Wall. Joe Cocker’s version 
of Bob Dylan’s song I Shall Be Released plays in the back-
ground with lyrics matching the scene’s shots.122

The scene begins with an establishing shot of Mag-
num walking by the Refl ecting Pool and the Washington 
Monument in the background.

They say every man needs protection.

The next shot shows Hart’s statue.

They say every man must fall.

Then we see Magnum’s fi rst-person perspective 
walking along the path next to the Memorial Wall.

I swear I see my refl ection.

The perspective changes to a long shot of Magnum 
walking.

Some place high above the wall.

Then the shots switch between close-ups of Mag-
num as he searches for Joey’s name and long shots of 
him walking until he gets to his destination. With tears 
in his eyes, he touches Joey’s name on the wall and says, 
“Goodbye, Joey.”

I see my light come shining from the west unto the east. 
Any day now. Any day now. I shall be released. Any day now. 
Any day now. I shall be released.123

Selleck’s connection to the Vietnam War runs deeper 
than Magnum, p.i. While Magnum has a half-brother who 
died serving his country, Selleck has a friend.

“Ron Montapert was my friend. Like many people 
our age, he went to Vietnam, but he didn’t come home. 
His name is on the Memorial [Wall], and I think of him 
every time I go there. For him, and for all the others 
whose names are on The Wall, for all those people who 
are missed every day by their friends and loved ones, I 
want to do all I can to get the word out about what is be-
ing planned for the Education Center.”124
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Kelly’s analysis of the Vietnam Veterans Memorial 
embraces Labatut’s universality of art paradigm. “It cre-
ates a place where you can come from any culture and the 
fact that you move down in the ground creates a differ-
ent and profound psychological experience from other 
monuments and memorials. We usually go down at the 
end of our lives. We’re embraced by the earth. As you 
move down into the earth to the center of the memorial, 
the sounds and daily rhythms of the outside world are 
muffl ed and suspended in time.”134

In Monuments and Memorials, Labatut provides a 
technical blueprint for understanding the artistic integrity 
involved in the Vietnam Veterans Memorial. He empha-
sizes the importance of scale in conveying the message of 
the monument or memorial while making the observer 
feel as though he or she is in the center of it.

“The small visible world at the scale of man’s range of 
visibility must be complemented by psychological quali-
ties in order to reach the size of a universe of which every 
observer will be the center. This is true of any architec-
tural air space, but it is especially true of architectural air 
spaces destined to form memorials and monuments.”135

Kelly’s analysis of scale in the Vietnam Veterans 
Memorial reveals a tangible shift depending on the 
observer’s vantage point: “It uses variable scale. From 
a distance, it is scaleless [sic] because it is so abstract. 
But as people come into your view, the memorial’s scale 
changes. As you begin your descent to the center, the wall 
seems small and presupposing. But as you move to the 
center, the wall embraces you while it becomes bigger. At 
the respective ends of the wall, you get a sense of scale in 
relation to Washington, D.C., the Washington Monument, 
and the Lincoln Memorial.”136

Labatut’s explanation also encompasses the infl uence 
of optical illusions. “In art in general, and particularly in 
the composition of memorials and monuments, the exacti-
tude of the visual message depends on the correction or 
creation of optical illusions.”137

Indeed, the Vietnam Veterans Memorial Wall is “a 
small visible world” with the requisite “optical illusion” 
described by Labatut.

No matter where the observer stands, the wall’s 
design creates an optical illusion of infi nity—the inscribed 
names continue far and distantly, if not infi nitely. The 
“small visible world” of the memorial site and the wall 
provides each observer with solitude, quietude, and op-
portunity to refl ect.

According to Labatut, the greatness of a memorial 
need not depend on its size. He theorizes, “Memorials 
and monuments of quality are more than isolated and 
solid masses which the world streams past. Their great-
ness is measurable not in inches, feet, or miles but by their 
radiating effect and their aesthetic quality, which give to 
the architectural air space involved the highest possible 

Consequently, the lack of illustrations or 
examples can seem like an abstraction of 
the convention realities.130

Hamlin inserted an editor’s note in Monuments and 
Memorials also clarifying Labatut’s decision to not use pic-
torial, graphic, or artistic complements. “The absence of 
illustrations in this chapter is deliberate. Photographs, its 
author writes, cannot express the radiation of a true work 
of art, nor can they express the value of movement within 
the space in which a monument is composed. Further-
more, he feels that illustrations of either the ‘good’ or the 
‘bad’ monument would distract the reader form the chief 
purposes of the chapter—to stimulate the freest possible 
imagination, to develop a basic philosophy of monument 
composition, and to project the mind of the reader into 
the future.”131

Labatut begins Monuments and Memorials by link-
ing monuments and memorials to the human condition, 
explaining their purpose, and reinforcing their value as 
refl ectors of societal values.

Memorials and monuments, landmarks 
and signposts for remembrance and for 
warning, are an integral part of the physi-
cal, intellectual, emotional, and spiritual 
human trail. There always will be memo-
rials to express not only what has hap-
pened but also our aspirations, to show 
the journey already accomplished and to 
point forward in some defi nite direction. 
There always will be monuments giving 
precise information as to place and time. 
Both are inevitable footprints of an era.

As landmarks and signposts, memorials 
and monuments answer a specifi c human 
need and demand. They have a defi nite 
function to perform. They can be great 
merely because of a single word or a 
single name engraved in the solid matter 
and in the human mind.132

The Vietnam Veterans Memorial fulfi lls the “specifi c 
human need” to recognize, appreciate, and value those 
who made the ultimate sacrifi ce in guarding against a 
Communist takeover of Southeast Asia. Their collective 
sacrifi ce is a debt we can never truly honor. 

In addition, Labatut emphasizes the universality 
of art: “Considering the fact that the visual arts form a 
tangible and visual expression of the frame in which we 
live—a frame that is slowly and constantly molding us—
memorials and monuments of the past illustrate the fact 
that art is a universal language. Words, customs, methods 
of reasoning, and techniques may vary, but art is the easi-
est channel for common understanding; through the arts 
we can become easily acquainted with other times and 
other peoples and with other people in our own time.”133
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dedicated to the vanity and folly of the men who erected 
them.”141

Further, Labatut’s paradigm suggests that the illumi-
nation factor will play a highly signifi cant role in study-
ing a monument or memorial. “Combined day and night 
illumination calls for the abandonment of traditional 
forms if we understand their raison d’etre and appreci-
ate their beauty under the light for which they were 
intended.”142

Indeed, an observer of the Vietnam Veterans Me-
morial may have a different experience witnessing the 
memorial during the day in natural light than during the 
evening when it is artifi cially illuminated.

In Labatut’s paradigm, monuments and memorials 
answer an eternal requirement of the human condition. 

The need and demand for memorials and 
monuments will always exist. A reason-
able answer will arise from people who, 
always asking for memorials and monu-
ments, demand neither modern Baalbeks 
nor golden calves—who want some-
thing greater, more spiritual, and more 
human, something nearer their hearts, 
their homes, and their communities, an 
expression of monumentality in the scale 
of their own time.143

Again, Labatut points to the future.

Whatever the reason for memorials and 
monuments, whatever the type or scale 
of their monumentality, they remain as 
footprints of the people who erected 
them and as a true expression of the 
kind of humanism prevailing at the time 
of their conception and erection. New 
eras—new opportunities, new means—
new forms. If the footprints of our era 
express the triumph of audacity, honesty, 
and truth over timidity, ignorance, and 
fraud they will be a sign pointing toward 
a better future.144

Kelly places Labatut’s analysis in the context of era.

The perspective of time allows us to see 
Labatut and his peers fascinated with the 
zeitgest of their respective times. Express-
ing the spirit of the age was important 
to them. Consequently, the litmus test 
became, ‘Does it express the spirit of our 
age?’

We have moved away from the mid-20th 
century view popularized from the late 
1800s to the 1950s. In the world of archi-
tecture, we have realized that anything 
you do is an expression of the spirit of 

psychological value. Man’s needs and demands do not in-
clude dimensions, but they do include the effect produced 
by dimensions.”138

Labatut’s Greatness vs. Size analysis applied to the 
Vietnam Veterans Memorial provides an artistic barome-
ter to measure the memorial’s greatness despite its size as 
contrasted with its “companions” in its foregrounds—the 
Lincoln Memorial and the Washington Monument. The 
Vietnam Veterans Memorial is not larger-than-life like the 
former, nor is it soaring into the sky like the latter.

What a monument or memorial doesn’t 
say is just as important as what it does 
say. I tend to place minimal value on the 
added sculpture groups located on the 
Vietnam Veterans Memorial site. The wall 
designed by Lin holds the biggest interest 
for me because of its restraint and what is 
implicit. To me, the wall encompasses a 
crawl of names across black granite. The 
refl ective nature of the granite gives a 
mirrored, dark world on the other side of 
the names. It’s a parallel universe tem-
pered by the existence of the names in the 
foreground.

One cannot help but imagine that the 
message of the Vietnam Veterans Memo-
rial criticizes the American foreign policy 
that sent the people represented on the 
wall to Southeast Asia. Lin’s choice of 
black, a refl ective surface, and the layout 
of the names combine for a powerful 
statement. The memorial is deep and 
visceral. It tells us that something was 
amiss. Something went wrong. It doesn’t 
need someone or something telling us 
what to think.

If I had words to truly describe the im-
pact of the Vietnam Veterans Memorial, 
we would not need it.139

A parallel greatness paradigm emerges in Labatut’s 
analysis—Greatness vs. Heaviness. “The greatness of 
memorials and monuments does not depend on the ex-
pression of heaviness, as has been and still is too often the 
case.”140 

Labatut extends this analysis to the future conception, 
design, and construction of monuments and memorials. 
“Like other architectural compositions, the memorials 
and monuments of today and tomorrow should give the 
observer an impression of strength without heaviness, of 
lightness without weakness, to correspond with the build-
ing materials and techniques known at the time of their 
conception. For memorials and monuments today do not 
need the exaggerated size and heaviness of those of the 
past, which were built for the purpose of causing fear or 
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granite. You have a sense of seeing your-
self within the enormity of the names that 
become a massive abstract and interfere 
with a crisp view of the Washington 
Monument and Lincoln Memorial. 

Monuments and memorials can also act 
as a kind of lamp. They have a way of 
guiding and leading. There’s a little of 
that in the Maya Lin controversy. In a 
literal sense, it mirrors the social and cul-
tural feelings of the day towards the war. 
The level of abstraction of the monument 
leaves us with a level of ambiguity as to 
what Maya Lin wanted. Is it disrespect-
ful? Is it anti-war. Each visitor makes 
an individual decision on the artist’s 
message. 

When you experience all of those names 
on the wall, it’s that opportunity and the 
enormity of the human sacrifi ce that was 
made. When you see that all in one place 
it raises the ambiguity.147

Ulitmately, whether the Vietnam Veterans Memo-
rial meets the requirements, standards, and challenges 
defi ned by Labatut in Monuments and Memorials and 
interpreted by Brian Kelly is a question for each observer. 
After all, the far-reaching meaning, value, and depth of 
a work of art belong to the beholder, not the artist, critic, 
or expert. The meaning expands for those who served the 
United States of America with valor, honor, and integrity 
during the Vietnam War.

For those who came back and did not get the heroes’ 
welcome they deserved.

For those who came back in coffi ns draped with 
America’s fl ag.

For those who did not come back at all.148
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refl ected the growing dissatisfaction with Nixon’s failure to end 
the war in Vietnam. He had been elected in 1968 largely because 
he claimed to have a plan to end the war, but after three months 
in offi ce, there was still no announcement about when the plan 
would be enacted. His approval rating further plummeted later in 
April, when he announced that U.S. and South Vietnamese forces 
had crossed the border into Cambodia.” History.com, Vietnam War: 
Apr 10, 1970—Poll reveals that public approval of Vietnam policy is 
down, http://www.history.com/this-day-in-history/poll-reveals-
that-public-approval-of-vietnam-policy-is-down (last visited May 
2, 2010).

23. Embassy of the Socialist Republic of Vietnam in the United States 
of America, History of Vietnam: Struggle for national liberation, 
http://www.vietnamembassy-usa.org/learn_about_vietnam/
history/ (last visited May 2, 2010).

24. Id. Vietnamese forces captured Dien Bien Phu on May 7, 1954.

25. Edward J. Marolda, Senior Historian, Naval Historical Center, 
Tonkin Gulf Crisis, August 1964: Summary of the Tonkin Gulf Crisis of 
August 1964, Naval Historical Center (July 13, 2005), http://www.
history.navy.mil/faqs/faq120-1.htm (last visited May 2, 2010).

26. Id.

27. Id.

most comprehensive compilation of Vietnam War casualty records. 
A description (ARC ID: 306742) is available through NARA’s 
Archival Research Catalog (ARC).

Because these records are in electronic form, statisti-
cal software may be used to analyze the contents 
of the records. As part of the archival processing of 
CACCF, NARA staff generated the selected statistics 
presented below and use them to answer frequently 
asked questions about the characteristics of Vietnam 
War casualties. These statistics were generated from 
the December 1998 version of CACCF transferred to 
NARA from the Offi ce of the Secretary of Defense 
(OSD), Washington Headquarters Services, Director-
ate for Information Operations and Reports (DIOR). 
This fi le has 58,193 records of U.S. military person-
nel who died between 1956 to 1998 as a result of the 
confl ict in Southeast Asia, including those declared 
dead from a missing or captured status. The selected 
statistics are for informational purposes only. The 
Information Technology Management Directorate 
(ITMD), Washington Headquarters Services of the 
Offi ce of the Secretary of Defense continues to main-
tain the CACCF and transfers updated versions pe-
riodically. ITMD produces offi cial summary reports 
on military personnel casualties and makes some of 
them available online at the Department of Defense’s 
Military Casualty Information website.

In addition, the statistics presented are not compre-
hensive and do not answer every possible question 
about the characteristics of Vietnam War casualties. 
By their nature, electronic records such as the CAC-
CF can be used for a variety of analytical purposes. 
The statistics presented here are ‘frequency counts’ 
or simple counts of the number of records in the fi le 
containing specifi c values. Some categories (age at 
death, for example) have been grouped for more 
meaningful presentation. Please note: the column 
headings for each statistic come from the documen-
tation for the CACCF that DIOR/OSD transferred to 
NARA. Anyone who seeks more complex statistics 
like the number of casualties, by race, with a given 
state home of record, can run queries of the records 
online through the Access to Archival Databases 
(AAD) resource. Or you can order a copy of the 
CACCF on removeable [sic] media and use your 
own software for whatever analysis you choose. For 
information about ordering a copy, please review 
Ordering Information for Electronic Records. Id.

5. Act of July 1, 1980, Pub. L. No. 96-297, 94 Stat. 827, 16 U.S.C.           
§ 431 note (authorizing Vietnam Veterans Memorial Fund, Inc. to 
establish a memorial in Washington, D.C.).

6. Vietnam Veterans Memorial Fund, Inc., The Memorial: The Wall—
History, http://www.vvmf.org/131.cfm (last visited May 2, 2010).

7. Id.

8. PATRICK HAGOPIAN, THE VIETNAM WAR IN AMERICAN MEMORY: 
VETERANS, MEMORIALS, AND THE POLITICS OF HEALING 79 (University 
of Massachusetts Press 2009).

9. Id.

10. Id. at 80.

11. Id. at 81.

12. Id. quoting Jan Craig Scruggs, Forgotten Veterans of ‘That Peculiar 
War,’ The Washington Post, May 25, 1977 at A17.

13. Id. at 83.

14. Id. at 84.

15. Telephone Interview with Jan C. Scruggs, Founder and President, 
Vietnam Veterans Memorial Fund, Inc. (April 12, 2010).
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 Even though Congress did not formally declare war, the confl ict is 
commonly known as the Vietnam War.

29. Freedom of Information Act Case #43933.

30. Robert J. Hanyok, Skunks, Bogies, Silent Hounds, and the Flying 
Fish: The Gulf of Tonkin Mystery, 2-4 August 1964, CRYPTOLOGIC 
QUARTERLY 3 (Center for Cryptologic History, National Security 
Agency Winter 2000, Spring 2001) (Approved for Release by NSA, 
November 3, 2005).

31. The Library of Congress, http://www.thomas.gov/cgi-bin/
bdquery/z?d094:SN01661:@@@L&summ2=m& (last visited May 2, 
2010).

32. The Library of Congress, http://thomas.loc.gov/cgi-bin/
bdquery/z?d094:HR06755:@@@L&summ2=m& (last visited May 
2, 2010).

33. Indochina Migration and Refugee Assistance Act, Pub. L. No. 94-
23, 89 Stat. 87 (May 23, 1975) repealed by Refugee Act of 1979 (a.k.a. 
Refugee Act of 1980 or Refugee Act), Pub. L. No. 96-212, 94 Stat. 
102 (March 17, 1980).

34. Indochina Migration and Refugee Assistance Act, Pub. L. No. 94-
23 § 3 (A)–(C) inclusive).

35. DAVID BIANCULLI, DANGEROUSLY FUNNY: THE UNCENSORED STORY 
OF “THE SMOTHERS BROTHERS COMEDY HOUR” 137 (Touchstone, A 
Division of Simon & Schuster, Inc. 2009). “The more the show 
spoke the language, played the music, and expressed the opinions 
of the counterculture, the more it was embraced and utilized as 
a potent, and an important, platform.” Id. at 159. The Smothers 
Brothers Comedy Hour aired on CBS from February 1967 to July 
1969. TIM BROOKS AND EARLE MARSH, THE COMPLETE DIRECTORY TO 
PRIME TIME NETWORK AND CABLE TV SHOW: 1946- PRESENT 1262 
(Ballantine Books, 9th Ed. 2007).

36. The word “napalm” is a contraction of the words naphthenic 
and palmitic, two types of acids. A team of Harvard University 
chemists led by chemistry professor Louis F. Fleser developed 
napalm in 1942-43. “Naphthenic acids are corrosives found 
in crude oil; palmitic acids are fatty acids that occur naturally 
in coconut oil. On their own, naphthalene and palmitate are 
relatively harmless substances.

The aluminum soap of naphtenic [sic] and palmitic 
acids turns gasoline into a sticky syrup that carries 
further from projectors and burns more slowly but 
at a higher temperature. Mixing the aluminum soap 
powder with gasoline produced a brownish sticky 
syrup that burned more slowly than raw gasoline, 
and hence was much more effective at igniting a 
target. Compared to previous incendiary weapons, 
napalm spread further, stuck to the target, burned 
longer, and was safer to its dispenser because it 
was dropped and detonated far below the airplane. 
It was also cheap to manufacture. GlobalSecurity.
org, Military: Napalm, http://www.globalsecurity.
org/military/systems/munitions/napalm.htm (last 
visited May 3, 2010).

37. WISCONSIN HISTORICAL SOCIETY, Dow riot (1967), http://www.
wisconsinhistory.org/dictionary/index.asp?action=view&term_
id=9141&term_type_id=3&term_type_text=Things&letter=D 
(last visited May 3, 2010) (citing DAVID MARANISS, THEY MARCHED 
INTO SUNLIGHT: WAR AND PEACE, VIETNAM AND AMERICA, OCTOBER 
1967 (Simon & Schuster 2003) and Public Broadcasting System, 
American Experience: Two Days in October—People and Events: 
Student Protesters http://www.pbs.org/wgbh/amex/twodays/
peopleevents/p_protest.html (last visited May 3, 2010). “There 
was more tear gas, more scrambling, more regrouping, more 
shouting, more chaos. The original focus of the protest, Vietnam 
and the Dow Chemical Company’s role in the manufacture of 
napalm, now seemed incidental, if not forgotten. Now it was kids 
against cops. Curly Hendershot, the Dow recruiter, was long gone 
from the scene, escorted out a back exit after the corridors had 
been cleared.” Maraniss at 393.

28. Pub. L. No. 88-408, 78 Stat. 384 (August 7, 1964) (repealed by Public 
Law 91-652, 84 Stat. 1942 (January 5, 1971)). Public Law 91-652 
is also known as the Special Foreign Assistance Act of 1971. In 
1970, Senator John Sherman Cooper (R-Kentucky) and Senator 
Frank Church (D-Idaho) responded to President Nixon’s actions 
expanding the Vietnam War into Cambodia. They sponsored an 
amendment to House Resolution 15628—the Foreign Military 
Sales Act. The Cooper-Church Amendment proposed “[t]o 
prohibit the use of funds for U.S. troops or advisers in Cambodia. 
The amendment was reported by the Foreign Relations Committee 
and eventually adopted by the Senate. During debate on the bill, 
Sen. Bob Dole (R-Kan.) offered an amendment to repeal the Gulf 
of Tonkin resolution to demonstrate that Republicans were also 
upset with the president’s incursion into Cambodia. The [Nixon] 
administration did not object to the amendment, arguing that the 
president retained the inherent authority as commander in chief 
to continue the war, so long as Congress supplied the funds.” 
Don Wolfensberger, Congress Is Always Reluctant to End Wars 
Unilaterally, Woodrow Wilson International Center for Scholars, 
Congress Project, Bimonthly Column on Procedural Politics from 
Roll Call (March 12, 2007).

 Senator J. William Fulbright (D-Arkansas) chaired the Foreign 
Relations Committee of the United States Senate. “[H]is 
committee, on May 15, had reported a separate concurrent 
resolution repealing the Tonkin Gulf resolution. Nevertheless, 
the Dole amendment was handily adopted on June 24 and was 
fi nally signed into law in late December. The Foreign Relations 
Committee’s concurrent resolution repealing the Gulf of Tonkin 
resolution was adopted in July but never taken up in the House. 
“Senate debate on the military sales bill dragged on for seven 
weeks and then got hung up in the House-Senate conference 
committee for six months over the Cooper-Church language 
(which the House had rejected). A modifi ed version of Cooper-
Church was eventually transferred to a foreign assistance bill and 
signed into law at the end of the session—six months after U.S. 
troops had left Cambodia.” Id.

 On November 7, 1973, Congress enacted House Joint Resolution 
542, also known as War Powers Resolution of 1973, into law 
by overriding a presidential veto with a 2/3 vote in the Senate 
and the House of Representatives. Pub. L. No. 93-148, 87 Stat. 
555, 50 U.S.C. § 1541-1548 (1973). The resolution restricts the 
President’s power as Commander in Chief granted by Article 
II, Section 2 of the United States Constitution. It also enhances 
Congressional power to 1) declare war and 2) raise and support 
armed forces granted by Article I, Section 8 of the constitution. 
The War Powers Resolution requires the president, in the absence 
of a declaration of war, to submit a written report to Congress 
if he commits the United States Armed Forces into situations 
that are hostile or imminently hostile. 50 U.S.C. § 1543 (a)(1)-(3) 
inclusive. “[T]he President shall submit within 48 hours to the 
Speaker of the House of Representatives and to the President 
pro tempore of the Senate a report, in writing, setting forth—(A) 
the circumstances necessitating the introduction of United States 
Armed Forces; (B) the constitutional and legislative authority 
under which such introduction took place; and (C) the estimated 
scope and duration of the hostilities of involvement. 50 U.S.C. § 
1543 (a) (A)-(C) inclusive.” Additionally, the resolution requires 
a 60-day limit for the actions of the United States Armed Forces 
beginning with the earlier date of the president’s submission of 
the report or the date the report is required to be submitted unless 
Congress has declared war or enacted “a specifi c authorization 
for such use of United States Armed Forces, extended by law such 
sixty-day period, or is physically unable to meet as a result of an 
armed attack upon the United States. Such sixty-day period shall 
be extended for not more than an additional thirty days if the 
President determines and certifi es to the Congress in writing that 
unavoidable military necessity respecting the safety of United 
States Armed Forces requires the continued use of such armed 
forces in the course of bringing about a prompt removal of such 
forces.” 50 U.S.C. § 1544(b)(1)-(3) inclusive.
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50. History.com, Vietnam War Protests: Widespread Disillusionment, 
http://www.history.com/topics/vietnam-war-protests (last 
visited May 3, 2010).

51. Hagopian at 28.

52. Id. citing William H. Hammond, REPORTING VIETNAM: MEDIA AND 
MILITARY AT WAR 175 (University Press of Kansas 1998), Jeffrey 
Kimball, Nixon’s Vietnam War 175 (University Press of Kansas 
1998).

53. Scruggs. See Footnote 16.

54. The Wonder Years: Pilot (ABC television broadcast Jan. 31, 1988).

55. The Wonder Years: Homecoming (ABC television broadcast Sept. 23, 
1992).

56. The Wonder Years: Private Butthead (ABC television broadcast Feb. 5, 
1992).

57. The Wonder Years: Homecoming.

58. Id.

59. Id.

60. Id. The pilot episode of The Wonder Years used the Vietnam War in 
a story line. The episode shows Kevin seeing girl-next-door Winnie 
Cooper in a girlfriend-next-door way. By the end of the episode, 
we learn that Winnie’s 19-year-old brother Brian, the idol of Kevin 
and his friends, was killed in Vietnam.

61. Joint Resolution to Authorize the Vietnam Veterans Memorial Fund, Inc. 
to Erect a Memorial: Hearing Before the Subcomm. on Parks, Recreation, 
and Renewable Resources of the S. Comm. on Energy and Natural 
Resources, 96th Cong. (March 12, 1980) (statement of Senator Larry 
Pressler).

62. Joint Resolution to Authorize the Vietnam Veterans Memorial Fund, Inc. 
to Erect a Memorial: Hearing Before the Subcomm. on Parks, Recreation, 
and Renewable Resources of the S. Comm. on Energy and Natural 
Resources, 96th Cong. (March 12, 1980) (testimony of Senator John 
Warner).

63. Telephone Interview with Jan C. Scruggs.

64. Hagopian at 19.

65. Scruggs Interview. See note 15.

66. Id.

67. Id.

68. 126 Cong. Rec. 9433 (1980).

69. Id.

70. The Library of Congress, http://thomas.loc.gov/cgi-bin/
bdquery/D?d096:34:./temp/~bd12wu: (last visited May 3, 2010).

71. President James Earl Carter, Jr., Remarks on Signing Senate Joint 
Resolution 119 Into Law (July 1, 1980) (on fi le with writer).

72. VIETNAM VETERANS MEMORIAL FUND, The Memorial: History, http://
www.vvmf.org/131.cfm (last visited May 3, 2010).

73. VIETNAM VETERANS MEMORIAL FUND, The Memorial: Design, http://
www.vvmf.org/132.cfm (last visited May 3, 2010).

74. VIETNAM VETERANS MEMORIAL FUND, THE MEMORIAL: HISTORY. 
The panel consisted of Pietro Belluschi (architect), Grady Clay 
(author), Garrett Eckbo (landscape architect), Richard H. Hunt 
(sculptor), Costantino Nivola (sculptor), James Rosati (sculptor), 
Hideo Sasaki (landscape architect), Harry Weese (architect), Paul 
D. Spreiregen (competition professional adviser). The Vietnam 
Veterans Memorial: The Wall-USA, Who Did the Judging of the 
Design Entries?, http://thewall-usa.com/information.asp (last 
visited May 3, 2010).

75. Vietnam Veterans Memorial Fund, Maya Lin’s Award-Winning 
Design, http://www.vvmf.org/317.cfm (last visited May 3, 2010).

76. Hagopian at 95.

77. VIETNAM VETERANS MEMORIAL FUND, MAYA LIN’S AWARD-WINNING 
DESIGN.

38. PHILIP CAPUTO, 13 SECONDS: A LOOK BACK AT THE KENT STATE 
SHOOTINGS 126 (Chamberlain Bros., A Member of Penguin Group 
(USA) Inc. 2005).

39. Id. The students who died: Jeffrey Glenn Miller, Allison B. Krause, 
William Knox Schroeder, Sandra Lee Scheuer. The students who 
were wounded: Joseph Lewis, Jr., John R. Cleary, Thomas Mark 
Grace, Alan Michael Canfora, Dean R. Kahler (paralyzed), Douglas 
Alan Wrentmore, James Dennis Russell, Robert Follis Stamps, 
Donald Scott MacKenzie.

40. University of California, Santa Barbara, The American Presidency 
Project, President Richard Milhous Nixon, Address to the Nation 
on the Situation in Southeast Asia (Apr. 30, 1970) (transcript 
available at http://www.presidency.ucsb.edu/ws/index.
php?pid=2490) (last visited May 3, 2010).

41. WILLIAM A. GORDON, THE FOURTH OF MAY: KILLINGS AND COVERUPS 
AT KENT STATE 21 (Prometheus Books 1990).

42. Id. at 22. “Information developed by an FBI investigation of the 
ROTC building fi re indicates that, of those who participated 
actively, a signifi cant proportion were not Kent State students. 
There is also evidence to suggest that the burning was planned 
beforehand: railroad fl ares, a machete, and ice picks are 
not customarily carried to peaceful rallies. The President’s 
Commission on Campus Unrest, THE REPORT OF THE PRESIDENT’S 
COMMISSION ON CAMPUS UNREST 251 (Reprint ed., Arno Press, A 
Publishing and Library Service of The New York Times 1970).

43. Id. at 25.

44. Scholars have several resources for information about the Kent 
State shootings. For example, novelist James Michener wrote 
the 1971 book KENT STATE: WHAT HAPPENED AND WHY based 
on interviews, research, and accounts. Kent State professors 
Jerry M. Lewis and Thomas R. Hensley critique Michener and 
other authors, highlight common misinformation regarding the 
students’ provocation, and explain the aftermath of the shootings 
in an article on Kent State’s Web site—Jerry M. Lewis and Thomas 
R. Hensley, The May 4 Shootings at Kent State University: The Search 
For Historical Accuracy, Kent State University—Department of 
Sociology, http://dept.kent.edu/sociology/lewis/lewihen.htm 
(last visited May 9, 2010).

45. The students who died were Phillip Lafayette Gibbs and James 
Earl Green. The students who were wounded: Fonzie Coleman, 
Redd Wilson, Jr., Leroy Kenter, Vernon Steve Weakley, Gloria 
Mayhorn, Patricia Ann Sanders, Willie Woodard, Andrea Reese, 
Stella Spinks, Climmie Johnson, Tuwaine Davis, and Lonzie 
Thompson.

46. Hagopian at 29.

47. Exec. Order 11536, 35 Fed. Reg. 9911 (June 17, 1970). The 
Commission on Campus Unrest “submitted its fi nal report 
to President Nixon on September 26, 1970. The commission 
terminated 30 days later.” The National Archives, http://www.
archives.gov/federal-register/executive-orders/1970.html (last 
visited May 3, 1970).

48. President Richard Milhous Nixon, Statement on Establishing 
the President’s Commission on Campus Unrest, (June 13, 1970) 
(transcript available at University of California, Santa Barbara, 
The American Presidency Project, http://www.presidency.ucsb.
edu/ws/index.php?pid=2544) (last visited May 3, 2010). In 
addition to Governor Scranton, The President’s Commission on 
Campus Unrest consisted of James F. Ahern, Chief of Police, New 
Haven, Connecticut; Erwin D. Canham, Editor-in-Chief, Christian 
Science Monitor; James E. Cheek, President, Howard University; 
Lt. Gen. Benjamin O. Davis, USAF (Ret.), Director, Civil Aviation 
Security, United States Department of Transportation; Martha A. 
Derthick, Associate Professor, Boston College; Bayless Manning, 
Dean, School of Law, Stanford University; Revius O. Ortique, Jr., 
Attorney-at-Law, New Orleans, Louisiana; Joseph Rhodes, Jr., 
Junior Fellow, Harvard University.

49. The President’s Commission on Campus Unrest at 5-6. 
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 Virginia Counties and Independent Cities:

  City of Alexandria

  Arlington County

  City of Falls Church

  City of Fairfax

  Fairfax County

  Loudoun County

  City of Manassas

  City of Manassas Park

  Prince William County

 “The National Park Service uses a different administrative 
defi nition for the NCR, encompassing Park Service property 
from Harpers Ferry, West Virginia to the Baltimore-Washington 
Parkway.”

 Nationmaster.com, National Capital Region, http://www.
statemaster.com/encyclopedia/National-Capital-Region-(United-
States) (last visited May 10, 2010).

80. Hagopian at 101.

81. Id. at 188. “Hart himself never gave the sculpture a title. It is 
referred to variously as Three Servicemen, Three Fightingmen, and 
so forth; these terms are used to avoid the more obvious Three 
Soldiers, which many marines would regard as a slight. Id. at 483 
n.141.

82. President Ronald Wilson Reagan, Remarks at Dedication 
Ceremonies for the Vietnam Veterans Memorial (November 
11, 1984) (transcript available at University of California, Santa 
Barbara, The American Presidency Project, http://www.
presidency.ucsb.edu/ws/index.php?pid=39414) (last visited May 
3, 2010).

83. Vietnam Women’s Memorial Foundation, History of the Vietnam 
Women’s Memorial, http://www.vietnamwomensmemorial.org/
history.php.

84. China Beach: China Beach, Part 2 (ABC television broadcast, April 
26, 1988).

85. China Beach: Hello Goodbye (ABC television broadcast, July 22, 
1991).

86. Id.

87. Id.

88. The Library of Congress, http://hdl.loc.gov/loc.uscongress/
legislation.100sjres215 or http://thomas.loc.gov/cgi-bin/
bdquery/z?d100:S.J.RES.215: (last visited May 4, 2010).

89. The Library of Congress, http://hdl.loc.gov/loc.uscongress/
legislation.100hr3628 or http://thomas.loc.gov/cgi-bin/bdquery/
z?d100:H.R.3628: (last visited May 4, 2010).

90. Id. 

91. E-mail from Benjamin Hayes, Researcher, Offi ce of the Historian, 
United States House of Representatives, to writer (Apr. 13, 2010, 
10:31 a.m. EDT).

92. E-mail from Zoe Davis, Senior Reference Librarian, United States 
Senate, to Donald K. Ritchie, Historian, United States Senate (Apr. 
22, 2010, 3:33 p.m. EDT) (on fi le with writer).

93. Act of November 15, 1988, Pub. L. No. 100-660, 102 Stat. 3922, 40 
U.S.C. § 1003 note. H.J. Res. 502 was a related joint resolution in 
the House of Representatives.

94. Act of November 15, 1988, Pub. L. No. 100-660 § 3, 102 Stat. 3922, 
40 U.S.C. § 1003 note.

95. The Library of Congress, http://thomas.loc.gov/cgi-bin/
bdquery/z?d101:SJ00207:@@@L&summ2=m& (last visited May 4, 
2010).

96. Id. 

78. Id.

79. Hagopian at 100. Public Law No. 181 established the Commission 
of Fine Arts on May 17, 1910. “It shall be the duty of such 
commission to advise upon the location of statues, fountains, 
and monuments in the public squares, streets, and parks in the 
District of Columbia, and upon the selection of models for statues, 
fountains, and monuments erected under the authority of the 
United States and upon the selection of artists for execution of 
the same. It shall be the duty of the offi cers charged by law to 
determine such questions in each case to call for such advice. The 
foregoing provisions of this Act shall not apply to the Capitol 
building of the United States and the building of the Library 
of Congress. The commission shall also advise generally upon 
questions of art when required to do so by the President, or by any 
committee of either House of Congress.” 

 Pub. L. No. 181, 36 Stat. 371, 40 U.S.C. 104 (May 17, 1910). 

 The website for the Commission of Fine Arts further explains the 
agency’s mission. “The Commission of Fine Arts, established in 
1910 by Act of Congress, is charged with giving expert advice 
to the President, Congress and the heads of departments and 
agencies of the Federal and District of Columbia governments on 
matters of design and aesthetics, as they affect the Federal interest 
and preserve the dignity of the nation’s capital. The Commission 
consists of seven ‘well qualifi ed judges of the fi ne arts’ who are 
appointed by the President and serve for a term of four years; they 
may also be reappointed. 

 “The Commission provides advice to the U.S. Mint on the design 
of coins and medals, and approves the site and design of national 
memorials, both in the United States and on foreign soil, in 
accordance with the Commemorative Works Act or the American 
Battle Monuments Act, whichever applies.” United States 
Commission of Fine Arts, Welcome to the U.S. Commission of Fine 
Arts, http://www.cfa.gov (last visited May 3, 2010). 

 The National Capital Planning Act established the National Capital 
Planning Commission. 40 U.S.C. § 71, 66 Stat. 781 (July 19, 1952). 
“This Act…establishes the National Capital Planning Commission 
as the central planning agency for the federal government in the 
National Capital Region (NCR). The Act provides for the agency’s 
essential functions, including development of a Comprehensive 
Plan for the NCR; review of federal and some District of Columbia 
(DC) proposed developments and projects; review of DC zoning 
amendments; annual review of the Federal Capital Improvements 
Program and the DC Capital Improvements Program; and the 
development of special planning projects.” National Capital 
Planning Commission, Legislative Authorities: National Capital 
Planning Act, http://www.ncpc.gov/ncpc/Main(T2)/About_
Us(tr2)/About_Us(tr3)/LegislativeAuthorities.html (last visited 
May 3, 2010).

 The National Capital Park Commission (1924-26) and the National 
Capital Park and Planning Commission (1926-52) preceded the 
National Capital Planning Commission. The National Archives, 
Records of the National Capital Planning Commission, http://
www.archives.gov/research/guide-fed-records/groups/328.html 
(last visited May 3, 2010).

 “The National Capital Region of the United State consists of 
Washington, D.C. and the surrounding counties and independent 
cities in Maryland and Virginia. The term National Capital Region 
is primarily used as an administrative designation within 
federal government circles, especially in the General Services 
Administration, Department of Defense and Department of 
Homeland Security, and is not colloquial; Washington or even DC 
(though not the District, which specifi cally refers to the District 
of Columbia) are more commonly used to describe the region in 
casual conversation.

 Maryland Counties:

  Montgomery County

  Prince George’s County



NYSBA  Entertainment, Arts and Sports Law Journal  |  Summer 2010  |  Vol. 21  |  No. 2 157    

113. Press Release, Vietnam Veterans Memorial Fund, Tom Selleck Joins 
Memorial Fund As National Spokesman For The Education Center At 
The Wall (January 28, 2009) (on fi le with writer). S.W.A.T. predated 
Magnum, p.i. and featured Vietnam War veterans in a positive 
light. S.W.A.T. aired on ABC from February 24, 1975 to June 29, 
1976. Brooks and Marsh at 1185. However, S.W.A.T. used the 
characters’ Vietnam War experience as evidence of experience, 
skill, and familiarity with high-pressure, dangerous, and special 
situations. In Magnum, p.i., the Vietnam War experience of the 
characters Magnum, T.C., and Rick formed an integral part of 
the show. Several episodes, including the pilot episode, used a 
Vietnam War fl ashback as a plot point. Magnum, p.i. did not merely 
mention the Vietnam War. It used the war as an important device 
to explain the characters’ history with each other.

114. VMO-2 began as Artillery Spotting Division, Marine Observation 
Squadron 251 (VMO-251). The United States Marine Corps 
activated VMO-251 at Quantico, Virginia on November 1, 1943. 
On February 1, 1944, it received a redesignation as Marine 
Observation Squadron 2—VMO-2. During the Vietnam War, 
“[t]he fi rst major operation in which the squadron participated 
was Operation STARLIGHT in August 1965. In this engagement 
VMO-2 rendered support to Regimental Landing Team Seven 
(RLT-7). Over 600 Viet Cong were killed and 125 captured in the 
battle. STARLIGHT was the fi rst direct confrontation between 
a major U.S. unit and a mainforce [sic] Viet Cong unit in the 
war. For its efforts in this battle the squadron received a Navy 
Unit Commendation.” UNITED STATES MARINE CORPS, MARINE 
OBSERVATION SQUADRON 2 (Estimated date 1969-1970) (on fi le with 
writer). On May 20, 1993, the Marine Corps deactivated VMO-2 at 
Marine Corps Air Station, Camp Pendleton, California.

115. Magnum Mania, Trivia, http://magnum-mania.com/Trivia/Trivia.
html (last visited May 4, 2010). To symbolize their bond, T.C., Rick, 
and Magnum wear a ring with a gold double cross pattern (“Cross 
of Lorraine”) set against a black background. Id.

116. Id. Magnum’s military background: “A graduate of the U.S. Naval 
Academy, Class of 1967, he served three tours of duty in the 
Vietnam War (1967-1975) with the VMO-2 squadron, was thrice 
wounded in battle, and was a Prisoner of War (No. 73762) for three 
months (with T.C.). He was awarded the Purple Heart and the 
Navy Cross for extraordinary heroism. He resigned from the Navy 
in disillusionment in 1979 with the rank of Lieutenant, but he 
reactivated his commission in 1988 as a Lieutenant Commander.” 
Magnum Mania, Characters: Thomas Sullivan Magnum IV, http://
magnum-mania.com/Characters/Main_Characters.html (last 
visited May 4, 2010).

117. The King Kamehameha Club is located at 3860 Old Pali Road. 
Magnum, p.i.: Summer School (CBS television broadcast, January 
9, 1986). In the series pilot or premiere episode Don’t Eat the Snow 
in Hawaii, Rick owns a club called Rick’s Café Americain, an 
homage to Casablanca and the club owned in the movie by Rick 
Blaine, played by Humphrey Bogart. The Internet Movie Database, 
Magnum, p.i.: Trivia, http://www.imdb.com/title/tt0081103/ (last 
visited May 4, 2010). 

118. Higgins frequently talks about his military and intelligence 
service. He is an ex-British Army Regimental Sergeant Major and 
a former MI6 intelligence offi cer. http://magnum-mania.com/
About/About_Show.html (last visited May 4, 2010). “He’s sort of 
the major domo around here. Robin fl ies in once or twice a year. 
The rest of the time, the estate is open to his friends. Higgins’ job 
is to see that they’re well bedded, fed, watered, and protected.” 
Magnum, p.i.: Don’t Eat the Snow in Hawaii (CBS television 
broadcast, December 11, 1980).

119. Telephone Interview with Larry Manetti (April 25, 2010).

120. Magnum, p.i.: J. “Digger” Doyle (CBS television broadcast, April 9, 
1981). Also known as Robin’s Nest, Robin Masters’ Hawaii estate 
is “over 200 acres…from the mountains to the sea. Of course, only 
the fi ve acre main compound is wired against intruders.” Id. Robin 
Masters has several homes—“the apartment in Manhattan, the 

97. Id.

98. Act of November 28, 1989, Pub. L. No. 101-187, 103 Stat. 1350, 40 
U.S.C. 1003.

99. Diane Carlson Evans, Vietnam Women’s Memorial Foundation, 
Moving a Vision: The Vietnam Women’s Memorial, http://www.
vietnamwomensmemorial.org/pdf/dcevans.pdf (last visited May 
4, 2010).

100. Hayes E-mail, see note 91.

101. Davis E-mail, see note 92. 

102. Act of June 15, 2000, Pub. L. 106-214, 114 Stat. 335, 16 U.S.C. 431 
note (amending Pub. L. 96-297, 94 Stat. 827, 16 U.S.C. 431 note) 
(footnote regarding Legislative History of H.R. 3293, citing 146 
CONG. REC. (2000)).

103. Vietnam Veterans Memorial Fund, In Memory Plaque, http://
www.vvmf.org/InMemoryPlaque (last visited May 4, 2010).

104. Id. On January 26, 2009, Representative Bob Filner of the 51st 
District of California introduced H.R. 671—In Memory for 
Forgotten Veterans Act—“Establish[ing] the ‘Jesus (Chuchi) 
Salgado Medal’ to be issued by the Secretary of Defense to a 
qualifying veteran who died after serving in the Vietnam War but 
whose death is determined to be a direct result of such service and 
whose name is not eligible for placement on the Vietnam Veterans 
Memorial.” The Library of Congress, http://hdl.loc.gov/loc.
uscongress/legislation.111hr671 or http://thomas.loc.gov/cgi-
bin/bdquery/z?d111:H.R.671: (last visited May 4, 2010).

105. Act of November 17, 2003, Pub. L. 108-126, 117 Stat. 1348, 16 U.S.C. 
431 note (amending Pub. L. 96-297, 94 Stat. 827, 16 U.S.C. 431 note) 
(footnote regarding Legislative History of H.R. 1442, citing 149 
CONG. REC. (2003)), E-mail from Benjamin Hayes.

106. Hayes E-mail, see note 91.

107. Id.

108. Id.

109. The Library of Congress, http://hdl.loc.gov/loc.uscongress/
legislation.111hr3689 or http://thomas.loc.gov/cgi-bin/bdquery/
z?d111:H.R.3689 (last visited May 4, 2010). 

110. VIETNAM VETERANS MEMORIAL FUND, INC., Marketing Materials (on 
fi le with writer).

111. Id.

112. Magnum’s military background consists of being a graduate of 
the 1967 United States Naval Academy graduating class, United 
States Navy SEAL, Offi ce of Naval Intelligence offi cer, Vietnam 
War veteran who served three tours of duty, and Prisoner of 
War for three months with fellow serviceman Theodore Calvin 
(“T.C.”). Magnum was wounded three times in battle. He 
received the Purple Heart and Navy Cross for extraordinary 
heroism. In 1979, he resigned with the rank of Lieutenant. In 
1988, he reactivated with the Navy as a Lieutenant Commander. 
http://magnum-mania.com/Characters/Main_Characters.html 
(last visited May 4, 2010). While attending the Naval Academy, 
Magnum was a starting quarterback. His backup was Dorsey 
Bramlett, quarterback for the fi ctional New Jersey Blazers football 
team. Magnum, p.i.: One More Summer (CBS television broadcast, 
February 11, 1982). In the third season premiere, the sadistic 
Russian colonel (“Ivan”) who supervised Magnum and T.C. in 
their P.O.W. camp, comes to Hawaii to kill his former prisoners 
and mastermind an assassination of a Japanese prince. At the end 
of this two-hour episode, Magnum confronts Ivan with knowledge 
about Ivan’s post-war assassination jobs. He asks the question that 
Ivan used in the P.O.W. camp to torment his prisoners—“Did you 
see the sunrise?” Ivan responds, “Yes. Why?” The last shot of the 
scene freezes on Magnum shooting Ivan and the echoing sound 
of the gunshot. It leads us to presume Magnum’s shot was fatal. 
Magnum, p.i.: Did You See the Sunrise (CBS television broadcast, 
September 30, 1982).
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147. Kelly Interview, see note 130.

148. “No matter how many times I come here, it still gets to me. You 
look at a name. You have to look at a refl ection of yourself. You are 
among the fallen.” NCIS: SILENT NIGHT (CBS television broadcast 
Dec. 16, 2008).

 58,267 names appear on the wall. “The Department of Defense 
sets the criteria for and makes decisions about whose names 
are eligible for inscription on The Wall. The Vietnam Veterans 
Memorial Fund pays for the name additions and status changes, 
and works with the National Park Service to ensure long-term 
preservation and maintenance of The Wall.” Press Release, 
Vietnam Veterans Memorial Fund, Six Names To Be Added To 
the Vietnam Veterans Memorial, http://www.vvmf.org/541.cfm 
(last visited May 9, 2010). On May 4, 2010, the Vietnam Veterans 
Memorial Fund added six names to The Wall. “The six names 
being added this year meet the Department of Defense (DOD) 
criteria for addition to The Wall: all of the men died as a result of 
wounds sustained in the combat zone during the Vietnam War.” 
Id. Since the Vietnam Veterans Memorial debuted in 1982, it has 
added 328 names. Michael E. Ruane, Vietnam Veterans Memorial 
adds names of 6 service members, THE WASHINGTON POST, May 5, 
2010, http://www.washingtonpost.com/wp-dyn/content/
article/2010/05/04/AR2010050405268.html (last visited May 
9, 2010). “Names are added when it has been determined that a 
service member has died directly from combat-related wounds. 
Cancer victims of Agent Orange, and post traumatic [sic] stress 
suicides do not fi t the criteria for inclusion upon the Memorial. 
Some have calculated that it would take another two or more 
entire Walls to include all the names in those two categories 
alone.” The Vietnam Veterans Memorial: The Wall-USA, Name 
Criteria, http://thewall-usa.com/information.asp (last visited 
May 3, 2010). POW’s and MIA’s are also represented on the Wall. 
Approximately 1,200 names fall under these categories. Id.
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villa in Andros, the chalet at Innsbruck, the estate in Hawaii.” Id. 
The Hawaii estate used for the Robin’s Nest scenes is known as 
the Anderson Estate. Its actual size is three acres. Magnum Mania, 
Robin’s Nest, http://magnum-mania.com/Articles/Robins_Nest.
html (last visited May 4, 2010). The two-hour sixth season 
premiere Déjà Vu reveals that Robin Masters recently purchased 
a castle in England—Robin’s Keep. Magnum, p.i.: Déjà Vu (CBS 
television broadcast, September 26, 1985). 

121. Magnum, p.i.: J. “Digger” Doyle.

122. Magnum, p.i.: Going Home (CBS television broadcast, October 31, 
1985).

123. Id.

124. VIETNAM VETERANS MEMORIAL FUND, PRESS RELEASE.

125. OFFICE OF THE DEAN OF THE FACULTY, PRINCETON UNIVERSITY (Jean 
Labatut biography).

126. Jean Labatut Is Dead; Taught at Princeton, N.Y. TIMES, November 29, 
1986, http://www.nytimes.com/1986/11/29/obituaries/jean-
labatut-is-dead-taught-at-princeton.html (last visited May 4, 2010).

127. Jean Labatut, Architecture Professor at Princeton University, 
Address before the annual meeting of the Association of Collegiate 
Schools of Architecture: The Advanced Study of Architecture (May 
10, 1941) reprinted in THE ARCHI (November 1941).

128. PRINCETON UNIVERSITY, WORLD WAR II MEMORIAL BOOK, http://
infoshare1.princeton.edu/libraries/fi restone/rbsc/mudd/online_
ex/warbook/index.shtml (last visited May 4, 2010).

129. Id.

130. Telephone Interview with Brian Kelly, AIA, Associate Professor, 
School of Architecture, Planning, and Preservation, University of 
Maryland, College Park (February 26, 2010).

131. TALBOT HAMLIN, EDITOR’S NOTE, JEAN LABATUT, MONUMENTS AND 
MEMORIALS, Ch. 15, 3 FORMS AND FUNCTIONS OF TWENTIETH-CENTURY 
ARCHITECTURE 521 (Talbot Hamlin ed., Columbia University Press 
1952).

132. JEAN LABATUT, MONUMENTS AND MEMORIALS, in 3 FORMS AND 
FUNCTIONS OF TWENTIETH-CENTURY ARCHITECTURE 521 (Talbot 
Hamlin ed., Columbia University Press 1952).

133. Id. at 523.

134. Kelly Interview, see note 130.

135. Labatut at 525.

136. Kelly Interview, see note 130.

137. Labatut at 525.

138. Id. at 526.

139. Kelly Interview, see note 130.

140. Labatut at 528. 

141. Id. at 529.
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143. Id. at 532.

144. Id. at 533.
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