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In my fi rst column 
as Chair of our Section, I 
would like to look back and 
forward.

Back to thank my prede-
cessor, Phil Burke, and the 
members of the Executive 
Committee for all of their 
hard work and accomplish-
ments this past year.

Most signifi cantly, we 
conducted a survey of our 
Section membership to learn 

what was most valuable to them and what we could 
do to improve and to attract new members. State Bar 
President, Kathryn Madigan, a member of our Section, 
has adopted as one of her goals to increase Association 
membership 10% and Section membership 15% in the 
next three years. 

The survey also revealed interesting demographics 
about our Section members:

46% of our members are aged 56 and over, com-
pared to 25% for the State Bar overall. 

71% are 46 and over, compared to 46% for the State 
Bar. Our Section members are one-third female and 
two-thirds male. 

Substantive suggestions included requests for 
more advanced and for more basic CLE programs (we 
can and will do both!). Members also suggested great-
er opportunities to network. Reduced membership and 
program fees were requested for retired and student 
members. The results noted a need to provide more 

information about and greater use of the Section Web 
site. The Executive Committee is considering a number 
of strategies to implement the needs and suggestions 
of our members.

I would welcome any input and volunteers for 
activities and projects you think the Section should do. 
I would also like to remind you that all Section mem-
bers are invited to join Section committees that interest 
you. You can sign up at our Web site (www.nysba.org/
trusts) or write to me at NYSBA. There are generally 
three or four organized committee meetings each year. 
An effort is being made to permit participation via 
teleconferencing or Web conferencing. Our Newsletter 
is a popular item with members. Our Editor, Austin 
Wilkie, is always looking for interesting and informa-
tive articles. Consider submitting something for publi-
cation. We expect to include in future issues “threads” 
from our Web page list serve.

A Message from the Section Chair

Wallace Leinheardt
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Committee has been created under the leadership of 
our Treasurer, Betsy Hartnett. We are also considering 
the appointment of a “Budget Manager” as a semi-per-
manent position to review and formulate the Section’s 
budget in coming years. If you are interested in serving 
in that capacity, please communicate it to me.

Our Chair-Elect, Professor Ira Bloom, will be lead-
ing our goal to improve the Section by working with 
Committee Chairs to better organize the Executive 
Committee and in reviewing the Section’s outstanding 
legislative proposals.

Lastly—and my personal favorite goal—is for the 
Section to coordinate closely with the Offi ce of Court 
Administration in connection with the bill adopted 
last year which extended OCA’s E-fi ling Pilot Projects 
in Surrogate’s Courts, to Chautauqua, Queens, and 
Suffolk Counties, in addition to Erie County. Joseph 
LaFerlita is our new Chair of the Special Committee on 
E-Filing. We are looking for “beta testers” who practice 
in those counties to assist us. I hope that by the time 
you read this, Erie County Surrogate’s Court’s E-fi ling 
Project will be operational. Imagine someday complet-
ing Surrogate’s forms in HotDocs®—hitting a button 
and they’re fi led. 

I want to invite anyone interested in participating 
in any of the above activities to contact me at techair@
nysba.net, or just write me with your thoughts.

Wallace Leinheardt

Looking forward, I have set some goals (in no par-
ticular order) for ’08. 

One goal will be to increase membership, particu-
larly with younger members. We will make a greater 
effort to recruit 2nd- and 3rd-year law students and 
1st-year attorneys. We will be implementing a Mentor 
Program, connecting younger lawyers with experi-
enced attorneys. We expect to have a program about 
retirement and transition planning for attorneys and 
their clients. We will be making recommendations con-
cerning Practice Continuity—taking over a disabled or 
deceased attorney’s practice. The Executive Committee 
will also consider some form of a state-wide Will 
Registry database.

A second goal will be to review Mental Hygiene 
Law Article 81. A special subcommittee of the Elderly 
and Disabled Committee, headed by Robert Kruger, 
Anthony Enea and John Dietz, will examine how 
Article 81 can be improved upon, 14 years after its 
adoption. 

Another goal seeks to collaborate with the New 
York Bar Foundation in fi nding worthwhile projects to 
fund with the Section surplus. An ad hoc committee led 
by Past Chair Michael O’Connor, and including Past 
Chairs, Tim Thornton, Warren Whitaker and Colleen 
Carew has met and suggested possible programs for 
summer interns, subsidizing CLE programs, Section 
sponsorship of District-wide networking meetings, 
as well as other projects. As part of that process and 
in order to better manage Section fi nances, a Finance 

(paid advertisement)
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annuity trusts (CRATs); CRTs that pay a stated percent-
age (based on the annual fair market value of the CRT’s 
assets) are known as charitable remainder unitrusts 
(CRUTs). There are variations on these CRTs, such as 
NIM-CRUTs (Net Income with Makeup), NI-CRUTs 
(Net Income) and FLIP-CRTs. The administrative, tax 
and other rules regarding CRATs and CRUTs are simi-
lar; however, there are some differences. Thus, for the 
most part, we will discuss CRTs, except where the dif-
ferences are noteworthy. 

Several technical requirements also must be met 
before a trust can qualify as a CRT. For instance, the 
anticipated value of assets that pass to Charity at the 
end of the term must equal or exceed ten percent (10%) 
of the initial value of the trust assets. The majority of 
the rules are designed so that Charity will receive the 
benefi t of the assets remaining in the trust at the end of 
the term. 

Most often, the choice between a CRAT or CRUT 
depends upon the donor’s desires regarding distribu-
tions from the trust, as well as his or her outlook on the 
economy. If the donor wants a stable return, a CRAT is 
generally preferred since it yields a constant payout; if 
the donor believes that the assets will appreciate and 
wants to participate in the appreciation, then a CRUT 
is generally preferred since the annual payments will 
increase as the value of the portfolio increases.

Tax Benefi ts of CRTs

Assuming all of the technical requirements are met, 
the donor of a CRT established during life receives a 
federal income and gift tax deduction for the present 
value of the charitable interest. The deduction is subject 
to the same adjusted gross income (AGI) limitations 
applicable to all charitable gifts, depending upon the 
type of donated asset and the type of Charities antici-
pated to receive the property under the CRT. If a CRT is 
created at the time of one’s death, then the decedent’s 
estate would be entitled to an estate tax deduction. 

While the CRT itself is tax-exempt, annual distribu-
tions to the benefi ciaries during the term of the trust 
will likely have some tax characteristics depending on 
the activities of the trust.1

Donors of lifetime CRTs also receive potential 
economic benefi ts due to the tax-effi cient growth of as-
sets within the CRT. CRTs are generally exempt from 
federal income tax. This allows the trustee to sell ap-

The past several years have seen a decrease in 
the popularity of charitable remainder trusts (CRTs). 
Presumably, the reduction in the capital gains rates 
and the near-historic lows in the Section 7520 rate have 
been contributing factors.

With the pending sunset of the low capital gains 
rates and the ever-increasing possibility of a raise in 
rates by a Democratic-controlled Congress, the use of 
CRTs should increase. Last year Congress gave a push 
in that direction by changing the way CRTs are taxed 
when they incur unrelated business income. 

This article will review the general rules for CRTs, 
but will focus specifi cally on the change in the law that 
now permits CRTs to incur unrelated business income 
without jeopardizing the entire trust’s tax-exempt 
status. The change in law opens the door for trustees 
to consider trust investments that previously seldom, 
if ever, were incorporated into a CRT’s investment al-
location. These investments—hedge funds and private 
equity, among other alternative assets—have been 
embraced by many institutional clients and have been 
of increasing interest to sophisticated individual inves-
tors. As a result of the change in the law, opportuni-
ties also exist for funding CRTs with assets previously 
avoided at all costs. However, without fully under-
standing the nature and tax character of the anticipated 
return of a particular investment, the new rules can 
actually produce results that are more tax onerous than 
under the old law.

In General—Charitable Remainder Trusts
A charitable remainder trust is an irrevocable trust 

that pays a specifi ed amount (no less than 5% and no 
more than 50% of the value of the trust) of its assets 
each year to one or more non-charitable recipients for a 
specifi ed term, at the end of which the remaining assets 
in the CRT pass to one or more charitable organiza-
tions (Charity or Charities). It should be noted that the 
creator or donor of the CRT can be a Non-charity, but 
often is an individual. In typical CRTs, the donor would 
create a trust and retain a stream of payments for a 
specifi ed term and then, upon the expiration of such 
term, the Charity receives the remainder interest.

CRATs and CRUTs

There are two types of CRTs. CRTs that pay a fi xed 
amount (based on the initial fair value of assets trans-
ferred to the CRT) are known as charitable remainder 

New Excise Tax on Unrelated Business Taxable
Income of Charitable Remainder Trusts:
Pitfalls and Planning Opportunities
By Mitchell Drossman
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Because of this onerous provision, CRTs generally 
did not invest in any assets producing UBTI, unless 
such investment holdings were structured in a highly 
sophisticated manner. 

New Law
The 2006 Act modifi ed the old law by removing 

the loss of income tax exemption and, instead, im-
posing a new excise tax equal to the amount of the 
UBTI: in sum, a 100% tax on the CRT’s UBTI income. 
Accordingly, any net undistributed income is no longer 
subject to income tax.

Example 2: Using the same facts as in Example 1, 
under the new law, the UBTI would be taxed at 100% 
on its UBTI income, so that the CRT would pay $20,000 
in excise tax, but no income tax beyond that, for a net 
tax savings of $30,000.

Initial Funding Year—Signifi cance and New 
Opportunities

The change in the law is especially signifi cant, and 
perhaps more dramatic, at initial funding. Most CRTs 
are created by a donor who wants to sell a highly ap-
preciated asset without incurring current capital gains 
tax. Consider the following example under both the old 
and new law.

Example 3: Assume a donor has a highly appreci-
ated parcel of raw land, purchased some years ago for 
$500,000 but now worth $5 million. The donor could 
sell the land, and pay $675,000 ($4,500,000 at 15%) of 
capital gains tax.

For a number of reasons, the donor might also con-
sider forming a CRT, and contributing the land to the 
CRT prior to sale. The CRT would then sell the land, 
and the entire amount of capital gain would avoid im-
mediate taxation. But, under the old law, if the CRT 
later in the same tax year incurred even $1 of UBTI, 
then the CRT would lose its income tax exemption for 
that tax year, and the CRT would be liable for any capi-
tal gains tax. The amount of capital gain subject to tax 
would be reduced by the amount of capital gain actu-
ally distributed to the donor. If the CRT were paying 
the minimum required payout of 5%, this would mean 
that up to $250,000 of the capital gain (depending on 
funding date) would be paid out to the donor, reducing 
the CRT’s tax bill by $37,500 (15% of $250,000). The net 
tax to the CRT would still be $637,500 under the old law.

Example 4: Consider the same facts under the new 
law, and assume further that the CRT incurred $10,000 
in UBTI from investments made after the sale of the 
land. The entire $10,000 of UBTI would be taxed away, but 
none of the $4,500,000 capital gain would be subject to cur-
rent capital gains tax in the CRT, a net savings of $627,500. 

preciated trust assets without triggering an immediate 
capital gain. Thus, if a single appreciated asset such as 
real estate, or a non-diversifi ed portfolio with appreci-
ated assets, is transferred to a CRT, it allows the trustee 
to sell such assets and diversify the portfolio, without 
triggering an immediate capital gain.

Unrelated Business Taxable Income—A “Ding” 
of the Past

As mentioned above, CRTs are generally exempt 
from federal income tax. However, before the passage 
of the Tax Relief and Health Care Act of 2006 (2006 Act) 
and prior to its effective date of January 1, 2007, if the 
CRT had even $1 of unrelated business taxable income 
(UBTI), the trust would lose its tax exemption for that 
tax year. Congress changed this onerous rule in late 
2006 and passed a much more favorable and sensible 
rule. The new rule has opened up investment oppor-
tunities for CRTs, particularly with the use of so-called 
alternative investments (hedge funds, private equity, 
among others); created interesting opportunities for 
funding CRTs with partnerships conducting business; 
and created several pitfalls that could result in a more 
onerous tax than under the old laws. 

UBTI is taxable income derived from investments 
in trade or business activities held in pass-through 
entities, such as a publicly traded limited partnership 
interest in an operating business. Investments that use 
leverage or have been acquired through the use of le-
verage (technically known as debt-fi nanced property) 
will also produce UBTI. Hedge funds and rental real 
estate pose a particular risk of producing some UBTI.

Old Law
The old law eliminated the CRT’s federal tax-

exempt status for any year that the CRT generated 
UBTI, even $1, forcing the trust to pay tax on the entire 
amount of its net income for that year. As a result, the 
CRT would be taxed as a “complex” trust, with an al-
lowable DNI deduction for amounts required to be 
distributed to the benefi ciary. Any remaining income 
would be subject to income tax at appropriate trust tax 
rates. 

Example 1: A CRT has $5 million of investment as-
sets, consisting of $4.5 million of stocks and bonds and 
$500,000 of rental real estate. The stocks and bonds gen-
erate $340,000 of income and the real estate generates 
$60,000 of income, of which $20,000 is UBTI. The CRT 
is required to pay 5%, or $250,000, to its donor. Prior to 
the 2006 Act, the CRT would pay tax on its net undis-
tributed income of $150,000 ($400,000 of income less its 
DNI deduction of $150,000) due to the presence of only 
$20,000 of UBTI. At top marginal rates, the trust would 
owe approximately $50,000 in federal income taxes. 
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Alternative Investments: Hedge Funds and Private 
Equity (Potential UBTI-Producing Investments)

As noted above, UBTI-generating investments 
will no longer jeopardize a CRT’s tax-exempt status. 
Instead, an excise tax will be imposed equal to the 
UBTI in that particular year; that is, $1 of UBTI equals 
$1 of excise tax, which must be paid out of principal. 
The income so generated may also be distributed to the 
benefi ciary, who will be taxed on it at the benefi ciary’s 
income tax rates, as high as 35%, if ordinary income 
or short-term capital gain; or 15% if long-term capital 
gain. If incurred, UBTI effectively creates a double tax, 
once at the trust level, and next at the benefi ciary level. 
The CRT must complete Form 990-T in years it encoun-
ters UBTI.

CRT Investments with Income Derived 
Substantially From UBTI

An investment that generates all of its income in 
the form of UBTI should be avoided at all costs. The 
excise tax being 100% of the UBTI would result in no 
net earnings for the CRT. In essence, the investment is 
made on behalf of the government, as all its UBTI is 
turned over to the government in the form of excise 
taxes. Adding insult to injury, the benefi ciary may also 
be taxable on the UBTI since it fi nds it way into the 
four-tiered payout system. 

CRT Investments with a Portion of Income 
Derived From UBTI

Other investments, such as certain hedge funds 
and private equity investments may provide appropri-
ate investment diversifi cation while producing only 
a small percentage of its income as UBTI. While a 
thorough analysis of the potential implications of each 
investment should always be undertaken, hedge funds 
may now be an appropriate investment for CRTs. 

For instance, a hedge fund that produces $100,000 
of investment returns may result in only $10,000 of in-
come attributable to UBTI. In this author’s experience, 
there are some hedge funds that generate very small 
amounts of UBTI, as compared to their overall return. 
Even so, it is diffi cult to forecast the amount of UBTI, if 
any, from year to year. The actual amount of UBTI will 
be a function of the fund’s underlying investments and 
its use of leverage in pursuing its investment strategies. 
Nonetheless, most people think of an investment as 
either producing all or none of its income in the form of 
UBTI. The following is more likely the case: 

Assume a CRT with a value of $5 million is invest-
ed in a broadly diversifi ed group of assets, including 
30% in hedge funds and private equity investments. 
Also assume that the hedge funds and private eq-
uity generate $150,000 in short-term capital gains, of 
which $15,000 is attributable to UBTI (because of debt-

We can see that under the old law it was impera-
tive to avoid funding the CRT with an asset that could 
potentially produce UBTI, and also imperative to avoid 
reinvesting proceeds from the sale of the initial funding 
asset into any other assets that could produce UBTI.

New Opportunities for Funding CRTs with Business 
Interests / Hedge Funds

The new law also opens opportunities for funding 
CRTs with interests in family or other operating busi-
nesses held in partnership form. Opportunities also 
exist for funding CRTs with hedge funds and private 
equity interests. 

Assume a CRT in which the funding asset was a 
partnership interest in an active family business, and 
that the family business used debt-fi nancing in its op-
erations. As such, the asset would produce UBTI. Even 
without debt-fi nancing, the fact that the partnership 
operates a business unrelated to the exempt purpose of 
the CRT, the “pass-through” earnings from the partner-
ship would be considered UBTI to the CRT. Under the 
old law, if that asset were used to fund the CRT and 
the asset was held by the CRT for even a short time 
between funding and sale, it is likely that UBTI would 
be allocated to the CRT, causing it to lose its exemption 
from income tax for the entire year. Again, this would 
cause the entire amount of capital gain (less amounts 
distributed to the donor as part of the donor’s retained 
interest) to be subject to tax—a potentially disastrous 
result. 

Again, the new law provides signifi cant relief in 
that only the fairly small amount of UBTI allocated to 
the CRT between funding and sale would be subject to 
current tax in the CRT.

In sum, for the initial funding year the new law 
provides signifi cant relief by exposing only the UBTI, 
not the entire income of the CRT, to current taxation.

Income Tax Implications of Investments After 
Initial Funding
Should the change in the law give us reason to reexamine the 
composition of assets within an existing CRT? 

Just a few years ago, a glimpse into most trusts 
would have revealed little more than plain-vanilla 
domestic stocks and bonds. While many trusts are still 
limited to these traditional asset classes, new trends 
are emerging. Wealth-structuring experts are thinking 
more holistically than ever before. They are, for the fi rst 
time, combining state-of-the-art planning techniques 
with the most sophisticated investment strategies, and 
utilizing the full spectrum of alternative investments—
including private equity (venture capital, buyouts, 
distressed debt), private real estate, hedge funds, and 
capital markets strategies. 
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its unit value was determined based on the return of 
underlying endowment. After the initial ruling, several 
other universities followed suit. While this structure 
was novel and permitted the CRT to gain exposure to 
alternative asset classes, the IRS did note in the Rulings 
that the payments attributed to the increase in value 
of the units would be subject to ordinary income tax, 
thereby losing the potential for qualifi ed dividend and 
capital gain preferential treatment.

Conclusion
As a result of the recent changes, trustees and in-

vestment managers for CRTs need to rethink portfolio 
construction alternatives. Previously, the loss of the 
exemption from federal income tax for CRTs with even 
$1 of UBTI dictated that no potentially UBTI-producing 
investments should even be considered for CRTs. 
However, with the change in law, it may now be ap-
propriate to consider using investments that potentially 
cause UBTI, if their risk mitigation and return charac-
teristics are such that they outweigh the cost of the new 
excise tax and enhance the overall portfolio.

Endnote
1.  The funding order of distributions to the benefi ciary is a tax-

ineffi cient, four-tiered approach. Distributions must fi rst be 
made with monies taxed as ordinary income, then current and 
accumulated capital gains, then tax-exempt income, and fi nally, 
as a tax-free return of capital. This distribution system, set forth 
in IRC Section 664, and referred to as a worst in-fi rst out (WIFO) 
distribution structure, is as follows: (1) Ordinary income 
(ordinary dividends and/or interest); (2) Capital gains (short-
term gains are distributed prior to long-term gains; in current 
and prior years); (3) Tax-exempt income (in current and prior 
years); and (4) Corpus/Principal.

Mitchell Drossman is the National Director of 
Wealth Planning Strategies for U.S. Trust, Bank of 
American Private Wealth Management

The views expressed herein are those of Mitchell 
Drossman, National Director of Wealth Planning 
Strategies for U.S. Trust, Bank of American Private 
Wealth Management, as of November 1, 2007 and not 
necessarily refl ective of Bank of America Corporation 
or any of its subsidiaries. The information contained 
herein has been obtained from sources believed to be 
reliable. Although it is intended to be accurate, nei-
ther the author nor any other party assumes liability 
for loss or damage due to reliance on this material. 
Neither the information nor any opinion expressed 
represents a solicitation for the purchase or sale of 
any security. It does not purport to address the fi nan-
cial objectives, situation or specifi c needs of any indi-
vidual reader. Always consult with your independent 
advisor for fi nal recommendations and before chang-
ing or implementing any fi nancial, tax, or estate plan-
ning strategy. Alternative investments are intended 
for qualifi ed and suitable investors only and are 
speculative and involve a high degree of risk.

fi nanced activities within the hedge funds). As a result 
of the UBTI, the CRT will be hit with a $15,000 tax, pay-
able from principal. The $15,000 will also be added to 
the appropriate tier under the trust’s four-tier income 
tax accounting 

Of course, the previous illustration and the op-
portunities created by the change in the law beg the 
question: Do so-called alternative investments add 
enough gains to justify the friction created by the UBTI 
penalties? How should a CRT be invested after initial 
funding? If the investment returns are signifi cantly 
enhanced by allocating a portion of the portfolio to 
investments that produce a small amount of their re-
turns as UBTI, the UBTI-tax may be outweighed by the 
long-term investment performance. Conversely, if the 
investment risk is signifi cantly decreased by diversify-
ing the portfolio to include investments that produce 
a small portion of their returns as UBTI, the UBTI tax 
again may be outweighed by the long-term results of a 
well-diversifi ed portfolio. 

Investing in alternative investments is not new 
to CRTs. Even prior to the change in law, CRTs could 
gain exposure to such investments through the use of 
sophisticated planning, such as utilizing offshore hedge 
funds that block the receipt of UBTI. However, the use 
of this technique often raised complicated tax issues be-
cause many of the offshore hedge funds are character-
ized as passive foreign investment companies (PFICs) 
for US tax purposes. A PFIC is a foreign corporation 
with substantial passive income or such an entity own-
ing a substantial amount of assets which are held to 
produce passive income. Most foreign hedge funds, 
which are typically owned by foreign investors or US 
tax-exempt entities, are PFICs. The interaction between 
the income tax rules governing PFICs and CRTs is 
complicated and unclear at best and beyond the scope 
of this article. There is an effort in Congress to change 
the UBTI rules for certain investment partnerships. The 
proposed change would allow tax-exempt entities to 
directly invest in on-shore hedge funds and other in-
vestment funds without incurring UBTI. 

More recently, CRTs have gained exposure to al-
ternative investments through the use of structured 
investments designed to mimic the return of university 
endowments. Indeed, there have been several private 
letter rulings regarding UBTI in CRTs which have con-
tractual rights to investments tied to the returns of uni-
versity endowment funds. Presumably, the donors and 
benefi ciaries of CRTs wanted the stellar returns associ-
ated with university endowments (which resulted from 
investment acumen and a healthy exposure to alterna-
tive investments) in their CRTs. In order to facilitate 
such investments, the university’s endowment issued 
units to the CRT based on the value of the CRT’s funds 
“invested” in the endowment. While the CRT did not 
have a right to the endowment’s underlying assets, 
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(c) employed? Nature of employment? 
Salary? Is there a history of employment?

(d) Also, what is the benefi ciary’s level of 
education? Has the benefi ciary received 
any special training?

4. Where is the proposed benefi ciary presently re-
siding? What type of housing will the benefi cia-
ry need in the future (group home, institutional, 
living with family/renting an apartment)? Is the 
housing Federally subsidized?

5. What government benefi ts, if any, is the 
benefi ciary receiving (SSI/SSD/Medicaid 
Community/Institutional)? How long has the 
benefi ciary received these benefi ts?

6. What are the anticipated future needs of the 
benefi ciary?

7. Any potential sources of assets? Inheritance, 
family, siblings? Ask whether the trust benefi -
ciary is presently a named benefi ciary or a con-
tingent benefi ciary in a Will or Trust. 

It is important to explain to the client that the SNT 
is for non-basic needs; it is not a trust for basic needs, 
such as food, clothing and shelter. Explain to the client 
that the purpose of the SNT is to provide for the preser-
vation of funds that are permitted to be made available 
to a disabled person without affecting his or her eligi-
bility for government benefi ts such as Medicaid and 
SSI (Supplemental Security Income). It is also impor-
tant to explain to the client the federal standard for de-
termining that the benefi ciary of the SNT is a “disabled 
person” as required by statute. 

Under Federal law, a disabled person is defi ned as 
a person “unable to engage in any substantial gainful 
activity by reason of a medically determinable physical 
or mental impairment which can be expected to result 
in death or which has lasted or can be expected to last 
for a continuous period of not less than 12 months.”1 If 
one is receiving Medicaid or SSD, he or she is consid-
ered “disabled.”

II. Three Basic Types of Supplemental Needs 
Trusts

A. Third-Party SNT

1. A Third-Party SNT is a Trust created and funded 
by someone other than the disabled benefi ciary. It is 
generally created by a parent, grandparent or sibling. 
The disabled person does not provide the funds for a 
Third-Party SNT. Any other individual can fund this 

In my practice, and I suspect in many Elder Law 
practices, the focus is often upon the needs of a chroni-
cally ill elderly person and his or her spouse. It has 
been well documented in recent years that millions of 
“baby boomers” are “coming of age” and that their 
aging will have a signifi cant impact upon our medical 
and long-term-care infrastructure. However, one aspect 
of aging baby boomers that is often overlooked is the 
impact their aging will have on the care and well-being 
of any disabled children for whom they act as parents 
and caregivers. 

Unfortunately, it appears that little is being done to 
educate aging baby boomers as to what steps should be 
taken to provide for the future care and well-being of 
their disabled children.

Special Needs Trusts, also known as Supplemental 
Needs Trusts, play an important role in the planning 
for a disabled child. They are generally considered the 
legal centerpiece of a plan for a disabled person.

I. Pre-Drafting Issues and Analysis
When drafting a Supplemental Needs Trust (SNT), 

knowing that the benefi ciary of the trust is disabled is 
by itself not enough. It is important that the attorney 
prepare a checklist of questions and factors for assess-
ment. The following is a sample of the type of inquiry 
that needs to be made: 

1. Obtain biographical details as to the benefi ciary 
of the Trust. The age of the benefi ciary is an im-
portant factor to consider, especially when draft-
ing a Self-Settled SNT.

2. Obtain specifi c details as to the nature of the dis-
ability, and level of incapacity of the benefi ciary 
of the trust. Inquire as to whether the incapacity 
is physical or mental. Make inquiry as to the 
medications, if any, the benefi ciary is taking. Is 
the medication psychotropic? How long has the 
benefi ciary been disabled? Is the benefi ciary’s 
illness progressive? How long is the disabil-
ity anticipated to last? Is the illness medically 
recognized? 

3. What are the functional abilities and limitations 
of the proposed benefi ciary? For example, is the 
benefi ciary:

(a) able to cook, clean and attend to his or 
her own personal hygiene? Can the ben-
efi ciary handle his or her fi nances and live 
independently? 

(b) able to participate in decisions?

The ABCs of SNTs (Special Needs Trusts)
By Anthony J. Enea
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(d) Must have a payback provision. Upon the death 
of the disabled benefi ciary all remaining trust prin-
cipal and accumulated income must be paid back to 
Medicaid to reimburse Medicaid for all benefi ts paid 
to the disabled benefi ciary during the benefi ciary’s 
lifetime. Any funds left over may be paid to the named 
benefi ciary of the trust.

If the disabled benefi ciary is competent and has a 
parent or grandparent willing to be the creator, a court 
order is not required to create and fund a Self-Settled 
SNT. If the disabled benefi ciary is mentally incapaci-
tated, then regardless of the existence of a parent or 
grandparent a court order is required for the assets or 
income of the benefi ciary to be transferred to the SNT. 
If the disabled person is competent and has no parent 
or grandparent, a court order is required.

Court orders are normally obtained within an 
Article 81 Guardianship (it can be a single transaction 
guardianship) or, if the matter involves an inheritance 
or if funds are received by a developmentally disabled 
or mentally retarded person, then it is obtained within 
a 17A proceeding in the Surrogate’s Court.

C. Pooled Self-Settled SNT

A Pooled Self-Settled SNT is one that must be 
managed by a non-profi t organization. For example, 
the United Jewish Appeal and the New York State 
Association of Retarded Citizens sponsor such Pooled 
Trusts for disabled persons. 

All of the funds transferred are pooled in a single 
trust, but a separate account is established for each 
individual benefi ciary. The benefi ciary can be under or 
over the age of 65. However, if the benefi ciary is over 
the age of 65 there is a penalty period for assets trans-
ferred to the Pooled Trust for Medicaid nursing home 
benefi ts. These trusts are usually utilized where there is 
no family member to act as a trustee or when the ben-
efi ciary is over age 65.

Depending on the terms of the Pooled Trust, the 
disabled person may be able to specify how the remain-
ing balance of his or her account is to be distributed 
upon his or her death. However, these funds would 
also be subject to a payback to Medicaid. If the balance 
on death is retained by the Pooled Trust, then Medicaid 
is not entitled to a payback of the benefi ts paid.

Pooled Trusts play an important role when the 
disabled benefi ciary has fi xed income that exceeds the 
monthly amount permitted by the Medicaid home 
care program. For example, if a Medicaid home care 
applicant has income in excess of the permitted $700 
per month for the year 2007, he or she is allowed to 
contribute this excess income to a Pooled Trust. The 
trust will then pay the disabled benefi ciary’s household 
expenses, such as mortgage, rent and taxes, which the 
benefi ciary would not be allowed by Medicaid to pay. 

type of trust for a disabled benefi ciary without af-
fecting the benefi ciary’s entitlement to government 
benefi ts.

It is important to note that the SNT can be inter 
vivos or testamentary. The spouse of a disabled benefi -
ciary or the parent of a minor disabled benefi ciary can-
not create and fund an inter vivos SNT and secure the 
protections under EPTL 7-1.12 for government benefi ts. 
However, the spouse or parent can fund and create a 
testamentary trust for the disabled benefi ciary. 

All too often we tend to think of SNTs as inter vivos 
trusts. However, their use in testamentary documents 
such as a Will should be given consideration. 

In In re Escher,2 ultimately codifi ed at EPTL 7-1.12, 
the Bronx County Surrogate’s Court held that a tes-
tamentary trust established by parents of a disabled 
daughter which provided that the principal was to be 
used only for the “necessary support and maintenance” 
of the daughter was protected from the claim of New 
York State for reimbursement of the amount it had paid 
on behalf of the daughter. The Court found that the 
testator had intended that the principal be used for the 
daughter during her lifetime. 

It should also be noted that the funding of a Third-
Party SNT has Medicaid planning benefi ts for the 
grantor of the trust. The transfer is considered an ex-
empt transfer. Thus no period of ineligibility is created.3

B. Self-Settled or First-Party SNT

Self-Settled Trusts are authorized by the Omnibus 
Budget Reconciliation Act of 1993 (OBRA93). These are 
SNTs funded with a disabled benefi ciary’s own funds, 
or funds to which the benefi ciary is entitled, such as a 
personal injury award or inheritance. In order for the 
disabled benefi ciary to establish and fund a Self-Settled 
SNT, the benefi ciary must establish the following: 

(a) Must be disabled (proof of SSI or SSD is gener-
ally suffi cient);

(b) Must be under the age of 65 (as of the date the 
assets are transferred to the Trust);

(c) Must be established for the benefi t of the dis-
abled benefi ciary, by a parent, grandparent, guardian 
or court. Once established it may be funded by the 
disabled benefi ciary. If the disabled benefi ciary has no 
parent or grandparent, it will be necessary to obtain 
a court order, pursuant to Article 81 of the Mental 
Hygiene Law or SCPA 2101 and 202. The transfer of 
a disabled benefi ciary’s funds to the Self-Settled SNT 
creates no look-back period or ineligibility period for 
Medicaid nursing home benefi ts, so long as the dis-
abled benefi ciary is under the age of 65 at the time the 
gift to the trust is made.
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the drafting and implementation of a Self-Settled SNT 
and the benefi ciary’s future care plan. For example, the 
benefi ciary can be made a member of an advisory com-
mittee to the trustees.

It is also important to know what government ben-
efi ts programs will support the benefi ciary. Will it be 
institutional or non-institutional? This will provide the 
attorney draftsman with an idea of how trust assets can 
be used and the specifi c terms to be contained in the 
trust, as well as how to prepare an additional memo to 
the trustees about their use.

For example, a severely developmentally disabled 
individual residing in a group home may have more 
predictable needs than an individual suffering from a 
psychiatric illness who resides in Federally subsidized 
housing and is receiving outpatient mental health ser-
vices. The latter individual will most likely be receiving 
SSI, and any distributions for food or shelter by the 
trustee of the SNT will affect the SSI coverage.

On the other hand, an individual in a group home 
may be receiving basic community Medicaid without 
SSI, so the trustee may be free to use trust funds to sup-
port a reasonable housing arrangement and provide 
other necessities that will enhance the benefi ciary’s 
ability to reside in the community.

It is important to consider the functional level of 
the benefi ciary, that is, the benefi ciary’s ability in an 
advisory capacity to participate in decisions regarding 
trust expenditures and management. 

V. Sole Benefi ts Trust
Finally, it should be noted that a new special type 

of SNT has been gaining increased popularity. A Sole 
Benefi ts Trust (“SBT”) is a special type of Third-Party 
Trust. It is not counted as an available resource to the 
trust benefi ciary for purposes of determining the ben-
efi ciary’s Medicaid and SSI eligibility so long as it is set 
up as a Third-Party SNT. The third party funding an 
SBT may do so without incurring a transfer penalty for 
purposes of his or her own eligibility for Medicaid and 
SSI.

An SBT is often used when a plaintiff who settles 
a claim or suit wants to set aside funds from the settle-
ment to provide for a disabled friend, child or grand-
child, while still preserving his or her own eligibility 
for Medicaid or SSI.

An SBT must meet all of the Third-Party SNT re-
quirements. It must provide that the benefi ciary is the 
only person who will benefi t from the funds in the 
trust, presently and at any time in the future. The trust 
must also provide that the assets in the trust will be 
spent or distributed in a manner that is “actuarially 
sound.” Assets are to be distributed each year in an 

The Pooled Trust in many cases allows the benefi ciary 
to remain at home and still be eligible for Medicaid 
home care. 

III. General Drafting Considerations for SNTs
The following are some provisions to consider in-

cluding in an SNT:

(a) Make specifi c reference in the instrument to 
the fact that the trust is intended to comply with In re 
Escher. 

(b) Make specifi c reference in the instrument to 
the fact that the trust is intended to comply with EPTL 
7-1.12. 

(c) Provide that the trust corpus is to be used on 
behalf of the disabled individual to “supplement” and 
“not supplant” government benefi ts such as Medicaid 
and SSI, and that the funds are not to be used for basic 
needs such as food, clothing and shelter. However, it 
is still important to give the trustee the power to make 
distributions to meet the benefi ciary’s basic needs 
(food, clothing and shelter), even if it will diminish or 
impair the benefi ciary’s receipt of government benefi ts. 
This is commonly referred to as the “Notwithstanding 
Consequent Effect” provision of an SNT.  

Third-Party Trusts should also provide that the 
trustee has the full and absolute discretion to pay out 
principal and income. However, the use of an ascertain-
able standard such as “for health, education, mainte-
nance or support” should be avoided. 

IV. Drafting Considerations for Court 
Approval of SNT

When requesting that the court approve an SNT, 
the Petition to the Court seeking such approval should 
articulate the following:

(a) Disabled benefi ciary’s life expectancy and life 
care plans;

(b) Projected growth of funds;

(c) Estimate of how long the funds will last.

With respect to court-ordered SNTs, different 
courts have different drafting requirements.4 In In re 
Morales, the Court offered a model SNT to be used in 
New York City. The Department of Social Services must 
be notifi ed when a court-ordered Self-Settled SNT is 
being requested.

In drafting an SNT, it is important to be familiar 
with the benefi ciary’s specifi c disability. For example, 
the needs of a competent physically disabled non-
elderly benefi ciary will be different than those of some-
one who is mentally incapacitated and physically dis-
abled. The competent physically disabled benefi ciary 
can be actively involved in the decisions concerning 
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limited to the amount of proceeds meant to compensate 
the recipient for medical costs, and not for damages for 
pain and suffering, lost wages and loss of future earn-
ings. This rule also applies to a personal injury settle-
ment or award to a minor. 

In Ahlborn, there was an agreement apportioning 
the settlement between medical costs and other dam-
ages, but the Court held the result would be the same 
for a judicially allocated settlement or a jury award, 
which establishes liability for both medical care and 
other kinds of damage.

Prior to Ahlborn, the rule in New York was that a 
valid Medicaid lien may be enforced against the entire 
amount of a personal injury settlement, award or ver-
dict before the proceeds are transferred into an SNT.6 

VII. Conclusion
The use of a properly drafted Special Needs Trust 

will help give the parents of a non-elderly disabled 
child a level of comfort in knowing that they have 
taken a signifi cant step in assuring the future care and 
well-being of their child. It is truly the cornerstone of 
any planning for a disabled person. 
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amount that is calculated to deplete the trust within the 
benefi ciary’s remaining life expectancy.

A Sole Benefi ts Trust does not have to meet the 
“actuarially sound” requirement if it is an exempt SNT 
or Pooled Trust under OBRA93 and the Foster Care 
Independence Act of 1999 (FICA). However, it would 
then lose its primary advantage over an OBRA93 and 
FICA exempt trust in that it does not need to be cre-
ated by a court, parent, grandparent or legal guardian 
of the benefi ciary, and is not required to contain a state 
payback provision. It is recommended that an SBT be 
actuarially sound in order to maintain its fl exibility. It 
need only provide that a minimum amount be paid to 
the benefi ciary that will deplete the trust over the ben-
efi ciary’s life expectancy.

An SBT can be funded with a lump sum or an an-
nuity. However, it must be fully funded before the 
benefi ciary reaches the age of 21. It is administered in 
the same manner as a Third-Party SNT to preserve the 
benefi ciary’s eligibility for Medicaid or SSI. Any third 
party can transfer funds to a Sole Benefi ts Trust.

Where the benefi ciary’s ability to qualify for 
Medicaid or SSI is not a concern, the SBT can be admin-
istered to provide for the benefi ciary’s general health, 
education, welfare, support, maintenance and comfort, 
so long as the trust is created for the grantor’s blind, 
disabled or minor child, or for any other disabled in-
dividual under age 65, and the trust meets the SBT re-
quirements. The grantor’s transfer of assets to fund the 
trust will not subject the grantor to a Medicaid transfer 
penalty.

Where there is a concern about Medicaid or SSI 
eligibility, neither the plaintiff, the benefi ciary, nor 
the spouse of the plaintiff or benefi ciary may act as 
a trustee. Otherwise, the assets in the trust would be 
considered an available resource, and adversely affect 
Medicaid and SSI eligibility. If the benefi ciary’s eligibil-
ity for Medicaid and SSI is not an issue, the benefi ciary 
or the benefi ciary’s spouse could act as trustee.

VI. Effect of Medicaid Lien on Funding
of an SNT

The U.S. Supreme Court’s decision in Arkansas 
HHS v. Ahlborn5 had a dramatic impact on the law gov-
erning Medicaid liens and the funding of SNTs.

Under Ahlborn, when a Medicaid recipient receives 
a personal injury settlement following the payment by 
Medicaid of medical costs, the Medicaid lien amount is 
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appointed by the government. As a result of the 
Committee’s recommendations, the tax law was 
changed to include trusts. The Taxation of Trusts Law 
that went into force on 1 January 2006 is designed, 
among other things, to prevent evasion of taxes by resi-
dents of Israel through tax planning based on trusts. 
In order to achieve this goal, an important part of the 
legislation is devoted to the reporting requirements of 
the different components of a trust—settlor, trustee and 
benefi ciary. 

Types of Trusts in Israel
The new trusts taxation law presents four types of 

trusts:

• A trust of residents of Israel: A trust in which the 
settlor is an Israeli resident and at least one ben-
efi ciary is an Israeli resident;

• A foreign benefi ciary trust: A trust in which the 
settlor is an Israeli resident and in which there is 
no benefi ciary who is an Israeli resident;

• A foreign settlor trust: A trust created by a for-
eign resident;

• A trust by will: A trust by virtue of a will of a 
resident of Israel. This type of trust will be classi-
fi ed for reporting purposes as a trust of residents 
of Israel or as a foreign benefi ciary trust. 

While the fi rst two types of trusts represent an 
attempt by the Israeli Tax Authority to regulate the 
taxation of trusts that were established by residents 
of Israel and to prevent tax evasion, the third type, a 
foreign settlor trust, represents an attempt to create in 
Israel the conditions that will attract foreign residents 
to use Israel as a base for their activities. Unfortunately, 
phrasing problems in the legislation make obscure a 
number of reporting requirements that are imposed 
on such trusts. This obscurity can at present only be 
solved through discussions with the Tax Authority, 
which is currently working on regulations and direc-
tives that will clarify its position. 

The Reporting Requirements

Settlor

In all types of trusts the settlor is required to sub-
mit an annual report in the year in which he or she 
created the trust and in every year in which he or she 
granted a trustee an asset or an income. The law is ar-
ticulate in a manner that also imposes this requirement 
on a foreign settlor. The Tax Authority is expected to 

Introduction
In 2008 Israel will celebrate its sixtieth anniver-

sary. Since independence in 1948, Israel has created 
its own legislation, integrating it where appropriate 
with the older laws of English common law, traditional 
Jewish law and the occasional vestige of Ottoman law. 
Although signifi cant remnants of English common law 
are extant in important fi elds, Israel can today be prop-
erly said to have adopted its own modern, indepen-
dent, legal system. 

The Israeli legislature has passed many new laws, 
particularly in the area of civil law, known as a codi-
fi cation. Most of these laws, while independent acts 
of the Knesset (the Israeli parliament), have roots in 
western legal systems. For instance, most of the body 
of commercial law, as well as the laws relating to con-
tracts and to real property, are based on European legal 
systems. 

Concurrently, one may fi nd in modern Israeli leg-
islation institutions from the modern Anglo American 
world, such as the recent additions to the Companies 
Ordinance dealing with liability of directors and pro-
tection of investors in public companies. Other laws re-
fl ect modern economic and legal concepts that evolved 
out of the European Union and its institutions, such as 
the Value Added Tax Law. 

Israel’s tax legislation includes the Income Tax 
Ordinance (the basic tax law). Until 2003, the Income 
Tax Ordinance stipulated that income was subject to 
tax if it accrued in, was derived from, or was received 
in Israel—territorial taxation. In 2003 the law changed 
from territorial to worldwide income.

Because of its common law heritage, Israel has al-
ways recognized the concept of the trust. The Law of 
Trust, as its name suggests, introduced and regulated 
various forms of trusts resembling the Anglo American 
model, although the general applicability of this law 
is much wider. Israeli law defi nes a trust as the duty 
imposed on one party to hold or otherwise deal with 
assets under his control for the benefi t of another party 
or for some other purpose.

A trust has no necessary form, and no particular 
procedure is necessary to form a trust that falls within 
the law. A trust may cover any situation in which some-
one has the power to deal with property, not for his or 
her own benefi t, but for the benefi t of someone else.

It should be noted that between 2003 and 2006 
there was doubt regarding the taxation of trusts 
in Israel and thus a special Trusts Committee was 

Israel: Reporting Regulations under the New Law
for the Taxation of Trusts in Israel
By Alon Kaplan and Shai Dover
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she received a distribution from the trustee (monetary 
or a monetary equivalent) which is greater than NIS 
100,000 (at this writing approximately $25,000) and re-
gardless of whether the distribution is taxable in Israel 
or not. The law is obscure since it imposes the report-
ing requirement on every benefi ciary in the world. The 
Tax Authority will probably clarify its position on this 
subject in a forthcoming directive, as well as in the case 
of a foreign settlor. 

In the submitted report, the benefi ciary is required 
to include details about the distribution received. 

Conclusion
Trustees of a trust settled by residents of Israel and 

trustees of a trust settled by foreign residents with in-
come or assets in Israel are required to fi le an annual 
report. This requirement is also obligatory for foreign 
trustees who act in trusts settled by Israeli settlors. 
Israeli settlors and Israeli benefi ciaries are required to 
fi le an annual report if several conditions are met. 

There is a desire in Israel to create a fi nancial center 
for the management of trusts by Israeli trustees. The 
new law includes a number of innovations for en-
couraging the development of trust activities in Israel. 
One of these is that the residence of the trustee has no 
bearing on the tax liability of the trust and therefore an 
Israeli trustee can act for a foreign settlor trust without 
making the trust liable for Israeli tax. We are now wait-
ing for the detailed regulations (secondary legislation) 
to be published in order to ensure that the reporting 
regulations and the special new rules for encouraging 
trustee activities in Israel indeed achieve these goals.
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clarify its position on this subject in a coming directive. 
In this report the settlor must identify the trustee, the 
protector and the benefi ciaries, as well as their state(s) 
of residency. An Israeli settlor who creates a “foreign 
benefi ciary trust” must submit a declaration in the year 
of creation in which he or she declares that there is no 
Israeli resident among the benefi ciaries. As well, no 
such benefi ciary can be added in the future. 

Trustee

A trustee will be required to submit an annual re-
port in Israel in the following cases:

1. A trustee of a trust of residents of Israel is re-
quired without exception to submit an annual 
report.

2. A trustee of a foreign resident benefi ciary trust is 
entitled to receive some reporting relief if he or 
she has no income and assets in Israel but is ob-
ligated to submit a special declaration each year. 
In the declaration he or she will declare that the 
trust fulfi lls the conditions for its existence as a 
foreign benefi ciary trust. Should the person fail 
to submit the declaration, the trust will be con-
sidered as taxable in Israel, and other sanctions 
will be imposed. 

3. A trustee of a foreign settlor trust is required 
to report only in a case in which during the tax 
year the trust had an income in Israel or an asset 
in Israel. The tax authority has not yet formally 
clarifi ed whether it will consider interest from 
an Israeli bank account as income, or an account 
in an Israeli bank as an asset, for the purpose of 
imposing a requirement for reporting. 

The reporting requirements imposed on a trustee 
completely ignore the question of the residency of the 
trustee himself. The requirements are imposed in the 
same manner on a trustee who is a resident of Israel 
and on a trustee who is a foreign resident. The residen-
cies that are relevant to the reporting requirements 
are the residency of the settlor and the residency of 
the benefi ciary. Since the issue of reporting in Israel is 
complex (as is the associated bureaucracy), it can be ex-
pected that foreign trustees will employ the assistance 
of local professionals in order to complete their obliga-
tions to the Israeli Tax Authority. 

In the annual report, the trustee must report the 
details of the settlor, the details of each one of the ben-
efi ciaries, the dates of distributions and the details of 
the assets that were distributed. At this writing, the 
form and extent in which the trustee of every trust will 
be required to report the income and assets of the trust 
itself have not been clarifi ed. 

Benefi ciary

A benefi ciary in every type of trust is required to 
submit a report annually if during the tax year he or 
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determine his usual course of practice. Unsatisfi ed with 
the production by the decedent’s lawyer and his fi rm, 
the widow moved to have them held in contempt.

The Surrogate denied the widow’s request for the 
billing records relating to estate planning for decedent 
because they are irrelevant to the validity of the pre-
nuptial agreement. Similarly, pre-nuptial agreements 
prepared for other clients are irrelevant to the ques-
tion of the validity of the agreement between decedent 
and widow and are protected by the attorney-client 
privilege.

Finally, all billing records pertaining to the pre-
nuptial agreement and all existing and deleted records 
pertaining to the agreement are relevant to the instant 
proceeding, and the court allowed discovery of records 
on the hard drive of the law fi rm’s computer by a com-
puter forensic expert to be selected by the fi rm, with 
the costs to be paid by the widow. The documents ex-
tracted from the hard drive are to be submitted in hard 
copy to the court for determination of any objections 
raised by the law fi rm. In re Maura, 17 Misc. 3d 237, 842 
N.Y.S.2d 851 (Sur. Ct., Nassau Co. 2007)

Jurisdiction; Court Lacked Personal Jurisdiction over 
Trust

In a proceeding to obtain judicial approval of 
the executor’s accounting of decedent’s estate, the 
Department of Social Services claimed assets in an ir-
revocable trust based on the decedent’s undisputed 
implied contract to pay DSS for her husband’s nursing 
home care. Although the decedent retained a life estate 
such that it was a testamentary substitute for elective 
share purposes, the Appellate Division affi rmed the 
Surrogate Court’s decision that personal jurisdiction 
had not been obtained over the trust. In re Estate of 
Tomeck, A.D.3d, 846 N.Y.S.2d 893 (3d Dep’t 2007)

TRUSTS

Diversifi cation; Failure to Diversify Holdings in 
Closely Held Family Corporation Does Not Violate 
Prudent Investor Act

Benefi ciaries of two testamentary and one lifetime 
trust objected to accountings by the respective trustees, 

FIDUCIARIES

Surety Bond; Cost of Surety Bond May Be Charged 
Solely Against Share of Distributee Who Did Not 
Consent to Dispensing with Bond

In two separate administrations, only one of nu-
merous distributees refused to waive the posting of a 
surety bond by the administrator. The Surrogate held 
that in both cases the cost of the bond would be as-
sessed only against the share of the non-consenting 
distributee. Noting that only the non-consenting dis-
tributee could benefi t from the bond, the court found 
that it would be fair to charge the cost of the bond only 
against the share of the person who refused to consent 
to dispensing with the bond. The Surrogate then con-
cluded that the relevant statutes did not prohibit such 
an allocation of the expense. Nothing in Article 8 of the 
SCPA deals with the source of payment of the premium 
charged for the bond and EPTL 11-1.1(b)(22) merely au-
thorizes the fi duciary to pay the cost of the bond from 
the property of the estate. The legislative history of the 
EPTL section only indicates that the payment of estate 
expenses is subject to the power of the court to make 
a full and equitable disposition of the matters before 
it (SCPA 201(3)). The court, therefore, has authority to 
charge the cost of the bond against the share of the dis-
tributee whose interest is protected by the bond. In re 
Estate of Dossie, 16 Misc. 3d 442, 842 N.Y.S.2d 259 (Sur. 
Ct., New York Co. 2007)

PROCEEDINGS

Discovery; Electronic Discovery by Cloning Hard 
Drive Allowed to Discover Relevant Deleted Records

In an action to determine the validity of widow’s 
exercise of her right of election, the widow moved for 
discovery of records of the law fi rm which prepared 
the pre-nuptial agreement between the widow and 
the decedent. In the course of discovery the widow 
requested access to the business computers of the law 
fi rm that represented decedent in the preparation of 
the pre-nuptial agreement in order to obtain all exist-
ing and deleted records pertaining to the agreement 
and the decedent’s estate planning—including billing 
records, and sample copies of other pre-nuptial agree-
ments prepared by the decedent’s attorney—in order to 

Recent New York State
Decisions

By Ira Mark Bloom and William P. LaPiana
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Division affi rmed. The will was drafted by an attorney 
who testifi ed that testator signed the will in his pres-
ence, but declined to complete the execution at that 
time and indicated that she would procure witnesses 
herself. When offered for probate the will bore the 
signatures of three witnesses, but their testimony was 
confused, and in some instances self-contradictory on 
whether or not the testator fulfi lled the publication re-
quirement of EPTL 3-2.1(a)(3). Although it is suffi cient 
to substantially comply with the requirement, and 
the existence of an attestation clause in the will raises 
presumption of due execution, the inconsistencies in 
the witnesses’ testimony was suffi cient to support the 
Surrogate’s decision. The court ends its opinion with 
the suggestion that the best practice “is to discourage 
clients from executing a will outside the attorney’s of-
fi ce, or at the least, without the supervision of an attor-
ney.” Otherwise, the testator should be given a detailed 
written memorandum on the procedures to be fol-
lowed to insure proper execution of the will. In re Falk, 
A.D.3d, 845 N.Y.S.2d 287 (1st Dep’t 2007)

Substitute Executor; Selection of Substitute 
Executor by Testator’s Designee Receives Same 
Deference as Selection by Testator

Testator nominated his attorney as executor and 
authorized the attorney to designate his successor. 
After testator’s death, attorney declined to qualify 
and nominated testator’s widow to serve in his place. 
Testator’s child by a previous marriage objected. In 
what the Surrogate describes as a case of fi rst impres-
sion, the court held fi rst that the authority to name a 
successor encompasses the authority to name a substi-
tute, and that a nomination by person selected by the 
testator is entitled to the same high level of deference 
given the selection of an executor directly by the testa-
tor. In re Greenspon, 17 Misc. 3d 586, 842 N.Y.S.2d 701 
(Sur. Ct., New York Co. 2007)

Ira Mark Bloom is Justice David Josiah Brewer 
Distinguished Professor of Law, Albany Law School. 
William P. LaPiana is Rita and Joseph Solomon 
Professor of Wills, Trusts and Estates, New York Law 
School.

Professors Bloom and LaPiana are the current 
authors of Bloom and Klipstein, Drafting New York 
Wills (Matthew Bender) (Bloom as principal author; 
LaPiana as contributing author).

alleging that the trustees violated the prudent investor 
act (EPTL 11-2.3) by failing to diversify trust invest-
ments. The Appellate Division affi rmed the Surrogate’s 
dismissal of all objections. The concentrated investment 
was stock in a closely held corporation with an “un-
usual capital structure” under which the shareholders 
with voting rights who could make the decision to sell 
the corporation would not receive the proceeds of a 
sale which would be paid to holders of a second class 
of stock. This structure made the corporation especially 
unmarketable. In addition, the testamentary trustee’s 
decision not to diversify was based on a proper consid-
eration of other factors, including the fi nancial situation 
of the corporation, the tax consequence of selling very 
low basis stock, the considerable dividends, and the 
desire of the creators of the trusts to keep ownership 
of the corporation in the family through the use of the 
trusts. 

Shortly after the enactment of the prudent inves-
tor act, the trustee of the lifetime trust received an offer 
from the corporation to purchase the trusts shares at 
“a heavily discounted price.” The trustee’s decision to 
reject the offer was reasonable, as was its conduct in 
regularly exploring the market for the stock as well as 
its reliance on the corporation’s own fi nancial reports. 
In re Hyde, 44 A.D.3d 1195, 845 N.Y.S.2d 833 (3d Dep’t 
2007)

Successor Trustee; Public Administrator May Act as 
Successor Trustee of Lifetime Trust

Decedent’s will poured over her probate estate of 
less than $20,000 to a lifetime trust of which the dece-
dent was trustee. None of the persons nominated as 
executor or as successor trustee was willing to qualify. 
The Public Administrator fi led an application to be ap-
pointed successor trustee. The Surrogate granted the 
application after analyzing the relevant statutes, fi nd-
ing that they do not prohibit the Public Administrator 
from becoming successor trustee in this situation, and 
determining that historically the Public Administrator 
was expressly authorized to administer testate estates. 
In the absence of any explanation of the omission of 
testate estates from later versions of the relevant stat-
utes and the need to deal with “orphaned” trusts, the 
court concluded that the legislature “implicitly con-
templated that the Public Administrator may serve as 
a default trustee.” In re Simmons, 17 Misc. 3d 161, 844 
N.Y.S.2d 598 (Sur. Ct., New York Co. 2007)

WILLS

Due Execution; Proponent Fails to Carry Burden 
of Proving Due Execution Because of Confl icting 
Testimony on Publication

The Surrogate denied probate of decedent’s al-
leged will for lack of due execution and the Appellate 
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After an evidentiary hearing on the matter, the 
court concluded that disqualifi cation was required. The 
evidence at the hearing revealed that the decedent’s 
nephew had a long-standing relationship of hostility 
with the fi duciary’s counsel as a result of prior conser-
vatorship proceedings in which counsel was involved 
in regard to the nephew’s late aunt. Counsel opposed 
the nephew at every turn, failed to communicate with 
him as to the progress of the matter, and was a detri-
ment to his interests. Further, the record revealed that 
counsel failed to fulfi ll their duty to distribute assets to 
the nephew which rightfully belonged to the estate of 
his late aunt, despite his status as fi duciary of that es-
tate. The named executor under the decedent’s will de-
scribed his relations with the nephew as “combative.”

Based upon the foregoing, the court concluded that 
to appoint the named executor as fi duciary would sub-
ject the estate in pointless and protracted litigation. The 
court opined that while a testator’s choice of fi duciary 
is to be accorded deference, it cannot be at the expense 
of the testator’s testamentary plan. Under the circum-
stances, the appointment of the named fi duciary would 
cause the estate to expend signifi cant sums on legal 
fees, an expense that the decedent certainly did not 
intend. Accordingly, given the excessively hostile and 
bitter relationship between the decedent’s nephew on 
the one hand, and the named fi duciary and her counsel 
on the other, the court disqualifi ed the named executor 
from serving in that capacity.

In re Venezia, N.Y.L.J., 11/14/07, p. 27 (Surr. Ct., 
Kings Co.) (Surr. Torres).

IRA
In a contested accounting proceeding, the de-

cedent’s wife and executor of his estate moved for 
summary judgment dismissing the objections of the 
decedent’s children from a prior marriage to certain 
distributions from an IRA and investment accounts 
which named the wife as benefi ciary. The objectants 
maintained that the decedent’s execution of a will that 
created trusts for the lifetime benefi t of the wife with 
the children as remaindermen effectively revoked the 
benefi ciary designations, and therefore, a constructive 
trust on the assets was required.

Attorney Disqualifi cation
Defendants moved to disqualify plaintiff’s coun-

sel on the grounds of confl ict of interest, arguing that 
plaintiff’s counsel had represented one of the defen-
dants in the formation of three joint ventures, and con-
tinued, at some level, to represent one of the ventures. 
Plaintiff’s counsel argued that the defendant was a 
vicarious client and that disqualifi cation was unwar-
ranted inasmuch as the matters in which representation 
was provided were not “substantially related” to the 
subject matter of the pending litigation. The court de-
nied the motion.

In reaching this result, the court acknowledged the 
rule that where an attorney represents a client, the at-
torney is not per se disqualifi ed from concurrently rep-
resenting a party adverse to the client, where the client 
is not directly represented by the attorney but is instead 
“vicariously” represented through a related entity. In 
the case of vicarious representation, the standard is the 
substantial relationship test normally applied to prior 
representations. Under such circumstances, a party 
seeking to disqualify an attorney or a law fi rm on the 
ground of prior representation must establish (1) the 
existence of a prior attorney-client relationship, and (2) 
that the former and current representations are both 
adverse and substantially related.

Applying the foregoing criteria, the court found 
that the defendant was not a direct client of plaintiff’s 
counsel, but at most, a vicarious client through its own-
ership interests in one of the joint ventures. Moreover, 
the court held defendants had failed to demonstrate 
that the subject matter of the action was related to the 
subject matter of the fi rm’s prior representation of the 
defendant.

Clear Channel Spectacolor Media LLC v. Times Square 
JV LLC, N.Y.L.J., 10/11/07, p. 26 (Sup. Ct., New York 
Co.) (Justice Fried).

Disqualifi cation of Fiduciary
In a contested probate proceeding, the issue before 

the court was the request by the decedent’s nephew 
and sole benefi ciary for the disqualifi cation of the 
nominated fi duciary due to the hostility and friction 
between him and the fi duciary and her counsel. 

Case Notes—
New York State Surrogate’s and 

Supreme Court Decisions
By Ilene Sherwyn Cooper
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authorizations so that his attorneys could interview de-
cedent’s treating physician. Plaintiff refused, prompt-
ing defendants to seek an order from the Supreme 
Court directing that the authorizations be provided. 
The Supreme Court granted the defendants’ motion, 
subject to certain conditions, reasoning that by com-
mencing the medical malpractice action, plaintiff put 
his late wife’s medical condition in issue, thus waiving 
her physician-patient privilege. The Appellate Division, 
Second Department reversed, opining that although 
plaintiff had waived the physician-patient privilege, 
defendants were only entitled to those discovery devic-
es authorized by the CPLR and the Uniform Rules for 
the New York State Trial Courts, which do not mention 
ex parte interviews, or mandate that plaintiffs execute 
authorizations authorizing them. 

Further, the court noted that while it had previ-
ously held that a treating physician’s testimony ob-
tained as a result of an ex parte interview could not be 
precluded at trial, HIPAA created a practical dilemma 
for defense counsel seeking to conduct such interviews 
inasmuch as physicians required HIPAA authorizations 
or a court order before doing so. Finally, the court held 
that because the note of issue had been fi led before the 
HIPAA regulations became effective, and that requests 
for discovery after the fi ling of a note of issue required 
a showing of unusual or unanticipated circumstances, 
it modifi ed the Supreme Court order by denying de-
fendants’ motion with leave to renew. The Appellate 
Division subsequently granted defendants’ motion for 
leave to appeal, asking whether its opinion and order 
were properly made.

In Webb v. New York Methodist Hospital, plaintiff 
brought a medical malpractice action, and, as in Arons, 
after the fi ling of a note of issue, defendants sought 
HIPAA-compliant authorizations for ex parte interviews 
with the plaintiff’s treating physicians. When plain-
tiff refused to provide the authorizations, defendants 
moved in Supreme Court for an order compelling her 
to do so. The Supreme Court granted the application, 
and an appeal was taken to the Appellate Division, 
Second Department. The Appellate Division reversed, 
based upon its holding in Arons. 

The opinion in Kish v. Graham was of similar im-
port. There, plaintiff-administrator of his late wife’s 
estate brought a medical malpractice suit, and after 
discovery was completed, defendants sought HIPAA-
compliant authorizations to interview decedent’s treat-
ing physicians. When plaintiff refused to provide the 
authorizations, the Supreme Court issued an order 
directing compliance, subject to certain conditions. 
Thereafter, the Appellate Division, Fourth Department, 
reversed, on the basis of Arons, and thereafter, granted 
defendants’ motion for leave to appeal.

In addressing the issue presented, the court fi rst 
noted the importance of informal practices in litiga-

The court held that even assuming the objectants 
were able to establish a confi dential relationship and 
unjust enrichment, the record was absolutely devoid 
of any proof of a promise, either express or implied, or 
that the benefi ciary designation was made as a result of 
that promise. Indeed, the court found it signifi cant that 
the benefi ciary designations were made more than four 
years prior to the execution of the decedent’s will.

The court held that the matter was more akin to 
the situation where a decedent fails to change the 
benefi ciary designation on a life insurance policy or 
Totten trust account, and the aggrieved parties seek 
court intervention to do justice. Nevertheless, the court 
concluded that regardless of the equities, under the 
circumstances, absent substantial compliance with the 
requirements for changing a benefi ciary designation, 
the named benefi ciary is entitled to the proceeds.

Accordingly, summary judgment was granted in 
the executor’s favor.

In re Boden, N.Y.L.J., 10/26/07, p. 28 (Surr. Ct., 
Nassau Co.) (Surr. Riordan).

Document Production
In an action for copyright infringement and roy-

alties, the defendant moved, inter alia, to compel the 
plaintiffs to organize and produce over 5,000 date-
stamped documents in compliance with federal rules. 
The federal rules at issue required that documents 
be produced as they are kept in the normal course 
of business. The defendant alleged that the plaintiffs 
“dumped” documents on him without reference to the 
specifi c requests to which they related.

The court found that the plaintiffs had complied 
with federal rules to the extent that the documents 
they produced were categorized by subject matter. 
Accordingly, defendant’s motion was denied.

In re Eggers, N.Y.L.J., 11/2/07, p. 31 (D.Ct., 
S.D.N.Y.) (Judge Ellis).

HIPAA
In related decisions, the New York State Court of 

Appeals was presented with the issue of whether an at-
torney may interview an adverse party’s treating phy-
sician when the adverse party has affi rmatively placed 
his or her medical condition in controversy. The court 
held that the attorney may do so, provided that certain 
procedural requirements are adhered to.

In Arons v. Jutkowitz, the plaintiff-husband and 
executor of his late wife’s estate brought a medical 
malpractice and wrongful death action against several 
physicians, other medical professionals, and two hospi-
tals. Once plaintiff fi led a note of issue, one of the phy-
sician-defendants requested HIPAA-compliant medical 
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Accordingly, on the basis of the foregoing, the 
court found that HIPAA did not prevent the informal 
discovery at issue from going forward, but merely su-
perimposed procedural prerequisites on the discovery 
process; to wit, a requirement that the attorney fi rst ob-
tain a valid HIPAA authorization or a court or adminis-
trative order; or, issue a subpoena, discovery request or 
other lawful process with satisfactory assurances relat-
ing to either notifi cation or a qualifi ed protective order. 
The court therefore held that the defendants involved 
in the subject appeals had properly proceeded to ob-
tain an interview of the plaintiffs’ treating physicians. 
The court found that the plaintiffs had waived the 
physician-patient privilege, and therefore there was no 
basis for their refusal to provide the authorizations and 
information sought. Again, however, the court remind-
ed counsel that, despite an authorization or a HIPAA 
court order, the treating physicians were free to decide 
whether or not to cooperate with defense counsel. 

Moreover, the court held that it was improper for 
the trial courts in Arons and Webb to have directed 
that defense counsel provide their adversaries with all 
written statements and notations obtained from the 
physician during the private interviews, as well as any 
audio or video recordings or transcripts and interview 
memoranda or notes, inasmuch as these limitations 
were not required by HIPAA and inconsistent with ju-
dicial precedent. 

The orders of the Appellate Division were there-
fore reversed, with costs, and the defendants’ motions 
to compel plaintiffs to provide the subject authoriza-
tions granted in accordance with the parameters of the 
opinion.

Arons v. Jutkowitz, 2007 N.Y. Slip Op. 09309, decided 
November 27, 2007.

Statute of Limitations
Before the court was a contested discovery pro-

ceeding, in which the petitioner alleged that the re-
spondent, her brother and only other distributee of 
the estate, held assets including bank accounts, life 
insurance proceeds and the contents of a safe-deposit 
box, which he fraudulently conveyed to himself prior 
to the decedent’s death and which belonged to the 
estate. The petitioner requested that an inquiry be 
held of the respondent. The respondent answered the 
petition in which he denied the allegations and inter-
posed the statute of limitations as a defense. Thereafter 
the respondent moved to dismiss the petition on the 
grounds, inter alia, that it was time-barred. 

The court opined that discovery proceedings pur-
suant to SCPA 2103 are subject to a three-year statute 
of limitations applicable to replevin and conversion 
actions. However, when fraud is alleged, the applicable 
statute of limitations is either six years from the com-

tion, particularly private interviews of fact witnesses. 
Recognizing that it had authorized such interviews 
within the context of corporate litigation, the court 
opined that it could see no reason why a nonparty 
treating physician should be less available for an 
off-the-record interview than a corporate employee, 
especially where the physician-patient privilege was 
waived. 

Moreover, the Court noted that while CPLR Article 
31 and the Uniform Rules do not expressly authorize 
informal interviews of treating physicians, they do not 
preclude such interviews. Nevertheless, in order to al-
lay any dangers of overreaching in the interviewing 
process, the court cautioned attorneys who approach 
a nonparty treating physician or other health profes-
sional to reveal the client’s identity and interest, and 
make clear that any discussion with counsel is entirely 
voluntary and limited in scope to the particular medi-
cal condition at issue in the litigation.

Indeed, the court noted that it is the common prac-
tice of trial attorneys in New York to interview an ad-
verse party’s treating physician ex parte, particularly in 
malpractice actions, although only after a note of issue 
is fi led. However, the court acknowledged that such 
practice and its underlying precedent had to be recon-
ciled with the regulations and restrictions of HIPAA. 

In considering the impact of HIPAA on ex parte 
interviews, the court noted that while HIPAA permits 
uses and disclosures of health information, the “cov-
ered entity” is not required to act on an authorization it 
receives, even if valid. Similarly, the court noted while 
HIPAA permits covered entities to use or disclose pro-
tected health information without authorization pursu-
ant to a court or administrative order, or in response to 
a subpoena, discovery request or other lawful process, 
if the entity has received satisfactory assurances that 
the individual has been provided notice of the request, 
or has made reasonable efforts to secure a qualifi ed 
protective order from a court or administrative tribu-
nal, compliance by the health care professional cannot 
be mandated. 

On the other hand, the court recognized that the 
litigation exception to HIPAA was not intended to 
undermine current practice which precludes an indi-
vidual who is a party to a proceeding and who puts 
his or her medical condition in issue from prevailing if 
he or she does not consent to the production of his or 
her health information. Moreover, the court noted that 
while HIPAA will preempt state law, absent a specifi c 
exception, to the extent that it is in confl ict with the 
Regulations, that there could be no confl ict between 
New York law and HIPAA on the subject of ex parte 
interviews of treating physicians because HIPAA does 
not address the subject.
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heart condition. The instrument increased the legacy 
to the proponent from $500,000 to $1.2 million. Several 
of the proponent’s friends, who were attorneys, were 
present. These people were strangers to the decedent. 
The court found the testimony regarding execution un-
clear, most particularly as to whether the draftsman ex-
plained the provisions of the new will to the decedent.

The proponent and the objectants submitted affi da-
vits in support of and against the motion for summary 
judgment. Evidence was confl icting as to the dece-
dent’s mental status and interactions with the family. 
The objectants’ witnesses described the decedent as 
phobic and disoriented as to time, place and person. 
This was in part confi rmed by the testimony of the 
draftsman, who, as a result of a conversation with the 
decedent, was under the misconception that the dece-
dent had a daughter, when in fact she had no children.

Based upon the foregoing, the court denied the 
proponent’s motion. On the issues of due execution 
and testamentary capacity, the court held that, despite 
the fact that the execution of the propounded will was 
supervised by an attorney, a question of fact existed as 
to whether the decedent knew the natural objects of her 
bounty, was aware that she was executing a will, and 
was made aware of the provisions of the instrument 
prior to its execution. The court held that the situation 
was especially questionable given the decedent’s age, 
the fact that she executed the propounded will while 
lying in a hospital bed, and that she had no relation-
ship with the draftsman. 

With regard to the issue of undue infl uence, the 
court expressed concern over the fact that the drafts-
man apparently provoked the decedent to change her 
will, and that the proponent was the draftsman’s “cli-
ent contact.” Thus, the court held that it was unclear 
whether the terms of the instrument were actually 
made known to the decedent and refl ected her wishes. 

Finally, on the issue of fraud, the court concluded 
that a question of fact existed as to whether the drafts-
man’s concerns with his potential liability for malprac-
tice was a pretext for his convincing the decedent to 
disinherit the primary benefi ciary under the penulti-
mate will in favor of the proponent.

In re Estate of Barofsky, N.Y.L.J., 11/20/07, p. 34 
(Surr. Ct., New York Co.) (Surr. Roth).

Testamentary Capacity

In a contested probate proceeding, the objectants 
moved for an order dismissing the probate petition, or 
in the alternative for partial summary judgment fi nd-
ing that the decedent lacked testamentary capacity 
when she executed the propounded will. The petitioner 
cross-moved for summary judgment dismissing the ob-
jections and granting probate.

mission of the wrong, or two years from the discovery 
of the fraud, or the date upon which the fraud could 
have reasonably been discovered, whichever is later. 
On a motion to dismiss a petition, the question to be 
determined is whether the petition, liberally construed 
and accepted as true, states a cause of action not other-
wise time-barred. A dismissal will only be warranted 
where the facts alleged fail to fi t within any cognizable 
legal theory.

Based upon the foregoing, the court found that the 
petition, supported by the documents submitted to the 
court in opposition to the motion, related a set of facts 
by which the respondent may have perpetrated a fraud 
upon both the deceased and the petitioner, resulting 
in the delay in the commencement of the discovery 
proceeding. The court opined that where the question 
is when the fraud could have or should have been dis-
covered, and there is a factual dispute as to when the 
party alleging fraud knew or should have discovered 
the alleged fraud, the action should not be dismissed 
without an evidentiary hearing.

Accordingly, the motion was denied.

In re Balsamo, N.Y.L.J., 9/10/07, p. 29 (Surr. Ct., 
Richmond Co.) (Surr. Fusco).

Summary Judgment
In a contested probate proceeding, the proponent 

moved for summary judgment dismissing the objec-
tions fi led by the decedent’s nephews. 

Extensive pre-trial discovery revealed that the 
decedent was introduced to the draftsman by the 
proponent of the will. The draftsman prepared and 
supervised the execution of the propounded will and 
the penultimate will. The draftsman testifi ed that the 
proponent was his “client contact” and that he had not 
communicated with the decedent directly regarding 
the will provisions. Signifi cantly, while the draftsman 
testifi ed that the proponent was present when the will 
of the 98-year-old testatrix was executed, the proponent 
testifi ed he was not. 

The draftsman further testifi ed that after the pen-
ultimate will was executed, he and the proponent re-
visited the instrument with the decedent, and began to 
discuss a new instrument with her that would alter her 
testamentary plan in favor of the proponent, his mother 
and aunt. The draftsman stated he was concerned that 
he could be liable for malpractice in drafting the pen-
ultimate will, which left the decedent’s sizable estate to 
her 88-year-old sister, and thus he suggested that the 
decedent change her estate plan. Although the dece-
dent initially rejected the idea of redoing her will, the 
propounded will was ultimately drafted a little over 
three months after discussions began, and was execut-
ed by the decedent when she was in the hospital for a 
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ment. As such, the will of an incompetent may be 
admitted to probate if executed at a time when the de-
cedent’s mind was suffi ciently clear so as to possess the 
requisite elements of testamentary capacity. The court 
therefore found the petitioner’s claim that the decedent 
needed a guardian was not predicated upon a posi-
tion that she lacked testamentary capacity, and that the 
determination by the court that a guardian was needed 
for the decedent was not based upon any such fi nding. 

Further, the court held that the record, includ-
ing the allegations and testimony in the guardianship 
proceeding, and the medical records of the decedent, 
raised a question of fact as to whether the decedent 
possessed testamentary capacity on the date the pro-
pounded will was executed, and thus was a matter to 
be determined at trial.

In re Estate of Gallagher, N.Y.L.J., 10/29/07, p. 19 
(Surr. Ct., Kings Co.) (Surr. Torres).

Validity of Trust

Before the court was a proceeding to invalidate an 
inter vivos trust on the grounds, inter alia, that it was 
drafted and executed in order to induce the divorce 
between the grantor and his wife, and was thus void as 
against public policy. The respondents-trustees moved 
to dismiss these causes of action alleging that they 
failed to state a cause of action.

The court stated that conditions attached to a gift in 
trust tending to induce a husband and wife to divorce 
are void on public policy grounds provided that the 
trust terms demonstrate a manifest intent to induce the 
benefi ciary, in his mind, to obtain a divorce, and where 
the means employed are calculated to promote it. 

Upon review of the provisions of the subject trust, 
the court found that none of the terms conditioned the 
disposition of the assets upon the grantor obtaining a 
divorce. The court opined that while the administration 
of the trust by the respondents, and more signifi cantly, 
the exercise of their discretion, may have been directed 
to promote or encourage a divorce between the grantor 
and his wife, this circumstance was not suffi cient to de-
clare the trust void ab initio. 

Accordingly, the respondents’ motion was granted 
and the causes of action dismissed.

In re Krusos, N.Y.L.J., 10/9/07, p. 47 (Surr. Ct., 
Suffolk Co.) (Surr. Czygier).

Ilene Sherwyn Cooper, Partner, Farrell Fritz, P.C., 
Uniondale, New York.

The record revealed that two years prior to the 
execution of the propounded instrument, dated May 
9, 1997, the decedent had a stroke, which caused her 
to suffer from sensory and expressive aphasia and 
memory changes. Shortly after she executed her will, 
the decedent’s husband passed away. Because the de-
cedent could not care for herself, a petition was fi led 
by the person ultimately named as the executor in the 
propounded instrument requesting her appointment as 
guardian of the person and property of the decedent. 
The matter was contested and set down for a hearing. 
Following the hearing, the court rendered an order 
and decision, dated September 29, 1997, in which it 
found that the decedent had organic brain syndrome 
and dementia and was in need of a guardian. The court 
appointed the petitioner and one of the decedent’s ma-
ternal cousins as guardians of her person and property 
and directed that she be placed in a medically assisted 
supervised home.

Several years thereafter, the decedent died, and 
a petition was fi led for probate of her will. Two of 
the decedent’s maternal cousins, one of whom was 
her co-guardian during life, fi led objections alleging 
lack of testamentary capacity, fraud and undue infl u-
ence. Upon the completion of discovery, the objectants 
moved to dismiss the probate petition on the grounds, 
inter alia, that the petitioner was judicially estopped 
from denying that the decedent lacked testamentary 
capacity when the will was executed. In the alterna-
tive, objectants moved for summary judgment on the 
grounds that the record before the court established the 
decedent lacked testamentary capacity.

The court denied the objectants’ motions. On the 
issue of judicial estoppel, the court held that the theory 
of estoppel precludes a party from adopting a position 
directly contrary to or inconsistent with a position he or 
she assumed in a prior proceeding, whether in a depo-
sition, prior pleading or testimony before the court. The 
court noted that the doctrine is applied in the exercise 
of the court’s discretion based upon a variety of fac-
tors, including whether the inconsistency of positions 
is clear and unambiguous, and whether the court relied 
upon the position in the fi rst proceeding in reaching its 
result. 

Applying these criteria to the case, the court held 
the petitioner’s assertion that the decedent needed a 
guardian was not inconsistent with the assertion that 
she possessed testamentary capacity at the time she 
executed her will. The court found that testamentary 
capacity and incapacity under the Mental Hygiene 
Law were distinct, and that less mental capacity was 
required to execute a will than any other legal instru-
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Tuesday and Wednesday, May 27 and 28, 2008
New York Marriott Marquis 

Co-sponsored by the Trusts and Estates Law Section, the International Law and 
Practice Section, the Committee on Continuing Legal Education of the New York State 
Bar Association, and by the Society of Trust & Estate Practitioners (STEP)

Register by phone 1-800-582-2452 or online at www.nysba.org/cle/spring2008

Tuesday, May 27 

• Introduction: G. Warren Whitaker
•  Introduction to International Estate Planning: 

Michael A. Heimos
•  Reporting International Trust and Gift 

Transactions and Penalties for Failure to Report: 
Evelyn M. Capassakis

•  International Divorce Proceedings: Dawn 
Goodman

•  US Immigration Law – How to Get 
or Lose US Citizenship or Residence: 
Steve Trow

•   FATF, International Money Laundering Initiatives 
and the Lawyer’s Ethical Dilemma: Gideon 
Rothschild 

5:30 - 7:30 p.m.   Cocktail Reception

Wednesday, May 28

• Introduction: G. Warren Whitaker

•  UPDATE – Canada (Third and Fifth Protocols): 
Geoffrey Dyer 
QUESTIONS

•  UPDATE – Mexico - Offshore Planning Ideas for 
Mexicans: Claudia Cafuzzi
QUESTIONS

•   UPDATE – United Kingdom (Latest Developments): 
Mark Summers
QUESTIONS

•  UPDATE – France (Treaty with U.S. and Taxation of 
Trusts): Jean-Marc Tirard
QUESTIONS

•  LUNCHEON SPEAKER: Michael Pfeiffer, Caplin 
& Drysdale, Washington D.C. “Expatriation—An 
Informal History” (There is no MCLE credit for this 
segment)

•  PFICS and CFCS - Recent Developments: Donald 
D. Kozusko        

•  “Just Pay It To My Brother” – The Intermediary 
and “Give and Go” Rules: Dina Kapur Sanna

•  Purchase of U.S. Residences by Foreigners: Stanley 
Ruchelman

•  “The Tax Haven Abuse Act” and recent U.S.
legislation: Steven Cantor

Program Overview

Fourth Annual International 
Estate Planning Institute 11.0

MCLE
Credits

Conference Chair

G. Warren Whitaker, Esq.
Day Pitney, LLP
New York, NY

Speakers (in alphabetical order)
Claudia Cafuzzi, Esq., JP Morgan Chase, New York, NY * Steven L. Cantor, Esq., Cantor & 
Webb P.A., Miami, FL * Evelyn Capassakis, Esq., Price Waterhouse Coopers LLP, New York, NY * 
Geoffrey J.R. Dyer, Esq., Bennett Jones, LLP, Toronto, Canada * Dawn Goodman, Esq., Withers 
LLP, London, United Kingdom * Michael A. Heimos, Esq., Mullin Dean & Heimos LLP, Denver, 
CO * Donald D. Kozusko, Esq., Kozusko Lahey Harris LLP, Washington, DC * Gideon Rothschild, 
Esq., Moses & Singer LLP, New York, NY * Stanley Ruchelman, Esq., Ruchelman Law Firm, 
New York, NY * Dina Kapur Sanna, Esq., Day Pitney LLP, New York, NY Mark Summers, Esq., 
Speechly Bircham, London, United Kingdom * Jean-Marc Tirard, Esq., Tirard Naudin, Societe 
d’avocats, Paris, France * Steve Trow, Esq., Trow & Rahal, P.C, Washington, DC * G. Warren 
Whitaker, Esq., Day Pitney LLP, New York, NY

Program Faculty
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Section Committees & Chairs
The Trusts and Estates Law Section encourages mem bers to participate in its programs and to contact the 
Section Offi cers or Committee Chairs for information.

Committee on Charitable 
Organizations
Ronni G. Davidowitz
Katten Muchin Rosenman LLP
575 Madison Ave., 21st Floor
New York, NY 10022

Committee on Continuing Legal 
Education
Marion Hancock Fish
Hancock & Estabrook, LLP
1500 AXA Tower I
Box 4976
Syracuse, N.Y. 13202
mfi sh@hancocklaw.com

Committee on Elderly and Disabled
Robert Kruger
Law Offi ce of Robert Kruger
Room 4200
225 Broadway
New York, N.Y. 10007-3001
robertkruger@aol.com

Committee on Estate and Trust 
Administration
Linda J. Wank
Frankfurt Kurnit Klein & Selz, P.C.
488 Madison Avenue, 9th Floor
New York, NY 10022
lwank@fkks.com

Committee on Estate Litigation
Barbara Levitan
Surrogate’s Court, New York County
Law Department
31 Chambers Street, Room 401
New York, NY 10007
barbara.levitan@gmail.com

Ian William MacLean
The MacLean Law Firm, LLC
100 Park Avenue, 20th Floor
New York, NY 10017
ianwmaclean@maclean-law.com

Committee on International Estate 
Planning
Richard E. Schneyer
Tannenbaum Helpern Syracuse & 
Hirschtritt LLP
900 Third Avenue
New York, NY 10022
schneyer@thshlaw.com

Committee on Legislation and 
Governmental Relations
Michael K. Feigenbaum
Ruskin, Moscou, Evans & 
Faltischek, P.C.
1425 Reckson Plaza
East Tower, 15th Floor
Uniondale, NY 11556
mfeigenbaum@rmfpc.com

John R. Morken
Farrell Fritz PC
West Tower 14th Floor
Reckson Plaza
Uniondale, NY 11556
jmorken@farrellfritz.com

Committee on Life Insurance and 
Employee Benefi ts
Brian K. Haynes
Bond, Schoeneck & King, PLLC
One Lincoln Center, Suite 1800
Syracuse, NY 13202-1355
bhaynes@bsk.com

Committee on Membership 
and Relations With Local Bar 
Associations
Robert W. Constantine
HSBC Private Bank
One HSBC Center, 23rd Floor
Buffalo, NY 14203
robert.constantine@hsbcpb.com

Committee on Newsletter and 
Publications
Austin T. Wilkie
Holland & Knight LLP
195 Broadway
New York, NY 10007
austin.wilkie@hklaw.com

Committee on Practice and Ethics
Nora S. Anderson
Seth Rubenstein, PC
26 Court Street, Suite 1501
Brooklyn, NY 11242
rubensteinseth@yahoo.com

Committee on Surrogates Court
John G. Farinacci
Jaspan Schlesinger & Hoffman LLP
300 Garden City Plaza
Garden City, NY 11530-3324
jfarinacci@jshllp.com

Committee on Taxation
Deborah S. Kearns
Lavelle & Finn, LLP
29 British American Blvd.
Latham, NY 12110
dkearns06@aol.com

Committee on Technology
Gary R. Mund
Kings County Surrogate’s Court
2 Johnson St., Room 210
Brooklyn, NY 11201-1802
garymund@aol.com

Special Committee on Electronic 
Filings
Joseph T. La Ferlita
Farrell Fritz, PC
1320 Reckson Plaza
Uniondale, NY 11556
jlaferlita@farrellfritz.com

Ad Hoc Committee on Multi-State 
Practice
Andrea Levine Sanft
Paul Weiss Rifkind Wharton & 
Garrison LLP
1285 Avenue of the Americas
New York, NY 10019
asanft@paulweiss.com
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First District
Jonathan J. Rikoon
Debevoise and Plimpton LLP
919 Third Avenue
New York, NY 10022
jjrikoon@debevoise.com

Second District
James H. Cahill, Jr.
Cahill & Cahill PC
161 Atlantic Avenue, Suite 201
Brooklyn, NY 11201
james.cahilljr@verizon.net

Third District
Thomas J. Collura
Tuczinski Cavalier Gilchrist
& Collura PC
54 State Street, Suite 803
Albany, NY 12207
tcollura@tcgclegal.com

Fourth District
Bonnie McGuire Jones
Jones & Wilcenski PLLC
5 Emma Lane
Clifton Park, NY 12065
bjones@jwlawoffice.com

Fifth District
John S. King
Scolaro, Shulman, Cohen, Fetter
& Burstein, PC
507 Plum Street, Suite 300
Syracuse, NY 13204
jking@scolaro.com

Sixth District
John G. Grall
Levene Gouldin & Thompson, LLP
P.O. Box F-1706
Binghamton, NY 13902
jgrall@binghamtonlaw.com

Seventh District
Timothy Pellittiere
Woods Oviatt Gilman LLP
700 Crossroads Boulevard
2 State Street
Rochester, NY 14614
tpellittiere@woodsoviatt.com

Eighth District
Lisa J. Allen
Harris Beach LLP
726 Exchange Street, Suite 1000
Buffalo, NY 14210
lallen@harrisbeach.com

Executive Committee District Representatives
Ninth District
Frank W. Streng
McCarthy Fingar LLP
11 Martine Avenue, 12th Floor
White Plains, NY 10606
fstreng@mccarthyfingar.com

Tenth District
Stephen B. Hand
Jaspan Schlesinger & Hoffman, LLP
300 Garden City Plaza
Garden City, NY 11530
shand@jshllp.com

Eleventh District
Howard F. Angione
80-47 192nd Street
Queens, NY 11423
angione@att.net

Twelfth District
Cormac McEnery
562 City Island Avenue
City Island, Bronx, NY 10464
cormac@cormacmcenery.com

(paid advertisement)

In your T&E Practice

Eliminate  Mistakes   -   Increase  Profits

     One Time Entry    

                                                Article 81 Annual Inventory and Account

                                          Court Inventory & Accountings
              (NY Uniform Rules)

       Estate Tax and Income Tax Returns
         (Bridge to Lacerte® Tax Software)

                  Management Reports 
          (With Critical Dates and Case Management) 

TEdec Fiduciary Accounting System - Proven, Reliable and Full Featured!

$645 Single user system; networking systems available

Visit us at  www.tedec.com or call TEdec today
Lacerte® is a registered trademark of Intuit Inc. in the United States and other countries.

TEdec Systems, Inc. 207 Court Street, Little Valley, New York 14755

tel: 1-800-345-2154 fax: 716-938-6155 website: www.tedec.com

FREE WEBINAR
Go to www.tedec.com 
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