
will be made within 120 days
of the filing of the claim.

Filing a claim under this
Act waives the right to file a
civil action.

The losses from the horri-
ble events of September 11,
2001, have touched all of our
lives. We all know someone
who was directly affected and
suffered the terrible loss of a
loved one, friend, relative, co-

worker or acquaintance. We can help by volunteering our
unique expertise as trial lawyers to those victims who will
need help completing the paperwork, establishing dam-
ages and appearing at hearings for the presentation of evi-
dence under this new Act. I ask that each of you consider
volunteering your time and talents to assist those in need,
and to help people who have suffered enough to obtain
needed compensation in an expedited fashion, rather than
through protracted litigation.

Please feel free to contact me or Bob Bohner with
any questions. I can be reached at (518) 464-0600 or
mclynch@ainsworthsullivan.com. Bob can be reached at
(516) 742-0610 or rbohner@shaw-licitra.com.

I know it’s been said again and again, but in closing, I
just want to say, God bless you all and God bless America.

Very truly yours,
Margaret Comard Lynch
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Dear Members:

On September 11, 2001, I was sitting in my office
drafting a “Message from the Chair” for our next Trial
Lawyers Section Digest when I heard of the terrorist attacks
on the World Trade Center. I think I will remember exact-
ly what I was doing at that moment as clearly as I recall
being sent home early from Mrs. Mahar’s second-grade
class on November 22, 1963, following the assassination
of John F. Kennedy.

Suddenly the subject of my Message from the Chair,
a discussion of the upcoming change in pattern jury
instruction on proximate cause, seemed so unimportant.
Since that time, I have tried to set pen to paper to write to
our membership to say something meaningful, important
or useful, but in the wake of September 11, those words
were hard to find. I found myself asking, what can I, or
we, as trial lawyers, do to help?

The answer came in a phone call from one of our
past Chairs, Robert Bohner. Bob called and asked me for
support from our Section and membership to volunteer
our services, on a pro bono basis, to assist with claims on
behalf of victims of the September 11 terrorist attacks
under the Victims Compensation Act passed by Congress
on September 21, 2001. I fully supported Bob and now
ask for your support.

The Victims Compensation Act, passed by the U.S.
Congress on September 21, 2001, provides for compensa-
tion to victims who were injured or killed as a result of
the terrorist attacks on September 11, 2001, for economic
or non-economic loss, without the need to prove liability.
Claims must be filed with a Special Master stating the
factual basis for eligibility and the amount of compensa-
tion sought. The claim form will be developed by the
Special Master and must include information concerning
any possible economic or non-economic loss, as well as
any time limitations for filing claims and only one claim
may be filed for each eligible individual. Determination
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Update on Recent Appellate Division Cases
By Hon. Anthony V. Cardona

Serious Injury Under the No-Fault Law—
Summary Judgment
I. Introduction

A. Under the No-Fault Law,1 victims of automobile
accidents receive compensation for their eco-
nomic losses without regard to fault or negli-
gence. However, a party who suffers a serious
injury defined within the meaning of the No-
Fault Law may bring a plenary tort action to
recover for non-economic loss, pain and suffer-
ing.

II. Serious Injury Defined

A. Serious injury within the meaning of Insurance
Law § 5102(d) means a personal injury which
results in:

1. death

2. dismemberment

3. significant disfigurement

4. a fracture

5. loss of a fetus

6. permanent loss of use of a body organ,
member, function or system

7. permanent consequential limitation of use
of a body organ or member

8. significant limitation of use of a body func-
tion or system

9. medically determined injury or impairment
of a non-permanent nature which prevents
the injured person from performing sub-
stantially all of the material acts which con-
stitute such person’s usual and customary
daily activities for not less than 90 days dur-
ing the 180 days immediately following the
occurrence of the injury or impairment.

III. The Major Serious Injury Categories

A. Permanent loss of use of a body organ, member,
function or system

1. This category has now been interpreted by
the Court of Appeals to require a showing
of a total loss of use. In other words, “to
qualify as a serious injury within the mean-
ing of the [no-fault] statute [Insurance Law
§ 5201(d)], [the] ‘permanent loss of use’
must be total.”2

a. The injury in Oberly was a chronic ulnar
neuropathy of a dentist’s right hand

and forearm which caused stiffness or
soreness requiring some adjustments to
certain physical activities but which did
not require him to limit his dental prac-
tice or other day-to-day activities in any
meaningful way.

b. Furthermore, because the Court found
no “qualitative difference between a
partial ‘loss of use’ and a ‘limitation of
use,’” it would now appear that a per-
son who sustains a “partial loss of use”
of a body organ, member, function or
system is relegated to recovery under
the two “limitation of use” categories.

B. Permanent consequential limitation of use of a
body organ or member and significant limita-
tion of use of a body function or system

1. It bears noting that in the two “limitation of
use” categories there is still a statutory dis-
tinction “between injuries affecting ‘a body
organ or member,’ on the one hand, and a
‘body function or system,’ on the other.”3

2. While “[b]oth categories require that the
limitation be ‘consequential’ or ‘significant’,
which [the courts] view as synonymous . . .
a showing of permanence need be made
only when a body organ or member is
involved.”4

3. “A ‘significant’ limitation of use requires
something more than a minor limitation of
use.”5

4. In Chapman v. Capoccia,6 the court held that
evidence of plaintiff’s post-traumatic stress
disorder, sustained as a result of a car acci-
dent, was sufficient to establish a prima facie
case of serious injury within the meaning of
the no-fault law, despite the absence of testi-
mony concerning diagnostic testing. The
diagnosis was made by his psychiatrist,
who had continually treated him for more
than ten years. Plaintiff’s condition was
found to be both a permanent loss of use of
a body function or system (given the chron-
ic nature of the problem) and a significant
limitation of use of a body function or sys-
tem. The treating psychiatrist based his
opinion on a review of plaintiff’s full histo-
ry and on the fact that he suffered such
symptoms as anxiety, nightmares, sleep dis-
turbance, hyperarousal, hypervigilance,
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d. “Where conflicting medical evidence is
offered on the issue of whether the
plaintiff’s injuries are permanent or sig-
nificant, and varying inferences may be
drawn therefrom, the question is one
for the jury.”14

E. Evidentiary pitfalls

1. Medical evidence must be based on objec-
tive findings and diagnostic tests

a. Subjective complaints of pain

(1) Subjective complaints of pain alone
are insufficient.15

b. Loss of range of motion

(1) A diagnosis of a loss of range of
motion, which is dependent upon a
patient’s subjective expressions of
pain, is insufficient to support an
objective finding of a serious
injury.16

(2) The Third Department has “held
that a diagnosis of chronic cervical
and lumbosacral strain evidenced
only by impaired rotation of the
spine and decreased leg raising was
insufficient to survive a motion for
summary judgment in the absence
of further medical evidence of a
specific injury suggestive of a per-
manent loss of use.”17

(3) The Second Department subse-
quently held to the contrary.18

(4) The Third Department has also
noted, however, that “objective
diagnoses can be legitimately based
on some subjective input by
patients,” but there must be a
detailed explanation of how tests
requiring such input “would rule
out false inputs.”19

c. Unsworn medical reports and test
results

(1) An unsworn physician’s report is
insufficient to defeat a motion for
summary judgment, absent an
acceptable excuse for the failure to
submit the report in admissible
form.20

(2) A plaintiff’s physician may not rely
on unsworn medical test results
prepared by another doctor.21

fear, depression, anger, preoccupation with
his physical condition and impotence, some
of which were capable of being objectively
observed by his treating physicians and
some were objectively established by his
and his wife’s testimony.

C. Ninety out of 180 days

1. To satisfy the serious injury threshold for
the 90 out of 180 days category, a plaintiff
must “establish a medically determined
condition and its significant impairment of
[his or] her activities for the requisite period
of time”7 and provide support for the con-
clusion that the restrictions on his or her
activities during that period were medically
indicated and causally related to the injuries
sustained in the accident.8

D. Evidentiary burdens

1. Defendant’s burden

a. Defendant bears the initial burden of
making a prima facie showing that plain-
tiff did not sustain a serious injury
within the meaning of Insurance Law §
5102(d).9

b. A defendant can satisfy that burden by
submitting the affidavits or affirmations
of medical experts who examine the
plaintiff and conclude that no objective
medical findings support the plaintiff’s
claim.10

2. Plaintiff’s burden

a. If defendant meets that burden, “[t]he
burden then shift[s] to plaintiff to
demonstrate a genuine issue of material
fact precluding summary judgment . . .
by setting forth ‘competent medical evi-
dence based upon objective medical
findings and diagnostic tests to support
[the] claim.’”11

b. Moreover, the “objective medical find-
ings must be based on a recent exami-
nation of the plaintiff . . . In that vein,
any significant lapse of time between
the cessation of the plaintiff’s medical
treatments after the accident and the
physical examination conducted by his
own expert must be adequately
explained.”12

c. Note, the affirmation of a chiropractor,
which is not subscribed before a notary
or other authorized official, is not com-
petent evidence.13



d. Medical reports—other deficiencies

(1) Affirmed medical report was insuf-
ficient to establish that plaintiff suf-
fered a “serious injury,” where it
did not indicate the date the physi-
cian examined plaintiff, there was
no explanation for three-year gap
between the date of the affirmed
report and the last examination of
plaintiff, and the physician offered
no opinion on the seriousness of
plaintiff’s injury.22

2. Chiropractic evidence

a. Where such evidence refers to spasms,
trigger points and limited range of
motion, there must be detail as to spe-
cific location, quantification or how
those findings were objectively ascer-
tained.23 For example, in Dugan v.
Sprung,24 where the Third Department
affirmed Supreme Court’s dismissal of
the complaint, plaintiff’s expert, a chiro-
practor, performed cervical compression
and range of motion tests which were
“based solely on plaintiff’s subjective
complaints of pain upon movement and
compression of his cervical spine . . .
Even though [the chiropractor] identi-
fied the active and passive tests per-
formed and quantified the limited range
of motion of plaintiff’s cervical spine,”
he couldn’t explain how the tests would
rule out false inputs.25 The court further
indicated that had the chiropractor’s
opinion been backed up either by a per-
spective gained by examination and
treatment of plaintiff over the course of
time or by relevant notes and records,
the outcome may have been different.

b. In Carota v. Wu,26 the Third Department
observed that: 

[t]he limited range of motion
of plaintiff’s neck along with
tenderness at the C4-C5 level
[was] insufficient to support
claims alleging a permanent
loss of use and/or a perma-
nent or significant limitation
of use of his neck . . . without
an articulated medical basis or
the proffer of objective physi-
cal evidence such as swelling,

numbness or a contributing
preexisting condition that is
more than minor. [The treating
osteopath’s] notation of
spasms fail[ed] to correct this
deficiency since he failed to
identify the tests that he used
in diagnosing plaintiff or the
locations of the trigger points
and spasms he observed.27

c. Chiropractor’s affidavit was inadequate
to raise an issue of fact as to whether
plaintiff sustained a significant limita-
tion or permanent consequential limita-
tion of use of a body organ, member,
function or system, since it did not
specify the degree of limitation or
restriction caused by the alleged spinal
injuries.28

d. In Barbagallo v. Quackenbush,29 where
“[p]laintiff’s physicians indicated their
reliance on trigger point palpations or
the presence of spasms which were
objectively ascertained and quantified,”
their finding of permanent disability
and loss of use and function in her cer-
vical spine causally related to the acci-
dent was sufficient to raise genuine
questions of material fact on the issue of
serious injury.30

3. Causally relate condition to the accident

a. Even when objective evidence of a qual-
ifying loss or limitation, such as degen-
erative changes in a patient’s cervical
spine, are confirmed by x-ray or CT
scan, the observed condition must still
be causally connected to the patient’s
accident by competent medical
opinion.31

(1) Where the affirmed medical report
of an independent examining neu-
rologist referred to a magnetic reso-
nance imaging report of the plain-
tiff’s cervical spine, dated eight
months after the accident, revealed,
inter alia, a diffuse bulging disc and
found that the injured plaintiff’s
neck had “decreased range of
movements to extension,” but failed
to demonstrate that the bulging disc
was causally related to the subject
accident, the defendants failed to
establish a prima facie case for judg-
ment as a matter of law.32
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C. some form of direct contact between the munici-
pality’s agents and the injured party; 

D. that party’s justifiable reliance on the municipal-
ity’s affirmative undertaking.38

III. Justifiable Reliance

A. Addressing this element first, it “provides the
essential causative link between the ‘special
duty’ assumed by the municipality and the
alleged injury.”39

B. Third Department

1. In the recent case of Grieshaber v. City of
Albany,40 the victim placed an emergency
911 telephone call for an ongoing assault at
6:47 p.m. and police officers arrived at her
apartment building at 6:52 p.m. Instead of
entering the victim’s apartment, however,
the officers awaited the arrival of an animal
control officer to subdue the victim’s dog.
As a result, the officers did not actually
enter the victim’s apartment until 7:45 p.m.,
at which time they found her lying on the
floor and transported her to the hospital
where she was pronounced dead at 8:31
p.m. The administrator of her estate com-
menced an action against the city of Albany.
Supreme Court denied the city’s motion for
summary judgment dismissing the com-
plaint.

a. In reversing Supreme Court’s order and
granting summary judgment to the city,
the Third Department noted that to sat-
isfy the justifiable reliance requirement,
the “plaintiff’s reliance must have
placed her in a worse position than she
would have been in had the municipali-
ty never assumed the duty.”41 The court
found, however, that the plaintiff did
not present sufficient evidence that the
victim either relaxed her vigilance or
forewent an opportunity for flight due
to the fact that the victim was heard
screaming “Get Out, Get Out” during
the 911 call;42 when apprehended, the
assailant had lacerations on his fingers,
scratches on his side and an abrasion to
his shoulder; and the assailant stated
that he exited the apartment when he
heard a voice on the victim’s answering
machine referring to a 911 telephone
call that had been placed from the vic-
tim’s residence.

C. First Department

1. In Silver v. City of New York,43 an 81-year-old
woman suffering from heart failure was

4. Herniated or bulging discs

a. Notably, herniated or bulging discs do
not per se meet the statutory threshold
of serious physical injury, absent “objec-
tive evidence of the extent or degree of
the alleged physical limitations result-
ing from the injuries and their dura-
tion.”33 There must also be competent
proof connecting the condition to the
accident.34

5. Examine expert affidavits carefully

a. Finally, when reviewing the serious
injury threshold in the 90 out of 180 day
category, examine the affidavits of
plaintiff’s experts carefully to see if they
are out of sync with the plaintiff’s own
affidavit or EBT testimony regarding his
or her limitations.

b. In all categories of serious injury, expert
affidavits which simply parrot the statu-
tory language will be deemed deficient
as “clearly tailored to meet the statutory
threshold”35 and terms like “mild” or
“mild to moderate,” when used by a
plaintiff’s expert to describe the plain-
tiff’s limitation will make a finding of
serious physical injury highly unlikely.36

Governmental Tort Liability for Failure to
Provide Police Protection
I. Introduction

A. Generally, courts have declined to hold munici-
palities subject to tort liability for the failure to
provide adequate police protection to individual
citizens. “This rule is derived from the principle
that a municipality’s duty to provide police pro-
tection is ordinarily one owed to the public at
large and not to any particular individual or
class of individuals.”37 There is, however, an
exception to this general rule; the courts have
held municipalities liable for the failure to pro-
vide sufficient police protection due to the exis-
tence of a special duty owed by the governmen-
tal entity to the injured party. This duty is creat-
ed when it is established that a “special relation-
ship” exists between the municipality and the
injured party. 

II. The Elements of a Special Relationship

A. an assumption by the municipality, through
promises or actions, of an affirmative duty to act
on behalf of the party who was injured;

B. knowledge on the part of the municipality’s
agents that inaction would lead to harm;



assured by EMS personnel that an ambu-
lance had been dispatched to her residence.
Seven minutes elapsed between the assur-
ances and the ambulance’s arrival, during
which time the woman died. In affirming
Supreme Court’s grant of summary judg-
ment dismissing the complaint, the court,
citing Grieshaber, found determinative the
fact that plaintiff offered no proof that based
on the assurances, a decision was made by
the decedent not to seek help from an alter-
native source.

D. Second Department

1. Kubecka v. State of New York44 arose out of
the shooting deaths of two witnesses coop-
erating with the State Organized Crime Task
Force (OCTF). The two witnesses assisted
with an investigation into illegal garbage
carting and as part of the agreement, they
were assured that they and their families
would be protected from harm. The day
after Kubecka told the OCTF about a threat-
ening call he had received, he and the other
witness were shot and killed. “[I]n view of
the past efforts that OCTF had made on
behalf of the victims’ families in response to
threats made against them, and of which
efforts the victims were aware,” the court
found that “the victims justifiably relied on
OCTF taking appropriate protective meas-
ures as needed” and “breached its duty to
provide reasonable protection to the dece-
dents.” 

E. Fourth Department

1. The Fourth Department found that justifi-
able reliance did not exist where the two
victims of a shooting never received express
or implied assurances of protection from
agents of the Sheriff’s Department. Only
one of the victims had reported the
assailant’s threats. There was no direct com-
munication between the other victim and
the agents of the Sheriff’s Department. The
only assurance received from agents of the
Sheriff’s Department was that given to the
one victim who had reported the threats
and that assurance was only that a deputy
would come out to the house shortly to take
a complaint. Notably, both victims came
and went from their house throughout the
day and armed themselves with a shotgun
while they were waiting for the assailant’s
threatened arrival and the deputy’s arrival
to take a complaint.45

F. Court of Appeals

1. Mastroianni v. County of Suffolk46 is one of
the few cases in which the Court found that
a special relationship did exist between the
police officers and the victim. The victim
was murdered by her husband. At the time,
she had a valid order of protection that
directed him to have no contact with her
and required him to stay away from her res-
idence. The Court’s decision indicates that
the victim sought and obtained police inter-
vention on a previous occasion when her
husband had violated the protective order.
Earlier on the day of the murder, the hus-
band threw the victim’s furniture into her
backyard. Responding to her call, the police
assured the victim that although they could
not then arrest him, because there were no
witnesses, not even her, to his alleged entry
into her home, they would do whatever
they could if she had any further problems
with him. The police waited while the vic-
tim brought her furniture back into her
house, and remained on the scene across the
street for a time but eventually left the area.
Shortly thereafter the husband stabbed the
victim, who later died from her wounds.
The Court found that the circumstances of
the case established that the victim justifi-
ably relied on the police officers given their
other undertakings on her behalf, and that a
special relationship existed. 

2. The Court of Appeals also examined this
issue in Kircher v. City of Jamestown.47 The
plaintiff’s abduction was witnessed by two
people who chased the assailant’s vehicle
until they lost sight of it. Coming upon a
police officer, the witnesses informed him of
their observations and were advised that he
would “call it in.” The officer, however,
never reported the incident or took any fur-
ther action on it and the plaintiff was
repeatedly assaulted and raped. In uphold-
ing the Appellate Division’s grant of sum-
mary judgment in favor of the defendants,
the Court concluded that proof of the
reliance of the two witnesses could not be
transferred to the plaintiff’s benefit. Absent
reliance by the victim, “the consequences of
the municipality’s failure to act become far
too speculative to allow as the basis of lia-
bility.”48

In the dissenting opinion, the two dissenters
took the position that relief should not be
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the men who approached the plaintiff were
armed.

VI. Direct Contact

A. The Court of Appeals has stated that the direct
contact requirement “serves to rationally limit
the class of persons to whom the municipality’s
duty of protection runs.”57 Thus, the Court has
determined that the contact must generally be
between the injured party and the municipality.58

B. In Daniel v. Vandi,59 the Fourth Department held
that the direct contact requirement was not sat-
isfied where a witness to criminal activity or
other concerned citizen requests assistance from
the police for another person at risk and, recent-
ly, in D’Avolio v. Prado,60 the court found that the
requirement was also not satisfied by a 911 call
made by a victim’s son.

C. In Hancock v. City of New York,61 the plaintiff acti-
vated a silent alarm system which then required
defendant (a security central monitoring serv-
ice) to contact 911. The First Department, like
the Fourth, ruled that the requirement of direct
contact was not satisfied where the 911 call was
actually placed by a third party.

D. The Second Department, however, found that
the direct contact requirement was satisfied
where the mother of a girl being stalked made
numerous complaints to police, one of which
resulted in the police telling her that the person
harassing her daughter, in violation of an order
of protection, would be arrested.62

General Obligations Law § 9-103—
The Recreational Use Statute
I. Introduction

A. Section 9-103 provides a complete affirmative
defense to negligence claims against owners,
lessees or occupants of property by individuals
who are injured while engaging in certain recre-
ational activities while on the property. The pro-
tection afforded by section 9-103 is limited only
by the provision which states that an owner is
not protected from liability for a “willful or
malicious” act or omission causing the plain-
tiff’s injury, or where plaintiff paid for permis-
sion to engage in an enumerated activity on the
property.

II. Application of the Statute

A. Section 9-103 provides that “an owner, lessee or
occupant of premises, whether or not posted as
provided in ECL 11-2111, owes no duty to keep
the premises safe for entry or use by others” for
recreational activities specifically enumerated in
the statute. Nor does an owner, lessee or occu-

denied merely because it was the plaintiff’s
rescuers, and not the plaintiff herself, who
had contact with the police officer and
relied on his assurances. They indicated that
“[t]here is no question that plaintiff’s
would-be rescuers did contact police and, in
reliance on the police officer’s actions,
stopped their attempts to help plaintiff . . .
[thus] there is no reasoned basis for . . .
denying recovery solely because plaintiff
did not herself contact police or rely on
their assurances.”49

IV. Affirmative Duty

A. This element is satisfied by an order of protec-
tion.50

B. The mere implementation of security measures
at a high school does not give rise to a special
duty of protection.51

C. Extra police protection targeted to a specific
area to combat problems created when large
numbers of youths are released from school
does not mean the police owed a special duty to
protect plaintiff’s decedent, an elderly women
who was attacked in that area.52

D. “[A]ny failure by the State to adopt certain secu-
rity or administrative rules and regulations to
protect students . . . or to follow SUNYA’s pro-
cedures to communicate to appropriate SUNYA
personnel the assailant’s threatening remarks
directed at a professor . . . does not give rise to a
duty or liability on the part of the State in the
absence of a special relationship to claimant.”53

E. Where the victims of a shooting had received no
express or implied assurances of protection
from agents of the Sheriff’s Department, no spe-
cial duty arose to protect them from the
assailant.54

V. Knowledge

A. Is also satisfied by the issuance of an order of
protection.55

B. In Basher v. City of New York,56 the plaintiff was
approached by a group of men demanding jobs
and/or protection money, who stated that if the
plaintiff did not provide such, they would
“cause problems.” The plaintiff allegedly noti-
fied two patrol cars of the threats and was
informed by both cars that the location would
be kept under surveillance. The police patrolled
the area until receiving an emergency call. The
plaintiff was later shot and seriously wounded.
The Court found that the second element was
not satisfied as there were no specific threats of
violence made against the plaintiff, no past his-
tory of violence and no information that any of



pant have to “give warning of any hazardous
condition or use of or structure or activity on
such premises” to those entering the property to
engage in the enumerated activities.

B. The statute properly applies when “(1) the
plaintiff is engaged in one of the activities iden-
tified in section 9-103 and (2) the plaintiff is
recreating on land suitable for that activity.”63

C. The statute is inapplicable:

1. where a municipality “already operates and
maintains a supervised facility . . . for use
by the public.”64

2. “where the property in question is a high-
way maintained by a municipality since the
property is already open to public use.”65

III. Determining What Constitutes Suitability of Land
for a Particular Recreational Purpose

A. Court of Appeals’ suitability test

1. In Iannotti v. Consolidated Rail Corp.,66 the
plaintiff was injured while riding his motor-
ized trail bike along a stone and dirt right-
of-way 20 to 25 feet wide adjacent to defen-
dant’s railroad tracks. The Court noted its
agreement with the Third Department’s
conclusion that section 9-103 is not limited
to claims arising in wilderness, remote or
undeveloped areas and made it clear that
property may be suitable for recreational
use notwithstanding its commercial nature.

2. The plurality determined that “suitability”
turns on whether (1) the property is physi-
cally conducive to the particular enumerated
activity and (2) is appropriate for public use
in pursuing that activity as recreation.

a. Concurrence—disagreed with this test,
stating that it is not clear what physical
attributes of a piece of property will
render it inappropriate for a given use.

b. Dissent—agreed with the plurality’s
“suitability” analysis, but reasoned that
the land in this case was unsuitable
because defendant’s own use of the
premises (railroad workmen used the
road for the purpose of maintaining the
tracks) created potential for serious
injury.

IV. The Effect of Past Use on a Suitability Determination

A. In Albright v. Metz,67 the plaintiff was injured
when he fell some 35 feet into the bed of a land-
fill while riding his motorized dirt bike on the

defendant’s landfill. The Court of Appeals
determined that a “substantial indicator” of
whether property is conducive to a particular
activity is “whether recreationists have used the
property for that activity in the past; such past
use by participants in the sport manifests the
fact that the property is physically conducive to
it.”68

The property must not be judged by its “general
characteristics,” instead the Court reasoned that
while portions of the property may not be suit-
able for a particular activity, other portions may
be, thus it is the “general suitability” of the
property that controls, and “suitability must be
judged by viewing the property as it generally
exists, not portions of it at some given time.”69

B. In Fenton v. Consolidated Edison Co. of New York,70

the plaintiff was seriously injured when he
struck a ditch while motorbiking along a dirt
access road on a right-of-way owned by defen-
dant. The ditch was one of many placed by
defendant in the access road to prevent erosion.

The court found it determinative that although
the plaintiff had not previously ridden that par-
ticular stretch of the access road, he had previ-
ously operated his motorbike along other loca-
tions on the roadway. In addition, the trial testi-
mony established that “a lot of people” used the
roadway for motorbiking. Based on this estab-
lishment of past use, the court found the Ianotti
test for section 9-103 immunity satisfied.

C. In Moscato v. Frontier Distributing Inc.,71 the
plaintiff was riding his ATV towards trails along
railroad tracks adjacent to defendant’s property
when he struck a chain placed across the
entrance to the defendant’s parking lot.

1. The court found that the property was con-
ducive to ATV use due to the evidence of
extensive past recreational use, but did not
thoroughly discuss its finding that the prop-
erty was also “appropriate” for such use
“despite its urban location and commercial
use.”72

D. In Jacobs v. Northeastern Industrial Park,73 howev-
er, the plaintiff was injured when he fell from
his motorbike while riding on defendant’s prop-
erty. The property consisted of 396 acres of
woods and open fields which had been used as
an area for motorbike riding, hunting and fish-
ing for many years. Apparently, a few months
prior to the accident, defendant’s contractor had
begun digging ditches on the property to repair
the drainage system.
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1. The court determined that the physical char-
acteristics of the land (vacant, level and
grassy), provided prima facie support for the
determination that it was both conducive
and appropriate for recreational ATV riding.

D. In Ackermann v. Town of Fishkill,80 the plaintiff
was injured when he fell off his bicycle while
riding down a steep roadway under construc-
tion on property owned by defendant.

1. The court determined that the property was
unsuitable for bicycle riding as it was locat-
ed on a steep incline and the surface was
strewn with rocks, and no evidence had
been offered that the roadway had been
used for bicycle riding in the past.

E. In Olson v. Brunner,81 the plaintiff’s father was
fatally injured by a bull while hunting on defen-
dant’s dairy farm. The defendant owned a 207-
acre dairy farm, 70 acres of which constituted a
pasture surrounded by a single strand of electri-
fied barbed wire in which 60 cows and one bull
ran together for breeding purposes. Prior to the
accident, the plaintiff’s father had been hunting
on the farm for ten years.

1. The court, citing Albright’s holding that suit-
ability must be judged by examining the
property as it generally exists, not portions
of it at some given time, found the property
suitable for hunting.

F. In Rzeczkowski v. Kowalczi,82 the plaintiff was
snowmobiling on defendants’ 76-acre dairy
farm, a portion of which was used as a gravel
pit, when he proceeded up an incline and then
plunged into a gravel pit below.

1. The court, citing Albright, ruled that
Supreme Court had erred by determining
that the land was unsuitable and found that
since the plaintiff was snowmobiling in an
open area, and not in a gravel pit itself, and
the land had been used by other snowmo-
bilers in the past, it was conducive to and
appropriate for snowmobiling.

Current Conflicts Within the Labor Law
I. Topic One: Window Washers and the Labor Law

A. Introduction

1. In recent years, New York appellate court
decisions have reflected an increasing
awareness of the need to ensure that com-
mercial window washers are provided an
adequate amount of protection under the
Labor Law. More specifically, numerous
opinions have examined the connection

The Second Department found that the property
was conducive to motorbiking because it had
been used for such activity for many years, was
only minimally developed and had not been
designated for any other particular use.

V. Appropriateness of the Land for a Particular
Recreational Activity

A. In Baisley v. State of New York,74 the claimant was
injured when he drove his ATV into a wire cable
stretched across the trail on which he was rid-
ing. The cable had been painted orange and had
streamers attached to it, but they were withered
at the time of the accident.

1. The court found that while the trail was
conducive to the operation of ATVs, it was
not appropriate for the use of such vehicles
due to the fact that it “was used for hiking,
bird watching, cross-country skiing and
snow shoeing, and, the use of ATVs thereon
would not only be likely to disrupt the stat-
ed activities, but also to threaten those
engaged in those activities with serious
injury.”75

VI. The Effect of the Physical Characteristics of Land on
a Suitability Determination

A. In Reid v. Kawasaki Motors Corp., U.S.A.,76 the
plaintiff was injured while riding his ATV on a
crude track in the middle of a hay field on
defendant’s property.

1. The court found the land suitable for this
purpose as it was a large, sprawling farm in
a rural area with numerous acres of unim-
proved open fields that had been used for
years for motorbiking. The court additional-
ly found that the presence of a makeshift
track enhanced the property’s suitability for
that purpose.

B. In McGregor v. Middletown School District No. 1,77

the court found defendant’s property suitable
for sledding as it had been used for years by the
general public for such purpose, and it had
attributes that rendered it conducive to sledding
by small children, such as a short hill, sloping
incline and it was set away from traffic.
Although plaintiff advanced that a dangerous
condition at the bottom of the hill rendered the
property unsuitable for the activity, the court
reiterated that a dangerous condition is not the
“benchmark for suitability, or appropriate-
ness.”78

C. In Bryant v. Smith,79 the plaintiff was a passen-
ger on an ATV and was injured when she was
thrown to the ground while riding across land
owned by the defendants.



between Labor Law § 240(1), the Scaffold
Law, and Labor Law § 202, which is aimed
directly at protecting window washers. As
both sections appear to apply to window
cleaning, an issue has arisen in the courts as
to whether window washers who have a
remedy under section 202 (the statute
specifically geared towards protecting win-
dow washers) are precluded from also seek-
ing the absolute liability protection of sec-
tion 240(1) (the more general statute).

B. Section 202

The owner, lessee, agent and man-
ager of every public building and
every contractor involved shall pro-
vide such safe means for the cleaning
of the windows and of exterior sur-
faces of such building as may be
required and approved by the
board of standards and appeals.
The owner, lessee, agent, manager
or superintendent of any such
public building and every contrac-
tor involved shall not require, per-
mit, suffer or allow any window or
exterior surface of such building to
be cleaned unless such means are pro-
vided to enable such work to be done
in a safe manner for the prevention
of accidents and for the protection
of the public and of persons
engaged in such work in conform-
ity with the requirements of this
chapter and the rules of the board
of standards and appeals. A per-
son engaged at cleaning windows
or exterior surfaces of a public
building shall use the safety
devices provided for his protec-
tion. Every employer and contrac-
tor involved shall comply with
this section and the rules of the
board and shall require his
employee, while engaged in clean-
ing any window or exterior sur-
face of a public building, to use
the equipment and safety devices
required by this chapter and rules
of the board of standards and
appeals.

The provisions of this section shall
not apply to (1) multiple dwellings
six stories or less in height located
anywhere in this state; nor to (2)
any building three stories or less

in height in cities, towns or vil-
lages having a population of less
than forty thousand; nor to (3) the
windows or exterior surfaces of
any building which may be
exempted under any rule adopted
by the board of standards and
appeals.

The board of standards and
appeals may grant variations pur-
suant to the provisions of section
thirty of this chapter. All existing
variations heretofore made by the
board relating to the cleaning of
windows are hereby validated and
continued in full force and effect
until amended or terminated by
the board.

The board of standards and
appeals may make rules to effectu-
ate the purposes of this section.

Notwithstanding any other law or
regulation, local or general, the
provisions of this section and the
rules issued thereunder shall be
applicable exclusively throughout
the state and the commissioner
shall have exclusive authority to
enforce this section and the rules
issued thereunder. [Emphasis
added]. 

C. Section 240(1)

All contractors and owners and
their agents, except owners of one
and two-family dwellings who
contract for but do not direct or
control the work, in the erection,
demolition, repairing, altering,
painting, cleaning or pointing of a
building or structure shall furnish
or erect, or cause to be furnished
or erected for the performance of
such labor, scaffolding, hoists,
stays, ladders, slings, hangers,
blocks, pulleys, braces, irons,
ropes, and other devices which
shall be so constructed, placed and
operated as to give proper protec-
tion to a person so employed.
[Emphasis added]. 

D. The First, Second and Fourth Departments have
determined that non-domestic window washers
have a remedy under both sections.
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engaged in high-risk, height-related
occupations.

E. The Third Department has determined that an
injured window washer’s exclusive remedy lies
in a cause of action under Labor Law § 202.

1. In Bauer v. Female Academy of Sacred Heart,89

the plaintiff was in the process of cleaning a
third-story window of a commercial build-
ing when he fell to the ground thereby sus-
taining serious physical injuries.

a. The majority, mindful of the opinions of
the First and Fourth Departments, con-
cluded that “with the enactment of
Labor Law § 202, window cleaners were
afforded absolute liability against own-
ers of all buildings except dwellings
while working at elevated heights, the
precise protection afforded other enu-
merated workers under Labor Law §
240. Thus, we agree with defendant that
to conclude that the Legislature at the
time of the enactment of Labor Law §
202 intended that the protections of
Labor Law § 240 also would encompass
window cleaners ‘would have the effect
of making Labor Law § [202] . . . virtu-
ally useless.’”90

F. The Court of Appeals has not yet definitively
ruled on this issue.

1. The Court tangentially addressed the issue
in Brown v. Christopher St. Owners Corp.,91 a
case involving a plaintiff who was injured
when he fell from the second-floor ledge of
an apartment building while washing the
exterior of one of the windows.

a. While the Court did not reach the ques-
tion of whether Labor Law § 202 pro-
vides the exclusive remedy in such
cases involving window cleaning, it did
differentiate between routine, house-
hold window washing and commercial
window washing, stating that Labor
Law § 240 (1) “does not include the rou-
tine, household window washing at
issue here . . . Unlike the painting of a
house . . . or the cleaning of the win-
dows of a large, nonresidential structure
such as a school . . . the routine cleaning
[here] is not the kind of undertaking for
which the Legislature sought to impose
liability under Labor Law § 240.”92

1. In Cruz v. Bridge Harbor Heights Associates,83

the plaintiff, who had not been provided
with a belt, window anchors or any other
safety device, fell three stories while clean-
ing the windows of an apartment complex.

a. The First Department ruled consistently
with its previous opinions84 when it
determined that a plaintiff seeking
recovery under Labor Law § 202 is not
precluded from also seeking relief
under section 240(1).85

2. In Harzewski v. Centennial Development
LTD,86 the Fourth Department cited the First
Department’s decision in Terry, when it
determined that a plaintiff who was injured
when he fell while cleaning the exterior
windows of a two-story commercial build-
ing could maintain a cause of action under
Labor Law § 240(1). The court noted that
while the cleaning of windows does not
include domestic window cleaning, section
240(1) does apply “where . . . a professional
window washer was hired to clean the exte-
rior windows of a multistory building.”87

3. In Williamson v. 16 W. 67th St. Co.,88 the
plaintiff window washer was an employee
of a third-party defendant window cleaning
service hired to clean the exterior windows
of a retail clothing store. The plaintiff
gained access to the third floor windows by
climbing out of a window onto a ledge and
affixing his canvass safety harness to
anchors outside of the windows. However,
the canvass broke and the plaintiff fell,
thereby sustaining grave injuries.

a. The majority determined that Labor
Law § 240 is applicable to claims by
window cleaners who are injured as a
result of elevation-related risks inherent
in their work, as long as the cleaning of
windows is not a truly domestic activi-
ty.

b. The court acknowledged the rule that
where a general statue and a specific
statute conflict, the specific statute
should govern over the general, but the
court reasoned that such a rule would
be improperly applied in Williamson
because its effect would be to subvert
the principal purpose of both of the
statutes, which is to protect workers



II. Topic Two: Landing Zone Cases

A. Introduction

1. Section 240 only applies to “special haz-
ards” limited to such “specific gravity-relat-
ed accidents as falling from a height or
being struck by a falling object that was
improperly hoisted or inadequately
secured.”93 Subsequent to Ross, the appel-
late courts uniformly determined that plain-
tiffs injured as the result of objects moving
horizontally or laterally are not protected by
Labor Law § 240.94 However, an issue has
recently arisen as to whether employers and
work-site owners are absolutely liable for
injuries sustained by laborers as a result of
being struck by objects intentionally dropped
in furtherance of a legitimate work function
(such as asbestos removal).

B. The Third Department–Roberts v. General Electric
Co.95

1. Roberts v. General Electric Co., a 3-2 decision,
arose out of an accident that occurred while
the plaintiff was employed as an asbestos
handler for a firm that had contracted with
the defendant to remove asbestos insulation
from several chemical tanks at a General
Electric facility. The asbestos removal
process required workers positioned on top
of tanks to cut steel support bands, thereby
allowing pieces of asbestos to fall 12 to 14
feet to the floor where other workers would
retrieve them. The plaintiff was injured
when a falling piece of asbestos struck him
on the shoulder.

The majority reasoned that Labor Law §
240(1) was designed to prevent exactly the
type of injury sustained by the plaintiff. The
court noted that any number of the safety
devices enumerated in section 240(1) could
have prevented the “dangerous free fall” of
the asbestos.

The court ruled that “from the viewpoint of
protecting workers, it is simply irrelevant
whether the falling asbestos was intention-
ally or negligently released where the facts
otherwise support the application of the
provisions of Labor Law § 240(1).”96

On the other hand, the dissent reasoned that
the majority’s conclusion was inconsistent
with the court’s earlier decision in Corey v.
Gorick Construction Co.97 In Corey, the court
held that Labor Law § 240(1) was inapplica-
ble where a descending beam struck the

plaintiff after it had been purposefully
released to a targeted site from a backhoe in
accordance with a demolition plan. There,
the court found determinative the fact that
the beam did not fall as the result of an
improper or defective mechanism, but fell
purposefully. Since the plaintiff in Roberts
was not injured by an object that was
“improperly hoisted or inadequately
secured,” the dissent concluded that Labor
Law § 240(1) was not triggered.

C. First Department Decisions

1. In Campanella v. St. Luke’s-Roosevelt
Hospital,98 the plaintiff was standing in a
Dumpster and being handed timbers by co-
workers standing 8 to 12 feet above him.
The plaintiff’s job was to guide the timbers
so that they fell into the Dumpster. At one
point, the plaintiff was handed a particular-
ly heavy timber which he was unable to
control and sustained injury as he twisted to
keep it from crushing him.

a. The court granted summary judgment
to the plaintiff on the issue of defen-
dant’s liability under Labor Law §
240(1) ruling that the lowering of the
timbers 8 to 12 feet implicated the
statute which provides protection for
workers whose jobs “entail a significant
risk inherent in the particular task
because of the relative elevation” at
which it must be performed.99

2. The plaintiff in Brust v. Estee Lauder Inc.,100

was injured when he was struck by a
wrench that was dropped from above by a
fellow worker.

a. The court ruled that Labor Law § 240(1)
clearly applied to the situation because
it involved an injury caused by a gravi-
ty-related hazard.

D. Second and Fourth Departments

1. In Cosgriff v. Manshul Construction Corp.,101

the plaintiff was hit in the head by an object
which came from the roof of a building on a
construction site on which he was working.

a. The court concluded that the plaintiff
was entitled to summary judgment as
no safety devices were provided which
would have prevented the accident.
Interestingly, however, the Court did
not note whether the object had been
negligently or intentionally dropped on
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plaintiff lifted the fixture into the ceiling
and then descended the ladder a step to
adjust his position, however, as he did so,
the light fixture began to fall from the grid.
The plaintiff sustained injuries when he
reached out to stop the fixture from hitting
him.

3. In a consolidated opinion,106 the Court of
Appeals ruled that Labor Law § 240 was
inapplicable to both claims. While the
Court’s affirmance of the dismissal in
Capparelli was based upon the fact that there
was no height differential between the
plaintiff and the falling object, the Narducci
decision is relevant.

a. In ruling on Narducci, the Court noted
that liability under section 240(1) “is
contingent upon the existence of a haz-
ard contemplated in section 240(1) and
the failure to use, or the inadequacy of,
a safety device of the kind enumerated
therein.”107 For liability resulting from
injuries due to falling objects, the Court
stated that the plaintiff must show more
than that he was injured by a falling
object, “[a] plaintiff must show that the
object fell, while being hoisted or secured,
because of the absence or inadequacy of
a[n] [enumerated] safety device.”108

Thus, the Court found that as the win-
dow that fell on the plaintiff was part of
the pre-existing building structure, it
was not a situation where a hoisting or
securing device “would have been nec-
essary or even expected.”109

PJI 2:70 on Proximate Cause Charge—
Jury Confusion
I. Introduction

A. The New York Pattern Jury Instructions
changed between the second and third editions
(1996) to alleviate jury confusion in reference to
this charge.

1. “An act or omission is a proximate cause of
an injury if it was a substantial factor in
bringing about the injury, that is, if it had
such an effect in producing the injury that
reasonable men would regard it as a cause
of the injury.”110

2. “An act or omission is regarded as a cause
of an injury if it was a substantial factor in
bringing about the injury, that is, if it had
such an effect in producing the injury that

the plaintiff, the Court simply stated
that as the plaintiff was hit on the head
from an object coming from the roof
while he was working, he was entitled
to summary judgment under section
240(1). 

2. In Jiron v. China Buddhist Ass’n.,102 plaintiff
was injured when he was struck by a part of
a piece of equipment that he was attempt-
ing to move which disengaged and fell from
a height of approximately 15 to 20 feet
above the ground.

a. The majority ruled that the plaintiff’s
claim did fall within the scope of Labor
Law § 240, finding that the requirement
that workers be provided with proper
protection extends not only to the haz-
ards of building materials falling from a
hoist, but also to the hazards associated
with a defective hoist, or portion there-
of, falling from an elevated level to the
ground.

3. In Micoli v. City of Lockport,103 the plaintiff
sustained injuries when one of his co-work-
ers dropped his end of a scaffold pick that
he and the plaintiff were carrying up a lad-
der.

a. The court ruled that Labor Law § 240(1)
protects workers not only from the dan-
gers of building materials falling from
elevated work sites, but also from the
dangers associated with safety devices
or pieces thereof falling and striking
them. Notably, the court did not
address the issue of whether or not sec-
tion 240(1) would apply when objects
are intentionally dropped.

E. Court of Appeals 

1. In Narducci v. Manhasset Bay Associates104 the
plaintiff was standing on an extension lad-
der and removing window frames when a
pane of glass from an adjacent window fell
on him. In a 3-2 decision, the First
Department denied defendant’s motion to
dismiss the plaintiff’s section 240 claim
while the dissent reasoned that section 240
was not applicable because the window
pane had not been secured or hoisted in an
unsafe fashion during the work.

2. In the Fourth Department case, Capparelli v.
Zausmer Frisch Assocs.,105 the plaintiff
climbed halfway up a ladder to install a
ceiling fixture on a 10-foot high ceiling. The



reasonable people would regard it as a
cause of the injury.”111

3. Although the word “proximate” was
removed, the change in language was mere-
ly semantic and did not effect a change in
the law regarding proximate cause.112

4. Instruction on apportionment of damages
added at the trial court’s discretion:

a. “Whether the negligence of a particular
party was a substantial factor in causing
an injury does not necessarily depend
on the percentage of fault that may be
apportioned to that party.”113

5. Instruction where there might be more than
one proximate cause of plaintiff’s harm:

a. “There may be more than one cause of
an injury. Where the independent and
negligent acts or omissions of two or
more parties cause injury to another,
each of those negligent acts or omis-
sions is regarded as a cause of that
injury provided that it was a substantial
factor in bringing about that injury.”114

B. Does confusion remain after the revision?

1. Petrone v. Mazzone115

2. Not unique to juries—Argentina v. Emery
World Wide Delivery Corp.116

a. Certified question from U.S. Court of
Appeals Second Circuit—asked whether
a portion of the Vehicle and Traffic Law
required that vehicle “must be the proxi-
mate cause of the injury before the vehi-
cle’s owner may be held vicariously
liable.”117

Court of Appeals stated in reply to the
Second Circuit that since “there may be
more than one proximate cause of an
injury,” courts must use “a” rather than
“the” when referring to proximate
cause.118

3. Cases generating more confusion than others

a. Multiple tortfeasors

b. Comparative negligence

II. Language of 1 NY PJI 2:70

A. “Proximate cause” vs. “Substantial factor”

1. Changing to “substantial factor” first pro-
posed 90 years ago

a. Smith, Legal Cause in Actions of Tort119

2. Idea has gradually won acceptance through-
out the various states in the intervening
decades.120

B. Additional changes

1. Comment following revised PJI 2:70 sug-
gests making its language even more acces-
sible to jurors—suggests that pattern charge
“will be more readily understood by lay
jurors if the principle is expanded upon and
related to the facts of the particular case.
The law must not only be stated accurately
but ‘be reduced to terms likely to be under-
stood by the jury.’”121

III. Examples Where Jury Finds Negligence and
Damages but No Proximate Cause

A. Petrone, supra

1. Third Department reversed jury verdict and
ordered new trial where jury found defen-
dant negligent but determined that this neg-
ligence was not a proximate cause of the
accident.

B. Clarke v. Order of Sisters of St. Dominic122

1. Court reached same result on virtually iden-
tical underlying facts as Petrone.

2. Jury found defendant negligent, but con-
cluded that such negligence was not a prox-
imate cause of plaintiff’s injuries, but then
apportioned fault 90 percent for plaintiff
and 10 percent for defendant.

3. Court ordered new trial, citing “substantial
confusion among the jurors in reaching their
verdict” and calling the verdict “internally
inconsistent.”123

4. Moreover, court noted that trial court “was
aware that the jurors had previously
expressed difficulty in comprehending the
concept of proximate cause” but still failed
to require the jury to reconsider its verdict
or order a new trial.124

C. Stilloe v. Contini125

1. Jury found doctor negligent in medical mal-
practice action but decided that his negli-
gence was not a proximate cause of plain-
tiff’s injuries.

2. Court upheld jury verdict. Although plain-
tiff argued jury confusion after jury request-
ed a rereading of the definition of proximate
cause during deliberations, the court found
that this did not establish jury confusion.

3. The court noted that “[j]ury verdicts are to
be accorded deference on review, particular-

14 NYSBA Trial Lawyers Section Digest |  Fall 2001  | No. 43



NYSBA Trial Lawyers Section Digest |  Fall 2001  | No. 43 15

defendant, again failing to conclude
that plaintiff’s negligence was a
substantial cause of the accident.

(3) Second Department found that the
trial court erred by failing to re-
instruct the jury before ordering it
to reconsider its verdict and remit-
ted the matter to Supreme Court for
new trial.

3. Can avoid expense of an entire new trial

a. Johnson v. Village of Saranac Lake131

(1) Third Department affirmed jury’s
verdict finding defendant negligent
and such negligence a proximate
cause of plaintiff’s injury.

(2) Jury originally found defendant
negligent but did not find this neg-
ligence to be a proximate cause of
the injury, although it apportioned
60 percent of the fault to defendant.
Supreme court found this result to
be inconsistent and re-instructed
the jury on “substantial cause” and
directed the jury to reconsider its
verdict.

(3) Appellate division rejected defen-
dant’s claim that the second verdict
demonstrated confusion, and con-
cluded that the jury’s first verdict
was the product of an inadvertent
mistake and the trial court acted
properly by allowing the jury to
clarify its verdict.

V. Erroneous Instructions by the Trial Court

A. Court’s duty in instructing the jury

1. “A trial court is required to state the law rel-
evant to the particular facts in issue, and a
set of instructions that confuses or incom-
pletely conveys the germane legal principles
to be applied in a case requires a new
trial.”132

2. Jury confusion may be caused by improper
jury instructions or by the contents of the
verdict sheets.

B. Capicchioni v. Morrissey133

1. Court reversed verdict and ordered new
trial where the trial court instructed the jury
that they must determine whether a party’s
negligence was “the cause of the accident”
and the jury found that defendant was neg-

ly those rendered in favor of defendants in
tort cases.”126

D. Ohdan v. City of New York127

1. The court in a 3-2 split upheld verdict
where jury determined that all defendants
had acted negligently but that only one of
the defendants’ negligence was a proximate
cause of plaintiffs’ injuries.

2. Majority concluded that the jury could have
concluded that the negligence of some
defendants was not foreseeably linked to
the injuries suffered, noting that “[a] jury
verdict is normally accorded great weight,”
and finding that the verdict can “easily be
said to have been arrived at by thoughtful
and careful analysis.”128

3. Dissent stated that jury’s finding of negli-
gence could not “reasonably be reconciled
with its determination” that such “negligent
conduct was not the proximate cause of the
accident,” calling the jury’s findings vis-à-
vis liability “incoherent” and concluding
that a new trial was required to resolve this
issue.129

IV. Jury Reconsideration of Verdict Before Discharge

A. Confused or inconsistent jury verdicts can be
remedied by trial court

1. Must be done before jury is discharged.

2. Before such reconsideration, the court
should re-instruct the jury to help resolve
any confusion.

a. Roberts v. County of Westchester130

(1) Westchester County jury found both
plaintiff and defendant negligent,
but further determined that neither
party’s negligence was a “substan-
tial factor” in bringing about plain-
tiff’s harm; jury compounded this
confusion by apportioning fault 55
percent to plaintiff and 45 percent
to defendant.

(2) Supreme Court told the jury that for
a party to be at fault, its negligence
must be a substantial factor in caus-
ing the accident, but denied plain-
tiff’s request to re-instruct the jury.
During a colloquy with the court,
the jury’s foreperson repeated her
belief that defendant’s negligence
was not a substantial cause, but the
jury then apportioned fault 90 per-
cent to plaintiff and 10 percent to



ligent but that such negligence did not prox-
imately cause plaintiff’s injury.

2. Court reversed judgment despite counsel’s
failure to object to the instructions in ques-
tion, exercising its discretion to reverse in
the interest of justice, since the erroneous
instruction “may have had a vital bearing
on the close issue of proximate cause”134

even though the court had originally
defined proximate cause as “a cause.”135

C. Liebgott v. City of New York136

1. Supreme Court initially told jury that there
could be only one proximate cause of the
accident and although plaintiff’s counsel
did not object, the court later corrected the
instruction.

2. Appellate division, despite specifically find-
ing that “the court’s initial instruction was
erroneous,”137 held that “the defect was
cured by the court’s entirely proper supple-
mental instruction regarding this definition
in response to a request for clarification
from the jury.”138

3. Court rejected plaintiff’s claim that jury was
confused, stating that “we are satisfied that
any possible confusion was obviated by the
remainder of the court’s charge and by the
supplemental instruction regarding proxi-
mate cause” based, in part, on the fact that
the jury submitted no further questions to
the court after the supplemental
instruction.139

D. Distinction between Capicchioni and Liebgott

1. Both involved one incorrect instruction and
one correct instruction on proximate cause.

2. Difference was what the last instruction to
the jury was before the verdict.

a. In Capicchioni, court’s original correct
instruction was voided by two subse-
quent incorrect instructions, including
one during the jury’s deliberations.

b. The court in Liebgott cured its original
misinstruction with a proper supple-
mental charge.140

VI. Practice Suggestions

A. Instructions must be carefully crafted—

1. Particularly in cases involving issues of
comparative negligence, multiple defen-
dants or intervening harms.

2. Work with the trial court to be certain to use
the language “a cause” or “a substantial fac-

tor” rather than “the cause” or “that cause.”
Remember you’re trying to convey to the
jury that an act or omission need not be the
only cause of plaintiff’s injury, but rather
one of the causes of the harm.

3. Examine the verdict sheet.

4. Poll the jury.

B. Cure problems before discharging jury.

Preclusion of Expert Testimony as a Remedy
for CPLR 3101(d)(1)(i) Violations

“The rule of CPLR 3101(d) is as clear as the judicial
interpretation it has enjoyed.”141

I. Introduction

A. CPLR 3101(d)(1)(i)

1. Provision requires expert disclosure and
gives trial court discretion in remedying a
party’s failure to make proper disclosure.

2. Duty of expert disclosure:

Upon request, each party shall
identify each person whom the
party expects to call as an expert
witness at trial and shall disclose
in reasonable detail the subject
matter on which each expert is
expected to testify, the substance
of the facts and opinions on which
each expert is expected to testify,
the qualifications of each expert
witness and a summary of the
grounds for each expert’s opinion.

a. The rule only arises “[u]pon request”

b. No specific timetable for disclosure

3. Trial court’s broad discretion to remedy vio-
lations:

However, where a party for good
cause shown retains an expert an
insufficient period of time before
the commencement of trial to give
appropriate notice thereof, the
party shall not thereupon be pre-
cluded from introducing the
expert’s testimony at the trial sole-
ly on grounds of noncompliance
with this paragraph. In that
instance, upon motion of any
party, made before or at trial, or
on its own initiative, the court
may make whatever order may be
just.
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2. Vega v. Lapalorcia146

a. Reversed Supreme Court’s decision to
preclude plaintiff’s expert, finding that
“plaintiffs did not intentionally or will-
fully fail to comply with CPLR
3101(d).”147

3. Other departments follow the intentional or
willful to disclose standard

a. Downes v. American Monument Co.148

b. Rushford v. Facteau149

c. Peck v. Tired Iron Transport, Inc.150

D. Prejudice to party seeking preclusion

1. Rushford, supra

Third Department affirmed Supreme
Court’s refusal to preclude plaintiff’s expert,
where plaintiff had originally disclosed a
different witness, but that witness was
unavailable and a different expert witness
was substituted at the last minute.

The court found that the failure to disclose
was not intentional or willful, and conclud-
ed that the opposing party could not have
been surprised by the witness’ testimony
since it was similar to the testimony that
would have been offered by the unavailable,
previously disclosed witness.

The court found that there was no prejudice
suffered by the substitution and declined to
disturb the alternative remedial measures
fashioned by the Supreme Court.

E. Where both parties have failed to comply with
CPLR 3101(d)(1)(i)

1. Godfrey v. Dunn151

Although defendant did not comply with
CPLR 3101(d) in disclosing his medical
expert, he was still entitled to have the
expert testify since plaintiff also violated the
rule by first stating that no experts had been
retained and then revealing too late that
plaintiff’s surgeon would testify.

In addition, plaintiff’s counsel admitted that
he learned of defendant’s medical expert’s
testimony during a pretrial conference 17
days before trial.

III. Remedies for Disclosure Violations

A. Preclusion of non-disclosed expert from testify-
ing at trial

a. No definitions of “good cause” or
“insufficient period of time”

b. No guidance as to what “orders may be
just”

4. Limited exception for certain malpractice
actions:

In an action for medical, dental or podiatric
malpractice, a party, in responding to a
request, may omit the names of medical,
dental or podiatric experts but shall be
required to disclose all other information
concerning such experts otherwise required
by this paragraph.

II. Failure to Make Proper Disclosure

A. Insufficient content of disclosure

1. “Reasonable detail”—subject matter, sub-
stance of facts and opinions, summary of
grounds for opinion

2. No guidance in statute

B. Timing of disclosure

1. CPLR 3101(d)(1)(i) does not create a specific
deadline governing expert disclosure (i.e.,
30 days, two weeks, etc.), but rather, gives
courts latitude where a party has made dis-
closure an “insufficient period of time”
before trial.

2. Aversa v. Taubes142

CPLR 3101(d)(1)(i) does not
require a party to respond to a
demand for expert witness infor-
mation “at any specific time nor
does it mandate that a party be
precluded from proffering expert
testimony merely because of non-
compliance with the statute,”
unless there is evidence of inten-
tional or willful failure to disclose
and a showing of prejudice by the
opposing party.143

C. Conduct of disclosing party

1. Maillard v. Maillard144

a. Relatively lenient rule as to those failing
to comply with CPLR 3101(d)(1)(i)

b. “In order to invoke the drastic remedy
of preclusion, the court must determine
that the offending party’s lack of co-
operation with disclosure was willful,
deliberate, and contumacious.”145



1. Corning v. Carlin152

a. Plaintiff failed to respond to defendant’s
repeated requests for CPLR 3101(d) dis-
closure until after opening statements.

b. No good cause shown for plaintiff’s
failure to retain an expert witness until
eve of trial.

2. Within trial court’s discretion

a. Marra v. Hensonville Frozen Food Lockers
Inc.153

(1) No preclusion where party waited
until ten days before trial, court
found that delay was not willful.

b. Peck, supra

(1) No preclusion where no evidence of
willfulness, surprise or prejudice to
party seeking preclusion.

B. Effect of preclusion

1. Dismissal of case

a. Bauernfeind v. Albany Medical Center
Hospital154

(1) Medical malpractice defendant
demanded expert data from plain-
tiff, plaintiff did not respond for
seven years.

(2) Supreme Court granted defendant’s
motion to preclude expert and
granted defendant’s motion for
summary judgment.

(3) Plaintiff could not proceed in med-
mal action without expert testimo-
ny.

C. Alternatives to preclusion

1. McDermott, supra 

a. Plaintiff waited three years until the eve
of trial to respond to defendant’s coun-
sel’s requests for expert disclosure.

b. Plaintiff’s failure to disclose expert was
found to be neither intentional nor will-
ful.

c. Court required offending counsel to pay
$1,500 to opposing counsel for lack of
diligence, to cover fees, rather than pre-
cluding expert.

D. Standard applied in reviewing trial court’s sanc-
tion

1. Lillis, supra

a. Court applied an abuse of discretion stan-
dard in affirming Supreme Court’s deci-
sion not to preclude defendants’ expert,
although the expert was retained one
week before trial and was not disclosed
until the second day of the trial.

b. Appellate Division found that defen-
dants’ late disclosure was not intention-
al or willful and that the expert’s testi-
mony did not offer any surprises.

IV. Responsibilities of Party Seeking Preclusion

A. Requirements of CPLR 3101(d)(1)(i) only take
effect “upon request”

1. Where a party feels that an opponent has
made inadequate expert disclosure, the bur-
den is on him or her to object to the alleged-
ly inadequate disclosure prior to trial, or
else risk waiving the objection and having
the opponent’s expert testify at trial.

2. Qian v. Dugan155

a. Supreme Court precluded plaintiff’s
expert witnesses who would have testi-
fied as to the value of certain property
lost in a fire, as well as the origin and
causation of the fire, for which plaintiff
sought recovery.

b. Supreme Court also dismissed the com-
plaint, since the expert testimony was
central to plaintiff’s case.

c. Defendant had not moved for preclu-
sion until the day of trial, however, and
the Third Department found that “the
record reveals that plaintiff received no
notice, prior to defendant’s in-court
motion, that his responses were consid-
ered to be inadequate in any respect . . .
there is no indication that plaintiff was
informed that the sufficiency of his
responses, outlining their qualifications
and expected testimony, would be ques-
tioned.”156

d. Based on the importance of the experts’
testimony to plaintiff’s case, the Third
Department called Supreme Court’s
decision to preclude the testimony
“drastic” under the circumstances.157
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that plaintiff could establish a prima facie
case by calling defendant’s expert who
had examined her at defendant’s
request.

c. The case was again scheduled for trial.
Plaintiff tried to comply with CPLR
3101(d) before trial by giving the
required notice regarding her own
expert witness. Supreme Court denied
defendants’ motion to preclude the wit-
ness’s testimony at the rescheduled
trial. The Third Department reversed,
holding that original preclusion order
was now the law of the case.

B. Res judicata

1. Kalkan v. Nyack Hospital162

a. Plaintiff’s expert precluded in first med-
ical malpractice trial prior to any proof
being taken at trial, for failure to com-
ply with the court’s order regarding dis-
closure. Thereafter, the court granted
defendants’ motions to dismiss the
complaint.

b. Second Department upheld preclusion
and dismissal of case.

c. Plaintiff commenced a second action
within the statute of limitations pur-
suant to CPLR 205(a). Supreme Court
granted defendant’s motions to dismiss
in the second action.

d. Since plaintiff’s noncompliance with
Supreme Court’s order of preclusion in
the first action effectively closed plain-
tiff’s proof, the dismissal of the com-
plaint for noncompliance with CPLR
3101(d)(1)(i) was deemed to be on the
merits and, therefore, the Second
Department held that the second action
was barred by res judicata.

VI. Withholding name of medical expert

A. General rule

1. Pursuant to CPLR 3101(d)(1)(i) a party in a
malpractice action is allowed to withhold
the name of their medical expert, but is still
required to otherwise comply with disclo-
sure requests.

B. Treating physicians need not be disclosed under
CPLR 3101(d)(1)(i)

1. Rook v. 60 Key Centre163

2. Krinsky v. Rachleff164

e. Plaintiff given another opportunity to
correct the inadequacies in the earlier
disclosure within 20 days of the court’s
decision.

B. Practice commentaries for CPLR 3101(d)(1)(i)

1. Professor Siegel advises practitioners that:

Sound practice for any party
demanding expert data is to fol-
low through on its demand, mak-
ing sure that the opponent not
only responds within a reasonable
time, but also with adequate data.
The longer the time that passes
without a response, the better of
course is the defendant’s chance to
succeed on a preclusion motion.
But the absence of a response for a
prolonged time should not lead
the defendant to assume too
much. The view of cases like Qian
is that the defendant is under an
obligation to broach the issues of
timeliness and adequacy before
the trial.158

2. It is also recommended that where the
expert for whom the disclosure is allegedly
inadequate is indispensable to an oppo-
nent’s case, a preclusion motion should be
made as soon as possible, since an order of
preclusion will dispose of the action.159

V. Effect of Expert Preclusion on Subsequent Trials

A. Law of the case

1. Noble v. Cole160

a. Plaintiff’s expert precluded for CPLR
3101(d) violation.

b. First trial ended with hung jury, plain-
tiff sought order before second trial to
have expert permitted to testify.

c. Third Department upheld Supreme
Court’s denial of such order, ruling that
original preclusion was the law of the
case, even though disclosure would oth-
erwise have been timely before second
action.

2. Ingelston v. Francis161

a. Supreme Court precluded plaintiff’s
expert and dismissed the case for failure
to make out prima facie case without the
expert’s testimony.

b. Third Department affirmed preclusion
but reversed the dismissal after finding



3. Bonner v. Lee165

4. Napierski v. Finn166

C. Interplay between CPLR 3101(d) and CPLR
3121(b)

1. Galdon v. Ring167

a. Redaction of treating physician’s name
from CPLR 3121 disclosure was “an
appropriate accommodation of the com-
peting purposes of broad disclosure
under CPLR 3121(b) and protection of
the expert’s identity under CPLR
3101(d)(1)(i).”168

D. Expert’s name can be redacted in affidavit sub-
mitted in opposition to motion for summary
judgment

1. Carrasquillo v. Rosencrans169

2. Napierski, supra170

The Preservation Doctrine—
Preserving Issues for Judicial Review
in the Civil Context
I. Appellate Review: Facts In Record and Issues

Raised Below

A. General rule

1. Facts and arguments not raised before a
lower court or administrative body will not
be considered on appeal.171 This general
rule regarding preservation derives from the
very purpose of appellate courts to correct
errors arising from lower courts and tri-
bunals. 

B. Overview examples

1. For example, a theory of liability or a
defense not advanced in the court of origi-
nal jurisdiction may ordinarily not be
advanced on appeal.172

C. Parties

1. This rule applies to both plaintiffs/petition-
ers173 and defendants/respondents.174

D. Application in Appellate Division and Court of
Appeals

1. Applies to appeals heard by both the
Appellate Division175 and the Court of
Appeals, although it is more stringently
applied in the latter due to the scope of its
review powers.176

E. Range of application

1. In general, the doctrine encompasses a
broad range of subject matter.

2. Constitutional arguments must also be
properly raised before the trial court or
administrative proceeding.177 It is unclear
the extent to which the litigant must object
to preserve a constitutional issue, although
something more than a general objection
appears to be required.178

a. Appellate Division—In In re Pure Air &
Water of Chemung County v. Davidsen,179

the Third Department would not con-
sider appellant’s contention that the
Agriculture and Markets Act unconsti-
tutionally took away the common-law
right to sue for private nuisance
because such contention was not raised
in the petition before Supreme Court.

b. Court of Appeals—While the Court of
Appeals had previously held in a line of
cases that it would review a constitu-
tional question which was first raised in
the Appellate Division, if that question
was involved in the Appellate
Division’s decision,180 it is now settled
that unless the constitutional question
was properly raised in the court of orig-
inal jurisdiction, the Court of Appeals
will not review the issue or entertain
the appeal as of right. It may reach the
issue or entertain the appeal upon a
grant of leave to appeal.181

II. Failure to Preserve

A. Avoid pitfalls

1. During the course of litigation, an attorney
must be careful not to inadvertently waive
an issue by failing to act at the appropriate
time. Such failure may have tremendous
consequences on appeal.

B. Assert a defense

1. A defendant who does not plead a defense
nor raise it before the trial court may not
raise the defense for the first time on
appeal. Thus, the Third Department stated
in Connecticut National Bank v. Peach Lake
Plaza,182 that where defendant failed to
plead or raise before trial court the defense
of fraudulent inducement, it could not raise
the issue on appeal.

C. Object to pleadings

1. A party must likewise raise any objections
to the pleadings in the court of original
jurisdiction to preserve this issue for
review.183
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mount to abandonment of the remaining
issues on appeal. 

3. Court of Appeals—The Court may address
questions of law raised before the trial
court, although not briefed before the inter-
mediate appellate court, as the Court did in
People ex rel. Matthews v. New York State
Division of Parole,194 when it allowed the
Division of Parole to argue that the
Executive Law applied in a parole revoca-
tion hearing where, although it made such
argument before the trial court, it did not
make the argument before the Appellate
Division. 

III. Exceptions to Preservation Doctrine

A. In general

1. As previously discussed, while the preser-
vation doctrine barring appellate review of
issues and facts not raised below appears
absolute, there are exceptions that permit
appellate courts to correct errors in the
absence of a timely objection. 

2. Initially, it is noted that as the Second
Department stated in Block v. Magee,195

where a litigant “alleges no new facts, but
rather raises legal arguments which could
not have been avoided by the defendants if
they had been raised in the Supreme
Court,” such arguments may be addressed
by the Appellate Division.196 Other ways to
avoid waiver are as follows: 

B. Interest of justice

1. With respect to the Appellate Division, the
court may reach an unpreserved issue in the
interest of justice which involves a funda-
mental error in the trial court. 

a. Example: in In re Michael RR
(Commissioner of Mental Health),197 the
Third Department determined that it
would review an unpreserved challenge
as to whether the trial court improperly
charged the jury that petitioner must
establish its case by clear and convinc-
ing evidence, rather than by a prepon-
derance of the evidence. In determining
that it would reach the issue, the court
stated that “the error is of such funda-
mental magnitude to warrant . . . inter-
vention and reversal.”198

2. Although the Court of Appeals may not
address unpreserved issues in the interest of
justice,199 it may address a question of law

D. Object to evidentiary matters

1. In Stiglianese v. Vallone,184 an action against
neighbors for private nuisance based on
playing loud music, the First Department
refused to consider defendants’ contention
that the trial court erred in considering
plaintiff’s journal of noise levels where the
journal was admitted into evidence without
any objection by defendants.185

E. Make a specific objection

1. A party that makes only a general objection
will often not preserve an issue for appellate
review.186

F. Object during summation

1. A party must object during the opposing
party’s summation to preserve the issue for
appellate review.187

G. Object to jury charge

1. It is incumbent upon a party to request or
except to a charge in order to preserve such
challenge for appellate review.188

2. Such challenge must be made prior to jury
deliberations.189

3. With specificity—as the Second Department
noted in Nelson v. City of New Rochelle,190 a
generalized challenge to that part of the
charge defining negligence will not suffice
to preserve what the trial court should have
charged the jury regarding the Vehicle and
Traffic Law.

H. Abandonment on appeal

1. A corollary to the preservation rule is that
even where a party properly preserves an
issue for appellate review, if such party does
not brief all issues mentioned in the notice
of appeal, such issues may be determined to
be abandoned.191 It is noted, however, that
in rare circumstances a failure to appeal will
not prevent a non-appealing party from
obtaining relief. Thus, the Court of Appeals
determined in Sharrow v. Dick Corp.192 that a
new trial should be ordered for the non-
appealing defendants to afford complete
relief to an appealing third-party defendant. 

2. Appellate Division—in Arvantides v.
Arvantides,193 the Fourth Department found
that although defendant’s notice of appeal
stated that he was appealing from each and
every part of the amended judgment, his
failure to address any issues other than the
valuation of his dental practice was tanta-



raised for the first time which could not
have been “cured by factual showings or
legal counterstops” and it is conclusively
demonstrated that a party had no case in
the trial court.200

3. It is noted that in proceedings pursuant to
CPLR article 78, judicial review is limited to
issues of law and, thus, issues may not be
reached in the interest of justice.201

C. Sua sponte

1. In instances where public policy matters are
concerned, a court may correct an error sua
sponte. Thus, the Court of Appeals stated in
In re Niagara Wheatfield Administrators
Association v. Niagara Wheatfield Central
School District202 that “[w]here a contract
provision is arguably void as against public
policy, that issue may be raised for the first
time at the Appellate Division, by a party, or
by the court on its own motion.”

D. Statutory construction

1. Review may be had where the issue was not
raised below when it is a question of statu-
tory interpretation. Thus, the Court of
Appeals stated in In re Richardson v. Fiedler
Roofing203 that an employer’s claim for the
first time on appeal that a claimant is
excluded from workers’ compensation cov-
erage when he engages in illegal activity
was properly reviewable as it raised solely a
question of statutory interpretation.204

E. Subject matter jurisdiction

1. It is equally well recognized that the juris-
diction of a court to hear a particular matter
is always subject to challenge, may be
raised at any time and may not be
waived.205

IV. Preparing and Preserving the Record

A. General rule

1. Anticipate an appeal from the outset—from
the perspective of both appellant and
respondent.

2. Analyze the factual and legal issues con-
fronting you.

3. Determine potential successful theories and
marshal the facts necessary to prevail on
such theories.

B. Develop record from the pleadings and
throughout litigation 

1. Place in the record the necessary facts and
assert the legal predicates in order to pre-
vail. 

2. Be cognizant that absent an argument in the
record or the facts supporting same, appel-
late relief may be unavailable.

3. Issues will be considered on appeal, howev-
er, where raised although not ruled upon.206

4. It is equally important to make a record on
motions. The First Department in Gintell v.
Coleman207 dismissed defendant’s appeal of
an order where he failed to make a proper
record to allow for review of the order.208

5. Do not rely on oral argument to preserve an
issue.209

C. Tactics for appellate counsel

1. Appellate counsel must be prepared to seek
review of issues on an inadequate record
and the following steps may be helpful:

a. Consider issues appearing in the record
and not just those raised and argued at
trial.

b. Demonstrate that a particular legal
argument can be resolved on the exist-
ing record. As previously mentioned,
the matter may then be heard by an
appellate court if it is one which could
not have been countered or obviated
had it been raised in the trial court.210

The Doctrine of Spoliation
I. Introduction

A. Expansion of the doctrine of spoliation

1. The First Department’s decision in Kirkland
v. New York City Housing Authority211

expanded New York law regarding the
availability and scope of sanctions for spoli-
ation. Prior to Kirkland, spoliation had to be
willful or contumacious before dismissal of
an action could be granted as a sanction.
Today, the sanctions of dismissing a claim
or granting summary judgment are appro-
priate when a litigant disposes of evidence
before an adversary has an opportunity to
inspect it, even if the litigant’s actions were
negligent rather than intentional. The
change in the law has generated a substan-
tial increase in motion practice due to the
lower threshold for winning sanctions.
Further, the increased availability of such
sanctions, including dismissal of claims, has
affected not only parties, but their attorneys,
insurers and experts who all face expanded
financial responsibility for the inadvertent
loss of evidence.
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2. Prohibiting the offending party from sup-
porting its claims or defenses by use of the
undisclosed evidence.

3. Striking a party’s pleadings.214

4. CPLR 3126 authorizes additional penalties
for nondisclosure pursuant to court’s power
to issue “such orders . . . as are just”:

a. an instruction directing that the jury
may draw an adverse inference based
on the offending party’s failure to dis-
close;215

b. awarding counsel’s fees to the preju-
diced party;216

c. and, under certain circumstances, sum-
mary judgment.217

III. Spoliation Defined

A. Expansion of the original definition

1. Spoliation is the destruction of evidence.218

Originally defined as the intentional
destruction of evidence arising out of a
party’s bad faith,219 the law concerning spo-
liation has been extended to include the
non-intentional or negligent destruction of
evidence.220

2. The First Department held in Kirkland221

that “[u]nder New York law, spoliation
sanctions are appropriate where a litigant,
intentionally or negligently, disposes of cru-
cial items of evidence . . . before the adver-
sary has an opportunity to inspect them.”222

In so holding, the court recognized a trend
towards the expansion of sanctions for inad-
vertent loss of evidence and stated that
“such physical evidence often is the most
eloquent impartial ‘witness’ to what really
occurred, and further recognize[d] the
resulting unfairness inherent in allowing a
party to destroy evidence and then to bene-
fit from that conduct or omission.”223

3. Third Department—in Abar v. Freightliner
Corp.,224 Supreme Court dismissed the third-
party complaint against Abar’s employer by
the manufacturer of a grab rail assembly
which had given way as plaintiff hoisted
himself up to enter the cab of his truck,
causing him to fall and sustain serious back
injuries. Plaintiff and his wife commenced a
strict liability action against the manufactur-
er of the assembly which, in turn, initiated a
third-party action against plaintiff’s
employer. At the conclusion of the trial,
Supreme Court dismissed the third-party

II. CPLR 3126

A. The sanctions for nondisclosure are provided by
CPLR 3126, which reads as follows:

1. If any party, or a person who at
the time a deposition is taken or
an examination or inspection is
made, is an officer, director, mem-
ber, employee or agent of a party
or otherwise under a party’s con-
trol, refuses to obey an order for
disclosure or willfully fails to dis-
close information which the court
finds ought to have been disclosed
pursuant to this article, the court
may make such orders with regard
to the failure or refusal as are just,
among them:

a. an order that the issues to
which the information is rele-
vant shall be deemed resolved
for purposes of the action in
accordance with the claims of
the party obtaining the order;
or

b. an order prohibiting the dis-
obedient party from support-
ing or opposing designated
claims or defenses, from pro-
ducing in evidence designated
things or items of testimony,
or from introducing any evi-
dence of the physical, mental
or blood condition sought to
be determined, or from using
certain witnesses; or

c. an order striking out plead-
ings or parts thereof, or stay-
ing further proceedings until
the order is obeyed, or dis-
missing the action or any part
thereof, or rendering a judg-
ment by default against the
disobedient party.

2. CPLR 3126 provides trial courts with broad
discretion to determine when and to what
extent a discovery sanction should be
imposed, and such determination must
remain undisturbed unless there is a show-
ing of a clear abuse of discretion.212

B. Examples of sanctions

1. Resolving the issue(s) based on the nondis-
closed evidence against the offending
party.213



complaint and the jury returned a verdict
for plaintiffs. On appeal defendant argued,
inter alia, that Supreme Court erred in not
striking the testimony of plaintiffs’ expert
or, alternatively, providing the jury with a
spoliation charge based upon the plaintiff’s
expert’s testimony that he observed broken
bolts in the grab rail assembly, however,
had not preserved them as evidence. Noting
that “sanctions are appropriate where a liti-
gant, intentionally or negligently, disposes
of crucial items of evidence . . . before his or
her adversary had an opportunity to inspect
them,”225 the Third Department held that
Supreme Court did not abuse its discretion
by denying defendant’s request.

The court found that plaintiffs never had
possession of the truck or the bolts, and that
“there [was] no evidence that plaintiffs’
attorneys intentionally misled defendant’s
attorneys by indicating that they had pos-
session of the broken bolts when, in fact,
they did not.”226

IV. Present Day Spoliation Motion

A. The spoliation motion

1. Recently, parties have begun to deal with an
adversary’s loss or destruction of evidence
by means of a so-called “spoliation
motion.”227

2. The spoliation motion seeks summary judg-
ment against a party who destroys or loses
evidence, intentionally or negligently, while
having actual or constructive notice of its
importance to the litigation.228

3. This motion is founded upon the concept
that once litigation is foreseeable, a duty
arises to protect evidentiary materials.229

4. The present day spoliation motion has been
viewed as separate and distinct from the
traditional CPLR 3126 discovery motion. As
stated by the Second Department in
DiDomenico:

Separate and apart from CPLR
3126 sanctions is the evolving rule
that a spoliator of key physical
evidence is properly punished by
the striking of its pleading. This
sanction has been applied even if
the destruction occurred through
negligence rather than willfulness,
and even if the evidence was
destroyed before the spoliator

became a party, provided it was
on notice that the evidence might
be needed for future litigation.230

B. What must be shown in order to obtain sanc-
tions

1. CPLR 3126 requires a showing that a party
willfully or contumaciously failed to dis-
close or destroyed evidence. Along these
same lines, courts have held that the most
drastic sanctions of preclusion231 and strik-
ing of pleadings232 will be imposed only
upon a showing of such willful or contuma-
cious conduct.233

2. Therefore, the express language of CPLR
3126 does not appear to apply to situations
where (1) the spoliation did not occur dur-
ing the course of the litigation, or (2) where
the spoliation was not the result of willful
conduct.234

3. Such application, however, would clearly be
inadequate to remedy the prejudice to a
party resulting from the negligent loss of
crucial evidence that occurred before litiga-
tion had begun.235

4. In order to guard against such injustice,
courts have expanded remedies for spolia-
tion to include sanctions for less-than-will-
ful spoliation236 and in situations where the
spoliation occurred prior to the commence-
ment of the action.237

C. Treatment of the spoliation motion

1. When confronted with a spoliation motion
to strike pleadings and for summary judg-
ment, courts measure the conduct of the
party alleged to have failed in its duty to
preserve evidence, as against any resulting
prejudice.238

2. Summary judgment, as opposed to some
lesser sanction, is only imposed when nec-
essary “as a matter of elementary fair-
ness.”239

V. The Four Departments

A. First Department

1. As discussed earlier, the First Department in
Kirkland granted summary judgment as a
sanction for a party’s negligent loss of evi-
dence.240 Later, in Squitieri v. City of New
York,241 the court expanded upon its deci-
sion in Kirkland.
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2. In Cummings v. Central Tractor Farm &
County,245 the court held that although
“sanctions are appropriate when ‘a party
intentionally, contumaciously or in bad faith
fails to comply with a discovery order or
destroys evidence’ . . . courts have also
upheld the imposition of such sanctions in
cases where a litigant ‘negligently disposes
of crucial items of evidence involved in an
accident before his or her adversary had an
opportunity to inspect them.’”246 Further,
the court stated that the sanction of dis-
missal and summary judgment imposed by
Supreme Court was “necessary as a matter
of elementary fairness.”247

D. Fourth Department

1. The Fourth Department, while appearing to
refuse to impose sanctions “in the absence
of pending litigation or notice of a specific
claim”248 has nevertheless, indicated that
summary judgment may be an appropriate
sanction when a party has negligently
destroyed or lost evidence if such spoliation
occurred after the spoliator received notice
of the claim or an action was commenced.249

VI. Additional Factors in Determining a Spoliation
Motion

A. “Elementary fairness”

1. The spoliation motion is based on the con-
cept of “elementary fairness” and as such,
the keys to such motions flow from that
concept.

2. The alleged spoliator must be shown to be
the party that was in fact responsible for the
loss or destruction of the evidence.250 In
particular, absent some evidence in the
record, a court will not presume that a party
was responsible for the spoliation or, more
importantly, that the evidence was discard-
ed in an effort to frustrate discovery.251

3. The spoliation of evidence must result in
prejudice to the adversary. Such prejudice
typically includes a party not being able to
prove its claim or defense,252 or the spolia-
tor gaining an unfair advantage as a result
of the missing evidence.253 In other words,
the mere fact that some evidence was inten-
tionally or negligently lost or destroyed will
not in and of itself suffice, instead, the evi-
dence must be shown to have been crucial
to the determination of a key issue.254

4. Finally, it appears that some courts have
held that a spoliator may have a defense to

2. Squitieri v. City of New York

a. In Squitieri, plaintiff, a city sanitation
worker, was overcome by carbon
monoxide fumes while operating a
street sweeper. Rendered unconscious,
he sustained serious chronic physical
and psychological injuries. In 1985,
plaintiff commenced an action against
defendant, who in turn, in 1993,
brought a third-party action against the
manufacturer and distributor of the
street sweeper. Defendant disposed of
the sweeper before it commenced the
third-party action, but after it was the
subject of pending litigation. Third-
party defendants brought a motion for
summary judgment, seeking dismissal
of defendant’s complaint on the ground
that defendant’s spoliation of evidence
had severely impaired their ability to
present a defense. Supreme Court
denied the motion. On appeal, the First
Department reversed holding that:

(1) “Spoliation sanctions . . . are not
limited to cases where the evidence
was destroyed willfully or in bad
faith, since a party’s negligent loss
of evidence can be just as fatal to
the other party’s ability to present a
defense.”242

b. Note: In Squitieri, the court applied
sanctions against the third-party plain-
tiff for negligent spoliation occurring
prior to the commencement of the third-
party action.

B. Second Department

1. The Second Department agrees that a sanc-
tion may be applied even if the destruction
of evidence occurred through negligence
rather than willfulness.243 In addition, the
court has also applied sanctions against a
spoliator prior to the commencement of an
action. As recently stated by that court
“[t]he sanction of striking a pleading may
be applied ‘even if the evidence was
destroyed before the spoliator became a
party, provided it was on notice that the evi-
dence might be needed for future litiga-
tion.’”244

C. Third Department

1. The Third Department has recently clearly
expressed the view that sanctions are appro-
priate for negligent spoliation.



intentional and negligent spoliation when
evidence is discarded in good faith and pur-
suant to normal business practices when no
litigation was pending.255

VII. Practical Steps for Avoiding the Spoliation of
Evidence

A. If you are not in control of the evidence that
requires preservation:

1. immediately communicate to your oppo-
nent that the evidence should be preserved;

2. formally request an opportunity to test,
inspect, view, photograph, etc., the evi-
dence;

3. if necessary, use the courts, through discov-
ery motions, as a tool for securing your
right to examine evidence; and

4. if the evidence has already been destroyed,
make the appropriate motion if applicable.

B. If you are in control of the evidence that may
require preservation:

1. ensure that the evidence is preserved by
being aware of who possesses it, how it is
being stored and what is being done to it;

2. make sure that you communicate to the
client that it has a duty to preserve the evi-
dence;

3. ensure that the evidence is not destroyed or
altered while being tested, examined, etc.,
and document all testing and handling of
the evidence; and

4. keep a written log or policy on how the evi-
dence is to be handled and by whom.

What Constitutes “Good Cause” Pursuant to
CPLR 3212(a)
I. Introduction

A. 1997 Amendment of CPLR 3212(a)

1. In 1997, the Legislature amended CPLR
3212(a)256 and established an outside time
limit for making a motion for summary
judgment. CPLR 3212(a) provides that a
court can set a deadline for summary judg-
ment motions. However, if that is not done,
such motions “shall be made no later than
one hundred twenty days after the filing of
the note of issue, except with leave of the
court on good cause shown.”257 Previously,
the only time limit on these motions was
that they could not be made prior to the
joinder of issue, a limit still found in CPLR
3212(a).258

2. The amendment was a remedial measure
designed to eliminate the practice of filing
summary judgment motions on the eve of
trial “in an attempt to delay a case or to
secure transfer of the case to a different
judge for trial,” a practice which
“disrupt[ed] court calendars” and was
“inequitable to the party served with a
belated . . . motion,” since that party “may
already have spent time and money prepar-
ing for trial.”259

3. An important component of CPLR 3212(a) is
that it enables courts to set their own rules
requiring even earlier deadlines. In fact,
courts may, and routinely do, set a time
limit for summary judgment that can be as
early as 30 days after the filing of the note
of issue.260

II. Good Cause

A. What constitutes good cause?

1. The Court of Appeals has stated that “[a]
trial court . . . has discretion in determining
whether to consider a motion for summary
judgment made more than 120 days after
the filing of the note of issue” on “good
cause shown.”261

2. Trial courts are afforded wide latitude in
finding good cause.262

3. In Gonzalez, the Court of Appeals did not
define what constitutes good cause. Instead,
the Court undertook a fact-specific analysis
of the reasons for defendant’s delay in filing
the motion and concluded that such facts
demonstrated good cause.263

4. The majority of the decisions from all four
departments, relevant to the issue of good
cause under CPLR 3212(a), also set forth the
facts of a particular case and proceed to
conclude that either good cause did or did
not exist to permit the late filing.264

5. This approach demonstrates that determina-
tions of good cause are necessarily made on
a case-by-case basis. Some commentators
have opined that this reflects a flexible atti-
tude employed by the courts with regard to
forgiving lateness.265

B. Third Department

1. In Rossi v. Arnot Medical Center,266 the Third
Department held that a court “may exercise
its authority to lengthen the time in which
to move for summary judgment where . . . it
decides to entertain a belated but meritori-
ous motion in the interest of judicial econo-
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2. An exception appears to be Keeley v. Berley
Realty Corp.,275 where the extent of the
party’s delay in making the motion was the
key consideration. 

3. In Milne, supra, however, the First
Department found that defendant’s CPLR
3212 motion “masquerading as one brought
pursuant to CPLR 3211” should not have
been dismissed by application of the 120-
day time limit since it was clearly meritori-
ous in disposing of the underlying issue,
namely that plaintiff failed to establish,
prima facie, that she sustained the required
serious injury under the no-fault law.
Therefore, it appears that the First
Department by the Milne decision, at least
suggests that the interests of judicial econo-
my may trump the requirement that the
moving party present an excuse for a belat-
ed CPLR 3212 motion.

D. Second Department

1. The Second Department has held that courts
are “afforded latitude in determining
whether good cause exists for permitting
late motions for summary judgment, and
[courts] may entertain belated but meritori-
ous motions in the interest of judicial econo-
my where the opposing party fails to
demonstrate prejudice.”276 Furthermore, the
court’s analysis in the establishment of good
cause appears to center upon the merits of
the CPLR 3212 motion. 

2. In Maravalli v. Home Depot U.S.A.,277 the
Second Department held, without analysis
of defendant’s excuse for the delay or
potential prejudice to plaintiff, that “the
mere fact that a summary judgment motion
is made on the eve of trial is not in and of
itself sufficient reason for denying the
motion, especially in a case such as this
where the motion is so clearly
meritorious.”278

3. Even in cases where the Second
Department has included as part of its
good cause analysis the reasons for a
party’s late filing, the court’s focus still
revolved around the merits of the
summary judgment motion.279

4. Conversely, where the court has held that a
party seeking to file a late motion pursuant
to CPLR 3212(a) did not establish good
cause because the party failed to offer an
excuse for the delay, those parties were also

my and the opposing party has not mani-
fested any prejudice.”267

2. In La Hendro v. Nadeau,268 the Third
Department utilized a somewhat different
analysis to affirm the Supreme Court’s find-
ing that a defendant demonstrated good
cause so as to permit the late filing of a
motion for summary judgment. 

a. The court, for the first time, included in
its analysis of good cause a review of
the moving party’s excuse for the delay
in the filing. 

3. In La Duke v. Albany Motel Enterprises,269 the
court also examined the moving party’s
excuse for seeking the belated motion. 

a. In La Duke, the court affirmed the
Supreme Court’s finding of good cause
for a late proffered summary judgment
motion holding that “defendants moved
for summary judgment only a few days
beyond the 120-day period specified in
CPLR 3212(a) and provided a reason-
able explanation for the delay, and in
the absence of any showing of prejudice
to plaintiffs, we conclude that Supreme
Court did not abuse its discretion.”270

4. In Slate v. State of New York,271 the court held
that “[g]ood cause to entertain a belated
motion for summary judgment may be
established by demonstrating (1) a reason-
able excuse for the delay . . . (2) arguable
merit to the motion . . . and (3) the absence
of prejudice.”272

5. The parameters set forth in Slate for deter-
mining good cause merge the analysis
employed by the court in the Rossi, La
Hendro and La Duke decisions. In particular,
it should be noted that the Third
Department requires “arguable merit” with
regard to the belated motion, thereby sug-
gesting that “good cause” to entertain a late
motion must first be decided before
addressing the substantive merits of said
motion. 

C. First Department

1. The First Department, without setting forth
any specific test for determining good
cause, generally determines that issue on a
case-by-case basis after examining the mov-
ing party’s excuse for the delay in filing273

and whether there is prejudice to the non-
moving party.274



found not to have established entitlement to
summary judgment as a matter of law.280

E. Fourth Department

1. A review of Fourth Department decisions281

appears to indicate that the court requires
some reasonable excuse for the delay in fil-
ing the motion in order to constitute good
cause and entertain the belated motion.

2. As, for example in Di Fusco, defendant
sought leave to make a summary judgment
motion more than 120 days after the filing
of the note of issue and in support of said
request stated only that the delay in making
the motion had “simply to do with the
demands of other matters” being handled
by counsel.282 The Fourth Department
reversed the Supreme Court which granted
defendant’s motion, holding that the
Supreme Court had abused its discretion
because “[a]ccepting the excuse proffered in
this case . . . would be tantamount to having
no rule at all.”283 Thus, it appears that the
Fourth Department requires some excuse
for the delay in filing in order to constitute
good cause.

Disclosure of Surveillance Videos
I. Introduction

A. Surveillance videos

1. A strategy of defendants, who suspect that a
personal injury plaintiff may be feigning or
exaggerating an injury, is to make a surveil-
lance video of the plaintiff carrying on vari-
ous activities, hoping through this graphic
evidence to prove that a plaintiff’s injuries
aren’t as he or she has claimed. In the early
1990s, surveillance tapes became so com-
monly embroiled in tort cases that courts
were routinely called upon to regulate their
disclosure. Prior to 1992, the CPLR con-
tained no explicit provision for pretrial dis-
covery of videotape evidence and in fact,
there was a spilt in the departments as to
which section or sections of the CPLR prop-
erly governed such discovery.

2. In 1992, the Court of Appeals in Di Michel v.
South Buffalo Railway Co.,284 was called upon
to resolve the issue of whether a plaintiff
was entitled to discovery of surveillance
tapes. The Court held that surveillance
videotapes should be treated as “material
prepared in anticipation of litigation and as
such, are subject to a qualified privilege that

can be overcome only by a factual showing
of substantial need and undue hardship.”285

Plaintiffs could obtain pretrial disclosure of
the videotapes, but only after defendants
were allowed to depose plaintiffs.286

3. Subsequently, in 1993, the Legislature enact-
ed CPLR 3101(i), which provides as follows:

In addition to any other matter
which may be subject to disclo-
sure, there shall be full disclosure
of any films, photographs, video
tapes or audio tapes, including
transcripts or memoranda thereof,
involving a person referred to in
paragraph one of subdivision (a)
of this section. There shall be dis-
closure of all portions of such
material, including out-takes,
rather than only those portions a
party intends to use. The provi-
sions of this subdivision shall not
apply to materials complied for
law enforcement purposes which
are exempt from disclosure under
section eighty-seven of the public
officers law.287

4. CPLR 3101(i) not only codified Di Michel,
but also expanded the decision. CPLR
3101(i) establishes an absolute right of par-
ties to discover videotapes, as well as audio-
tapes, photographs and related written tran-
scripts. 

5. CPLR 3101(i) is, however, silent as to
whether a defendant is entitled to depose a
plaintiff before releasing videotapes taken of
the plaintiff as promulgated in Di Michel.

II. Fourth Department—Di Nardo v. Koronowski288

A. Five years after the Legislature enacted CPLR
3101(i), the Fourth Department in Di Nardo v.
Koronowski was the first of the appellate depart-
ments to be confronted with the question of
what affect, if any, the new statute had upon the
Di Michel deposition timing rule.

1. Reversing the trial court, the court unani-
mously found that the Legislature enacted
CPLR 3101(i) specifically to further a liberal
disclosure policy by requiring that surveil-
lance tapes be provided on demand, no
matter when such demand is made. Noting
that the statute was silent concerning the
timing of disclosure, the court determined
that the qualified exemption created by the
Court of Appeals in Di Michel, allowing
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