
relevant issues on the table but also serves as a check on 
the positions of advocates. 

One of the most important safeguards we must 
protect is the jury system. Aside from being the mecha-
nism from which we extract justice for our clients, juries 
provide our membership with a rare gift. Indeed, it is 
almost impossible to put down in words what a trial 
lawyer feels when conducting a thorough voir dire. It’s as 
if every law, practice and guideline comes to life from the 
musty libraries of our institutions, with humanity fi nally 
becoming not only the foundation of our liberties but 
also the result being sought. Trial lawyers are truly privi-
leged when offered this opportunity. 

However, there is a risk that those charged with 
implementing and/or revising the jury system may lose 
sight of its purpose. To some, dealing with that system 
is just another aspect of a job. To others, it fl uctuates 
between being a political hot potato and an annoyance. 
While admittedly much depends on one’s perspective, 
we think it evident that the jury system represents the 
very best result of the experiment called America. It 
must be allowed to fl ourish. It therefore falls to us to not 
only serve our clients but also to serve the system for the 
future well-being of our nation. Accordingly, any prac-

The past year has certainly 
been tumultuous, both at home 
and abroad. With the emer-
gence of economic strife, the 
continuity of foreign confl ict 
and a historic yet divisive battle 
for the presidency, many still 
fi nd comfort in the stability 
and respect offered by our civil 
justice system. Increasingly, 
Americans feel powerless as 
they watch their retirement 
funds disappear, their mort-
gages go into default and their loved ones being sent into 
harm’s way; but even the most marginalized victim can 
take solace when bringing a personal controversy for re-
dress in the courts. The availability of a chance for justice 
is the promise of our nation and, for the most part, it has 
been kept. But promises must be safeguarded, renewed 
and expanded. That is the concern of every American 
and, particularly, that of the trial lawyer. 

The Trial Lawyers Section maintains its strong com-
mitment to promote improvements in the system that is 
our livelihood. Our members, made up of plaintiff’s and 
defendant’s attorneys in various specialties, have con-
tinued their dedicated service to the profession through 
participation in committees, programs and events, and 
the submission of commentary on legislative proposals 
affecting the rights of our clients. While many bemoan 
how partisan our government has become, in contrast, 
our Section recognizes that attorneys on opposite sides 
of litigation remain comrades in the ongoing battle to 
preserve entitlements and dignity within our society. The 
old joke that one attorney in a town can’t make a living 
but two can make a nice living applies equally to the se-
curing of justice. The adversarial system not only keeps 
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tice impeding thoughtful and unfettered questioning of 
a potential juror’s viewpoints is anathema and must not 
be countenanced. During the 50-year history of the Trial 
Lawyers Section, that has always been our policy. In these 
days of infl ammatory headlines and altered realities, such 
an approach is especially vital. 

We expect jury system reform to be on the legisla-
tive agenda in the coming session. If you are interested in 
becoming involved, please contact the Chair of our Trial 
Practice Committee. Similarly, if you have an interest in 
serving on any of the substantive Committees listed on p. 
29 of this Digest, please call the listed chair or any of the 
offi cers of our Section. Committee participation provides 
an invaluable opportunity to put words into action and is 
also a path for advancement within our Section. 

As a guild, we always seek new and innovative 
ways to indoctrinate and educate our younger members, 
including newly admitted attorneys and law students. 
Recently the Trial Lawyers Section, along with other 
Sections, sponsored a membership cruise on the Hudson 
River. With 575 young lawyers aboard, the networking 
and camaraderie, which was juxtaposed with the New 
York City Waterfalls exhibit, was truly exciting. During 
this perfect evening, with the moonlight illuminating 
the eyes of our passengers, even hardened practitioners 
caught a glimpse of the idealism that once lifted them 
towards the noble calling of law. The opportunities of 
meaningful participation were explained, and the young-
er lawyers dedicated themselves to continuing the jour-
ney so many lawyers have navigated before. 

Our Summer Meeting in Bermuda was similarly 
successful. Beautiful weather, provocative speakers and 
thorough materials all worked together to provide a qual-
ity CLE program that advanced the knowledge of the 
members who attended. And, of course, there was time 
enough for golf and good times. During the Executive 
Committee meeting, and in accordance with a survey of 
our membership, it was resolved that our next Summer 
Meeting will be in Newport, Rhode Island, from July 19 
to 22, 2009 at the Hyatt Regency. All members are encour-
aged to save the date. 

The State Bar is planning “Bar Week,” to be held in 
New York City during the last week of January 2009. Our 
annual dinner will be on January 28, 2009 at Cipriani 
Wall Street, with the CLE program to be held the next 
day. Last year’s dinner at the Water Club was a huge suc-
cess, well attended by the most prominent members of 
our judiciary, including Chief Judge Judith Kaye, Chief 
Administrative Judge Ann Pfau and their colleagues. The 
program was equally well received. The planning for this 
year’s event is under way, and we expect to accomplish 
the results our members look forward to. We hope to see 
you there. 

Evan M. Goldberg
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“No factual issue is raised by the circumstance that 
the lock on the vestibule’s outer door had been removed, 
allowing access to the vestibule to anyone from the street, 
where there was a functioning lock on the vestibule’s in-
ner door leading to the building.”7

B. Foreseeability

That criminal acts of third parties were foreseeable may 
be established by showing that other criminal acts, even 
dissimilar criminal acts, occurred in the past and it is not 
necessary that the prior acts took place on the same prem-
ises; it is suffi cient that they occurred in the same group of 
buildings.8

“[T]he scope of the possessor’s duty is defi ned by past 
experience and the ‘likelihood of conduct on the part of 
third persons . . . which is likely to endanger the safety of 
the visitor.’”9

To establish foreseeability, the criminal conduct at issue 
must be shown to be reasonably predictable based on the 
prior occurrence of the same or similar criminal activity at a 
location suffi ciently proximate to the subject location.10

C. Notice

There is no “bright-line” test as to how many criminal 
incidents, of what type they must be and how often they 
must have occurred before the courts will hold that a land-
owner has suffi cient notice that such criminal acts are fore-
seeable, triggering the “minimal duty” to protect.

1. Suffi cient Notice

Evidence of drug dealing in the building where the 
rape took place and evidence of rapes in other buildings in 
the same housing complex were suffi cient to create notice 
and to make such crimes foreseeable.11

There is no requirement that past criminal activity be at 
the same location or be of the same type to which plaintiff 
was subjected.12

One hundred seven reported crimes, including 10 
crimes against persons, in 21 months before plaintiff was 
shot in the building lobby made the crime foreseeable and 
was suffi cient to invoke the duty to protect even though 
there was no proof that any of the prior crimes occurred in 
lobby.13

“[M]ore than 70 felonies, including murder, forcible 
rape, arson, assault and burglaries with forced entries, 
committed during the two years prior to the date the plain-
tiff was raped, demonstrate that the Glenwood Houses 
suffered from an extensive history of violent criminal 
activity.”14

This article revisits a subject we last considered in 
the Winter 2003 edition of the Trial Lawyers Section Digest. 
What must a plaintiff in a premises security case show to 
establish a prima facie case and, more important, to defeat 
a dispositive motion? What must a premises owner show 
to establish entitlement to judgment as a matter of law?

This article reviews the current state of the law and 
refl ects the latest thinking of the appellate courts on is-
sues such as duty, notice, proximate cause, apportionment 
of liability and other issues that frequently arise in prem-
ises security cases.

I. The Duty-Foreseeability-Notice Triad
In premises security cases based upon a claim of failure 

to provide adequate security, duty, foreseeability and notice 
are intertwined, with the courts holding that a duty exists 
based only upon notice that criminal acts were foreseeable, 
which, in turn, arises from notice of prior criminal acts.

A. Duty

A possessor of real property (either as a landowner or 
a tenant) is not an insurer of the safety of those using the 
premises but does have a duty to take minimal precautions 
to protect those using the premises from the foreseeable 
criminal acts of third persons.1

“Landlords have a common-law duty to take minimal 
precautions to protect tenants from foreseeable criminal 
conduct by a third person.”2

“The law does not require [a landowner] to provide the 
optimal or most advanced security system available, but 
only reasonable security measures.” Thus, where there was 
an inoperable lock on the outer lobby door but a working 
lock on the inner lobby door, and the tenant was assaulted 
between the two doors, the landlord could not be held 
liable.3

A landlord who provided locking doors, intercoms and 
24-hour security met its duty to take the required minimal 
security precautions and could not be held liable to visitor 
assaulted when trapped outside the security doors.4

Landlord “satisfi ed its initial burden of establishing 
its entitlement to judgment as a matter of law by present-
ing evidence that the lock and the intercom system on 
the front door was operable, and with testimony from its 
security guard that the basement door was locked during 
the 90-minute period before the assault.”5

“[W]hile the inner door lock did remain nonfunction-
al for a period of a few weeks, one set of locked doors was 
suffi cient to discharge defendants’ duty of security.”6

Premises Security: Elements and Defenses
By Harry Steinberg
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not within the zone of foreseeable harm and that, as a con-
sequence, liability cannot be imposed.”23

A tenant who was assaulted at the building’s outer 
entrance could not state a claim because a “landlord has 
no duty to safeguard tenants from neighborhood crime as 
such. The duty to protect against criminal intruders only 
arises when ambient crime has seriously infi ltrated the 
premises or when the landlord is on notice of a serious risk 
of such infi ltration.”24

A nightclub owed no duty to a patron who was as-
saulted 15 feet from its entrance.25

“[D]efendant neither owned nor assumed suffi cient 
control over the parking lot to have assumed a duty to pro-
tect plaintiff from the assault.”26

There was no liability for an assault which occurred on 
the sidewalk outside the bar.27

There can be no liability for an assault which occurred 
either on a private sidewalk leading to the entrance or on an 
adjoining public sidewalk.28

A shopping center owner whose security staff patrolled 
the parking lot owed no duty, contractual or otherwise, to 
patrol the inside of the store in which an employee was 
raped.29

The distributor of gasoline to a service station could 
not be held liable for an attack on an attendant because 
it did nothing more than supply gasoline; it had no duty 
to maintain, supervise or control the station’s day-to-day 
operations.30 

“[B]ecause the tragic shooting occurred in the common 
area of the housing project NYCHA had no duty to protect 
the decedent.”31

III. Duty and the Third Party
As a rule, third parties who have some relationship 

with the landowner cannot be held liable for criminal acts 
which cause injury to a tenant. Typically this means that 
security guard providers and others will succeed when 
they move for summary judgment.

A. Security Guards

A security guard provider could not be held liable to 
a shop clerk injured by an intruder who remained hidden 
in the shop after the security guard checked the premises 
before closing.32

While the landlord could be held liable for an assault 
based upon a claim that there were non-working locks, “the 
complaint against the security company was properly dis-
missed since the security company, in its contract with the 
building owners, did not expressly assume any protective 
duty enforceable by the tenants.”33

“Plaintiff’s evidence that the building owners and 
managing agent received numerous complaints from ten-
ants about criminal activity in the building and, in turn, 
warned tenants about such activity, that building entrances 
were left unattended during business hours, that visitors 
were not screened upon entering the building, and that, in 
the opinion of a security expert, the assault was the result 
of inadequate security measures, suffi ced to raise triable 
issues as to whether the security measures” were adequate 
in view of the evidence of prior criminal activity.15

2. Insuffi cient Notice

There was insuffi cient notice since there was “[no] 
notice of prior sexual assaults at the subject pool before 
the alleged sexual assaults were perpetrated upon infant 
plaintiffs.”16

Evidence of a total of eight criminal acts, three of 
which were crimes against the person which occurred in 
the general area of the building, and four other crimes 
coupled with expert affi davit attesting that the building 
was in a high crime area, was insuffi cient to put building 
owner and manager on notice of crimes. “That a woman 
entering her apartment in New York City might be subject 
to a sexual assault is conceivable, but conceivability is not 
the equivalent of foreseeability.17

“At most, plaintiffs have demonstrated ambient neigh-
borhood crime, which was insuffi cient to raise an issue as 
to the foreseeability of criminal activity within the motel.”18

“Ambient neighborhood crime alone is insuffi cient to 
establish foreseeablity.”19

A history of rapes and violent crimes in the 83rd 
Precinct was insuffi cient to establish foreseeability given 
the absence of prior crimes within the building.20

No shootings in the 65-year history of the Empire 
State Building and only two muggings in the two years 
preceding the attack and several robberies in the ground 
fl oor retail space meant that there was no issue of fact as to 
foreseeability.21

Notice of car break-ins in the parking lot and vagrants 
in the lobby was insuffi cient to give notice of the assault.22

II. Duty Is Based Only Upon Control of the 
Premises

Only a possessor of property has a duty to provide 
minimal security to those using it from the foreseeable 
criminal acts of third parties.

Plaintiff who was dragged from the street into the 
building and robbed and raped failed to state a cause of 
action against the building owner who failed to maintain 
a security system. “Under the circumstances of this case, 
where neither the victim nor the crime were connected 
with the defendant’s building, we hold that plaintiff was 
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at trial even where the assailant remains unidentifi ed, if the 
evidence renders it more likely or more reasonable than not that 
the assailant was an intruder who gained access to the premises 
through a negligently maintained entrance.”40

In Burgos, the lead case, plaintiff testifi ed that the build-
ing was a small building, that she knew all of the tenants 
and visitors who frequented the building and that she did 
not recognize the assailant. This, the Court of Appeals held, 
was suffi cient to raise a triable issue of fact, plaintiff’s bur-
den on a motion for summary judgment.41

In Gomez, the companion case, the jury heard evidence 
that (a) the victim knew most of the building’s tenants and 
neither she nor the other witnesses recognized the assail-
ant; (b) when he got into the elevator the assailant did not 
select a fl oor; and (c) the assailant made no effort to hide his 
identity as he escaped through an unlocked door. This, the 
Court of Appeals held, was suffi cient to allow a jury to con-
clude that the assailant was an intruder.42

Citing Burgos, the Appellate Division, held that in a 
premises security case “the causal link is established where 
the plaintiff demonstrates by a preponderance of the evi-
dence that it is more likely than not that the intruder gained 
access through a negligently maintained door.”43

A. Evidence Suffi cient to Prove Assailant Was 
Intruder

In the wake of Burgos, the courts have accepted a 
variety of evidence to establish that the assailant was an 
intruder.

The assailant made no effort to conceal his identity and 
the plaintiff did not recognize the assailant.44

The intruder was unmasked.45

The buzzer system was inoperative, the door frequently 
did not lock, the door was the only practical entrance to 
the building, and the intruder was apprehended and was a 
stranger.46

Although the intruder was masked, witnesses did not 
recognize him and he was seen fl eeing the premises.47

The witnesses did not recognize the assailants who 
were seen forcing their way into the building.48

B. Evidence Insuffi cient to Prove Assailant Was 
Intruder

However, some evidence as to proximate cause still re-
mains a necessity.

Proof that the plaintiff admitted the assailant elimi-
nated any negligence by the landlord as a proximate cause 
of the assault.49

That the front door lock was broken was not a proxi-
mate cause of the assault where the victim was targeted by 
drug dealers.50

The defendant security company owed neither a con-
tractual nor a common-law duty to protect a student who 
was assaulted at school; nor was the student a third-party 
benefi ciary of the contract between the school and the secu-
rity company.34

B. Others

Plaintiff could not state a claim against the security sys-
tem installer “as the two are not in privity and [the contrac-
tor] owed no duty to him.”35

A visitor raped when an intruder easily pushed 
through a defective front-door lock had no cause of action 
against the locksmith because there was no relationship be-
tween the visitor and the locksmith.36

The phone company could not be held liable where an 
intruder gained access to an apartment by using a terminal 
box placed under a window as a step because the phone 
company owed no duty to prevent misuse of the box; the 
placement of box was not a proximate cause of the crime 
but only furnished the condition for its occurrence.37

IV. Substantial (a/k/a Proximate) Cause
The mere fact that a landowner breached a duty by fail-

ing to take reasonable steps to protect persons on the prem-
ises from the foreseeable criminal acts of third parties (for 
example, by failing to repair a broken door lock) still leaves 
open the question of whether any such negligence was the 
substantial (proximate) cause of the assault. Thus, in addi-
tion to proving, for example, that a door was not properly 
locked, a plaintiff must also prove that the assailant used 
the unlocked door to gain access to the premises, and that 
the assailant was an intruder rather than a visitor or guest 
of a tenant.

The problem of proving proximate cause was often a 
formidable one since criminals rarely leave calling cards 
or remain on the premises to explain to their victims that 
they are trespassers. As a result, even where a crime victim 
proved that a lock was broken, the victim often remained 
unable to surmount the proximate cause barrier because 
the victim could not establish that the assailant was an 
intruder.38

Faced with this problem in a pair of cases (one seek-
ing reversal of a motion for summary judgment and one 
seeking reinstatement of a plaintiff’s verdict), the Court of 
Appeals, in Burgos v. Aqueduct Realty Corp.,39 recognized the 
need to “balance a tenant’s ability to recover for an injury 
caused by the landlord’s negligence against a landlord’s 
ability to avoid liability when its conduct did not cause any 
injury.”

The balance the Court of Appeals struck was to adopt 
what it characterized as the ordinary burden a plaintiff 
must meet, holding that “a plaintiff who sues a landlord 
for negligent failure to take minimal precautions to protect 
tenants from harm can satisfy the proximate cause burden 
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Plaintiff could not state a claim where he was targeted 
by drug dealers; the broken front door lock was not a proxi-
mate cause of the assault.59

Where plaintiff was the targeted victim of longtime 
enemy who had access to building because he had friends 
living there, the assault was “an unforeseeable intervening 
force” which cut off any negligence by the landlord in fail-
ing to repair the door lock.60

VII. The Duty of a Commercial Landowner
Commercial landowners who invite the public onto 

their premises are not liable for sudden and unforeseeable 
criminal acts. But they can be liable where there is notice of 
criminal activity or where they have suffi cient time to inter-
vene and prevent an assault either before it starts or while it 
is in progress.

A. Recovery Possible

While a public establishment has no duty to protect 
its customers from unforeseeable criminal acts of third 
persons, it has duty to control the conduct of third per-
sons when it has the opportunity to do so. Therefore, the 
Appellate Division affi rmed a verdict in plaintiff’s favor 
where the store’s manager observed an assault and failed to 
attempt to stop it.61

A security guard injured in a melee at a nightclub’s en-
trance could state a claim against the nightclub’s owner and 
a party promoter who were aware that the nightclub had 
oversold advance tickets.62

There was a question of fact whether defendant “failed 
to intervene in a timely fashion in the altercation, in light of 
confl icting testimony as to the length of time that the inci-
dent lasted.”63

A store owner had no duty to protect a shopper in the 
mall’s common area, but the mall operator, knowing of 
“gangs” loitering outside the store, may have had a duty 
“to take minimal precautions to protect [plaintiff] from the 
reasonably foreseeable criminal acts of third parties.”64

B. Recovery Barred

No liability would be imposed upon a bowling alley 
operator given that the assault was sudden.65

The mere fact that the assault occurred at a hip-hop 
club was insuffi cient to put the owners on notice of the like-
lihood of the assault.66

Absent proof of an escalating situation there could be 
no liability for a sudden and unexpected assault.67

Restaurant owners were entitled to summary judg-
ment. “The assault upon the plaintiffs at the appellants’ res-
taurant was sudden and was not an act that the appellants 
could reasonably be expected to anticipate or prevent.”68

The landlord’s proof that the door was working on the 
day before the assault and plaintiff’s failure to show how 
the assailant entered the building required dismissal of the 
complaint.51

There was a question of fact whether plaintiff’s open-
ing of the apartment door without checking the peephole 
was an intervening cause even where the front door locks 
were broken.52

V. The Indoor/Outdoor Dichotomy
Generally, the courts have taken a very narrow and 

limited view of when liability can be established for a 
crime that starts, or takes place, in an outdoor area.

Defendant owed no duty to secure the front door 
of the building to protect a passerby from the danger of 
criminal acts by drug dealers in and around the building. 
Although plaintiff was returning to the building from an 
errand while visiting a tenant of the building, that plaintiff 
was 191 feet from the building when he was shot made the 
shooting “a mere fortuity.”53

Property owner would not be held liable where the 
shooting “occurred in the outdoor common area of the 
housing project” and defendant had no opportunity to con-
trol the actions of the assailants.54

Plaintiff, assaulted on a Co-Op City pathway, failed to 
state a claim. “It would be an unreasonable burden to im-
pose on Co-Op City the duty of preventing such a random 
act of violence, which could have occurred anywhere on its 
over 32 miles of sidewalks and pathways.”55

VI. Relationship Between Victim and Assailant
Where there is a relationship between the assailant and 

the victim or the victim is “targeted,” the courts will fi nd 
that the assault was an unforeseeable intervening force 
that cuts off any negligence by the landlord as a proximate 
cause of the injury.

Where the evidence showed that the assailant had 
approached plaintiff twice and where the rape matched a 
pattern of attacks, “plaintiff was targeted well in advance 
by a serial rapist, severing any causal connection between 
her injuries and defendant’s alleged negligence in failing to 
repair a broken front door lock.”56

The court reversed the jury verdict in plaintiff’s favor 
since “the evidence also clearly established that the mur-
ders were a result of a planned hostage taking and armed 
robbery.”57

Plaintiff could not state a premises security claim 
since “[p]laintiff’s injury was a result of an intervening, 
intentional criminal act of sophisticated armed robbers dis-
guised as agency workers who targeted the defendant and 
his home in advance.”58
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Where a government entity undertakes a proprietary 
duty, it can be held liable under the same theories as a pri-
vate entity would be held liable.77

A. The Rule Stated

“When the liability of a governmental entity is at issue, 
‘[i]t is the specifi c act or omission out of which the injury is 
claimed to have arisen and the capacity in which that act or 
failure to act occurred which governs liability, not whether 
the agency involved is engaged generally in proprietary 
activity or is in control of the location in which the injury 
occurred.’”78

In Miller v. State,79 the Court of Appeals held that the 
New York State could be held liable because its operation 
of dormitories was a proprietary activity—arising from 
providing residences—and rejected claims that the State’s 
failure to provide protection was actually a claim of failure 
to provide police protection and, therefore, a governmental 
activity.

In Weiner v. Metropolitan Transportation Authority,80 the 
Court of Appeals held that the failure to provide security 
at a subway station involved the governmental function of 
allocation of police resources and that it did not matter that 
a private common carrier could be held liable for failure to 
provide security under similar circumstances.

In Sebastian v. State,81 the Court of Appeals explained 
that the conduct of governmental entities falls “along a con-
tinuum of responsibility to individuals and society deriving 
from its governmental and proprietary functions.” At one 
end of the continuum, there are the purely governmental 
functions that fall under general police powers; at the other 
end, are proprietary functions that are traditionally viewed 
as acts undertaken by private enterprises.82

B. The Rule Applied

In Jennifer R. v. City of Syracuse,83 the Appellate Division 
held that protection against physical attacks is a govern-
mental function. In Harris v. City of New York,84 the Appellate 
Division held that the failure to lock a public bathroom in a 
park was a governmental decision for which a negligence 
claim could not be stated. In Arias v. City of New York,85 the 
Appellate Division held that a seller of illegal guns shot 
during a buy-and-bust operation could not state a claim 
against the City because a police decision to fi re weapons 
was a discretionary governmental decision.

In Crosland v. New York City Transit Authority,86 the 
Court of Appeals held that the estate of a passenger failed 
to state a claim for misallocation of security resources, but 
could state a claim if Authority employees observed the as-
sault from a place of safety and failed to summon aid.

In Petkevich v. MTA,87 the Appellate Division held that 
whether to fence off an area from which the assailants en-
tered a subway platform was a governmental function.

VIII. The Duty of Banks and ATM Providers
Although banks, and especially automatic teller ma-

chines (ATMs), may be regarded as “high-hazard” locations 
(banks are, after all, where the money is), the rule that the 
criminal acts of third persons must be foreseeable applies 
in this setting as well, and there must be some past criminal 
conduct before the courts will fi nd the foreseeability that 
gives rise to a duty.

However, the courts have also held that while most 
landowners have only a “minimal duty” to secure their 
premises “[t]he owner of an ATM ‘has a duty to take reason-
able precautions to secure its premises if it knows or should 
have known that there is a likelihood of conduct on the part 
of third persons likely to endanger the safety of those using 
its facility.’”69

This rule was restated in Coronel v. Chase Manhattan 
Bank.70 In Coronel, plaintiff was shot after withdrawing 
money from an ATM, and the Appellate Division reversed 
an order denying summary judgment because “‘[w]ithout 
evidentiary proof of notice of prior criminal activity, the 
owner’s duty reasonably to protect those using the premis-
es from such activity never arises.”71 The Court of Appeals 
gave plaintiff even shorter shrift, stating: “We agree with 
the Appellate Division that plaintiff failed to raise an issue 
of fact suffi cient to defeat defendant bank’s summary judg-
ment motion.”72

Coronel is in accord with two earlier cases, Golombek 
v. Marine Midland Bank N.A.,73 in which the Appellate 
Division held that a plaintiff shot at an ATM failed to show 
a pattern of conduct that would have put the bank on no-
tice that criminal acts by third persons were foreseeable, 
and Dyer v. Norstar Bank, N.A.,74 in which the Appellate 
Division held “that a person using an ATM might be sub-
ject to robbery is conceivable, but conceivability is not the 
equivalent of foreseeability.”

In Williams v. Citibank, N.A.,75 plaintiff’s claim was 
dismissed because he failed to establish that there was any 
evidence of past crimes in the ATM vestibule where he was 
assaulted. Evidence that the area was a high crime area was 
insuffi cient to establish that the bank was required to pro-
vide some heightened form of security.

Where there is notice of prior similar crimes, the courts 
will fi nd an issue of fact whether the bank provided the re-
quired security.76

IX. The Governmental/Proprietary Function 
Dichotomy

Governmental entities enjoy immunity from claims 
arising from the discharge of their governmental functions 
but not from claims arising from their proprietary func-
tions. This rule is easy enough to state, but not necessarily 
easy to apply.
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parent would under the circumstances. However, this rule 
applies only to students only when the school is on notice 
of the need to provide protection and this rule does not ap-
ply to teachers and other school employees.

A. The Rule and Its Application

In Mirand v. City of New York,97 the Court of Appeals set 
forth the duty owed by schools to their students as follows:

• “[A] teacher owes it to his [or her] charges to ex-
ercise such care as a parent of ordinary prudence 
would observe in comparable circumstances.”

• The school must have knowledge, actual or con-
structive, of prior similar criminal conduct.

• An injury caused by a sudden impulsive act of a 
fellow student will not support a fi nding of negli-
gence.

In Mirand, the Court of Appeals concluded that the 
school was liable where students reported a confl ict and 
nothing was done, and where, in violation of a School 
Security Plan, there were no guards present at the exit at 
which the assaults took place.

However, a school must have some notice of an alterca-
tion and time to prevent it before liability can be imposed. 
In LaPage v. Evans,98 a brief verbal exchange between stu-
dents on a school bus was deemed insuffi cient to give rise 
to a claim for injuries that occurred in a later fi ght given that 
the students had no history of prior disciplinary problems.

Liability will not be imposed where an altercation 
erupts suddenly and the school has no opportunity to pre-
vent it.99

Liability will not be imposed where a student volun-
tarily engages in an altercation.100

Where a school has knowledge of a student’s violent 
propensities and/or has adequate time to intervene, liabil-
ity will be imposed.101

A claim cannot be stated against a school for an assault 
by a teacher unless the school has notice of the teacher’s 
violent propensities.102

In Murray v. Research Foundation of State University of 
New,103 the Appellate Division held that summary judg-
ment was not appropriate where a school violated its own 
procedures, and a child was molested by an adult who met 
alone with the child behind closed doors notwithstanding a 
rule that prohibited such meetings.

Liability will only be imposed for incidents which occur 
on school premises not outside the school.104

However, in Bell v. Board of Education,105 the Court of 
Appeals held that a school could be held liable for an off-
premises sexual assault where the assault occurred because 
the school was negligent in supervising the student-victim 

In Swift v. City of Syracuse,88 the Appellate Division 
held that the decision not to remove a daughter from 
her non-custodial father’s custody was a governmental 
function.

In Price v. New York City Housing Authority,89 the Court 
of Appeals held that a plaintiff could not state a claim for 
the failure to warn of criminal activity because that was a 
governmental police, not proprietary, function.

In Rotz v. City of New York,90 the Appellate Division 
held that while the City could not be held liable on a claim 
of failure to provide police protection, a question of fact 
barred summary judgment on the issue of whether the City 
provided proper crowd control at a public concert where a 
stampede occurred.

C. The Special Duty/Relationship Rule

Liability can be imposed upon a government entity 
acting in a governmental role where a plaintiff establishes 
the elements of a special relationship by showing “(1) an 
assumption by the municipality, through promises or ac-
tions, of an affi rmative duty to act on behalf of the party 
who was injured, (2) knowledge on the part of the munici-
pality’s agents that inaction could lead to harm, (3) some 
form of direct contact between the municipality’s agents 
and the injured party, and (4) the injured party’s justifi able 
reliance on the municipality’s affi rmative undertaking.”91

However, establishing the required special relationship 
can be diffi cult:

A police decision to scale back 24-hour-a-day protec-
tion cannot give rise to a claim given that plaintiffs did not 
rely upon such protection.92

There was no liability based upon a police offi cer’s fail-
ure to remove a shotgun which was later used in an assault 
because there was no assumption of duty.93

There was no liability where a father was shot by 
his daughter’s former boyfriend because there was no 
justifi able reliance upon the municipality’s promise of 
protection.94

There was a question of fact whether the police un-
dertook an affi rmative duty given the police representa-
tion that an electronic monitoring device would prevent 
the former boyfriend from approaching or assaulting the 
plaintiff.95

There was a question of fact whether a special relation-
ship existed given the mandatory safety workshops and 
conferences instructing special education teachers in emer-
gency procedures.96

X. The Higher Duty of Schools
Unlike landowners, schools have a higher duty to 

protect students; schools are not the guarantors of their 
students’ safety, but they are required to act as a prudent 
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implead the assailant and seek to have the jury apportion 
fault to the assailant.

C. Application of Article 16 to Premises Security 
Cases

The cases decided under the rule stated in Chianese 
show that the courts understand that where there is a 
negligent tortfeasor and an intentional tortfeasor, the 
lion’s share of the liability should be assigned to the in-
tentional tortfeasor.

In Stevens v. New York City Transit Authority,108 the 
Appellate Division modifi ed a verdict assigning 40% 
culpability to the Transit Authority and 60% to the inten-
tional tortfeasor who pushed plaintiff onto the tracks and, 
instead, assigned 20% of the fault to the Transit Authority 
and 80% to the assailant because “[a]ny negligence by 
the train operator cannot approach the culpability of the 
perpetrator.”

In Roseboro v. New York City Transit Authority,109 the 
Appellate Division modifi ed a verdict assigning 80% of 
the culpability to the Transit Authority and 20% to the as-
sailants, and, instead, assigned 20% of the culpability to 
the Transit Authority and 80% to the assailants because 
“however blameworthy its sleeping clerk may have been, 
defendant’s share of the responsibility cannot approach 
the degree of culpability of decedent’s attackers.” 

In Nash v. Port Authority of New York and New Jersey,110 
the court upheld the jury’s fi nding the Port Authority 
68% liable for the bombing of the World Trade Center 
and the terrorist 32% liable. The Appellate Division, First 
Department, refused to modify the jury’s apportionment 
of liability as the courts did in Stevens and Roseboro. The 
court reasoned that the magnitude of a defendant’s neg-
ligence does not necessarily diminish “to subordinate 
signifi cance in the attribution of fault by reason of the cir-
cumstances that the harm was concurrently attributable 
to intentional conduct, even when the intentional conduct 
is particularly heinous. To the contrary, as this case so viv-
idly illustrates, the blameworthiness of negligence may 
actually be increased by the heinousness of the wrongdo-
ing it directly and foreseeable facilitates.”111

D. The Bankruptcy Jurisdiction Issue

As noted above, one of the key exceptions to Article 
16 is where jurisdiction cannot be obtained over another 
party alleged to be partially liable.

Query: Is a co-defendant in bankruptcy deemed to be 
beyond the court’s jurisdiction?

No. Even if an action is severed against a bankrupt 
defendant, the non-bankrupt defendant is still entitled 
to have the jury apportion liability to the bankrupt 
defendant.112

by allowing her to leave her class group while on a fi eld 
trip.

B. Teachers and Employees

Generally, school employees cannot state negligent 
security claims because they are not owed a special duty as 
are students.106

XI. Limiting Liability Based Upon CPLR Article 16
CPLR Article 16 provides an important tool by which 

defendants, even if liable, can limit the extent of their 
liability.

CPLR 1601(1) provides that where there are two or 
more liable defendants, each defendant remains, as under 
the common-law rule, jointly and severally liable for all 
of plaintiff’s economic damages. However, a defendant 
who is found to be 50% or less culpable is liable only for 
the assigned percentage of non-economic damages.

Example: D-1 and D-2 are both found liable. The jury 
assigns 30% of the fault to D-1 and 70% of the fault to 
D-2 and awards plaintiff economic losses of $100,000 and 
non-economic losses of $100,000.

If D-2 is judgment proof, D-1 must pay plaintiff a 
total of $130,000, consisting of all of plaintiff’s economic 
losses, and $30,000 of non-economic losses.

If D-1 is judgment proof, D-2 must pay $200,000, con-
sisting of all of plaintiff’s damages.

A. Applicability of Article 16

CPLR 1601 provides that Article 16 does not apply 
where plaintiff can establish that despite diligent efforts 
jurisdiction could not be obtained over the missing party. 
In a premises security case, if the assailant fades into the 
night, Article 16 is not available to defendants.

Article 1602 contains a long list of exceptions to CPLR 
1601(1). Most notable among the exclusions are motor ve-
hicle accidents, unlawful release of hazardous materials 
and, for our purposes, actions requiring proof of intent.

The party claiming that Article 16 does not apply 
bears the burden of proof on that issue. In a premises se-
curity case, this means that the plaintiff will bear the bur-
den of negating the applicability of Article 16.

B. The Intentional/Negligent Hybrid Case

Until the Court of Appeals addressed the issue in 
Chianese v. Meier,107 the Appellate Divisions split as to 
whether Article 16 applied in the typical premises secu-
rity case in which the landlord is charged with negligence 
and the assailant is charged with an intentional act.

The Court of Appeals resolved that question, hold-
ing that Article 16 does apply, and a property owner in a 
premises security case can, if the assailant can be located, 
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and that a violation of § 240 automatically gives rise to re-
sponsibility in damages.

It became well settled that assumption of risk and 
contributory negligence were not available as defenses 
against the absolute liability arising under a violation of § 
240 of the Labor Law.4

In the landmark case of Koenig v. Patrick Const. Corp.,5 
the Court wrote:

For breach of [Section 240] duty, thus 
absolutely imposed, the wrongdoer is 
rendered liable without regard to his care 
or lack of it.

* * *

[T]his statute is one for the protection of 
workmen from injury, and undoubtedly 
is to be construed as liberally as may be 
for the accomplishment of the purpose for 
which it was thus framed ***. Such an in-
terpretation manifestly rules out contribu-
tory negligence as a defense to an action 
predicated upon violation of the statute to 
the injury of one in the protected class.

In Long v. Murnane Assoc.,6 the Court stated that as-
sumption of risk and contributory negligence are not 
available as defenses against the absolute liability arising 
under a violation of § 240 of the Labor Law.

In Long, the Court upheld the grant of summary judg-
ment to plaintiff. In that case, decedent was a painter 
who was working upon a scaffold which he himself had 
erected improperly so that the horizontal rails were placed 
outside, rather than inside, their vertical supports. The 
decedent, prior to the accident, had been ordered by his 
employer to correct this dangerous condition of the scaf-
fold but never did so before the accident. On those facts, 
defendant, owner of the premises, was held to be liable 
under § 240 as a matter of law. The alleged culpability of 
decedent for not correcting the dangerous condition of the 
scaffold was held to be totally irrelevant to the liability of 
defendant.

B. The Recalcitrant Worker

1. A Brief History

In order to understand the recent break from prec-
edent by the Court of Appeals, it is useful to understand 
the history of the recalcitrant worker defense. For years 

Section 240 of the Labor Law provides in pertinent 
part:

1. All contractors and owners and their 
agents in the erection . . . , repairing, alter-
ing, . . . of a building or structure shall 
furnish or erect or cause to be furnished 
or erected for the performance of such 
labor, . . . hoists, . . . and other devices 
which shall be so constructed, placed and 
operated as to give proper protection to a 
person so employed.

A. Brief History of § 240 Liability
Prior to the Court of Appeals doing what the legisla-

ture had for years refused to do, weaken the protection 
afforded to workers pursuant to § 240 of the Labor Law, 
there was absolutely no doubt that § 240 imposed a non-
delegable duty and absolute liability with respect to its 
provisions upon general contractors, owners and others.1 

In Haimes, plaintiff’s decedent was a painter in the 
employ of a contractor, who suffered death when a ladder 
upon which he was standing at defendant’s premises fell. 
The ladder was owned by the decedent himself, and the 
accident occurred by reason of the undisputed fact that 
the ladder had not been secured against slipping as re-
quired by the rules of the Board of Standards and Appeals. 
Despite the foregoing, and despite the fact that the ac-
cident occurred wholly by reason of decedent’s failure to 
secure his own ladder, the Court of Appeals ruled that the 
defendant was absolutely liable for the accident.

In the text of the opinion itself, the Court had occasion 
to state that when the legislature wrote § 240 in its existing 
form, it “minced no words” by fi xing “ultimate respon-
sibility for safety practices *** where such responsibility 
actually belongs, on the owner ***.”2 The Court fi rmly 
cemented, as follows, its conclusion as to absolute liability 
on the part of an owner of property under § 240:3

if *** an owner’s liability had been in-
tended to continue to be conditioned on 
control and supervision, it would have 
to be said that the Legislature, for all its 
vaunted labors and professions, had en-
gaged in but an empty charade. There is 
no basis for such conclusion.

For years, cases after the Haimes decision followed the 
absolute liability there pronounced, holding that issues of 
negligence and contributory negligence were irrelevant 

Recalcitrant Worker and Sole Proximate Cause—
The Current State of Labor Law § 240 
By Anthony H. Gair, Howard S. Hershenhorn and Christopher L. Sallay
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Claimant was properly granted partial 
summary judgment on the issue of the 
State’s liability under Labor Law § 240(1). 
The State’s allegations that claimant had 
repeatedly been told not to walk across 
the abutment are not alone suffi cient to 
create a triable issue of fact under the 
“recalcitrant worker” doctrine that was 
recognized in Smith v. Hooker Chems. & 
Plastics Corp., 89 AD2d 361, appeal dis-
missed 58 NY2d 824, since that defense 
is limited to cases in which a worker has 
been injured as a result of a refusal to use 
available safety devices provided by the 
employer or owner (see, Stolt v. General 
Foods Corp., 81 NY2d 918 (decided here-
with)). Furthermore, the State cannot rely 
on claimant’s own negligence in using an 
unsafe route to cross the road as a “su-
pervening cause” of his injuries, since the 
accident was plainly the direct result of 
the failure to supply guardrails or other 
appropriate safety devices.

Similarly, in Stolt v. General Foods Corp.,13 the Court 
rejected the recalcitrant worker defense where a plaintiff 
fell from a ladder which had broken a week earlier and 
plaintiff had been instructed not to use it unless a co-
worker was present to secure it. Despite this, the plaintiff 
attempted to climb the ladder when his supervisor left the 
work area. The Court specifi cally held that:14

the so-called “recalcitrant worker” de-
fense cannot be invoked in these circum-
stances (see, Smith v. Hooker Chems. & 
Plastics Corp., 89 AD2d 361, appeal dis-
missed 58 NY2d 824). That defense, which 
has been widely recognized by the lower 
courts in this State (e.g. Koumianos v. State 
of New York, 141 AD2d 189; Morehouse v. 
Daniels, 140 AD2d 974; Cannata v. One 
Estate, 127 AD2d 811; Lickers v. State of 
New York, 118 AD2d 331; Heath v. Soloff 
Constr., 107 AD2d 507), requires a show-
ing that the injured worker refused to 
use the safety devices that were provided 
by the owner or employer (see, Hagins v. 
State of New York, 81 NY2d 921 [decided 
herewith]). It has no application where, 
as here, no adequate safety devices were 
provided (see, Zimmer v. Chemung County 
Performing Arts, 65 NY2d 513, 525-526 
[Simons, J., concurring]). We note that 
an instruction by the employer or owner 
to avoid using unsafe equipment or en-
gaging in unsafe practices is not itself a 
“safety device.”

the leading recalcitrant worker case was Smith v. Hooker 
Chemicals and Plastics Corp.7 The rule enunciated therein 
was that“the statutory protection (afforded by § 240) does 
not extend to workers who have adequate and safe equip-
ment available to them but refuse to use it”8 (emphasis 
added).

The facts in Smith are important in order to under-
stand how the Court of Appeals in recent decisions has 
expanded the reach of the recalcitrant worker defense by 
relying on cases such as Smith while ignoring the facts 
upon which the holdings were based, thereby in effect 
failing to follow long established precedent.

For example, in Smith the plaintiff went up on a roof 
despite the fact that safety equipment had been removed 
and after a co-worker had refused to do so unless the 
safety equipment was put back in place.

The Court’s holding was thus based on the fact the 
plaintiff knowingly chose not to use safety devices which 
he knew had been in place and were readily available. 
His accident was also contemporaneous in time with his 
refusal to use the safety devices which his co-worker in-
sisted be in place before the co-worker got on the roof.

The Court of Appeals followed the reasoning of Smith 
for years, as did the Appellate Division in numerous 
cases.

In Gordon v. Eastern Railway Supply, Inc.,9 the plaintiff 
was standing on a ladder leaning against a railroad car 
while using a hand-held sandblaster to clean the exterior 
of the car. He was injured when he fell from the ladder. 
In rejecting the defendant’s claim that the plaintiff was a 
recalcitrant worker, the Court stated:10

Defendants’ claim here rests on their 
contention that plaintiff was repeatedly 
instructed to use a scaffold, not a ladder, 
when sandblasting railroad cars. We have 
held, however, that an instruction by an 
employer or owner to avoid using unsafe 
equipment or engaging in unsafe prac-
tices is not a “safety device” in the sense 
that plaintiff’s failure to comply with 
the instruction is equivalent to refusing 
to use available, safe and appropriate 
equipment (Stolt v. General Foods Corp., 
supra; see also, Hagins v. State of New York, 
81 NY2d 921, 922-923). Evidence of such 
instructions does not, by itself, create an 
issue of fact suffi cient to support a recal-
citrant worker defense.

In Hagins v. State of New York,11 the claimant was in-
jured when he fell from the top of an unfi nished abutment 
wall that rose 15 feet above a road construction site. The 
Court rejected the recalcitrant worker defense since the 
claimant had not refused to use available safety devices:12
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ness. Several weeks before the accident the plaintiff was 
climbing a form without using a safety line, and his su-
pervisor told him he needed to use the safety line when 
climbing.

At the time of the accident, weeks later, the plaintiff 
was climbing a form without using a safety line when he 
fell.

In reversing the grant of plaintiff’s motion for summa-
ry judgment, the Court of Appeals held that the plaintiff, 
in fact, could be found to be a recalcitrant worker despite 
the fact that instructions to use the safety line had been 
given weeks before and such was a question of fact for a 
jury.

The holding completely ignores not only the Court’s 
prior decisions but numerous Appellate Division deci-
sions which mandated that to prevail upon the recalcitrant 
worker defense it must be shown that a worker refused an 
immediate instruction.

In point of fact, the Court ignored its holding in 
Jastrzebski, in which it held that the recalcitrant worker 
defense applied because the plaintiff’s supervisor “. . . just 
prior to the accident, gave him very specifi c orders not to 
use the ladder. . . . This immediate and active direction by 
the supervisor is signifi cantly different from the distant 
and passive instruction in Gordon.”18

It is submitted that there is no way one can reconcile 
this holding with the Court’s prior holdings in Gordon and 
Jastrzebski, as well as those of the Appellate Divisions.

3. The Recalcitrant Worker Post-Cahill

The Appellate Court decisions, as might be expected, 
have issued confl icting opinions regarding the recalcitrant 
worker defense post Cahill. Following are some of the 
most recent cases.

a. Miro v. Plaza Construction Corp.19

The plaintiff was installing fi re alarms at a build-
ing when he slipped and fell as he climbed down a six-
foot ladder that was partially covered with sprayed-on 
fi reproofi ng material which he claimed caused him to 
fall. He conceded that he could have requested a differ-
ent ladder but did not. In holding that the defendants 
should have been granted summary judgment dismissing 
plaintiff’s complaint, the Court, citing Cahill and Blake v. 
Neighborhood Hous. Servs. of N.Y.C., Inc.,20 (discussed infra) 
stated:21

A plaintiff who knowingly chooses to use 
defective or inadequate equipment not-
withstanding being aware that he or she 
could request or obtain proper equipment 
has no claim under Labor Law §240(1). In 
this case, the uncontroverted evidence es-
tablishes that plaintiff recognized the un-
desirability of the fi reproofi ng material on 

Jastrzebski v. North Shore School District,15 in which the 
Court dismissed plaintiff’s complaint based on the recalci-
trant worker defense, is instructive in that it clearly states 
what had to be established to prevail upon the defense. 
The plaintiff was on a ladder and in the process of affi xing 
a piece of plywood to a wall when his supervisor told him 
to get off the ladder. After he did so the supervisor told 
him the ladder was no good and told him to use a scaffold 
which was already in place. After the supervisor left, the 
plaintiff climbed back on the ladder from which he then 
fell.

The Court distinguished Gordon as follows:16 

Moreover, in the instant case, Seider 
admonished the plaintiff and, just prior 
to the accident, gave him very specifi c 
orders not to use the ladder and to use 
the available scaffold. This immediate and 
active direction by the supervisor is signifi -
cantly different from the distant and passive 
instruction in Gordon. In Gordon, the 
evidence indicated only that the plaintiff 
had been given general safety instruc-
tions in the past which had included 
warnings that the use of a ladder while 
sandblasting was not proper. There was 
no evidence in Gordon that the plaintiff 
had knowingly refused a direct order as 
the plaintiff in this case had. The instant 
case involves more than an instruction to 
avoid using unsafe equipment or to avoid 
engaging in unsafe practices; rather, the 
plaintiff here refused to use the available, 
safe, and appropriate equipment (empha-
sis added).

Thus, on the basis of the above cases and numerous 
Appellate Division decisions, it seemed clear that in order 
to prevail on the recalcitrant worker defense, a defendant 
had to establish that a direct, immediate order not to use the 
device was given which the plaintiff refused to follow and 
that safe and appropriate safety devices were available.

2. The Break with Precedent

a. Cahill v. Triborough Bridge and Tunnel 
Authority17

The Court of Appeals in Cahill completely ignored 
long-established precedent in holding that, in order to 
prevail upon the recalcitrant worker defense, it need not 
be shown that the plaintiff refused to comply with an im-
mediate safety instruction but that one given weeks before 
was suffi cient.

The plaintiff in Cahill was working on the repair and 
reconstruction of the Triborough Bridge. In order to per-
form his work, plaintiff had to climb up and down forms. 
The plaintiff wore a safety harness and was supposed to 
attach a safety line to lanyards affi xed to the safety har-
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employed (emphasis added). The legisla-
tive purpose behind this enactment is 
to protect ‘workers by placing “ultimate 
responsibility for safety practices as 
building construction jobs where such 
responsibility actually belongs, on the 
owner and general contractor” (1969 NY 
Legis Ann, at 407), instead of on work-
ers, who “are scarcely in a position to 
protect themselves from accident” (Koenig 
v. Patrick Const. Co., 298 NY 313, 318 [83 
N.E.2d 133]) (Zimmer v. Chemung County 
Performing Arts, 65 N.Y.2d 513, 520, 493 
N.Y.S.2d 102, 482 N.E.2d 898).

What the Court of Appeals has done in both Cahill and 
Blake is to reverse precedent and place ultimate responsi-
bility on the injured worker without directly stating that 
their prior decisions are no longer the law. 

b. Fitzsimmons v. City of New York24

The Court held:

Contrary to the appellants’ argument, a 
“recalcitrant worker defense” is unavail-
able in this case. To raise a triable issue of 
fact as to a possible recalcitrant worker 
defense, the appellants must establish that 
the injured worker deliberately refused to 
use available and adequate safety devices 
in place at the work station (see Harris v. 
Rodriguez, 281 A.D.2d 158, 721 N.Y.S.2d 
344) . . . 

Note, that in this post-Cahill decision, the Court did 
not even cite Cahill but reiterated the prior law that a 
worker must have deliberately refused to use available and 
adequate safety devices in place at the work station.

Interestingly, the Court referred to a 2001 case, Harris 
v. Rodriguez,25 decided long before Cahill, which held: 
“The recalcitrant worker defense requires a showing of 
the ‘injured worker’s deliberate refusal to use available and 
visible safety devices in place at the work station’” (emphasis 
supplied).

c. Pearl v. Sam Greco Construction Inc.26

The plaintiff was installing a sheet metal roof. 
Following the end of the workday, safety equipment was 
stored in a gang box on the roof about 10 feet above the 
eaves. The plaintiff fell while he was attempting to get to 
the gang box. The Court rejected the recalcitrant worker 
defense since “the safety equipment was neither available 
nor visibly in place.”

d. Palacios v. Lake Carmel Fire Dept., Inc.27

The plaintiff fell from a ladder. He testifi ed that he 
was using a ladder, not a scaffold, because the owner of 
his company had told him not to disassemble and move 

his ladder, knew full well that he could 
have requested that his employer pro-
vide him with a new, clean ladder, and 
yet—for no apparent good reason—chose 
not to make such a request. Thus, plain-
tiff’s decision not to request a new lad-
der, not any violation of Labor Law 
§240(1), was the sole proximate cause of 
his accident.

Miro was modifi ed by the Court of Appeals22 on the 
following certifi ed question: “was the order of this Court, 
which reversed the order of the Supreme Court, properly 
made?” The Court of Appeals answered in the negative, 
holding that “assuming that the ladder was unsafe, it is 
not clear from the record how easily a replacement ladder 
could have been procured.”

This decision should be of little comfort to plaintiffs 
since the inference is that had another ladder been avail-
able somewhere on the jobsite and the plaintiff was aware 
of this it would then be the plaintiff’s obligation to ob-
tain the ladder rather than the obligation of the general 
contractor, owner or other statutorily liable defendant to 
provide it to him. In such a case the plaintiff could be held 
to be a recalcitrant worker and his conduct the sole proxi-
mate cause of the accident.

This Appellate Division decision, although modi-
fi ed as set forth above, highlights the attempt, led by the 
Court of Appeals, to eviscerate the protection afforded to 
injured workers under the Labor Law. Here, the plaintiff 
received no instructions to use another ladder and did
not disobey an instruction to use another one but mere-
ly didn’t request another one. This turns the long-
established purpose of the Labor Law on its head and 
injects, though some may argue otherwise, the plaintiff’s 
own culpable conduct as a defense to § 240. This is so de-
spite the fact that the Courts have couched it in terms of 
sole proximate cause or recalcitrant worker.

The long-established precedent ignored by the Court 
of Appeals in Cahill and Blake was reiterated in The Court 
of Appeals holding in Rocovich v. Consolidated Edison Co.,23 
which summarized the long-established purpose of the 
Labor Law:

Section 240(1) of the Labor Law, entitled 
“Scaffolding and other devices for use of 
employees” requires that all contractors 
and owners in the erection, demolition, 
repairing, altering, painting, cleaning or 
pointing of a building or structure shall 
furnish or erect, or cause to be furnished or 
erected for the performance of such labor, 
scaffolding, hoists, stays, ladders, slings, 
hangers, blocks, pulleys, braces, irons, 
ropes, and other devices which shall be 
so constructed, placed and operated, as to 
give proper protection to a person so 
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ing against the scaffold and tipping it over, causing the 
plaintiff to fall to the fl oor. In reversing the denial of plain-
tiff’s motion for summary judgment, the Court held that 
“the recalcitrant worker defense is not applicable as it is 
limited to circumstances where a worker is injured as a 
result of his or her refusal to use available safety devices.” 
Interestingly, the Court did not cite Cahill but instead re-
lied upon Hagins, supra, a pre-Cahill case.

g. Szuba v. Marc Equity Properties, Inc.31 

The plaintiff was injured when he fell from the roof 
of a house on which he was cutting vent holes. It was 
undisputed that the only safety devices used on the site 
were two-by-fours which were not in place at the time of 
the accident. The Court reversed the denial of plaintiff’s 
summary judgment motion, stating that “[t]he presence of 
safety devices somewhere on the work site does not dis-
charge the owner’s duty to provide proper protection to 
workers. . . .”32 The Court went on to hold:

An instruction by an employer or owner 
to avoid “unsafe practices is not a ‘safety 
device’” in the sense that plaintiff’s failure 
to comply with the instruction is equiva-
lent to refusing to use available, safe and 
appropriate equipment (Gordon v. Eastern 
Ry. Supply, 82 N.Y.2d 555, 563, 626 N.E.2d 
912, 606 N.Y.S.2d 127; see Stolt v. General 
Foods Corp., 81 N.Y.2d 918, 920, 613 N.E.2d 
556, 597 N.Y.S.2d 650).

h. Guaman v. New Sprout Presbyterian Church of 
N.Y.33

The plaintiff was on a ladder which had been erected 
on top of a scaffold. There were no safety devices present. 
The scaffold tipped, causing the plaintiff to fall. In reject-
ing the recalcitrant worker defense and granting plaintiff’s 
motion for summary judgment, the Court held:34

The allegation that the plaintiff was in-
structed prior to the accident to stop work 
in an unsafe and unstable manner was 
based on inadmissible hearsay. While 
hearsay statements have been held to be 
suffi cient to oppose a summary judgment 
motion under certain circumstances, no 
such circumstances were present in this 
case (see Joseph v. Hemlok Realty Corp., 6 
A.D.3d 393, 393, 775 N.Y.S.2d 61; Allstate 
Ins. Co. V. Keil, 268 A.D.2d 545, 546, 702 
N.Y.S.2d 619). Even if we consider the 
hearsay statement, it was insuffi cient to 
raise a triable issue of fact because the 
church failed to demonstrate that the plain-
tiff refused to use an available safety device 
(see Stolt v. General Foods Corp., 81 N.Y.2d 
918, 920, 613 N.E.2d 556, 597 N.Y.S.2d 
650; Szuba v. Marc Equity Prop., 19 A.D.3d 
1176, 1177, 798 N.Y.S.2d 813; Andino v. 

a scaffold. The owner, a job supervisor, testifi ed that the 
plaintiff was instructed to use a scaffold. In denying 
plaintiff’s motion for summary judgment, the Court held 
that there were triable issues of fact since the plaintiff was 
instructed to use an allegedly available scaffold. Compare 
this decision with Gordon, supra, and they are diffi cult to 
reconcile.

e. Andrews v. Ryan Homes, Inc.28

The plaintiff was injured when she fell from a ladder 
while cleaning a house. The Court found that plaintiff met 
her initial burden on her motion for summary judgment 
by establishing that her employer placed a ladder near a 
window that was to be cleaned and that the plaintiff was 
injured when she climbed the ladder which slid out from 
under her. However, the Court held the recalcitrant work-
er defense was a question of fact for a jury:

In opposition to the motion, however, 
defendant presented evidence establish-
ing that, approximately 30 minutes before 
the accident, Bobbitt told plaintiff not to 
climb the ladder as it was positioned and, 
indeed, that Bobbitt had repeatedly told 
plaintiff not to use the ladder without 
someone to steady it. Defendant further 
presented evidence establishing that 
Bobbitt and another member of the work 
crew were present and able to steady 
the ladder and that the ladder was not 
defective. Furthermore, plaintiff admits 
that, seconds before the accident, Bobbitt 
told her not to climb the ladder but she 
“didn’t take [Bobbitt] seriously.” We thus 
conclude that there is an issue of fact 
whether plaintiff was a recalcitrant work-
er and, if so, whether her actions were 
the sole proximate cause of her injuries 
(see Montgomery v. Federal Express Corp., 
4 N.Y.3d 805, 806, 828 N.E.2d 592, 795 
N.Y.S.2d 490; Cahill v. Triborough Bridge 
& Tunnel Auth., 4 N.Y.3d 35, 39-40, 823 
N.E.2d 439, 790 N.Y.S.2d 74), precluding 
partial summary judgment on the issue of 
liability under Labor Law §240(1).29

Compare this with the Court of Appeals’ decision in 
Stolt in which the plaintiff had been instructed not to use a 
ladder unless a co-worker was present to secure it. In both 
cases, no proper safety devices were provided, and both 
plaintiffs did not heed instructions not to use the ladder 
unless a co-worker was present to secure it. The only dis-
tinction is the timing of the instructions, which were not 
of importance to the Court in Cahill.

f. Landgraff v. 1579 Bronx River Avenue, LLC 30

The plaintiff’s accident took place while he was on a 
scaffold in order to cut and remove a length of elevated 
metal pipe with an electric saw when the pipe fell, swing-
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C. The Sole Proximate Cause Defense

1. Blake and the Court of Appeals

a. Blake v. Neighborhood Housing Services of New 
York City, Inc.39

The plaintiff in Blake “set up an extension ladder, 
which he owned and used frequently. He acknowledged 
that the ladder was steady, had rubber shoes and was in 
proper working condition. When plaintiff began scrap-
ing rust from a window, however, the upper portion of 
the ladder retracted and he suffered an ankle injury.”40 At 
trial the plaintiff testifi ed he did not know whether he had 
locked the extension clips in place.

In affi rming a defendant’s verdict at trial, the Court 
held:41

In support of his claim, plaintiff argues 
that comparative negligence is not a 
defense to absolute liability under the 
statute. This is true (see Raquet v. Braun, 
90 N.Y.2d 177, 184, 681 N.E.2d 404, 659 
N.Y.S.2d 237 [1997]; Bland v. Manocherian, 
66 N.Y.2d 452, 461, 488 N.E.2d 810, 497 
N.Y.S.2d 880 [1985]). But we are not deal-
ing here with comparative fault, by which 
a culpable defendant is able to reduce 
its responsibility upon a fi nding that the 
plaintiff was also at fault. That would be 
impermissible under Section 240(1). Here, 
there is no comparative culpability. As 
the jury implicitly found, the fault was 
entirely plaintiff’s. The ladder afforded 
him proper protection. Plaintiff’s conduct 
(here, his negligence) was the sole proxi-
mate cause of the accident.

Although the Court was precluded from reviewing 
the questions of fact, incredibly, in its discussion of § 240, 
the Court simply ignored its prior decision in Haimes, 
which was decided on almost identical facts. One would 
assume that in its review of the law, the Court would not 
simply neglect to discuss Haimes, but indeed it did. 

b. Montgomery v. Federal Express Corp.42

The plaintiff, employed as a helper by an elevator 
company, and an elevator mechanic were assigned to 
work in an elevator motor room four feet above the roof 
level of a building. The stairs which led from the roof to 
the motor room had been removed. In affi rming the grant 
of defendant’s motion for summary judgment, the Court 
opined:43

Rather than go and get a ladder, plaintiff 
and Mazzei climbed to the motor room 
by standing on an inverted bucket. When 
he left the motor room, plaintiff jumped 
down to the roof, injuring his knee in the 
process.

BFC Partners, 303 A.D.2d 338, 340, 756 
N.Y.S.2d 267) (emphasis added).

i. Santo v. Scro, et al.35 

The plaintiff fell from a scaffold he was using to 
install lighting fi xtures in the ceiling of a house under 
construction. He testifi ed that he did not use an available 
extension ladder as it was too fl imsy when fully extended 
and could not be safely used unless someone was avail-
able to secure the bottom of the ladder.

The Court reversed the granting of summary judg-
ment on plaintiff’s 240(1) claim, citing Jastrzebski, among 
other cases stated, as follows, regarding defendant’s recal-
citrant worker defense:36 

Further, contrary to the contention of 
MDS, the evidence does not establish a 
recalcitrant worker defense, which re-
quires proof that a plaintiff disobeyed an 
“immediate specifi c instructions to use 
an actually available safety device [pro-
vided by the employer] or to avoid using 
a particular unsafe device.”

How this can be explained in view of the decision 
in Cahill, is anyone’s guess and further serves to demon-
strate the ad hoc approach taken by the Appellate Courts 
to 240(1) cases.

j. McCarthy v. Turner Construction, Inc.37 

The plaintiff was injured when an unsecured lad-
der upon which he was standing in order to drill holes 
in a ceiling tipped over, causing him to fall to the fl oor. 
In affi rming summary judgment, the Court rejected both 
the recalcitrant worker and sole proximate cause de-
fenses since the failure to provide a proper safety device 
was a proximate cause of the accident. Relying on Stolt, 
the Court held with regard to the recalcitrant worker 
defense:38

The apprentice electrician working with 
plaintiff is not a safety device contem-
plated by the statute. Nor even if plaintiff 
had disobeyed an instruction to have 
the apprentice hold the ladder steady 
for him, would the owners’ and general 
contractor’s liability for failure to provide 
adequate safety devices be reduced . . .

Obviously, the law is in a state of fl ux. It is hoped 
that the Court will re-examine its holding in Cahill and 
recognize that in order for the recalcitrant worker defense 
to apply, a deliberate refusal to follow a direct, immediate 
order must be established and that appropriate safety de-
vices were available. If it chooses not to do so, it should 
state that this long-established precedent of the Court is 
no longer the law.



20 NYSBA  Trial Lawyers Section Digest  |  Fall 2008  |  No. 56        

ted to walk on the planks across the trench so long 
as they doubled the planks the recalcitrant worker 
defense was not applicable, despite the fact that the 
plaintiff did not double the planks, since plaintiff’s 
failure to do so would at most constitute negligence:46

Since the planking was insuffi cient to 
protect plaintiff from the elevation-related 
hazard that caused his harm, liability 
pursuant to Labor Law § 240(1) was es-
tablished; plaintiff was not, under any 
view of the evidence, the sole proximate 
cause of his injuries (see Osario v. BRF, 
23 A.D.3d 202, 803 N.Y.S.2d 525 [2005]; 
Lajqi v. New York City Tr. Auth., 23 A.D.3d 
159, 805 N.Y.S.2d 5 [2005]; cf. Blake v. 
Neighborhood Hous., 1 N.Y.3d 280, 803 
N.E.2d 757, 771 N.Y.S.2d 484 [2003]). At 
most, plaintiff’s failure to double the 
planks would constitute negligence. 
However, the doctrine of comparative 
negligence is not available to dimin-
ish a defendant’s liability under Labor 
Law § 240(1) (see e.g. Morales v. Spring 
Scaffolding, 24 A.D.3d 42, 49, 802 N.Y.S.2d 
41 [2005]; Orellano v. 29 E. 37th Realty 
Corp., 292 A.D.2d 289, 291, 740 N.Y.S.2d 16 
[2002]).

This is consistent with the Court’s decision in Blake, in 
which the Court stated47 that

a defendant is not liable under Labor Law 
§ 40(1) where there is no evidence of vio-
lation and the proof reveals that the plain-
tiff’s own negligence was the sole proxi-
mate cause of the accident. Under Labor 
Law § 240(1) it is conceptually impossible 
for a statutory violation (which serves as 
a proximate cause for a plaintiff’s injury) 
to occupy the same ground as a plaintiff’s 
sole proximate cause for the injury. Thus, 
if a statutory violation is a proximate 
cause of an injury, the plaintiff cannot be 
solely to blame for it. Conversely, if the 
plaintiff is solely to blame for the injury, it 
necessarily means that there has been no 
statutory violation.

e. Allen v. New York City Transit Authority 48

The Court in reversing a denial of plaintiff’s motion 
for summary judgment addressed both the recalcitrant 
worker and sole proximate cause defenses. The plaintiff 
was working on a platform which did not have a gate. The 
plaintiff, thus, had to climb over a wooden railing which 
surrounded the platform in order to access an eight-foot-
high ladder that led down to the ground. While climbing 
over the railing, the platform shook and the top rail broke, 
causing plaintiff to fall to the ground. While actually 

We agree with the Appellate Division 
that, since ladders were readily available, 
plaintiff’s “normal and logical response” 
should have been to go get one. Plaintiff’s 
choice to use a bucket to get up, and then 
to jump down, was the sole cause of his 
injury, and he is therefore not entitled to 
recover under Labor Law §240(1) (Blake 
v. Neighborhood Hous. Servs. of N.Y. City, 1 
N.Y.3d 280, 803 N.E.2d 757, 771 N.Y.S.2d 
484 [2003]).

c. Robinson v. East Medical Center, LP  44

Plaintiff was installing pipe hanger systems at the job-
site for approximately two weeks using a 6-foot wooden 
stepladder. He had to climb the ladder in order to install 
rods to overhead structural beams. The pipes would then 
be hung from the rods. At the time of the accident he was 
doing this work at a location where the steel beams were 
at a height of 12 to 13 feet from the fl oor, requiring him 
to stand on the top of the ladder. The wrench he was us-
ing slipped and he lost his balance, causing the ladder 
to move and causing him to fall about two feet. It was 
conceded that there were 8-foot ladders available, and 
plaintiff had told his supervisor he would need one. In 
affi rming the granting of defendant’s summary judgment 
motion, the Court noted that plaintiff could have gotten 
the 8-foot ladder himself and held plaintiff’s actions were 
the sole proximate cause of the accident.

The Court cited Montgomery at length, but again did 
not make any reference to Haimes.

With regard to Montgomery, it is important to note that 
in reversing the Supreme Court’s granting of plaintiff’s 
motion for summary judgment, the Appellate Division 
ruled that:

Plaintiff’s jump from the motor room to 
the roof under the circumstances pre-
sented was not reasonably foreseeable 
and, thus, was an intervening act which 
constituted a superseding cause for the 
knee injury he sustained as he landed 
(see Egan v. A.J. Constr. Corp., 94 N.Y.2d 
839, 702 N.Y.S.2d 574, 724 N.E.2d 366 
[1999]); 307 A.D.2d 865, 763 N.Y.S.2d 600 
(1st Dep’t 2003)).

Hence, if there are concurrent causes of the accident, 
the plaintiff’s conduct obviously cannot be the sole proxi-
mate cause. This was recognized by the Court in Blake.

d. Miraglia v. H & L Holding, Corp.45

The Court affi rmed the granting of a directed verdict 
for plaintiff on his § 240 cause of action. The plaintiff, 
while walking on a plank across a trench, fell and was 
impaled on a steel bar. The Court fi rst held that in 
view of the trial testimony that workers were permit-
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See, for example, Bonilla v. State of New York52 (claim-
ant injured while sandblasting the underside of a bridge. 
Although he had been given a safety harness and lanyard 
that could be affi xed to a safety cable or other stationary 
object, he did not wear the harness because there were 
no safety cables at this work area. Defendant argued that 
he could have affi xed his lanyard to the bridge iron. The 
Court found the record inconclusive and denied both 
sides’ motions.)

f. Beharry v. Public Storage, Inc.53

The plaintiff was injured while walking up a fl ight 
of stairs when he stepped on metal decking between two 
fl oors and “went straight through” to the fi rst fl oor.

In rejecting the sole proximate cause defense the Court 
stated:54

Contrary to the defendants’ contention, 
the injured plaintiff’s conduct was not 
the sole proximate cause of his injuries, 
because he neither engaged in unfore-
seeable, reckless activities nor misused 
a safety device that was provided to 
him (see Montgomery v. Federal Express 
Corp., 4 N.Y.3d 805, 806, 828 N.E.2d 592, 
795 N.Y.S.2d 490; Urias v. Orange County 
Agric. Socy., 7 A.D.3d 515, 776 N.Y.S.2d 
92; Weingarten v. Windsor Owners Corp., 5 
A.D.3d 684, 677, 774 N.Y.S.2d 537).

g. Lo Verde v. 8 Prince Street Associates, LLC   55

The Court affi rmed the grant of plaintiff’s summary 
judgment motion where the plaintiff fell from a scaffold 
while he was demolishing the ceiling of a building. The 
defendants’ argument that plaintiff’s conduct in assem-
bling the scaffold without affi xing available safety railing 
was the sole proximate cause of the accident was rejected 
by the Court.56

We further conclude that defendants 
failed to establish in support of that part 
of their cross motion with respect to the 
Labor Law §240(1) causes of action that 
plaintiff chose to assemble the scaffolding 
without affi xing available safety railings 
and thus that his own conduct was the 
sole proximate cause of the accident, and 
they also failed to raise a triable issue of 
fact in that respect, to defeat plaintiff’s 
cross motion (cf. Robinson v. East Med. Ctr., 
LP, 6 N.Y.3d 550, 555, 847 N.E.2d 1162, 
814 N.Y.S.2d 589; Blake v. Neighborhood 
Hous. Servs. Of N.Y. City, Inc., 1 N.Y.3d 
280, 290, 803 N.E.2d 757, 771 N.Y.S.2d 
484). Moreover, because the absence of a 
safety railing or any other device to pre-
vent plaintiff’s fall constituted a violation 

engaged in his work the plaintiff wore a safety harness 
attached to a safety line which he affi xed to an I-beam 
on the structure he was working on. He was wearing the 
harness at the time of the accident but was not using the 
safety line. In rejecting both the recalcitrant worker and 
sole proximate cause defenses, the Court stated:49 

Plaintiff testifi ed that he was instructed 
by his employer to attach the line to the 
structure he was working on when he 
reached working height, and there is no 
evidence that he was instructed differ-
ently. Nevertheless, the municipal de-
fendants assert that before alighting the 
platform, plaintiff should have attached 
the two or three foot safety line ‘to some-
thing’, although they do not say what, 
and that his failure to do so was the sole 
proximate cause of the accident. This 
conclusory argument fails to raise a bona 
fi de issue of fact as to whether plaintiff 
disregarded instructions to use the har-
ness while alighting from the platform 
(cf. Cahill v. Triborough Bridge & Tunnel 
Auth., 4 NY3d 35, 39, 823 N.E.2d 439, 790 
N.Y.S.2d 74[2004]). Nor does it raise a 
bona fi de issue of fact as to whether the 
harness could have been so placed and 
operated as to give proper protection to 
a worker alighting from this platform (cf. 
Blake v. Neighborhood Hous. Servs. of N.Y. 
City, 1 NY3d 280, 290, 803 N.E.2d 757, 771 
N.Y.S.2d 484 [2003]). On this record, it is 
clear that any negligence in plaintiff’s use 
of the harness was not the sole proximate 
cause of the accident.

It is, thus, clear as stated by the Court in Blake, su-
pra, that once a plaintiff has established that a violation 
of § 240 was a proximate cause of plaintiff’s accident, 
the worker’s conduct cannot be found to be solely to 
blame for it since such conduct would at most constitute 
contributory negligence which is still not a defense to a 
§ 240 claim. In these circumstances it is submitted that 
plaintiff’s summary judgment motion must be granted. 
See Valensisi v. Greens at Half Hollow, LLC.,50 holding that 
a worker’s motion for summary judgment should have 
been granted. Where “a violation of Labor Law §240(1) is 
a proximate cause of an accident, the worker’s conduct 
cannot be deemed solely to blame for it.”51

Conversely, where the plaintiff has not conclusively 
established a § 240 violation and proximate cause and 
the defendant similarly has not established that the 
plaintiff’s actions were the sole proximate cause of the 
accident, Courts have denied both sides’ motions on the 
grounds that there are questions of fact or that the record 
is inconclusive.
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Why not, you may ask? Why wasn’t plaintiff a re-
calcitrant worker? Because, as to sole proximate cause, if 
there are concurrent causes of the accident, the plaintiff’s 
conduct cannot be the sole proximate cause. The Court 
obviously analyzed the facts on a Blake sole proximate 
cause analysis. The conduct of the plaintiff in ignoring 
the request or instruction constituted only comparative 
negligence which is not a defense to a 240(1) claim, since 
there was evidence that the failure to secure the ladder 
contributed to his fall. There was no instruction not to use 
the ladder because it wasn’t safe or to use a safer available 
device.

k. Szpakowski v. Shelby Realty, LLC, et al.60

The Court affi rmed summary judgment for the plain-
tiff on his 240(1) claim where defective wood planking on 
a scaffold collapsed. The Court rejected defendant’s sole 
proximate cause defense despite the fact that the plaintiff 
was a crew supervisor and knew the scaffold was defec-
tive. The Court reasoned that defendants had been in-
formed of the defective condition long before the accident 
and failed to cure it and took no steps to prevent the plain-
tiff form working on it.

l. Rookwood v. New Hyde Park Owners Corp.,
et al.61

The plaintiff sustained injuries while installing an oil 
tank in the basement of defendant’s building. The acci-
dent took place when the plaintiff, who was standing on a 
landing of a permanent staircase leading to the basement, 
was affi xing a 5-foot-by-10-foot metal plate that weighed 
700 pounds to a chainfall in order to lower the plate into 
the basement. The plaintiff testifi ed that he had removed 
an iron handrail welded to the left side of the stairway in 
order to have enough space to lower the plate to the base-
ment. The accident occurred when the plate was resting 
on the landing and being held by three of plaintiff’s co-
workers when it slipped, knocking the plaintiff off the side 
of the staircase from which he had removed the railing.

The Court reversed the granting of summary judg-
ment to the defendants, holding that the record showed 
the existence of a triable issue of fact as to whether the 
plaintiff’s actions were the sole proximate cause of the ac-
cident because he had no choice as to the way in which he 
performed his work.

m. Ferluckaj v. Goldman Sachs & Co.62

The plaintiff was cleaning windows in an offi ce build-
ing. In order to clean the top of a window, the plaintiff 
got on top of a desk adjacent to the window. While clean-
ing the window, she fell off the desk, sustaining injuries. 
Plaintiff testifi ed at her deposition that she knew at the 
time of the accident that there was a stool with two steps 
in a supply closet, but she never asked for it. She was 
not asked at her deposition how high the stool was. The 

of Labor Law §240(1), plaintiff’s alleged 
conduct in attempting to move the scaf-
fold without fi rst unlocking the wheel 
brakes would amount only to compara-
tive fault and thus cannot bar recovery 
under the statute (see Blake, 1 N.Y.3d at 
289-290; Bland v. Manocherian, 66 N.Y.2d 
452, 461, 488 N.E.2d 810, 497 N.Y.S.2d 
880).

h. Egan v. Monadnock Construction, Inc.57

The Court affi rmed the granting of defendant’s cross-
motion for summary judgment dismissing plaintiff’s 
240(1) claim. The plaintiff erected a scaffold which cov-
ered the staircase that provided the only means of access 
to the basement. When the plaintiff realized he needed 
further materials from the basement, 10 feet below, he 
used a too-short 6-foot A-frame ladder which could not 
be fully opened so as to lock its braces in place. Although 
plaintiff was able to get down to the basement, the ladder 
slid out from under him, causing him to fall to the fl oor.

The Court, relying primarily on Montgomery, reasoned 
that plaintiff chose to use the A-frame ladder on his own 
and did not ask for one of the taller straight ladders on the 
jobsite. The Court conceded that, as in Montgomery, there 
was no evidence that plaintiff knew that other ladders 
were available.

i. Torres v. Mazzone Administrative Group, Inc.58

The plaintiff was performing work on a sprinkler sys-
tem in a ceiling when the ladder he was using collapsed. 
The Court affi rmed the dismissal of plaintiff’s 240(1) claim 
because the ladder which plaintiff was using was not the 
one given to him by his supervisor. The plaintiff had de-
cided to use a smaller wooden ladder because it was eas-
ier to maneuver. The Court held that plaintiff’s conduct 
in opting to use a piece of equipment out of convenience 
instead of the ladder provided to him was the sole proxi-
mate cause of the accident.

j. Kwang Ho Kim, et al. v. D & W Shin Realty Corp.59

The Court reversed the dismissal of plaintiff’s 240(1) 
claim. The plaintiff was standing on the fi fth or sixth rung 
of an unsecured 12-foot ladder when it slipped, causing 
him to fall to the ground. The president of defendant, 
ACP, alleged that he had asked or told the plaintiff to stop 
working because he was alone and it was raining.

Relying on, among other cases, Gordon and Stolt, the 
Court held that defendant failed to satisfy its burden that 
plaintiff’s actions were the sole proximate cause of his 
accident. Interestingly, the Court held defendant did not 
establish, as a matter of law, that plaintiff’s ignoring of de-
fendant’s instructions to stop working was the sole proxi-
mate cause of his injuries.
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2. Injured Worker’s Records

a. Ambulance call report

b. Hospital records

c. Physicians’/rehabilitation records

d. Autopsy/death certifi cate

e. Workers’ compensation fi le

f. Prior workers’ compensation claims and prior 
medical

g. Union records

h. Employment records

i. Income tax records for fi ve years prior to 
accident

3. Witness Statements

 In view of the holdings in Blake, supra, and Cahill, 
supra, witness statements are more important than 
ever and should be obtained at the earliest oppor-
tunity. If necessary, get affi davits from witnesses 
immediately, before their stories change, they stop 
talking or they disappear.

4. Photographs of Scene

5. Copies of All Contracts

6. Identity of All Contractors on Job

a. Who supervised job?

b. Who was in charge of safety?

c. Was duty to control and supervise work which 
gave rise to accident specifi cally delegated to a 
sub-contractor?

7. Insurance Policies, Including All Endorsements

8. Job Documents

a. Safety memos and inspection records

b. Records of safety meetings

c. Work permits

d. Progress sheets

e. Daily logs

f. Progress photographs

g. Department of Buildings inspections

h. Determine who owned and controlled all 
equipment involved in accident

i. Records regarding safety equipment at the 
jobsite

E. Practice Tips
1. Read the statute. When you get the case, make sure 

it fi ts within the parameters of Labor Law § 240(1):

Court, in reversing the dismissal of plaintiff’s 240(1) 
claim, held that defendants failed to raise a triable issue of 
fact regarding sole proximate cause. There was no proof 
that a step stool would have been provided to plaintiff 
had she asked. Further, defendants failed to set forth any 
evidence regarding the availability of the step stool and, 
even if it was available, whether it would have consti-
tuted an adequate safety device. See the importance of 
depositions, infra.

n. Hernandez v. Bethel United Methodist Church of 
New York 63

In a 3-2 decision, the Court granted plaintiff summary 
judgment on his 240(1) claim.

The plaintiff was standing on an A-frame ladder in 
order to install fi reproofi ng material on a new duct at a 
building. He was using a nail gun to install the insula-
tion. At the time of the accident, plaintiff was holding the 
nail gun in his right hand and the insulation in his left. 
When the plaintiff leaned to his left to affi x the insula-
tion with the nail gun, the feet of the ladder on the right 
came off the ground and he started to fall. He attempted 
to grab the ladder with his left arm to stop the fall while 
still holding the nail gun in his right hand. He fell to the 
fi rst step of the ladder, the nail gun discharged and a nail 
penetrated his right eye. He was not wearing eye protec-
tion. The majority rejected the sole proximate cause of de-
fense since plaintiff established that the defendant failed 
to provide proper safety devices or to properly secure the 
ladder.

The dissent argued that the issue of sole proximate 
cause was a question of fact in that plaintiff could have 
repositioned the ladder prior to the accident or could 
have directed another member of his crew to stabilize the 
ladder. It is our view that the dissent ignored the holding 
in Blake that, if there are concurrent causes of the accident 
(failure to properly secure the ladder), the plaintiff’s con-
duct cannot be the sole proximate cause of the accident. 
Here, we believe, that plaintiff’s action constituted, at 
most, culpable conduct.

D. Preparation of the Case
Whether you represent a defendant or a plaintiff, a 

thorough investigation must be conducted immediately 
upon your being advised of the accident. The following 
are items which must be obtained:

1.  Offi cial Reports

a. OSHA investigations including prior citations

b. Department of Buildings records (including 
permits and permit applications)

c. Police reports

d. Department of Buildings violations/citations
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(4) Identify each important person at the 
jobsite (especially those with supervisory 
authority) and their job function.

(5) Identify all persons present on the day 
of the accident—Who was supervising? 
What was the plaintiff doing? At what 
point in the job was the plaintiff?

(6) The defective safety device—Where is 
it? Who owned it? What happened to it? 
Anyone inspect it following the accident? 
Findings? Photos? 

(7) Safety instructions. Who gave? When 
given? Who present? Reduced to writing? 
Were the instructions in English? Spanish? 
IMPORTANT: Ask the defendant witness 
if the plaintiff acknowledged that he 
heard and understood the instructions. 

(8) Witnesses to accident? Witnesses to 
conditions prior to accident? Witnesses 
who saw plaintiff working in a similar 
manner prior to accident? Did anyone 
tell him to stop? Did anyone give other 
directions or warnings?

(9) Post-accident investigation—accident 
reports, workers’ compensation 
reports, OSHA’s, defendant’s, anyone 
else’s report—areas of agreement/
disagreement. Meetings, conversations.

(10) Cause of accident—Any determination 
made as to cause of accident? By whom? 
What was determined?

 For the defense attorney—you must 
prepare your witness to evaluate/
establish the recalcitrant worker/sole 
proximate cause defenses and support 
them given the state of the current 
case law; i.e., plaintiff’s presence at 
safety meetings, instructions, jobsite 
safety manuals, other available safety 
equipment, plaintiff’s own personal 
safety equipment, etc. In this regard, 
see Ferluckaj, supra, where it appears 
defendant may have had a viable sole 
proximate cause/recalcitrant worker 
defense had the record been fully 
established at depositions.

c. Non-party witnesses—depositions must be 
taken to evaluate/establish the recalcitrant 
worker/sole proximate cause defenses and 
distinguish/support them given the state of 
the current case law. 

a. Was the injured worker engaged in a § 240 
activity (construction, demolition, etc.)?

b. Was the injured worker working on a building 
or structure?

c. Was there the failure or absence of an 
enumerated safety device?

2. Preparation—investigation must be complete and 
thorough.

3. Depositions

a. The plaintiff’s deposition—the plaintiff must 
tell a Labor Law § 240 story. 

 For the plaintiff’s attorney—you must 
anticipate recalcitrant worker/sole proximate 
cause defenses and handle them within 
the confi nes of the case law; i.e., no specifi c 
instructions, no other available safety devices, 
etc.

 For the defense attorney—you must ask 
questions of the plaintiff to evaluate/establish 
the recalcitrant worker/sole proximate cause 
defenses and support them given the state of 
the current case law; i.e., plaintiff’s presence 
at safety meetings, instructions, jobsite safety 
manuals, other available safety equipment, 
plaintiff’s own personal safety equipment, etc.

b. The defendants’ deposition—eliminate/
establish the defenses.

 For the plaintiff’s attorney—again, you must 
anticipate recalcitrant worker/sole proximate 
cause defenses and handle them within the 
confi nes of the case law. You must also take as 
many defendant depositions as necessary of 
those important people at the jobsite because 
you do not want to get an affi davit as part of 
a summary judgment motion of a key witness 
you did not depose.

The following is a brief deposition checklist for the 
plaintiff’s attorney:

(1) Identify the contracts in place—do they 
have any paragraphs concerning site 
safety?

(2) The presence/absence of safety meeting 
minutes, site safety plan, progress notes, 
progress photos, and any other document 
which could potentially memorialize any 
specifi c instructions.

(3) List of all safety equipment present at the 
jobsite and their usage/locations. Were 
they nearby? In use? Appropriate for 
plaintiff’s job?
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10. The job fi les maintained by the defendants for the 
subject construction site.

11. Records of any prior complaints regarding the area 
or the defects involved in the subject construction 
accident at the construction site.

12. Copies of the defendants’ written safety rules in 
effect at the time of the accident and/or safety pro-
gram policy.

13. Copies of the defendants’ OSHA fi le for the subject 
construction site.

14. All documents fi led by the defendants with OSHA 
regarding the subject construction site, as well as 
with the local building and/or the New York State 
Labor Department.

15. Prints of photographs, at plaintiff’s expense, of the 
scene of the occurrence and the instrumentality in-
volved in the occurrence, taken by the defendants.

16. State whether defendant, general contractor/
construction manager had a site safety team at the 
jobsite, giving the names and job titles of members 
of the team, and whether said individuals are still 
employed by defendant.

17. A copy of all incident/accident reports, documents, 
memos and notes created by any employee of de-
fendant general contractor/construction manager 
with respect to the subject accident and the com-
plete accident fi le created at the accident site.

18. Provide documentation or copies of any documen-
tation regarding the type of accident investigation 
procedure, including information to be acquired, 
how a report is to be prepared and completed, and 
procedures for reviewing the submitted report.

19. The last set of progress photographs of the build-
ing under construction taken by defendant general 
contractor/construction manager its agents, ser-
vants and/or employees prior to and including the 
date of the accident.

20. Payroll records of the general contractor/construc-
tion manager for the date of accident for all em-
ployees working at the jobsite on said date.

Said discovery is to be produced on the ___day of 
_______, 200_, at 2:00 p.m., 34th Floor, 80 Pine Street, New 
York, NY.

PLEASE TAKE FURTHER NOTICE that a written 
communication enclosing the aforerequested information 
may be sent prior to the abovementioned time in lieu of a 
personal appearance on the above date.

Dated: New York, New York
November 21, 2008

F. Plaintiff’s Initial Notice for Discovery and 
Inspection

PLEASE TAKE NOTICE that pursuant to the plain-
tiff’s demand, defendant, is requested to produce and 
permit discovery by the plaintiff, her attorneys or another 
acting on her behalf, the following documents and things 
for inspection, copying or photocopying:

1. Copies of contracts (including policies of insur-
ance, endorsements and declarations) between 
owner and general contractor with regard to the 
construction project located at   _______________ on 
and prior to date of accident.

2. A copy of the written contract entered into by the 
general contractor/construction manager in con-
nection with the construction project located at 
_____________________ prior to the date of the 
accident.

3. Copies of contracts entered into between the gen-
eral contractor/construction manager and any 
sub-contractor involved in the work being per-
formed by the plaintiff’s decedent at the time of 
the occurrence.

4. Copies of contracts (including policies of insur-
ance, endorsements and declarations) between 
the general contractor/construction manager and 
plaintiff’s employer with regard to the construc-
tion project located at in effect on and prior to the 
date of the accident.

5. Any and all photographs or videotapes concerning 
the subject equipment and/or materials involved 
in the occurrence.

6. Daily and/or weekly job reports, foreman’s re-
ports, superintendents reports, logbooks, progress 
reports, and manpower reports maintained by 
the defendant, general contractor/construction 
manager, for the subject construction site for one 
(1) month prior to and including the date of the 
occurrence.

7. Job meeting/safety meeting records in the defen-
dants’ possession for the subject construction site, 
as well as the names and addresses of the individ-
uals who participated in those meetings for three 
(3) months prior to and including the date of the 
occurrence.

8. Any and all progress photographs or videotapes 
concerning the area in which the occurrence took 
place for one (1) month prior to and including the 
date of the occurrence.

9. Names and addresses of the general contractors’ 
project superintendent, assistant superintendent 
and person(s) in charge of the site and whether 
they are still employed by defendant.
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G. Request for OSHA Records

1. Form Letter Requesting OSHA Records

November 21, 2008

O.S.H.A.
201 Varick Street, Room 670
New York, NY 10014

Re: D/A:
Employer:
Place of Occurrence:

Gentlemen:

We are writing to you on behalf of ________________ who was injured in an accident on __________, 200_, at the loca-
tion indicated above.

Pursuant to the Freedom of Information Act, we would appreciate if you would furnish us with copies of all investiga-
tion reports, photographs and videos, relating to this accident.

Should you have any questions or require additional information, please contact the undersigned immediately.

Thank you for your cooperation in this matter.

Very truly yours,
GAIR, GAIR, CONASON,
STEIGMAN & MACKAUF
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2. OSHA—Freedom of Information Appeal

Solicitor of Labor, U.S. Department of Labor
Room N-2428
200 Constitution Avenue
N.W. Washington, D.C., 20210

Re: Freedom of Information Appeal

Gentlemen:

Please consider this letter in furtherance of our recent FOIA request dated    ____________ concerning XYZ Company. 
Specifi cally, this letter should be considered an appeal to the recent withholding by OSHA’s Manhattan Divisional Offi ce of 
vital evidence from plaintiff’s counsel who represents the estate of decedent, __________________, who died as a result of a 
construction accident which OSHA investigated.

Pursuant to our FOIA request, we received from OSHA a response on August 1, 2007. Unfortunately, the response 
served was not complete as three vital pieces of information were excluded. Namely, the items not released were XYZ’s 
safety and accident prevention plan, the compliance offi cer’s diagram sheets and work-related accident and/or disease. 
These items were withheld under the guise of Exemption 7C which states that certain records may be withheld if they 
“could reasonably be expected to constitute an invasion of personal privacy.” Served herewith is a copy of OSHA’s re-
sponse to our FOIA request.

Clearly, the divisional offi ce abused its discretion under the 7C exemption as withholding this information infringes 
upon the public policy of encouraging OSHA compliance which grossly outweighs any potential invasion of personal pri-
vacy. A closer examination of what is being withheld clearly reveals that the items withheld do not infringe upon any such 
privacy. 

An accident prevention plan, if in existence at this work site, should be divulged. An accident prevention plan, if di-
vulged, would encourage compliance with the OSHA regulations and, therefore, is in line with public policy of insuring 
safe work sites. There can be no invasion of privacy if same is disclosed.

The compliance offi cer’s diagram sheets would also be benefi cial and critical to the prosecution of the case as it would 
provide a map of the work site which has long since been substantially altered since the date of accident. This is clearly in 
line with public policy of insuring compliance with OSHA guidelines as it provides evidence of whether or not the work 
site was in fact compliant at the time of the accident. Again, there can be no invasion of privacy if same is disclosed.

Lastly, work-related accident or disease would be vital as counsel should know if there were other similar accidents 
or an outbreak of work-related disease affected the decedent’s ability to perform his job to full capacity. If any such work-
related illness or disease existed, then plaintiff’s counsel is entitled to know what, if anything, was done or could or should 
have been done once known. All of the aforementioned items would not truly constitute “an invasion of personal privacy.” 
The items sought merely constitute a request to obtain XYZ’s general internal monitoring and supervision of the work site 
and its employees. Clearly the public interest to obtain such documents encourages compliance with OSHA and outweighs 
any so called “invasion of privacy.”

In a case directly on point entitled Tenaska Washington partners, II, L.P. v. U.S. Dept. of Energy, 1997 U.S. Dist. Lexis 23744 
it was been held : “[T]he exemption of 7C does not apply to records compiled for . . . internal monitoring of its own em-
ployees to insure (OSHA) compliance” (parentheses added). General 7 C withholding of evidence will not be tolerated by 
the Courts, see also Cooper Cameron Corporation v. OSHA, 280 F. 3 539 (U.S. Ct. of App., 5th Circuit 2002) [the withholding of 
documents under the 7 C exemption must be reasonable, there must be a balance between the public interest to divulge the 
documents and the company’s ability to protect the privacy of individual names]). 

In closing, it cannot be argued with any real conviction, that the items sought and discussed herein could constitute an 
unreasonable invasion of privacy.

Very truly yours,
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Conclusion
For the plaintiff’s attorney it should be a given that in 

every § 240 case the defendant(s) will seek to prove that 
plaintiff’s conduct was the sole proximate cause of the ac-
cident and/or the plaintiff was a recalcitrant worker. It is, 
thus, imperative that the initial interview with the plain-
tiff be in depth and not cursory, and the above defenses be 
anticipated. All available witnesses must be located, and 
statements obtained. Should there be any questions as to 
whether the plaintiff’s own actions caused the accident 
and/or the plaintiff was recalcitrant, the plaintiff must at 
least be able to show that, at most, the plaintiff’s actions 
were a concurrent cause.

Given the numerous cases in which the Courts have 
held there to be questions of fact precluding both the 
plaintiff’s and defendant’s motions for summary judg-
ment, depositions are of paramount importance. It is ob-
viously no longer enough for a plaintiff to take a cursory 
deposition establishing only the bare facts of the accident. 
Plaintiff must attempt to establish that appropriate safety 
devices were not available. This requires an in-depth 
knowledge of the appropriate safety devices and detailed 
questions as to whether they are available and if so, where 
on the jobsite they were located. Further, the defendants 
must be questioned in depth as to safety instructions al-
legedly given to plaintiff. These questions should include 
who gave them, when they were given and who was pres-
ent at the time and whether they were reduced to writing 
such as in written safety sheets. The plaintiff who fails 
to anticipate the recalcitrant worker and sole proximate 
cause defense when taking depositions will be in for a 
rude surprise. Similarly, the defendant must question the 
plaintiff and all witnesses and fellow employees as to the 
instructions given. In order to conduct effective deposi-
tions, both sides must be fully familiar with the evolving 
law in this area, the nature of the work being done and 
the safety devices required.
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