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A View from the Chair

The Section is planning 
an exciting Annual Meeting 
in Orlando, Florida at Walt 
Disney World from October 
7–10, 2010. Young lawyers 
admitted to practice less than 
10 years will receive a half-
price registration fee. For all of 
our lawyers and their families, 
there will be plenty to do with 
activities for the children and 
adults alike! If you have not 
been to Disney recently, this 
is the perfect time to go. Rates and airfare are extremely 
reasonable and we are a fun and welcoming group. You 
will not be disappointed.

We welcome to our Section’s Executive Committee 
some newer members, including Sareer Fazili—a plain-
tiff’s attorney with Cellino & Barnes who will co-repre-
sent our Seventh District. In addition, we have Joanna 
Roberto at the helm of our Insurance Coverage Com-
mittee. Joanna is an experienced coverage attorney with 
Goldberg Segalla LLP and will keep all of us up-to-date 
on the ever-changing matters in the area of insurance cov-
erage. We welcome both of them and their input.

We also have other openings on the Executive Com-
mittee and I welcome anyone with interest to e-mail me 
at lgiordano@leclairkorona.com. The Executive Com-
mittee is the governing body of the Section, with both 
plaintiffs’ and defense lawyers from across the State. We 
review and work not only on the activities of the Section, 
but legislative matters that are important to our members. 
For example, our Section has actively opposed the MAP 
Program being proposed by the Workers’ Compensation 
Board through the hard work of our Workers’ Compensa-
tion Division. I invite you to go to our website to review 
the press releases and articles on this topic. 

Furthermore, our Law School for Insurance Profes-
sionals is set for another year and allows opportunities 
for all lawyers in our Section with interest to seek to 
participate in this innovative networking and educational 
program. In sum, the program is designed as a continu-
ing education presentation for insurance professionals. 
It allows our members to directly interface with those 
professionals whom they come in contact with—or want 
to come in contact with—every day. 

In addition, our Section has been active in organiz-
ing events for its members across the State. Most recently, 
Heath Szymczak of our Business Torts and Employment 
Litigation Committee worked collaboratively with other 
Sections of NYSBA to provide a reception for the outgoing 
and incoming Commercial Court Justices of the Eighth Ju-
dicial District, which was attended by approximately 120 
attorneys. Be looking for another event to be organized 
in the near future. Further, check our website for other 
events that have been held and will be held in your area. 
Simply go to www.nysba.org and our Section’s webpage. 

If you have not found a reason to get involved yet, 
maybe we can interest you in participating in our groups 
looking at proposed legislative changes. There have been 
a number of proposed and drafted bills that will impact 
our practices everyday. For example, there have been at 
least two proposals seeking to reform the No-Fault and 
Serious Injury laws in New York State. Once again, we 
invite you to participate in these conversations through 
the Committees, Divisions, your local District Representa-
tives and anyone on the Executive Committee. Hope to 
see you soon!

Very truly,
Laurie 

VVisit us on the Web atisit us on the Web at
www.nysba.org/TICLwww.nysba.org/TICL

TORTS, INSURANCE AND COMPENSATION LAW SECTIONTORTS, INSURANCE AND COMPENSATION LAW SECTION
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Division affi rmed and found the negligent defendants li-
able for the entire amount of the plaintiff’s non-economic 
loss pursuant to CPLR 1602(5). On appeal, the Court of 
Appeals affi rmed the jury’s apportionment and con-
cluded that a pure negligence action does not fall within 
the scope of 1602(5). The Court notes that the neither the 
plain language nor the legislative history of 1602(5) “was 
intended to create what would amount to a broad excep-
tion to the apportionment at the expense of the low fault, 
merely negligent landowners and municipalities.”8 

Exploring Apportionment
The Appellate Divisions of the First and Second De-

partments have addressed the issue of apportionment fi ve 
times since Chianese. With only one exception, the Appel-
late Divisions rejected a jury apportionment of liability of 
more than 50% on a negligent tortfeasor.

In Cabrera v. Hirth,9 an apartment dweller assaulted 
a repairman. After trial the jury apportioned fault at 50% 
against the landlord and 50% against the perpetrator. The 
First Department affi rmed the trial Justice’s denial of a 
motion to reduce the apportionment against the landlord 
to one-third.

A review of two pre-Chianese cases revealed a similar 
result.10 In fact, in one, the Appellate Division First De-
partment substituted a 60%-40% apportionment in favor 
of the Transit Authority for that of 75%–25% against the 
Transit Authority rendered by the jury.

In Roseboro v. New York City Transit Authority,11 the 
First Department fi rmly rejected the jury’s apportion-
ment of liability of 80% against negligent defendant and 
20% against the non-party intentional tortfeasors, holding 
that such apportionment has ignored the weight of the 
evidence. In Roseboro, the plaintiff brought suit against the 
defendant, New York City Transit Authority, for per-
sonal injury and wrongful death stemming from an early 
morning attack on the decedent by drug addicts in the 
course of a robbery on the defendant’s subway platform. 
During the attack, the decedent was thrown from the 
platform, chased onto the tracks, battered into a daze and 
eventually struck by an approaching train. These events 
occurred while the defendant’s employee, a station token 
booth clerk, slept at his post with the attack displayed on 
a monitor in front of him. The jury found the defendant, 
New York City Transit Authority, negligent based on the 
fact that the station token booth clerk was asleep and 
failed to call the police for assistance. The plaintiff re-

At common law, a joint tortfeasor would be jointly 
liable for the plaintiff’s full economic and non-economic 
damages. The New York State legislature, as part of its 
tort reform legislation, enacted CPLR Article 16 to “rem-
edy the inequities created by common law joint and 
several liability on low fault, deep pockets defendants.”1 
Essentially, Article 16 of the CPLR modifi es common law 
joint and several liability.

Pursuant to CPLR 1601, a joint tortfeasor whose share 
of fault is 50% or less, is only liable to the extent of that 
tortfeasor’s share of the plaintiff’s total non-economic 
loss. Additionally, the joint tortfeasor whose liability share 
of fault is more than 50% is jointly liable for the plaintiff’s 
total non-economic loss.2 As per the distinguished David 
Siegal, “whatever its literary merit, it has in practical 
application engendered diffi culty centered on section 
1602(5).”3

Certain actions, such as those “requiring proof of 
intent,” are exempt from the apportionment limitation 
delineated in CPLR 1601.4 Therefore, a plaintiff who is 
injured by an intentional tortfeasor is able to recover the 
full amount of the plaintiff’s economic and non-economic 
damages from that tortfeasor. However, the Appellate Di-
visions were divided as to whether this exemption is ap-
plicable to “hybrid situations.” A typical hybrid situation 
involves joint tortfeasors, one of whom is a landowner, 
who exhibited some form of negligence, and the other a 
non-party who acted intentionally. 

Nearly twenty years after the enactment of Article 16, 
the Court of Appeals, in Chianese v. Meir,5 fi nally resolved 
the issue and concluded that apportionment is permis-
sible between negligent tortfeasors and non-party tort-
feasors because the 1602(5) exemption does not apply to 
an action as a whole but only to the tortfeasor who acted 
with intent.6 In effect, a negligent tortfeasor in a negli-
gence action is not precluded from seeking the benefi ts 
of CPLR 1601 apportionment of liability with a non-party 
intentional tortfeasor.7

In Chianese, the plaintiff brought a personal injury ac-
tion against the building owner and management agency, 
alleging that inadequate building security led to her 
attack by a third party. The jury found that the attacker 
gained entry to the premises through a negligently main-
tained entrance, which was a substantial factor in causing 
the plaintiff’s injuries. The jury apportioned liability 50-50 
between the negligent defendant and non-party inten-
tional tortfeasors. The trial court granted the plaintiff’s 
motion to set aside the apportionment and the Appellate 

CPLR Article 16—The Case for Meaningful Limitation
of Liability
By Howard S. Shafer and Alicia A. Foy
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acknowledged that the case is neither one of ordinary 
negligence nor a coincidental intentional act, thus dis-
tinguishing it from the average hybrid situation.16 More 
specifi cally, the court considered the negligence of the 
station token booth clerk in Roseboro, or the train operator 
in Stevens, to be Lilliputian in scale.17

In Nash, terrorists drove a bright yellow rental van, 
loaded with explosives, into the underground public 
parking garage of the World Trade Center. The terrorists 
parked the van near vital utility and communications 
systems, lit a ten-minute fuse and safely left the prem-
ises. The existing security measures were inadequate; 
there was neither a gate nor any parking attendants to 
screen for explosives. The explosion killed six people, 
injured hundreds and cause signifi cant damage, such as 
the severance of essential services to the tenants of the 
World Trade Center.18 The jury found that the defendant 
had been negligent in failing to maintain the premises in 
a reasonable and safe manner, and that negligence was a 
substantial cause for the terrorist attack. 

On appeal, the First Department concluded that 
the apportionment assigned to the negligent defendant 
was justifi ed by the negligence and circumstances un-
der which the negligence contributed to the terrorist 
attack.19 The court further explained that the jury was 
entitled to conclude that the defendant’s negligence was, 
if not gross, then dramatically out of the ordinary.20 The 
evidence showed that, several years prior to the terror-
ist attack, the defendants were put on notice that the 
World Trade Center was vulnerable to terrorist attack, 
specifi cally through its public parking garage. Outside 
consultants and internal security consultants, warned the 
defendants, of the precise manner in which the vulner-
ability could be exploited,21 specifi cally noting that the 
parking lots are highly susceptible to car bombings.22 In 
one report, the consultant expressed the view that that it 
was not merely possible but probable that there would be 
an attempt to bomb the World Trade Center through the 
parking lot. The consultant recommended an immediate 
improvement of surveillance and screening measures at 
the parking garage.23 In fact, the terrorists duplicated the 
exact scenario that had been foreseen by the security con-
sultants.24 As such, the evidence presented at trial sup-
ported the conclusion that this particular defendant was 
not the low fault defendant that the Legislature intended 
to benefi t when it enacted CPLR article 16.25 

Conclusion
It is well established that if a plaintiff is injured by 

joint tortfeasors, one who acted with intent and the other 
negligently, the intentional tortfeasor will be liable for the 
full amount of the plaintiff’s economic and non-economic 
damages. However, the negligent tortfeasor may assert 
the apportionment benefi ts of CPLR Article 16. Although 

quested, and the trial court granted, to refuse to allow the 
jury to apportion liability between the defendant and the 
non-party attackers. 

On remand, pursuant to Chianese, the jury was 
charged to resolve the issue of apportionment. The de-
fendants were allowed to argue that the attackers were 
largely responsible for the decedent’s injury. The jury 
subsequently apportioned 80% against the defendant 
and 20% against the non-party attackers. On appeal, the 
First Department held that the jury’s apportionment 
couldn’t stand because it is against the weight of the 
evidence presented. The court reasoned that regardless 
of how culpable the sleeping clerk might have been, the 
defendant’s share of responsibility cannot approach the 
degree of culpability of the perpetrators of the crime 
underlying the lawsuit.12 

Similarly, in Stevens v. New York City Transit Author-
ity,13 the Second Department also concluded that a 
negligent tortfeasor could not approach the culpability 
of an intentional tortfeasor. The action stemmed from the 
injuries sustained by the plaintiff after being pushed by 
an assailant from the subway platform onto the subway 
tracks, where an oncoming train subsequently struck her. 
The train operator activated the emergency brake but 
was unable to stop in time to avoid striking the plaintiff. 
The issue at trial was whether the train operator could 
have averted the accident if he was traveling at a slower 
rate of speed. The jury returned a verdict apportioning 
40% responsibility for the accident to the defendant, New 
York City Transit Authority, and 60% to the non-party 
intentional tortfeasor. On appeal, the court upheld the 
fi nding of liability against the defendant but found that 
the apportionment of 40% was against of the weight 
of the credible evidence. The court reasoned that any 
negligence by the train operator cannot approach the 
culpability of the perpetrators of the crime underlying 
the lawsuit. Furthermore, the court concluded that the 
circumstances warranted no more than a 20% allocation 
of responsibility. 

In Cintron v. New York City Transit Authority,14 an 
infant was hit by a subway train. After trial a jury ap-
portioned 70% against the Transit Authority and 30% 
against the plaintiff and the trial Justice set aside the jury 
fi nding and dismissed the complaint. On appeal, the First 
Department reversed the dismissal and remanded for a 
new trial on apportionment unless the plaintiff agreed to 
a 50%–50% apportionment.

However, there is one instance where a court con-
cluded that the negligent tortfeasor culpability might 
approach the culpability of the perpetrators of the crime 
underlying the lawsuit. In Nash v. Port Authority of New 
York and New Jersey,15 the First Department, affi rmed a 
jury’s apportionment of 68% to the negligent defendant 
and 32% to the non-party intentional tortfeasor. The court 
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release from joint and several liability is not automatic, a 
review of the recent First and Second Department Appel-
late Division cases suggests that the limited liability pro-
tections of CPLR Article 16 are real. In the one exception, 
the First Department went to great lengths to distinguish 
the Port Authority case from the earlier cases limiting the 
liability of negligent tortfeasors. That, coupled with the 
noting of the legislative history of 1602(5) and the inten-
tion to limit the liability of “the low fault, merely negli-
gent landowners and municipalities” suggests that the 
limitation of liability was intended to be meaningful. 
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while the subpoena does require the physician’s attendance 
at trial, there is no requirement that the physician speak 
with counsel prior thereto; that the sole purpose of the 
pre-trial interview is to assist the defense; that a copy of the 
physician’s records previously provided to defense counsel 
will be made available during the interview to assist the 
physician; and that the physician is not required to provide 
defense counsel with any additional records prior to trial.9

In each case, the plaintiffs appealed the Order of the 
trial court, and in each case, the Appellate Court reversed, 
holding that the plaintiffs may not be required to supply 
HIPAA-compliant authorizations to the defendants to per-
mit private interviews with treating physicians. The Second 
Department reversed the decision of the lower court in 
Arons, and then in Webb based upon the same reasoning. 
Thereafter, the Fourth Department reversed the trial court’s 
decision in Kish, following the reasoning in Arons, but with 
two Justices dissenting. 

The Court of Appeals Decision
The Court of Appeals addressed similar certifi ed ques-

tions from the Appellate Division: whether the Second 
Department in Arons and Webb, and the Fourth Department 
in Kish, properly reversed the decisions of the trial courts 
below, and denied the defendants’ applications for autho-
rizations to conduct private interviews of the plaintiffs’ 
treating physicians.

In the opening of the opinion, authored by Judge Read, 
the Court of Appeals set forth the question presented, fol-
lowed by its answer: “These appeals call upon us to decide 
whether an attorney may interview an adverse party’s 
treating physician privately when the adverse party has 
affi rmatively placed his or her medical condition in contro-
versy. We conclude that an attorney may do so.”10

The Court opened its analysis by stressing the impor-
tance of “informal discovery processes,” such as witness 
interviews, in litigation. Relying upon its prior opinions in 
Niesig v. Team I,11 and Siebert & Co. v. Intuit Inc.,12 the Court 
lauded the effi ciency of informal discovery in terms of 
expedience and cost-savings. While both Niesig and Siebert 
dealt with interviews of current and former corporate 
employees, the Court explained that no distinction was 
required with regard to the requested interviews of treating 
physicians in Arons, Webb, and Kish. This was so because 
a personal-injury plaintiff places his or her physical and/
or mental condition in issue, and necessarily waives the 
physician-patient privilege. The Court explained:

This waiver is called for as a matter of basic 
fairness: “[A] party should not be permitted 
to affi rmatively assert a medical condition 

In Arons v. Jutkowski,1 the New York Court of Appeals 
addressed the ability of defense counsel in a personal-
injury action to conduct private interviews of a plaintiff’s 
treating physicians. In its Memorandum Decision, issued 
on November 27, 2007, the Court held that such interviews 
may be conducted, consistent with certain guidelines. 
Further, while the Court did not directly address the issue, 
the opinion strongly suggests that such interviews may be 
conducted prior to the fi ling of a Note of Issue. Since the 
issuance of the decision, the plaintiff’s personal-injury bar 
has unanimously voiced its displeasure with the ruling, 
and lacking any further avenue for judicial redress, has 
sought the assistance of the New York State Senate and 
Assembly to legislatively overturn the Court of Appeals’ 
holding in Arons.

The Underlying Cases
As a context for the discussion, the Court of Appeals 

selected three cases that presented the issue: Arons v. 
Jutkowski;2 Webb v. New York Methodist Hospital;3 and Kish 
v. Graham.4 All were medical malpractice actions. In all of 
them, the issue arose where a defendant requested ex-
ecuted authorizations, compliant with the requirements of 
the Health Insurance Portability and Accountability Act of 
1996 (“HIPAA”), to conduct private interviews with one 
or more of the plaintiffs’ treating physicians after the Notes 
of Issue were fi led. In each case, the plaintiff’s counsel 
refused to supply the authorizations and defense counsel 
moved to compel. The trial courts granted the defendants’ 
motions in all three cases and directed the plaintiffs to sup-
ply the requested authorizations.

In each of these cases, the trial courts placed signifi -
cant conditions and restrictions upon defendants’ inter-
views of the treating physicians. In Arons, the trial court 
directed that the defendant must include a statement on 
the authorization itself, in bold type, that the interview is 
to assist the defendant in a lawsuit and is not at the request 
of the plaintiff/patient.5 The court further directed that 
within 72 hours of the interview with a physician, defense 
counsel must turn over to plaintiff’s counsel any written 
statements, records or other documents obtained from 
the physician, as well as copies of the defense attorney’s 
own notes of the interview, excepting legal conclusions or 
impressions.6 The trial court in Webb adopted a similar set 
of requirements, based primarily upon a prior agreement 
between counsel.7

In Kish, the trial court directed that defense counsel 
serve a trial subpoena upon the physician contemporane-
ous with the authorization and request for an interview.8 
The court also directed that the authorization and sub-
poena be accompanied by a cover letter explaining that 

Enjoy the Arons Interviews While They Last
By Matthew J. McDermott
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of the identity of the defense attorney’s client and 
their interest in the litigation; that discussion with 
the defense attorney is entirely voluntary; and that 
the interview is limited to the injuries or conditions 
claimed in the lawsuit.

2. The right, after the fi ling of a Note of Issue and Cer-
tifi cate of Readiness for Trial, to apply to the Court 
for an Order compelling the plaintiff to provide 
defense counsel with HIPAA-compliant authoriza-
tions to conduct ex parte interviews of all treating 
physicians

3. The right to refuse disclosure of an attorney’s own 
notes that are generated during an ex parte inter-
view with plaintiff’s treating physician

Did Defense Counsel Get Anything Else?
The three entitlements listed above are clear and 

unquestionable from the Arons opinion. There can be no 
reasonable argument on these items. Notably, the fi rst two 
items are prefaced by the qualifi cation “after the fi ling of a 
Note of Issue and Certifi cate of Readiness for Trial.” This 
qualifi cation is included because in each of the underlying 
actions, Arons, Webb, and Kish, defense counsel moved to 
compel the respective plaintiffs to provide authorizations 
for ex parte interviews with treating physicians after discov-
ery was concluded and the Notes of Issue fi led.

The Court of Appeals acknowledged the question of 
timing in the Arons opinion: “[W]e understand that, in fact, 
for many years trial attorneys in New York have engaged 
in the practice of interviewing an adverse party’s treat-
ing physician ex parte, particularly in malpractice actions, 
although only after a note of issue was fi led.”18 While the 
Court does not explicitly state that defense counsel may 
conduct these interviews prior to the fi ling of the Note of 
Issue, this entitlement is clearly implied.

In its Memorandum Decision, the Court of Appeals 
made clear that there are no special considerations for 
the interview of a treating physician within the context 
of a personal injury action. When plaintiff puts his or her 
physical condition at issue, the physician-patient privilege 
is waived. After removing this unique facet from consid-
eration, the Court addressed the interview of a physician 
as it would an interview of any non-party witness. Clearly, 
there is no prohibition against an attorney seeking out 
a non-party witness and inquiring with them as to their 
recollection of relevant events before the Note of Issue is 
fi led. Indeed, early investigation of an incident, including 
interviewing witnesses to the events that are the subject 
of the suit, may not only be good practice, but included 
in the ethical obligation that an attorney bears to seek out 
and present the best possible arguments on behalf of their 
clients.

Second, the Court of Appeals clearly implies that 
defense counsel need not wait for the fi ling of the Note 

in seeking damages or in defending against 
liability while simultaneously relying on the 
confi dential physician-patient relationship 
as a sword to thwart the opposition in its ef-
forts to uncover facts critical to disputing the 
party’s claim.”13

Indeed, the Court of Appeals explicitly held that there is 
no basis for disparate treatment of non-party laypersons 
and non-party physicians in personal-injury actions, stat-
ing “We see no reason why a nonparty treating physician 
should be less available for an off-the-record interview 
than the corporate employees in Niesig or the former cor-
porate executive in Siebert.”14

Having eliminated any special treatment of physicians 
in personal-injury actions, due to the necessary waiver of 
the physician-patient privilege by the plaintiff, the Court 
turned to the plaintiffs’ argument that an “informal inter-
view” is not one of the discovery devices enumerated in 
the CPLR or Uniform Rules for the Trial Courts.

The Court of Appeals acknowledged that while there 
are no explicit statutory provisions which authorize ex 
parte interviews of non-parties, there are also no statutory 
provisions that prohibit such practice. The Court noted 
that attorneys “have always sought to talk with nonparties 
who are potential witnesses as part of their trial prepara-
tion.”15 Highlighting, once again, the effi ciency of informal 
discovery, the Court held that “Article 31 does not ‘close 
off’ these ‘avenues of informal discovery,’ and relegate 
litigants to the costlier and more cumbersome formal dis-
covery devices.”16

Finding no prohibition against a defendant conducting 
ex parte interviews of a plaintiff’s treating physicians, the 
Court turned to the conditions and requirements imposed 
upon defense counsel by the trial courts in Arons, Webb, 
and Kish. The Court held that there was no requirement 
in HIPAA or the supporting Privacy Rules promulgated 
by the Secretary of the Department of Health and Human 
Services (“HSS”), that a defense attorney, after conducting 
an interview of a treating physician, turn over copies of 
materials produced by that physician, or that attorney’s 
own notes of the interview. Indeed, the Court held that 
such requirements were directly at odds with its holdings 
in Niesig and Siebert.17

What Did Defense Counsel Get?
Under the Court of Appeals decision in Arons, a 

defendant’s entitlement to the following were confi rmed, 
without question:

1. The right, after the fi ling of a Note of Issue and 
Certifi cate of Readiness for Trial, to solicit an ex 
parte conversation with a physician that treated the 
plaintiff, provided: a) the physician is furnished 
with a HIPAA-compliant authorization executed by 
the plaintiff, and b) the physician is clearly advised 
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them at any time both prior to and after the fi ling of the 
Note of Issue and Certifi cate of Readiness.”23 Clearly, both 
houses of the State Legislature interpret Arons to authorize 
interviews of treating physicians before the fi ling of a Note 
of Issue.

Based upon the foregoing, defense counsel may seek 
HIPAA-compliant authorizations to conduct ex parte inter-
views of a plaintiff’s treating physicians before or after the 
fi ling of a Note of Issue. If plaintiff’s counsel refuses a re-
quest for such authorizations because the Note of Issue has 
not yet been fi led, defense counsel should move to compel 
the authorizations based upon the four arguments above.

It is interesting to consider the potential response of 
plaintiffs and their counsel to a request for Arons authori-
zations. Putting aside the debate on timing, i.e., whether 
the request for authorizations is made before or after the 
fi ling of a Note of Issue, it is clear that the authorizations 
must be provided to defense counsel. It is also clear that 
defense counsel may conduct non-party depositions of a 
plaintiff’s treating physicians. But what happens where a 
plaintiff, in order to resist such interviews or depositions, 
designates the physician as an expert and serves appropri-
ate disclosure pursuant to CPLR 3101(d)? At that point, 
further discovery of the physician would seemingly be 
prohibited pursuant to CPLR 3101(d)(iii).24 In the absence 
of a showing of “special circumstances” and a court order, 
disclosure would end at the written designation pursuant 
to 3101(d)(i).

Even if a plaintiff foils an interview or deposition of a 
treating physician by serving expert disclosure pursuant to 
CPLR 3101(d), such disclosure, in and of itself, may have 
signifi cant value to the defense. In providing disclosure 
under CPLR 3101(d)(i), a plaintiff is required to set forth a 
specifi c list of every opinion that the physician will offer 
and the factual basis therefore. At trial, the physician may 
be held within the four corners of that written disclosure. 
Clearly, this is preferable to the all too common situation 
where a treating physician is permitted to testify in the 
absence of formal disclosure, and all conclusions and opin-
ions are generally attributed to the physician’s treatment 
records.25

It is certainly easier to defend the specifi c claims, opin-
ions and conclusions set forth in a fi nite list, rather than 
digesting a voluminous treatment record and attempting 
to forecast the anticipated testimony of a treating physi-
cian. In the end, the service of a demand for Arons authori-
zations at the outset of a case will lead to either interviews 
or depositions of a plaintiff’s treating physicians, or the 
service by plaintiff’s counsel of expert disclosure pursuant 
to CPLR 3101(d) in order to shield a physician from further 
disclosure. If the former, defense counsel will have the 
opportunity to review treatment records with the author-
ing physician in detail, and to assess the personality and 
bearing of the physician. In this way, defense counsel will 
be in a position to assess the impression that the physi-
cian will make upon a jury. If plaintiff’s counsel chooses to 

of Issue in order to obtain an authorization and conduct 
an ex parte interview of a treating physician. The Court 
comments that “it bears emphasizing that the fi ling of a 
note of issue denotes the completion of discovery, not the 
occasion to launch another phase of it.”19 The Court goes 
on to explain as follows:

While interviews may still take place post-
note of issue, at that juncture in the litiga-
tion there is no longer any basis for judicial 
intervention to allow further pretrial pro-
ceedings absent “unusual or unanticipated 
circumstances” and “substantial prejudice.” 
As a result, if a treating physician refuses to 
talk with an attorney and the note of issue 
has already been fi led, it will normally be 
too late to seek the physician’s deposition or 
interrogatories as an alternative.20

The clear implication is that if an interview is sought 
prior to the close of discovery, and the physician refuses, 
then defense counsel may seek a deposition by way of 
subpoena. If the physician fails to submit to a deposition 
pursuant to a subpoena, defense counsel may resort to 
a motion to compel compliance. Certainly the Court of 
Appeals would not suggest such a procedure if it were 
impermissible.

Third, Justice Pigott in his dissenting opinion stated 
that “[u]nder our holding today, …defense counsel would 
be permitted to obtain court-ordered, HIPAA-compliant 
authorizations at any time and use them at any time 
both prior to and after the fi ling of the note of issue and 
certifi cate of readiness.”21 While a dissenting assessment 
of the majority opinion may not have the force of law, it 
should be noted that the majority does not disagree with 
Judge Pigott or even address the point. This is signifi cant 
because the majority does take explicit issue with the dis-
sent on a separate issue.

In footnote 5 of the majority opinion, the Court ad-
dresses the dissent’s concern that defense counsel were 
permitted to seek an Order from the trial court compel-
ling plaintiff to provide authorizations for interviews 
after discovery is closed and the Note of Issue is fi led.22 In 
the footnote, the Court identifi es the issue and responds 
directly. Clearly, the majority considered the dissenting 
opinion, and was willing to explicitly dispute a position 
that it found to be erroneous. If the dissent was incorrect 
in stating that defense counsel may now conduct ex parte 
interviews of plaintiff’s treating physicians before or after 
the fi ling of a Note of Issue, then there is strong indication 
that the majority would have addressed it.

Finally, there are bills pending in the New York State 
Senate and Assembly that will prohibit such interviews by 
defense counsel. The legislative memoranda accompany-
ing both bills indicate that the holding in Arons “would 
now permit defense counsel to obtain court ordered 
HIPAA compliant authorizations at any time and use 
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and Certifi cate of for Trial, one is left seeking a justifi cation 
for the disparate treatment of non-party physicians versus 
non-party lay people.

Certainly, there is no prohibition against a defense 
attorney seeking out and privately interviewing an eye-
witness to an accident. As noted above, counsel’s ethical 
obligations may require it. A plaintiff puts his or her physi-
cal condition in issue when he or she brings a personal-
injury action. As a result, the physician-patient privilege 
is waived. If there is no privacy interest, then why would 
a treating physician be treated differently than any other 
non-party witness? In the absence of a substantive justifi ca-
tion, the survival or prohibition of what have come to be 
known as “Arons interviews” now lies in the hands of the 
Legislature.
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designate a physician as an expert, and thereby bar further 
discovery, at least defense counsel will have a specifi c, 
itemized list of every opinion that the physician intends to 
offer at trial. This will better equip defense counsel to limit 
the testimony of the physician.

Pending Legislative Action
Bills are currently pending before both the New 

York State Senate and Assembly that would bar ex-parte 
interviews of treating physicians. The text of the proposed 
legislation in the Senate is as follows:

Section 3102 of the civil practice law and 
rules is amended by adding a new subdivi-
sion (c-1) to read as follows:

(C-1) EX-PARTE INTERVIEWS. IN ANY 
ACTION INVOLVING PERSONAL IN-
JURY, MEDICAL, DENTAL, OR PODI-
ATRIC MALPRACTICE OR WRONGFUL 
DEATH, NO PARTY OR ANYONE ACTING 
ON BEHALF OF A PARTY MAY EITHER 
DIRECTLY OR INDIRECTLY CONDUCT 
EX-PARTE INTERVIEWS WITH THE 
TREATING PHYSICIANS OR OTHER 
HEALTH CARE PROVIDERS OF ANY 
OTHER PARTY. NOTHING IN THIS SUB-
DIVISION SHALL PROHIBIT AN ATTOR-
NEY OR THE AGENT OR EMPLOYEE OF 
AN ATTORNEY WHO REPRESENTS THE 
PARENT, THE ESTATE OF THE PATIENT, 
OR THE NATURAL OR DULY APPOINTED 
GUARDIAN OF THE PATIENT WHOSE 
CONDITION IS AT ISSUE IN THE AC-
TION FROM CONDUCTING EX-PARTE 
CONVERSATIONS WITH A TREATING 
PHYSICIAN OR OTHER HEALTH CARE 
PROVIDER OF THE PATIENT.26

In the State Senate, the Bill was referred to the Committee 
on Codes on January 6, 2010. In the Assembly, the synony-
mous Bill was referred to the Judiciary Committee on the 
same date.

In both Houses of the Legislature, the stated inten-
tion of the sponsors is to statutorily abrogate the holding 
of the Court of Appeals in Arons “and make it clear that 
in any action involving personal injury…the defendant 
is barred from conducting such ex parte interviews with 
the plaintiffs [sic] nonparty treating physicians.”27 While 
the sponsors acknowledge that a personal-injury plaintiff 
waives the physician-patient privilege as to those inju-
ries or conditions that are put in issue, the proposed Bills 
purportedly limit a defendant’s discovery to those devices 
that are specifi cally and explicitly enumerated in Article 
31 of the CPLR and the Uniform Rules for the New York 
State Trial Courts, e.g., a deposition pursuant to CPLR 
3106(b).28 While the sponsors espouse an intent to protect 
the sanctity of Article 31, and the fi nality of a Note of Issue 
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The court subsequently denied class certifi cation4 fi nding 
that plaintiff failed to establish numerosity and his ad-
equacy as class representative since serving as class repre-
sentative and class counsel created a confl ict of interest. 

Employee Gratuities
In Krebs v. The Canyon Club5 the court granted class 

action to an action brought by employees seeking retained 
gratuities. The court noted that plaintiff

alleges that she has worked since July 2007 
as a waitress or food server at the Club. 
The Club is a private golf and country club 
which is available to the general public as 
a site for catered events such as weddings, 
bar/bat mitzvahs and other functions…. She 
alleges that the Club imposed on custom-
ers a service charge which customers were 
led to believe was a gratuity intended for 
employees but which the Club retained for 
itself.

Certifi cation granted.

CPLR § 901(b) 
From time to time the U.S. Supreme Court has ren-

dered decisions which have had a profound impact on 
the viability of state court class actions, including those 
brought pursuant to Article 9 of the CPLR. The U.S. 
Supreme Court’s decision issued on March 31, 2010 in 
Shady Grove Orthopedic Associates, P.A. v. Allstate Insurance 
Company6 is no exception.

Notwithstanding the 1975 Judicial Conference pro-
posal for a new class action statute designed to “set up a 
fl exible, functional scheme whereby class actions could 
qualify without the present undesirable and socially 
detrimental restrictions,“7 there has been some reluctance 
over the years since CPLR Article 9 was enacted in 1975 in 
applying it to the full range of common claims warrant-
ing class action treatment [see e.g., Globe Surgical Supply v. 
GEICO Insurance Company8 and Friar v. Vanguard Hold-
ing Corporation9]. That reluctance also appears in CPLR § 
901(b) which provides that “Unless a statute creating or 
imposing a penalty, or a minimum measure of recovery 
specifi cally authorizes the recovery thereof in a class ac-
tion, an action to recover a penalty, or minimum measure 
of recovery created or imposed by statute may not be 
maintained as a class action.” As noted by the Court of 
Appeals in Sperry v. Crompton Corp.10

Last year the Court of Appeals, the Appellate Divi-
sions and numerous Trial Courts addressed a variety of 
class issues including post settlement discovery, decep-
tive price matching, cell phone plans, gift cards, fi xed 
price contracts, employee gratuities, trespass and termi-
nal boxes, cable TV converter boxes, demutualization, 
microprint equipment leases, lien law, brokerage account 
maintenance fees, backdating wholesale store renewal 
memberships, Macy’s Rewards Certifi cates and attorneys 
fees.

Post Settlement Discovery
In Wyly v. Milberg Weiss Bershad & Schulman, LLP1 

the Court of Appeals limited discovery of class counsel 
dismissed by the Court.

In a class action, however, an absent class 
member does not possess a “broad right“ of 
access to the fi les of a class counsel dis-
missed by the trial court during the litiga-
tion’s pendency…would create “the poten-
tial for class counsel to be unduly burdened, 
even after the end of litigation, by a multi-
tude of requests from absent class members 
for counsel’s entire fi le.”

Deceptive Price Matching
In Dank v. Sears Holding Management Corporation,2 a 

challenge to Sear’s “price matching“3 policy as being as 
deceptive the court observed that

The complaint alleges that Sears published 
a policy promising…to match the “price on 
an identical branded item with the same 
features currently available for sale at an-
other local retail store” (and) that the plain-
tiff requested at three different locations 
that Sears sell him a fl at-screen television at 
the same price at which it was being offered 
by another retailer. His request was denied 
at the fi rst two Sears locations on the basis 
that each store manager had the discretion 
to decide what retailers are considered local 
and what prices to match. Eventually he 
purchased the television at the third Sears 
at the price offered by a retailer located 12 
miles from the store, but was denied the 
$400 lower price offered by a retailer located 
8 miles from the store…the complaint states 
a cause of action under GBL 349 and 350.

Summary of New York State Class Actions in 2009:
TICL Class Action Committee Report
By Thomas A. Dickerson and Kenneth A. Manning
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interest. Affi rming, the Second Circuit…held that § 901(b) 
must be applied by federal courts sitting in diversity be-
cause it is ‘substantive’ within the meaning of Erie R. Co. 
v. Tompkins.”26

In reversing Justice Scalia writing for the majority 
stated that

The question in dispute is whether Shady 
Grove’s suit may proceed as a class action. 
Rule 23…creates a categorical rule entitling 
a plaintiff whose suit meets the specifi ed 
criteria to pursue his class as a class action… 
Thus, Rule 23 provides a one-size-fi ts-all 
formula for deciding the class-action ques-
tion. Because § 901(b) attempts to answer 
the same question-i.e., it states that Shady 
Grove’s suit “may not be maintained as a 
class action” (emphasis added) because of 
the relief it seeks-it cannot apply in diversity 
suits unless Rule 23 is ultra-vires…Rule 23 
automatically applies “in all civil actions 
and proceedings in the United States district 
courts.”

There are several possible outcomes from the Shady Grove 
decision. First, there may be an increase in the number of 
class actions brought in federal court by New York State 
residents seeking to avoid the impact of CPLR § 901(b). 
Second, defendants in some class actions brought under 
CPLR Article 9 may be less anxious to remove such cases 
to federal court under the Class Action Fairness Act. 
Third, the Legislature may revisit the need for CPLR § 
901(b). 

Trespass and Terminal Boxes
In Corsello v. Verizon New York Inc.27 the court denied 

class certifi cation in a trespass action brought by property 
owners seeking compensation from Verizon.

[I]n order to service high density neighbor-
hoods in New York City, where buildings 
are attached and access to the street is 
limited, Verison extends its telephone lines 
from the public way or street to individual 
homes and businesses by implementing an 
“inside block architecture” which requires 
Verison to place terminal boxes on the rear-
walls of privately owned buildings…Plain-
tiffs, as owners of property encumbered 
by one of the…rear wall terminals (are) 
seeking declaratory and injunctive relief 
and monetary damages for trespass upon 
their property, compensation pursuant to 
Transportation Corporations Law § 27…and 
pursuant to (GBL) § 349, for deceptive prac-
tices by which defendant avoid the payment 
of compensation.

While the Legislature considered the Judi-
cial Conference report, various groups ad-
vocated for the addition of a provision that 
would prohibit class action plaintiffs from 
being awarded a statutorily-created penalty 
or minimum measure of recovery, except 
when authorized in the pertinent statute…
It is obvious that by including the penalty 
exception in CPLR 901(b), the Legislature 
declined to make class actions available 
when individual plaintiffs were afforded 
suffi cient economic encouragement to insti-
tute actions (through statutory provisions 
awarding something beyond or unrelated to 
actual damages) unless a statute expressly 
authorized the option of class action status.

CPLR § 901(b) prohibition of class actions seeking a 
penalty or a minimum recovery has been applied by New 
York courts in antitrust actions under General Business 
Law § 340 [Donnelly Act] [see e.g., Sperry v. Crompton 
Corp.,11 Paltre v. General Motors Corp.,12 Ho v. Visa USA, 
Inc.,13 Cunningham v. Bayer, AG,14 Asher v. Abbott Laborato-
ries15] and to claims brought under the federal Telephone 
Consumer Protection Act [see e.g., Giovanniello v. Caro-
lina Wholesale Offi ce Machine Co., Inc.,16 Rudgazer & Gratt 
v. Cape Carnaveral Tour & Travel, Inc.,17 Leyse v. Flagship 
Capital Services Corp.18]. However, the CPLR § 901(b) 
prohibition has not been applied in class actions alleg-
ing a violation of General Business Law §§ 349, 350 [see 
e.g., Cox v. Microsoft Corp.,19 Ridge Meadows Homeowners’s 
Association, Inc. v. Tara Development Co., Inc.20], Labor Law 
§ 220 [see e.g., Pasantez v. Boyle Environmental Services, 
Inc.,21 Galdamez v. Biordi Construction Corp.22] and Labor 
Law § 196-d [see e.g., Krebs v. The Canyon Club23] as long 
as the penalty damages are waived and class members 
are given the opportunity to opt-out.

In an effort to avoid the impact of CPLR § 901(b) 
some class actions have been brought in federal court 
under FRCP 23 which has no such prohibition. Perhaps, 
on the basis of comity and to discourage forum shop-
ping the federal courts have routinely referred to CPLR 
§ 901(b). For example, in Leider v. Ralfe24 a class action 
setting forth “federal and state claims based on De Beers 
alleged price-fi xing, anticompetitive conduct and other 
nefarious business practices” the court held that “NY 
C.P.L.R. § 901(b) must apply in a federal forum because it 
would contravene both of these mandates to allow plain-
tiffs to recover on a class-wide basis in federal court when 
they are unable to do the same in state court” and would 
encourage forum shopping.

In Shady Grove Orthopedic Associates, P.A. v. Allstate 
Insurance Company25 the petitioner fi led a class action in 
diversity against Allstate seeking interest allegedly due 
and owing. The District Court held that it was deprived 
of jurisdiction by “N.Y. (CPLR) § 901(b) which precludes 
a class action to recover a ‘penalty’ such as statutory 
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and because Time Warner charges custom-
ers for unnecessary remote controls regard-
less of their level of service.

Class certifi cation denied.

Demutualization Settlement
In In re Metlife Demutualization Litigation31 (E.D.N.Y. 

2009) the court approved a proposed settlement of a fed-
eral class action and a New York state class action, Fiala v. 
Metropolitan Life Insurance Company.32

This class action challenges the accuracy of 
notice to voters in an insurance company 
demutualization…. A related class action 
titled Fiala v. Metropolitan Life Insurance 
Company…The settlement was subject to 
approval by this court in this action and by 
the state court in Fiala…The terms of the 
settlement are as follows: Defendants have 
agreed to pay $50,000,000 in money dam-
ages in a combined joint settlement of this 
and the Fiala action. Fees and expenses of 
class counsel allocated by the courts will be 
paid from the settlement amount. Damages 
will be distributed to the class by paying 
$2,500,00 to a non-profi t health research 
organization or “charity” to be agreed upon 
by the parties under the cy press doctrine. 
Allocation of the remainder (after deduction 
of plaintiffs’ attorneys’ fees and expenses) 
shall be assigned to the “closed block” es-
tablished in the demutualization of defen-
dant Metropolitan Life Insurance Company 
for the benefi t of insured persons. Both this 
action and the Fiala action will be dismissed 
with prejudice, with appropriate releases.

Microprint Equipment Leases
In Pludeman v. Northern Leasing Systems, Inc.33 the 

court certifi ed a class of small business owner who had 
entered to lease agreements for Point Of Sale (POS) 
equipment and who were challenging the enforceability 
of concealed microprint disclaimers and waivers. In an 
earlier decision,34 the Court of Appeals noted that plain-
tiffs asserted that defendant used

deceptive practices, hid material and oner-
ous lease terms. According to plaintiffs, 
defendants’ sales representatives presented 
them with what appeared to a one-page 
contract on a clip board, thereby conceal-
ing three other pages below…among such 
concealed items…(were a) no cancellation 
clause and no warranties clause, absolute 
liability for insurance obligations, a late 

Cell Phones
In Ballas v. Virgin Media, Inc.28 dismissed a class ac-

tion by cell phone users alleging breach of contract and 
violation of GBL §§ 349, 350

with respect to “pay-as-you-go“ cellular 
phone services. Specifi cally…that the de-
fendant failed to disclose on the packaging 
of its cellular phone, or did not otherwise 
properly disclose, either the requirement 
that subscribers to its phone services peri-
odically “top up” their accounts by paying 
additional sums of money to the defen-
dants to increase the available balances 
on those accounts, or the consequences of 
failing to “top up.”

And in Morrissey v. Nextel Partners, Inc.29 the court denied 
class certifi cation noting that

According to plaintiffs’ complaint…de-
fendant, a provider of cellular telephone 
service, systematically overcharged many 
of its subscribers in violation of consumer 
protection statutes as well as principals of 
contract law. These alleged overcharges 
arose in two distinct areas: in the method of 
crediting so-called “bonus minutes” to cus-
tomers’ accounts, and in the assessment of 
additional fees from subscribers with poor 
credit ratings. Plaintiffs contend that the 
“bonus minutes” included in their contracts 
were in fact illusory, while those subscrib-
ers with low credit scores on “spending 
limit program” contracts were charged fees 
in excess of those for which that had bar-
gained… Their contracts provide for a base 
level of 1,000 minutes on monthly usage as 
well as 200 so-called “bonus minutes.”… 
When the fi rst month’s bill arrived, he dis-
covered that his account had been credited 
with only 1,000 minutes.… Nowhere on the 
billing statement was there any credit, or 
even mention, of the 200 “bonus minutes.“

Cable TV Converter Boxes
In Brissenden v. Time Warner Cable of New York City30 

conduct the court denied class certifi cation to a class ac-
tion by cable TV customers challenging the necessity of 
converter boxes.

Plaintiff alleges that Time Warner is en-
gaged in unfair and deceptive business 
practices in violation of (GBL) § 349…be-
cause it is charging its basic cable custom-
ers for converter boxes, which they do not 
need, because the customers subscribe only 
to channels that are not being converted 
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classes based on the particular contract at 
issue.

Brokerage Account Maintenance Fees
In Yeger v. E*Trade Securities LLC39 the court denied 

certifi cation to a class action brought by brokerage cus-
tomers challenging account maintenance fees.

Whether E*Trade’s conduct in assessing 
AMFs (account management fees) a day 
early caused an individual class member to 
suffer actual damages depends upon facts 
so individualized that it is impossible to 
prove them on a class-wide basis. The mo-
tion court concluded that class certifi cation 
was appropriate because there was a com-
mon question as to whether E*Trade col-
lected the AMF too early, i.e., before the date 
permitted in E*Trade’s contracts. However, 
this is only half the question. A breach of 
contract claim only exists if E*Trade’s com-
mon conduct actually damaged a customer. 
Therefore, to recover, each class member 
would have to show that he or she would 
have avoided the fee had E*Trade collected 
it at the proper time. There were several 
actions that customers could have taken to 
avoid the assessment (such as depositing 
additional funds or executing additional 
securities trades), as well as other condi-
tions not under their control that could have 
prevented it, such as when E*Trade, as a 
courtesy, refunded those customers who 
paid the AMF. It is this aspect of the proof 
that would be subject to a host of factors pe-
culiar to the individual. This aspect of proof 
is critical. To allow the Yegers, or any class 
member, to recover the fee merely because 
E*Trade collected it early-without proof that 
each member of the class would have taken 
steps to avoid the fee had collected occurred 
at its proper time-would result in a wind-
fall to those plaintiffs who would not have 
taken corrective actions. In certain cases, 
it could also result in writing the AMF out 
of the agreement entirely, a fee the parties 
had agreed to freely. Accordingly, individu-
alized issues, rather than common ones, 
predominate).

Backdating Renewal Memberships
In Argento v. Wal-Mart Stores, Inc.40 the court granted 

certifi cation to a class of customers who alleged

that defendant engaged in deceptive busi-
ness practices in violation of (GBL) § 349 

charge clause, and provision for attorneys’ 
fees and New York as the chosen forum

all of which were in “small print “or “microprint.“ In sus-
taining the fraud cause of action against the individually 
named corporate defendants the Court noted that

it is the language, structure and format of 
the deceptive Lease Form and the systemat-
ic failure by the sales people to provide each 
lessee a copy of the lease at the time of its 
execution that permits, at this early stage, 
an inference of fraud against the corporate 
offi cers in their individual capacities and 
not the sales agents.

Lien Law
In Spectrum Painting Contractors, Inc. v. Kreisler Borg 

Florman General Construction Co., Inc.,35 the court de-
clined to decertify a Lien Law class action on behalf of 
subcontractors.

[T]he defendant…Osborne…borrowed the 
sum of approximately $57 million from 
the Dormitory Authority of the State of 
New York to fi nance a capital improve-
ment project. Pursuant to article 3-A of the 
Lien Law, the proceeds of the building loan 
constituted a trust fund for the purpose of 
paying certain statutorily-defi ned costs of 
improvement… In 2006 Solar Electric…
was certifi ed as class representative of the 
class of benefi ciaries of the trust fund…cer-
tain conduct on the part of Solar’s counsel 
did not warrant disqualifi cation of Solar’s 
counsel or decertifi cation of Solar as class 
representative.

Fixed Price Contracts
In Emilio v. Robinson Oil Corp.36 a class of consumers 

of electricity asserted breach of contract, breach of the 
covenant of good faith and fair dealing and violation of 
GBL § 349 based on claims that defendant unilaterally 
increased the price of electricity after they entered into 
fi xed price contracts. On plaintiff’s motion to amend the 
complaint the Court held that 

plaintiff should also be allowed to assert 
his claim under (GBL § 349) based on the 
allegation that the defendant unilater-
ally increased the price in the middle of 
the renewal term of the contract.37 Subse-
quently,38 the Court granted class certifi ca-
tion noting that “the extent defendant may 
have issued three similar contract versions 
at different times…nothing would prevent 
the Supreme Court…from establishing sub-



18 NYSBA  Torts, Insurance & Compensation Law Section Journal  |  Summer 2010  |  Vol. 39  |  No. 2        

Gratuities: Labor Law § 196-d
In Connor v. Pier Sixty, LLC43 Plaintiffs alleged that the 

Defendants violated Labor Law § 196-d, providing that 
“[n]o employer…shall demand or accept, directly or indi-
rectly, any part of the gratuities, received by an employee, 
or retain any part of a gratuity or of any charge purported 
to be a gratuity for an employee.” Defendants moved to 
dismiss for failure to state a cause of action, arguing that 
Labor Law § 196-d applied only to employers and em-
ployees, and that Plaintiffs fell outside of the statute be-
cause they were merely workers assigned by a temporary 
agency. The Defendants cited Bynog v. Cipriani Group,44 
where the Plaintiffs, who were also servers assigned by 
a temporary agency, were considered to have worked at 
events as independent contractors, and not as employees 
of Defendants. In Connor, however, the Court found noth-
ing in the Bynog decision that suggested a worker who 
was assigned by a temporary agency must be considered 
an independent contractor. Moreover, the Court indicated 
that the determination of whether a worker was an em-
ployee or an independent contractor was an issue based 
on the degree of control exercised by the purported em-
ployer, which required a factual assessment of each case. 
That being said, the Court denied Defendants’ motion to 
dismiss, for failure to state a cause of action.

Disqualifying Counsel
In Spectrum Painting Contractors, Inc. v. Kreisler Borg 

Florman General Construction Company, Inc.,45 the Court 
addressed issues regarding the certifi ed class representa-
tive (“Solar”) of the Plaintiff class, as benefi ciaries to a 
trust. The Appellate Division upheld the Supreme Court’s 
denial of Defendants’ motion to disqualify Solar’s counsel 
and to decertify Solar as a class representative, despite 
Defendants’ contentions that certain conduct on the part 
of Solar’s counsel warranted disqualifi cation and that 
Solar should have been decertifi ed as class representative.

Street Vendors Unite
In Ousmane v. City of New York,46 Plaintiffs com-

menced a class action, brought on behalf of street vendors 
fi ned by the New York City Environmental Control Board 
(“ECB”) for code violations during the years 2003 and 
2004. Specifi cally, Plaintiffs alleged that ECB increased 
fi nes for vendors’ violations, without going through the 
required New York City Administrative Procedure Act’s 
(“CAPA”) rulemaking procedures. 

Plaintiffs moved for summary judgment for fi nal 
injunctive and declaratory relief on the above-referenced 
CAPA violation. The Plaintiffs also sought an order 
requiring the Defendant to refund checks that were 
previously mailed to vendors, who paid increased fi nes 
but whose checks were returned as undeliverable, and 
that Defendant provided for a cy pres distribution to a 
nonprofi t organization for any refund that ultimately re-
mained unclaimed. Finally, Plaintiffs sought an award for 

by routinely backdating renewal member-
ships at Sam’s Club stores…as a result of 
the backdating policy, members who renew 
after the date upon which their one-year 
membership terms expire are nevertheless 
required to pay the full annual fee for less 
than a full year of membership.

Macy’s Rewards Certifi cates
In Held v. Macy’s, Inc.41 the court dismissed several 

causes of action in a class action brought by customers 
asserting

that while Macy’s widely advertises the 
cost savings…to be gained by [Macy’s] 
card holders if they purchase Defendant’s 
merchandise, Defendant has systematically 
failed to disclose to customers that the Re-
wards Certifi cates they receive…are worth 
signifi cantly less than customers are lead 
to believe… Plaintiff’s claims under GBL 
§§ 349 and 350 cannot stand. Plaintiff does 
not dispute that the documents establish 
that she was a Red Star Rewards member 
and that based on the literature Macy’s 
disseminated to her, she was not entitled 
to Rewards Certifi cates. Further, Plaintiff 
concedes that she used a coupon rather 
than a Rewards Certifi cate and that the cou-
pon was never promoted as the functional 
equivalent of cash. Indeed, the language of 
the coupon at issue makes clear that it was 
a typical store coupon-akin to the free dis-
count coupons disseminated to the general 
public in store fl yers-and not the functional 
equivalent of cash.

Early Retirement Program
In DeSimone v. New York City Employees’ Retirement 

System42 Plaintiffs commenced a CPLR article 78 and a 
plenary class action against Defendants. Plaintiffs alleged 
that the New York City Employees’ Retirement Systems 
(“NYCERS”) denied their applications for enrollment in 
the early retirement program, which constituted a breach 
of their retirement contracts and constituted a breach of 
NYCERS’ fi duciary duty to them. The Supreme Court 
denied Plaintiffs’ petition, reasoning that NYCERS did 
not unlawfully, arbitrarily or capriciously preclude the 
Plaintiffs from enrolling in the early retirement program. 
The Appellate Division upheld the trial court’s decision, 
by stating that the Defendants did not violate the NY 
Constitution, article V, § 7, “which deems membership 
in a pension or retirement system a ‘contractual relation-
ship, the benefi ts of which shall not be diminished or 
impaired.’” Accordingly, the Court found that neither the 
Defendants, nor the Legislature, impaired or diminished 
the Plaintiffs’ rights in enrolling in early retirement.
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attorneys’ fees. The Defendants cross moved for partial 
summary judgment, limiting the class of vendors entitled 
to judgment and also objected to cy pres distribution of 
unclaimed funds. First, the Court found that because the 
time period lapsed in which the Defendant had to appeal 
the class certifi cation, the order certifying the class was 
upheld. Next, the Court granted Plaintiffs’ motion for 
summary judgment for fi nal injunctive and declaratory 
relief, declaring that the City violated CAPA. The Court 
also granted Plaintiffs’ motion that required Defendant to 
further attempt to locate vendors who are entitled to re-
fund checks. The Court did not, however, grant Plaintiff’s 
request to have cy pres distribution of funds not claimed 
within one year after the City’s last attempt of reimburse-
ment. Finally, the Court granted Plaintiffs’ attorneys fees 
using the Lodestar method, determining that Plaintiff’s 
were entitled to $160,877 for attorneys fees, and $1,408 for 
litigation expenses. 

Fees
In Nager v. Teachers’ Retirement System47 (1st Dept. 

2008), a class action on behalf of teachers and administra-
tors seeking a ruling that “per session“ pay is pension-
able, the court approved a settlement but modifi ed the 
Supreme Court’s approval of the fee application. Initially, 
the court held that the “Supreme Court properly used the 
lodestar method in determining the reasonable value of 
plaintiffs’ attorneys; services in instituting and settling 
this class action, rather than applying a percentage of the 
value of the settlement, in view of the enormous disparity 
in result between the two methods.“ However, the court 
held that the “Preminger fi rm failed to establish the rea-
sonableness of its $610 per hour rate, the reasonableness 
of billing 76% of its hours at the top partner rate and the 
qualifi cations of its associates”and that “a multiplier was 
not warranted to enhance the lodestar amount.”
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longitudinally and laterally, can be fi gured out. More spe-
cifi cally, the sudden accelerations of a vehicle in either or 
both the longitudinal and lateral directions will cause the 
occupants inside the car to move in a direction opposite 
the vehicle’s longitudinal and lateral accelerations. The 
explanation for this is addressed in the next paragraph. 

In a car accident, what causes a vehicle to suddenly 
change its velocity in either or both the longitudinal or 
lateral directions of travel is the gain or loss of energy 
from making contact with another vehicle. For example, 
if two cars are travelling on a road one after another and 
the vehicle in the rear is travelling faster than the vehicle 
in the front. When the two cars make contact, the faster 
vehicle in the rear will transfer energy to the slower car in 
the front causing the slower car in the front to accelerate. 
When this happens, a discrepancy will be caused between 
the velocity of the front vehicle and its occupants because 
the occupants will initially continue to travel at their pre-
impact velocity. So, when the vehicle suddenly acceler-
ates, the occupants move toward the rear of the vehicle. 
The same logic applies to the rear car which lost energy 
during the collision. When the rear car decelerated, the 
occupants inside moved forward.

Moreover, the energy in a collision can be transferred 
laterally causing lateral accelerations of the vehicles and 
their occupants. For example, if a car that is travelling 
north makes contact with a car that is travelling west, 
both cars will decelerate on their respective longitudinal 
axis and each car will pick up energy on their respective 
lateral axis. The longitudinal deceleration is due to the 
fact that there is an obstacle blocking each vehicle’s lon-
gitudinal path. The lateral acceleration is due to energy 
received from the other vehicle on the subject vehicle’s 
lateral axis. More specifi cally, the north bound vehicle 
will pick up west bound energy causing that vehicle to 
accelerate west. The occupants inside this vehicle will 
accelerate east. The same logic applies to the west bound 
vehicle, which will accelerate north. Its occupants will 
accelerate south.

Calculating the Severity of the Impact 
The magnitude of the accelerations of a vehicle and 

the loads sustained by their occupants can be fi gured out 
both mathematically and by analyzing the deformation 
to the accident vehicle. Mathematically, the engineer can 
fi gure out the accelerations of the vehicles and their oc-
cupants by fi guring out unknown variables from known 
variables consistent with Newton’s Laws, generally 
accepted principles of physics and generally accepted ac-
cident reconstruction formulas. In addition, the engineer 
can fi gure out how much energy was gained or lost in a 

The use of the biomechanical expert in defending low 
impact automobile cases is, without surprise, a relatively 
new weapon in the arsenals of defense attorneys and the 
insurance industry alike. By and large, the biomechanical 
experts seek to determine whether plaintiffs involved in 
an automobile accident physically moved in such a man-
ner that caused their body parts to exceed their natural 
physiological ranges of motion. Lately, the challenge 
mounted by plaintiffs to the biomechanical expert has 
been to attempt discredit their validity through challeng-
ing the very essence of biomechanical engineering as a 
whole. In this regard, certain Courts have not permitted 
the biomechanical expert to offer testimony at the time of 
trial. Defendants are now faced with the unique challenge 
of being required to convince the Courts as to the veracity 
of biomechanics as an established science and allowing 
the expert to proffer his or her opinion as to causal rela-
tionship at the time of trial.

What Is a Biomechanical Expert?
Biomechanical engineering is the application of me-

chanical engineering to the human anatomy and physiol-
ogy. As such, a biomechanical engineering expert is an 
expert in both mechanical engineering and its application 
to the human anatomy and physiology. More specifi cally, 
a biomechanical expert is an expert in physics and the 
motions and forces of the human anatomy and physiol-
ogy. But, a biomechanical expert is not a medical doctor 
and is not competent to render either a diagnosis or a 
prognosis.

Accident Reconstruction and Biomechanical 
Analysis

A biomechanical expert’s analysis and fi ndings relat-
ing to an automobile accident can be broken down into 
two parts—Accident Reconstruction and Biomechanical 
Analysis. The purpose of an Accident Reconstruction for a 
biomechanical expert is to fi gure out the changes in veloc-
ity of a vehicle and its occupants in both the longitudinal 
and lateral directions of travel. The purpose of a Biome-
chanical Analysis is to determine whether the changes in 
velocity of an occupant in both the longitudinal and lat-
eral direction produced the forces and motions required 
for the alleged injured body parts to exceed their natural 
physiological ranges of motion. Velocity is a measurement 
in physics which includes both speed and direction. Ac-
celeration is a change in velocity. 

The signifi cance of accident reconstruction for a bio-
mechanical analysis is to determine the sudden changes 
in velocity of a vehicle, longitudinally and laterally, 
during a collision, so that its occupants’ accelerations, 

The Use of the Biomechanical Expert: Fact or Friction?
By Robert A. Glick and Sean O’Loughlin
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• that “the processes and methods employed by the 
expert in formulating his or her opinion adhere to 
accepted standards of reliability within the fi eld” 
and

• that “the proffered testimony is beyond the ken of 
the jury” and 

• that the expert’s testimony be “relevant to 
the issues and facts of the individual case.” 
See Borzacchiello v. Bousbaci (Supreme Court, 
Queens County 2006) on the internet at 
http://decisions.courts.state.ny.us/fcas/fcas_
docs/2006mar/40000487520041sciv.pdf.

In order to satisfy the aforesaid requirements, the fol-
lowing must be established:

• the expert’s education, experience and publishing 
in biomechanical engineering is such that he or she 
will be recognized by the Court as an expert wit-
ness in biomechanical engineering and

• that the expert’s testimony is rooted in scientifi c 
principles or procedures that general acceptance 
in the biomechanical engineering community as 
evidenced by publication and peer review and

• that the processes and methods employed by the 
expert in arriving at his or her conclusions are 
methods or processes which are deemed reliable in 
the biomechanical engineering community as evi-
denced by extensive testing, publication and peer 
review and

• that the expert’s testimony is probative as to wheth-
er or not the accident at issue caused the claimant’s 
alleged injuries and

• that biomechanical engineering is beyond the “ken 
of the jury.”

No matter how you approach this process, your goal 
should always be to prove everything—from general 
principles such as Newton’s Laws to specifi c crash test 
studies cited as support for the engineer’s fi ndings. If the 
engineer used mathematical formulas to arrive at his or 
her conclusions, be prepared to show that these formulas 
have been tested, written about, peer reviewed and are 
deemed reliable in the biomechanical engineering com-
munity for the task for which they were employed.

Going Forward
The biomechanical debate is taking place every day in 

the state courts in New York. Defense lawyers are scram-
bling to learn this defense while plaintiffs’ attorneys are 
trying to fi nd ways to counter this. New York’s highly 
educated and respected judiciary is constantly weighing 
what should be allowed and what should be precluded. 
Since biomechanical experts are not medical doctors, 

collision by analyzing and comparing the crush to the ac-
cident with the crush to a crash test vehicle that is similar 
in design and received the same type of impact. More 
specifi cally, if we have two cars built identically the same 
and we hit one vehicle in a certain manner with a certain 
force in a certain location and a dent is produced, then 
scientifi cally, the same dent should result, if we do the 
exact same thing to the other vehicle. This deformation 
is evidence of the amount of energy that the vehicle’s ma-
terial could not withstand. This deformation can be com-
pared to similar crash test vehicles which sustained the 
same type of impact. The crash test vehicle was damaged 
under controlled conditions in which all of the necessary 
data was recorded.

Analyzing the Occupants
Let’s now take a look at what is going on inside the 

vehicles with the occupants. Before we begin, we must 
understand that an engineer analyzes the human body 
the same way that he or she would analyze a machine. If 
something is broken, what type of force, stress or friction 
caused it to brake or tear. Was the material torn too far, 
did something hit it, did it rub against something else too 
hard? Since an engineer is not a medical doctor, our goal 
should be to prove at the very least that based upon the 
engineer’s fi ndings the alleged injured body parts were 
not compromised because they didn’t stretch beyond 
their limits and nothing rubbed against them and noth-
ing came into contact with them. Well if nothing caused 
a body part to break, then why is there a lawsuit? Did 
the medical doctors analyze the cause of the injuries in 
terms of the energy absorbed or lost by the host vehicle, 
the loads sustained by its occupants and the occupants’ 
resulting motions inside the vehicle?

Overcoming the Junk Science Objection
Now that we have a basic understanding of what 

biomechanical experts do, let’s now turn our focus on 
what do we need to prove to convince the courts to allow 
them to testify and what do we need to prove to con-
vince the courts to give them the greatest latitude in their 
testimony.

In the State Courts in New York, the relevant hearing 
for determining the admissibility of a biomechanical ex-
perts is a Frye Hearing—see Frye v. U.S., 293 F1013 (D.C. 
Cir. 1923) and People v. Legrand, 196 Misc. 2d 179. In order 
to satisfy the requirements of a Frye Hearing, the propo-
nent of the expert must prove the following:

• that “the witness be competent in the fi eld of ex-
pertise that he purports to address at trial” and

• that the “expert testimony [should] be based on 
scientifi c principle or procedure which has been 
suffi ciently established to have gained general ac-
ceptance in the particular fi eld in which it belongs” 
and 
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about the motions and forces involved in the accident 
and whether those motions and forces were of the type 
or severity to have caused the alleged injured body parts 
to exceed their natural physiological ranges of motion. 
Expert to see medical doctors being confronted on cross 
examination with issues relating to the amount of energy 
absorbed or lost by the host vehicle, what were the loads 
sustained by the occupants and did the occupants move 
in a way that would have caused their alleged injuries 
and why they didn’t take all this into account when for-
mulating their opinions.

Robert Glick, Esq. is a partner in the law fi rm of 
Brand, Glick and Brand, a New York-based litigation 
fi rm, www.BrandGlickBrand.com.

Sean O’Loughlin, Esq. is the president of Global 
Biomechanical Solutions, Inc., a New York-based Bio-
mechanical Consulting Firm, www.Biomechanical
Experts.com.

they are not competent to render either a diagnosis or a 
prognosis. Some judges will not allow them to address 
the injury causation issue. Other judges allow them to 
testify to the maximum allowable limits. In approaching 
a case with a biomechanical expert on your witness list, 
be prepared to fi rst prove that the motions and forces 
involved in the accident could not have caused the claim-
ant’s alleged injured body parts to exceed their natural 
physiological ranges of motion. Next, be prepared to 
address the biomechanical engineer’s testimony with 
your medical experts. Finally, if the judge will allow the 
engineer to rule out causation of the injuries, be prepared 
to re-explain the engineer’s logic to the jury on closing 
arguments.

 In closing, the use of biomechanical experts in the 
defense of a suspect bodily injury claim is adding a new 
level of precision to the litigation process. The argument 
that the claimant was fi ne before the accident and is now 
symptomatic following the accident is eroding as a basis 
for establishing causation of the injuries. Expect to see 
biomechanical experts coming into court and testifying 
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outside of the workers’ compensation system would be-
lieve that the driver was working for the livery base or car 
service and not the owner of the vehicle.

Even in this situation many drivers would not want 
to go through the workers’ compensation system. They 
would just want to collect No-Fault benefi ts. Attorneys 
who represent injured workers before the Workers’ Com-
pensation Board would be referred a claimant “to lose” 
the workers’ compensation case so that they could collect 
benefi ts under the No-Fault policy. Some attorneys would 
refuse to represent the drivers in these cases because at-
torneys are normally retained to win cases. If the work-
ers’ compensation was “lost” and problems occurred in 
the No-Fault claim the driver could turn to the attorney 
in the workers’ compensation case and ask why did they 
lose the case and leave the driver with no remedy. The 
potential problems were not worth it for a case in which 
the attorney in the workers’ compensation case could not 
make any money.3

“[O]ne of the issues that has bogged 
down the workers’ compensation system 
as well as delayed the delivery of benefits 
to a class of injured workers was the 
perpetual lack of workers’ compensation 
insurance coverage in the livery industry.”

Because of what seemed like an injustice being perpe-
trated against the vehicle owners the 2008 amendments 
to the Executive Law were enacted. The major feature of 
law was to set up the Fund to pay all claims and to limit 
the injuries that the Fund would be liable to pay benefi ts 
for. The Fund was also designated to be the employer 
in all of these cases. The creation of a unique fund for a 
specifi c group of workers is not a new concept in work-
ers’ compensation in New York. A fund had been set up 
to cover jockeys, apprentice jockeys and exercise riders at 
the thoroughbred race tracks run by the New York Racing 
Association in 1990.4 An additional fund (similar to the 
Livery Drivers Benefi t Fund) was also created for the driv-
ers of limousines in New York City known as the Black 
Car Fund.5

The Black Car Fund could have been used as a model 
for the livery industry that sought to avoid the require-
ments of the Workers’ Compensation Law. However, rath-
er than just set up a new system of workers’ compensation 

The New York State Workers’ Compensation Board 
does as much as it can to quickly handle the claims that 
are fi led by injured workers from around the state and 
beyond. However, for years one of the issues that has 
bogged down the workers’ compensation system as well 
as delayed the delivery of benefi ts to a class of injured 
workers was the perpetual lack of workers’ compensa-
tion insurance coverage in the livery industry. In 2008 
the legislature sought to resolve this problem. However, 
the steps taken by the legislature likely have made the 
problem worse and may be unconstitutional and did not 
in any way expedite the resolution of these claims.

In 2008 the legislature created Article 6-G of the Exec-
utive Law, the Independent Livery Driver Benefi t Fund1 
(hereinafter, the Fund). The law is §§160-aaa through 
160-iii of the Executive Law. The purpose of this law was 
to take most of the cases that had been fi led by livery 
drivers in New York City and the surrounding suburbs 
out of the workers’ compensation system. The result of 
the legislation limits those situations in which an injured 
driver can collect workers’ compensation when injured 
while performing his job functions. However, if a driver 
fi les a claim with the Workers’ Compensation Board, they 
are no better off and are probably worse off than before 
this law was enacted.

The law was amended to limit the ability of drivers 
to receive workers’ compensation benefi ts because of 
the history of taxi and livery drivers before the Workers’ 
Compensation Board for the last 20 years or so. Prior to 
the creation of the Fund drivers were determined to be 
employees of the owner of the vehicle they were driving. 
The Workers’ Compensation Board adopted this interpre-
tation of who the employer of the driver was based upon 
§2 of the Workers’ Compensation Law. Under this inter-
pretation the Workers’ Compensation Board was fi nding 
that the owner of the vehicle was the employer and liable 
for all benefi ts due an injured worker under the Workers’ 
Compensation Law as well as for penalties and possible 
criminal prosecution for failing to have workers’ compen-
sation insurance for their employees.2

In many instances the “employer” never met or even 
heard of the person that was driving the vehicle when 
they were injured. The vehicle owner would have another 
entity lease the car to a driver who would then affi liate 
themselves with a base. The driver would pay a fl at fee 
for the use of the vehicle that would work its way back 
to the owner. Meanwhile all of their work was assigned 
and controlled by a livery base or car service. A person 

Independent Livery Driver Benefi t Fund:
Open Road or Worsening Traffi c Jam to Benefi ts
By Ronald Balter
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will be relatively simple to determine. However, the third 
category of injuries can lead to major statute of limitations 
issue for the drivers.13 What happens if the injury requires 
a listed amputation that takes place more than two years 
after the accident? Will the Workers’ Compensation Board 
allow a driver to fi le a claim two and one half years after 
the accident if that is when they are required to have their 
index fi nger amputated at that point in time?14

The harder question for the Workers’ Compensation 
Board to determine will be whether or not the driver has 
been the victim of a crime based upon a police report. A 
person who is hit by another car and sustains a physical 
injury can be said to be a victim of an Assault in the third 
degree.15 A person who hits another car clearly must be 
acting recklessly as defi ned by the Penal Law, because 
otherwise they would not have hit the driver’s car. A 
person acts recklessly when he or she is 

aware of and consciously disregards a 
substantial and unjustifi able risk that such 
result will occur or that such circumstance 
exists. The risk must be of such nature and 
degree that disregard thereof constitutes 
a gross deviation from the standard of 
conduct that a reasonable person would 
observe in the situation.16

It will be up to the Workers’ Compensation Board to 
determine if the drivers are the victims of a crime. The 
Workers’ Compensation Board should not be able to hide 
behind the failure of the police to make an arrest to fi nd 
that the Fund is not liable for an injury received as a vic-
tim of a crime. To do so would mean that if a driver were 
beaten up and robbed by a passenger and no arrest was 
made that the crime victim driver would be barred from 
collecting Workers’ Compensation benefi ts.

Workers’ Compensation Board Chair Robert Beloten 
has stated that this new law will protect livery drivers 
and their families when they sustained a covered injury.17 
However, what happens when they sustain an injury that 
would ordinarily be compensable for any other worker 
under the Workers’ Compensation Law? What happens 
if the “minor” injury is not covered by No-Fault? Is the 
driver left without a remedy?

The statutory limitation of covered injuries created 
in the Fund is probably unconstitutional. After New York 
State’s initial Workers’ Compensation Law was declared 
unconstitutional in Ives v. South Buffalo Railway Co.18 the 
Constitution of the State of New York was amended. 
It added what is now Article I §18 that made workers’ 
compensation constitutional in New York State. That 
provision of the Constitution indicates that all injuries 
or deaths of employees are to be compensated without 
regard to fault with only limited exceptions. The only 
exceptions are enumerated in the Constitution as those 
injuries that are occasioned by:

insurance for the livery industry the legislature set the 
system up and limited to scope of its liability. The Livery 
Fund only covers those livery bases located in New York 
City, Nassau and Westchester counties.6 The Fund will 
only be liable if the driver is injured performing covered 
services. The covered services are those that occur if the 
driver has been “dispatched” by a livery base.7

The Livery Fund bill requires all livery bases to 
either be a member of the Fund (which then becomes the 
driver’s employer) or to obtain a policy of workers’ com-
pensation insurance. The failure of a base to comply with 
the law will require the appropriate Taxi and Limousine 
Commission to deny it a license to operate.8 If a base is 
not a member of the Fund they will be deemed to be the 
driver’s employer.9

Everything so far has been a plus for the drivers 
in the livery industry and the vehicle owners. A group 
employer was created that will be liable for workers’ 
compensation coverage. However, the legislature went 
further and limited the liability of the Fund to certain 
covered injuries sustained that arise out of and in the 
course of employment (providing covered services). The 
covered injuries are:10

1. Death of the driver.

2. Injuries when the driver is the victim of a crime 
evidenced by a police report.

3. Defi ned serious injuries:

a. Amputation or loss of an arm, leg, hand, foot, 
multiple fi ngers, index fi nger, multiple toes, 
ear or nose;

b. Paraplegia or quadriplegia;

c. Total and permanent blindness or deafness.

A driver that sustains a non-covered injury is entitled 
to collect No-Fault benefi ts.11 Despite this apparently 
clear language determinations will still have to be made 
to see if a driver will be entitled to collect benefi ts under 
the Workers’ Compensation Law. These determinations 
will have to be made by the Workers’ Compensation 
Board.

The fi rst issue that arises from the limitation of the 
covered injuries is what “covered services” means. In en-
acting the Livery Fund the legislature used language that 
is nearly identical to the language in the Black Car Fund 
legislation concerning “covered services.” Fortunately 
for livery drivers the Appellate Division, Third Depart-
ment has given that phrase a very broad interpretation. In 
Aminov v. New York Black Car Operators Injury Fund, Inc.,12 
the court indicated that covered services are to be inter-
preted broadly “considering the purpose of the act.”

Once showing that there has been an injury in the 
performance of a covered service one must look to see if 
the driver has a covered injury. The fi rst and third injuries 
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now has the limited benefi ts of the No-Fault policy in ef-
fect for the vehicle involved in the work related accident.

Initially when these new claims were fi led with the 
Workers’ Compensation Board the Board was taking one 
of two paths with the claim. One path had the Workers’ 
Compensation Board refusing to index a claim and send-
ing the papers back to whoever fi led the claim advising 
them that the claim was not covered under the Workers’ 
Compensation Law. In other cases the Workers’ Com-
pensation Board would assign a case number and then 
send a letter to all parties involved that the claim was not 
covered and that they should seek No-Fault benefi ts. The 
Workers’ Compensation Board did not indicate who was 
making the determination that a claim was not covered 
under the Workers’ Compensation Law.

After being advised of the procedural problems with 
the way they were handling these claims, the General 
Counsel of the Workers’ Compensation Board stated 
that if a police report that shows that the claimant was 
the victim of a crime a claim would be scheduled for a 
hearing in accordance with §20 of the Workers’ Compen-
sation Law.21 Left unanswered by the General Counsel is 
who within the Workers’ Compensation Board would be 
making the initial determination as to whether or not the 
driver was a crime victim and if that determination will 
be made in such a fashion to allow an appeal to a Board 
Panel of Commissioners and possibly to the Appellate 
Division under §23 of the Workers’ Compensation Law.

The intention of the legislature in enacting Article 6-G 
of the Executive Law was to smooth the road to benefi ts 
for livery drivers in the New York City area. However, it 
appears that it has only made the ride bumpier by throw-
ing large pot holes between the drivers and their desire to 
quickly receive the benefi ts that they need to live on and 
recover from their injuries.
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Workers’ Compensation Law in New York, once enacted 
the legislature does not have the authority to limit the 
coverage of the law to certain types of injuries except as 
the Constitution granted the legislature to limit benefi ts 
for how injuries were caused. In fact the legislature 
placed the limits on compensable injuries contained in 
the constitution in §10(1) of Workers’ Compensation 
Law.19 The original language of §10(1) was almost identi-
cal to the language of Article I §18 of the Constitution.

The legislature was previously faced with an inter-
pretation of the Workers’ Compensation Law20 that it 
felt made too many claims that were too hard to verify 
and defend. The Black case allowed for the establishment 
of a psychiatric claim based solely upon work related 
stress. To remedy this situation the legislature did not bar 
similar cases from being established as compensable. In 
1990 Workers’ Compensation Law §2(7) was amended to 
indicate that purely mental claims based upon legitimate 
personnel decisions were not an “injury” or a “personal 
injury” within the meaning of the Workers’ Compensa-
tion Law. Since the Workers’ Compensation Law only 
allowed for compensation for an injury or a personal 
injury the absence of having such a condition eliminated 
the claims from the system.

With the creation of the Livery Fund the legislature 
has taken a class of injuries that are not barred by Article 
I §18 of the New York State Constitution or by Workers’ 
Compensation Law §10(1) and denied livery drivers ben-
efi ts under the Workers’ Compensation Law. The avail-
ability of No-Fault benefi ts is not an alternative for driv-
ers envisioned under the New York State Constitution. A 
driver may sustain an injury that would entitle them to 
receive weekly workers’ compensation benefi ts for the 
rest of their life if they were to be found to have perma-
nent total disability as a result of an accident. However, 
they are now limited to the limited benefi ts provided by 
No-Fault benefi ts. One can only imagine a driver with a 
one car accident that leaves them confi ned to a long term 
facility as a result of traumatic brain injury that renders 
them totally disabled without being a para- or quadriple-
gic. Under the law creating the Livery Fund their injuries 
are not covered by the Workers’ Compensation Law, 
which would have no limits on length of benefi ts nor on 
the amount of medical bills that the workers’ compensa-
tion carrier would be liable to pay. Instead the driver 
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The U.S. District Court for the Southern District of 
New York agreed with NGM that because Blakely was an 
executive offi cer of Blakely Pumping, his vehicle failed to 
qualify as either a “Hired Auto” or “Non-Owned Auto” 
under the endorsement.8 The court also found, however, 
that because the endorsement “generally covered auto 
accidents” NGM’s basis for disclaiming coverage was es-
sentially exclusions to that general coverage afforded by 
the endorsement. Consequently, the court held that pursu-
ant to New York Insurance Law §3420(d), because NGM 
originally disclaimed coverage pursuant to the policy’s 
auto exclusion, it waived its right to disclaim coverage on 
other grounds. This, the court reasoned, rendered NGM’s 
subsequent disclaimer based on the Hired or Non-Owned 
Auto endorsement ineffective. Consequently, the District 
Court ruled that NGM was obligated to defend and in-
demnify Blakely Pumping with regard to the claim. NGM 
subsequently appealed.

The Second Circuit reversed emphasizing that the 
limits of §3420(d) rendered it inapplicable to the facts at 
hand. The court relied on the New York Court of Appeals 
seminal holding in Zappone v. Home Insurance Co. that in-
terpreted §3420(d) as requiring notice only for a “denial of 
liability predicated on an exclusion set forth in the policy 
which, without the exclusion, would provide coverage for 
the coverage in question.”9 The Second Circuit added that 
§3420(d) is not applicable where “the policy as written 
could not have covered the liability in question under any 
circumstances,…that is notice is not required where there 
is no coverage by lack of inclusion.”10 

Admittedly, the Second Circuit conceded, “determin-
ing whether there is no coverage by reason of exclusion 
as opposed to lack of inclusion can be “problematic.”11 
Nonetheless, the Appellate Court continued to interpret 
the Hired or Non-Owned Auto endorsement as never 
covering Blakely’s vehicle in the fi rst instance, rather 
than initially covering the vehicle then removing cover-
age by exclusion as held by the District Court. The court 
reasoned “[t]he Endorsement did not generally cover auto 
accidents; it covered only accidents arising from the use of 
a Hired Auto or Non-Owned Auto” and that “those terms 
were defi ned in such a way that…Blakely’s [vehicle]…
could never be covered.”12 Therefore, the Appellate Court 
reasoned, because there was no coverage “by reason of 
lack of inclusion” compliance with § 3420(d) was not 
required.13 Accordingly, the Second Circuit reversed the 
District Court’s decision and instead ruled that NGM is 
not obligated to defend or indemnify Blakely Pumping for 
the subject claim.

New York Insurance Law §3420(d) has long been a 
troublesome statute for insurers as it is the source of con-
siderable litigation, most of which insurers lose. The New 
York statute requires that insurers provide written notice 
of coverage denials “as soon as is reasonably possible” 
for accident claims involving bodily injury and death.1 
Courts have long held that an insurer’s failure to comply 
with the statute results in waiver of any defenses to cov-
erage, even where there is no prejudice to the policyhold-
er.2 An insurer must raise in its notice all the grounds on 
which it bases its disclaimer.3 When the insurer disclaims 
liability on some grounds but not others, it is deemed to 
intend to waive the other grounds.4 Further, Courts have 
held notice delays as short as 30 days violate the statute’s 
reasonableness standard.5 Plainly, the statute stacks the 
chips against insurers and in favor of policyholders.

Recently, however, the Second Circuit Court of 
Appeals in NGM Insurance Co. v. Blakely Pumping, Inc. 
reemphasized the limited circumstances where the statute 
applies.6 Relying on well settled case law handed down 
by the Court of Appeals of New York, the Second Circuit 
reiterated the distinction between disclaimers of coverage 
“by reason of exclusion” from disclaimers “by lack of in-
clusion.”7 In other words, §3420(d) applies to disclaimers 
based on defenses to coverage, but not to disclaimers that 
merely inform the policyholder that the policy never con-
templated coverage for such a claim in the fi rst instance. 

The issue in Blakely Pumping was the availability of 
coverage under a Businessowners Liability Policy issued 
to Blakely Pumping for liability arising from an automo-
bile accident. Brian Blakely, an offi cer and employee of 
Blakely Pumping, was involved in a traffi c accident while 
operating his personal vehicle in the course of his work 
for Blakely Pumping. The other party to the accident 
fi led suit against both Blakely and Blakely Pumping and 
Blakely sought coverage under Blakely Pumping’s Busi-
nessowners Liability Policy issued by NGM Insurance 
Company (“NGM”). NGM promptly denied coverage for 
the claim based on the policy’s automobile exclusion. 

Thereafter, Blakely disputed the denial with NGM 
citing the policy’s “Hired or Non-Owned Auto” endorse-
ment. NGM again promptly disclaimed coverage, this 
time asserting that because Blakely was an executive 
offi cer of Blakely Pumping, his vehicle failed to qualify 
as either a Hired or Non-Owned Auto as defi ned by the 
endorsement. NGM also sought a declaratory judgment 
that it was under no obligation to defend or indemnify 
Blakely Pumping. 

Second Circuit Emphasizes Limits to Insurers’ Obligations 
Under NYIL §3420(d)
By Marc A. Perrone
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on basis of homeowner’s policy exclusions for injuries sustained 
in connection with insured’s business and by individuals for 
whom insured was obligated to procure workers’ compensation 
insurance; explanation for delay too vague); Squires v. Marini 
Bldrs., 293 A.D.2d 808, 810, 739 N.Y.S.2d 777 (3d Dept. 2002), lv. 
denied 99 N.Y.2d 502, 752 N.Y.S.2d 589, 782 N.E.2d 567 (2002) 
(insurer waited 42 days after receiving plaintiff’s complaint, which 
alleged his employment status, the sole factor in determining 
whether to deny coverage, and did not assert that it had any 
reason to doubt the allegations of the complaint); Nationwide Mut. 
Ins. Co. v. Steiner, 199 A.D.2d 507, 605 N.Y.S.2d 391 (2d Dept. 1993) 
(unexplained 41-day delay in disclaiming on ground of untimely 
notice of accident).

6. NGM Insurance Co. v. Blakely Pumping, Inc., 593 F.3d 150 (2d Cir. 
2010). 

7. Id. at 153 quoting Zappone, supra, at 137.

8. 2009 WL 765042 (S.D.N.Y.).

9. Id.

10. Id. (internal quotations omitted).

11. Blakely Pumping, supra at 7; quoting Worcester Ins. Co. v. Bettenhauser, 
95 N.Y.2d 185, 189, 712 N.Y.S.2d 433, 734 N.E.2d 745 (2000). 

12. Blakely Pumping, supra at 154; quoting Zappone, supra, at 134 
(internal quotations omitted).

13. Id. at 137 (internal quotations omitted).

14. See Leo Martinez et al., New Appleman Insurance Law Practice 
Guide § 30.05[3][a] (2008).

15. See generally Planet Ins. Co. v. Bright Bay Classic Vehicles, Inc., 
75 N.Y.2d 394 (1990) (defi nition of coverage “amounts to an 
exclusion”); Greater New York Mutual Insurance Co. v. Miller, 
205 A.D.2d 857, 613 N.Y.S.2d 295 (1994) (an insurance policy’s 
defi nition of an “insured” was an exclusion where it withheld 
coverage for drivers who used the auto in question without 
permission); United Services Automobile Association v. Meier, 89 
A.D.2d 998, 454 N.Y.S.2d 319 (1982) (found that various defi nitions 
in an insurance policy were “negative defi nitions, which, in effect, 
are nothing more than exclusions” but other defi nitions were not 
exclusions).

Marc A. Perrone, Esq. practices in the areas of 
insurance coverage, insurance regulation, reinsurance 
and complex litigation in New York City. This article 
is intended to provide an overview of the legal subject 
matter. Due to the developing nature of the subject 
body of law, an updated and independent analysis of 
the case law applicable in a particular jurisdiction must 
be completed before any signifi cant decisions are made. 
In providing this information, neither the author nor 
any affi liates thereof intend to provide legal advice. The 
author welcomes any comments and can be reached at 
Perrone.Marc@gmail.com.

Clearly the Second Circuit’s holding is instructive 
concerning the limits of §3420(d) as being limited to 
policy defenses to coverage and not creating coverage 
under a policy where none existed in the fi rst instance. 
Nonetheless, as the court conceded, distinguishing 
between denials based on exclusions of coverage as 
opposed to denials based on “lack of inclusion” can be 
problematic. Although as a general rule the insuring 
agreement of a policy provides the general issuance of 
coverage from which the exclusions remove coverage, the 
nature of certain policy conditions and defi nitions can be 
ambiguous.14 Depending on the language of the policy 
and courts have held some conditions and defi nitions to 
be providers of coverage and other such provisions exclu-
sions of coverage.15 

Accordingly, insurers should be sure to comply 
with §3420(d) in all New York bodily injury cases with 
an abundance of caution. Nonetheless, Blakely Pumping 
provides a valuable lesson that §3420(d) is not applicable 
to all disclaimers of coverage, and that careful attention 
should be paid to the potential application of Blakely 
Pumping and Zappone where §3420(d) is the basis for an 
action to invalidate a disclaimer of coverage.

Endnotes
1. New York Insurance Law §3420(d) provides “If under a liability 

policy delivered or issued for delivery in this state, an insurer 
shall disclaim liability or deny coverage for death or bodily 
injury arising out of a motor vehicle accident or any other type 
of accident occurring within this state, it shall give written notice 
as soon as is reasonably possible of such disclaimer of liability or 
denial of coverage to the insured and the injured person or any 
other claimant.”

2. Zappone v. Home Ins. Co., 55 N.Y.2d 131, 447 N.Y.S.2d 911, 432 
N.E.2d 783 (1982) (if the insurance carrier fails to disclaim 
coverage in a timely manner, it is precluded from later 
successfully disclaiming coverage).

3. Luria Bros. & Co., v. Alliance Assur. Co., Ltd., 780 F.2d 1082, 1090 (2d 
Cir. 1986).

4. New York v. AMRO Realty Corp., 936 F.2d 1420, 1432 (2d Cir. 1991).

5. See e.g. West 16th St. Tenants Corp. v. Public Serv. Mut. Ins. Co., 
290 A.D.2d 278, 736 N.Y.S.2d 34 (1st Dept. 2002), lv. denied 98 
N.Y.2d 605, 746 N.Y.S.2d 279, 773 N.E.2d 1017 (2002) (30 days 
unreasonable as a matter of law where sole ground on which 
coverage was disclaimed was insured’s delay in notifying insurer 
of occurrence); Colonial Penn Ins. Co. v. Pevzner, 266 A.D.2d 391, 
698 N.Y.S.2d 310 (2d Dept. 1999) (same for 41-day delay); Campos 
v. Sarro, 309 A.D.2d 888, 767 N.Y.S.2d 442 (2d Dept. 2003) (39-day 
delay unreasonable after receipt of suffi cient facts to disclaim 
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1) This is the new environment which we 
will be working in once the reclassifi ca-
tion takes place;

2) In order to relieve some of the pres-
sures from the current hearing calendars.” 

During the subcommittee’s initial meetings with the 
Board, the Board offered no defi nitive explanation as to 
what these e-mails meant by the “new environment” after 
“re-classifi cation.” As discussed below, it appears that the 
quoted language envisioned cases being handled through 
the Conciliation process; (1) without Conciliation Counsel 
(Conciliators); (2) without Conciliation Meetings; and (3) 
without limitation as to expected duration of benefi ts.

Conciliation and “MAP”
WCL Section 25(2-b), the Conciliation statute, pro-

vides for Conciliators to hold meetings with the parties 
when necessary; with all concerned parties being present. 
However, the Board unilaterally, and without explanation, 
ceased holding Conciliation Meetings in August 2009. As 
a result, Conciliators were required to issue Proposed De-
cisions based upon their review of the Board’s Electronic 
Case fi les only (without notice to the parties, without the 
presence of the parties at a meeting or without a negotiat-
ed agreement by the parties). During his testimony before 
the Joint Senate-Assembly Budget Hearings in Albany 
on February 10, 2010, Chairman Beloten stated that the 
Board has made a request to Civil Service to re-classify the 
20 remaining Conciliators to the status of Administrative 
Law Judges (ALJ’s).

In addition, during his testimony, Chairman Beloten 
stated that the Board had received the authority to hire 
eight (8) additional Law Judges. If Civil Service agrees to 
reclassify the 20 Conciliators, the Law Judge ranks would 
swell to over 100. Under the “MAP” program, all “100 
plus” Law Judges would spend an unspecifi ed part of 
their work week reviewing fi les and issuing desk deci-
sions, in essence, acting as Conciliation Counsel.

The subcommittee has argued that the Board’s 
reliance on WCL § 25-2(b), as authority for the “MAP” 
program, is legally fl awed, and is inconsistent with the 
statute which calls for Proposed Decisions to be issued by 
Conciliation Counsel, not Law Judges, after a Conciliation 
Meeting, when necessary. Furthermore, the subcommittee 
submits that the Board’s “MAP” Program would emascu-

The Workers’ Compensation Law Division of TICL is 
comprised of 100 or so attorneys who represent injured 
workers, employers, insurance companies and other enti-
ties before the New York Workers’ Compensation Board 
and New York Courts.

The Division has been very busy in 2009 and 2010. 
Last fall, the Division formed a subcommittee to interact 
with the Workers’ Compensation Board on current issues, 
initiatives and programs which affect our clients and the 
practice of law before the Board. This subcommittee was 
originally contemplated in an October 2001 New York 
State Bar Association “Report of the Special Committee 
on the Workers’ Compensation Board.”

The bipartisan subcommittee is comprised of nine (9) 
attorneys: the Division Chair; Vice-Chair; and Secretary 
and six (6) other members of the Division (three (3) claim-
ant attorneys and three (3) defense attorneys) represent-
ing the various Workers’ Compensation Districts from 
across New York State.

Since its formation last fall, the subcommittee has met 
with Workers’ Compensation Board Chairman Beloten 
and his staff on several occasions. Although numerous 
issues have been explored, the primary focus of those 
meetings has been the Board’s proposed program to di-
vert an unspecifi ed number of cases from the Law Judge 
hearing calendar to desk decisions to be rendered with-
out notice to, or appearance by, the parties (a/k/a—the 
“Managed Adjudication Path”).

The “MAP” Program Became Public
While the Board had not made any offi cial announce-

ment, or done any outreach to any stakeholders within 
the system about its development of an informal resolu-
tion plan, the Board, when asked about this initiative last 
September, advised that such a plan was under consid-
eration, and was named “the Informal Resolution Project 
a/k/a Business Process Improvement (BPI) Initiative.”1 

The Division and subcommittee initially became 
aware of the “BPI” Initiative through a series of e-mails 
generated within the Board between 9/15/09 and 
9/17/09. An e-mail of 9/15/09 offered the following 
rationale for the “BPI” project: 

Ladies & Gentlemen: We need to increase 
referrals to conciliation for two reasons:

The Workers’ Compensation Law Division Update
on the “Managed Adjudication Path” Program
By Christopher R. Lemire
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issue affecting a claim, even when a case had previously 
been before the Board.

Those who have been involved with the Workers’ 
Compensation system for any period of time, agree that 
the vast majority of hearings held at the Board on an 
annual basis involve issues that arise in the months and 
years after the initial establishment or acceptance of cases. 
The Board’s interpretation of Section 20 would ease the 
way to divert the vast majority of cases from the hearing 
forum to desk decisions without notice to, appearance by, 
or involvement of, any party. Remarkably, the Board has 
admitted in its several meetings with our subcommittee 
that it has done no analysis as to the number of cases that 
would be diverted from hearing calendars to desk deci-
sions through the “MAP” Program.

What’s Happened and Where Are We?
The subcommittee met with the Chairman and his 

staff in New York City on January 14, 2010. At that meet-
ing the subcommittee expressed its unifi ed opposition 
to the proposed “MAP” program. The “MAP” initiative 
would require a party to object to a Proposed Decision of 
the Workers’ Compensation Board as a precondition to 
obtaining a hearing before a Law Judge. This is a change 
that, in the judgment of the subcommittee could deprive 
claimants and employers of due process rights. At this 
meeting, the subcommittee was assured that “the Board 
had not made a fi nal decision about adopting this initia-
tive” and that the Board “was not going forward with 
implementation of this initiative at that point in time.”

On January 27, 2010, the Executive Committee 
of TICL adopted a Resolution opposing the Workers’ 
Compensation Board’s proposed Informal Resolution 
Program, “BPI”—n/k/a “MAP,” and a day latter the Ex-
ecutive Committee of the New York State Bar Association 
adopted the decretal paragraph of the Resolution, noting:

IT IS THEREFORE RESOLVED, that the 
New York State Bar Association opposes the 
Workers’ Compensation Board’s Business 
Process Improvement Initiative, and hereby 
endorses the longstanding and historic princi-
ple that the due process rights of both injured 
workers and employers require and demand 
that the Workers’ Compensation Board con-
tinue its charge in conducting hearings before 
a Law Judge to resolve substantive disputes 
between the parties, scheduled without delay 
upon the duly-supported request of a party, or 
otherwise upon the Board’s receipt of any in-
formation indicating a substantive dispute.2

Thereafter, Chairman Beloten and his staff attended 
the Workers’ Compensation Law Division Winter Meet-
ing at the Annual New York State Bar Association Meet-

late the Conciliation statute, as it arbitrarily accomplishes 
a wholesale and complete elimination of Conciliation 
Meetings (destroying the due process protections afford-
ed by the Legislature in WCL sec. 25(2-b) and in Board 
Regulations 312.4 and 312.5), as well as the elimination of 
all Conciliator positions.

What Is “MAP”?
The “MAP” program and its initial incarnation, “BPI” 

was to provide a mechanism “…whereby contested is-
sues in established or accepted claims can be handled on 
an expeditious and informal basis without the need for 
the parties to appear at a hearing or proceeding before 
the Board.” The Chairman, without citing any legal au-
thority, articulates that the right to a hearing under WCL 
Section 20 applies only to initial claims for compensation, 
and not for contested issues in established or accepted 
claims. The subcommittee has a fundamental disagree-
ment with the Chairman as to this premise.

WCL Section 20, providing the right to a hearing, has 
been in our Workers’ Compensation Law since its adop-
tion in 1914. The seminal case addressing the Board’s 
obligation to schedule hearings is Arcangelo v. Gallo & 
Laguidara, 177 A.D. 31, 163 NYS 727 (3d Dept. 1917). In 
Arcangelo, the Third Dept. squarely addressed the issue of 
whether Section 20 simply required the Board to sched-
ule an initial hearing on a matter or whether this section 
required that the Board schedule multiple hearings to 
address issues in a claim that may arise over time. In 
fi nding that the Board has a statutory mandate to sched-
ule hearings upon the request of a party to address an 
outstanding issue, the Arcangelo court stated:

Under Section 20 of the Workmen’s Com-
pensation Law, either party upon ap-
plication is entitled to a hearing. I do not 
think this provision of the law is com-
plied with by the giving of one or more 
hearings, when additional hearings are 
necessary for the proper determination 
of the claim, but requires the giving at 
convenient times, upon request, of such 
hearings as may be necessary for the 
determination with reasonable certainty 
of the material matters involved.…

Id. at 35-36.

The clear holding of the court in Arcangelo is that Sec-
tion 20 requires the Board schedule a hearing upon the 
request of the party and that the Board has no discretion 
to refuse to do so where the record demonstrates that a 
“material matter” is at issue. The state of the law with re-
gard to Section 20 has remained fi xed for almost 93 years 
in requiring that the Board schedule a hearing or hearings 
to address a party’s request to determine an outstanding 
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After the briefi ng, I will consider all sug-
gestions and proposals by stakeholders 
before a reform program is implemented.

Ironically, despite the Board’s public comments, the 
subcommittee came to learn that the job description for 
Workers’ Compensation Law Judges was amended two 
(2) days before the 2/24 Senate Labor Hearing to include, 
among the duties, “the issuance of proposed decisions” 
and “conducting meetings.” The subcommittee also 
learned that the eight (8) newly hired, Workers’ Compen-
sation Law Judges had been instructed to issue proposed 
decisions (a/k/a—Conciliation Decisions pursuant to 
WCL §25-2(b)). Thus, it appeared to the subcommittee 
that the Board had in fact implemented a primary com-
ponent of the “MAP” initiative which both the Bar and 
Senate Labor Committee found impermissible.

Presumably in response to the opposition voiced at 
the Senate Labor Hearing, the Board produced a Webi-
nar setting forth its vision for the “Managed Adjudica-
tion Path” program. This Webinar, held on May 7th, was 
dubbed by the Board as an educational event, designed to 
inform stakeholders about the “MAP” program and elicit 
feedback. Written submissions and questions to the Board 
in response to the Webinar were encouraged. The Board 
advised that all questions and inquiries regarding the 
“MAP” program and the Board’s responses thereto would 
be published on the Board’s website in June 2010. Addi-
tionally, the Board advised that they would be publishing 
a “Whitepaper” setting forth the Board’s legal authority 
and justifi cation for the “MAP” program.

Several members of the subcommittee attended the 
Webinar in Albany. Additionally, numerous members of 
the Division and subcommittee have submitted written 
questions to the Board in response to the Webinar. To date 
the Board has not published either the questions submit-
ted; the Board’s responses thereto; or the “Whitepaper.”

At the Workers’ Compensation Law Division Summer 
Meeting in Albany on May 14th, the membership dis-
cussed the Board’s Webinar and expressed its unanimous 
opposition to the “Managed Adjudication Path” Program. 
The Division’s continuing opposition to the “MAP” 
initiative was conveyed to the Board’s Executive Staff in 
attendance at the meeting with the following motion:

The Workers’ Compensation Division of 
TICL strongly rejects the “MAP” propos-
al, as well as the explanation and justifi -
cation set forth in the May 7, 2010 Webi-
nar as violative of the statute, rules and 
regulations and the due process rights of 
injured workers, employers and carriers.

Thereafter, the State Bar Association issued a Press 
Release on May 26, 2010 announcing its opposition to 
the “MAP” program; arguing that the initiative would 

ing in NYC on January 29, 2010. At that meeting, NYSBA 
President Michael Getnick advised the Board of the Bar 
Association’s resolution in opposition to the “MAP” 
initiative. Despite the Resolution in Opposition, the 
Board advised that it was in fact moving forward with 
the “MAP” initiative as a “Pilot” program in the Board’s 
Hauppauge District.

Remarkably, on February 3, 2010, a short fi ve (5) 
days later, the Board issued its newsletter, ACROSS THE 
BOARD advising that training for Board staff on the 
“MAP” program would occur in February, and that the 
computer system to support “MAP” would “go live” on 
February 26th.

The New York State Senate Labor Committee, which 
has legislative oversight of the Workers ’ Compensation 
Board, became aware of the Board’s proposed initiative 
and the opposition thereto. The Senate Labor Commit-
tee scheduled a public hearing to address the “Managed 
Adjudication Path” program on February 24, 2010. At the 
hearing, the Senate Labor Committee heard unanimous 
opposition to the Board’s proposed “MAP” initiative 
from present and former Workers’ Compensation Law 
Judges, attorneys for injured workers and employers and 
other parties involved in the Workers’ Compensation 
system.

In a February 25, 2010 Press Release, State Senator 
Onorato, Chairman of the State Senate Labor Committee 
stated:

Witness after witness at yesterday’s hear-
ing called upon the Board to withdraw 
its plans to use the MAP program. I 
urge Chairman Beloten to reconsider his 
plans and, in the future, meet with the 
Labor Committee and other stakeholders 
in New York’s workers’ compensation 
system if he believes changes are needed 
to improve current procedures to protect 
injured workers and adjudicate their 
claims.

In response to the opposition from the Senate Labor 
Hearing, WCB Chairman Beloten issues the following 
statement:

Given the scope of concern expressed by 
many stakeholders and by the Legisla-
ture, I think it is appropriate to delay 
the initiative so that there is time for 
more discussion and feedback. In the 
next several weeks, the Board will set 
up a forum in which the details of the 
Board’s process changes can be set forth 
before interested parties in full detail, 
and where there can be a full and frank 
discussion about the conciliation process. 
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severely limit due process rights traditionally afforded to 
workers, employers and insurance companies in work-
ers’ compensation claims. State Bar President, Michael E. 
Getnick stated,

The MAP program represents a major 
departure from the Board’s longstand-
ing practice of resolving disputed issues 
through adjudicatory hearings. Simply 
put, it would erode the due process 
rights of injured workers and employers.

Most recently, at the New York State Self Insurer’s 
Conference in Lake Placid on June 10, 2010, Chairman 
Beloten announced that the name “MAP” would be 
dropped and he hoped to have a fi nal decision on wheth-
er an “informal resolution process” would or would not 
be implemented by October 1, 2010.

As of the date of this article, there has been no further 
information forthcoming from the Board regarding the 
proposed “MAP” initiative, and its current status.

The subcommittee was scheduled to meet with 
Chairman Beloten and his staff on August 23rd at the 
Board offi ces in Albany. For more information, go to the 
Section’s website at www.nysba.org/TICL.

If you have any questions or would like further 
information about the “Managed Adjudication Path” pro-
gram; or if you are interested in becoming a member of 
the Workers’ Compensation Law Division, please contact 
me at crl@lemirejohnsonlaw.com.

Endnotes
1. In a February 3, 2010 newsletter, the Board announced its new 

name for this initiative – the “Managed Adjudication Path” 
Program (a/k/a—“MAP”).

2. The Division is greatly appreciative of the assistance and support 
provided by NYSBA past-President Michael Getnick and the 
TICL Executive Committee. The Division looks forward to 
working with newly elected President Stephen Younger and the 
Bar Association as a whole, to ensure that injured workers’ and 
employers’ access to justice and due process rights are protected 
in the Workers’ Compensation system. 

Christopher R. Lemire, Esq. is Chair of the WCL 
Division of the TICL Section.
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tiny, thought and innovation. Whether or not the treating 
physician has been deposed, you must conduct an exact-
ing review of his or her records. This activity serves a dual 
purpose: 1) to elucidate the potential direct testimony; and 
2) to determine what records and information were miss-
ing from the treating physician’s fi le during the plaintiff’s 
treatment. In most cases, the physician will have prepared 
a narrative report containing his opinions pursuant to 22 
N.Y.C.R.R. § 202.17(b)(1), and often the plaintiff’s attorney 
will have prepared an expert witness disclosure state-
ment setting forth those opinions even though a CPLR 
3101(d) disclosure is not required for a treating physician. 
See Logan v. Roman, 58 A.D.3d 810 (2d Dep’t 2009); see also 
Stark v. Semeran, 244 A.D.2d 894 (4th Dep’t 1997). These 
documents must be studied carefully to plot out the cross-
examination and to ensure the witness will be confi ned 
to the subject matter and opinions disclosed. Such dis-
closures should also be reviewed for potential in limine 
motions. 

Meet with your examining physician. If the plain-
tiff has not been examined, but the records have been 
reviewed by a physician, meet with the physician who 
has conducted the records review. In the alternative, 
consider a non-testifying consulting physician to assist 
you. Regardless, such a meeting or series of meetings 
should focus on obtaining a good working knowledge of 
the precise medical issues present. The meetings should 
be conducted face-to-face, in a conference room in your 
offi ce, and free from telephone calls or interruptions. It is 
worthwhile to conduct this meeting even if you and your 
client have decided not to call the physician as a witness 
at trial. A qualifi ed medical expert in the same fi eld as the 
treating physician will be able to focus the issues that you 
should address in cross-examination, will direct you to 
relevant research, and may even provide you with per-
sonal knowledge on the treating physician’s background 
and reputation. 

Become familiar with the medical literature relevant 
to the treatment at issue. This may start with basic materi-
als such as an anatomy texts, on-line medical dictionaries, 
or books of medical illustrations. It must, however, pro-
ceed to a more thorough review of the treatments provid-
ed and the procedures performed, and get progressively 
narrower until you have a complete grasp of the precise 
issues likely to be addressed by the treating physician. 
While you need not be able to perform the procedures in 
question, you must be able to stand before a judge and 
jury, and most importantly, the treating physician, and 
speak with authority and knowledge on the narrow topics 
at issue, being careful not to overstep your bounds. 

The cross-examination of the plaintiff’s treating 
physician is often the pivotal event in the damages phase 
of a personal injury trial. Although one must tread care-
fully to avoid the obvious perils, this cross-examination 
presents the best opportunity to test the bona fi des of the 
plaintiff’s claims and can serve as the foundation of the 
defense’s alternative position. Preparedness, tone and 
scope are the keys to the successful cross-examination of 
any witness, and they are certainly of paramount impor-
tance when cross-examining a treating physician. The 
ideal cross-examination of a treating physician should 
yield substantive information favorable to the defense, 
expose vulnerabilities in the plaintiff’s claims, and 
will frequently reveal weaknesses in the foundation or 
breadth of the physician’s opinions. 

Preparation
Young scouts and trial attorneys alike are well served 

if they adhere to the familiar maxim to “be prepared.” 
The critical issue, however, is how best to prepare for 
the cross-examination of a treating physician. In general 
terms, preparing for such is no different than prepar-
ing for the cross-examination of any other witness. The 
goal is to gather, organize and digest as much relevant 
information as possible. Then, you must winnow that 
information, fi rst into topics or themes, determine those 
that are helpful to the defense, limit the number of topics 
to an effective number, then reduce that information into 
question format so that it bolsters your theme. 

Preparation for cross-examination of a treating physi-
cian, like any other expert, requires increased scrutiny, 
time, effort and thought. Unlike most lay witnesses, 
however, topical research materials and information 
regarding the treating physician’s qualifi cations, such as 
his professional history, records, publications and prior 
testimony, are usually more readily available, and can 
provide a bounty of information when preparing for his 
or her cross-examination. The best resource available 
is often the defense’s own examining physician, who 
should be consulted to guide you through the medical 
issues and opinions, and direct you to other appropriate 
resources. 

Determine what the plaintiff’s attorney is likely to 
elicit from the physician on direct examination. In fed-
eral district court, you will usually have the deposition 
transcript of the treating physician, and should start by 
reviewing the strengths and weaknesses of the testimony. 
In New York State courts, expert depositions are prohib-
ited so the available materials require even greater scru-

The Defense Attorney’s Guide to Effective
Cross-Examination of the Plaintiff’s Treating Physician 
By Matthew J. Larkin and Michael Oropallo
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evidence. Yet, these techniques must be honed to deal 
with a knowledgeable and prepared professional, who 
has probably testifi ed in the past and is committed to the 
propriety of his treatment and validity of his opinions. 

Determine whether you want to cross-examine the 
witness. When it comes to a plaintiff’s treating physi-
cian, the answer to that question is invariably “yes.” You 
do not want to leave the jury with the impression that 
the medical issues are not subject to dispute. If, during 
trial preparation, you fi nd yourself leaning toward not 
conducting a cross-examination of the plaintiff’s treating 
physician, you should reconsider your settlement posi-
tion or attempt to move the case into alternative dispute 
resolution. One instance in which you may not want to 
cross-examine the treating physician is when you have a 
strong liability defense and want to focus the jury on the 
liability issues. This a dangerous course, however, and 
should generally be avoided. Another scenario where you 
may not want to conduct cross-examination of a treating 
physician is when you have a strong cross-claim against a 
codefendant. In that case you want the jury to be focused 
on the dispute between the plaintiff and the codefendant. 
You should, nonetheless, prepare a cross-examination of 
the treating physician in the event the codefendant’s at-
torney also decides not to cross-examine the physician. 

Set the tone. In most cases, a treating physician 
should be treated differently than a hired expert who has 
had little contact with the plaintiff. Generally, a treating 
physician will not exceed the scope of his expertise and 
will concede points that should be conceded. Remember, 
it is your examining physician who will testify later dur-
ing the defense case that has had minimal contact with 
the plaintiff and has been hired to provide an opinion. 
If you focus your cross-examination on issues such as 
compensation and patient contact, you are laying the 
foundation for the plaintiff’s attorney’s summation when 
he turns those points against your examining physician. 

Avoid minutiae when addressing the physician’s 
qualifi cations. If the treating physician has ventured too 
far from his fi eld or has had disciplinary actions against 
his license, address his qualifi cations at the outset of the 
cross-examination. Other issues such as hospital privileg-
es, malpractice settlements, board certifi cations and resi-
dencies in particular disciplines are appropriate to raise, 
but should be given limited attention and should not 
be mentioned at all if your own expert does not possess 
the qualifi cations that the treating physician is allegedly 
lacking. Most people who sit on juries like and respect the 
physicians they come in contact with during their daily 
lives and attempts to diminish a physician’s testimony 
at trial by concentrating on trivial issues will usually be 
ineffective. 

Elicit helpful testimony. As a general rule of cross-ex-
amination, you should try to extract testimony that sup-
ports the defense position or corroborates a disputed fact. 

Gather potential impeachment materials. This may 
include any publications authored by the treating physi-
cian and transcripts of his prior testimony. Regarding 
publications, a good place to start is with the treating 
physician’s resume or curriculum vitae, but that should 
only be the start—do not end there. Also, do not assume 
the physician has listed all of his publications, or that 
her resume is up to date. Do your own research. Contact 
attorneys in your fi rm who may have experience with the 
plaintiff’s attorney or the treating physician, and reach 
out to your colleagues in the defense bar who may be 
willing to share their knowledge with you as well. Get-
ting your hands on prior testimony can be invaluable for 
cross-examination. 

Interview the treating physician if you can. This is 
perhaps the best method of preparing for cross-exam-
ination, but is often the most underutilized. There is a 
common law tradition of conducting ex parte interviews 
of a plaintiff’s treating physicians. The Health Insurance 
Portability and Accountability Act of 1996 (“HIPAA”) 
has not abrogated that custom, but has imposed some 
procedural restrictions. See Arons v. Jutkowitz, 9 N.Y.2d 
393 (2007). Under Arons, a plaintiff can be compelled to 
provide an authorization permitting an ex parte interview 
of the treating physician. This does not mean, however, 
that the physician must speak to you. You may, however, 
be pleasantly surprised to fi nd that the treating physician 
is willing to discuss his treatment with you and may offer 
insights that are not apparent from the medical records 
and reports. 

Subpoena the treating physician’s fi le to the court-
house. You may fi nd that the physician has not disclosed 
his complete fi le pursuant to authorizations processed 
during the discovery phase of the case, or that may have 
been “scrubbed” in advance. You may also uncover cor-
respondence between the physician and the plaintiff’s at-
torney that provides good fodder for cross-examination. 
If the treating physician fails to abide the subpoena, you 
may even be able to cross-examine him before the jury 
on the fact that he sought to evade a legal obligation. In 
any case, having the treating physician’s complete fi le 
in your hands before cross-examination is invaluable, 
and the best method to accomplish that goal is to issue a 
subpoena. Under HIPAA, you will be required to provide 
an updated authorization for service with the subpoena, 
which plaintiff’s attorney should normally provide in 
advance of trial to allow you to obtain updated medical 
records. 

Conducting the Cross-Examination 
The basic cross-examination techniques should not be 

swayed by the type of witness in the chair. Like any other 
witness, you need to assert control over a treating physi-
cian by setting the tone, asking leading questions, confi n-
ing the witness’s answers and, if appropriate, impeaching 
the testimony through prior inconsistencies or extrinsic 
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nation. Upon taking a history and conducting a physical 
examination, the treating physician will have formulated 
a plan of action. After these facts have been established 
before the jury, the treating physician should admit that if 
the history is inaccurate or the plaintiff failed to perform 
to his full ability during testing, than the diagnoses and 
plan of action are not accurate as well. 

Impeach the treating physician with prior incon-
sistencies and omissions. Although you may fi nd that 
a softer touch is most effective when cross-examining a 
physician, there are times when a direct confrontation is 
appropriate and necessary. If the physician has affi rma-
tively contradicted his own records, he should be con-
fronted with the inconsistency. Similarly, if the treating 
physician has embellished or expanded his opinions, he 
should be challenged with omissions in his fi le. Unlike 
other witnesses, a treating physician is obliged to keep 
complete records and should acknowledge that all rel-
evant information regarding the treatment of the plaintiff 
is recorded in his fi le. If the physician deemed the mate-
rial important, it was recorded. If it is not recorded, that 
means it was not important to the care. Once these facts 
are confi rmed, question the physician on the omissions. 
Finally, if the physician’s opinions differ from diagnostic 
tests or opinions of other treating physicians, confront 
him with those discrepancies as well. Be careful, however, 
to keep control and do not to allow him to explain away 
the differences or expose your lesser knowledge of the 
medical issues. 

Closing Thoughts
The testimony of the plaintiff’s treating physician 

may be the seminal event in the trial. It is the plaintiff’s 
opportunity to reconcile his complaints and claims with 
purportedly objective proof. A well prepared defense at-
torney with an organized and focused cross-examination 
can turn the physician’s testimony to the advantage of the 
defense, using plaintiff’s own treating physician to under-
mine some claims and neutralize others. Oftentimes this 
testimony, more than any other in the case, will determine 
who will prevail at trial.
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York, where he specializes in complex tort litigation. 
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degree from Ohio Northern University College of Law 
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In many instances the treating physician’s fi le will con-
tain entries that are supportive of the defense arguments 
or are merely innocuous but will appear to support your 
arguments to the jury. For instance, most surgeons will 
testify that the surgery they performed was successful, at 
least in part. Unless mentioned in the surgical note, the 
surgeon should also testify that there were no complica-
tions during surgery. Where there has been extended 
treatment, the treating physician’s records often show 
improvement in the plaintiff’s condition over time. Plot 
those entries out chronologically before the jury. Focus 
on activities that the plaintiff can still perform despite the 
injury. For example, if the record does not contain any 
restrictions on driving, establish that the plaintiff is still 
able to drive a car. If there is an issue with the plaintiff’s 
compliance with medical advice, bring out any missed 
appointments or failure to follow medical directives. The 
overall focus should be to lay the groundwork for your 
examining physician’s testimony. Establish the points 
that the two physicians agree upon. For instance, if the 
treating physician has documented full range of motion 
in the plaintiff’s back and your examining physician 
is going to testify to that same fact, bring it out during 
the cross-examination. If you do not have an examining 
physician to testify for the defense, you will still want the 
jury to hear the testimony that supports your summation 
arguments. 

Expose the limits of the physician’s knowledge. In 
most cases, the treating physician will be a specialist such 
as an orthopedic surgeon or neurologist who did not 
treat the plaintiff prior to the accident. Establishing the 
lack of a baseline may be a critical issue. For example, if 
the plaintiff is a laborer with limited range of motion in 
his shoulder, establish that the physician does not know 
the plaintiff’s pre-accident range. If the plaintiff has had 
prior injuries to the same body part, and those records 
are not within the physician’s fi le, establish that the treat-
ing physician was unaware of the prior complaints and 
treatment. Testimony that reveals the treating physician’s 
lack of information is frequently the strongest evidence 
to discredit the plaintiff’s claims.

Reveal the treating physician’s reliance on the plain-
tiff’s history, complaints and test responses. Virtually 
every treating physician will testify that a history was 
obtained from the plaintiff at the outset of the treatment 
and this history is based upon subjective complaints 
made by the plaintiff. You should be able to elicit tes-
timony that the treating physician assumed that the 
plaintiff provided accurate information and disclosed 
all prior injuries and ailments. After taking a history, 
the treating physician should have performed a physi-
cal examination in which both objective and subjective 
tests were performed. You should be able to draw out 
testimony that the treating physician relied on the fact 
that the plaintiff was giving his full effort during testing. 
The treating physician should also acknowledge that his 
diagnoses were based on the history and physical exami-
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Ordinarily, the materiality of a representation or 
omission is for the jury to determine. But where the evi-
dence concerning the materiality is clear and substantially 
uncontradicted, the matter presents a question of law for 
the court.9 

The insurer’s burden of proof is not satisfi ed by con-
clusory self-serving affi davits of the insurer’s employees 
that the policy would not have been issued.10 “To estab-
lish materiality of misrepresentations as a matter of law, 
the insurer must present documentation concerning its 
underwriting practices, such as underwriting manuals, 
bulletins or rules pertaining to similar risks, to establish 
that it would not have issued the same policy if the cor-
rect information had been disclosed in the application.”11 
Additional evidence of materiality include: affi davits 
of underwriters stating that the carrier would not have 
issued a policy if the risk was accurately disclosed; cop-
ies of emails and correspondence declining coverage to 
similarly situated insurance applicants; and copies of 
disclaimer letters sent to similarly situated insureds mak-
ing similar claims.12

The degree to which omissions rise to the level of a 
material misrepresentation suffi cient to allow an insurer 
to void a policy varies depending upon the nature of the 
insurance and the reason for the omissions. For example, 
maritime insurance is subject to the doctrine of uberrima 
fi des under which the parties to the insurance contract 
owe each other the highest degree of good faith. The 
doctrine requires the insured to disclose to the insurer all 
known circumstances materially affecting the risk to be 
insured. The standard for disclosure under this doctrine 
is an objective one. The relevant inquiry is whether a 
reasonable person in the insured’s position would know 
that the particular fact is material, i.e. whether the fact is 
something that would have controlled the underwriter’s 
decision to accept the risk.13 Reinsurance is another area 
that has been held to require “utmost good faith“ on the 
part of insurance applicants who must disclose all facts 
materially affecting the risk of which it is aware and the 
reinsurer has no reason to be aware.14

Generally, though, an applicant for insurance has no 
duty to voluntarily disclose information material to the 
risk about which the underwriters never asked.15 The 
insurance applicant has the right to suppose that when an 
insurer inquires as to certain matters the insurer “con-
siders all others to be immaterial, or that he assumes to 
know or waives information in regard to them.”16 Thus, if 

Good faith and fair dealing are the bedrock of valid 
contracts, including insurance policies. As an inducement 
to issue a policy, the insurer relies upon the prospective 
insured’s complete, accurate and truthful disclosure in its 
insurance application so that it can determine whether 
to accept the risk in consideration for a commensurate 
premium. In turn, the insured expects that the insurer will 
act in good faith when claims are presented. This is not to 
say that the respective parties will gladly undertake their 
contractually assumed duties when called upon to do so. 
When claims arise an insured may fi nd that the insurer 
will scour not only the policy but also the insurance ap-
plication in search of inaccuracies or omissions, whether 
intentional or not, to avoid coverage.

Insurance Law § 3105 permits insurers to void poli-
cies ab initio where there is a “material” misrepresentation 
in the insurance application.1 The insurer’s statutory right 
of rescission is based upon the contract law principle that 
a party who discovers that he has been induced to enter 
into a contract by fraud may elect to rescind the contract.2

An insured’s misrepresentation in an insurance ap-
plication is not to be confused with a breach of warranty. 
In contrast to a representation that an insured may make 
in an insurance application—a pre-contract event—a 
warranty is a condition precedent to coverage contained 
within the policy itself or is incorporated by reference into 
the policy.3 Except for maritime policies which are held to 
a higher standard, a breach of warranty will only defeat 
coverage if it materially increases the risk of loss, damage 
or injury.4

Materiality of a different type is at issue when deter-
mining an insurer’s right to void a policy ab initio under 
Insurance Law § 3105, i.e. whether the misstatements or 
omissions5 in the insurance application are “material.”6 
“A fact is material so as to avoid ab initio an insurance 
contract if, had it been revealed, the insurer or reinsurer 
would either not have issued the policy or would have 
only issued it at a higher premium.”7

Where there is some ambiguity as to whether a state-
ment in an insurance application constitutes a misrepre-
sentation, the insured is entitled to have its answers con-
strued with the greatest liberality in its favor.8 But even if 
there is no ambiguity and it is clear that the insured made 
a misrepresentation in the insurance application, this 
alone does not resolve whether the policy may be rescind-
ed. Again, the misrepresentation must be “material.”

When First We Practice to Deceive:
Misrepresentations, Mistakes and Omissions in the 
Insurance Application 
By Reed Podell
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by the broker will be imputed to the insured because 
the insurance broker is generally regarded as the in-
sured’s agent.30 But even where the agent is the agent of 
the insurer and he knows the application contains false 
statements, the insurer may still avoid coverage because 
the insured certifi ed the correctness of the application by 
signing it.31

Inasmuch as an applicant certifi es the correctness of 
the application and has the duty to accurately complete it, 
neither the insured’s failure to read nor inability to read 
the application is a defense.32 Material misrepresentations 
made by non-English speaking insureds are not excused 
by their language barrier because they are expected to 
have someone read and explain the entire completed ap-
plication to them.33

If a policy is void ab initio due to the insured’s mate-
rial misrepresentation, the insured cannot assert rights 
under the policy because the policy is treated as though 
it never came into existence.34 And so it is no defense in 
an action for rescission to assert that the insurer failed to 
timely disclaim or prove willful misrepresentations (as 
may be required under certain policy terms) because such 
terms are in a voided, non-existent policy and coverage 
cannot be created where none existed.35 

There is, however, an exception. Since a policy that 
has been rendered void is treated as though it never 
existed, it would seem logical that no coverage would 
then extend to additional insureds because the additional 
insured is an “insured” under a non-existent policy. Alas, 
this is not so. When a policy is rendered void because of 
the named insured’s material misrepresentation in pro-
curing it, insurers have to afford coverage to additional 
insureds because each additional insured must be treated 
as though they were issued their own policy.36

Just as an insurer cannot rescind as to all insureds, 
it cannot rescind as to all types of insurance policies in 
the face of an insured’s material misrepresentation or 
concealment of a material fact. Automobile and work-
ers’ compensation policies cannot be cancelled ab initio 
because governing statutes require prospective notice of 
cancellation.37 Public policy mandates that these policies 
can only be cancelled prospectively because the procure-
ment of these policies is compelled by statute and the 
existence of this coverage is of concern to others beyond 
the insurer and insured38 (though this latter rationale 
would seem applicable to all policies providing coverage 
for third party claims).

Even though these types of policies cannot be rescind-
ed ab initio, this does not mean that an insurer is without 
recourse where it can be shown that the insured made a 
fraudulent misrepresentation in the insurance applica-
tion (as opposed to an innocent material misrepresenta-
tion). For example, the insurer can raise as an affi rmative 
defense the insured’s fraud as a bar to recovery where 

the insurer never asks and the insured makes no repre-
sentation as to a particular fact then the non-disclosure of 
the fact will not void the policy unless the concealment 
is fraudulent.17 On the other hand, if the concealment of 
information is fraudulent then the omission may result in 
the policy being rescinded.18

For an insured’s non-disclosure to be fraudulent the 
concealment must be in bad faith with intent to mislead 
the insurer. The concept of “concealment” applies to 
insurance applications generally and is similar to the 
higher standard of uberrima fi des applicable to maritime 
policies, with the key distinction that it also has a mens 
rea element. “Concealment is the designed and intention-
al withholding of any fact material to the risk which the 
assured in honesty and good faith ought to communicate 
to the underwriter.”19 If the insured knows of some fact 
that in good faith he knows would infl uence the under-
writer’s decision to issue the policy, the insured is obli-
gated to disclose that fact even if not asked.20 Mistake or 
oversight will not suffi ce; the insured’s intent to deceive 
must be willful.21 But if there is no fraud, the applicant 
can remain silent as to many matters about which the 
insurer never asked.22 

To void the policy, concealment alone is not enough. 
The concealed fact must be “material.” Meaning, the un-
derwriter would have refused to accept the risk and issue 
the same policy for the same premium if the information 
had been disclosed.23 Nevertheless, though a fact may 
be material an insured may have no obligation to reveal 
it, such as where the insurer can obtain certain informa-
tion from sources other than the applicant or by inspec-
tion, or where conditions are so patent that no inquiry is 
necessary.24

If an insurer makes inquiry, an insured must provide 
a truthful response and has a duty to review the entire 
application and correct any incorrect or incomplete 
answers.25 However, in at least one case the insurer was 
not permitted to rescind the policy where the insured 
left blank 20 questions in the application relating to the 
nature of its business and the insurer failed to investigate 
but instead accepted the application, issued the policy, 
and collected premiums.26

Omissions or misstatements in the insurance applica-
tion do not have to be intentional to result in rescission; 
they can be innocent. 27 The insured does not even have 
to be the one who makes the misrepresentation. Misrep-
resentations by those acting on behalf of the insured, like 
insurance brokers, will be imputed to the insured.28

Misrepresentations in an insurance application are 
imputed to the insured because: the signer of a contract 
is bound to its terms regardless of whether he or she read 
them; the insured has a duty to read the entire applica-
tion and correct any incorrect or incomplete answers;29 
and misstatements in the insurance application made 
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on those same grounds.48 This statutory scheme enables 
an insurer to prospectively cancel a policy after receiving 
a claim against a fraudulently obtained policy—thereby 
cutting off its exposure on any other claims that might 
arise during the remainder of the policy period—and then 
seek a judicial declaration to rescind the policy ab initio to 
avoid coverage for the claim already asserted.

It is of utmost importance that the insurer make 
claimants (and others interested in the outcome) parties to 
the declaratory judgment action for rescission, thereby en-
suring that the judicial determination has collateral estop-
pel or res judicata effect upon third-parties as well as the 
insureds.49 Equally important is that the insurer refunds 
the collected insurance premiums upon rescission.50 If it 
doesn’t, the insurer risks ratifi cation.

Ratifi cation may result and defeat even a valid claim 
of material misrepresentation or fraud if the insurer does 
not promptly act to rescind after learning of a basis to do 
so.51 Under contract principles, it is settled that a con-
tracting party may not rescind “if, after knowledge of the 
fraud, he affi rms the contract by accepting a benefi t under 
it.”52 Therefore, the insurer must rescind and refund 
premiums promptly after it learns of the material mis-
representation, otherwise the insurer will be deemed to 
have ratifi ed the policy thereby affecting an estoppel and 
waiver of the right to rescind ab initio. 

“When determining ratifi cation, the key factors are 
whether the party silently acquiesced in the contract or 
rather promptly interposed his objections upon discover-
ing the basis for the claim of rescission.”53 An insurer’s 
ratifi cation can result from its issuance of the policy, con-
tinued acceptance of premiums, or prolonged retention of 
premiums after learning of the facts necessary to declare 
the policy void.54 Other factors to consider in determin-
ing whether an insurer’s acceptance of the premium gives 
rise to a waiver or estoppel include:

whether the insured was billed by the 
insurer or merely its general agent; 
whether the insurer had served notice 
of its election to rescind the policy at the 
time it accepted the premium; whether 
the insurer’s receipt of the premium 
was inadvertent or intentional; whether 
retention of the premium was permanent 
or temporary; and whether the premium 
was returned within a reasonable time 
after the payment came to the attention of 
responsible offi cials of the insurer.55

Ratifi cation is the death knell of rescission. An in-
surer cannot subsequently rescind once there has been 
a ratifi cation of the policy no matter how misleading or 
fraudulent the insured was in completing the application 
for insurance.56

the insured makes a fi rst party claim or seeks to establish 
coverage in a declaratory judgment action.39 Also, an 
insurer that becomes obligated to pay an injured third 
party under a fraudulently obtained policy can bring suit 
against its insured for damages the insurer had to pay as 
a result of the insured’s fraud.40 To prevail on that fraud 
claim the insurer must establish the insured’s mens rea, 
showing that the insured acted with a willful intent to 
deceive and did not merely make a mistake or oversight 
in fi lling out the insurance application.41

One familiar misrepresentation in commercial 
general liability insurance applications is an insured’s 
inaccurate description of its business operations. Whether 
inadvertent or intentional (i.e., to secure coverage for 
a reduced premium), insureds engaging in a high risk 
business activity may instead represent to insurers that 
they engage in a different, less-risky enterprise or be 
vague in their descriptions, such as describing them-
selves as a “general contractor” rather than a “demolition 
contractor.”42 

This scenario tends not give rise to an insurer’s at-
tempt to void a policy, however. Generally, where an 
insured’s actual activities differ from its identifi ed “busi-
ness classifi cation” in the policy, the issue presented to 
the court is whether the activity falls within the scope of 
coverage and/or is excluded from coverage.43

Nevertheless, where the insurer seeks to void the 
policy because the insured may have misrepresented 
the nature of its business in its application, the insurer 
will have a duty to defend so long as there is a reason-
able possibility that an underlying claim falls within the 
insured’s identifi ed business classifi cation in the policy.44 
On the other hand, where claims arise from an insured’s 
engagement in business activities that were not disclosed 
in the insurance application and the insurer proffers 
evidence that it does not write coverage for the type busi-
ness that the insured actually engages in, the policy can 
be declared void ab initio.45 

Insurers’ attempts to void policies ab initio are subject 
to different time frames. Before a claim is made, an in-
surer can rescind a policy ab initio by notice, i.e., without 
a judicial determination.46 After a claim is asserted, the 
parties’ positions are changed and so rescission by notice 
will then only be effective prospectively. Once a claim is 
asserted an insurer must seek a judicial determination to 
accomplish a rescission ab initio. 

The prospective cancellation and retroactive re-
scission of policies are expressly contemplated by the 
Insurance Law. For example, Section 3426 addresses 
commercial risk, professional liability and public entity 
insurance and it provides for prospective-only cancella-
tion of policies for fraud or material misrepresentations 
in obtaining coverage. 47 However, a later provision of 
that same statute preserves an insurer’s right to rescind 
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