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A Message from the Section Chair

Greetings:

What a pleasure to
greet you as you receive the
second edition of our Senior
Lawyer newsletter. A full
year has now elapsed since
our Section was sanctioned
by the State Bar Association
and we are busy pursuing
our mission. With nearly
1,200 members, we are
becoming more mature and
influential month by month.

Our Fall Meeting, held jointly with the Elder Law Sec-
tion at the Sagamore Resort at Bolton Landing, N.Y., was
filled with useful programming (including an opportu-
nity to meet with a life coach) and afforded us an initial
opportunity to socialize a bit. Our eleven committees
have been engaged in “doing their thing.” Their names
tell their story, e.g., Age Discrimination, Law Practice
Continuity (of special value to sole practitioners in event

of death or disability), Technology (with emphasis on the
needs of seniors), Retirement Planning and Investments,
Pro Bono (opportunities for seniors to remain engaged
and to become “Emeritus Attorneys” with no OCA
registration fee and no MCLE obligation under the Chief
Judge’s new rule), and Quality of Life (addressing social
activities, discounts, useful Web sites, mentoring and
other helpful services).

At the Association Annual Meeting at the Hilton New
York our Section met on January 29. Approximately 100 of
our members attended a program dealing with long-term
care and investments, followed by a wine and cheese
reception. Plans are under way for the remainder of 2010.
Be a part of them! Check our Senior Lawyer page on the
NYSBA Web site at www.nysba.org/sls and the signifi-
cant quantity and quality of useful articles, Web sites,
webinars, seminars and other valuable material posted
there. I hope we can meet to get acquainted at one of our
upcoming events.

Justin L. Vigdor

About the Senior Lawyers Section

As people are living and working longer, the definition of what it means to be a senior continues to
evolve. The demographics affect us all, including lawyers. In July of 2006, the New York State Bar Associa-
tion formed a special committee to recognize such lawyers and the unique issues that they face. As the result
of the work of this committee, the House of Delegates approved creation of the first Senior Lawyers Section
of the New York State Bar Association.

Lawyers who are age 55 or older have valuable experience, talents, and interests. Many such senior law-
yers are considering or have already decided whether to continue to pursue their full-time legal careers or
whether to transition to a new position, a reduced time commitment at their current position and/or retire-
ment from a full-time legal career. Accordingly, the Senior Lawyers Section is charged with the mission of:

= Providing opportunities to senior lawyers to continue and maintain their legal careers as well as to
utilize their expertise in such activities as delivering pro bono and civic service, mentoring younger
lawyers, serving on boards of directors for business and charitable organizations, and lecturing and
writing;

= Providing programs and services in matters such as job opportunities; CLE programs; seminars and
lectures; career transition counseling; pro bono training; networking and social activities; recreational,
travel and other programs designed to improve the quality of life of senior lawyers; and professional,
financial and retirement planning; and

= Acting as a voice of senior lawyers within the Association and the community.

To join this new NYSBA Section, see page 57 for a Membership Application,
go to www.nysba.org/SLS or call (518) 463-3200.
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A Message from the Editors

In this, the second is-
sue of The Senior Lawyer, it
is my turn to express some
thoughts on what a senior
lawyer is or could be.

To be a senior is to be
the B. M. O. C. (Big Man on
Campus). As a senior, you
are the most important per-
son, because others consider
you have reached the pin-
nacle of your career. You are
generally looked up to for
your accomplishments and
sought after for your sage advice regarding life and the
law. As a Senior Court Attorney, | thought that | was at
the peak of my career. However, there were higher titles
to achieve such as Associate Attorney and Principal At-
torney. In the New York State Bar Association, the Senior
Lawyers Section is the peak of membership. Therefore,
be proud to join the ranks of the Senior Lawyers Section,
if you are eligible, and enjoy all that the title carries with
it. As senior lawyers, we have goals to achieve. Now
that some of us are retired or semi-retired, our lives and
careers take a different course. We set out in yet another
direction for the remainder of our lives. Hopefully, this
new era will be as worthwhile as our earlier years.

Willard H. DaSilva

Having served as a director of the Legal Aid Society
for several decades, | have discovered how rewarding it
is to do pro bono legal work for the less fortunate of our
society. We all have talents in various fields of law. At this
stage of our lives, it would be a wise and generous use of
these talents to donate them to assist those unable to af-
ford needed legal services.

Recently, the very first Pro Bono Week celebration
was held at the Court of Appeals for the State of New
York at Albany. Many communities in the state celebrated
the week by providing various pro bono programs. In
Oneida County, a local law firm and the County Bar Asso-
ciation sponsored the presentation of To Kill a Mockingbird.
The movie was about a pro bono attorney, Atticus Finch,
who donated his time and talents as a trial attorney in the
defense of Tom Robinson, an alleged rapist. Tom was a
black man in the South, accused by a white man and his
daughter. No doubt many of you are familiar with this
classic civil rights film. The movie was presented at the
Stanley Theater, a performing arts theater in Utica, New
York. In the morning, the movie was shown to area high
school students free of charge. Approximately 600 teenage
children attended the performance from all over central
New York. That evening, the general public was invited
to attend a showing of this classic film, also free of charge.

During this Pro Bono Week,
many attorneys donated their
services to assist area veter-
ans with their various legal
problems.

The Second Annual
Pro Bono Week will be an-
nounced in the Fall of 2010.
I would urge any readers of
this message to promote such
programs to make people
aware of the pro bono con-
tributions made by the legal
profession.

Donald J. Snyder

There are so many ways to contribute your services in
the cause of pro bono legal representation and education.
It would be outstanding if each senior considered becom-
ing involved in his or her local Legal Aid Society office. In
Oneida County, some of our retired judges and attorneys
donate a portion of their time each week to the staffing
of the Legal Aid office. They answer telephone questions
and interview potential clients. When invited, they speak
at schools and community organizations about Legal Aid
services, as well as the legal profession in general. Our
local Bar Association also promotes a telethon program
known as “Legal Line.” Area residents are able to call
approximately 50 attorneys with any legal question. No
client/attorney relationship is established by these calls,
but a great deal of free legal advice is provided to the lo-
cal residents.

If you have expertise in the income tax field, you
might help individuals with the preparation of their Fed-
eral and New York State income tax returns. You could
volunteer to assist individuals in drawing their last will
and testament, powers of attorney, living wills and health
care proxies.

There are so many less fortunate people who need
our legal expertise. As senior attorneys we can now
provide free service to the needy in our communities. The
rewards might be far greater than the payments received
from fees for the same services provided in private
practice. It has often been said that the more you give,
the more you receive. By being giving seniors, we might
receive as individuals the rewards of giving and our
profession might receive a needed boost in its reputation
among the public at large.

On behalf of myself and my co-editor, Willard H.
DaSilva, | encourage each of you to join the Senior
Lawyers Section of the New York Bar Association. Some
attorneys who reach the age of 55 and beyond do not
want to be considered old or done with lawyering. On
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the contrary, you can be a tremendous asset to the legal
profession.

For the first time in the history of our country,
members of four generations are serving in the same
workforce together. Sometimes, the younger generations
may not understand communications written to them in
cursive writing. Likewise, the older generations might
not understand the twittering messages sent to them.
Nonetheless, all members of these four generations are
necessary in a smooth-running organization. People are
living much longer, and they find themselves in better
health. They may have need of additional income due
to the challenges of a less robust economy. For whatever
reason, we all have something to offer to one another.
The point I’ve been trying to make is that you’re never
too old to be of service and to be vital in our society.
Becoming a member of the Senior Lawyers Section of the
New York State Bar Association will not have a negative
effect on your talents and abilities. Rather, it will provide
you with a forum to present your thoughts and ideas for
the rest of the bar members. Some of the members of the
Senior Lawyers Section are also members of the Young
Lawyers Section, because they may be recently admit-
ted to practice law. Please consider joining our growing
ranks. We are fast becoming one of the largest sections of
the New York State Bar Association.

As my co-editor Bill pointed out in our first edition,
“To make this magazine most helpful to you, your input
is needed. Comments good or bad are earnestly solicited
to help make this link between the Section and you a two-
way street, with feedback from you. If there is something
you like, say so—so that we may provide more of that
kind of article. Conversely, if you have a negative criti-
cism, please speak up so that we may make this maga-
zine what you want it to be. We would like you to look
forward to each issue. We can make that happen—but
only with your help. If you have a penchant for writing,
submit your articles and comments to us. This is your
magazine, and you have the opportunity to have your
thoughts published, not just for your sake but for the
benefit of the rest of us. So let us hear from you.”

I have written this column for my co-editor, Willard
H. DaSilva, and myself. In the next issue it will be his turn
to express our thoughts and opinions in this space.

Donald J. Snyder, on behalf of my co-editor,
Willard H. DaSilva, and myself

Request for Articles

If you have written an article you would like considered for
publication, or have an idea for one, please contact one of

The Senior Lawyer co-editors:

Willard H. DaSilva

DaSilva, Hilowitz

& McEvily LLP

585 Stewart Avenue, Ste. L-16
Garden City, NY 11530

(516) 222-0700
whdasilva@aol.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with biographical

information.

www.nysba.org/TheSeniorLawyer

Donald J. Snyder
Cosentino, Snyder & Quinn
379 W Main Street

West Winfield, NY 13491
(315) 822-4141
csqlaw@aol.com
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Lawyer, 96, Still Holding Chaos at Bay After 71 Years

Waterville’s Woodman Credits “Good Health and a Good Assistant”

By Courtney Potts

Richard Woodman has
been a lawyer for a long
time.

How long? Put it this
way—his daughter retired
from her law firm two weeks
ago as the Oneida County
Bar Association recognized
him for still working at his.

Woodman, 96, was
among several lawyers
honored at the association’s
holiday party earlier this
month for having been in
practice for more than half a
century.

Even now, with 71 years behind him, he said he’s still
not ready to quit.

“| feel that the practice of law is probably the most
honorable, necessary profession there is,” he said. “If
you didn’t have law and order, what would you have?
Chaos.”

Woodman said he still sees clients, attends mandatory
classes each year to keep up with changes in the law, and
serves on the board of at least one local charity.

He encourages young lawyers to do pro bono, or
volunteer, work to sharpen their skills and to give back to
the community.

“I’ve tried hard to be a good lawyer, a good person
and a good citizen,” he said.

Rent Was $25 a Month

The son of an accountant, Woodman grew up in New
Jersey and graduated from St. John’s College in Annapo-
lis, Md., in 1935. He worked in law offices during the day
to put himself through night classes at New York Law

Richard Woodman, at 96, still goes to the office every day.

School, and was admitted to
the Bar in 1938.

After moving to Water-
ville in 1942, Woodman made
just $30 per week. That was
okay, he said, because his
rent was only $25 per month.

A year later, he was
drafted into the U.S. Army.
Over the next three years,
he fought in the Philippines,
served in the Counter Intel-
ligence Corps in New Guinea
and went on to try cases as
a Judge Advocate General’s
Corps lawyer.

= -‘.-fJ

Returning home to his wife, Mildred, he set about
building a reputation as a skilled general practice lawyer,
and later specializing in real estate and estate work.

“| feel that the practice of law is probably
the most honorable, necessary profession
there is....If you didn’t have law and
order, what would you have? Chaos.”
—Richard Woodman

Today, the practice that Woodman and partner Wil-
liam Getman run in Waterville is one of the oldest in the
area, he said. It was founded in 1900 by the father of his
first employer—Ilawyer and former National Bank of
Waterville President Harold Fuess—and passed down
through the years to become Woodman & Getman.

The two have worked together since 1976, and Wood-
man credits “good health and a good assistant” with
much of his success.

associated.

Editor’s Note

When this newsletter is published, Richard S. Woodman will be approaching his 97th birthday in June 2010 and
72 years of active practice of the law. Thank you, Dick, for your years of service and for the 44 years we have been

Donald J. Snyder
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“I don’t work too hard,” he said of his current
schedule. “He (Getman) does most of the work now, but
I do go to the office every day, and I still have some old
clients.”

“He’s a Role Model”

For someone who doesn’t work too hard, Woodman
has quite a list of accolades.

Not only is he a former president of the Oneida
County Bar Association, he’s also a recipient of the
group’s highest honor—the Hugh R. Jones Award. The
prestigious award is presented each year to an attorney
who has provided outstanding service to the legal profes-
sion and community.

Michael Getnick—president of the state Bar Associa-
tion and a local lawyer with Getnick Livingston Atkinson
& Priore—said Woodman is highly regarded by the local
law community and that he would not hesitate to let the
elder counselor represent him.

The two first met almost 40 years ago when Getnick
moved to the area as a legal aid attorney in 1970.

“I doubt that many people who practice for 71 years
would be as active as he has been and continues to be in
the practice of law,” Getnick said. “He’s a role model as to
the ability to continue practice for those fortunate enough
to have the health and the mental acumen to keep it up.”

Woodman said many of the accomplishments that
made him “the most fortunate person” aren’t work re-
lated, however.

He and his wife were married for 63 years prior to her
death four years ago. He has two daughters, two grand-
children and three great-grandchildren, with another
great-grandchild expected next month.

This article originally appeared in the December 13, 2009 issue
of the Observer-Dispatch, published in Utica, N.Y., and is
reprinted with permission.

Are you feeling overwhelmed?

The New York State Bar Association’s Lawyer Assistance Program can help.

We understand the competition, constant stress,
and high expectations you face as a lawyer,
judge or law student. Sometimes the most
difficult trials happen outside the court.
Unmanaged stress can lead to problems
such as substance abuse and depression.

NYSBA's LAP offers free, confidential help.
All LAP services are confidential

and protected under section 499 of
the Judiciary Law.

Call 1.800.255.0569

lllll NEW YORK STATE BAR ASSOCIATION
~vssa LAWYER ASSISTANCE PROGRAM
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Introducing the New York State Attorney Emeritus Program

By Chief Judge Jonathan Lippman

New York’s lawyers have
a proud tradition of helping
those in need. It is in that spir-
it that the Court System has
created the Attorney Emeritus
Program, which is intended to
encourage retired attorneys to
volunteer their legal skills and
experience to help the grow-
ing number of New Yorkers
who cannot afford a lawyer.

I have long believed that
we should take better ad-
vantage of the valuable skills and experience of the many
thousands of senior lawyers who are retired or contemplat-
ing retirement in the near future. That is why the Admin-
istrative Board of the Courts, consisting of me and the
four Presiding Justices of the Appellate Division, recently
amended the attorney registration rules, effective January 1,
2010, to create a new option whereby attorneys who certify
on their attorney registration form that they are retired from
the practice of law but want to continue to practice law on a
pro bono basis may now register as “Attorneys Emeritus.”

In return for enjoying this unique status, Attorneys
Emeritus must agree to provide at least 30 hours annually
of pro bono legal services to low-income clients under the
auspices of qualified organizations, including legal services
programs, bar associations, and court-sponsored volunteer
lawyer programs. In order to be eligible, one must be a re-
tired lawyer in good standing who is at least 55 years of age
and has practiced law for a minimum of 10 years.

Upon enrolling in the Attorney Emeritus Program,
retired lawyers will be connected with organizations that
need pro bono lawyers in their area of the State. In most
cases, volunteers will provide legal advice and assistance in
a variety of civil and family law matters, including prepar-
ing petitions and other legal documents.

In designing this Program, we have tried to make it as
convenient as possible while addressing several issues that
senior lawyers traditionally cited as obstacles to engaging
in pro bono activity. For example, we have arranged for
malpractice insurance to be provided by the legal services
program that the senior attorney signs up for. In the case
of our many court-sponsored pro bono programs, volun-
teers will be covered by the defense and indemnification
provisions of Public Officers Law § 17. Attorneys Emeritus
will continue to be exempt from any mandatory continu-
ing legal education requirements as well as the biennial
$350 attorney registration fee. Finally, beyond the personal
satisfaction derived from aiding someone in need, Attor-
neys Emeritus will receive a special acknowledgment from
the Chief Judge and the New York State Bar Association

President upon completion of 60 hours of pro bono service
over a two-year period.

We are pleased to have the support and participation
of The Legal Aid Society and many other organizations
that are eager to make use of the skills of senior volunteers.
We will work with these programs on an ongoing basis to
make sure that retired lawyers enjoy a satisfying pro bono
experience and provide quality legal services to clients. We
are committed to providing appropriate training, mentor-
ing and supervision, offering a wide selection of pro bono
programs and opportunities around the state, and doing
the best job we can of connecting volunteers to meaning-
ful opportunities that match their areas of legal expertise
or interest. The Program will be administered by Deputy
Chief Administrative Judge Fern Fisher, who also serves as
the Director of the Unified Court System’s Access to Justice
Programs and has done an excellent job of encouraging
lawyer pro bono.

To kick off the Attorney Emeritus Program, | wrote a
letter to thousands of retired lawyers last month urging
them to become Attorneys Emeritus. It is important for
retired lawyers to know that they do not have to wait until
they receive their next attorney registration form to begin
participating in this Program. They may enroll now by
visiting our Web site at www.nycourts.gov and complet-
ing a short online form that both captures basic informa-
tion about volunteers and provides information about the
types of pro bono assignments that are available statewide.
Retired lawyers who have questions about the Attorney
Emeritus Program can call 877-800-0396 or email us at vol-
unteerattorneys@nycourts.gov.

It is clear to me already that this initiative has struck a
chord with senior lawyers who want to use their retirement
years in a way that contributes to the public good. | hope
that you will consider becoming an Attorney Emeritus and
volunteering your time and legal skills to help some of the
two million unrepresented New Yorkers who appear in
our courts each year—many of them poor and vulnerable
persons who need legal advice and assistance.

Jonathan Lippman was appointed Chief Judge of
the State of New York and Chief Judge of the Court of
Appeals by Governor David A. Paterson in January 2009,
and confirmed by the New York State Senate in February
2009. He presides over the State’s seven-member Court
of last resort and heads the State’s Unified Court System,
overseeing a court system with a $2.7 billion budget, 3,600
state and locally paid judges and over 16,000 non-judicial
employees in over 350 locations around the State. He re-
ceived his B.A. from New York University, from which he
graduated Phi Beta Kappa and cum laude, with a major in
Government and International Relations. He received his
J.D. from New York University School of Law.
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Workers’ Compensation: Take a Second Look

By John H. Snyder

Have you ever had a cli-
ent walk through your door
with a Workers’ Compensa-
tion question? Quickly you
tell them, “I do not do Work-
ers’ Compensation. They
speak their own language
in Workers’” Compensation
and | usually walk out more
confused then when | went
in.” Well, this article hopes
that you consider taking
that question. Of course,
you might need to do a little
background work first.

Workers” Compensation does have its own language.
However, it is not as difficult as it seems, especially if
you represent injured workers the system is designed
for. Under Section 21 of the Workers’ Compensation Law
several presumptions exist in favor of the injured worker.
As a wise person once told this pessimistic carrier at-
torney, “This is the “Workers’ Compensation system for a
reason.” That reason is to get benefits to injured workers
as quickly and easily as possible. As a result, the benefit
of the doubt goes to the claimant.

Since the system is set up for your success when rep-
resenting claimants, a little knowledge goes a long way.
If you are going to consider taking a case, a great place to
start is with the New York State Workers’ Compensation
Handbook. This text is updated every year and is writ-
ten by Ronald Balter from the claimant’s bar, and Ronald
Weiss, who typically represents employers and carriers.
This text is a quick resource to answer both basic and
more complex questions that might arise. Another excel-
lent resource is to attend a CLE. The Torts, Insurance and
Compensation Law Section is planning a seminar in late
2010 at multiple locations throughout the state.

The Workers’ Compensation Board Web site is also an
essential tool for anyone handling a Workers’” Compensa-
tion claim. This site can be found at www.wcb.state.ny.us.
This Web site has virtually all of the information neces-
sary to initiate a Workers’ Compensation claim with the
Workers” Compensation Board. One of the most impor-
tant links from this page is the Forms link located in the
center at the top of the homepage. After clicking on the
Forms page, you will find a complete set of all relevant
forms necessary at any stage of a Workers’ Compensation
claim. Most of these forms can be completed and submit-
ted electronically to the Board through this site.

Along the right side of the Workers’ Compensation
Board Web site are a number of links which can also be
very helpful. These include Board releases or subject
numbers which provide updates regarding many issues
that seem to change quite frequently at the Board in recent
times. In particular, procedural changes and physician
certifications are often updated through the Board release
link. Copies of the Workers’ Compensation Law and the
relevant regulations can also be found through the Laws
and Regulations link on this page. Insurance coverage can
also be verified through this page.

As mentioned above, forms are crucial to a successful
Workers’” Compensation claim. From an attorney perspec-
tive you want to make sure the Board knows who you are.
This allows you to access files online, get notices from the
Board and get paid when the time is right. R numbers are
the way the Board identifies representatives who appear
before them. R numbers can be obtained by utilizing the
New York State Workers’” Compensation Board Web site.
They can also be obtained through the mail by contacting
the Workers’ Compensation Board Office of Operations
at 100 Broadway, Room 402, Albany, NY 12241. Attor-
neys and licensed representatives can be placed on notice
without the existence of an R number. However, an R
number is required in order to obtain electronic access to
Workers” Compensation Board files. As noted above, all
matters before the Workers’” Compensation Board are es-
sentially electronic in nature. The Workers’ Compensation
Board no longer maintains paper files on newly indexed
claims. Any paper that is sent to the Board is scanned and
made a part of the electronic case folder, or ECF. One of
the nice advantages of the electronic case folder system is
the fact that it can be accessed from your own office at any
time. However, in order to obtain this access, an R num-
ber should be pursued and obtained. Once you have an
R number, it should be placed on all documentation filed
with the Board.

The next important document as an attorney is the
OC-400 Notice of Retainer. In order to be placed on notice
in a Workers’ Compensation claim, a Notice of Retainer
needs to be filed with the Board. If you have an R number,
it should be listed on the OC-400 form. If an attorney or
licensed representative is representing an employer, then a
form OC-406 should be filed. Typically, this only occurs in
uninsured employer cases.

What Does Your Client Need to Do?

In order to commence a New York State Workers’
Compensation claim, a C-3 should be filed. A C-3 is a very
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important document because it does satisfy the statute

of limitations for claim filing set forth in Section 28 of

the Workers’ Compensation Law. If the C-3 is not filed
with the Workers’ Compensation Board within two years
of an alleged injury, then there is a possibility that the
claim could be barred by the statute of limitations. The
C-3 has recently been modified and can be found under
the Forms link on the Board’s Web site. The C-3 is now
two pages long and comes with a HIPAA-related medical
release as well. The HIPAA medical release portion of the
form is known as Form C-3.3. This medical release should
be completed any time where the claimant has suffered
from a previous injury or illness that is similar in nature
to the injury claimed.

Now What?

Now that you have filed your Notice of Retainer and
C-3 claim form and you are waiting for a hearing from
the Board, your next step is to make sure that medical
evidence has been produced. Pursuant to the Board’s new
case assembling and case indexing procedures, a claim
will not be indexed and identified as ready for a hear-
ing until the form C-4 has been filed with the Board. It is
important to note that medical report forms, such as the
C-4, have also been recently updated and can be found
at the Board’s Web site. The traditional one-page C-4 has
been greatly enhanced and is required to be filed before
the Board will move forward with a claim. In general,
a narrative office note from a physician will be deemed
insufficient under the Board guidelines and therefore it is
very important that any physicians treating the claimant
understand that they should be utilizing the Board’s new
recommended forms.

Once a C-4 and C-3 have been filed, the claimant has
taken the necessary steps to move the case toward resolu-
tion before the Board. In a perfect world for you and your
client, the case will be accepted by the employer and
carrier through the filing of a form C-669. If the case is
accepted, then payment of medical treatment and indem-
nity benefits should commence. If a case is not accepted,
then the carrier and employer should file a form C-7
indicating a controversy. A Notice of Controversy will
trigger the Board’s new streamlined adjudication process,
or Rocket Docket.

In some situations, the carrier may not take any ac-
tion. In fact, under the Board’s current case assembling
and indexing guidelines, it is possible that where a claim-
ant files a C-4 and a C-3 and the employer and carrier
file no documentation whatsoever, the case may not be
scheduled for a hearing unless some additional action is
taken by the claimant. Based on recent activity before the
Board, it appears that where an employer and carrier take
no action whatsoever in terms of filing a C-669 or a C-7,
cases may not be indexed by the Board as they tradition-

ally have been in the past through the use of a form EC-
84. Until an EC-84 Notice of Indexing is filed, the carrier
technically is not required to file a C-7. Once an EC-84

is filed with the Board, the carrier has 25 days within
which to file a Notice of Controversy. Failure to properly
file the C-7 may lead to penalties and the waiver of some
defenses under Section 25(2)(b) of the Workers’ Compen-
sation Law. However, the Board is now filing Notice of
Case Assembly forms rather than Notice of Indexing in
many cases. If a Notice of Case Assembly form is filed in
one of your claims and the carrier is not responding with
either a C-669 or a C-7, a Request for Further Action may
be a necessary step to move the case toward resolution.

A Request for Further Action from a claimant is known

as form RFA-1. This form can also be found through the
Board’s Web site in the Forms link. This is another form
that is being updated by the Board as it moves toward
more administrative filings. This form allows a party

to request a hearing before the Board by informing the
Board and all parties of outstanding issues that may exist.
Monitor your file closely. Although a hearing is requested
the Board may act administratively with a Proposed Deci-
sion. Review these Proposed Decisions carefully because
if you do not object within 30 days, they become final and
are not subject to appeal.

Controverted Claims

If a claim is controverted through the filing of a form
C-7 by the employer and carrier, it is very important that
the parties become familiar with the new requirements
and timeline under the Board’s streamlined adjudication
process, or Rocket Docket. This timeline can also be found
on the Board’s Web site.

One of the new requirements for all attorneys in-
volved in a controverted claim is the completion of form
PH-16.2. This form is a pre-hearing conference state-
ment. The goal of this form is to identify and limit issues
in controversy as the case moves through the shortened
litigation process. This form is due 10 days in advance of
a pre-hearing conference. Since the pre-hearing confer-
ence is designed to be scheduled within 20 days of the
filing of a C-7, obviously the time period within which
to file this document is extremely short. The time period
should be watched closely since it carries significant
penalties. If the employer and carrier fail to properly file
a pre-hearing conference statement, it can result in the
waiver of all defenses to the claim. The failure to include
relevant information or witnesses can also waive the right
to call such witness or introduce evidence at a later time.
From the claimant’s perspective, the late filing requires a
mandatory and substantial reduction of any attorney’s fee
request (the exact amount of the penalty is not specified
in the statute). In a controverted claim, the legal represen-
tatives must also certify that the allegations or defenses
being raised by the parties are legitimate in nature. The
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Board has created a new form, OC-400.5, for use in
certification of the defenses raised by an employer and
carrier or for the allegations raised by a claimant in a C-3
for the claimant’s representative. If the certification of the
issues being raised by the parties is not filed, then a legal
representative is not allowed to appear before the Board
in the matter.

If the parties are unable to resolve the outstanding
issues, then an expedited hearing will be scheduled by
the Workers” Compensation Law Judge at the time of the
pre-hearing conference. The expedited hearing is de-
signed to occur within 30 days of the pre-hearing confer-
ence. Any IME which the employer and carrier desires to
produce must be produced at least three days in advance
of the expedited hearing. However, it is important to note
that the form C-3.3 medical release must be filed by the
claimant in order to continue with the expedited hearing
process. Failure to file the Board’s new medical release,
where the claimant has a prior history of a similar injury,
will lead to delay in the resolution of outstanding issues
and the removal of the case from the expedited hearing
calendar. It should also be noted that under the regula-
tions, an employer and carrier are entitled to an adjourn-
ment from the expedited litigation process where a
claimant retains representation less than 10 days prior to
a pre-hearing conference taking place.

Once the case is scheduled for an expedited hearing,
few, if any, adjournments will be granted. Adjournments
can only be granted based upon a written request of one
of the parties. Furthermore, if the request is found to be
frivolous and not an emergency, a penalty of $1,000, pay-
able by a representative of an insurance carrier, or $500,
payable by a representative of a claimant, will be as-
sessed. The only party who can request an adjournment
without the potential for a penalty is an unrepresented
claimant. The completion of all testimony, including
medical depositions and the filing of transcripts, must
be finished within 25 days of the expedited hearing or 85
days from the Notice of Controversy. A final hearing for
any medical witness testimony or Bench Decision must
occur within 90 days.

If a claim involves complex issues including an oc-
cupational disease issue, it should not be included in the
Board’s Rocket Docket procedures. Uninsured Employ-
er’s Fund cases are also excluded from the streamlined
adjudication process.

Other Important Forms

In addition to the forms already mentioned, several
forms are part of any typical Workers’” Compensation
claim. One form that should be reviewed early on in
a case is the form C-240. This is the calculation of an
individual’s average weekly wage. More detail regard-
ing the actual calculation process for an average weekly

wage will be discussed in part two of the outline regard-
ing the law’s coverage. Since the average weekly wage is
the basis for determining all awards made for indemnity
benefits within a Workers’ Compensation claim, this
form should be identified early and checked for accuracy.
Not only should the form contain a claimant’s earnings
per week, but it should also indicate the number of days
worked per week throughout the year. The days worked
is an important piece of the Board’s average weekly wage
calculation pursuant to Section 14 of the Workers’ Com-
pensation Law.

The C-11 is another important form to identify early
on in the Workers’” Compensation claims process. The
C-11is the employer’s report of the time that an individ-
ual has missed from work. The form can also be helpful
in determining whether the claimant’s initial return to
work is at regular pay or at some reduced rate or reduced
hours. Obviously, this information needs to be checked
with your client, but it is an early indication regarding
potential awards that may exist on a file.

The form C-8/8.6 is a form documenting awards
which are paid to the claimant. Any time awards are ad-
justed, an updated C-8/8.6 should be filed confirming the
amount of awards being made. An employer and carrier’s
ability to adjust awards through the filing of a C-8/8.6
is governed by regulation 300.23. Any time an award is
modified by the employer and carrier, accompanying evi-
dence should be submitted supporting an award change.
This evidence can include payroll information suggesting
that a claimant has returned to work, or medical records
indicating a return to work or change in disability, or
proof of incarceration. In a situation where payments
have been directed to continue at a specified rate by the
Workers” Compensation Board, this rate cannot be inde-
pendently modified without a hearing before the Board.
However, clear evidence of no further disability or return
to work can also be consistent with a reduction or suspen-
sion of payments consistent with Rule 300.23(b)(3).

Another important form which is seen in many
Workers’ Compensation claims is form C-8.1. A form
C-8.1 has two parts and deals with issues regarding the
authorization or payment of medical treatment. Typically,
C-8.1 part Ais a denial of further treatment authorization.
C-8.1 part B’s are generally questions regarding specific
bills that have been submitted. If the treatment request
involved in the C-8.1 is for an established body part, then
generally the employer and carrier must produce con-
trary medical evidence of their own in order to be suc-
cessful with any treatment denial. The failure to produce
contrary medical evidence can lead to the automatic
authorization of treatment pursuant to Section 13-a(5) of
the Workers’ Compensation Law.

Form C-107 is another form that will be seen in
many Workers’ Compensation claims. This form is filed
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when an employer provides wages to a claimant while

he or she is out of work. Recent changes to the Workers’
Compensation Board Web site have actually removed
form C-107 from the forms list. However, employer
reimbursement remains available and many times a letter
or standard form, depending on the company involved,
will be submitted documenting the amount of reimburse-
ment that is being requested. Typically, reimbursement
comes from the Workers’ Compensation rate of benefits
awarded. In schedule loss of use claims, there is a po-
tential for full reimbursement of all benefits previously
paid at the time the schedule is awarded. However, full
reimbursement should generally be specifically requested
on any reimbursement form filed by the employer and
carrier. Employer reimbursement is governed by Section
25(4) of the Workers’ Compensation Law. Typically, as
long as an employer reimbursement form is filed prior to
any awards being made, then reimbursement is appropri-
ate. However, in certain situations involving employee
benefit plans that have been negotiated consistent with
ERISA, any request for full reimbursement does require
filing of the benefit plan along with the request for reim-
bursement. A number of cases have addressed this issue
at both the Board and Appellate Division levels. Typical-
ly, these cases tend to involve telephone companies such
as New York Telephone or Verizon or other large union-
ized employers. One of the first cases on this issue that is
generally cited is Staruch v. New York Telephone Company,
277 A.D.2d 830 (3d Dep’t 2000).

Last but not least in this brief discussion and over-
view of important Workers’ Compensation forms is the
form OC-400.1. As the claimant’s attorney, this may be
the most important form. This form is required to request
any attorney fee greater than $450. Attorney fees less than
$450 often taken at a regular Workers’ Compensation
hearing can be requested and approved without the filing
of this form. However, larger fees submitted at the time

of permanency, settlement or other lump sum awards
must be filed with form OC-400.1. In recent years, this
form has been modified to request more documentation
regarding the time involved in the service of the Work-
ers’ Compensation claimant. The Board in the past has
always followed a standard fee request of approximately
10% of money moving. That standard fee request in some
situations has increased to as much as 15% depending on
the nature of the work involved and the Judge to whom
the request is submitted. However, the Board will clearly
state that it does not award fees on a solely percentage
basis and, therefore, the form OC-400.1 is crucial in terms
of relaying the services that have been performed in justi-
fication of any fee request.

Hopefully, this is an incentive to consider taking on
some Workers’” Compensation claims. Certainly, this is
just a starting point. This article provides some insight to
get a claim started and gives some good resources where
more complex questions can be answered.

John H. Snyder is a partner in the firm of Gitto &
Niefer, LLP. John and his firm specialize in the practice
of Workers’ Compensation throughout Central New
York. Gitto & Niefer primarily defends employers and
their insurance carriers, including Liberty Mutual,
Chartis, Travelers, The Hartford, Wal-Mart and others.
John is a member of the Torts, Insurance and Compen-
sation Law Executive Committee and the Secretary of
the Workers’ Compensation Division. John has lectured
on Workers’ Compensation for the New York State Bar
Association, the Oneida County Bar Association, and
Lorman across New York State. John was the 2009 Torts,
Insurance and Compensation Law Section Hurwitz
award winner for Outstanding Contributions to the
Practice of Law.
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The “Senior Partner” Finds Himself of Counsel:

What to Do

By Charles A. Goldberger

Five years ago my status in my law firm changed from
senior partner to “of counsel” and | was looking for some
other endeavor to take up the free time that this change in
status allowed. | am not a golfer, | do not fish, | do not like
sitting on the beach, and | certainly was not ready to retire.
My greatest hobby is traveling, so when | received a blind
e-mail asking senior lawyers to apply for a teaching job in
Eastern Europe, | was intrigued. | responded to an organi-
zation known as the Center for International Legal Stud-
ies and inquired as to their program. The following is a
portion of their Web site which gives a brief history of their
organization and in particular the Senior Lawyers Visiting
Professorship Program.

The Center for International Legal Studies
CILS/the Center—is a non-profit research,
training and law publications institute,
established and operating under Austrian
Law and with its international headquarters
based in Salzburg, Austria since 1976. Its
essential purpose is to promote the dissemi-
nation of information among members of
the international legal community, through
research and publication projects, post-grad-
uate and professional training programs, and
academic seminars, professional symposia
and continuing legal education conferences.

The Center provides observers on a regu-

lar basis at meetings of UNCITRAL and its
Working Groups in Vienna and New York.
The Center for International Legal Studies
has a close cooperation with the Salzburg
Seminar and Suffolk University Law School,
Boston, Massachusetts. It has also worked
with the law faculties of the University of
Salzburg, Austria, the University of Am-
sterdam, the Netherlands, the University of
Durham, England, the National University of
Chile, the University of Arkansas, Little Rock
and with the Clinton School of Public Service
as well as with numerous other universities
and educational organizations in Europe and
the United States.

Through its Senior Lawyers’ Program, the
Center places experienced Common Law
practitioners in visiting professorships at
institutions in East Europe and the former
republics of the Soviet Union. More than 130
senior lawyers have taken up appointments
in the first two years of the program.

I interviewed with the Director of the Program, Den-
nis Campbell, at Suffolk University Law School in Boston,
MA, and was accepted into the program in 2006. | attended
the one-week educational program in Salzburg, Austria,
the home of the organization, which | found to be very
enjoyable and very educational. The program consisted of
a series of lectures and discussion groups involving noted
European lawyers.

The teaching program is designed to give the East-
ern European law school students an introduction to
the United States legal system. Much of their system is
still evolving after decades of a communist-style system.
The purpose is not to have our system adopted in any of
the countries of the program, but merely an educational
program and a means of opening a dialogue between their
countries’ legal practitioners and senior United States

lawyers.

My first assignment was in 2006 at the International
University Audentes in Tallinn, Estonia. This being my
first assignment, | did not know quite what to expect but
I was pleasantly surprised when | arrived at the school in
September. They had a number of professors from Western
Europe and, in fact, one from the United States. English
was the language of the law school. My class of 25 stu-
dents consisted mostly of Estonian and Finnish students
but included others from Hungary, Australia, Slovakia and
one from the United States. | have no formal training as a
teacher. My approach was informal. | encouraged discus-
sions with the students. My area of teaching was United
States litigation and arbitration. I led the class through a
typical case from the time that a client first walked into the
office until the appellate process had been completed. |
used several of my completed cases as examples. | brought
sample pleadings, photographs of clients, photographs of
exhibits, portions of deposition testimony and the like, just
to give the students an understanding of what | was talking
about.

I also brought DVDs of some of the great American
trial movies such as 12 Angry Men, Runaway Jury, The Ver-
dict, etc.

The movies were of particular interest to the students
and | had to continually remind them that a large por-
tion was “Hollywood,” and not actual court room activity.
Nonetheless, the students enjoyed the films very much. My
wife and | were in Tallinn for ten weeks, which is much
longer than is usual in the program. However, there was
a one-week break in the middle of the semester and | only
taught three days a week. This enabled us to travel quite
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extensively. Tallinn itself
is a very nice town with

a beautiful Old Town.

On weekends, we visited
Helsinki, Stockholm, Oslo
and St. Petersburg. During
the intersection break, we
flew to Prague and then to
Croatia. While at Tallinn
University, | was asked to
give a final exam and give
grades to the students
which counted as part

of their academic studies. | had terrific support from the
faculty from the Dean down to the secretaries. Although |
had my laptop, they gave me a computer terminal at the
school, as well as any other support that | required. It was
a thoroughly exhilarating experience and made me look
forward to future assignments.

In the Fall of 2007, my wife and | visited the Ecological
University of Bucharest in Romania, where | gave a similar
program. However, the proficiency of the students in Eng-
lish was far less than it was in Estonia. In fact, | wound up
using an interpreter for the lectures, which took something
away from the program. There was also much less dia-
logue between myself and the students. In addition, the
program only lasted for three weeks and there was no test
or grading of the students. | think that the lack of profi-
ciency of the students in English was caused by the fact
that the students in Bucharest were older than the students
in Estonia. In any event, | did not think that the program
went over quite as well.

My third assignment was in the Spring of 2008 at the
University of Belgrade Law School in Serbia. This was the
only trip where my wife was unable to join me, so | only
stayed in Europe for three weeks rather than doing some
touring before and after the assignment. The students in
Belgrade were again very conversant in English and a
dialogue was easy to establish. | used the same format and
the same DVDs for the program there.

In the Fall of 2009, | was assigned to the University
of Szczecin Law School in Szczecin, Poland. Here again,
the students were very fluent in English and the faculty
was extremely helpful. My host professor was an Italian
who had settled in Poland and did everything possible to
make my stay enjoyable. He actually attended most of my
lectures to help stimulate my dialogue with the students.
In fact, this was the most successful experience to date in
terms of the use of the Socratic method of teaching rather
than the usual European lecture style.

In the Fall of this year, | am scheduled to teach the
same course at the University of Vladivostok in Russia.

I am looking forward to this and hope it will be as suc-
cessful as my previous assignments.

The assignments are
pro bono. The universities
provide accommodations,
but air fare and all other
expenses are the respon-
sibility of the visiting
professor. | am told that
the expenses are tax de-
ductible but since | am not
an accountant or a tax at-
torney, | suggest one does
not rely on this advice.

The accommodations have been very interesting.

In Tallinn, we had a very nice two bedroom apartment,
not far from the university.

In Bucharest, we had a somewhat substandard
apartment.

In Belgrade, | had a small apartment right in the law
school, which was very interesting as it allowed for more
interaction between myself, the Serbian professors and the
students.

In Poland, we had a room in the university dormitory,
which was somewhat austere and without any kitchen
facilities. Needless to say, my wife is a good sport and is
always up for a challenge.

The only requirement for the program is that a lawyer
must have twenty years of significant practice experience
in the area in which he or she proposes to lecture. The
subject areas for the teaching programs are not limited, but
there is a great deal of interest in corporate and business
law, intellectual property, litigation, arbitration, and crimi-
nal procedure. The subject matter, the length of appoint-
ment and dates of teaching are matters of negotiation with
each individual university, once you are assigned.

My wife and | found these assignments to be very in-
teresting. | think that I learned as much from the students
and faculty about their countries and their legal systems,
as they learned from me. | would recommend this program
to any Senior Lawyer who is looking for a new and differ-
ent teaching experience and the ability to travel and live
with the people of Eastern Europe. | found that while each
teaching assignment experience was different, they were
all very rewarding.

If you would like any further information or would
like to discuss the program, please feel free to communi-
cate with me at my e-mail address set forth below.

Charles A. Goldberger, Esqg.
McCullough, Goldberger & Staudt, LLP
1311 Mamaroneck Avenue Suite 340
White Plains, NY 10605

Phone: (914) 949-6400

Fax: (914) 949-2510

E-mail: cgoldberger@magslawyers.com
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Bankers Beware—The Taxman Cometh
Federal Tax Liens and Security Interests in Accounts Receivable, Equipment, and

Inventory
By Patrick G. Radel

Suppose your client, pra—
Lender Bank, extended a
line of credit to XYZ Cor-
poration, secured by a lien
on the company’s accounts
receivable, inventory, and
equipment. The bank prop-
erly and timely filed all of the
necessary forms to perfect
its lien. A year later, Lender
Bank learns that the Internal
Revenue Service has filed a
tax lien against XYZ. Lender
Bank calls you and asks
whether it should be concerned about the priority of its
lien. At first, you think not, because of the age-old legal
maxim “first in time, first in right.” However, the fact that
you are dealing with the IRS gives you pause, making
you wonder whether the government might have afford-
ed itself an exception to the general rule.

Your concern is well-founded. As you suspected, the
IRS has special rights that may surprise and alarm your
commercial lending clients. Under the Tax Lien Act, a fed-
eral tax lien is generally effective upon assessment, even
if other lienholders and creditors had no knowledge of
the tax lien.! While the Internal Revenue Code provides
limited protection for secured lenders,? several potential
pitfalls await the unsuspecting lender in the maze of stat-
utory provisions and judicial decisions interpreting those
provisions. This article surveys the law in New York and
offers some suggestions for lawyers representing lenders.

The Internal Revenue Code provides, in pertinent
part, that:

If any person liable to pay any tax ne-
glects or refuses to pay the same after
demand, the amount (including any in-
terest, additional amount, addition to tax,
or assessable penalty, together with any
costs that may accrue in addition thereto)
shall be a lien in favor of the United
States upon all property and rights to
property, whether real or personal, be-
longing to such person.?

Federal law, not state law, determines the priority of
an IRS tax lien with respect to rival liens created under
state law.* To that end, while the IRS tax lien generally
holds priority over all other liens, the Internal Revenue

Code provides limited protection for other creditors of
the debtor. Specifically, Section 6323 of the Code provides,
in pertinent part, that the tax lien “shall not be valid

as against any purchaser, holder of a security interest,
mechanic’s lienor, or judgment lien creditor” until forty-
five (45) days after a notice of the tax lien is filed with

the applicable state authority.® This is known as the “safe
harbor” provision.

Therefore, under the well-recognized “first in time,
first in right” principle, if a lender’s security interest was
granted by the terms of a written agreement, properly
perfected, and attached to the debtor’s property before
a federal tax lien was filed, or within the forty-five (45)
day “safe harbor” period after filing, the lender’s security
interest will have priority over an IRS tax lien as to that
property.®

However, it is important to note that the holder of the
security interest has priority over the IRS only if two ele-
ments are satisfied—(1) the holder’s security interest must
be perfected before the tax lien was filed or within the
safe harbor period and (2) the holder’s interest must have
attached to the property before the tax lien was filed or
within the safe harbor period.” Perfection and attachment
are related, but distinct, legal concepts. The distinction can
have significant practical consequences.

In New York, the perfection element is satisfied by
complying with the well-recognized requirements of the
Uniform Commercial Code (“UCC”).8 For example, in the
hypothetical outlined above, Lender Bank satisfied the
perfection element by filing UCC financing statements
with the New York Department of State before the IRS
filed its lien.

Satisfaction of the second element (attachment) can
be more complicated. Under the Internal Revenue Code,
a security interest is not considered to have attached to a
piece of property unless and until that property “exists.”®
The question of whether a piece of property exists is often
easily answered. A piece of commercial equipment is a
tangible item of property and the debtor’s ownership of
the equipment can generally be established as of a specific
date. The lender’s security interest attaches to an identifi-
able piece of equipment in the debtor’s possession upon
perfection. In addition, if the security agreement covered
“after-acquired” property (i.e., property obtained by
the debtor after the security agreement was signed), the
lender’s lien will attach to that property when the debtor
acquires it, provided the debtor acquired the property
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prior to the filing of the tax lien or within the safe harbor
period. With regard to this property, the holder of the
security interest will defeat the IRS in a priority contest.

What about intangible property, such as accounts
receivable and inventory? When does a security interest
attach to that type of property? In New York, the answer
depends upon the application of a legal theory called the
“doctrine of choateness.”1?

The federal courts in New York have held that ac-
counts receivable do not exist until they have become
“choate.” A receivable does not become choate, and there-
fore does not exist, until “the services giving rise to the
accounts receivable are performed and payment becomes
due.”™ As such, the lender’s security interest cannot
“finally attach until the accounts receivable came into
existence, that is until the services were rendered and the
debt became owing.”*? However, so long as the receiv-
able has become due and owing, it will be considered
choate even if the precise amount of the debt is subject to
final calculation or computation.!?

An analogous rule applies to security interests in
after-acquired inventory and equipment. A security inter-
est in inventory and equipment is not considered choate,
and therefore does not attach, until the property is actu-
ally acquired by the debtor.™

The practical impact of the choateness doctrine is
profound. In the hypothetical outlined at the beginning
of this article, Lender Bank has priority over the federal
tax lien only as to receivables, equipment, and inventory
generated or acquired before the IRS lien was filed or
within forty-five (45) day safe harbor period immediately
thereafter. Until the tax liability is paid in full, the IRS will
hold a priority lien against all receivables generated for
services performed after the safe harbor period. In like
manner, the bank’s security interest in all inventory and
equipment acquired after the safe harbor period will be
subject to the satisfaction of the IRS lien.

Upon learning that the IRS has filed a tax lien, Lender
Bank must decide whether it will continue lending to
XYZ Corporation. This decision should be governed by
several considerations. The bank should compare the
amount of the tax lien to the indebtedness. In addition,
Lender Bank should determine what percentage of its col-
lateral is vulnerable under the doctrine of choateness. If
XYZ Corporation’s line of credit is based upon a formula
or percentage of existing accounts receivable and inven-
tory, the bank should factor in the tax lien when deciding
what, if any, additional credit should be extended.

Depending on the amount of the tax lien, Lender
Bank may find it necessary to freeze the credit line,
declare a default, and may wish to immediately move
to protect and liquidate the existing accounts receivable
and inventory in which the bank still has priority. The
bank should act quickly, because accounts receivable and

inventory are subject to rapid turnover, which may be
used in the course of XYZ'’s business only to be replaced
by collateral subject to the IRS’s priority lien.

It may also be possible for Lender Bank to reach an
agreement with the IRS. Under certain circumstances,
the IRS might be persuaded to afford continued priority
to the bank’s interest in spite of the choateness doctrine.
The IRS is authorized under the tax code to issue a sub-
ornation certificate, provided that it is satisfied that “the
amount realizable by the United States from the property
to which the certificate relates, or from any other property
subject to the lien, will ultimately be increased by reason
of the issuance of such certificate and that the ultimate
collection of the tax liability will be facilitated by such
subordination.”!® As such, Lender Bank may be able to
reach a subornation agreement with the IRS if the bank
can show that XYZ’s business operations depend upon
continued lending by the bank.

“[A]ttorneys representing commercial
lenders must be cognizant of the
implications that the filing of a federal
tax lien may have on their client’s
security interest in accounts receivable,
equipment, and inventory.”

It should also be noted that the concerns raised by
the choateness doctrine remain relevant even if Lender
Bank had loaned a lump sum of money to XYZ with no
continuing financing in place. In that situation, the bank
will need to determine whether it should take action to
liquidate the accounts receivable and inventory, which are
vulnerable under the doctrine of choateness and subject
to rapid turnover, before they are used as cash collateral
by XYZ and replaced by collateral in which the IRS will
have a primary lien.

With respect to collateral that is not subject to turn-
over and replacement (e.g., equipment), Lender Bank’s
lien should not be jeopardized by the filing of the IRS tax
lien so long as the collateral was acquired prior to the
expiration of the safe harbor period. However, the bank
should still consider the impact of the IRS lien on XYZ’s
business and determine what action, if any, may be neces-
sary to protect its collateral position before any further
deterioration of XYZ’s business and financial condition
occurs.

In sum, attorneys representing commercial lenders
must be cognizant of the implications that the filing of a
federal tax lien may have on their client’s security interest
in accounts receivable, equipment, and inventory. These
attorneys should advise their clients to carefully consider
and weigh the impact of the lien when making decisions
regarding continued financing and the need to take action
to protect their collateral position.
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Advance Directive News:

Living Longer but Dying Slower

By Ellen G. Makofsky

Americans are living longer
and dying differently, and the
legal profession has been on the
forefront responding to these
developments. The idea of
surrogate health-care decision-
making is a relatively modern
idea. The seminal cases Cruzan,
In re O’Connor and In re Eichner!
were each decided within the
last three decades. The Health
Care Proxy Law was first
enacted in 1991.2 Emerging case law and new legislation
were the legal reactions to changes in the way more and
more Americans were dying.?

Thirty years ago most deaths occurred as a sudden
cataclysmic event. In 1978 heart attack, stroke and ac-
cidents were leading causes of death. These deaths were
fast: the deceased was dead and the family and friends
were left to mourn. Society mobilized to reduce these
deaths with changes in technology and behavior. As a
result of these efforts we now have a national 911 system,
new pharmaceuticals, portable affordable defibrillators,
stents, CPR, mandatory seat-belt laws and changes in
smoking habits, diet and exercise. Since 1970 we have
seen improved technology, education and new medical
interventions reduce fatal heart attacks by 52%, reduce
death due to stroke by 63% and reduce accidental deaths
by 36%.4 In 1908 the average person’s life span was 47
years and in 2008 it was 78 years. An amazing two-thirds
of these gains have occurred since 1960 as a result of the
mobilization against sudden death. Life expectancy in
America continues to grow.®

While Americans are living longer they are dying dif-
ferently. Today the majority of deaths tend to occur slowly
and incrementally. Statistics reveal a 102.8% increase in
deaths attributed to chronic respiratory ailments.® Deaths
caused by Alzheimer’s disease have doubled since 1980
and it is expected that such deaths will increase in years
to come. Instead of a loved one dying suddenly, today’s
family is more often faced with a slow death requiring
many health-care decisions along the way.

Where we die has also changed. Society has confined
sickness to hospitals and more and more of the aged and
chronically ill to nursing homes. In 1920 75% of Ameri-
cans died in their own homes, while in 1994 the figures
reversed, and 75% of all Americans now die in hospi-
tals or other institutions.” While the overall number of
hospitals in the United States has declined, the number of

intensive care beds has increased.® And this has occurred
while Americans were living longer and more of them
were succumbing to slow deaths. The manner of dying
and the manner of its treatment have been moving in
opposite directions.® We have the technology to breathe
for the patient, drugs to sustain blood pressure, feeding
tubes for nutrition and hydration and the machinery to
sustain the lungs, kidney and bladder. We have medical
technology that in many cases cannot cure the patient but
can prolong the patient’s life. We need to have a way to
say no more.

Forty years ago, advance directives were less im-
perative. Sudden death did not require endless medical
decision-making. Slow death is different. It forces the pa-
tient and the family to make choices and to face mortality.
The provisions in the law that allow surrogate health-care
decision-making provide the patient faced with a slow
death a way to remain in control of the life that remains.
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Technology:

Seniors Using Cloud-based Applications

and Data Storage
By James P. Duffy Il and Charles E. Lapp 1l

For many persons, young and old, the
problems of installing and maintain- -
ing software on a personal computer
are challenging. For Senior Lawyers, '
most of whom did not grow up in the =y
computer age, the problems can be
daunting. Nevertheless, to make
effective use of a personal computer
(which can be a desktop, laptop, or
mini), it is necessary to have access to
useful, up-to-date programs, such as e-mail,
word processing, contact management, time and record
keeping, and so on. The good news is, as this article will
discuss, there are now ways to have others maintain these
programs and for the user to access them remotely.

There is considerable discussion these days, such as
at the LegalTech show that just took place at the Hilton
New York immediately following the NYSBA Annual
Meeting that was held in the same hotel, about “Cloud
Computing,” which is sometimes simply called the
Cloud, and “Software as a Service,” which is sometimes
abbreviated as SAAS. While there are not yet fully ac-
cepted general definitions of these terms, both make use
of the Internet to host software applications, or programs,
and to store data and information associated with those
programs. Of course, whenever the Internet gets in-
volved, there are numerous problems about security, data
backup, downtime, and the like, that are mostly beyond
the scope of this article. For our purposes, it is sufficient
to say that, while these problems exist, for small users,
they are not as much of a problem as they might be for
large corporate users. In addition, the security of the
Cloud is rapidly improving as it gains popularity.

Using the Internet to support law firm activities is not
a new concept. In fact, firms like Westlaw and LexisNesis
have used it for years. Without the Internet, Westlaw and
LexisNexis and their emerging competitors could not
offer the services that they do for the cost they presently
offer. The Cloud and SAAS move this concept forward to
provide even more interactive services and to relieve the
user of the burdens of installing and maintaining pro-
grams that are or could be useful to lawyers depending
on the needs of their practices.

There are many programs now available on the
Internet that make it unnecessary to have the program
installed on your computer. Because these programs
are easily accessed through your web browser, such as

Internet Explorer, Google Chrome, Firefox, and
Safari, it is now possible to have someone
else install the software and maintain it
for you. More important, because the
Cloud and SAAS make it possible to
store the data that has been used in
the web-based application, the user
is not tied to any specific computer.
Any computer that can access the
web with a suitable web browser can
be used to access the program and the user’s
stored data. This means that the user can access
work product from an office computer, a home computer,
a free computer in an airport lounge or Internet cafe, etc.,
which greatly enhances mobility and access to important
data and information.

This article will briefly discuss a few of these pro-
grams that might be of use to Senior Lawyers. Most of
these programs are free or low cost, and all eliminate the
need to have any software installed on a personal comput-
er or to maintain any data on a personal computer. More
important the programs and associated data are fully ac-
cessible by web browser. Thus, it is possible to work from
home as well as from the office using the same program
and data.

Google has many programs that are web-based that
might be of interest to Senior Lawyers. For example,
Google has a suite of free or low cost programs called
Google Apps that includes e-mail, calendar, document
creation, retrieval, and storage, contact management, and
many other features, depending on how sophisticated the
user wishes to get. The Google Apps document module
contains basic word processing and spreadsheet pro-
grams that might suffice for Microsoft’s Word and Excel
programs. The Google Apps e-mail, calendar, and con-
tacts features might be a good alternative to Microsoft’s
Outlook. While beyond the scope of this article, Google
Apps Docs also provides the ability to share documents
via the web with clients and colleagues and keep track of
the various changes reviewers might make. In fact, this
article was prepared using Google Apps Docs, and the co-
authors collaborated using the document-sharing feature.

For those who wish to keep track of time and billing
matters, there are a number of web-based applications.
Two that are receiving much attention in the legal press
at the moment are Clio and Time4Bill. Both have most, if
not all, of what a single practitioner or a small law firm
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might need to maintain a reasonably efficient practice.
Clio is specifically directed toward lawyers and may be
easier for Senior Lawyers to use than Time4Bill which is
more broadly focused. Time4Bill also includes a basic ac-
counting module, while Clio does not, but Clio can easily
interface with Intuit’s Quickbooks module, which would
be an extra charge. Most online law office management
applications have an interface to online banking facilities
so that the user can accept payments by credit card that
can easily be transferred to the user’s bank account. For
example, Clio interfaces with PayPal and Law Charge,
the latter being a service specifically for lawyers, while
the former is of more general application and requires
manual transfer of funds to an associated bank account.
The transfer from PayPal can be done using the web to
any bank that has online banking.

Senior Lawyers should not overlook the advantages
of online banking, which has been available for many
years now, for their professional and personal use. Most
banking transactions can be handled online, including the
payment of bills either electronically (telephone, credit
card, and most other large companies have electronic
payment facilities that work with online banking) or by
paper check (for those payees who do not have electronic
payment arrangements with your bank) that the bank
will mail to the payee at no charge. Some banks, such as
ING Direct, are only Internet-based, and many such Inter-
net banks pay interest on checking balances. Online web-
sites like Mint can also help keep track of multiple bank
accounts and other financial accounts, such as brokerage
accounts, for better management and classifications of
receipts and disbursements.

Also, the Internet can give Senior Lawyers access

to legal resources without the need to maintain a large,
expensive library. In addition to Westlaw and LexisNexis
mentioned above, there are numerous other no-cost and
low-cost services that enable attorneys to conduct legal
research from almost any computer. Findlaw is a free ser-
vice that has many legal resources available. Fastcase and
TheLaw.net are low-cost services that offer many, but not
all, of the advantages of Westlaw and LexisNexis. Some
law schools, such as Cornell and Pace, have well devel-
oped websites with considerable legal research resources.
While Westlaw and LexisNexis are the most expensive

of the legal research services available, they are also the
“gold standard” of online legal research. Happily both
companies have recently introduced new and improved
services that may, possibly, result in lower costs to solos
and smaller law firms. There is some talk that they may
also offer “senior discounts.”

It is even possible to prepare simple tax returns on
the web using a web-based service from TurboTax as well
as other web-based services. However, the preparation of
income tax returns is beyond the scope of this article.

To take advantage of what is available through the
Cloud and SAAS, a Senior Lawyer will need a few simple
tools:

First is a basic computer with a suitable web browser.
Fortunately, these are relatively cheap to buy, easy to
operate, and not expensive to keep relatively up to date
for a few years—while computers will last much longer,
technical advances usually make most computers obso-
lete in three to five years. Even basic computers usually
come with at least one version of a suitable web browser
installed and ready to use. Also, these types of computers
are often found at no cost or low cost in hotel business
centers, airport lounges, Internet cafes, and many other
places.

Second is a high-speed Internet connection. For home
or office use, it is necessary to have an Internet Service
Provider, or ISP, to provide the connection. Most Internet
connections in hotels, airport lounges, etc., are high-
speed. For those who do not have a high-speed Internet
connection at home or the office, a local ISP, usually the
local telephone or cable TV company, can provide one for
a relatively modest monthly cost.

Given the simplicity of using a web browser and
the availability of practical and useful Cloud-based
and SAAS programs and data storage, there is really no
reason for Senior Lawyers not to establish a basic degree
of computer literacy and enhance their ability to practice
law at whatever level they may choose. The tools exist for
doing so and are reasonably accessible at a modest cost.
As already noted, some tools are no cost.
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Guardians Ad Litem in Housing Court
By Gerald Lebovits, Matthias W. Li and Shani R. Friedman

l. Introduction

Each year, thousands of adults suffering from physi-
cal, mental, or other incapacities are found incapable of
adequately defending or prosecuting their rights in pro-
ceedings before New York City Civil Court, Housing Part,
commonly called Housing Court. Many of these adults are
elderly.! Many suffer from physical debilitation, mental
iliness, and substance addiction.?2 Many are victims of
physical, mental, and financial abuse. Many are unable to
receive benefits to which they are entitled. Many have no
one who will help them. Many cannot even come to court.

As dictated by Civil Practice Law and Rules (CPLR)
Article 12, Housing Court must appoint a guardian ad
litem (GAL) to advocate for and assist the incapacitated
person, who is then known as a ward.? The standard
under CPLR 1201 is that Housing Court must appoint a
GAL for “an adult incapable of adequately prosecuting or
defending his rights.” All involved must aid the inca-
pacitated using the least restrictive means to intervene in
their lives. Governmental agencies like Adult Protective
Services (APS),* a division of the New York State Depart-
ment of Social Services (DSS), and the court itself affect the
ability of GALs to advocate for their wards.

Consequences, including involuntary relocation and
the eviction of those who deserve protective services,
come not only from the merits of Housing Court litigation
but also from incapacitated litigants’ lack of legal repre-
sentation;? the lack of affordable housing in New York
City; tenants, landlords, charities, and government per-
sonnel scrambling over scarce resources; the poverty suf-
fered by most Housing Court litigants with diminished ca-
pacity; and the hectic pace of Housing Court proceedings.
Those who serve as GALs perform an invaluable service
defending societal values and maintaining the integrity
of the Housing Court and summary eviction proceedings
by protecting those most in need. But simply appointing
a GAL does not resolve all the problems for the incapaci-
tated, the adverse parties, or the court itself. Frustrations
and delays beset too many cases involving GALs.®

This article discusses the role GALs play in Housing
Court and the law affecting GALS, wards, and potential
wards.

.  The GAL's Duties

Until 1962, when CPLR 1201 was enacted, GALSs were
called “special guardians” when they served in special
proceedings like summary nonpayment and holdover
proceedings. Whether in a special proceeding or a plenary
action, a GAL is “an officer of the court with powers and
duties strictly limited by law and he may act only in accor-

dance with the instructions of the court and within the law
under which appointed.”” Translated from Latin, ad litem
means “for the suit.”®

Housing Court may appoint a guardian on its own
initiative,® even when a potential ward opposes the mo-
tion. The CPLR contains no requirement that a prospec-
tive ward agree with the appointment, and case law
permits the appointment. In the 1998 case of Anonymous
v. Anonymous, for example, the Appellate Division, First
Department, affirmed the Supreme Court’s appointment
of guardian ad litem despite the defendant’s objection.1? It
is difficult in practical terms to appoint a GAL without the
ward’s consent and cooperation, and it makes the GAL'’s
work challenging if the ward does not consent. The GAL
will nevertheless help the court by presenting an objec-
tive assessment after an investigation. Due process will be
satisfied by the GAL’s and the court’s always considering
the ward’s best interests; by allowing the ward to speak
and be heard, at least to an adequate extent, on whether to
appoint a GAL and on any other relevant issue that might
arise during the proceeding; and by permitting the ward to
hire an attorney.

In appointing a GAL, the court may set out the GAL's
duties in a court order. Doing so can help assure that the
GALs will do what they are required to do in each specific
case, assuage the opposing party that the proceeding will
move relatively expeditiously, and assure the public that
appointing the GAL is appropriate.

The GAL’s primary obligation “is to act in his or her
ward’s interest.”* Although the scope of the GAL’s duties
is narrow, the GAL takes on a variety of roles, acting simul-
taneously as an advocate, social worker, and liaison be-
tween the ward, APS, social service agencies, the marshal,
the ward’s family, opposing counsel, and the court. The
GAL is often called upon to establish a relationship with
the ward to understand the ward’s concerns and wishes.

The GAL might also engage in settlement negotiations,
become familiar with what benefits the ward may receive,
and assure that the ward receives required services from
appropriate agencies. The GAL may not control the ward’s
finances, but the GAL intervenes with social service agen-
cies, the Social Security Administration, the New York City
Housing Authority, SCRIE, Section 8, and APS, among oth-
ers. The GAL might hire an attorney for the ward, perhaps
by seeking the aid of The Legal Aid Society, Legal Services
for New York City, MFY Legal Services, Inc., Northern
Manhattan Improvement Corp. Legal Services, or a law
school clinic like Cardozo Bet Tzedek Legal Services. The
GAL might also proceed to trial, with or without an attor-
ney representing the ward.
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A GAL’s role is limited to the action or proceeding
before the court. The role of a Mental Hygiene Law (MHL)
Article 81 guardian, often called a “community guardian,”
is far broader. An Article 81 guardian can be appointed
after a Supreme Court proceeding as a guardian of the
ward’s property, person, or both, and not merely for a
piece of litigation. GALs are also different from law guard-
ians who represent children in Supreme Court matrimo-
nial actions, from family court law guardians, and from
family court and surrogate’s court guardians.'?

MHL Article 81 guardians have more expansive pow-
ers, such as the ability to relocate a ward, than Housing
Court GALs. For an MHL Article 81 guardian to be ap-
pointed, the ward must be found incapacitated or agree
that appointing an MHL Article 81 guardian is necessary.13
In MHL Article 81 proceedings, proof of the ward’s inca-
pacitation must be based on clear and convincing evi-
dence that “the person is unable to provide for personal
needs and/or property management; and the person can-
not adequately understand and appreciate the nature and
consequences of such inability.”14 Because MHL Article
81 guardians have greater powers over their wards than
Housing Court GALs do, the law establishes the higher
standard of competency to appoint an Article 81 guardian,
as opposed to the lower standard of incapacity to defend
or prosecute rights in order to appoint a Housing Court
GAL.

The incompetency standard for a Housing Court GAL
appointment is less than and different from the incompe-
tency standard for an MHL Article 81 guardian. Were the
law otherwise, GALs would be appointed only after the
Supreme Court declared an individual incompetent.

MHL Article 81 sets out a method for the courts to
determine a litigant’s competency, and “until that is done
the courts should not have to decide case by case whether
a particular party is of sufficient mentality to be a suitor or
defendant.””1®

Once appointed, a Housing Court GAL is assigned
to a specific proceeding. In a nonpayment proceeding, a
ward routinely has rental arrears, often sizeable by the
time a GAL is appointed, and might also not be pay-
ing ongoing use and occupancy. A ward who meets APS
guidelines and becomes an APS client is entitled to receive
services. These services include APS’s applying on the
ward’s behalf for a grant to cover arrears and for volun-
tary or involuntary financial management, a program by
which APS will oversee paying the rent and housing bills
with the ward’s funds to assure that the rent will be paid
and not squandered or allowed to sit unused. If the ward
is not an APS client, these applications may be made to
another social service agency like Self Help or the Jewish
Association for Services for the Aged (JASA).

Holdover proceedings are often initiated because
of alleged nuisances, sometimes caused by outstanding
psychological or physiological conditions like obsessive-

compulsive disorder, dementia, or Alzheimer’s. Common
nuisances include having unmanageable pets or hoarding,
called a Collyer’s condition after the Collyer brothers, who
hoarded in a New York townhouse in the 1950s. These
nuisances might create a fire hazard, odors, or a rodent or
garbage infestation. In cases of a tenant-ward’s unmanage-
able-pet problem, inappropriate behavior, or hoarding, the
GAL, working with APS and the landlord, will coordinate
with the necessary agencies or third parties, such as Ani-
mal Control, a psychiatrist, JASA, or a company to which
APS contracts out for a cleaning to resolve the nuisance.
Although the court has the power in a pending proceeding
to grant access to a landlord to effect repairs, the Housing
Court GAL does not, however, have the authority to allow
cleaners into the apartment without the ward’s consent
and may not force the ward to comply. Only an Article 81
guardian may force compliance.

Under a March 2007 Civil Court Advisory Notice8
and a March 2007 binding directivel” from the New York
City Civil Court’s Administrative Judge, issued in re-
sponse to a 2007 decision of the Appellate Term, First De-
partment, in BML Realty Group v. Samuels,'® GALs must fill
out a GAL Case Summary form,'® which they must retain
in their files for three years. The Case Summary form doc-
uments the GAL’s contacts with the ward, the GAL’s advo-
cacy efforts, and the steps the GAL took to follow through
with the plan set forth in any stipulation of settlement. The
court may require the GAL to submit the case summary
form or may question the GAL on the record. If the court
requires the GAL to submit the case summary form, the
judge may direct on the GAL appointment order that the
GAL submit it. The case summary form is not intended to
be placed in the court file unless the file is sealed. The GAL
might be asked to give the administrative judge a copy of
the summary.

lll.  Conflicts Arising from the GAL’s Role

As an officer of the court, the GAL is required to
investigate fully and fairly and to keep the court informed
about the information obtained during the investiga-
tion of the ward.?’ GALs who advocate for litigants with
diminished capacities often face moral and ethical dilem-
mas arising from that investigation and from the tension
between advocating for their wards and being officers of
the court. Can the GAL both report objectively to the court
and still always advocate in the ward’s best interests? May
the GAL’s judgment be substituted for the ward’s?

If the GAL and the ward disagree on how to handle
the case, should the GAL go forward if doing so means
contradicting the ward’s wishes? If a ward is in a nursing
home, hospital, or rehabilitative institute and is unlikely to
resume tenancy at the location in dispute, should a GAL
be allowed to enter into a stipulation of settlement on the
ward’s behalf in which the ward surrenders the apartment
if the ward opposes that settlement? If a landlord offers
significant incentives for the tenant to surrender posses-
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sion, may a GAL sign a stipulation to relocate the ward if
the ward refuses to leave? If a ward wants a trial in a non-
payment case but has no valid defense, and the GAL can
get a stipulation of settlement offering the ward needed
time to pay the arrears, may the GAL act contrary to the
ward’s intentions and risk an eviction post-trial for failure
to pay a possessory judgment in five days?

No apparent or uniform answer exists for these
guestions. Addressing these questions was a New York
County Lawyers’ Association (NYCLA) Task Force on
Housing Court Resources Subcommittee, which held a
conference in October 2004 and issued a report on Hous-
ing Court GALs.2! NYCLA’s Board of Directors approved
the Task Force’s final report, called Report on Resources in
the Housing Court, on February 5, 2007.22 The final report
incorporates all the subcommittee’s recommendations.?®

NYCLA's final report, tracking its Subcommittee
Report, advises that “[i]f there is no agreement between
the GAL and the respondent (and counsel for the re-
spondent, if any), the Housing Court Judge is to evalu-
ate the respondent to determine whether the respondent
has sufficient capacity to decide how the case should be
resolved.”?* If the ward has sufficient capacity, NYCLA
would urge the court to refer the case for trial or another
proceeding. If not, NYCLA would urge the court and the
GAL to refer the case to APS for an Article 81 proceed-
ing.2°> Only Article 81 guardians have the power to compel
wards to accept settlements.

Other authorities and practitioners agree with NY-
CLA’s position. According to those who hold this view,
GALs are not vested with the authority to settle cases.
CPLR 1207, they argue, “grants authority to the represen-
tatives of an infant or a person judicially declared incom-
petent to settle claims, but does not include guardians ad
litem among the representatives with settlement author-
ity.”2® They contend that a fair reading of CPLR 1207 is
that “the legislature did not authorize guardians ad litem
to settle claims on behalf of the individuals they repre-
sent, unless the ward has been declared incompetent.”?’
For support, they cite In re Estate of Bernice B., in which the
New York County Surrogate’s Court found in 1998 “that a
GAL cannot bind her adult ward to a settlement of which
the ward disapproves unless the ward’s incapacity to par-
ticipate in the litigation (or in its settlement) has been es-
tablished under the special procedural safeguards afford-
ed by the [MHL].”2 They also cite Tudorov v. Collazo, in
which the Appellate Division, Second Department, wrote,
as to CPLR 1207, that if a ward objects to a GAL's attempt
to settle a case, “a guardian ad litem is not authorized to
apply for approval of a proposed settlement of a party’s
claim. .. .”% They additionally note that the concept of a
GAL’s “stepping into the ward’s shoes” appears in “train-
ing manuals” only and has no case law support.

Others have a different opinion. They might agree
that the GAL may not settle a proceeding without court
approval. But, they argue, the court may approve a GAL'’s

proposed settlement of any proceeding, including ones
that surrender possession, and the ward’s desires are rel-
evant but not determinative. For proponents of this view,
the relationship between a GAL and a ward is different
from that of attorney-client, in which the attorney must
follow the client’s wishes but in which a GAL might be
obliged out of necessity to act contrary to the ward’s de-
sires and to support a settlement position adverse to what
the ward wants.

Some courts have allowed GALs to act contrary to
their wards’ wishes. The Appellate Division, Third De-
partment, in In re Feliciano v. Nielson, for example, quoting
from dictum from the Court of Appeals in In re Aho, held
that “a guardian ad litem is not to be viewed as an ‘un-
biased protagonist of the wishes of an incompetent’ and
may even act contrary to the wishes of its ward.”3!

Many judges agree with Feliciano. One, in a law
journal article, has written that “[t]he GAL steps into the
shoes of the ward. . . .”32Another, in a training outline, has
explained that “[a]lthough the ward’s desires are relevant,
they are not determinative. Thus, a guardian ad litem may
have to act contrary to the ward’s desires and maintain
a position adverse to the ward.”% A third, Justice Fern
A. Fisher, the New York City Civil Court Administrative
Judge, whose office oversees the GAL program, submit-
ted a Comment in opposition to the NYCLA Subcommit-
tee Report, arguing that a GAL must act in the ward’s
interests but may act in opposition to the ward’s prefer-
ences.?* The Comment notes the difference in the statutory
procedure to settle claims by infants, judicially declared
incompetents, and conservatees and the role of the judge
and GAL in settling claims against respondent-tenants not
judicially declared incompetent but who nevertheless are
incapable of adequately defending their rights.®® The Com-
ment looks to the CPLR’s legislative intent and argues that
“the legislature considered and rejected CPLR 1207 and
1208’s application to actions where the GAL is appointed
to defend the interests of a party,” including respondent-
tenants in Housing Court.3¢ Justice Fisher argues that if the
ward and the GAL disagree, and the judge does not find
that an Article 81 proceeding is warranted, the case should
not be sent out for a trial that can lead to an eviction.

Justice Fisher opines, therefore, that the judge should
determine whether to so-order a settlement or recommen-
dation if the ward disagrees with the settlement the GAL
recommends.?” In making that determination, the court
and the GAL should consider the least-restrictive alterna-
tives when intruding into the ward’s autonomy.

Practical concerns underlie the belief that a GAL,
supervised by the court and acting with the court’s per-
mission, should be allowed to urge a court to disregard a
ward’s irrational wishes. Just because the court or a GAL
wants to refer the matter for an Article 81 guardian does
not mean that APS will accept the case or that the Supreme
Court will appoint an Article 81. GALs and Housing Court
judges are not the wards’ attorneys and do not prepare
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the papers for Supreme Court. The ward might be evicted
if an Article 81 guardian is not appointed. Not accepting

a fair stipulation that a GAL negotiates might also result

in possible injustices because Article 81 proceedings are
lengthy, drawn-out affairs. Even if the Housing Court
matter is stayed pending an Article 81 proceeding, pos-
sible injustices might include denying landlords legitimate
use and occupancy (which APS will not pay if it seeks an
Atrticle 81 guardian) and forcing the ward’s neighbors to
tolerate the ward’s allegedly intolerable behavior.

After NYCLA issued its Subcommittee Report and
Justice Fisher issued her Comment, the Subcommittee
issued a Minority Report but adhered to its majority
views.3 NYCLA's final report, approved, as mentioned
above, in February 2007, considered and rejected Justice
Fisher’s Comment.

The reality is that GALSs, to some valid extent, make
decisions that affect their wards. In striving to “protect
and assist a party, [GALSs] do substitute their judgment
and decisions for the decision making that the party
otherwise would exercise in a proceeding and curtail the
party’s autonomy and freedom in that respect.”® This
curtailment of the ward’s autonomy ranges from inva-
sions into the ward’s financial independence in the form
of APS involuntary financial management, to the GAL'’s
coordinating a heavy-duty cleaning, to emergency hospi-
talization or institutionalization of the ward, to the GAL’s
recommending an MHL Article 81 guardianship proceed-
ing. In an Article 81 guardianship proceeding, the Article
81 guardian is even more involved in the ward’s life than
a Housing Court GAL may ever be.

When a disagreement between the GAL and the
ward’s attorney arises over how to handle the ward’s case,
should the GAL, as an officer of the court, report this to
the court, and whose position should prevail? One author
has opined “that [the lawyer] can seek judicial removal of
the present guardian [ad litem] and appointment of a new
guardian ad litem . . . [and] then the attorney can seek
judicial resolution of the disagreement with the guardian
[ad litem], or can withdraw from the case.”*° According
to a civil court advisory opinion, “a GAL should allow
the attorney to handle all the legal paperwork related
to the case unless the attorney takes action contrary to
the ward’s welfare.”*! If there is a conflict, or when the
GAL believes that the attorney is not doing the work, the
GAL should notify the judge, and the matter should be
discussed and resolved on the record.*? Disagreements
between the GAL and the ward’s attorney might develop
because they have different practical and ethical obliga-
tions toward the ward and might differ about what is in
the ward’s best interests.

Attorneys also experience conflicts. As the New Jersey
Supreme Court in In re M.R. explained, “[g]enerally, the
attorney should advocate any decision made” by the inca-
pacitated person, and “[o]n perceiving a conflict between
that person’s preferences and best interests, the attorney

may inform the court of the possible need for a guardian
ad litem.”*3 But if the client opposes a GAL, the attorney
may move for a GAL only if the client is incapacitated and
“if there is no practical alternative, through the use of a
power of attorney or otherwise, to protect the client’s best
interests. . . .”* If that happens, the attorney may not be a
witness at a contested hearing.*®

A question exists whether a GAL may perform
purely legal work on the ward’s behalf, such as drafting a
memorandum of law. Some GALs who are attorneys will
perform legal work out of kindness to their wards and
generosity to the court. Although it is often difficult to find
an attorney for the ward, the better practice is for GALs
not to perform legal work and, instead, to do their best to
retain an attorney. As three experts explain:

Even when the guardian ad litem is a
lawyer, he or she cannot take on the dual
role of acting as both guardian ad litem
and legal counsel. Guardians ad litem and
counsel for defendants perform different
roles. The guardian ad litem is an officer
of the court whose role is to protect the
interests of the ward and report to the
court. The attorney, while an officer of the
court as well, must be a zealous advocate
for the client in an adversarial process.
The two roles are distinct, as are the
obligations.*6

It is difficult for an attorney-GAL to see a defect in the
pleadings and not point it out to the court. Courts often
tolerate GALs who do legal work. It would be unseemly
for a court, having heard a GAL argue a meritorious legal
issue for a ward, to disregard the argument, not because of
its merits, but because the GAL perhaps should not have
been the one to make it. The line between an attorney-GAL
and an attorney is sometimes blurred.

Another issue arising out of the GAL’s role is whether
private legal malpractice insurance will protect GALS.
GALs need not be lawyers.*” GALs should be indemnified
by legal malpractice insurance, some argue, because GALS
are involved in legal proceedings and perform at least
quasi-legal, if not fully legal, work to protect their wards.
The NYCLA Task Force on Housing Court Resources
Subcommittee’s report notes, however, that “[t]here is a
diversity of opinion among private attorneys with regard
to whether private legal malpractice insurance will cover
work performed as a pro bono GAL in Housing Court.”*8

The New York State Attorney General has issued an
opinion stating that court-certified volunteer GALs are
entitled to state indemnification under the Public Officers
Law § 17(1)(a) because they are state-sponsored volun-
teers.*® Under Public Officers Law 8§ 17(1)(a), GALs are
entitled to state indemnification only if they are deemed
an “employee” and not independent contractors. If the
court determines that GALs, paid or unpaid, are inde-
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pendent contractors, then GALs would not be entitled to
state indemnification. Under a New York State Attorney
General Advisory Opinion dated October 24, 2006, paid
GALs will not be indemnified under the Public Officers
Law because they are not volunteers.>® Unless the Attor-
ney General issues a different opinion or the Legislature
amends the law, some compensated GALs, who are at risk
of being sued by incapacitated, paranoid wards, might
be disinclined to serve. Other GALs will serve but will be
victimized by frivolous litigation. Several groups, includ-
ing the New York State Bar Association’s Real Property
Law Section’s Landlord and Tenant Proceedings Com-
mittee, have therefore proposed legislation to compel the
state to indemnify Civil Court GALs.5>!

GALs have some protection, however, from lawsuits
by their wards. The Civil Court in Lau v. Berman has held
that a ward may not sue a GAL absent the ward’s first
obtaining court approval, and that the ward’s failure to
do so must result in dismissing the action: “Once a court
appoints a guardian to represent an incapacitated person,
litigation against the guardian as representative of the
incapacitated person may not proceed without permis-
sion of the court which appointed the guardian.”®? The
court found that a suit against a GAL for breach of duty,
conspiracy, and defamation for acting against the ward’s
interests must be treated differently from other actions
because “[a] guardian ad litem may be obliged to act
contrary to the wishes of the incompetent and adopt a
position that is adverse to the position of the ward.”*3

IV. Who May Be Appointed to Serve as a GAL?

Because issues involving incapacitated litigants are
critical to the court, the litigants, and the public, the New
York City Civil Court has a GAL program in place. The
court trains and certifies GALSs, serves as a liaison to other
agencies and stakeholders, and in general administers the
GAL program.

To become a certified Civil Court GAL, the appointee
must undergo a court-approved daylong training pro-
gram. The training, overseen by the Civil Court Adminis-
trative Judge’s office, is currently offered twice each year
in two live training sessions, usually in January and June.
Video replays of the trainings can be viewed in between
the scheduled live sessions.>* Attorneys admitted to the
bar for at least two years can receive a total of six free
Continuing Legal Education (CLE) credits for completing
the training.®

Applications to serve as a Housing Court GAL are
available online.®

Court certification is not necessary for trained pro
bono professionals associated with social service agen-
cies™ or for students affiliated with a law school’s elder-
law clinic.%®

Courts must take the proposed GAL’s financial
ability into account under CPLR 1202(c) when determin-
ing whether the GAL can provide for the ward’s best

interests.%® Before a court may make an appointment, the
proposed GAL must sign an affidavit “stating facts show-
ing his ability to answer for any damage sustained by

his negligence or misconduct.”®° These facts include the
GAL’s assets, income, and liabilities.5* CPLR 1202(c) is not
always used in summary proceedings, in which Hous-

ing Court GALs have vastly fewer powers than Supreme
Court Article 81 guardians and in which Housing Court
monitors its GALs more closely than other courts do. GAL
appointment orders in Housing Court sometimes provide
that the GAL will serve without bond. Some appoint-
ment orders even provide that GALs need not comply
with CPLR 1202(c) affidavit requirement.5? The fear is that
compelling GALSs to submit these affidavits is an onerous
demand that might decrease the available pool of GALs
who could assist Housing Court litigants. A Civil Court
directive provides, however, that “Judges must insure that
[a CPLR 1202(c)] affidavit is filed.”’63

Housing Court GALs need not file a notice of appoint-
ment under § 36.2(c) of the Rules of the Chief Judge, but
judges; judicial hearing officers; and their spouses, chil-
dren, and parents are disqualified from service as a GAL.%

It is widely agreed that private law firms should be
encouraged to serve as GALSs, given the level of legal
training and expertise that attorneys possess. Private at-
torneys serving as GALs increase the efficiency of the GAL
appointment and training process.5® But a GAL need not
be an attorney.’® Nor must a GAL be a doctor when the
ward is mentally impaired.5”

V.  How GALs Are Appointed

A GAL may be appointed upon APS motion under
CPLR 1202(a), or the court may appoint a GAL on motion
or “at any stage of the action upon its own initiative.”

CPLR 1201 lists three categories of persons who must
appear by a GAL: (1) certain infants; (2) certain adjudi-
cated incompetents or conservatees; and (3) individuals
“incapable of adequately prosecuting or defending [their]
rights.” This article addresses the third category.

As to potential wards who might be incapable of
adequately defending their rights, the court should hold
a hearing to ascertain the need to appoint a GAL for them
even when they have competent counsel or when they
and their attorneys object to appointing a GAL.% The
court in Fran Pearl Equities Corp. v. Murphy found that a
hearing is required to determine whether to appoint a
GAL.% According to Silver & Junger v. Miklos,” the court
may appoint a GAL without a hearing if it relies on APS’s
psychiatric documents and the petitioner’s letter to APS
supporting the need for a GAL. A hearing is not required if
the proposed ward and opposing party agree, on consent,
that a GAL is needed or would be helpful to resolve the
proceeding. No hearing is required when GAL appoint-
ment can be based on the court record and documentation
that raise no issues of fact.
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If the court before which the proceeding is pending
does not appoint a GAL, an application for a GAL may
also be made under CPLR 1202(a)(1) on motion by “an
infant party if he is more than fourteen years of age.”
CPLR 1201 additionally provides that unless the court
appoints a GAL, an infant shall appear by a parent having
legal custody or, if there is no parent, by another person
or agency having legal custody. The phrase “having legal
custody” refers to judicially determined custody. Allowing
a parent or legal guardian to appear without appointing
a GAL eliminates an unnecessary application to the court.
Appointing a GAL is required if “the right to custody ex-
ists neither by parenthood or by decree.”’*

CPLR 1202(a)(2) provides that a motion to appoint a
GAL may be brought by a “relative, friend or a guardian,
committee of the property or conservator.” A government
agency like APS or DSS has standing to move for a GAL,
given its duties under Social Services Law § 473 and 18
N.Y.C.R.R. 457. APS has standing as a friend of the court
to move to appoint a GAL without moving to intervene in
the proceeding.”

Under CPLR 1012(a)(1), a court must permit a person
to intervene as a party when a state statute confers the
right to do so.”® A protective services agency must have a
network of professional consultants and service providers
and may be involved with health, mental health, aging,
and legal and law-enforcement agencies.” The Social Ser-
vices Law does not give a protective services agency the
right to intervene to seek a GAL for a party.” In a special
proceeding in the Housing Court, therefore, APS interven-
tion is permitted only by leave of the court.”®

CPLR 1202(a)(3) provides that a motion to appoint a
GAL may be brought by “any other party to the action if
a motion has not been made under paragraph one or two
within ten days after completion of service.””” The “other
party” may be the opposing one or the opposing party’s
counsel. Courts interpret CPLR 1202(a)(3) to require a
party who knows, or believes, that the opposing party suf-
fers from a mental condition to bring that condition to the
court’s attention.”® This is especially true of the opposing
side’s attorney, who is an officer of the court. The oppos-
ing side has a duty to inform the court of an adversary’s
incapacity, especially when evidence in a prior proceeding
between the two parties suggested that a guardian was
required. In Jackson Gardens LLC v. Osorio, the court found
that “[t]he fact that a guardian was found to be needed in
a prior case, between the same parties, six months prior,
clearly placed a duty on the petitioner to inform the court,
and makes his failure to do same inexcusable.”"®

Even when a litigant has insufficient proof to move
for a GAL, the litigant still has an obligation to bring the
potential ward’s mental disability to the court’s atten-
tion.® Securing a judgment and evicting a tenant the
landlord knew was mentally incapacitated and in a nurs-
ing home can subject the landlord to claims for wrongful
eviction and property damage.?! Not only does moral ob-

ligation require informing the court of a litigant’s possible
incapacity, but a legal one does as well.

Sometimes a landlord will have a duty to inform the
court that a tenant might need a GAL if for no reason
other than that the nuisance allegations that form the
grounds for the holdover suggest a pattern of bizarre acts
that might warrant a GAL. On the other hand, sometimes
counsel will be only too glad to raise the matter of ap-
pointing a GAL so as to frazzle a nervous, unrepresented
litigant or cause a court to question the litigant’s rational-
ity and good faith.

A court-approved GAL is appointed when a Housing
Court judge submits a Guardian ad Litem Request form to
the borough’s Housing Court Supervising Judge or GAL
coordinator, who maintains a list of court-approved GALs.
The Housing judge may request a GAL who has particular
experience or specialization. The Supervising Judge or
GAL coordinator gives the appointing judge two or three
names from the list, and the appointing judge’s court at-
torney contacts the first of the two or three to assess avail-
ability and interest. The potential GAL may accept only if
the court makes the initial contact; no other party to the
case may arrange for the appointment. The court attorney
informs the potential GAL of the basic facts of the case, in-
cluding whether the ward is an APS client. If the potential
GALs decline appointment, the Supervising Judge or GAL
coordinator provides new names.

Once a person agrees to serve as a GAL, the appoint-
ing judge or court attorney prepares an order of appoint-
ment, which, when completed and signed by the appoint-
ing judge, is submitted to the Supervising Judge. The court
attorney then mails the order and the papers in the court
file to the GAL.

Ajudge may also directly appoint a potential ward’s
relative, friend, therapist, or social worker to serve as the
GAL, although the judge should be on guard for the po-
tential of a conflict of interests. A judge who makes a direct
appointment need not submit anything to the Supervising
Judge or GAL coordinator, and the Supervising Judge or
GAL coordinator will not give the appointing judge a list
of potential GALs. According to a Civil Court advisory no-
tice, those non-court-certified individuals, “as a condition
of the appointment, must participate in training specified
by the Administrative Judge.”8?

CPLR 1202(c) provides that no GAL appointment is
valid unless the GAL files written consent of the appoint-
ment with the court. A court may not appoint a GAL who
is unwilling to serve.

VI. Housing Court’s Authority to Appoint a GAL

The Civil Court, including its Housing Part, has the
authority to appoint a GAL in a summary proceeding®
and need not refer a GAL motion to a Supreme Court
judge. Under CPLR 1202(a), “[t]he court in which an
action is triable may appoint a guardian ad litem at any
stage in the action.”®* Even if an adjudication of incompe-
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tency has not been made, the court must appoint a GAL if
court intervention is required to protect the best interests
of a litigant incapable of adequately asserting claims and
rights.®

One Civil Court judge in three decisions published
more than 15 years ago wrote that Housing Court does
not have the jurisdiction to appoint GALs.%8 All other
courts have disagreed. These courts, from the Appellate
Term down,®” have explained that Civil and Housing
Court judges “ha[ve] the duty to protect a litigant who
is incapable of protecting his or her interests”%® and “‘the
inherent’ power to appoint a guardian ad litem.”8?

VII. When Can a GAL Be Appointed?

Housing Court must appoint a GAL for litigants in a
pending proceeding if the court finds, based on a prepon-
derance of the evidence, that the litigants are incapable
of adequately prosecuting or defending their rights.?® A
determination of incompetency, unlike in an Article 81
proceeding, is not required.®® The Court of Appeals in
the seminal Sengstack v. Sengstack found that although a
GAL appointment should not be used to evade a formal
declaration of incompetency, the court still has a duty
to protect a litigant who might be incompetent but not
formally declared incompetent.%

Under CPLR 1202, a GAL may be appointed at any
stage of the action or proceeding. The Appellate Divi-
sion, First Department, in In re Beyer, confirmed in 1964
that CPLR 1202(a) allows courts to appoint GALs at any
stage and “to a complex of situations, some of which may
antedate the technical institution of the proceeding.”®
The court may, therefore, appoint a GAL before the action
or proceeding begins. That might occur when a landlord’s
attorney serves a petition and notice of petition and alerts
the court to appoint a GAL rather than allow a tenant to
be evicted for failing to answer the petition in a nonpay-
ment proceeding or for being absent at an inquest in a
holdover proceeding.

In actions or proceedings involving incompetents,
the court should wait for the application of the persons
entitled to move for the appointment of a GAL before the
court appoints the GAL. If that procedure might endanger
the incompetent’s interests, then the appointment can be
made at the inception of the action or proceeding—for ex-
ample, in an order to show cause before the petition and
notice of petition are served.* The court may also appoint
a GAL after the parties have agreed on a settlement® or
after a judgment is entered® or at the appeals stage.®’

An action or proceeding against litigants incapable
of adequately protecting their interests may not proceed
without notice to the court of the litigant’s incapacities
and a court inquiry.® Following the proposition set out
in Vinokur v. Balzaretti that “[t]he public policy of this
State, and of this court, is one of rigorous protection of the
rights of the mentally infirm,”® a hearing should be con-

ducted whenever a question of fact arises about whether a
GAL is required.'® Questions of fact might concern a po-
tential ward’s alleged delusional behavior, poor judgment,
and sub-clinical manifestations.'®! The court in Weingarten
v. State held that when a party eligible under CPLR 1202(a)
applies for the appointment of a GAL for an individual
who resides in a mental institution, a rebuttable presump-
tion arises that the individual is incapacitated.'%?

CPLR 1201 dictates that a litigant’s mental impairment
less than incompetency may support appointing a GAL.1%3
A GAL must be appointed if a potential ward does not un-
derstand the nature of the legal proceeding or the possible
consequences of the court’s judgment.104

The proposed ward’s physical impairments may also
warrant appointing a GAL if the proposed ward is pro
se and unable to appear in court to defend or assert a
claim.1% A GAL will also be appointed when the litigant
is unable to appear in court because of incarceration.1%
In Leibowitz v. Hunter,1%7 the court granted a motion to
appoint a GAL to aid a plaintiff in a coma due to injuries
sustained in a car accident. Some courts have declined to
appoint a GAL if the potential ward’s physical incapacity
was not linked to a mental incapacity.1%8

The court will take a host of factors into account to
determine whether a litigant requires a GAL. A litigant’s
decreased mental ability or physical agility caused by
advanced age,'® disease,'° or drug or alcohol abuse™! is
relevant. Patients in psychiatric institutions presumptively
require a GAL’s assistance.!'? Courts will consider affida-
vits from neighbors, physicians, and others capable of at-
testing to the litigant’s mental and physical capabilities.*

Not only are tenants eligible to receive a GAL, but
landlords are as well. A GAL may also be appointed in any
Housing Court proceeding, not just an eviction proceed-
ing. Although GALs are seen most commonly in non-
payment and holdover proceedings, they serve in illegal
lockout and HP (repair) proceedings.!*

The GAL’s role ends when the case is dismissed,
discontinued, settled, or otherwise resolved. A new GAL is
required for every new proceeding,™ although the judge
who believes that the GAL performed satisfactorily and
developed a positive relationship with the ward may ap-
point the same GAL for the new proceeding.

VIII. Vacatur of Judgments

Most courts, if pressed, will vacate a final judgment
of possession and warrant of eviction if they find that an
individual required a GAL during the action or proceed-
ing but did not have one, regardless of whether an attor-
ney represented the tenant at the trial.'® In 124 MacDougal
St. Assocs. v. Hurd, the court vacated a default judgment
against a tenant who needed a GAL and an Article 81
guardian.!'” Courts have vacated foreclosure, divorce, and
money judgments more than a year after the default for
mentally incapacitated defendants.8
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If the court, once notified that a tenant is incapaci-
tated, fails to make the appointment or give careful con-
sideration to the need for a GAL, it is “improvident and
requires the reversal of the judgment.”''® Most courts will
similarly vacate a judgment and restore a party to posses-
sion if they find that the party was unable to defend rights
in the proceeding adequately.’? Of import is a March 2007
Civil Court Advisory Notice stating that “if it appears
that a respondent is incapable of adequately defending
against a proceeding, the court should appoint a guardian
ad litem and any default judgment entered prior to the
appointment in most instances should be vacated. Fail-
ure to vacate the default judgment maybe [sic] reversible
error.”1?!

When APS moves for a GAL, it will often tell the court
on the landlord’s application that the motion to vacate the
judgment may be held in abeyance. Many GALSs never
move to vacate the judgment. They will use the judg-
ment’s nonvacatur as a bargaining tool, if the ward will
not otherwise be prejudiced, to get more time to satisfy
the judgment. Often landlords consent to giving wards
time to satisfy the judgment if the judgment is not va-
cated. Landlords also consent to GALs in close cases on
the condition that the court not immediately vacate the
judgment.

An out-of-court stipulation signed by a tenant in-
capable of adequately defending his or her rights will
be vacated if the tenant required a GAL.12 If a tenant is
“unable to address a particular topic without going off
on a tangent”12 and otherwise is unable to defend legal
rights, the default judgment should be vacated and a GAL
appointed.

In Roe Corp. v. Doe,*?* the court vacated a judgment
of possession after finding that the petitioner-landlord,
who knew about the respondent-tenant’s incapacities,
had a legal obligation to inform the court that the tenant
was incapacitated.'? In V.K., the court went even further,
holding that ““a petitioner, in any proceeding, [must] be
extremely diligent’ in determining whether a party may
be under a disability requiring a guardian ad litem.”1%6 |f a
party fails “to notify the court of an adversary’s disability
before obtaining a default judgment, [it] is a fraud on the
court and a basis to vacate the judgment.”1?’

IX. When GALs Are Not Required

Some courts will not vacate a judgment despite the
ward’s incapacitation. These courts will deny a motion to
appoint a GAL even after a default and eviction, and even
when the landlord knew about the tenant’s infirmities.2
In Kalimian v. Driscoll, the court found that the fact that
counsel represented the tenant played no role in deter-
mining whether the tenant was prejudiced by the absence
of a GAL,'?° but the court in Hertwig-Brilliant v. Michetti
found that failure to appoint a GAL was harmless because
competent counsel represented the litigant, who was also
helped by family.13 Some courts will not appoint a GAL
when the respondent waits two years in the proceeding

until the eve of the trial to move for a GAL.'3! The court in
321 W. 16th St. Assocs. v. Wiesner, for example, refused to
appoint a GAL late in the proceeding.!®?

A court will deny a motion to appoint a GAL and
vacate a judgment if the potential ward does not prove an
incapacity to prosecute or defend rights.133 Thus, a mo-
tion will be denied if the letter of the psychologist who
examined the tenant does “not state that [the] tenant was
incapable of defending her rights or that appointment of a
guardian was needed. . . 134

When a motion to appoint a GAL is made, the court
must balance the litigant’s interests with those of third
parties, such as other tenants in the building, to assess
whether to appoint a GAL. At first, litigants might appear
unable to defend their rights adequately. After further
assessment, the court might determine that the potential
ward does not need a GAL.1%

Some courts have declined to appoint a GAL on the
ground that appointing one will not help a recalcitrant liti-
gant. Stratton Coop., Inc. v. Fener!3® was a nuisance proceed-
ing in which the tenant repeatedly refused access to her
home or to cure hazardous accumulations.¥’ In that case,
the Appellate Division, First Department, affirmed the
final judgment and the decision finding that appointing a
guardian (an Article 81 guardian in this instance) would
not have resolved the issue of access and that the rights of
the other tenants needed to be acknowledged. The court
balanced the tenant’s needs with the rights of the other
tenants in the building whose health and safety were at
risk.

Similarly, in Pinehurst Constr. Corp. v. Schlesinger, 38
a nuisance holdover proceeding, although the Appellate
Term dissent argued that the final judgment after trial
should be reversed because it appeared that the tenant
was an “elderly, chronically sick, and apparently disturbed
tenant,”1% the majority found no basis to conclude that
appointing an Article 81 guardian, “even if warranted,
would remedy the long-standing, acute problems posed
by tenant’s aggressive, antisocial behavior.”140

Having a history of mental impairment is insufficient
by itself to require either the appointment or continued
service of a GAL. The incapacity could have disappeared
by the time the new action or proceeding began.14!

X.  Removing a GAL

A court’s disagreement with a guardian’s choices is in-
sufficient to warrant replacing the guardian. In Sutherland
v. New York,*2 the plaintiff’s mother accepted a lump sum
monetary offer from the city to settle her and her child’s
claims, despite the trial court’s view that the child’s best
interests required that payment be made over a period
of years. The trial court entered an order removing the
mother as guardian and replacing her with a GAL. The
Appellate Division, First Department, reversed, finding
that the disagreement was insufficient to warrant remov-
ing the natural parent as GAL.1#
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Likewise, the court in Stahl v. Rhee found that a
plaintiff’s mother’s refusal to accept a settlement on her
son’s behalf was insufficient to replace the mother, acting
as legal guardian, with a GAL.'** The plaintiff became
severely mentally retarded from his exposure to antibacte-
rial skin cleanser prescribed for him shortly after his birth.
According to the Appellate Division, Second Department,
Supreme Court improperly discharged the plaintiff’s
mother as the plaintiff’s guardian and inappropriately
replaced her with a court-appointed GAL when the
plaintiff’s mother refused to accept a proposed settlement
“under any circumstances” because it would not cover
her son’s expenses.'*® The Appellate Division held that
the mother’s decision was not unreasonable, arbitrary, or
capricious, especially absent proof of a conflict of interest
between the mother and the infant plaintiff. The Second
Department therefore reversed the Supreme Court’s deci-
sion removing the child’s mother as his legal guardian.!4

Courts have the power to remove a GAL on their
own motion if a GAL, in the GAL’s capacity as an officer
of the court and as the person charged with protecting
the ward’s rights, engages in conduct that prejudices or
harms the ward.'*" The court in De Forte v. Liggett & Myers
Tobacco Co. found that “[t]he rights of an infant cannot and
should not be lost through the obdurate, unreasonable
and uninformed conduct and opinion of the guardian ad
litem.””148 A judge who determines that the GAL is acting
against the ward’s best interests should remove the GAL.
If the Civil Court removes the GAL from its list of certi-
fied GALs, each Housing judge overseeing a particular
case decides whether to remove the GAL while the pro-
ceeding is pending. A court may further vacate a warrant
of eviction and restore a tenant to possession, even after
the marshal executes the warrant of eviction, if the GAL’s
ineffective assistance caused the eviction.1#?

A court should be wary about defaulting a ward
whose GAL did not appear. Under CPLR 1203, no default
may be entered until 20 days after a GAL is appointed.1%0
Even after that time passes, the court should not begin to
consider a default judgment against the ward until the
court inquires diligently into what caused the default. If
the GAL is responsible for the default, the court should
consider relieving the GAL, appointing a new GAL, and
informing the Administrative Judge.

Sometimes a GAL behaves egregiously, although not
necessarily toward the ward. In Hitchcock Plaza, Inc. v.
Clark, a GAL spat on an associate of the opposing side’s
law firm.1%! The law firm moved for sanctions against the
GAL. The court denied the motion because the GAL was
not a party or an attorney, sustained the spitting charge
and referred the GAL to the Administrative Judge.'>

When the judge or the Civil Court’s GAL program be-
lieves that a GAL is performing inadequately, they must
do their best to investigate the matter promptly. A com-
plaint against a GAL triggers due process rights. Under §

36.3(e) of the Rules of the Chief Judge, “The Chief Admin-
istrator [of the Courts] may remove any [GAL] from any
list for unsatisfactory performance or any conduct incom-
patible with appointment from that list, or if disqualified
from appointment pursuant to this Part. A[GAL] may not
be removed except upon receipt of a written statement of
reasons for the removal and an opportunity to provide

an explanation and to submit facts in opposition to the
removal.” The Chief Administrator’s duties to consider
removing a Civil Court GAL are delegated to the Civil
Court’s Administrative Judge.

XI.  Proper Advocacy

The courts must determine whether a GAL has repre-
sented the ward’s best interests. Courts have the continu-
ing responsibility to supervise the GAL’s work.1%3 In a
New York City Civil Court Advisory Notice dated March
2007, the court advised that judges must assess the ad-
equacy of the GAL’s advocacy for the ward before it may
so-order a stipulation that a GAL wishes to enter into.1%
The judge must assess whether the GAL has met with the
ward and attempted to have a home visit, whether the
GAL has determined what the ward desires as an out-
come of the case, and whether the GAL has investigated
and weighed all the factors in the case and recommends
a settlement in the ward’s best interests. The GAL must
also develop a plan to assist the ward in obtaining repairs,
money, or other assistance to comply with the proposed
stipulation and follow through with the plan to assist the
ward. The GAL must inform the court whether the ward
agrees with the proposed settlement. Finally, the GAL
must try to locate a missing ward and take all possible
steps to get the ward to come to court.

In making these assessments, the court must allocute
on the record any significant stipulation, such as one that
settles a proceeding. The court should not simply sign the
stipulation as if were a two-attorney stipulation, even if
the GAL is an attorney.1®

The court’s supervisory role limits a GAL’s advocacy.
Once again, as three experts explain:

If a settlement does not compromise a
ward’s property rights (e.g., if there is

no provision that a default will result

in the issuance or execution of a war-
rant of eviction, or that a property right
will be surrendered), then the court may
determine that a settlement is appropri-
ate without further action to protect the
ward, and the court—not the guardian
ad litem—may approve the settlement.
On the other hand, if the ward’s property
rights are implicated (e.g., if the settlement
provides for a warrant or surrender), the
court must make an initial determination
whether it can approve the settlement.156
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The GAL’s duties and the court’s obligations are fact
specific. The more the ward gives up in terms of a
settlement, the more the GAL must investigate, advocate,
and explain.® Likewise, the court must assure the
integrity of the proceedings and protect the ward’s rights
by inquiring, examining, and allocuting on the record.%

XIl. Service Issues

Before any action or proceeding may go forward, the
ward or potential ward must receive the petition and no-
tice of petition underlying the proceeding as well as any
motion to appoint a GAL.1%® The RPAPL and the CPLR
require service so that the ward or the ward’s guardian,
committee, or conservator will get notice of any pending
action or proceeding.160

a. Service of Petition and Notice of Petition

Under RPAPL § 735, the petition and notice of petition
must be personally delivered on the respondent, deliv-
ered and left with a person of suitable age and discretion
who resides or is employed at the property sought to be
recovered, or served by conspicuously placed service.16!
Properly serving the petition, notice of petition, and any
predicate notice is especially important when the landlord
knows that the tenant resides in a hospital, nursing home,
or other institution.'®2 The landlord’s failure to mail ad-
ditional copies of the petition and notice of petition to this
additional, alternative address will result in a dismissal of
the proceeding.183

In the nonpayment summary proceeding Parras v. Ric-
ciardi,’64 the court vacated the default judgment awarded
to a petitioner-landlord who failed to mail additional
copies of the petition and notice of petition to the nursing
home where the tenant-respondent was residing.%® The
court found that “when the landlord knows the tenant is
living in a nursing home, the tenant must be served with
the petition and notice of petition at the nursing home in
order for the court to have jurisdiction over the summary
proceeding.”*® The court also found that RPAPL § 735(1)
(a) forbids a default against tenants not served at their
other residential address even if the petitioner does not
learn about the other residence until the person preparing
the affidavit of nonmilitary service discovers the tenant’s
whereabouts in connection with preparing the affidavit of
investigation.6”

In RPAPL § 735(1)(a), “residence” “means the par-
ticular locality where the tenant is actually living at the
time the summary proceeding is commenced.”%8 This
residence might be a location different from the prem-
ises of which the landlord seeks possession. Even proper
service at the nursing home would not have been satisfac-
tory in Parras, though, because the landlord knew that
the respondent was mentally incompetent and did not
inform the court of that fact before it obtained a default
judgment.169

b. Service Upon the Ward of a Motion to Appoint a
GAL

CPLR 1202(b) requires that a notice of motion to
appoint a GAL “be served upon the guardian of [the
ward’s] property, upon [the ward’s] committee or upon
[the ward’s] conservator” or, if none exists, then “upon the
person with whom [the ward] resides.”?’® CPLR 1202(b)
also requires personal service on the potential ward if that
person is over the age of 14 and has not yet been judicially
declared incompetent.’”* The court must deny a motion
not served on the potential ward.’? Unless there is a ju-
dicial declaration of incompetence or court determination
of the litigant’s mental condition, the potential ward must
be given an opportunity to be heard.'”® The court in Beach
Haven Apts. Assocs. LLC v. Riggs held that “it is critical that
the proposed ward be properly served so that he is aware
of the motion and the basis upon which APS seeks the im-
position of a guardian ad litem and so that he can appear
in court and argue for or against the motion.”"*

Xlll. Compensation for GALs

CPLR 1204 sets forth the compensation that GALs
may receive for their services.’” In proceedings in which
the ward is an APS client, APS, through the New York City
Human Resources Administration (HRA), will provide
compensation of $600 for the entire action or proceed-
ing, whether or not the GAL is an attorney or has special
skills.}’® The GAL order should include a note that HRA
will pay the GAL $600 in exchange for the GAL's ser-
vices.'” An exception to the normal APS compensation
policy could entail the court’s asking HRA to approve a
higher fee when the GAL provides more services than
usually required.”® A court that believes that the ward is
or will be an APS client may appoint the GAL immediately
with the understanding that a determination whether APS
will compensate the GAL will be made later.1”

Upon either the GAL’s or the GAL's attorney’s filing
an affidavit that shows the services rendered, the court
may, in the case of a ward who is not an APS client, enter
an order granting the GAL reasonable compensation. The
compensation may “be paid in whole or part by any other
party or from” the ward’s recovery or other property.18 If
the GAL seeks more than $500 in compensation in a non-
APS case, then the GAL or the GAL’s attorney “must file
with the fiduciary clerk, on such form as is promulgated
by the Chief Administrator, a statement of approval of
compensation, which shall contain a confirmation to be
signed by the fiduciary clerk that the [GAL or the attorney
retained by the GAL] has filed the notice of appointment
and certification of compliance.”!81 No compensation may
be awarded unless the GAL “has filed the notice of ap-
pointment and certification of compliance form.”182

Details about compensation for Civil Court GALs are
available on the court’s Web site.18
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Compensation “shall not exceed the fair value of
services rendered.”'® What qualifies as reasonable com-
pensation varies from case to case. So long as a GAL can
support the request for compensation with an application
“supported by [an] itemized documentation showing the
work performed and his hourly rate”!8 and the “fees are
fair and reasonable,”*8¢ the court will award the requested
compensation. The GAL was able to meet this standard
in C.F.B. v. T.B. and was awarded nearly $8,000.1%” In a
different case, Bolsinger v. Bolsinger, the Appellate Division
found that “[i]n fixing the fee, the dollar value for nonle-
gal work performed by an attorney who is appointed a
guardian ad litem pursuant to CPLR 1202 should not be
enhanced just because an attorney does it.”18 Rather, oth-
er factors must be considered to determine the appropri-
ate compensation. In Bolsinger, the court stated that these
factors include fixing the compensation “*with due regard
to the responsibility, time and attention required in the
performance of [the GAL’s] duties,’ the result obtained,
and the funds available to the person who must bear the
cost of the guardian ad litem’s services.”18°

A court that deems a GAL’s compensation excessive
will reduce the amount. In In re First National City Bank
(In re Springett’s Trust), the court found that the GAL
“rendered extensive services for a period of almost five
years”%0 and that “his services were of considerable as-
sistance to the court.”'% But the court relied on the other
factors to reduce the amount awarded from the requested
$8,000 to $4,000.1%2

Courts will take the paying ward’s net worth into ac-
count to determine the reasonableness of the GAL’s com-
pensation. In In re Becan, a 1966 case, the court determined
the tenant’s net worth to be small because his estate
totaled less than $2,500.1%% The court noted additionally
that the appointed GAL expended a minimum amount of
effort. The court reduced the original $250 award to the
GAL to $100. The court found that because the GAL was
a guardian of the court who was appearing in an account-
ing of the estate of an incompetent veteran, the GAL was
“bound to conscientiously perform [his] respective duties,
with the understanding that [he] may be asked to accept
most moderate compensation for [his] services.”1%

CPLR 1204 permits GALs to be compensated from
the proceeds of the ward’s award and allows payment to
be made by “any other party,” including the party whom
the GAL does not represent. In Perales v. Cuttita,'*® the Ap-
pellate Division, Third Department, held that the Special
Term had acted within its discretion when it required the
Commissioner of Social Services to pay the attorney for
services rendered as a GAL for residents of adult-care
facilities.

CPLR 1204 restricts the GAL’s compensation to be
paid from a non-party. In In re Baby Boy O., the GAL went
uncompensated because the mother did not receive a
recovery from which the GAL could be paid.'°® Because
the Commissioner of Social Services was not a party to

the proceeding, moreover, the Commissioner could not

be directed to pay the GAL. A party can be ordered to pay
the GAL if that party’s actions led to appointing the GAL.
In In re Ault, the court found that CPLR 1204 directs that
“a party may be charged with payment of the compen-
sation of a guardian ad litem only where the actions of
such party generated unnecessary, unfounded or purely
self-serving litigation that resulted in the appointment of a
guardian.”7

XIV. The Role of Adult Protective Services

APS is a governmental agency created under New
York’s Social Services Law § 473 for New York City’s five
boroughs.1% To be eligible for APS services, individuals
must be at least 18 years old; not reside permanently in a
hospital, nursing home, or rehabilitation facility; and as
a result of mental or physical impairments be unable to
meet the following three criteria. The first of these criteria
is that prospective clients be unable to “meet their essen-
tial needs for food, shelter, clothing, or medical care”% or
protect themselves from “physical, sexual, or emotional
abuse, active, passive or self-neglect or financial exploita-
tion.”2% The second criterion is that the individuals be “in
need of protection from actual or threatened harm due to
physical, sexual or emotional abuse, active, passive or self-
neglect or financial exploitation, or by hazardous condi-
tions caused by the action or inaction of either themselves
or other individuals.”?! The third criterion is that the indi-
viduals have “no one available who is willing and able to
assist.”292 APS does not consider the individuals’ income
in determining whether to aid them.

Title 18 N.Y.C.R.R. 457 sets forth the criteria to deter-
mine whether someone needs APS services. Individuals
and organizations may refer individuals to APS, either by
telephone or the Internet. APS then responds to the refer-
ral by conducting an assessment. APS will assist clients to
get grants for rent arrears, medical and psychiatric care,
services like Meals on Wheels and home care, public as-
sistance, and other programs to enable clients to remain at
home. APS’s mission is to provide services while using the
least-restrictive measures possible. APS occasionally needs
to use more-restrictive measures, such as putting the client
on financial management, referring the case to its Office of
Legal Affairs to appoint a GAL, and, if necessary, refer-
ring the case to an Article 81 guardian who can enforce an
order to conduct a heavy-duty cleaning or to arrange to
relocate a ward to a more affordable apartment or a setting
with a suitable level of care.

From time to time APS will accept as a client someone
whom the courts, landlords’ attorneys, and tenant advo-
cates might agree does not need a GAL. Courts, landlords’
attorneys, and tenant advocates are also surprised oc-
casionally to learn that APS will not accept someone they
agree should have a GAL. One explanation for the incon-
gruence is that the APS acceptance criteria as outlined
above differ from the CPLR 1201 standard for appointing a
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GAL: that the person be an adult incapable of adequately
prosecuting claims and defending rights.

APS assessments are designed to satisfy APS accep-
tance criteria and not CPLR 1201, even though APS will
submit its assessment reports to Housing Court pursu-
ant to a motion to secure a GAL under CPLR 1201 and
to vacate a judgment if one exists. Judges and practitio-
ners are occasionally stymied by APS reports that do not
directly cover the factors helpful in deciding whether a
potential ward has or had the physical or mental where-
withal to litigate. These factors, typically absent from APS
assessments, include whether the potential ward under-
stands the court process and the contours of the specific
litigation.

When an APS assessment concludes that a potential
ward is severely mentally retarded, one can assume that
the potential ward is or was unable to prosecute claims
and assert defenses. The ward is therefore entitled to a
GAL and to vacate the judgment under CPLR 1201. Less
clear is when the assessment finds the potential ward
depressed. A valid assessment of clinical depression under
DSM IV means that the potential ward is incapable of
prosecuting and asserting claims and defenses. But mere
nonclinical depression is different. Just because someone
is depressed, a natural state for someone facing eviction,
does not mean that the person is or was unable to prose-
cute claims and assert defenses, even if it might mean that
the depressed person is entitled to APS services.

Similarly unhelpful is psychiatric terminology in re-
ports that Housing judges often see using the words “rule
out,” as in, “rule out bipolar disorder.” “Rule out” means
that the psychiatrist does not rule something out—that
the psychiatrist cannot say that the potential ward is not
bipolar. This is different from ruling something in—that is,
saying that the ward is bipolar. A “rule out” formulation is
relevant, if at all, on the possibility that something cannot
be or was not excluded. The formulation is inadmissible
if offered as proof of a conclusion. Only if based on a rea-
sonable degree of certainty or similar belief expressing a
probability supported by a rational basis is expert medical
opinion testimony admissible as a conclusion.?0

If APS does not accept a client during the proceeding,
the Housing judge who wants to appoint a GAL must find
and appoint a volunteer. The typical ward cannot afford
to pay for a GAL, and volunteers are hard to find.2%* But
the Civil Court’s GAL program makes prospective GALSs
aware that they are expected to accept at least three pro
bono cases a year.

Sometimes, despite the court’s requests, APS will
reject a client during the proceeding and, instead, seek a
GAL and judgment vacatur only after the case has con-
cluded with a final judgment, when the tenant is on the
verge of an eviction. This problem also arises when the
landlord or its counsel does not inform the court that a
GAL might be needed or when the presiding judge or

court staff abdicate their responsibility to inquire or do not
possess the sensitivity to appreciate the need for a GAL.

When any of these things happen, or do not happen,
cures that might have affected a proceeding at its early
stage occur at the end of the proceeding and require the
results to be undone and redone. That should not be the
goal. The goal, as well-explained by three thoughtful
commentators, is to “obviate the need for litigation at the
back-end of the proceeding. Weaving a tighter safety net
for tenants with diminished capacity in order to identify
them earlier in the proceedings would result in: (1) greater
integrity to the judicial process; and (2) judicial resources
more rightfully expended at the onset of the litigation as
opposed to the end, when the court is required to vacate a
default or warrant and begin the proceedings again.”20®

If APS determines that a potential ward is ineligible
for its services, Housing Court may not compel APS to
reverse its decision. As the Appellate Term, First Depart-
ment, has written, “The landlord-tenant court [is] not
authorized to direct a reinvestigation or reconsideration of
tenant’s case.”?% To obtain a review under 18 N.Y.C.R.R.
404.1(f), the potential ward must contact the Fair Hearing
Section at the New York State Office of Temporary and
Disability Assistance (OTADA). The potential ward can ei-
ther fill out the online fair-hearing request form at http://
www.otda.state.ny.us/oah/default.asp or mail or fax the
fair-hearing request form, also available on the OTADA
Web site, to P.O. Box 1930, Albany, New York 12201.
During the hearing, the potential ward presents reasons
why APS should have accepted the case. A review of the
fair-hearing determination is made by a CPLR Article 78
proceeding in Supreme Court.

APS’s tool APS Search?%” allows authorized individu-
als to look up APS clients by name and address. There
has been a change in the APS Search Protocol in Housing
Court. APS Search is now limited to cases that Housing
Court refers to APS. This new limitation reflects confiden-
tiality concerns over the names of APS clients not subjects
of specific search inquiries. Previously, names of all APS
clients close to the search terms would appear when
searching by name or address. APS is required to keep
these names and addresses confidential because they are
not the subjects of the specific inquiry.

APS Eviction Units operate under an agreement with
the New York City Department of investigation Marshal’s
Bureau. They visit and assess clients and potential clients
threatened with imminent eviction. Shortly before or at the
moment of eviction, marshals will alert APS to investigate
if the court directs them to do so, perhaps on an order
directing a landlord to direct the marshal to notify APS
before an eviction, or if anyone else, including a tenant,
makes a legitimate request.2® APS develops service plans
for clients eligible for APS services. APS will petition, by
order to show cause, the court to appoint a GAL to assist
clients with eviction proceedings in Housing Court in
cases referred by a marshal.
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In 2006, APS referred 1751 clients for GALs.?%® APS
also petitions Supreme Court to appoint under Article
81 of the Mental Hygiene Law. In 2006, APS referred 768
clients for Article 81 guardians.?'°

If APS seeks an Article 81 guardian, its representa-
tives, or the GAL after speaking to APS representatives,
will seek a Housing Court stay of the execution of the
warrant. Much litigation arises at this point because, from
the landlord’s perspective, APS will not pay rent in the
interim and because APS, a busy agency that does not
quickly seek Article 81 guardians, will perform triage,
handling its most pressing, eviction-ready cases first and
the rest later. Landlords will suggest that judges deny
applications to stay the warrant to force APS’s Office of
Legal Affairs to seek an Article 81 guardian faster, but that
puts the judge in an untenable position, given the possi-
bility that a disabled tenant might be evicted because the
court wanted to push APS into action. And more delays
ensue once an Article 81 guardian is sought.

If the person is eligible for APS assistance based on a
preliminary determination, APS will evaluate the poten-
tial ward to determine whether a GAL is required. APS
will make this determination by using such methods as a
home visit and through a psychiatric evaluation by one of
its staff medical personnel. If APS determines that a GAL
is required, APS will request that a GAL be appointed.
Determining whether APS will accept a case takes four to
six weeks. Referrals in Housing Court are often made by
the judges, who contact the borough APS representative,
who acts as a liaison and friend of the court. This process
often takes another two to four weeks for a GAL to ap-
pear in court on the ward’s behalf after the court signs the
order appointing the GAL.

Although APS decisions affect Housing Court’s abil-
ity to address a ward’s needs, Housing judges lack the
authority to compel APS to act or not act: “[A]n adminis-
trative determination regarding social services benefits is
not reviewable in the Housing Court.”?!* Consequently,
the process in some cases will frustrate judges, GALs, and
landlords, when APS does not initially accept a case when
the court makes a referral and does so only much later,
after a final judgment has been rendered.

In Vega v. Eggleston, a 2002 action in Supreme Court,
New York County, the New York Legal Assistance Group
represented a class of plaintiffs against the commissioner
of HRA and others, who were represented by the New
York City Corporation Counsel and the New York State
Attorney General.?'? The court signed a so-ordered a
consent stipulation in 2003 in which APS promised to im-
prove its assessment and intake process in a wide variety
of matters, including eviction prevention and housing re-
location. As relevant to Housing Court GALs, the consent
order’s goal is two-fold. First to assure the “APS will ad-
dress, promptly and appropriately, the eviction prevent-
ing and housing relocation service needs of clients who
appear to be APS eligible while they are being assessed

for APS services when delaying such services until after
initial Assessment would be harmful to the client.”?!3 Sec-
ond, to assure the APS, during the referral and assessment
process, will “take all reasonable steps appropriate under
the circumstances to prevent the eviction of, or to attempt
to relocate, the client on or before the eviction date.”?4

XV. Conclusion

New York’s adult population, especially the growing
senior-citizen segment, will continue to require advocacy
in Housing Court due to mental and physical impair-
ments. The pool of qualified GALs must keep pace. What
is best for the ward, landlords, GALs, the GAL program,
and the court are expedient, fair resolutions. All involved
in the process must strive to enable GALs to serve the
ward, the court, and society and to minimize the disrup-
tions and intrusions into the lives of incapacitated indi-
viduals with tenancies in jeopardy.
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Unfinished Business—Lessons Learned in the Litigation

of EEOC v. Sidley & Austin*

By John C. Hendrickson?

When | was invited to comment on my experience
in the litigation of EEOC v. Sidley & Austin,3 there was
some back and forth about what lessons or implications
of that case might prove most interesting to a room full of
lawyers and their guests. It was suggested that my “per-
spective in the development of the jurisprudence of the
ADEA as it applies to partners in partnerships and LLPs”
might fill the bill. I did not share my concern, but | was
reminded at the time of The New Yorker cartoons | have
seen depicting crowds of post-luncheon lawyers soaking
up considerable wisdom from renowned speakers to the
tune of equally massive amounts of sawing wood—that
is, of snoring.

“The consent decree which we negotiated
memorializes the respect, trust, and good
faith with which the participants acted
and a mutual determination to resolve
what is past and to look to the future.

So my thought was that | really ought not to burden
an audience with my thoughts about jurisprudence. I'm
not sure how much I know about that subject anyway.
In our office, the practical imperatives of the cases we
do and our determination to do the best we can with the
resources we have are the twin engines which drive our
practice.

But | do have some comments which have been tak-
ing shape in my mind during the Sidley & Austin litiga-
tion, and since. | think of putting them on the record as in
the nature of “unfinished business” or “lessons learned,”
and | propose to share them.

How the Case Was Litigated

I begin with an assessment of my office’s view of the
Sidley firm and how the case was litigated, and then add
some background. Those who followed the Sidley & Aus-
tin litigation could readily observe that the case was liti-
gated with considerable grit and determination on both
sides and under the microscope of the media. No one
involved was saying, “Spare the horses.” What outside
observers may not have been aware of is the high regard
in which we at EEOC held Sidley—and still do. Our view
was and is that there was an organizational violation of
the federal Age Discrimination in Employment Act which
warranted our intervention. But it was never personal.

In our view, all of the Sidley lawyers on both sides of the
case were professional colleagues worthy of respect, then

and now. The consent decree which we negotiated memo-
rializes the respect, trust, and good faith with which the
participants acted and a mutual determination to resolve
what is past and to look to the future.

Background

One afternoon in the winter of 1999-2000 | received a
telephone call from an individual who identified himself
as a former partner of Sidley who—along with 30 or so of
his colleagues—had recently been kicked out of the part-
nership. He obviously had not had a clue this was coming
and spoke with some feeling about overhearing those in
his situation referred to in elevator chit-chat by others—
younger—in the firm as “deadwood.” Although the call
was a surprise, the fact that the caller believed that he and
others had been victims of age discrimination was not.

After all, the media had been full of stories about
the changes going on at Sidley and the highest ranking
members of the firm were repeatedly quoted about the
changes being made to benefit younger members of the
firm and to implement changes in the firm’s retirement
age. More telephone calls followed—usually apparently
from pay phones—and the caller was identified only as
“Mr. Sidley.”

Beginning to connect the dots, on my recommenda-
tion, the EEOC District Director in Chicago opened what
the EEOC refers to as a “directed investigation,” which
does not require the filing of a formal charge of discrimi-
nation by an individual. Sidley objected that it was a
partnership and that, therefore, there could not have been
an employer-employee relationship between the firm
and the partners expelled. Absent such a relationship, the
EEOC would, of course, not have had coverage.

The EEOC countered that whether or not there was
an employer-employee relationship was an issue EEOC
had authority to investigate, and in a pivotal decision
Judge Posner enforced an EEOC subpoena directed to the
firm.* By that time, the EEOC’s investigation of Sidley &
Austin was no longer “under wraps,” since the necessity
of the subpoena enforcement action has made it a matter
of public record in the District Court.

There followed an administrative determination of
reasonable cause to believe that there had been a violation
of the Age Discrimination in Employment Act, a failed ef-
fort to resolve the case through voluntary conciliation and
without litigation, and, finally, litigation in the Northern
District of Illinois.
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In April 2003, the U.S. Supreme Court decided
Clackamas Gastroenterology Associates v. Wells, adopting
the EEOC guidelines on when partners, directors and
shareholders are properly considered employees for
purposes of the federal employment discrimination laws.
The Clackamas decision was profoundly damaging to
Sidley’s cause. Damaging because at Sidley, our dis-
covery revealed, virtually everything was governed and
controlled by a small executive committee and an even
smaller management committee—both of which were
self-perpetuating and not elected by the partners.

Nearing the end-game, Sidley moved for partial
summary judgment on the issue of whether the Com-
mission could obtain monetary relief for the individual
victims of discrimination, although they had not filed
charges. EEOC v. Waffle House® controlled that issue.
Judge Posner again ruled in favor of the Commission®
and the Supreme Court denied certiorari. On October 5,
2007, Judge James B. Zagel entered the consent decree ne-
gotiated by the parties which provided for $27.5 million
in monetary relief and certain detailed injunctive relief.
(The full text of the decree is published in the October 9,
2007 edition of the BNA Daily Labor Report.) Of overarch-
ing importance, the decree memorialized Sidley’s agree-
ment that the partners who were victims were employees
within the meaning of the ADEA and that it could not be
asserted otherwise in any enforcement proceeding under
the decree.

Reality-Based Enforcement

During the course of the litigation and since, there
has been considerable discussion and speculation about
what the EEOC was up to in pursuing the litigation
against Sidley. Was the case part of a policy to go after
law firms? Was the EEOC looking to rewrite the laws and
regulations defining partnerships and the employer-em-
ployee paradigm? Was the EEOC Chicago District Office,
as some suggested, simply out of control?

It ought not to have been so difficult to figure us out.
Those who have followed our litigation over the years
know that, although we may occasionally be on the cut-
ting edge, we do not bring goofy lawsuits. The over-the-
top employment discrimination claims which from time
to time garner so much ridicule, and which appear to
have been so divorced from reality, have not been coming
from the EEOC or from the Chicago District Office. To
the contrary, the cases we bring are solidly grounded in
the real world of today’s workplace.

For example, the Mitsubishi case, which at the time
seemed so novel and controversial, was, in fact, a long,
hard slog through an all-too-real swamp of sexual harass-
ment in which hundreds of women were being dragged
down into the muck. It had its roots not in any theory
we dreamed up but, rather, in the ordinary experience of

automobile workers in Bloomington-Normal, Illinois, as-
sessed in the context of then applicable law. What count-
ed was not what the auto industry and auto workers may
have looked like in the past but what was going on in that
plant right now. It was what | would call a reality-based
litigation effort. The same was true of EEOC v. Sidley &
Austin.

We are of the view that our litigation ought to match
up with the reality of what is going on in a changing
workplace. Our world, our economy, our business organi-
zations, our workplaces are continuously changing—and
changing with such speed that we often find it difficult to
get our minds around the pace of the change, or to recog-
nize its consequences.

When | came out of law school, documents were
typed and duplicates produced by interleaved sheets of
carbon paper. When | came out of law school women and
minorities in law firms were rare. Becoming a partner in
large law firm was the functional equivalent of being ten-
ured at a university, and partners routinely and continu-
ously interacted with their partners face-to-face.

Today, everything has changed. Carbon paper has
disappeared from law offices. Typewriters are used, if at
all, only to address the occasional envelope. Case report-
ers and law books and law libraries, once the bricks and
mortar supporting the very heart of the profession, now
exist mostly in cyberspace. Everything is produced on key-
boards, laptops, and monitors. Some courts will accept
only electronic filings.

Established law firms now implode, explode, reload
and unload continuously.

Supposed partners are strung out in enormous office
complexes and around the world. Many almost never
interact with each other, may have virtually no voice in
their own compensation or destiny, no role in governance,
and no expectation of genuine long-term job security.
Some would argue that the American Lawyer annual sur-
vey of profits per partner memorializes the new code of
professional collegiality.

The organization and control of the work and the
workplace have changed. There is still a sentimental
attachment to the old models, but the reality is that the
models are artifacts. Only a few will argue that invest-
ment banks, securities and commodities exchanges,
medical practices, accounting firms, and law firms are the
same now as they were thirty years ago.

As a result, in some circumstances it may not be as
easy as it once was to say, without much thought, who
is an employer and who is an employee, or to say which
organizations can operate outside the parameters of
the federal employment discrimination laws and which
cannot.
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But we think some cases are clearer than others. We
thought, for example, that the kind of firm Sidley has
stated itself to be—how it has actually operated and been
governed for a long time—combined with applicable stat-
utory and case law obliged us to challenge the age-based
practices the firm so publicly announced.

The lesson here is not that the EEOC has suddenly
decided to challenge discrimination against authentic
partners or employer-entrepreneurs in professional
service firms. The lesson is that when conditions have
changed so much—or that when pre-existing conditions
are so fully revealed—that individuals who may have
been called partners are, in reality, properly seen as em-
ployees, we will take the position that the employment
discrimination laws apply.

The “Rich White Guy” Argument

We will not yield that position because some may
seize upon it as an opportunity to criticize us for how
we utilize our resources and how we do our jobs. In
connection with the Sidley & Austin case, for example,
the question was raised as to whether, given the Com-
mission’s limited resources, we could justify challenging
discrimination against and pursuing relief on behalf of
individuals who were said have the financial means to
do it themselves. Inside the EEOC, we described it as the
“rich white guy” argument.

I have from time to time wondered whether the
guestion was being put to us seriously. | have wondered
first because the question was virtually always put to us
by members of the defense bar. Plaintiff’s side employ-
ment discrimination lawyers appeared to get it in a way
defense counsel did not.

I have also wondered because the question seems
largely to have disappeared, to have lost traction, since
the entry of the October 2007 consent decree. This may be
because it is now recognized that a $27.5 million consent
decree in a case involving a groundbreaking statutory
coverage issue is not likely except in litigation initiated by
EEOC.

But whatever “take” one has on the question, it
remains true that the law is the law. The EEOC has never
been in the business of looking the other way whether
discrimination occurs at the top or the bottom of our
economy. None of the federal employment discrimination
statutes includes a “means test,” one way or another. The
powerful and the privileged who engage in employment
discrimination will not find us receptive to the argument
that the victims of their discrimination have done “well
enough,” or that the relative success of those who have
borne the burden of discrimination would justify a deci-
sion not to utilize our resources to challenge discrimina-
tion against them, or that discrimination which we would
otherwise confront ought not warrant our attention, even

if itis illegal. As far as we are concerned, these are all
non-starters. No one gets a pass.

Let me close on this subject with two observations.
First, the utilization-of-resources issue is not as real as
it may appear. | can tell you that | am not aware of any
piece of litigation, or any administrative process, in Chi-
cago or nationally, which the Commission did not pursue
because of the demands of the Sidley & Austin case. As
long as | have been Regional Attorney, the resources have
always been made available to do all the litigation the
General Counsel has considered appropriate. Had the
Commission’s caseload been, in fact, populated by cases
brought on behalf of “rich white guys,” had other “more
worthy” cases been sidelined by the demands of the
Sidley & Austin, the resources debate might necessary. But
that never happened.

Finally, the fact that no one at Sidley ever filed a
formal charge of discrimination makes a telling point. If
the EEOC had not moved on the case no one would have,
notwithstanding the fact that the Sidley & Austin scenario
was one of the most well-publicized and obviously dis-
criminatory fact patterns of the nineties. The point is that
it is virtually certain that, if the EEOC had declined to act
in the absence of a formal charge, no law enforcement action
would ever have been brought against the firm with respect to
the events of 1999.

It Was Never Just About Lawyers and Law Firms

Much of the attention focused on the Sidley & Austin
case, particularly the attention of lawyers, appears to have
been because the firm is a law firm. Moreover, at least some
of the criticism directed at the EEOC in connection with
the case also appears to have been because the firm is a law
firm.

The thinking appears to have been that there was
something untoward or unfair about the EEOC'’s initia-
tion of litigation against Sidley because neither the firm
nor the profession could anticipate such a move, particu-
larly after Justice Powell’s 1984 concurrence in Hishon v.
King & Spalding.” That was the case in which Mr. Justice
Powell made “clear [his] understanding that the Court’s
opinion [holding a discriminatory refusal to promote
an associate to partner actionable] should not be read as
extending Title VII to the management of a law firm by its
partners.”

In his majority opinion enforcing EEOC’s administra-
tive subpoena, Judge Posner appeared almost to scold the
EEOC. “Sidley has respectable arguments on its side,”
he wrote, “not least that the functional test of employer
status toward which the EEOC is leaning is too uncertain
to enable law firms and other partnerships to determine
in advance their exposure to discrimination suits.”® Judge
Easterbrook, concurring in the judgment, was even more
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critical: “Sidley and other large partnerships need to
plan their affairs; their members need to know their legal
status. Can large law firms adopt mandatory-retirement
rules? It is disappointing that the EEOC should profess,
some 30 years after the ADEA’s enactment, that it hasn’t
a clue about the answer.”

| attended the oral argument in the Seventh Circuit
in Sidley & Austin. The argument was, | think, revealing
about the “backstory” behind the court’s shots at the
Commission. My recollection is that the court pressed
counsel for an explanation of the EEOC’s pursuit of dis-
crimination among law firm partners and was agitated
that counsel apparently could not cite chapter and verse
of a Commission regulation or policy statement specifi-
cally addressing that particular subject—the application
of the law to law firms. That should not have been a sur-
prise inasmuch as, with respect to the matter of employers
subject to the law, there is nothing inherently special or
distinct about law firms as such. Unfortunately, the ques-
tions and the answers appeared to pass each other on
parallel tracks.

What might have advanced the colloquy would have
been a quicker explanation—before another question
from the bench—that the EEOC does not, really, pay sig-
nificant attention to the particular lines of business of em-
ployers in carrying out its regulatory mandate or in the
conduct of investigations and litigation. In this respect,
we are not unlike the Securities and Exchange Commis-
sion. As far as the coverage of its statutes is concerned, it
is of no great consequence to the SEC whether a public
company is engaged in the manufacture of automobiles
or pharmaceuticals, the rental of real estate or rolling
stock, the sale of vanilla lattes or cheeseburgers. The
same with us. It is not significant. What we cover is all
things related to the interaction of employers and employees
whatever their business.

As for the “partnership question”—who are employ-
ers and employees—the EEOC has long maintained a
Compliance Manual. It is a public document. It includes
agency directives and guidance on issues—including
coverage—which arise in the conduct of agency inves-
tigations. It memorializes the agency position on those
issues. At all relevant times, it included the Enforcement
Guidance on Partners, Officers, Members of Board of Direc-
tors, and Major Shareholders, which the Supreme Court
endorsed in Clackamas Gastroenterology Associates v.
Wellsl®>—the decision which was the beginning of the end
for Sidley.

Had the impact of the Enforcement Guidance and the
irrelevance of Sidley’s line of business been more fully
appreciated, and had the appearance of the Commission
on the brief and before the court been read as signaling
institutional adoption of the position stated (which it
was), the shots we took from the court might not have
been fired.

I raise the point not merely to respond to what | be-
lieve was undeserved criticism from the Seventh Circuit,
but also to make clear that we at the EEOC always saw
the case as having, beyond the specific enforcement objec-
tives, three overarching themes.

The first, it is true, was developing the issue of the
application of the Age Discrimination in Employment Act
to the modern mega-law firm and the attorney partners
of those firms. That is an area, or, if you will, an “indus-
try,” in which the Commission did not have a history of
enforcement activity. So when the Sidley & Austin scenario
presented itself so directly—seeming, if you will, to inten-
tionally challenge the application of the law, we believed
it was appropriate to move in that direction.

The second theme was developing the issue of the ap-
plication of the ADEA to the new forms of organizations
through which many kinds of professional services and
other goods and services are delivered. These are not just
law firms, and they are not just staffed with lawyers. But
if they are employers within the meaning of the employ-
ment discrimination laws, then they ought to follow the
law with respect to all of those who may be appropriately
designated as employees.

The third theme was related to the second. That was
to open the door to the application of the federal employ-
ment discrimination laws generally—including prohibi-
tions against race and other forms of discrimination—to a
multiplicity of employers and employees who may have
seen themselves, until now, as acting in an environment
beyond the restraint or protection of those laws.

But it was never just about lawyers and law firms.

Where Are We Going from Here?

Since | began work on EEOC v. Sidley & Austin, |
have been asked where today’s law firms are or should
be heading in the wake of our case. For those who really
want to pursue the subject, let me refer you to an article
wonderfully titled Partner Shmartner, by Professor David
Wilkins of Harvard Law School.™ | think the professor
got it right when he wrote: “Judge Posner challenged
law firms to prove that those who wear the partner label
actually continue to function as such. In so doing, Judge
Posner deftly exposed the biggest challenge facing the
elite corporate bar: how to operate like a business without
actually turning into one.”?

Let me break off a small piece of that challenge and
speak only to the directional choice law firms face in at-
tempting to avoid a call from the EEOC.

There is plenty of room remaining in the world for
law firms like Sidley and its brethren to continue to oper-
ate as Sidley has historically: governance and control in
all things vested in a highly centralized and not neces-
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sarily representative or elected management team. That
is what Sidley had, but it was not what got Sidley into
trouble with the EEOC. What got Sidley into trouble was
the highly volatile combination of age discrimination and
an organizational structure which brought many of its
partners within the statutory status of “employee.”

There is also plenty of room for law firms comparable
to the one I joined when | came out of law school. There
was a management committee, but it was periodically
elected by the partners; there were annual meetings at
which there was considerable wrangling about how the
pie was going to be sliced, and, although | was an as-
sociate, there was a palpable sense that virtually all the
partners had a say in the governance and control of the
firm. That paradigm may not be deemed workable in the
world of modern mega-firms. But if the objective is to
anchor in the safe harbor which the federal employment
discrimination laws provide to genuine partners, it has its
merits.

“Age discrimination is...like any other
form of discrimination, unnecessary,
counter-intuitive, counter-productive, bad
for business, and contrary to our national
interest. That is so whether the business
at issue is the law business or any other.”

We are, of course, talking about a spectrum. At one
end is a high level of centralized governance and control
and a low level of protection against statutory coverage.
At the other is a low level of centralization and higher
level of protection against statutory coverage. Either way,
the Clackamas decision must be required reading for all
those who propose to choose a spot along that spectrum.

The greater wisdom, however, is to avoid employ-
ment discrimination altogether. To rely not only upon
how our organizations are structured and governed but
upon their dedication to non-discrimination in all things
related to employment and to working together. None
of us has to be “covered” to know that the federal em-
ployment discrimination statutes are not just the law but
statements of our national policy.

My belief is that the national policy against age
discrimination makes sense not only because it is just,
but also because it accords with what experience actually
teaches us. Experience teaches that, in fact, age is a poor
proxy for judgment and ability in many lines of work.
That is probably especially true in the legal profession,
where really useful knowledge and reliable judgment
are so critically important and so much a product of
experience. Some of the finest legal work we have seen
throughout our history—in the law schools, in the best

firms, in the agencies, before the bar, and on the bench—
has been the work of older lawyers, many well past 70.

Separating lawyers on the merits, because they can-
not or are not performing, is one thing. And, that’s not
discrimination. Separating lawyers on account of their
age group is something else altogether. It may provide
a short-term illusory boost to a firm’s standing in the
American Lawyer profits-per-partner rankings. Somebody is
going to be grabbing a bigger piece of the pie. But as far
as | know the case has never been made that, over time,
separating attorneys on the basis of age adds real value to
the firm, improves legal services to clients, or in any way
enhances the profession.

Age discrimination is, in my judgment, like any other
form of discrimination, unnecessary, counter-intuitive,
counter-productive, bad for business, and contrary to our
national interest. That is so whether the business at issue
is the law business or any other.

But I am an optimist. Age discrimination does not, |
think, have long-term historical roots in the legal profes-
sion, and major bar associations are nhow coming out
against it.!3 I hope we are beginning to move in a better
direction. | believe EEOC v. Sidley & Austin points in that
direction.

Certainly, | believe that the EEOC will continue to
push in that direction. Note that on January 28, 2010,
EEOC’s New York District Office filed suit against Kelley
Drye & Warren, LLP, challenging that firm’s alleged man-
datory retirement policy. Accordingly, while many lessons
were learned in Sidley & Austin, one lesson, especially,
should have been reinforced: Our mission includes chal-
lenging age discrimination wherever we find it, and that
is a mission we will continue to pursue.

Endnotes

1. This paper is based upon remarks of the author first delivered
at the Bureau of National Affairs/Hinshaw Culbertson 2008
Legal Malpractice & Risk Management Conference in Chicago
on February 28, 2008, and has been circulated since then. There
has been renewed interest in the paper since the filing of EEOC
v. Kelley Drye & Warren, LLC, in New York, and the most recent
revisions—predominantly “proof” corrections—were made
February 16, 2010.

2. This paper is presented by the author in his personal capacity; it
has not been “vetted” by the U.S. Equal Employment Opportunity
Commission, and does not necessarily reflect the official views of
the Commission or of any official of the Commission. The author
was lead counsel for the EEOC in EEOC v. Sidley & Austin. Other
attorneys in the EEOC Chicago District Office who litigated the
case in the District Court were Supervisory Trial Attorney Gregory
Gochanour and Trial Attorneys Deborah Hamilton, Laurie Elkin,
and Justin Mulaire. The Commission was represented in the 7th
Circuit by Carolyn Wheeler and Jennifer Goldstein of EEOC’s
Appellate Services in Washington. All of the attorneys who
worked on the litigation made important contributions to its
success.
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3. Atthe time the lawsuit was filed, the firm was known as Sidley
& Austin. Thereafter, it merged with the Brown & Wood law firm
and was known as Sidley Austin Brown & Wood. At the time
the consent decree resolving the case was entered, it was known
as Sidley Austin. For the sake of simplicity the case is generally
referred to herein as EEOC v. Sidley & Austin or Sidley & Austin.

4. EEOC v. Sidley Austin Brown & Wood, 315 F.3d 696 (7th Cir.
2002). See Leonard Bierman & Rafael Gely, So You Want to Be a
Partner at Sidley & Austin?, 40 Houston Law Rev. No. 4, p. 969
at 1000-1001 (Winter 2003) (“Judge Posner’s October 24, 2002
opinion in the Sidley case is arguably one of the most important
in terms of affecting the nature of the practice of law in many
years. Traditionally, becoming a partner in a firm like S&A was a
really big deal. Law firm associates toiled assiduously for years...
in the hope they would reach the ‘brass ring’ of partnership, and
more or less be ‘tenured’ and ‘set for life.” But, as Bob Dylan has
put it, ‘The times they are a-changin.” * * * [T]he sad reality is that
the thirty-two demoted equity partners at S&A were not ‘real’
partners. S&A reneged on its...’deal’ with these individuals and
[they] should be entitled to statutory redress.”)

122 S. Ct. 754 (2002).
EEOC v. Sidley Austin, 437 F.3d 695 (7th Cir. 2006).
467 U.S. 69 (1984).

EEOC v. Sidley Austin Brown & Wood, 315 F.3d 696 at 707 (7th Cir.
Oct. 24, 2002).

9. Id. at 708.
10. 123 Sup. Ct. 1673 (2003).

11.  Partner Shmartner: EEOC v. Sidley Austin Brown & Wood, 120
Harvard L.Rev. 1264.
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12.  Professor Wilkins ended his “appreciation” of Judge Posner’s
decision with a telling critique of modern mega-law firms’
relentless pursuit of ever higher rankings on the “profits per
partner” scale. He wrote, “In the not-so-distant past, elite firms
had a message that was both credible and attractive as to why the
best and the brightest young people entering the practice of law
should want to spend their careers in these institutions.... Today,
this...has largely been reduced to a single reward: money. And,
as evidenced by firms’ growing anxiety over associate attrition—
particularly over those who leave for the perceived greater
satisfaction of public service, greater stability of in-house legal
departments, or greater financial rewards of investment banks
and hedge funds—money is proving inadequate to the task.” Id.

13.  In his November 28, 2007 story in The National Law Journal,
headlined Law Firms Face New Rules on Retirement, Leigh Jones
cites EEOC v. Sidley & Austin as one of the three leading factors
“driving firms to rethink their [retirement] policies.” Jones
writes, “Third is the recent settlement between the U.S. Equal
Employment Opportunity Commission and Sidley & Austin. In
October, the 1,859-attorney law firm agreed to pay a $27.5 million
settlement to end a closely watched age discrimination suit
brought by the EEOC on behalf of 32 former partners. Although
the conclusion of the case did not include a decision on its merits,
the specter of a multimillion-dollar hit has created some anxiety
among law firms with age-based retirement.”

John C. Hendrickson is EEOC Regional Attorney,
Chicago District. The Chicago District Office of the
EEOC is now responsible for Illinois, Wisconsin, Min-
nesota, lowa, and North and South Dakota. There are
EEOC area offices in Minneapolis and Milwaukee.
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Special Needs Trusts: A Primer

By Anthony J. Enea

It has been well document-
ed that millions of “baby boom-
ers” are coming of age, and that
their aging will have a signifi-
cant impact upon our medical
and long-term care infrastruc-
ture. However, the one aspect of
the aging of the baby boomers
that is overlooked is that the
baby boomers are the parents
and care givers for millions of
non-elderly disabled children,
and the impact their aging will have on the care and well
being of said children.

Little has been done to educate the aging baby boom-
ers as to what steps they should take to provide for the
future care and well being of their non-elderly disabled
children.

Special Needs Trusts, a/k/a Supplemental Needs
Trusts, play an important role in the planning for a
disabled child. They are generally considered the legal
centerpiece of a plan for a disabled person.

I.  Three (3) Basic Types of Supplemental Needs
Trusts

A.  “Third Party SNT”

A Third Party SNT is a Trust created and funded by
someone other than the disabled beneficiary. It is general-
ly created by a parent, grandparent or sibling. The source
of funds used to fund a Third Party SNT is not from the
disabled person. A disabled beneficiary’s funds should
never be used to fund a Third Party SNT. Any individual
can fund this type of Trust for a disabled beneficiary with-
out affecting the beneficiary’s entitlement to government
benefits.

It is important to note that the SNT can be “Inter-
Vivos” or “Testamentary.” The spouse of a disabled
beneficiary or the parent of a minor disabled beneficiary
cannot create and fund an “Inter-Vivos” SNT and get the
protections under § 7-1.12 of EPTL for government ben-
efits. However, the spouse or parent can fund and create a
“Testamentary” Trust for the disabled beneficiary.

All too often we tend to think of SNTs as Inter-Vivos
Trusts. However, their use in Testamentary documents
such as a Last Will should be given consideration.

EPTL 7-1.12 codifies In re Escher, 94 Misc. 2d 952,
aff’d, 75 A.D.2d 531, 426 N.Y.S.2d 1008. In Escher, the

Bronx County Surrogate’s Court held that a testamen-
tary Trust established by parents of a disabled daughter
which provided that principal was to be used only for the
“necessary support and maintenance of daughter” was
protected from the claim of the State for reimbursement
of the amount it had paid on behalf of the daughter. The
Court found that the Testator had intended principal be
used for the daughter during her lifetime.

It should also be noted that the funding of a Third
party SNT has Medicaid planning benefits for the Grantor
of the Trust. The transfer is considered an exempt transfer.
Thus, no period of ineligibility is created. See 42 U.S.C.
1382c(a)(3).

“[T]he one aspect of the aging of the
baby boomers that is overlooked is that
the baby boomers are the parents and
care givers for millions of non-elderly
disabled children, and the impact their
aging will have on the care and well
being of said children.”

B.  “Self Settled SNT or First Party SNT”

Self Settled Trusts are authorized by the Omnibus
Budget Reconciliation Act of 1993 (“OBRA93”). These are
SNTs funded with a disabled beneficiary’s own funds,
or funds to which he or she is entitled such as a personal
injury award or inheritance. In order for the disabled
beneficiary to establish and fund a Self Settled SNT, he or
she must establish the following:

(a) Must be disabled (proof of SSI or SSD generally
sufficient);

(b) Must be under the age of 65 to establish it (as of
the date the assets are transferred to the Trust);

(c) Must be established for the benefit of the disabled
beneficiary, by a parent, grandparent, guardian or
court. Once established it may be funded by the
disabled beneficiary. If the disabled beneficiary
has no parent or grandparent, it will be necessary
to obtain a Court order, pursuant to Article 81 of
Mental Hygiene Law or SCPA 2101 and 202.

The transfer of a disabled beneficiary’s funds to
the Self Settled SNT creates no look back period
or ineligibility period for Medicaid nursing home
benefits, so long as the disabled beneficiary is un-
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der the age of 65 at the time the gift to the Trust
is made.

(d) Must have a “Payback Provision.” Upon the
death of the disabled beneficiary all remaining
Trust principal and accumulated income must be
paid back to Medicaid to reimburse Medicaid for
all benefits paid to the disabled beneficiary dur-
ing his or her lifetime. Any funds left over may
be paid to the named beneficiary of the Trust.

C. “Pooled Self Settled SNT”

A Pooled Self Settled SNT is one that must be man-
aged by a non-profit association. For example, the United
Jewish Appeal (“UJA”) and the New York State Associa-
tion of Retarded Citizens (“NYSARC”) sponsor such
Pooled Trusts for disabled persons.

The funds transferred to the Trust are pooled in
the Trust, but a separate account is established for each
individual beneficiary. The beneficiary can be under or
over the age of 65. However, if the beneficiary is over the
age of 65 there is a penalty period for assets transferred
to the Pooled Trust for Medicaid nursing home benefits.
These Trusts are usually utilized where there is no family
member to act as a Trustee or when the beneficiary is
over age 65.

Depending on the terms of the Pooled Trust, the dis-
abled person may be able to provide how the remaining
balance of his or her account is to be distributed upon his
or her death; however, this would be subject to a payback
to Medicaid. If the balance on death is retained by the
Pooled Trust, then Medicaid is not entitled to a payback
of the benefits paid.

Pooled Trusts play an important role when the
disabled beneficiary has fixed income that exceeds the
monthly amount permitted by the Medicaid home care
program. For example, if a Medicaid home care applicant
has income in excess of the permitted $767 per month
for the year 2010, he or she is allowed to contribute said
excess income to a Pooled Trust. The Trust will then pay
the disabled beneficiary’s household expenses such as
mortgage, rent and taxes which he or she would not be
allowed by Medicaid to pay. The Pooled Trust in many
cases allows the beneficiary to remain at home and still
be eligible for Medicaid Home Care.

D. When Is a Court Order Required to Create and
Fund a Self Settled SNT?

If the disabled beneficiary is competent, and has a
parent or grandparent willing to be the creator, a Court
Order is not required. If the disabled beneficiary is men-
tally incapacitated, then regardless of the existence of a
parent or grandparent, a Court Order is required for the
assets or income of the beneficiary to be transferred to

the SNT. If the disabled person is competent, and has no
parent or grandparent, a Court Order is required.

Court Orders are normally obtained within an Article
81 Guardianship (can be a single transaction guardian-
ship), or if the matter involves an inheritance, or if funds
are received by a developmentally disabled or mentally
retarded person, then within a 17A Proceeding in the Sur-
rogate’s Court.

Il.  General Drafting Considerations for SNTs

The following are some provisions to consider includ-
ing in an SNT:

(@) Make specific reference to In re Escher within the
body of the Trust, and that the Trust is intended
to comply with Escher.

(b) Make specific reference to EPTL 7-1.12 within
the body of the Trust, and that the Trust is in-
tended to comply with its provisions.

(c) Utilize the requisite provision that the Trust
corpus is to be used on behalf of the disabled
individual to “supplement” and “not supplant”
government benefits such as Medicaid and SSI,
and that the funds are not to be used for basic
needs such as food, clothing and shelter. How-
ever, despite the aforestated provision it is still
important to give the Trustee the power to make
distributions to meet the beneficiary’s basic
needs (food, clothing and shelter), even if it will
diminish or impair the beneficiary’s receipt of
government benefits. This is commonly referred
to as the “Notwithstanding Consequent Effect”
provision of an SNT.

Third Party Trusts should also provide that the
Trustee has the full and absolute discretion to pay out
principal and income. However, the use of an ascertain-
able standard such as “for health, education, maintenance
or support” should be avoided.

Ill. Drafting Considerations for a SNT to be
Approved by Court

When requesting that the Court approve an SNT, the
Petition to the Court seeking said approval should articu-
late the following:

(@) The disabled beneficiary’s life expectancy and
life care plans;

(b)  Projected growth of funds;
()  Project how long the funds will last.

With respect to Court-Ordered SNTSs, the Courts have
required different drafting requirements. (See In re Di-
Gennaro, 202 A.D.2d 259 (2d Dep’t 1994), In re Goldblatt,
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162 A.D.2d 888 and In re Morales, N.Y.L.J., 7/28/95 (Su-
preme Court, Kings Co.). In Morales, the Court offered a
model SNT to be used in New York City. The Department
of Social Services must be notified when a Court-Ordered
Self Settled SNT is being requested.

In drafting an SNT it is important to be familiar with
the specific disability the beneficiary of the Trust is af-
flicted with. For example, the needs of a competent physi-
cally disabled non-elderly beneficiary will be different
than those of someone who is mentally incapacitated and
physically disabled. The competent physically disabled
beneficiary can be actively involved in the decisions con-
cerning the drafting and implementation of a Self Settled
SNT and his or her future care plan. For example, he or
she can be made a member of an Advisory Committee to
the Trustees.

It is also important to know what government ben-
efits program or programs will support the beneficiary.
Will it be institutional or non-institutional? This will
provide the attorney draftsman an idea as to how Trust
assets can be used, and the specific terms to be contained
in the Trust as well as for the preparation of an additional
memo to Trustees about their use.

For example, a severely developmentally disabled
individual residing in a group home may have more pre-
dictable needs than an individual suffering from a psy-
chiatric illness who resides in federally subsidized hous-
ing and is receiving outpatient mental health services.

The individual suffering from a psychiatric illness
who resides in the federally subsidized housing will most
likely be receiving SSI, and any distributions for food
or shelter by the Trustee of the SNT will impact the SSI
coverage.

Conversely, the individual in the group home may be
receiving basic community Medicaid without SSI, so the
Trustee may be free to use Trust funds to support a rea-
sonable housing arrangement and provide other necessi-
ties that will enhance the beneficiary’s ability to reside in
the community.

It is important to consider the functional level of the
beneficiary and his or her ability in an advisory capacity
to participate in decisions regarding Trust expenditures
and management.

IV. Sole Benefits Trust (“SBT”)

Finally, | thought it would be important to describe a
relatively new special type of SNT that has been gain-
ing increased popularity. Generally, a Sole Benefits Trust
(“SBT”) is a special type of Third Party Trust. It will not
be counted as an available resource to the Trust benefi-
ciary for purposes of determining his or her Medicaid
and SSI eligibility so long as it is set up as a Third Party
SNT. The Third party funding an SBT may do so without

incurring a transfer penalty for purposes of his or her
own eligibility for Medicaid and SSI.

This is often used when a Plaintiff settling a claim or
suit will want to set aside funds from the settlement to
provide for a disabled friend, child or grandchild while
still preserving his or her own eligibility for Medicaid or
SSI.

A Sole Benefits Trust must meet all of the Third Party
SNT requirements. It must provide that the beneficiary
is the only person who will benefit from the funds in the
Trust, presently and at any time in the future. The Trust
must also provide that the assets in the Trust will be spent
or distributed in a manner that is “actuarially sound.”
Assets are to be distributed each year in an amount that
is calculated to deplete the Trust within the beneficiary’s
remaining life expectancy.

A Sole Benefits Trust does not have to meet the “ac-
tuarially sound” requirement if it is an exempt SNT or
Pooled Trust under OBRA93 and the Foster Care Inde-
pendence Act of 1999 (FICA). However, it would then lose
its primary advantage over an OBRA93 and FICA exempt
Trust in that it does not need to be created by a Court,
parent, grandparent or legal guardian of the beneficiary,
and is not required to contain a State payback provision.
It is recommended that an SBT be actuarially sound in
order to maintain the flexibility it has. It only needs to
provide a minimum amount be paid to the beneficiary
that will deplete the Trust over his or her life expectancy.

An SBT can be funded with a lump sum or annuity.
However, it must be fully funded before the beneficiary
reaches the age of 21. It is administered the same as a
Third Party SNT to preserve the beneficiary’s eligibility
for Medicaid or SSI. Any Third Party can transfer funds to
a Sole Benefits Trust.

In the situation where the beneficiary’s ability to
qualify for Medicaid or SSI is not a concern, the SBT can
be administered to provide for the beneficiary’s general
health, education, welfare, support, maintenance and
comfort, so long as the Trust is created for the Grantor’s
blind, disabled or minor child, or for any other disabled
individual under age 65, and the Trust meets the SBT
requirements. The Grantor’s transfer of assets to fund the
Trust will not subject the Grantor to a transfer penalty for
Medicaid.

Where there is a concern about Medicaid or SSI
eligibility for the Plaintiff and the beneficiary, neither the
Plaintiff, the beneficiary, the spouse of the Plaintiff or
beneficiary may act as a Trustee. Otherwise, the assets in
the Trust would be considered an available resource, and
adversely affect Medicaid and SSI eligibility. If the benefi-
ciary’s eligibility for Medicaid and SSI is not an issue, the
beneficiary and his or her spouse could act as Trustee.
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V. Effect of Medicaid Lien on Funding of an
SNT

The U.S. Supreme Court’s decision in Arkansas HHS
v. Ahlborn, 547 U.S. 268, 126 S. Court 1752 (2006), dra-
matically impacted the law on Medicaid liens and the
funding of Supplemental Needs Trusts.

Under Ahlborn, when a Medicaid recipient receives
a personal injury settlement following the payment by
Medicaid of medical costs, the Medicaid lien amount is
limited to the amount of proceeds meant to compensate
the recipient for medical costs, and not for damages for
pain and suffering, lost wages and loss of future earn-
ings. This rule also applies to the personal injury settle-
ment or award of a minor.

In Ahlborn, there was an agreement apportioning the
settlement between medical costs and other damages, but
the Court held the result would be the same for a Judge-
allocated settlement or a jury award which establishes
liability for both medical care and other kinds of damage.

Prior to Ahlborn, the rule in New York was that a
valid Medicaid lien may be enforced against the entire

amount of a personal injury settlement, award or verdict
before the proceeds are transferred into a Supplemental
Needs Trust. See Cricchio v. Pennisi and Link v. Town of
Smithtown, 90 N.Y.2d 296, 683 N.E. 2d 301.

VI. Conclusion

The use of a properly drafted Special Needs Trust
will help give the parents of a non-elderly disabled child
a level of comfort in knowing that they have taken a sig-
nificant step in assuring the future care and well being of
their child. It is truly the cornerstone of any planning for a
disabled person.

Anthony J. Enea is a member of Enea, Scanlan and
Sirignano, LLP, with offices in White Plains and Som-
ers. He is a Past President of the Westchester County Bar
Association, and the Secretary of the Elder Law Section
of the New York State Bar Association. Mr. Enea is the
President-Elect of the New York Chapter of the National
Academy of Elder Law Attorneys (NAELA), and a mem-
ber of the Council of Advanced Practitioners of NAELA.
He can be reached at 914-948-1500 and AEnea@aol.com.
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New York State Bar Association

State Legislative Priorities for 2010

Integrity of New York’s Justice System

An independent, well-functioning judicial system, ac-
cessible to all, is a bedrock principle of our democracy. The
courts, more than any other arm of government, are the
bulwark of liberty. As the State of New York faces the chal-
lenges and limitations presented by a down economy, the
Governor and the Legislature must ensure that adequate
resources are provided so that the courts can meet their
essential role.

For the courts to meet properly their essential role,
all segments of society must have access to the courts.
An independent judiciary is meaningless if the aggrieved
cannot come before it. An independent judiciary also relies
upon effective counsel. Despite the many pro bono hours
attorneys provide to the indigent each year, adequate
government funding is necessary to ensure access to the
justice system for those who are poor and most vulner-
able. State-supported funding for civil legal services for
the poor remains inadequate. Adequate funding provided
by a dedicated revenue stream is necessary and prudent.
The investment of resources to promptly protect individual
rights will save countless dollars that would otherwise be
spent by government for social services, housing and other
programs.

Further, in too many areas of the state, the current
system of appointive counsel has not served the criminal
justice system well. The right to the effective assistance of
counsel is guaranteed by both the federal and state consti-
tutions. Because of concerns that constitutional standards
are not being met in all circumstances, an independent
Indigent Defense Commission should be established, with
broad powers to adopt standards, evaluate existing pro-
grams and service providers, and generally supervise the
operation of New York’s public defense system.

Wrongful convictions cast serious doubt on a funda-
mental assumption of our criminal justice system - that the
innocent are protected. The eradication of wrongful convic-
tions is essential to restore and maintain the public’s trust
and confidence in our criminal justice system. The Associa-
tion has identified several steps to lessen the likelihood of
wrongful convictions.

The State Bar also will continue to urge the adoption
of judicial salary reform as part of a program to provide
adequate resources for the justice system.

Uniform Mediation Act

The Uniform Mediation Act (UMA) establishes a
standard process for mediation. Under the UMA, media-
tion would remain voluntary. Most importantly, the UMA
would resolve any question regarding the confidentiality

of mediation and, therefore, the protection of attorney-
client confidentiality. Current law provides for media-
tion confidentiality in some circumstances. For example,
confidentiality is protected by the Community Dispute
Resolution Centers Program, Judiciary Law, Article 21-A,
and offers to compromise, CPLR 4547; but these rules are
specific to the particular proceedings. The UMA is ex-
pected to increase the use and usefulness of mediation by
standardizing the process and, most importantly, protect-
ing confidentiality. The increased use of mediation would
reduce the costs of disputes for individuals and businesses
in New York, and demand upon the courts.

The Compact for Long-Term Care

The Compact would provide a fair and equitable way
to finance long-term care for elderly and disabled persons
in New York, in contrast to the current “all-or-nothing” ap-
proach that requires individuals to be impoverished before
they qualify for Medicaid. The Compact would promote
personal responsibility on the part of the elderly and
chronically disabled for a fair share of their long-term care
costs. After payment of that fair share by the individual,
the government would provide a financial subsidy for
additional long-term care services, without requiring that
the individuals be impoverished. This initiative is designed
to increase use of private funds for long-term care, but
still maintain the safety net that Medicaid was intended to
provide.

Equal Legal Rights for Same-Sex Couples

Under current state law, there are significant differ-
ences in the legal treatment of marital relationships and
committed same-sex relationships in a wide range of mat-
ters such as property rights, financial support, responsibili-
ties to children, health care, Social Security, long-term care,
domestic violence, access to the court system, and other
issues. In June 2009, the State Bar adopted a position to
recognize same-sex marriage as the only remedy adequate
to protect the rights of same-sex couples.

Support for the Legal Profession

A core mission of the New York State Bar Association
is to represent the interest of the legal profession. In that
regard, the Association will work to protect the inde-
pendence of the judiciary, enhance access to the courts,
promote affirmative legislative proposals that benefit the
profession, and oppose those proposals that would burden
it. The Association will work to ensure that attorneys are
able to protect their clients’ interests and effectively engage
in the practice of law.
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New York State Bar Association

Federal Legislative Priorities for 2010

Integrity of the Justice System

At all levels of government an independent, well-
functioning judicial system, accessible to all, is a bedrock
principle of our democracy. The courts, more than any
other arm of government, are the bulwark of liberty. The
following priorities would help to uphold and increase
the integrity of the justice system: (i) funding and lifting
restrictions on funds for civil legal services; (ii) protection
of the attorney-client relationship; and, (iii) creation of new
federal judgeships.

Increased Funding and Lifting Restrictions on
Funds for Civil Legal Services

The Legal Services Corporation (LSC), created in 1974
to ensure that all Americans have access to a lawyer and
the justice system for civil legal issues, regardless of their
ability to pay, provides grant funding to independent local
legal services programs to ensure that these goals are met.
Since 1996, Congress has approved and expanded provi-
sions that restrict how LSC grantees may expend both
their LSC and non-LSC funds. As a result, millions of dol-
lars from state and local governments, private donors, and
other non-LSC sources are restricted in the same way that
the LSC funds are restricted. This prevents legal service
providers’ clients from having access to the full range of
legal tools available to clients of private attorneys. The As-
sociation supports adequate funding of legal services and
the elimination of unreasonable restrictions on the use of
funds by those who provide legal services to the indigent.

Protection of the Attorney-Client Relationship

The assurance that a client’s candid conversations with
his or her attorney will be confidential is a critically im-
portant element of our justice system. The Association has
opposed the encroachment on the attorney-client privilege
by policies of the United States Department of Justice and
other federal government agencies. Those policies pres-
sure organizations to waive their attorney-client privilege
and related attorney work-product protection, to refuse to
pay counsel fees to employees suspected of impropriety,
and to fire employees who assert constitutional or other
privileges. The Association supports the Attorney-Client
Privilege Protection Act and other proposals to protect the
attorney-client relationship.

Creation of Federal Judgeships

The Association supports the Federal Judgeship Act,
which would address the increased caseloads that burden
federal courts. This legislation would establish a total of
63 new permanent and temporary judgeships across the
country. The bill would provide for appointment of two
additional permanent judges for the Second Circuit Court
of Appeals, three additional permanent district court judg-

es (S.D.N.Y,, E.D.N.Y., and W.D.N.Y.), and two additional
temporary district court judges (S.D.N.Y. and E.D.N.Y.).
These new judges are needed to handle the ever increasing
caseloads in those courts.

Repeal of the Defense of Marriage Act (DOMA)

DOMA (PL 104-155) was enacted in 1996, and currently
defines marriage as a union of one man and one woman for
the purpose of federal recognition, and relieves states of the
obligation to recognize same-sex couples’ marriages validly
performed in another state. HR 3567 would grant federal
recognition to same-sex marriages entered into in any state
that allows them, regardless of the couple’s state of resi-
dence. Such recognition would cover federal laws, thereby
granting marital federal benefits, such as those provided
in the tax code and Social Security Act. The Association
supports recognition of same-sex marriages to remedy
legal inequity currently imposed on same-sex couples and
supports repeal of DOMA.

Support for the Reporter Shield Law
(Free Flow of Information Act)

A federal shield law is necessary to protect journalists
from intrusive demands for information and documents
obtained in the course of news gathering or reporting.
Congress should adopt a federal shield law modeled on
the New York State Shield Law (Section 79-h of the state
Civil Rights Law), with provisions substantially similar to
those contained in the New York statute. Forty-nine states,
including New York, have shield law protection. The pro-
tection of state laws is, however, seriously eroded if there is
no similar protection afforded by federal law. The Second
Circuit Court of Appeals has interpreted federal laws as
affording journalists a privilege with respect to confiden-
tial materials, but other federal courts have held to the
contrary. The conflict between federal and state law leads
to uncertain and potentially conflicting outcomes, depend-
ing on where litigation is brought or where a grand jury or
other investigative inquiry is pending, thus undermining
the effectiveness of state shield laws.

Reduction of Global Warming

In April 2009, the Association approved a report relat-
ing to the implementation of reforms that would reduce
greenhouse gas (GHG) emissions and prepare for the inevi-
table impacts of climate change. Although specific actions
may be taken by state and local governments, the most
important legislative steps must be accomplished by the
federal government. Therefore, the Association supports
federal legislation that would make a number of changes in
energy and environmental policies aimed at reducing emis-
sion of gases that contribute to global warming. A bill has
passed in the House and is awaiting Senate action.
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COMMITTEE REPORTS

Age Discrimination Committee

A meeting of the Age Discrimination Committee was
held on December 8, 2009 with approximately a dozen
members attending either in person at the offices of
Duane Morris LLP or by telephone. Richard Martin, staff
liaison, was also kind enough to attend by telephone.

Two of the attendees, Jerome Lefkowitz and Richard
Rifkin, had also been members of the Special Committee
on Age Discrimination in the Profession. A link to that
Special Committee’s 2007 Report and Recommendations on
Mandatory Retirement Practices in the Profession is on the
Age Discrimination Committee’s Web page. Attending
in person as a special guest was Louis Graziano, a senior
trial lawyer at the New York office of the Equal Employ-
ment Opportunity Commission.

After issuing its 2007 Report and Recommendations,
which was approved by the Association’s Executive
Committee and House of Delegates on March 30, 2007,
the Special Committee conducted a survey of New York
law firms with respect to their partnership retirement
practices, the results of which gave rise to the Honor Roll
set forth on the Special Committee’s Web page. There was
a discussion on how best to obtain copies of the survey’s
results and copies of the documents used in the survey;,
and Messrs. Lefkowitz and Rifkin volunteered to spear-
head that effort.

The principal focus of the meeting was the discussion
and ultimate approval of a draft of the proposed Welcome
and Statement of Purpose to be included on the Age Dis-
crimination Committee’s Web page. The text, as it now
appears on the Committee’s Web page, is as follows:

Welcome and Statement of Purpose

The basic purpose of this Committee is to help se-
nior lawyers, as well as younger members of the bar, to
become more familiar with this area of the law as it may
affect their careers and to help promote changes that will
end age-related discriminatory practices affecting at-
torneys. As part of this effort, the Committee intends to
continue the excellent work of the Special Committee on
Age Discrimination in the Profession.

The Special Committee’s Mission Statement, as set
forth in its Report and Recommendations (pp.1-2), was as
follows:

The Committee shall study and report on
practices in the profession that disadvan-
tage lawyers because of age, including
those that may arise from:

= law firm hiring and firing practices

mandatory retirement policies

“up-or-out” policies

age-based hierarchical staffing of cases

policies concerning retaining of counsel
= the fixing of time charge rates

= non-compete clauses, combined with
mandatory retirement policies, that pre-
vent retired attorneys, who otherwise
might wish to continue to practice law
for a number of years, from engaging in
such practice

= other age-discriminatory practices af-
fecting attorneys, as the Committee may
identify.

The Committee shall take a balanced and
objective approach in its examination of
these issues, and its report will take into
account the rationale and perspective of
law firms or other legal employers and
their policies and practices in these areas.
If reform is needed, the Committee shall
recommend steps to promote changes
and end any age-related discriminatory
practices affecting attorneys. The Com-
mittee’s report shall recommend changes
in law or policy, where appropriate, and
shall set forth model policies, best prac-
tices and other guidance on these issues,
to help facilitate positive changes and
promote a more enlightened attitude on
this subject within the profession.

The Report and Recommendations also stated (p.2) that

the issues implicated by our Mission
Statement were so important and com-
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plex that, given the constraints of time,
to attempt to address all of them in a sin-
gle report would unduly divert our focus
and delay presentation of our recom-
mendations. Therefore, we focused our
efforts on an issue we felt to be of prime
importance (although by no means the
only significant issue): the practice of
so-called ‘mandatory retirement’ of law
firm partners. However, as we note in
our section contrasting practices in the
public sector with those of private law
firms [pp.9-10], the practices employed
in the former — in which age discrimina-
tion is clearly outlawed—provide impor-
tant insights and suggest areas for future
study by this or other committees.

* Kk k

Membership Committee

The Senior Lawyers Section of the New York State
Bar Association has done extremely well during its first
year of operation. As of January 12, 2010 we had 1,073
members. Needless to say the overwhelming majority of
the members have been admitted for more than 10 years.
More than 65% of the members are sole practitioners or
members of firms of five or fewer members. More than
80% of the members are male. Our membership is spread
throughout each judicial district in the State, with the
largest numbers coming from the First District, Ninth
District and Tenth District.

As you know, the Section did not charge any dues
during this first year. In 2010 the dues will be $20. It will
be interesting to see if there is any appreciable shrinkage
in our membership.

The Membership Committee continues to look for
means to recruit new members to our Section and would
be appreciative of any ideas that any members may have.
In fact we invite you to join the Membership Commit-
tee by contacting either one of us at the e-mail addresses
below.

John Marwell
jmarwell@smdhlaw.com

Charles Goldberger
cgoldberger@mgslawyers.com

* k%

Program and CLE Committee

Our Committee’s first task was to work with the
Elder Law Section on the program for the Fall meeting,
which was held at The Sagamore Resort on October 29—
31, 2009. At the request of our Section’s members, three
sessions led by a certified life coach, Rosemary C. Byrne,
Esq., were added to the program and were very well
attended. Other topics at the Fall meeting which were
of great interest to our Section members were financial
planning for the transitioning attorney, Medicare issues,
and practice management for a solo or small firm when
an emergency strikes. The Sagamore is a beautiful venue,
and the Fall Meeting was a satisfying mix of continuing
education, networking, and socializing.

Our next focus was our first solo program, which was
presented on January 29, 2010 at the NYSBA’s Annual
Meeting. Surveys of our Section’s membership revealed
that a majority is very interested in financial issues per-
taining to retirement, and our program was tailored to
address the particular concerns most frequently cited by
the members. The program, entitled “Financial Planning
for Life After the Dark Suit,” had six segments: How Do |
Know if | Have Enough—Budget and Taxes; Lump Sum
v. Annuity—a Tough Choice; Longevity—Good News and
Bad News; The Issue Nobody Wants to Deal With and the
Penalty for Ignoring It [long-term care insurance]; Asset
Allocation and Diversification—What Do They Really
Mean?; and What Is the Best Investment for Retirement?

Our speakers were extraordinarily qualified: Walter T.
Burke, Esq., who is a member of our Section’s Executive
Committee; Michael J. Garibaldi, CPA, ABV, CFF, Israeloff
Trattner & Co., P.C.; and Ann Marie Franke, CFP, CRPC,
Resident Director, Merrill Lynch Global Wealth Manage-
ment. The program was well attended, and the topics
and the speakers were enthusiastically received by the
attendees.

Currently, we are exploring the possibility of using
the Web to present programs of interest to our Section’s
members. In addition, our next major project is the Fall
2010 meeting. We welcome any and all suggestions for
program topics and speakers and encourage you to join
us in the work of our Committee.

Carole A. Burns
Willard H. DaSilva

* kK
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Senior Lawyer Quality of Life Committee
What Is the Senior Lawyer Quality of Life Committee?

Just exactly what does the Quality of Life Committee
DO? The answer, my colleagues, is not “written in the
wind”: it is with YOU! YOUR personal input and vision,
regarding the Committee’s mission and selective goals,
will define who we are and what we do. Our overall
objectives should be designed to educate, enlighten, and
enhance the lives, in a variety of ways, of those seniors
who will join with us, and who are willing to get actively
engaged in one or more of the Committee’s enriching
projects now being developed.

We urge ALL seniors, including those members who
have not yet joined the Senior Lawyers Section, to take a
few moments to review the list below, and check those ar-
eas which may be of interest to you, and to indicate your
willingness to serve as a subcommittee Chair or Co-Chair.

= Quality of life issues
= Career continuity
= Career changes

= The desire and opportunity to:

Render pro bono service

Serve on boards

Mentor other attorneys

Take educational courses relevant to seniors

Social activities for seniors

If you're still not sure if you want to sign on, take a
quick look at some of the exciting and beneficial top-
ics you can work on with us: see www.nysba.org/
SLSMaterialsOfInterest.

The character and future of the Senior Lawyer Qual-
ity of Life Committee will be defined by your collective
responses. Please take a few moments to let us know
your interests and to share YOUR vision with us. Just
click on mbarrylevy@spcblaw.com.

M. Barry Levy

* % %

el e

Judge David N. Hurd Receives
William Brennan Award for
Outstanding Jurist

Honorable David N. Hurd was presented the William
Brennan Award for Outstanding Jurist by the New York
State Association of Criminal Defense Lawyers at its An-
nual Dinner in Manhattan on January 28, 2010.

The award recognizes judges who have protected the
rights of citizens in a meaningful way. It is named for Wil-
liam Brennan, Justice of the United States Supreme Court
from 1956 until 1990. Justice Brennan was the first recipi-
ent of the award, accepting it at his last public appearance
as a sitting Justice of the Supreme Court.

Judge Hurd was appointed United States District
Judge for the Northern District of New York in 1999. He
was previously a United States Magistrate Judge, and a
trial attorney in private practice. Judge Hurd, a graduate
of Cornell University and Syracuse University School of
Law, is a member of the New York State Bar Association,
the Albany County Bar Association, the Rome Bar As-
sociation, and the Oneida County Bar Association. He is
also a member of the Order of the Coif and is a Fellow in
the American College of Trial Lawyers.

SENIOR' LAWYERS SECTION

Visitus
on the Web

WWW.NY'S BA.OR,&/SLS
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Section Committees and Chairs

The Seniors Lawyers Section encourages members to participate in its programs and to volunteer to serve on the Com-
mittees listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for further infor-

mation about these Committees.

Age Discrimination

John R. Dunne

Whiteman Osterman & Hanna LLP
One Commerce Plaza

19th Floor

Albany, NY 12260
jdunne@woh.com

Gilson B. Gray Il

Duane Morris LLP

1540 Broadway

New York, NY 10036
ghgray@duanemorris.com

Employment Opportunity
Perry Balagur

Law Office of Perry Balagur
19 Vanderbilt Way

North Woodmere, NY 11581
realestate@nysbar.com

Ellyn D. Kessler

Law Office of Ellyn D. Kessler PLLC
45 East 89 Street, No. 99

New York, NY 10128
ekessler123@aol.com

Law Practice Continuity
Susan B. Lindenauer
45 Gramercy Park North
New York, NY 10010
alindenauer@nyc.rr.com

Anthony R. Palermo

Woods Oviatt Gilman LLP
700 Crossroads Building

2 State Street

Rochester, NY 14614
apalermo@woodsoviatt.com

Legislation

Gloria Crowley Markuson
Scarsdale Law Center Building
185 Summerfield Street
Scarsdale, NY 10583
rdm8@aol.com

Membership
Charles A. Goldberger
McCullough, Goldberger

& Staudt, LLP
1311 Mamaroneck Avenue, Suite 340
White Plains, NY 10605
cgoldberger@mgslawyers.com

John S. Marwell

Shamberg Marwell Davis
& Hollis PC

55 Smith Avenue

Mount Kisco, NY 10549

jmarwell@smdhlaw.com

Pro Bono

Elizabeth J. McDonald
8 Austin Park
Pittsford, NY 14534
bethmcd@att.net

Program and CLE

Carole A. Burns

64 Twilight Road

Rocky Point, NY 11778-9790
cabbl@optonline.net

Willard H. DaSilva

DaSilva, Hilowitz & McEvily LLP
585 Stewart Avenue

Suite L-16

Garden City, NY 11530
whdasilva@aol.com

Publications

Donald J. Snyder
Cosentino, Snyder & Quinn
379 W Main Street

West Winfield, NY 13491
csqlaw@aol.com

Willard H. DaSilva

DaSilva, Hilowitz & McEvily LLP
585 Stewart Avenue

Suite L-16

Garden City, NY 11530
whdasilva@aol.com

Retirement Planning and Investment
Robert D. Taisey
Holland & Knight LLP
195 Broadway

New York, NY 10007
rtaisey@hklaw.com

Senior Lawyer Quality of Life

M. Barry Levy

Sharretts Paley Carter & Blauvelt PC
75 Broad Street, 26th Floor

New York, NY 10004
mbarrylevy@spcblaw.com

Technology

Charles E. Lapp Il

Lapp & Lapp

100 Cedarhurst Avenue

PO Box 435

Cedarhurst, NY 11516
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NEW YORK STATE BAR ASSOCIATION

NYSBA Membership Application
Senior Lawyers Section

Section membership is available to current NYSBA members who are age 55 or over.

Join the Senior Lawyers Section now by returning the application or by one of these other convenient ways:
1. VISIT —www.nysba.org/SLS 2. E-MAIL — membership@nysba.org 3. CALL —518.487.5577 or 800.582.2452
YOU MUST FIRST BE A MEMBER OF NYSBA TO JOIN OUR SECTION

To be eligible for membership in the Senior Lawyers Section, you must first be a member of NYSBA.
You must also be age 55 or over.

[1 Asacurrent member of the New York State Bar Association, | want to join the Senior Lawyers Section.
I enclose my payment of $20 for Senior Lawyer Section dues.

[1 I wish to become a member of the NYSBA and the Senior Lawyers Section.
Please send me a New York State Bar Association application.

[] I am a Section member — please consider me for appointment to committees marked.

ENROLLMENT INFORMATION

Name Address

City State Zip
The above address is my []Home [ Office []Both

Please supply us with an additional address.

Name Address

City State Zip
Office phone ( ) Home phone ( )

Faxnumber (___ ) E-mail address (___ )

Date of birth / / States and dates of admission to Bar:

| enclose my payment of $20 for Senior Lawyers Section dues. METHOD OF PAYMENT:
(] Check (payable in U.S. dollars) [ Mastercard [ ]visa [ ]American Express (] Discover

AccountNumber | | | | [ [ [ [ L[] 1] ]]

Expiration Date Date Signature

SENIOR LAWYERS SECTION COMMITTEES

Join one or more committees of your choice from the list below:

___ Age Discrimination (SLS1100) ___ Pro Bono (SLS1400) __ Senior Lawyer Quality of Life
___ Employment Opportunity (SLS1200) ____ Program and CLE (SLS1020) (SLS1700)
___ Law Practice Continuity (SLS1300) ___ Publications (SLS1500) ___ Technology (SLS1800)

Legislation (SLS1030) ___ Retirement Planning and Investment
__ Membership (SLS1040) (SLS1600)

. L ) ) Please return payment and application to:
The Senior Lawyers Section is currently looking for members of the Section

to help build its substantive committees. The Section’s leadership welcomes <. Membership Services o
volunteers. To become involved, please contact: SeniorLawyers@nysba.org. LRI New York state Bar Association
Participation in Section committees is a benefit of membership. rrmEas ClusElLalee Al N 1220
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Submission Guidelines

The Senior Lawyer welcomes the submission of ar-
ticles of timely interest to members of the Section in
addition to comments and suggestions for future issues.
Articles should be submitted to any one of the Co-Edi-
tors whose names and addresses appear on this page.

For ease of publication, articles should be submitted
via e-mail to any one of the Co-Editors, or if e-mail is not
available, on a disk or CD, preferably in Microsoft Word
or WordPerfect (pdfs are NOT acceptable). Accepted
articles fall generally in the range of 7-18 typewritten,
double-spaced pages. Please use endnotes in lieu of foot-
notes. The Co-Editors request that all submissions for
consideration to be published in this Journal use gender-
neutral terms where appropriate or, alternatively, the
masculine and feminine forms may both be used. Please
contact the Co-Editors regarding further requirements
for the submission of articles.

Unless stated to the contrary, all published articles
represent the viewpoint of the author and should not be
regarded as representing the views of the Co-Editors,
Board of Editors or the Section or substantive approval
of the contents therein.

The Senior Lawyer is published for members of the Senior
Lawyers Section of the New York State Bar Association.

We reserve the right to reject any advertisement. The
New York State Bar Association is not responsible for
typographical or other errors in advertisements.
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'RealiEstate Transactions—:
Residential Property*

Real Estate Transactions—Residential Property is a practical,
step-by-step guide for attorneys representing residential
real estate purchasers or sellers. This invaluable monograph
covers sales of resale homes, newly constructed homes,
condominium units and cooperative apartments.

Numerous practice guides and a comprehensive collection
of forms, including examples of forms used in daily practice,
make this publication an excellent reference for new and
experienced attorneys alike.

AUTHORS . i .
Kenneth M. Schwartz, Esq. In addition to updating case and statutory references, this
Farer & Schwartz, P.C. latest edition, prepared by Kenneth Schwartz, includes
New York, NY many updated forms and a section on financing.

Claire Samuelson Meadow, Esq.

Attorney at Law Yearly updates make this monograph a mainstay of your
Larchmont, NY reference library for many years to come.

PRODUCT INFO AND PRICES

2009-2010 / 554 pp., The 2009-2010 release is current through the 2009 New
softbound / PN: 421499 York State legislative session.

NYSBA Members $72

Non-members $80 * The titles included in the New York PRACTICE MONOGRAPH SERIES are also available as segments of the New York

Lawyer’s Deskbook and Formbook, a seven-volume set that covers 27 areas of practice. The list price for all seven

Free shipping and handling within the continental volumes of the Deskbook and Formbook is $750.

U.S. The cost for shipping and handling outside
the continental U.S. will be added to your order.
Prices do not include applicable sales tax.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION .
1.800.582.2452 www.nysba.org/pubs IIIII

Mention Code: PUB0722 NYSBA
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There are millions of
reasons to do Pro Bono.

(Here are some.)

Each year in communities across New York State, indigent people face literally millions of civil legal
matters without assistance. Women seek protection from an abusive spouse. Children are denied
public benefits. Families lose their homes. All without benefit of legal counsel.
They need your help.

If every attorney volunteered at least 20 hours a year and made a financial
contribution to a legal aid or pro bono program, we could make a difference.
Please give your time and share your talent.

Call the New York State Bar Association today at
orgoto
to learn about pro bono opportunities.




