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Then again, we must understand that 
in the legislative process total victory 
is almost never achieved, and with 
our establishment of various process-
es we have been able to be effective 
in modifying these various proposals 
so that all of you who have to work 
daily with them will have a better law 
to work with. 

One bill that the Section opposed 
was the Mortgage Lending Reform 
Bill, particularly our opposition  to 
the mandatory settlement confer-
ences. Our efforts were headed up by 
Steve Alden, who chaired the Task 
Force. We lost on this. It is now our 
task to assist the borrowers as best 
we can. The legislature has appropri-
ated $25 million to assist in this effort, 
which is being headed up by our 
own Brian Lawlor, Executive Deputy 
Commissioner of the Division of 
Housing and Community Renewal 
of the State of New York. I met with 
him and Lori Harris, who is working 
with him on the matter, Terry Brooks 
from the NYSBA, and Gloria Arthur, 
also from the NYSBA and head of the 
Pro Bono Department. We are going 
to have a program this Fall explain-
ing the bill and educating our Section 
members and lawyers throughout the 
state as to how to make these confer-
ences work. We will need volunteers. 
Please contact me. 

Congratulations to Joel Sachs on 
the Summer Meeting in Hershey, PA. 
Speaking of the subprime lending 
problem, we had a thorough program 
in Hershey on this issue.

I recently attended a meeting 
where a participant stated he knew 
who had a Blackberry and who did 
not because of the timing of respons-
es to e-mails. Because the technology 
is there it will be used and there is no 
avoiding it. However, I want to regis-
ter my feelings on the matter. Tech-
nology has advanced somewhat since 
I started practicing in ‘65. At that time 
I worked in Binghamton and the law 

such a Com-
mittee. Our 
Co-Chairs are 
Thomas Cur-
ran of Ganfer 
& Shore, 
LLP, Susanna 
S. Fodor of 
Jones Day, 
and David L. 
Pieterse, of 

Nixon Peabody, LLP. All of you who 
have sent in a response are on the 
Committee and you will be hearing 
within the next month or two as to 
the fi rst meeting of the Committee—
again with call-in capability. 

We continue to be involved in 
legislation. Any mention of our leg-
islative activity and success requires 
the mentioning of Karl Holtzschue. 
He put in another energetic and 
exhausting year. A major effort was 
the adverse possession statute. Bob 
Zinman headed up a Task Force and 
he and Bob Parella, professors at St. 
John’s, drafted a statute that the Task 
Force worked on for an extended 
period of time and fi nally presented 
to the legislature. It was their bill that 
formed the basis for the discussion 
in the entire state,  both in the legis-
lature and with the governor. Admit-
tedly, we did lose when at the last 
minute there was inserted a “claim of 
right provision,” but congratulations 
are in order for Bob and Bob and the 
entire Task Force. 

Another example of the work of 
the Section is its recent involvement 
with the New York State Association 
of Realtors. Sam Tilton is as respon-
sible as anyone in our Section with 
developing a working relationship 
with the realtors. We were able to 
work with them as to the disclosure 
statute and this year with the Com-
mission Escrow Bill. There was a 
collaborative effort. I understand 
everyone may not be ecstatic about 
one or both of the bills, but our input 
made it much more palatable to us. 

And the dream goes on. The 
dream, of course, is that we have 
active participation by signifi cant 
numbers of our Section in our com-
mittee meetings. I am not revealing 
any trade secrets when I say that 
membership in the New York State 
Bar Association is expensive and you 
pay additional dues to be a member 
of the Real Property Law Section. In 
order to get the full value, it does take 
some effort by participating in our 
committees.

I would like to introduce Ira 
Goldenberg. He is Chair of a Task 
Force to open up that wealth of 
knowledge and fellowship expe-
rienced in the committee network 
of the Real Property Law Section. 
Accordingly, every committee in the 
Section is establishing at least two, 
and potentially three, meetings a year 
at which any member of the Section 
can call in and participate, particu-
larly those who have already signed 
up to be a member of a committee. 
It is in its infancy and we do have 
so-called glitches to work out. We an-
ticipate that each committee will have 
a meeting within a short time prior 
to the Executive Committee meet-
ings on December 5, 2008, January 
28, 2009 and April 3, 2009. I mention 
these dates to give you a “heads-up” 
as to when you can look for these 
meetings. The call-in numbers will 
be published. A few years ago we 
established a calendar offi cer, Jerry 
Goldstein. We will be publishing a 
calendar of these meetings either on 
our website at www.nysba.org/
realprop or in blast e-mails. The 
dates, times and call-in numbers will 
be published so any one of you can 
participate. Of course, there will be an 
on-site meeting and you are welcome 
to participate in that way. 

Another very exciting develop-
ment is the formation of the Real 
Estate Construction Committee. More 
than 200 Section members sent in a 
fax response indicating interest in 

A Message from the Section Chair
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discomfort, depression, 
general anxiety, and social 
alienation and isolation. 
Only about 2.27% of the 
general population would 
be expected to have such 
severe symptoms of dis-
tress. (Emphasis supplied).

“[I]t is our souls that are at 
stake and Blackberries are 
the Sirens.”

We must understand how we are 
selling our very souls—and incred-
ibly we are paying a terrible price in 
depression, alcoholism, trouble in 
marriages or unions, and alienated 
children. I know of one lawyer who 
recently proudly announced that the 
Blackberry was kept on the family 
dining room table during dinner. 

I understand Richard Posner’s 
refl ection that the lawyers wish to 
maintain a guild so that they can 
control their product. His point is that 
mass production makes guilds obso-
lete and the modern day practice of 
law should accustom itself to being a 
mass-produced product. But as Mary 
Ann Glendon points out in A Nation 
Under Lawyers, page 91: “How can 
we claim to be learned in a broader a 
sense when long hours scarcely leave 
us time to read a novel or attend a 
concert? The traditional claim that we 
pursue our livelihood ‘in the spirit 
of public service’ often has a hollow 
ring.” Again, it is our souls that are at 
stake and Blackberries are the Sirens.

Peter V. Coffey

and companionship. To see someone 
using a Blackberry at that time is to 
me simply wrong. I do not accept the 
idea that someone can multi-task in 
that situation—it is an affront to the 
people sharing the meal. We have to 
get a grip on ourselves.

I quote from Lawyer, Know Thyself 
by Susan Swaim Daicoff—American 
Physiological Association, 2004, at 
page 10:

The lawyer depression 
experts in 1996 studied 
a wide array of physi-
ological distress symptoms 
among lawyers. Their 
fi ndings on depression 
were consistent with their 
previous studies: It was 
present in about 20% of 
lawyers. However, their 
fi ndings in other areas 
were shocking. Not only 
did large numbers of law-
yers report clinically sig-
nifi cant depression, they 
also reported higher than 
normal levels of global 
psychological distress 
and specifi c symptoms 
such as anxiety, obsessive-
compulsiveness, social 
alienation and isolation, 
insecurity, self-conscious-
ness, paranoia, hostility, 
stress, anger, and marital 
dissatisfaction . . . 15% to 
more than 30% of lawyers 
scored more than two 
standard deviations above 
the mean on measures of 
obsessive compulsiveness, 
inner personal anxiety and 

fi rm I worked at spent six months 
debating whether it would spend 
the money to purchase a second IBM 
electric typewriter. For God’s sake, 
they made the dang things in Bing-
hamton to begin with—talk about 
supporting the local economy. We 
had no faxes or e-mails or Fed Ex—in 
fact the copy machines were not too 
usable. If a client called and asked 
whether you got the letter, it was 
standard practice among lawyers, if 
the matter had not been addressed, 
to fudge and say no, it will probably 
be in tomorrow’s mail, and the client 
had no response.

“To see someone using 
a Blackberry . . . [while 
sharing a meal] is to me 
simply wrong. . . . We have 
to get a grip on ourselves.”

Then came faxes—then voice 
mail—for heaven sakes, they could 
leave messages for you 24 hours a 
day and expect you to respond by 
7:30 the following morning. Then 
came e-mail and now there are Black-
berries. Clients expect lawyers to be 
available 24-7. That is unacceptable. 
Frankly, anything more than 12-6 is 
stretching it. Certainly Blackberries 
have their place while wasting time 
in Court or on the train or plane, but 
24-7? That is simply unacceptable.

I mention one social event in 
particular, and that is the sharing of 
a meal—we listen to each other, we 
talk to each other, we share stories, 
conversation, laughter, trials, and 
tribulations. We share conviviality 
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Duplicate Statements—
Recommended

In response to Task Force inqui-
ries, we understand that banks are able 
to provide monthly statements, per-
haps electronically, to both attorneys 
and their clients. Although any modest 
cost for duplicate statements charged 
by the banks might reduce slightly the 
funds going to IOLA, and some banks 
might be unable to set up the sub-
accounts required to accomplish this, 
the Task Force concluded that it should 
be promulgated as a Recommended 
Practice of the RPLS. The standard NY-
SBA contract of sale forms should be 
amended to include these procedures. 
Omissions or modifi cations could be 
negotiated on a case-by-case basis.

Protecting Escrow Funds 
Held by Attorneys 
Involved in the Disciplinary 
Process—Recommended

The Task Force also believes that 
the RPLS should support the efforts of 
the disciplinary bar to amend the DRs 
and AD rules to include in suspension-
from-practice orders of restraint on 
suspended attorneys’ accounts and 
provision for transfer of control of the 
accounts to a responsible attorney, 
as proposed by the Committees on 
Professional Discipline of the New 
York County Lawyers’ Association and 
the NYSBA. This has the potential of 
reducing the theft of escrow funds by 
repeat offenders. It is most important 
that control of the escrow funds be 
such that they can be used as intended 
in a timely fashion.

Ira Goldenberg, Task Force Chair

Task Force Members:
Marvin Bagwell, James Blasé,

John Blyth, Anne Reynolds Copps,
Richard Fries, Eric Garcia,

Karl Holtzschue, Melvyn Mitzner, 
Lucien Morin II, Mindy H. Stern, 

Samuel Tilton, Joseph Walsh
and Howard Wieder.

Report Date: April 11, 2007

would need to be addressed before 
BEDA could be considered a realistic 
alternative to attorney escrows. Con-
sequently, the Executive Committee 
of the NYSBA asked the Task Force to 
explore alternatives other than BEDA 
that might improve the present escrow 
system. In response, the Task Force 
investigated further alternatives dis-
cussed in this supplemental report. 

Recommended Improvements to 
the Current System

The Task Force considered three 
possible ways to strengthen the cur-
rent system:

(1) asking banks to send monthly 
statements of the escrow account 
to both attorneys and both clients; 

(2) requiring that disbursements 
from attorney escrow accounts 
require dual signatures; and 

(3) promptly protecting escrow funds 
held by attorneys involved in the 
disciplinary process.

Dual Signatures—Rejected
The Task Force concluded that that 

it would be too impractical to imple-
ment dual signatures. Each contract 
deposit would require a new set 
of signature cards and Patriot Act-
required disclosure forms to be signed 
by the parties required to authorize 
disbursements from each new sub-
account. Although dual signatures 
might be feasible in fi rms of two or 
more attorneys, or if they are limited 
to transactions involving substantial 
sums, the parties in many residential-
sale transactions are represented by 
sole practitioners. In those transac-
tions, the attorney for the other party 
would have to be the second signatory. 
This was viewed as highly impracti-
cal. Finally, the Task Force concluded 
that most banks would resist a practice 
that would require them to review the 
checks drawn on the account to ensure 
compliance with the dual signature 
requirement. 

Introduction and Background
In November 2005, then President 

of the New York State Bar Association, 
A. Vincent Buzard, wrote a letter to 
Joshua Stein, then Chair of the Real 
Property Law Section (RPLS) asking 
the RPLS to determine what practical 
methods are available to prevent the 
theft of real property escrow funds by 
lawyers. Chair Stein appointed a Task 
Force on Attorney Escrow, chaired by 
Ira Goldenberg. The Task Force issued 
a Report on July 7, 2006. It was ap-
proved by the RPLS Executive Com-
mittee on July 13, 2006.

In its report, the Task Force con-
cluded that there is nothing funda-
mentally wrong with attorneys acting 
as escrow agents, a time-honored and 
effi cient process that works extremely 
well. To the extent that rare and iso-
lated problems exist, the Task Force 
described possible ways to mitigate 
them, to be explored further—requir-
ing dual signatures and requesting 
that escrow account statements be dis-
tributed to all interest parties, as well 
as freezing escrow accounts held by at-
torneys who are disbarred, suspended 
or otherwise no longer practicing law.

As noted in the report, the Task 
Force was asked to assume that the 
attorney escrow system be replaced. In 
that context, the Task Force considered 
and rejected a number of alternatives. 
In its view, the only acceptable alter-
native is for banks to act as escrow 
agents. A Bank Escrow Deposit Agree-
ment (BEDA) was drafted and ap-
pended to the report. 

The BEDA does not currently en-
joy wide acceptance among lenders. In 
addition, the BEDA proposal encoun-
tered resistance from various groups, 
including the New York State Interest 
on Lawyer Account Fund ( IOLA), Le-
gal Aid societies, and NYSBA Commit-
tees such as the President’s Committee 
on Access to Justice, and the Com-
mittee on Legal Aid. The objections 
to BEDA appear to be a concern with 
the potential impact on IOLA funding. 
The Task Force agrees that this concern 

Real Property Law Section Task Force
on Attorney Escrow Supplemental Report
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nitee is indemnifi ed by the prior title 
insurer, provided that the new title 
insurer similarly excepts but insures 
against collection or enforcement. 

For the relationship of Indemni-
tor and Indemnitee to apply when 
the new title insurer, directly or by an 
agent, is issuing an owner’s policy, 
the Indemnitor must have issued ei-
ther (i) an owner’s policy insuring the 
current record owner (or its successor 
under either title policy or title insur-
ance Rate Manual provisions for the 
continuation of coverage), (ii) a loan 
policy when its insured, now trans-
ferring an interest in the property, 
has acquired title by a foreclosure of 
the insured mortgage or by a deed-
in-lieu, or (iii) a loan policy when the 
new proposed insured is acquiring 
title as the successful bidder in the 
foreclosure of the previously insured 
mortgage.

For a title insurer issuing a loan 
policy to be an Indemnitee, the 
Indemnitor must have issued (i) an 
owner’s policy insuring the current 
record owner (or its successor with 
title policy or title insurance Rate 
Manual provisions for the continua-
tion of coverage), or (ii) a loan policy 
when the Indemnitee is to be insuring 
the assignment, consolidation, exten-
sion, modifi cation or the spread of the 
mortgage insured by the Indemnitor. 

What is a “Covered Risk”? For 
a title policy issued by an Indemni-
tee after April 1, 2005,   mortgages 
and money judgments (not includ-
ing federal tax liens), and common 
charge liens fi led by Condominium 
Boards of Managers, the liens of 
which have not expired by operation 
of law, against persons or entities out 
of title, each in an amount not exceed-
ing $500,000, can each be a Covered 
Risk, provided that no execution has 

They are Chicago Title Insurance 
Company, Commonwealth Land Title 
Insurance Company, Conestoga Title 
Insurance Company, Fidelity Na-
tional Title Insurance Company, First 
American Title Insurance Company 
of New York, Lawyers Title Insur-
ance Corporation, Northeast Inves-
tors Title Insurance Company, Old 
Republic National Title Insurance 
Company, The Security Title Guaran-
tee Corporation of Baltimore, Stewart 
Title Insurance Company, Ticor Title 
Insurance Company, Ticor Title Insur-
ance Company of Florida, Titledge In-
surance Company of New York, Inc., 
United General Title Insurance Com-
pany, Washington Title Insurance 
Company, and Westcor Land Title 
Insurance Company. Transnation Title 
Insurance Company of New York, an 
original signatory, has merged into 
Commonwealth Land Title Insur-
ance Company. Each company has a 
designee, such as this author for First 
American, to administer the Second 
Restated Agreement and respond to 
questions as to its application. 

The procedure that a title com-
pany or agent must follow under 
the Agreement is not complicated. 
Generally, if an exception to title is 
a “Covered Risk,” as defi ned in the 
Second Restated Agreement, the 
title insurer to be indemnifi ed (the 
“Indemnitee”) has a copy of either 
the title insurance policy issued by 
or on behalf of the prior title insurer 
(the “Indemnitor”) or a copy of the 
Indemnitor’s marked-up title report, 
and the Covered Risk is not listed as 
an exception to title in the Indemni-
tor’s title policy or marked-up report, 
the Indemnitor is deemed to indem-
nify the new insurer without further 
action on the part of either company. 
If the Covered Risk was excepted 
but insurance was afforded against 
collection or enforcement, the Indem-

Resolving an exception to title 
that should have been disposed of 
when a prior title insurance policy on 
the same property was issued used to 
regularly be a tortured process, often 
undertaken in haste on the eve of 
closing, sometimes even while a clos-
ing was in progress. The prior title 
insurance company or agent, once it 
received a written request for proof 
of how an exception was disposed 
of and could attend to it, had to fi rst 
locate its fi le in order to respond. If 
the prior company was an agent and 
the proof was either not found or was 
inadequate, a letter of indemnifi ca-
tion would have to be requested of 
the agent’s underwriter. This proved 
to be an extremely ineffi cient process 
for facilitating the timely closing of 
titles.

On July 22, 2003, seven title 
insurance companies in New York 
State, following the lead of title insur-
ers in Alabama and Florida, signed a 
Mutual Indemnifi cation Agreement 
for the purpose of streamlining the 
process of clearing back title matters. 
This Agreement was expanded effec-
tive April 1, 2005, with the execution 
of the First Amended and Restated 
Mutual Indemnifi cation Agreement 
(“First Restated Agreement”), and it 
was further amended effective April 
1, 2006 by the signing of the cur-
rently governing Second Amended 
and Restated Mutual Indemnifi cation 
Agreement (the “Second Restated 
Agreement”). A Memorandum of 
Mutual Indemnifi cation Agreement, 
as amended and restated, explaining 
the operation of the Second Restated 
Agreement, has been distributed 
generally to title company personnel 
and agents. 

Sixteen title insurers licensed in 
the State of New York are, as of the 
preparation of this article, signatories 
to the Second Restated Agreement. 

The Mutual Indemnifi cation Agreement
for Title Insurance in New York State 
By Michael J. Berey
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mortgage in an amount greater than 
$750,000, are examples of matters that 
are identifi ed in the Agreement as not 
being Covered Risks. For title issues 
that are not Covered Risks, proofs 
and formal letters of indemnifi cation 
must still be obtained from the prior 
title agent and its insurer. 

Notwithstanding the exclusion 
of certain matters from the scope of 
what are Covered Risks, the opera-
tion of the Mutual Indemnifi cation 
Agreement has signifi cantly limited 
the number of instances in which 
recourse must be made by a title in-
surer or agent to a prior company. As 
a result, the Agreement has simplifi ed 
an important part of the title clear-
ance process for closings in New York 
State.  

Michael J. Berey is General 
Counsel/Senior Vice-President, First 
American Title Insurance Company 
of New York.

A prior version of this article was 
published as “New York State’s 
Mutual Indemnifi cation Agreement” 
in “The Bulletin,” Spring 2006, 
of the New York State Land Title 
Association. This article is reprinted, 
as updated and revised, with the per-
mission of the New York State Land 
Title Association. 

bank or attorney’s escrow account 
check(s), issued for payment of the 
amount stated in the payoff letter as 
due, and (iii) the letter with which 
payment was sent to the holder of 
the mortgage or its representative as 
stated in the payoff letter. The mort-
gage amount for this Covered Risk 
was increased by the Second Restated 
Agreement to $750,000 for Indemni-
tee policies issued on and after April 
1, 2006. 

Among other Covered Risks are 
proof of the death of a prior owner, 
the payment of estate taxes by, and 
exceptions relating to, the devolution 
of title from, an estate when a convey-
ance for consideration to a bona fi de 
purchaser has been recorded, other 
devolution of title issues arising prior 
to the date of the Indemnitor’s policy, 
and errors in the property description 
contained in a deed or conveyance 
(other than a mortgage) that was ex-
ecuted prior to the deed insured un-
der an Indemnitor’s owner’s policy, 
provided that the last insured deed 
contains the correct description. 

Mechanic’s liens, notices of 
pendency (and the related, underly-
ing actions), real estate taxes and 
related tax liens, a federal tax lien 
in an amount greater than $250,000, 
and, when the Indemnitee’s policy is 
issued on and after April 1, 2006,  a 

been made or action commenced to 
foreclose or otherwise enforce the lien 
in question on the issue date of the 
Indemnitee’s policy. For federal tax 
liens the limit is $250,000 (as was the 
case also for mortgages and money 
judgments against a person or entity 
out of title for policies issued prior to 
April 1, 2005) for each federal tax lien. 

For a title policy issued by an 
Indemnitee on and after April 1, 2006, 
a mortgage in the original principal 
amount that does not exceed $750,000 
is a Covered Risk, provided no action 
has been commenced to foreclose or 
to otherwise enforce the mortgage 
on the date the Indemnitee issues its 
policy.  

The First Restated Agreement 
added as a Covered Risk, for both 
an owner’s or loan policy of the new 
insurer issued on and after April 
1, 2005, a mortgage in the original 
principal amount of $500,000 or less, 
open of record, made by the current 
record owner, not excepted in a loan 
policy issued by an Indemnitor, when 
the proceeds of the mortgage insured 
by the Indemnitor were used to pay 
off that prior mortgage. For an obliga-
tion of indemnifi cation to exist for 
this Covered Risk, additional steps 
must be taken. The Indemnitee must 
obtain a copy of (i) the payoff letter 
for the mortgage, (ii) the certifi ed, 

If you have written an article and would like to 
have it considered for publication in the N.Y. Real 
Property Law Journal, please send it to one of the 
Co-Editors listed on page 70 of this Journal.

Articles should be submittted in electronic 
document format (pdfs are NOT acceptable), and 
include biographical information.

Request for Articles

www.nysba.org/RealPropertyJournal
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Counties. Housing Court judgments 
and orders from Brooklyn, Queens, 
and Staten Island are agued in the 
Appellate Term, Second Department, 
Second and Eleventh Judicial Dis-
tricts, located at 141 Livingston Street, 
Brooklyn, New York 11201, and at 
88-11 Sutphin Boulevard, Queens, 
New York 11435.7 Once a year, the 
justices of the Appellate Term, Second 
Department, Second and Eleventh 
Judicial districts, preside in Staten 
Island at the Richmond County 
Clerk’s Offi ce, Juror Assembly Center, 
126 Stuyvesant Place, Staten Island, 
New York 10301.8 The central clerk’s 
offi ce for both Appellate Terms in 
the Second Department is located at 
141 Livingston Street, 15th Floor, in 
Brooklyn. The telephone number is 
(347) 401-9580.

Every Appellate Term justice 
is an elected Supreme Court justice 
chosen by the Chief Administrator of 
the Courts with the approval of the 
presiding justice of the respective De-
partment of the Appellate Division.9 
Appellate Term justices are part-time 
appellate judges who also handle a 
Supreme Court caseload. A maximum 
of three justices serve on each panel. 
Two justices constitute a quorum to 
render a fi nal order and opinion. Both 
must concur to render any fi nal order 
and opinion.10 

To appeal an Appellate Term 
order, an appellant must seek and 
obtain permission from the Appel-
late Term and, if the Appellate Term 
denies that application, then from the 
Appellate Division.11 The Appellate 
Division will hear only Appellate 
Term orders that decide an appeal. 
To appeal from an order granting a 
new trial or hearing, the appellant 
must stipulate that judgment abso-
lute will be entered if the Appellate 
Division affi rms the Appellate Term’s 
judgment.12

vision, and from there by leave (even 
if there are dissenting opinions in the 
Appellate Division) to the Court of 
Appeals, and by certiorari to the U. 
S. Supreme Court. For appeals from 
the Appellate Term to the Appellate 
Division and, later, to the Court of 
Appeals and the U.S. Supreme Court, 
“[t]here generally are no restrictions 
on the types of orders and judgments 
(whether interlocutory, fi nal, etc.) for 
which permission to appeal may be 
sought.”2

Each department of the Appel-
late Division may create an Appellate 
Term.3 Only the Appellate Divi-
sion’s First and Second Departments 
have done so. Outside the First and 
Second Departments—meaning the 
Third and Fourth departments—
residential appeals go from city and 
justice courts (where they are heard 
in fi rst instance) to county court (not 
Supreme Court)4 and, from there, by 
right to the Appellate Division,5 by 
leave to the Court of Appeals, and 
then by certiorari to the U. S. Supreme 
Court.

The Appellate Term for the First 
Department covers New York and 
Bronx Counties. Housing Court judg-
ments and orders from Manhattan 
and the Bronx go to the Appellate 
Term, First Department, located at 60 
Centre Street, 4th Floor, New York, 
New York 10007.6 The clerk’s offi ce’s 
telephone number is (646) 386-7763. 

The Second Department has two 
appellate terms, one for the Second 
and Eleventh Judicial Districts, which 
cover Kings, Richmond (Second Judi-
cial District), and Queens (Eleventh 
Judicial District) Counties, and the 
other for the Ninth and Tenth Judi-
cial districts, which cover Dutchess, 
Nassau, Putnam, Rockland, Suffolk 
(Tenth Judicial District), Orange, and 
Westchester (Ninth Judicial District) 

I. Introduction
Attorneys who prosecute or 

defend residential landlord-tenant 
appeals encounter a thicket of rules 
along the way to affi rmance, reversal, 
or modifi cation. Some rules apply 
uniquely to appeals to the Appel-
late Terms for the First and Second 
Departments, which hear residential 
appeals from the New York City Civil 
Court, Housing Part (called Housing 
Court), in New York City; from the 
district and justice courts in Nassau 
and Suffolk counties; and from the 
city and justice courts in Dutchess, 
Orange, Putnam, Rockland, and 
Westchester counties. Different rules 
apply elsewhere in New York State, 
where appeals are heard not in the 
Appellate Term but in county court. 

This article is designed to move 
practitioners through the Appellate 
Term thicket, from deciding whether 
to appeal, to exhausting appellate 
remedies, to winning a residential 
landlord-tenant appeal. This article 
focuses on appeals from the Housing 
Court, but similar and often identical 
rules apply to city and district court 
procedures.

II. From the Appellate Term to 
the Court of Appeals

After the practitioner obtains a 
Housing Court order or fi nal judg-
ment under Real Property Actions 
and Proceedings Law (RPAPL) 
Article 7, the fi rst appeal is to the 
appropriate Appellate Term of the 
Supreme Court. That appeal is as of 
right.1 The term “as of right” distin-
guishes an appeal the Constitution 
or a statute authorizes from one that 
must be undertaken by permission, 
or by leave to appeal—certiorari in the 
federal system. Appeals then go from 
the Appellate Term by leave (even if 
there is a dissenting opinion in the 
Appellate Term) to the Appellate Di-

Residential Landlord-Tenant Appeals
in the Appellate Term
By Gerald Lebovits
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interlocutory judgment is erroneous, 
its reversal would overturn the fi nal 
judgment. If it would, “it is a review-
able item; if it would not, and the 
judgment can stand despite it, it is 
not reviewable.”30 

Although interlocutory Hous-
ing Court orders may be appealed 
immediately, a direct appeal from an 
interlocutory order terminates when 
a fi nal judgment is entered.31 

After a fi nal judgment is entered, 
an appeal must be taken from it, 
although a non-fi nal order that affects 
the fi nal judgment can be reviewed at 
that time.32 The right to appeal a pre-
trial order ends if no appeal is taken 
within 30 days after a fi nal judgment 
is entered.33 

Because the Housing Court 
handles summary proceedings with 
relative speed, it is unlikely that the 
Appellate Term will decide an inter-
locutory appeal before the Housing 
Court renders a fi nal judgment. As a 
result, many appeals from interlocu-
tory orders are accompanied by a 
request to stay the summary proceed-
ing pending the appeal.34 But there 
is no right to a stay while an appeal 
is pending. Absent special circum-
stances, the Housing Court and 
the Appellate Term are reluctant to 
grant a stay pending an appeal of an 
interlocutory, prejudgment order in a 
summary proceeding, even to avoid 
unnecessary trial time and expense. 
By the time the Appellate Term 
considers an interlocutory order, the 
Housing Court will likely render a fi -
nal judgment if the case is not stayed 
and if the order is not merged into 
the judgment. That alone makes it 
ineffi cacious to commence most inter-
locutory appeals from orders entered 
during summary proceedings.

The right to perfect an ap-
peal from an interlocutory order is 
typically exercised at the end of the 
summary proceeding. This strategy 
is sound because an appeal from a 
fi nal judgment brings up for review 
all prior orders and decisions.35 If the 
practitioner appeals an interlocutory 

 It is often necessary to fi le a notice of 
appeal concurrently with a Housing 
Court motion to preserve appellate 
remedies. On the other hand, if the 
order is appealable directly, a notice 
of appeal must fi rst be fi led if there 
is any possibility that the client will 
appeal or if, having failed to console 
the client, the client will no longer be 
using the practitioner’s services.

It is for the client, not the lawyer, 
to decide whether to appeal.21 But 
spending the $30 fee to fi le the notice 
of appeal will bring peace of mind to 
both practitioner and client. Advising 
a client in writing of appellate options 
is good practice.

A. CPLR 5501: The Court’s 
Jurisdiction

A fi nal judgment is always ap-
pealable.22 When a fi nal judgment is 
appealed, any non-fi nal judgment or 
order that affects the fi nal judgment 
may be reviewed during the appeal.23 
The Appellate Term reviews both law 
and fact24 and the Housing Court’s 
exercises of discretion.25 The Appel-
late Division reviews Appellate Term 
decisions on the law and facts, while 
the Court of Appeals reviews only 
questions of law, unless the Appellate 
Division has found new facts.26 

B. CPLR 5501: Interlocutory 
Appeals

Before a fi nal judgment is ren-
dered, an appellant may appeal 
as of right non-fi nal judgments or 
orders, called interlocutory orders.27 
Non-fi nal orders that affect a fi nal 
judgment include orders adverse to 
the prevailing party below, orders 
denying a new trial or hearing, rul-
ings to which an appellant objected 
or had no opportunity to object, and a 
judge’s remark to which the appellant 
objected.28 Only an interlocutory or-
der that “necessarily affects the fi nal 
judgment” may be appealed.29 

To determine whether an in-
termediate order or interlocutory 
judgment “necessarily affects the 
fi nal judgment,” the practitioner 
should ask whether, assuming the 

Motions to reargue Appellate 
Term orders must be made within 30 
days after the court made the order, 
except for good cause shown.13 These 
motions are rarely granted. Leave 
to appeal to the Appellate Division 
must be sought within 30 days after 
service of the Appellate Term order 
with notice of entry.14 Appeals to the 
Appellate Division are governed by 
CPLR Art 57.

Appeals to the Court of Appeals 
can be as of right or by permission. 
If the decision below involves only 
the constitutionality of a statutory 
provision under the New York or the 
U. S. Constitution, an appeal may 
be taken as of right directly from the 
court that issued the decision.15 A 
case that originates in the Supreme 
Court goes to the Court of Appeals 
as of right if two Appellate Division 
justices dissent on a matter of law.16 
Appeals that originate from Civil 
Court judgments go to the Court of 
Appeals by leave regardless whether 
or how many Appellate Division 
Justices dissent. Unless an appeal is 
of right, permission—in the form of 
a leave application—is required to 
appeal from the Appellate Division 
to the Court of Appeals.17 Leave to 
the Court is granted in either of two 
ways. Two judges of the Court of 
Appeals must grant leave before the 
Court may hear a civil proceeding.18 
Or two Appellate Division justices 
may grant leave to the Court.19 CPLR 
Art 56 governs appeals to the Court 
of Appeals.

III. Appealable Judgments, 
Orders and Paper

When a Housing Court judge 
renders an adverse decision, the 
practitioner’s fi rst step, after consol-
ing the client, is to decide whether 
the decision constitutes an appealable 
order or judgment.20 If not, the prac-
titioner must fi rst exhaust civil court 
remedies by making the appropriate 
motion in the Housing Court. That 
way the practitioner will seek the 
relief the client needs and create an 
appealable order. 
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the default. If service was improper, 
the default will be vacated because 
the court would have lacked jurisdic-
tion to enter the default. Otherwise, 
the movant must set forth a valid 
excuse for the default and a meritori-
ous cause of action or defense to the 
proceeding.51 The resulting order 
may be appealed.

For example, an order awarding 
attorney fees at an inquest on a fail-
ure to appear does not give the losing 
party a right to appeal.52 The remedy 
is to move to vacate the default in 
Civil Court and, in case of a denial, to 
appeal the decision on that motion.53

Tenant-respondents typically 
use orders to show cause to set aside 
defaults. Doing so can afford them 
an interim stay, if the signing judge 
agrees, that prevents an eviction be-
fore the tenant’s motion is heard and 
resolved. If obtaining a stay is not at 
issue, a practitioner for a landlord or 
a tenant who seeks to vacate a default 
may move by regular motion to va-
cate the default order or judgment.54 
The resulting order, from an order to 
show cause or a motion, is appeal-
able directly or on appeal from a fi nal 
judgment.55 

Conditional Defaults. If a litigant 
fails to answer timely or to respond to 
an order compelling disclosure, called 
discovery in the federal system, the 
Housing Court may order the litigant 
defaulted but vacate the default on 
condition that the defaulting litigant 
pay costs. An attorney might be 
tempted to deposit the check imme-
diately, but doing so waives the right 
to appeal the order granting a condi-
tional default.56

Reargument. An order denying 
reargument is not appealable.57 Liti-
gants may, however, appeal orders 
that deny reargument but which 
expand on the court’s original reason-
ing. In addition, litigants may appeal 
an order entered after a judge agrees 
to hear reargument but then denies 
the motion and adheres to its original 
determination. If the order determin-
ing reargument is appealed, or if the 
judge grants a motion to renew, CPLR 

what is appealable. A respondent 
faced with an appeal over something 
not appealable can either move to 
dismiss the appeal after the appellant 
fi les a notice of appeal or wait to raise 
the point in the respondent’s brief.

The following list illustrates 
Housing Court outcomes that may 
not be appealed without further 
motion practice or which require a 
motion for leave to appeal.

Stipulations. Stipulations of set-
tlement or consent judgments are not 
appealable.45 Litigants often stipulate 
to judgments in the Housing Court. 
Stipulations are strictly enforced.46 A 
stipulation negotiated by represented 
litigants and so-ordered by a judge in 
open court is diffi cult to vacate unless 
a party committed fraud, illegality, 
or overreaching, or unless the stipu-
lation is unconscionable or violates 
public policy.47 Only the resulting 
order denying or granting the motion 
to vacate the stipulation of settlement 
is appealable.

Orders on Default. An order or 
judgment entered on default is not 
appealable,48 whether in a nonpay-
ment, a holdover, a lockout, or a 
Housing Part (repair) proceeding. A 
respondent-tenant’s failure to appear 
at a holdover trial will result in an 
inquest—which, if the inquest is sus-
tained, will result in an unappealable 
judgment entered upon default.49 
An unappealable default judgment 
without an inquest will ensue in 
a nonpayment proceeding on the 
respondent-tenant’s failure to answer 
the petition or, having answered the 
petition, to appear at trial. As to a 
petitioner who does not appear on 
a court date, the court will issue an 
unappealable order of dismissal. If 
an appellant fails to fi le opposition 
papers to a motion requesting fi nal 
judgment, the appellant is deemed in 
default, even if the appellant argued 
orally against the motion.50 In this 
case, the appellant is considered a 
non-aggrieved party. 

The party against whom a default 
is entered must move in the Housing 
Court under CPLR 5015 to set aside 

order and a fi nal Housing Court judg-
ment is rendered while the appeal 
is pending, the Appellate Term has 
the discretion under CPLR 5520(c) 
to treat the notice of appeal from the 
non-fi nal order as a notice of appeal 
from the judgment.36 The Appellate 
Term will dismiss the interlocutory 
order because the right of direct ap-
peal terminates with the entry of the 
fi nal judgment.37

IV. Nonappealable Orders and 
Paper

Only an aggrieved party may 
appeal from the court of original 
jurisdiction.38 To be aggrieved, a 
party must have a direct interest in 
the controversy and be bound by the 
lower court’s adjudication.39 If the ap-
pellant’s interest in the subject matter 
of controversy ceased pendente lite, 
the appeal will be dismissed because 
the party is no longer aggrieved 
under CPLR 5511.40 A partly success-
ful party is “aggrieved” and may 
appeal to obtain all the relief to which 
the party is entitled.41 Conversely, a 
judgment or order embodying a deci-
sion that “may contain language or 
reasoning which those parties deem 
adverse to their interests does not 
furnish them with a basis for stand-
ing to take an appeal”42 if the prevail-
ing party obtains the relief it sought 
in fi rst instance.

Similarly, only an order or judg-
ment is appealable.43 No appeal lies 
from a conclusion of law, fi nding of 
fact, order denying a motion to re-
settle, pre-trial motion in limine on an 
evidentiary point (which is merely an 
advisory opinion if it does not affect 
a substantial right), recommenda-
tion, report, ruling (even if reduced 
to a written order), or verdict.44 The 
appeal is taken from the order or 
judgment that contains a conclusion 
of law, fi nding of fact, order denying 
a motion to resettle, pre-trial motion 
in limine, recommendation, report, 
ruling, or verdict.

Many Housing Court outcomes 
are not appealable. Not merely the 
appellant and the respondent but also 
judge of fi rst instance must know 



12 NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4        

three things about the issue under 
potential appellate review: “(1) a like-
lihood of repetition, either between 
the parties or among other members 
of the public; (2) a phenomenon 
typically evading review; and (3) a 
showing of signifi cant or important 
questions not previously passed on, 
i.e., substantial and novel issues.”74

Death of a Party. The death of 
a party divests an appellate court 
of jurisdiction. The court must stay 
the proceedings until a substitution 
is done under CPLR 1015(a).75 The 
court may hold the appeal in abey-
ance pending the substitution.76

Decisions. A trial court’s decision 
is not appealable unless it is reduced 
to an order or a judgment.77 To be ap-
pealed, the order must also constitute 
a fi nal determination of an issue.78 
An order that does not accurately 
incorporate a decision may not be 
appealed directly.79 An order that 
does not refl ect the decision should 
be resettled.

Housing Court judges typi-
cally issue one-paper opinions that 
combine the decision and order and 
which merge the decision into the or-
der as an appealable document. The 
decision and order will often call for 
the issuance of a judgment. The judg-
ment becomes the appealable paper.

Sometimes a judge will decide a 
case orally from the bench and issue 
an order written as an abbreviation 
on the front page of the court fi le 
or somewhere else on some court 
papers. If so, the practitioner will 
need to transcribe the tape, the digital 
recording, or the court reporter’s 
minutes to appeal the order success-
fully. Orders and oral rulings, even 
when transcribed, are not appealable 
unless the judge signs the transcript 
and the order is entered.80 A clerk’s 
extract of trial minutes may not serve 
as an appealable order.81 

If a judge delivers an order from 
the bench but does not reduce it to 
writing, the practitioner must prepare 
an order for the judge’s signature or 
ask the court to reduce an order to 

First Department either seek to vacate 
the stay or use the ex parte procedures 
of CPLR 5704(b) to vacate the order. 
In the Second Department, a prac-
titioner who seeks to vacate a stay 
must ask the signing judge to vacate 
the stay under CPLR 2221(a)(2) before 
requesting CPLR 5704(b) relief. Once 
the court determines the order to 
show cause, which typically contains 
a stay but need not contain a stay, the 
order the court issues is appealable.

Sua Sponte Orders. No appeal 
lies from a sua sponte order. The rem-
edy is to move in the Housing Court 
to vacate the order and then appeal if 
the motion is denied.66

Hearings. A motion may result 
in an order that a hearing be held 
to resolve a contested issue of fact. 
No right exists to appeal as of right 
from an order that directs a hearing.67 
A mere order that directs a hearing 
does not affect a substantial right. 
The party dissatisfi ed with the order 
directing a hearing might prevail at 
the hearing and therefore is not yet 
aggrieved.

Moot Issues. An appeal will be 
dismissed if the issue on which the 
appeal is based becomes academic.68 
Here are some examples of cases in 
which appeals are rendered moot: A 
subsequent order dismissing the case 
on Statute of Limitations grounds;69 
the execution of a warrant of eviction 
while the appeal is pending if the ap-
peal concerns a motion regarding that 
warrant;70 the appellant’s consent in 
a subsequent order to the relief ap-
pealed from a previous order;71 and 
the expiration of the stay of an evic-
tion warrant’s issuance while the ap-
peal is pending if the appeal concerns 
whether the warrant could properly 
issue before its expiration date.72 
Additionally, an appealed order will 
be rendered academic if the parties 
enter into a stipulation in a subse-
quent holdover summary proceeding 
involving the same premises.73

The Court of Appeals has formu-
lated a mootness-doctrine exception 
that arises if the appellant can show 

5517 triggers extended time limits to 
appeal.58

Before bringing a motion for 
reargument, the practitioner should 
fi le a notice to appeal the underly-
ing judgment or order. If reargument 
is granted, that order is appealable, 
even if the Housing Court adheres 
to its decision in the prior order and 
even if no appeal is taken from the 
prior order.59 

Renewal. An appeal as of right 
lies from the grant or denial of a mo-
tion to renew.60 An order denying a 
motion without prejudice to renew 
is also appealable as of right.61 The 
reason an order resolving a renewal 
motion is appealable but an order 
denying reargument is not appealable 
is that a motion to renew puts new 
material before the court and a mo-
tion to reargue does not. 

Ex Parte Orders. An ex parte 
order is not appealable.62 Similarly, 
a denial of an ex parte order is not 
appealable directly, although it is 
reviewable under CPLR 5704(b).63 
Thus, no appealable issue arises if 
a judge denies an ex parte subpoena 
in a nonprimary-residence holdover 
proceeding. If the judge rules against 
a litigant at the end of the case, the 
fi nal judgment may be appealed on 
the ground that an earlier ruling, 
such as the court’s failure to sign a 
subpoena, affected the judgment.64 
Counsel should make a record about 
the court’s decision not to sign a sub-
poena. Otherwise, the error will not 
be preserved.

Orders to Show Cause. The 
court’s refusal to sign an order to 
show cause that contains a stay is 
not appealable.65 If a Housing Court 
judge declines to sign an order to 
show cause, which is submitted ex 
parte (although the court may hear 
argument from both sides before it 
signs or declines it), the practitio-
ner may seek a stay from Appellate 
Term under the ex parte procedures 
in CPLR 5704(b). If the court signs an 
order to show cause with a stay, the 
opposing party, ex parte, may in the 
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of discretion or substitute its own 
discretion.”94 The practitioner must 
always consider whether the ruling 
appealed from was initially subject 
to Housing Court’s discretion. If it 
was, the Appellate Term may reverse 
by invoking its own discretion in the 
court’s interest-of-justice preroga-
tive or by fi nding that the Housing 
Court judge committed an abuse of 
discretion.95 

The Appellate Term’s author-
ity is as broad as the trial court’s.96 
In this sense, “the appellate court 
shall have full power to review any 
exercise of discretion by the court or 
judge below.”97 Some Housing Court 
issues, though, such as whether the 
court should have permitted an ad-
journment to allow a party to obtain 
counsel, lend themselves to reversal 
only if the Appellate Term fi nds not 
merely an abuse of discretion but a 
clear abuse of discretion.98 

C. Appealing Unpreserved Issues

Countless cases hold that an 
appellate court may not consider for 
the fi rst time on appeal legal issues 
unpreserved below.99 The justifi cation 
is that defects and errors should be 
pointed out to the court below to give 
the court an opportunity to correct 
them. But courts of intermediate ap-
pellate jurisdiction, like the Appellate 
Term, may exercise their interest-of-
justice prerogative to consider legal 
issues not raised below. To do so, the 
Appellate Term will require the advo-
cate to advance a strong reason. 

To allow the court to reach a just 
and proper determination, moreover, 
an issue need not be preserved below 
“if the question presented is one of 
law which appeared on the face of 
the record and which could not have 
been avoided by the respondents 
if brought to their attention at the 
proper juncture.”100 In that sense, the 
Appellate Term may chart a course 
different from the litigants’ course 
by deciding a case on grounds never 
raised below or even on appeal.101 

V. Standards of Appellate 
Review

A. Appealing Findings of Fact 
and Credibility Determinations 

An appeal may be predicated 
on Housing Court’s fi ndings of fact, 
including credibility determinations. 
But these appeals are rarely success-
ful. Appellate courts are loath to 
substitute their own fi ndings on a 
cold record. Deferring to the Housing 
Court’s fi ndings of fact strengthens 
the power of that court, which sees 
and hears witnesses, and limits ap-
pellate review.88 

Courts of intermediate appellate 
jurisdiction, such as the Appellate 
Term and the Appellate Division, 
will not ordinarily vacate fi ndings 
of fact unless the record clearly does 
not support them.89 A trial court’s 
credibility determinations are entitled 
to “the greatest respect”90 and will 
not be disturbed if they are reached 
by “any fair interpretation of the 
evidence.”91

The Appellate Term’s review 
of facts is necessarily based on the 
Housing Court’s making fi ndings of 
fact. If the Housing Court does not do 
so, the “fi nding must be predicated 
on a determination of credibility, then 
the matter [will be] remanded for a 
new trial”92 or other proceedings be-
cause appellate courts do not decide 
credibility issues in fi rst instance.

In the end, however, the scope 
of review of a court of intermediate 
appellate jurisdiction over a nonjury-
trial determination is as broad as that 
of the trial judge. It allows the appel-
late court to substitute its judgment if 
the evidence fails to support the trial 
court’s fi ndings.93 

B. Appealing Discretionary 
Determinations

Courts of intermediate appellate 
jurisdiction, such as the Appellate 
Term or the Appellate Division, are 
vested with broad equity powers to 
“review a determination for abuse 

writing.82 The Appellate Term accepts 
a fi le notation if the Housing Court 
judge signs and dates it.

Practitioners who wonder 
whether their order is appealable 
should attach the Housing judge’s 
memorandum writing to their notice 
of appeal and then obtain a written 
order. This situation will occur only 
if the court dismisses the proceed-
ing. Any other outcome will involve 
a judgment the clerk writes and the 
judge signs. That judgment is an ap-
pealable paper. Signing a judgment is 
a ministerial act that can, if necessary, 
be compelled by a CPLR Article 78 
petition.83 

Inspections. Housing Court judg-
es often exercise their discretion to 
inspect the location at issue, to assign 
a resource assistant (a Civil Court 
clerk) to inspect the premises, or to 
ask an inspector from the New York 
City Department of Housing Pres-
ervation and Development or other 
city agency to inspect to determine 
whether there are violations of the 
Housing Maintenance Code or other 
city code affecting the premises or 
the health and safety of the occupants 
and guests. A decision and order 
concerning inspection of the subject 
premises is not appealable.84

Supreme Court Orders and 
Judgments. The Appellate Term 
is a part of the Supreme Court. It 
may not review or overrule another 
Supreme Court order or judgment.85 
A Supreme Court order or judgment 
must be appealed to the Appellate 
Division. 

Motion on Notice. No right to 
appeal lies for an order that does 
not decide a motion made on notice, 
but the Appellate Term may exercise 
its discretion to treat the notice of 
appeal as an application for leave to 
appeal.86

Accepting Benefi ts. An appellant 
who accepts the benefi ts of the order 
he or she wishes to appeal waives its 
right to appeal the order.87
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the notice may be served by ordinary 
mail, although some attorneys prefer 
to use registered, certifi ed, overnight, 
or priority mail. The appeal is for-
mally taken when the addressed and 
stamped envelope carrying the notice 
is dropped into a mailbox.121 

In the Appellate Division, First 
Department, the appellant must serve 
and fi le a preargument statement 
with the notice of appeal.122 In the 
Appellate Division, Second Depart-
ment, the appellant must serve and 
fi le a Request for Appellate Division 
Intervention (RDAI).123 Housing 
Court appeals to the Appellate Term 
have no such requirements.

C. Drafting Tips for the Notice of 
Appeal

A notice of appeal must contain a 
caption of the proceeding, the name 
of the appealing party, the judgment 
or order being appealed, and the 
court to which the appeal is taken.124

Be careful not to waive appel-
late issues. If only part of an order is 
appealed from, an appeal from the 
balance of the order is foreclosed 
once the 30-day period elapses.125 
Picking and choosing issues or fram-
ing the notice of appeal too nar-
rowly can cause problems later.126 
The appeal should therefore be from 
“each and every part” of the order or 
judgment.127

A litigant may appeal not only 
the judgment or order but also the 
amount of a judgment. For example, 
if the appeal concerns an award of 
attorney fees, the practitioner should 
also appeal the amount of the award. 
The appellant’s fi rst argument is that 
fees should not have been awarded. 
The second argument, made in the 
alternative, is that even if fees were 
properly awarded, the amount 
awarded was too high. The issue will 
be waived if the amount awarded is 
not challenged timely.128

If a later order may affect the 
appeal, it is necessary to appeal all 
later orders. However, CPLR 5517(b) 
permits the Appellate Term to review 

ner faced with an oral decision can 
start the time running by serving a 
shortform cover sheet with notice of 
entry.115 To start the time, the winning 
party need only copy the cover page, 
enter the judgment, and serve the 
notice of appeal. If the case was tried, 
the judgment, not the order, is the 
appealable paper. Beware a judge’s 
handwritten changes, which, if they 
are absent from the order served, 
will prevent the time from beginning 
to run.116 It is best to photocopy the 
order with the handwritten changes.

The Appellate Term has some 
powers granted to it whether or not 
a party fi les a notice of appeal. For 
example, the court may search the 
record and grant summary judgment 
to a non-appealing party—the party 
that does not fi le a notice of appeal 
from the denial of the motion.117

B. Where and Whom to Serve 
the Notice of Appeal

The notice of appeal must be 
served on the adverse party and fi led 
personally or by mail with proof of 
service in the Housing Court Clerk’s 
Offi ce in which the order or judgment 
was issued.118 Attach to the notice of 
appeal a copy of the order or judg-
ment appealed from. The $30 fi ling 
fee, payable to the Civil Court Clerk’s 
Offi ce, is waived if permission to 
proceed as a poor person is granted 
under CPLR Article 11. Obtaining 
poor-person relief is helpful for pro 
bono practitioners in the First Depart-
ment because doing so allows a sim-
plifi ed appeal on the original record, 
using hand-written briefs, rather than 
on the full record or by appendix. 
(All appeals in the Appellate Term, 
Second Department, are on the origi-
nal record.119) If there are multiple 
parties, a notice of appeal must be 
served on all of them. A practitioner 
who is unsure whether the decision is 
adverse to a particular party should 
serve everyone and let them decide 
whether the appeal affects them.

Service on a party not represent-
ed by counsel may be effected per-
sonally; otherwise, serve the attorney 
of record.120 If served on an attorney, 

VI. Notice of Appeal

A. The Notice of Appeal for 
Appeals “As of Right”

Appellate courts can forgive, 
for good cause shown, any techni-
cal mistake in perfecting an appeal 
except either a failure to serve or fi le a 
notice of appeal or a request for leave 
to appeal.102 

If appellant incorrectly pursues 
an appeal as of right, the Appellate 
Term may deem the notice of appeal 
as a motion for leave to appeal and 
grant leave in the interest of judicial 
economy.103

If a litigant appeals a judgment 
or order “as of right,” the practitioner 
must fi le a notice of appeal within 
30 days after the prevailing party 
serves the adversely decided order or 
judgment, with notice of entry under 
CPLR 2220(a).104 If the order with no-
tice of entry is served by mail, the ap-
pellant has an extra fi ve days to serve 
and fi le the notice of appeal.105 The 
same fi ve-day extension for service 
by mail is granted if the side that lost 
below serves the notice of entry.106

The time requirement to serve a 
notice of appeal may not be waived, 
enlarged, or extended, even on con-
sent by a so-ordered stipulation.107 
If the notice of entry is irregular, not 
served on all the parties, or served 
improperly, the time to appeal will 
not start to run with the defective 
entry or service.108 Rather, if notice of 
entry is not effected or served, or ef-
fected or served irregularly, the time 
to appeal will extend indefi nitely, 
barred only by laches.109 

The 30-day time limit to serve 
and fi le a notice of appeal has a few 
limited exceptions, such where there 
exists a substitution of parties;110 
wrong method of appeal, such as 
serving a notice of appeal when a 
request for leave should have been 
made;111 death, suspension, removal, 
or disability of the appellant’s at-
torney;112 either late service or late 
fi ling of the notice of appeal, but not 
both;113 and an automatic stay under 
the Bankruptcy Code.114 A practitio-
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cruing rent or use and occupancy, to 
maintain the status quo. If a tenant-
appellant fails to comply with the 
Appellate Term’s conditions of the 
discretionary stay, then the landlord-
respondent may move to vacate the 
stay and dismiss the appeal.132 The 
Appellate Term’s order granting the 
stay will set the conditions to how a 
stay may be vacated. A practitioner 
who represents tenant-appellants 
should advise them to abide by the 
terms of the discretionary stay. One 
consequence of failing to adhere to 
the Appellate Term’s conditions is 
dismissal of the appeal before its 
merits are determined. Another is an 
eviction that follows quickly on the 
heels of the dismissal or the vacatur 
of the stay.

Practitioners should also care-
fully examine the term dates; a stay 
granted shortly before the end of a 
term may require perfecting an ap-
peal more expeditiously than a stay 
granted shortly after the beginning of 
a term.133

As Metz and Gruber explain,
“[t]he goal of virtually all pre-appeals 
motions . . . is to obtain an interim 
stay pending disposition of the mo-
tion.”134 It is possible to move at the 
Appellate Term, Second Department, 
for a stay by order to show cause if 
interim relief is sought. An interim 
stay is often called a temporary re-
straining order, or TRO.

In the Second Department, the 
practitioner should submit the order 
to the clerk’s offi ce at 141 Livingston 
Street in Brooklyn. The clerk will 
give a justice the order for possible 
signature. Motion papers on notice 
are required if interim relief is not 
requested.135 

In the First Department, an inter-
im stay is obtained from one justice ex 
parte, although the entire panel may 
hear a stay pending appeal.136 Appli-
cations are processed within 36 hours, 
and usually the same day. Practi-
tioners should not use an order to 
show cause. Rather, they should use 
a short-service notice of motion to ob-

A. Discretionary Stays

There are two types of stays: 
automatic and discretionary. Liti-
gants mostly seek discretionary stays, 
found by combining CPLR 2201 with 
Civil Court Act § 212 and in CPLR 
5519(c), the latter of which applies 
if the automatic-stay provisions of 
CPLR 5519(a)(2)-(6) do not apply.131 
CPLR 5519(c) lets the Appellate 
Term modify or vacate a stay motion 
without the need to appeal a Hous-
ing Court stay. The party seeking the 
stay may move either in the Housing 
Court under CPLR 5519(c) or in the 
Appellate Term by affi davit of the 
party, affi rmation of the party’s attor-
ney, or both. Where to seek the stay 
is a matter of strategy. Because the 
appellant obtained an unfavorable 
decision from a Housing Court judge, 
the application for a stay is usually 
made to the Appellate Term.

The notice of appeal must be 
served and fi led before a stay is 
sought in the Appellate Term or Civil 
Court. The motion should include a 
copy of the judgment or order being 
appealed, the notice of appeal, and 
any related orders or decisions. The 
practitioner should also attach any 
exhibit that demonstrates why the 
stay is needed. A brief procedural 
history and a statement of the merits 
of the appeal should appear in the 
affi rmation or affi davit or, better, in 
an attached memorandum of law 
that is both succinct and concise. The 
motion should further state when the 
movant will perfect the appeal and 
why a stay of enforcement will not 
irreparably harm the respondent. A 
competent tenant’s counsel in a hold-
over proceeding will offer to pay all 
back and current use and occupancy 
or explain why the tenant cannot or 
should not do so.

The Appellate Term often condi-
tions granting a discretionary stay 
on the respondent’s perfecting the 
appeal by the next term or, in the Sec-
ond Department, by a specifi c date. 
The court will also set an undertak-
ing, usually paying or posting the 
judgment and monthly sums for ac-

any subsequent order not appealed 
from if the fi rst order is appealable as 
of right.129 A single record will serve 
for all the appeals taken. All that is 
required is that the practitioner serve 
and fi le an additional notice of appeal 
from each of the later orders, include 
the orders in the record with their 
underlying papers, and add further 
argument to the brief.

VII. Stays Pending Appeal 
It is often necessary for practitio-

ners to obtain a stay while a post-
judgment appeal is pending. Stays 
are frequently sought when a judg-
ment is entered against a tenant-re-
spondent. Judgments against tenants 
may encompass eviction from their 
residence. For example, a tenant who 
loses a nonprimary-residence pro-
ceeding will be evicted unless a stay 
is obtained while the appeal is pend-
ing. Similarly, if a judgment is entered 
against a tenant-respondent in a 
nonpayment proceeding, the tenant’s 
failure to tender the entire amount 
to the prevailing landlord before the 
warrant of eviction issues will result 
in immediate eviction unless a stay 
is obtained. The Appellate Term is 
often receptive to granting a stay 
in a residential proceeding to avoid 
an immediate eviction if the status 
quo can be maintained, “lest the one 
appeal ‘as of right’ be frustrated.”130 
Losing landlord-petitioners also often 
seek stays. This may happen if a 
tenant is awarded a large abatement, 
treble damages, counterclaim, or legal 
fees, or if the Housing Court directs 
the landlord to make repairs.

A stay may be sought at any 
point during an appeal after a notice 
of appeal is served and fi led. Stays 
pending interlocutory appeals of pre-
trial motions are rarely granted. The 
Appellate Term will review a Hous-
ing Court’s decision on the motion 
after fi nal judgment.

In a close case, an appellant who 
needs a stay should fi rst speak to the 
respondent. If the respondent agrees 
not to enforce the order or judgment, 
no court order for a stay is necessary. 
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opined that CPLR 5519(a)(6) provides 
that “an appellant is entitled to a stay 
as of right.”144 

If an automatic stay is granted, 
the appellant will be required to 
deposit with the court from which 
the appeal is taken an undertaking to 
prevent or compensate for waste.145 
It is unclear whether that undertak-
ing must be fi xed by noticed motion, 
by ex parte order, or by neither. CPLR 
5519(a) concerns stays without court 
order, unlike the discretionary stays 
in CPLR 5519(c), which necessarily 
invite opposition. But a court that 
grants an automatic stay will likely 
refrain from fi xing an undertaking ex 
parte. Thus, it is recommended that a 
CPLR 5519(a)(6) application be made 
by order to show cause. Whether or 
not a CPLR 5519(a)(6) stay is auto-
matic or discretionary, “the amount 
of the undertaking is, and the oppos-
ing party should be given the oppor-
tunity to challenge the amount.”146 

There are two signifi cant advan-
tages to making a CPLR 5519(a)(6) 
motion. The fi rst is that if it succeeds, 
the tenant-appellant ordered evicted 
under RPAPL 711(1), 713, or 715 is not 
automatically required to deposit the 
entire amount of the judgment as an 
undertaking. This could aid holdover 
tenant-appellants, who might pay 
only the rent specifi ed in the lease 
and not the fair-market use and occu-
pancy. However, the Appellate Term 
will often remand for the Housing 
Court to set the amount of use and 
occupancy to be paid pendente lite, or 
will issue an orders without prejudice 
to remand, especially when landlords 
move to modify the conditions for 
use and occupancy because the lease 
rent is lower than market rent. The 
second advantage is that if an au-
tomatic stay succeeds in a holdover 
proceeding, a tenant can remain in 
possession for a long time pending 
appeal, even when the likelihood of 
prevailing on appeal is slim. The dis-
advantage is that there is no guaran-
tee that this motion will succeed.

Vacating an Automatic Stay. 
Only the court that hears the appeal 

ment that both the warrant and its 
execution be stayed for fi ve days.

CPLR 5519(a)(1). Other than the 
automatic stay in RPAPL 751(1), the 
CPLR’s automatic-stay provisions are 
not always useful. Three subdivisions 
of CPLR 5519 might apply when 
appealing a summary proceeding. 
The fi rst is CPLR 5519(a)(1), which 
provides an automatic stay for a gov-
ernmental authority. This stay will 
usually occur only if the City of New 
York or the New York City Housing 
Authority (NYCHA) loses below, 
most often when the City or NYCHA 
loses a Housing Part (HP) proceeding 
and is ordered to make repairs.

CPLR 5519(a)(2). The second 
automatic stay provision is found 
in CPLR 5519(a)(2), which requires 
a deposit of an undertaking with 
the court from which an appeal is 
taken.140 CPLR 5519(a)(2) deals only 
with a judgment or order that “di-
rects the payment of a sum of mon-
ey,” and landlord-tenant proceedings 
primarily concern possessory issues, 
which must exist for the Housing 
Court to have jurisdiction. Assuming 
that CPLR 5519(a)(2) applies to Hous-
ing Court cases, and it might not, 
this subdivision enables a litigant to 
obtain an appeal bond from an insur-
ance company or to deposit the judg-
ment in court under CPLR Article 26.

CPLR 5519(a)(6). The last auto-
matic-stay provision deals with “pos-
session or control of real property 
which the judgment or order directs 
be conveyed or delivered.”141 The 
authorities disagree over whether this 
subdivision applies to Housing Court 
proceedings. One leading authority 
suggests that this subdivision refers 
to selling real property, not possess-
ing real property.142 In addition, 
many Civil Court and Housing Part 
judges believe that this subdivision 
does not apply to residential land-
lord-tenant cases, especially holdover 
proceedings. 

Still, many decisions have held 
that the automatic stay applies to ap-
peals from summary proceedings.143 
Moreover, at least one author has 

tain an interim stay or a short return 
date. The papers should include the 
notice of motion, a supporting affi r-
mation or affi davit, exhibits, a notice 
of appeal with the fi ling-fee receipt, 
and the order or judgment appealed 
from. Include a blank sheet of paper 
between the notice of motion and the 
supporting papers. The Appellate 
Term will stamp on the blank sheet 
the return date, thus assigning the 
return date, and a short stay pending 
decision. If an interim stay is granted, 
the adversary must be served.137

The adversary may serve respon-
sive (opposition) papers by ordinary 
mail up to the return date of the 
motion. There is no right to reply, al-
though replies are considered if they 
are fi led by the return date. As with 
all motions in the Appellate Term, 
there is no oral argument. All mo-
tions are submitted; no appearance 
on the return date is contemplated.138 
As with all motions, lack of service is 
waived if the nonmovant responds 
on the merits, not merely on jurisdic-
tional grounds.139

Practitioners who represent 
tenant-appellants should know that 
the entire money judgment amount 
awarded below likely will be the 
amount the Appellate Term will 
require to be deposited with the Civil 
Court as an undertaking, payable 
directly to the landlord or to the De-
partment of Finance by bond, money 
order, or certifi ed check.

B. Automatic Stays

RPAPL 751(1). Subsection 751(1) 
contains an automatic-stay provision. 
A tenant sued for not paying rent can 
obtain a stay by depositing with the 
Housing Court the amount of rent 
due after a judgment is issued but 
before the warrant of eviction issues. 
This provision is rarely invoked, 
though it is effective. Appellate prac-
titioners should be aware that RPAPL 
751(1) is a Housing Court remedy, 
not an appellate remedy. A tenant’s 
counsel who wishes to take advan-
tage of RPAPL 751(1) should request 
that a warrant not issue forthwith on 
a judgment, but rather on fi nal judg-



NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4 17    

ex parte order with an affi davit or 
affi rmation and attached exhibits, 
including the underlying order. 
Modifying or vacating an underly-
ing order favoring a tenant is drastic 
and will be granted only on a strong 
showing of abuse. If granted against 
a tenant, the Appellate Term justice 
who considered it will likely require 
that the eviction be preceded by proof 
of service on the tenant and fi led with 
the Housing Court’s Clerk’s Offi ce. 
Once the tenant is served, the tenant 
can go to the Appellate Term to read 
the CPLR 5704(b) application; it is 
an ex parte application, not a sealed 
document. By then, however, it may 
be too late to seek reargument before 
eviction. Reargument may be futile 
in any event. Another option for 
the evicted tenant is to move in the 
Housing Court to be restored post-
eviction.156

Although the Appellate Divi-
sion will not review interim Appel-
late Term orders, the tenant may 
nevertheless try to seek review from 
the Appellate Division by way of a 
CPLR 5704(a) ex parte motion if the 
tenant can assert that the landlord 
itself committed an abuse in its CPLR 
5704(b) motion to the Appellate Term. 
Under CPLR 5704(a), the Appellate 
Division has the jurisdiction to “va-
cate or modify an order granted with-
out notice to the adverse party by any 
court or a judge thereof from which 
an appeal would lie to such appellate 
division.” It is uncertain whether this 
procedure will work, however. No 
appeal to the Appellate Division lies 
from anything the Appellate Term 
does not decide on appeal. The Ap-
pellate Division might fi nd that no 
appeal lies from the Appellate Term’s 
decision on a CPLR 5704(b) motion.

Although a single Appellate Term 
justice, in chambers or at home, may 
modify or vacate an ex parte stay, the 
full panel, according to one author, 
considers whether to grant relief to a 
party who failed to obtain it below.157

A CPLR 5704(b) motion must be 
made to the Appellate Term before 
the return date in Housing Court on 

order to show cause. Pro se forms in 
the landlord-tenant clerk’s offi ce are 
routinely given to tenants who seek 
judgment relief. A tenant in a non-
payment proceeding may be paying 
out a judgment over time according 
to a stipulation that allows an evic-
tion to occur on the tenant’s failure to 
pay. If the tenant returns to the Hous-
ing Court to request extra time to pay 
and shows that money is forthcom-
ing, a judge might sign the order to 
show cause.

A landlord who believes that the 
tenant did not have a meritorious 
reason to obtain an order to show 
cause may fi le a CPLR 5704(b) motion 
with the Appellate Term to vacate 
the order, especially if several orders 
to show cause have been signed in 
one proceeding or if the landlord has 
reason to believe that the tenant has 
abused the procedure. The land-
lord may seek to strike and vacate 
a stay in an order to show cause, to 
strike the order from the Civil Court 
calendar, to direct that no additional 
marshal’s notice be required unless 
required by the Marshal’s Handbook, 
and to direct that no further ap-
plications for a stay be sought.153 In 
the Second Department, a landlord, 
before moving under CPLR 5704(b), 
must apply to the signing judge to 
vacate the order or any part of it, such 
as the stay provision.154 If the sign-
ing judge in the Second Department 
declines to vacate the order, the land-
lord may then go to the Appellate 
Term under CPLR 5704(b). In the First 
Department, a landlord may bypass 
the signing judge and go directly to 
the Appellate Term.

A tenant who brought an order to 
show cause that the Housing Court 
declined to sign may go to the Ap-
pellate Term to request CPLR 5704(b) 
review.155 In a nonpayment proceed-
ing, the Appellate Term might grant 
the tenant CPLR 5704(b) relief, thus 
restoring the matter to the Housing 
Court’s calendar, on condition that 
the tenant deposit money in court. 

To fi le a CPLR 5704(b) motion, 
the movant prepares a proposed 

may vacate an automatic stay granted 
under CPLR 5519(a).147 To vacate 
an automatic stay, the respondent 
must show that the appeal is without 
merit or was brought in bad faith 
or solely to delay, that the stay will 
cause an undue burden or hardship, 
or that the appellant failed to comply 
with the court’s order requiring an 
undertaking.148 

If the Appellate Term affi rms the 
judgment below or dismisses the ap-
peal, the stay, whether discretionary 
or automatic, continues for fi ve days 
after the notice of entry is served and 
fi led in the Appellate Term.149 Anoth-
er fi ve days are added if the notice of 
entry is served by regular mail under 
CPLR 2103(b). Pursuant to CPLR 
5519(e), a stay will expire absent a 
motion for leave to appeal to the 
Appellate Division made fi ve days 
after service of the notice of entry and 
fi ling. Practitioners who plan to seek 
leave to appeal from the Appellate 
Division if they lose in the Appel-
late Term should regularly call the 
Appellate Term clerk’s offi ce with the 
term when oral argument took place 
to determine whether the Appellate 
Term has rendered a decision. Doing 
so rather than waiting for a decision 
published in the New York Law Jour-
nal or online on the Law Reporting 
Bureau’s Web site,150 or by receiving 
service from opposing counsel will 
add more time to prepare a leave 
application and possibly to continue 
the stay.151 The stay expires once the 
Appellate Division renders a decision 
affi rming or modifying. A debate has 
arisen over whether a notice of entry 
need be served or fi led.152 

C. Stays and Ex Parte Orders 
under CPLR 5704(b)

The Appellate Term, which has 
the same power as the courts from 
which it hears appeals, may review 
ex parte the Housing Court’s ex parte 
orders. The result can be twofold: 
either an ex parte order granted below 
will be vacated or modifi ed or an 
ex parte order denied below will be 
granted. The ex parte order the Hous-
ing Court typically considers is an 
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discussions, awaiting a decision on a 
motion to reargue, or a burdensome 
caseload. A smart practitioner will 
also briefl y argue that the appeal is 
meritorious, that the delay will not 
prejudice the respondent, that the 
appellant is close to perfecting the 
appeal, and what the estimated date 
of submission is. The motion for an 
extension should be served before the 
expiration date, although the return 
date may be after the expiration date. 
The application is brought by motion, 
not by order to show cause. The mo-
tion should include the notice of ap-
peal and the order or judgment that 
is the subject of the appeal. The court 
must be advised of the respondent’s 
position regarding the request for an 
extension. Any stipulation in which 
the respondent consents to an exten-
sion should be annexed as an exhibit. 

A respondent’s attorney who 
wishes to object to a request for an 
extension is well-advised to set out 
good reasons for objecting, especially 
in response to an appellant’s fi rst mo-
tion for an extension.

The respondent may also move to 
accelerate the fi nal due date.

The Appellate Term may expe-
dite perfection on its own motion. In 
McDonald v. Wilson,168 for example, 
the court deemed the papers submit-
ted on a motion for a stay pending 
appeal to be briefs and set the matter 
down for oral argument on the next 
calendar date.

The Appellate Term’s broad pow-
ers also include the power of sum-
mary reversal without the need to 
perfect an appeal. In Cruz v. Chan,169 
the court, on its own motion, treated 
a notice of appeal as an application 
for leave to appeal, and on granting 
leave reversed summarily. In Cruz, 
an HP court struck the landlord’s 
answer for lack of verifi cation, even 
though the landlord offered to verify 
the answer nunc pro tunc before the 
time to answer had expired. Accord-
ing to the court, the urgent nature of 
HP proceedings required summary 
reversal.

The respondent must serve its 
cross-appeal during either of the 
following two time periods, which-
ever is later: 10 days after the ap-
pellant serves its notice of appeal or 
within the original 30-day period 
following service of the order with 
notice of entry.164 A cross-appeal not 
served within these time limits will 
be dismissed.165 In addition, a cross-
appeal perfected improperly will be 
dismissed.166 

The Appellate Term, on applica-
tion, may order both sides to share 
the costs of ordering the transcript in 
a cross-appeal.

IX. Perfecting the Appeal
The appellant’s time to perfect 

an appeal—that is, to fi le the brief 
and the record—begins to run from 
the day the notice of appeal is fi led 
in the clerk’s offi ce in the county 
from which the practitioner is ap-
pealing. Failure to perfect an Appel-
late Division appeal will result in 
dismissal with prejudice.167 But the 
Appellate Term has no requirement 
that an appeal be perfected within a 
specifi ed term. A respondent must 
move to dismiss a dilatory Appellate 
Term appeal. The Appellate Term 
usually denies these motions unless 
the appellant defaults in answering 
or causes an extremely lengthy and 
unreasonable delay. If the appellant 
even nominally opposes the motion, 
the court will typically condition the 
denial on the appellant’s perfecting 
the appeal by a particular term or 
date. The respondent should renew 
the motion to dismiss the appeal if 
the appellant does not comply with 
the conditional order. Once an appeal 
has been perfected, it is rare that an 
appeal will be dismissed as untimely.

Conversely, the appellant may 
move to extend, or enlarge, the time 
to perfect an appeal. One extension is 
routinely granted on motion for good 
cause shown. The appellant should 
explain why the extension is needed. 
Valid excuses are myriad; they in-
clude delays prompted by settlement 

an order to show cause. If the Hous-
ing Court hears both sides on a stay 
issue, the application is no longer ex 
parte, and 5704 jurisdiction is lost. 

In the Second and Eleventh Judi-
cial districts, litigants with orders to 
show cause go to the court’s central 
clerk’s offi ce at 141 Livingston Street. 
In the Ninth and Tenth Judicial Dis-
tricts, a local clerk will telephone the 
central clerk’s offi ce at 141 Livingston 
Street. A clerk in the 141 Livingston 
offi ce will direct the litigant to a court 
where a Ninth and Tenth justice sits 
in chambers. The litigant will then 
go to the justice’s chambers with the 
papers and await a decision. 

D. Stays of Reletting and 
Restoration

In a 2003 opinion overruling its 
precedent, the Appellate Term, Sec-
ond Department, decided that it has 
the jurisdiction to stay reletting and 
restore a tenant to possession pend-
ing appeal.158 This power stems from 
the appellate right to issue a prohibi-
tory injunction under CPLR 6301 to 
preserve the status quo pending ap-
peal. To obtain this relief, the tenant-
movant must show a likelihood of 
success on the merits, the prospect of 
irreparable harm (counted as the evic-
tion itself), and a balance of equities 
in the tenant-movant’s favor.159 

VIII. Cross-Appeals
The respondent on appeal may 

also appeal; the procedure is called 
a cross-appeal. A respondent may 
not request any modifi cations to 
the Housing Court’s order or fi nal 
judgment unless a cross-appeal is 
taken.160 To cross-appeal, the respon-
dent must be an “aggrieved party.”161 
The exception to that rule is when 
the judgment or order does not grant 
the respondent complete relief or 
when an error occurs below that, if 
corrected, would support a judg-
ment in the respondent’s favor.162 For 
example, an award might be less than 
the respondent sought below, or the 
judgment might deny an affi rmative 
claim.163 
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are best ‘supported by a substantial 
excuse and a showing of merit to the 
appeal.’”184 Therefore, it would be 
wise for an appellant in an important 
case to take the initiative to move to 
extend the time to perfect when it 
appears likely that additional time 
is needed to perfect—and in most 
cases it will be likely because 30 days 
come and go quickly. Conversely, the 
respondent would be wise to move to 
dismiss an unperfected appeal. Oth-
erwise, as in Cetnar v. Kinowski,185 the 
court might fi nd that the respondent 
“acquiesced in [appellant’s] delay 
until well after the appeal was taken” 
and thus excuse late perfection.

In the Second Department, the 
appellate process is relatively simple 
because appeals are made on the 
original record.186 In the First Depart-
ment, the practitioner who appeals 
on a fully reproduced record must 
fi rst assemble the entire record, as 
described below, and serve it on the 
respondent. The appellant then gives 
the record, with proof of service, 
to the Civil Court appeals clerk for 
review. The clerk affi xes the return to 
the record for appellant’s counsel’s 
fi ling with the Appellate Term, which 
will not accept the record or any 
briefs without the clerk’s return.

B. The Record

If the parties do not agree to a 
stipulated set of facts, called a CPLR 
5527 statement—and they rarely do—
the appellant must give the Appellate 
Term a record of what happened be-
low. The record consists of an original 
record, a fully reproduced record, or 
an appendix. An original record is 
exactly that: the entire original court 
fi le, with transcripts. All appeals to 
the Appellate Term, Second Depart-
ment, may be made on the original 
record, as may all poor-person ap-
peals in the Appellate Term, First 
Department. To obtain an original 
record, the appellant need only ask. 
An appellant may subpoena the fi le 
from the Housing Court clerk’s offi ce, 
but doing so might upset the clerks.

index (see below), the notice of peti-
tion and petition, evidence, the judg-
ment, all necessary papers from the 
Housing Court’s fi le, any opinion of 
the court, transcripts, and the notice 
of appeal.178 The form, together with 
the fi le to which the form is affi xed, is 
called the clerk’s return. 

The appeals clerk is required to 
give the clerk’s return to the Appel-
late Term, often through counsel if 
there is one, after the notice of appeal 
is fi led.179 The brief may not be fi led 
unless the clerk’s return is fi led fi rst. 
In the First Department, the appellant 
must procure the clerk’s return with-
in 30 days after the notice of appeal is 
fi led.180 That requirement, which does 
not exist in the Second Department 
(appeals there have no fi xed dead-
lines and thus can wither without 
being prosecuted), is largely ignored 
in the First Department because it is 
often diffi cult and time-consuming to 
obtain a full record, especially when 
the record includes transcripts.

On the other hand, the practitio-
ner should know that although the 
Appellate Term, First Department, 
largely ignores the 30-day rule in 22 
N.Y.C.R.R. 640.6(a)(1), the court could 
take a hard line, in its discretion, 
on a case-by-case basis. So, too, can 
the Appellate Term, Second Depart-
ment, in its discretion, dismiss an 
untimely appeal despite the absence 
of fi xed dates in the Second Depart-
ment within which an appellant must 
perfect an appeal.

In the Appellate Division, First 
Department, Rule 600.11(a)(3) fi xes an 
outside limit for perfecting an appeal 
“within one year of the date of entry 
of the judgment or order appealed 
from,” unless the court extends the 
time for good cause.181 Undue delay 
is presumed if perfecting the appeal 
exceeds a year.182 Delays in pros-
ecuting appeals frustrate the rights 
of respondents.183 As one court has 
explained, “[b]y analogy to appeals to 
the Appellate Division, appeals to the 
Appellate Term, First Department, 
not perfected within a year . . .

In another unusual case, a tenant 
fi led a post-eviction order to show 
cause in the Appellate Term, Second 
Department, seeking to be restored. 
The court signed it and later amend-
ed it sua sponte to provide for a hear-
ing on the issues raised in the order 
to show cause.170 After the hearing, 
the court summarily reversed because 
of what it found to be clear error and 
exigent circumstances.171

Either side may move by motion 
or order to show cause for the Ap-
pellate Term in its discretion to grant 
a preference to hear and decide the 
appeal.172 The rules of the Second De-
partment, with its current six-month 
lag time in hearing appeals, spe-
cifi cally contemplate preferences.173 
Additionally, the parties may stipu-
late to extensions of time that are “so 
ordered” by the court to allow late 
perfection. Either way, perfecting the 
appeal in the First Department begins 
with compiling the record and ends 
with the clerk’s return. In the Second 
Department the process begins and 
ends with the clerk’s return.

A. The Clerk’s Return

The Appellate Term, First De-
partment, requires a clerk’s return 
in addition to one original (signed 
by the attorney) and four copies of 
the briefs and the full record or one 
signed original and four copies of the 
brief and appendices reproduced as 
authorized by CPLR 5529.174 The only 
exception is if the parties consent to 
appeal on a statement under CPLR 
5527, as explained below.175 In the 
Second Department, a landlord-
tenant appeal can be brought on the 
clerk’s return and one signed original 
and three copies of the brief.176 In the 
Second Department, the appellant 
may, but need not, print copies of the 
record.177 

The Civil Court appeals clerk 
prepares a form titled the clerk’s 
return on appeal, a cover sheet that 
enumerates the contents of the clerk’s 
return, and addresses it to the Appel-
late Term to attest that the record is 
complete. That form is affi xed to the 
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transcript and any changes to the 
Housing Court judge. The judge 
who heard the case had to indorse 
the court’s settlement on the clerk’s 
return within fi ve days unless the 
parties stipulated that the transcript 
and the amendments were correct. 
This rule still applies to proceedings 
begun before November 1, 2000.196

Civil Court Act § 1704(a) was 
amended to conform to the 15-day 
rule in CPLR 5525(c)(1). The leg-
islative fi x was thought necessary 
because under the old § 1704(a), the 
parties did not have enough time 
settle a transcript before a brief had to 
be perfected. Conformity with CPLR 
5525(c)(1) is a meritorious objective 
because under Civil Court Act § 1703, 
“[p]ractice and procedure on ap-
peals shall be as provided in article 
55 of the CPLR except insofar as [the 
Civil Court Act] or the rules of [the 
Civil Court] consistent with [the Civil 
Court Act] otherwise provide,” and 
the old Civil Court Act § 1704(a) con-
tained signifi cant variants from CPLR 
5525(c)(1).197

But the new § 1704(a) provides an 
obstacle if the respondent is recal-
citrant—and in that case the new § 
1704(a) is different from CPLR 5525(c)
(2). Thus, under § 1703, § 1704(a), not 
CPLR 5525, still controls in signifi cant 
ways. 

According to CPLR 5525(c)(2), 
if a respondent does not object to 
the transcript and the appellant’s 
amendments within 15 days (20 if 
served by mail), the transcript and 
the amendments are deemed correct 
without any stipulation or judicial 
settlement. The transcript and the 
appellant’s amendments are binding 
under CPLR 5525(c)(2) if the ap-
pellant affi xes to the transcript and 
amendments a notice of service and 
certifi cation under CPLR 5525(c)(3) 
that the appellant complied with the 
time limits and that the respondent 
offered no proposed amendments 
or objections. And here is the rub: 
Under the new § 1704(a), the appel-
lant must serve on the respondent 
and the clerk a second notice, this one 

or if the parties agree to a CPLR 5527 
statement instead of a record or an 
appendix. 

To obtain a transcript, the prac-
titioner should obtain the digital 
recording information (or, before the 
court used its current digital record-
ers, the pertinent tape and counter 
numbers) from counsel below, the 
judge, or the part clerk, who can fi nd 
them on the court fi le, in the judge’s 
trial book, in the minute book, or, best 
of all, though the court fi le’s bar code 
indexing system as recorded on the 
courts’ digital recorder,  and then or-
der the minutes from a transcription 
company. The minutes must be ready 
within 10 days after they are paid for. 
When the minutes are ready the clerk 
must notify counsel immediately. 
Quickly after the clerk notifi es the 
appellant that the minutes are ready, 
the appellant should review them 
and propose amendments, and serve 
them on the respondent. Amend-
ments are limited to typographical 
errors and omissions.193 

With an amendment to Civil 
Court Act § 1704(a), the way to settle 
a transcript for an appeal to the Ap-
pellate Terms in New York City has 
been changed. Effective November 1, 
2000, for civil court actions and pro-
ceedings that begin on or after that 
date, an appellant must send the tran-
script, with proposed amendments, 
to the respondent within 15 days 
after receiving the transcript from the 
clerk. The respondent has 15 days, 
or 20 if served by mail, to propose 
objections or amendments. Unless the 
parties stipulate that the transcript is 
correct, the appellant “shall then pro-
cure the case to be settled on a writ-
ten notice of at least four days [nine 
if by mail] to the clerk and to the . . . 
respondent . . . , returnable before the 
judge who tried the case.” The clerk 
then prepares a clerk’s return, and the 
judge has fi ve days to indorse settle-
ment on the return.194

Previously, Civil Court Act § 
1704 provided that on three days’ 
notice (eight if served by mail), either 
side was entitled195 to submit the 

The record is important. The 
Appellate Term will not review a 
fi nal judgment if the Housing judge 
failed to comply with CPLR 4213(b) 
specifi city requirements. The Hous-
ing Court must set forth its rationale 
and articulate the facts essential to its 
determination in rendering judgment. 
Otherwise, the Appellate Term might 
remand for a new trial.187

Likewise, the Appellate Term 
might decide that the record is so 
slender or limited that it prohibits 
intelligent appellate review of the 
trial court fi ndings. In that case, the 
Appellate Term will remand for a 
new trial.188 The Appellate Term 
might also remand if either docu-
mentary evidence was shown to the 
court of fi rst instance but it was 
neither admitted into nor excluded 
from evidence,189 or when the cen-
terpiece document of the parties’ 
appellate briefs is ambiguous and is 
“virtually ignored during the trial 
proceedings.”190

1. The Fully Reproduced Record

A fully reproduced record, which 
must be submitted to the Appellate 
Term, First Department, unless poor-
person relief is granted, consists of 
the following under CPLR 5526: all 
the documents to which the judge 
referred in rendering the order or 
judgment, the order or judgment 
itself, the notice of appeal, a corrected 
transcript or a statement in lieu of a 
transcript under CPLR 5525(d) if a 
hearing was held, all motion papers 
other than memorandums of law, 
all exhibits, and any underlying 
documents.191

The transcripts, which must also 
be included in the record, must be 
prepared and settled according to 
Civil Court Act § 1704, not under 
CPLR 5525(b), (c), but the CPLR pro-
vides valuable precisions. Transcripts 
need not be prepared or settled if 
testimony was not taken:192 if the 
parties stipulate under CPLR 5525(b) 
that a portion of the record need not 
be transcribed, if the parties agree 
under CPLR 5525(d) on a statement 
in lieu of a stenographic transcript, 
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certifi cation or stipulation waiving 
certifi cation; and the clerk’s return on 
appeal form, which the Civil Court 
appeals clerk will insert.

2. The Appendix Method

The appendix method may be 
used in the Appellate Term, First 
Department, but the rules of the Ap-
pellate Term, Second Department, 
do not provide for that method. An 
appendix consists of the reproduc-
tions of what the attorneys consider 
to be the relevant papers supporting 
the issues being appealed and the 
original fi le.202 Because practitioners 
often disagree over what an appendix 
should include, many believe that in 
a less complicated case it is easier to 
reproduce the entire record. Respon-
dents may, however, fi le their own 
appendix. When the appendix meth-
od is used, the appellant must fi ll out 
numerous forms from the Civil Court 
appeals clerk to transfer to the Appel-
late Term the original record from the 
landlord-tenant clerk’s offi ce.203 The 
appendix method is rarely needed 
when an appeal is from a motion, 
although that method can be helpful 
when an appeal follows a hearing or 
a trial. The appendix method saves 
appellate printing costs by omitting 
testimony of witnesses not necessary 
to resolve appellate issues.

3. The Original Record

All landlord-tenant appeals in the 
Appellate Term, Second Department, 
may be prosecuted on the original 
record, with a clerk’s return.204 In the 
First Department, an appeal is made 
on the original record only if the 
Appellate Term requests the original 
record or if a poor-person’s applica-
tion is granted. An appellant who 
proceeds on the original record must 
settle the minutes and go to the Civil 
Court appeals clerk to make certain 
that the papers are in order and to ar-
range for a clerk’s return. The appeals 
clerk will then forward the original 
record directly to the Appellate Term. 
Once the Appellate Term receives the 
fi le, the appellant may fi le the briefs 
and the notice of argument or, in the 
Second Department, the note of issue.

ment, an order, or both; the date each 
judgment or order appealed from 
was entered; and the name of the 
judge who made the order or directed 
the entry; and (7) whether the appeal 
is on the full record, printed or repro-
duced, or, if on the original record, 
whether the appendix method is 
used or whether the court or statute 
permitted the appeal on the original 
record.200

A copy of the CPLR 5531 state-
ment must be fi led with the Appel-
late Term Clerk’s Offi ce, whether in 
the First or the Second departments, 
when the record on appeal or ap-
pendix (First Department, where the 
statement should be in the record) 
or the brief (Second Department) is 
fi led. In the Second Department the 
CPLR 5531 statement must be at the 
beginning of the appellant’s opening, 
or main, brief.201 

If the record on appeal contains 
handwritten opinions or orders, the 
practitioner should type them up and 
type out at the top “Reproduced for 
the Court’s Convenience.” 

The fi ve sets of the record on ap-
peal, which the appellant gives to the 
appeals clerk, with proof of service, 
should each contain the following 
consecutively numbered pages, in the 
following sequence: index (with fi rst 
and last pages noted—e.g., Summary 
Judgment Motion . . . 13-16); CPLR 
5531 statement; notice of appeal; 
judgment roll or order appealed 
from, including pleadings underly-
ing the judgment or order; court’s 
opinions; notice of petition and peti-
tion; answer; bill of particulars; any 
transcript of a proceeding at which 
testimony was taken (the original, 
signed transcript must be presented 
in a separate folder), broken down as 
to testimony by page of record—e.g., 
Jane Doe Direct 10, Cross 15, Redirect 
20; exhibits (identifying the exhibit at 
the top of the page and where it was 
introduced into evidence) or stipula-
tion that exhibits will be handed up 
when the briefs are fi led; stipulation 
of settlement or notice of settlement 
of transcript; statement of no fur-
ther opinion; attorney’s CPLR 2105 

a four-day notice (nine if by mail) for 
judicial settlement, not merely if the 
parties cannot agree on the transcript, 
but even if the respondent does not 
bother to answer the fi rst notice.198

In short, under CPLR 5525, if the 
appellant does not receive proposed 
amendments or objections from the 
respondent, the transcript is deemed 
settled without judicial involvement. 
Under § 1704(a), new and old, the 
appellant still needs a clerk’s return. 
With the new § 1704(a), the appellant 
must serve a second notice to put 
the matter before a judge—when the 
respondent does not care, is happy 
with the transcript, or means to delay. 
Previously, the parties submitted the 
transcript to the clerk, and the clerk 
sent it to the judge. The new law 
offers many Housing Court practi-
tioners and the unrepresented a new, 
extra layer of work and greater effort 
than for an appeal to the Appellate 
Division under the CPLR.

The collated record must be 8½ 
x 11 inches long and reproduced on 
plain white paper (recycled paper 
is not yet required in the Appel-
late Term) and bound on the left.199 
The subject matter of each page of 
the record must be stated at the top 
of each page. The record must also 
include, at the end of the record, an 
attorney statement under CPLR 2105 
or stipulation under CPLR 5532 that 
affi rms that the reproductions of the 
papers are exact duplicates of those 
contained in the original fi le. Many 
attorneys also include a certifi cation 
as to no further opinion, although 
there is no statutory requirement to 
do so.

The front of the bound record 
must contain a statement pursuant 
to CPLR 5531(1-6) that provides the 
following information: (1) the index 
number below; (2) the full names of 
the parties and whether any party has 
changed; (3) the court and county in 
which the action was commenced; 
(4) the date the action began and the 
dates each pleading was served; (5) 
a brief description of the case; (6) 
whether the appeal is from a judg-
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question numbered and answered 
immediately with how the court 
below ruled; (3) a concise statement 
of the case and facts; and (4) the argu-
ment, divided by point headings (and 
subheadings) distinctively printed. 
The rules do not require a conclusion 
with a prayer for relief, but practi-
tioners should compose one. Practi-
tioners would also be wise to have 
a separate statement of the case and 
statement of the facts. The statement 
of the case serves as a summary of 
the argument. The statement of the 
facts should include persuasively 
written facts and procedural history, 
but not law or opinion. Law and 
opinion are reserved for the argu-
ment section.

The respondent’s answering brief 
has the same format as the appel-
lant’s brief but may include a coun-
terstatement of the questions and 
facts of the case if the respondent dis-
agrees with the appellant’s version.223 
Typically, respondents disagree with 
the appellant’s version of the ques-
tions and facts. Note that the re-
spondent’s answering brief need not 
address issues in the same order the 
appellant presented them. Just as a 
smart appellant’s attorney will begin 
with the appellant’s strongest argu-
ments, a smart respondent’s attorney 
will answer with the respondent’s 
strongest arguments fi rst.

Reply briefs are allowed if they 
are not repetitious.224 Because, as 
explained above, case law prohibits 
attorneys from raising issues for the 
fi rst time in reply, practitioners are 
advised to be complete, and to an-
ticipate the respondent’s arguments, 
in their main briefs. The rules do not 
contemplate sur-reply briefs, which 
presumably are forbidden, except on 
cross-appeals.

When writing a brief to the Ap-
pellate Term, the practitioner should 
concentrate on accurate citing and 
persuasive writing. 

Cite the Sites. Citing poses a 
special problem before the Appel-
late Term. All citations should be 

dicially noticed.215 A practitioner con-
fronted with arguments unsupported 
by the record may move to strike the 
brief, although doing so is often a 
waste of time. The smarter practice 
is to comment on that fact in the re-
sponsive brief and at oral argument. 
Moreover, unless the practitioner 
gives the Appellate Term a strong rea-
son to exercise its interest-of-justice 
discretion to consider unpreserved 
arguments, the practitioner should 
not address on appeal legal issues or 
theories not raised below.216 

All issues must be raised in the 
initial brief. Issues raised in the Hous-
ing Court but not raised in the appel-
lant’s brief are waived.217 Arguments 
not raised are not considered and 
go unpreserved for further appeals. 
Issues raised for the fi rst time in a 
reply brief will be stricken, or at least 
unread.218

In the First Department, unless a 
justice permits lengthier papers, the 
opening, or main, and responsive 
briefs may not exceed 50 pages each. 
Reply briefs are limited to 20 pages.219 
There is no page limit in the Second 
Department. The Second Department 
simply refers the practitioner to CPLR 
5528 and 5529 for the form, style, 
and content of the briefs.220 The First 
Department’s rules provide nothing 
about the form, style, and content of 
briefs, except that nothing may be 
appended to a brief absent advance 
permission.221 But the practitioner 
in the First Department cannot go 
wrong by adhering to CPLR 5528 and 
5529, especially because appellants 
and respondents should adhere to 
the CPLR unless a specifi c rule to the 
contrary appears in the Civil Court 
Act or in an Appellate Term rule.222 

The civil practice rules provide 
that the appellant’s brief shall con-
tain (1) a table of contents with point 
headings and the contents of an ap-
pendix, if not bound separately; (2) 
a concise statement, not exceeding 
two pages, of the questions involved, 
without names, dates, or particulars 
but suffi ciently specifi c to appraise 
the court of the issues and with each 

4. Assuring an Accurate Record

It is impermissible to expand the 
record to include material not pre-
sented to the court below or to dilute 
the record by omitting documents.205 
It is also imprudent to play fast and 
loose with the record on appeal. If an 
adversary includes new material or 
excludes existing material, a motion 
to strike the record or to dismiss the 
appeal under CPLR 5526 is appropri-
ate.206 The court may admonish and 
affi rm if a party intentionally fails 
to include motion papers and exhib-
its.207 And the court will not consider 
anything that is not,208 or which 
should not,209 be in the record. How-
ever, it is possible to add to the record 
by moving to enlarge the record on 
appeal.210 If the motion is granted, the 
practitioner then fi les a supplemental 
record.

It is also a bad idea to play fast 
and loose with the record in the 
court below. For example, in 1999 an 
appellant committed shenanigans 
like asking a trial court to change a 
judgment issued by a then-deceased 
justice after appellate remedies were 
already being pursued. The Appellate 
Division, First Department, respond-
ed by imposing sanctions under 22 
N.Y.C.R.R. Part 130-1.2.211

An appellate court’s determina-
tion is based only on the record pre-
sented to the court of fi rst instance.212 
But Brandeis briefs are allowed: 
public records and incontrovertible 
offi cial documents whose existence 
and accuracy are not disputed may be 
cited and considered for the fi rst time 
on appeal.213 Aside from evidence of 
that nature, counsel who obtain new 
information should bring a motion 
in the Housing Court to reargue or 
renew.

C. The Brief

Arguments in the appellate 
brief—the brief scheduling is ex-
plained below in section X.C.—must 
be based solely on material contained 
in the record.214 A party may argue 
on appeal only facts raised in the 
Housing Court or facts that can be ju-
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cited, or key-cited your authorities: 
Give the weight of authority in paren-
theticals (per curiam, memorandum, 
etc.) and the leave denied and appeal 
dismissed citations. Avoid blocked, 
lengthy, excessive, and inaccurate 
quotations. Always using pinpoint 
(jump) citations allows the reader to 
fi nd your principle, proves that you 
really read your case, and assures 
accurate and complete citing and 
quoting. Provide explanatory paren-
theticals to authority when the refer-
ence is unclear. Cite key cases and do 
not string cite. In this context, citing 
well is not merely writing well. It is 
researching well, and persuasively.

Write It Right. Every Appellate 
Term, First Department, opinion is a 
“per curiam” opinion, but the court’s 
opinions are in memorandum format, 
which allows the court to engage in a 
brief, often conclusory discussion of 
the facts and the law. For many years, 
Appellate Term, Second Department, 
landlord-tenant opinions have been 
memorandum opinions.230 In a mem-
orandum opinion, no matter how it 
is labeled, the court gets right to the 
point, sometimes discarding nuance 
and always excising facts not critical 
to the result. So too should the prac-
titioner discard nuance, irrelevancies, 
and invective.231 Landlord-tenant 
appellate specialist Paul N. Gruber 
said, in a February 2001 e-mail to the 
author, “I’ve been receiving a few 
briefs lately that have been needlessly 
smug, laden with attitude and simply 
hostile. There’s a difference between 
effective advocacy and professional 
wrestling. I have never met an ap-
pellate judge who appreciates a brief 
that attacks the opponent as opposed 
to the opponent’s case.” Neither will 
the court accept “an ad hominem 
attack against the motion court, 
conduct which itself could support an 
award of sanctions.”232

Few other courts look for briefs 
to be so succinct and concise. Even 
point and subpoint headings should 
be succinct and concise. The First 
Department’s rules allow for 50 pages 
for opening, or main, and responsive 

only in the New York Law Journal, even 
when the Appellate Term affi rms or 
reverses a published Housing Court 
decision, unless the Law Journal pub-
lishes the Appellate Term opinion as 
a “Decision of the Day,” a relatively 
rare event.228 Effective late 2001, 
however, all Appellate Term opinions 
decided from that point forward are 
online on the New York State Law 
Reporting Bureau’s Website: www.
courts.state.ny.us/reporter/decisions.
htm [last visited Mar. 14, 2008]. That 
Website is now required reading for 
landlord-tenant practitioners. The 
Reporting Bureau’s Website contains 
offi cially published, soon-to-be of-
fi cially published, and online (unpub-
lished) decisions and motions from 
the Appellate Terms and from all 
other courts as well. The Website is 
updated every business day and has 
an impressive search function. 

Helpful reading can also be 
found at tenant.net [last visited Mar. 
14, 2008], which contains squibs of 
opinions published in the New York 
Law Journal. Appellate Term opinions 
are also available now on Westlaw in 
the NY-CS (published opinions) and 
NY-ORCSU (unpublished opinions) 
databases. Practitioners should 
therefore always use a combined 
database on Westlaw: “NYLJ, NY-CS, 
NY-ORCSU.”229 Easily New York’s 
best online resource for New York 
landlord-tenant case law, statutes, 
secondary authority, and a great deal 
more law is the Metropolitan Council 
on Housing’s Housing Links, www.
metcouncil.net/factsheets/links.
htm [last visited Mar. 14, 2008], and 
its sibling site, www.hcc-nyc.org/
legalservices/housinglinks.htm [last 
visited Mar. 14, 2008], maintained by 
Stuart W. Lawrence, Esq., of Manhat-
tan’s Housing Conservation Coordi-
nators, Inc.

The moral: Take good care, 
despite the obstacles, to cite offi cially 
reported cases, not to cite reversed 
cases, and not to let your adversary’s 
or a Housing Court judge’s citation to 
reversed cases go unnoticed. Then tell 
the court that you shepardized, insta-

in offi cial format, if available: Misc. 
3d, A.D.3d, and N.Y.3d.225 Citing to 
the West Group’s unoffi cial reporter 
series (N.Y.S.2d, N.E.2d) is optional. 
The justices and the Appellate Terms’ 
libraries have the unoffi cial reporter 
series (N.Y.S.2d, N.E.2d), but making 
the justices and their law clerks and 
court attorneys locate offi cial parallel 
citations wastes their time—time they 
can devote to resolving your case. 
Additionally, practitioners who want 
to impress the justices will not use the 
Bluebook citation format. They will 
use the Offi cial Style Manual, also 
known as the Tanbook, which the 
New York State court system devised 
for its offi cial reports. The newest ver-
sion of the Tanbook, updated effec-
tive October 2007, is available online 
at www.courts.state.ny.us/reporter/
new_styman.htm [last visited March 
14, 2008]. Practitioners interested in 
learning about the Tanbook and cit-
ing formats may read a few articles 
on the subject.226 All the citations in 
this article are in Bluebook format, 
not Tanbook format.

To cite facts from a reproduced 
record, practitioners should refer to 
the sequentially paginated record in 
a bracket or a parenthetical: [R. 22-23, 
216-220]. To cite facts when appeal-
ing on the original record, practitio-
ners should be as clear as possible. 
Testimony in a brief must always be 
accompanied by a reference to the 
page where the testimony appears.227 
Practitioners who want to be entirely 
credible will also refer to the tran-
script’s line numbers, although even 
the best appellate practitioners rarely 
do so.

Citing is made diffi cult because 
most Housing Court and Appellate 
Term opinions are either unreported 
or reported only in the New York Law 
Journal or the Housing Court Re-
porter. But practitioners should try 
to fi nd offi cial citations to offi cially 
reported cases. Many Appellate Term 
opinions have been lost to posterity. 
Most Appellate Term opinions are 
not reported offi cially or unoffi cially, 
and neither Westlaw nor LEXIS tracks 
Appellate Term opinions reported 
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the passive voice.” Blank pas-
sives are acceptable under some 
circumstances, such as when 
the actor is known or cannot 
be known. But judicial readers 
know that some lawyers use 
blank passives to deceive. Thus, 
“The passive voice is avoided” 
is a blank passive because the 
reader does not know who 
avoids the passive.

6. Move from old to new in large-
scale organization and in sen-
tences. Introduce before you ex-
plain. Give the exception before 
the rule. Do not give exceptions 
unless fairness requires you 
to do so, and then set out the 
exceptions. Write in the positive, 
not the negative. Thus, “Good 
lawyers do not write in the nega-
tive” becomes “Good lawyers 
write in the positive.” Untangle 
complex conditionals. Lay out 
your facts, and apply the law to 
your facts. Stress well-formu-
lated issues and arguments, not 
cases. Use cases only to support 
your propositions. Do not give 
the facts of a case unless you 
want to analogize or distinguish.

7. Short words, sentences, and 
paragraphs are better than long 
words, sentences, and para-
graphs, but vary your sentence 
and paragraph length for 
readability.

8. The greatest emphasis is at the 
end of a sentence or paragraph; 
the second is at the beginning; 
the least is in the middle. Thus, 
“Appellant paid rent, but he 
paid rent late” is different from 
“Appellant paid rent late, but 
he paid rent.” Start sentences 
and paragraphs with something 
important, but end them with a 
climax. Save the middle to bury 
something.

9. Focus on the context and your 
hoped-for remedy. All law and 
fact that do not advance your 
requested remedy is irrelevant 
detail. 

until the reply brief or, worse, oral 
argument to contradict the opposing 
side’s positions. 

Write in simple, concise prose, 
in plain English. The preceding eight 
words sound basic. Yet they articulate 
important advice—advice explained 
in the following principles of persua-
sive appellate writing.

1. Use roadmap thesis paragraphs 
to explain every point head-
ing. Introduce issues with topic 
sentences. Conclude issues with 
thesis sentences.

2. Write to the Appellate Term, 
not to an adversary, a client, 
or yourself. Assume that your 
judicial reader knows nothing 
about your facts but a good deal 
about the law. Include harmful 
facts but mitigate them. Always 
include harmful authorities, 
and mitigate them as well. Then 
understate,  never overstate. The 
key to persuasive appellate writ-
ing is to be subtle and dignifi ed, 
not belligerent or extravagant. 
Avoid adverbial excesses such 
as “clearly” and “obviously.” Do 
not use italics, underlining, bold, 
and capitals, or quotation marks 
for effect.

3. Eliminate legalisms, which are 
pretentious and add nothing. 
Forgo foreign words that have 
English equivalents.

4. Fix nominalizations, or turn-
ing verbs into adjectives and 
nouns. Thus, “He committed a 
violation of the rules” becomes 
“He violated the rules.” Throw 
away throat-clearing introduc-
tory clauses and phrases like 
“it is submitted that. . . .” Cut 
cowardly writing (“generally,” 
typically,” and the like).

5. Use the subject-verb-object 
formation as often as possible, 
and do not separate subject 
from verb or predicate. That 
will prune the single-passive 
voice. Thus, “The passive voice 
is avoided by good lawyers” 
becomes “Good lawyers avoid 

briefs and 20 pages for reply briefs.233 
The Second Department’s rules have 
no page limit, although every appel-
late court has the power to sanction 
and impose costs against parties 
or their attorneys for submitting 
lengthy briefs.234 Because the Ap-
pellate Terms’ rules provide nothing 
about spacing, margins, point size, or 
footnotes, practitioners might believe 
that lengthy briefs are not prohibited. 
They would be right. But a lengthy, 
wordy brief is not a winning brief, 
especially before the Appellate Term. 

The best and most successful 
way to be succinct is to limit appel-
late issues to those two or three that 
might succeed. Overinclusiveness is 
cowardly and a potential way not to 
get the reader to read what is im-
portant. Issues should be organized 
effectively, fi rst by threshold issues 
and then by the issues most likely to 
succeed. If these things are equal, or-
ganize by what will give the client the 
greatest relief. For example, dismiss-
ing the petition with prejudice if you 
represent the tenant in a nonpayment 
appeal should come before securing a 
small rent abatement.

Lengthy briefs are disfavored, but 
devoting space to rebutting the other 
side’s arguments and potential argu-
ments is essential. Pretend that an 
appellate court attorney from Appel-
late Term’s court-attorney pool, called 
the Law Department, will draft the 
opinion. Pretend also that a court at-
torney from the pool, or perhaps the 
justice’s personal law clerk, will draft 
any concurrence or dissent. (Current 
practice is that the Appellate Term, 
Second Department, court attorney 
who drafts the proposed majority 
opinion will draft the concurrence 
or dissent. Current practice in the 
Appellate Term, First Department, is 
for concurring or dissenting justices 
to author their own separate views.) 
Because the opinion is tentative, the 
preliminary drafter (the court at-
torney or law clerk)—as opposed to 
the ultimate and real decision mak-
ers (the justices)—might not have 
attended oral argument, stress law 
and fact in your brief. Do not wait 
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argument and fi ve copies (including 
one signed original) of the opening 
brief and the record or appendix. The 
respondent must then fi le, with proof 
of service, four copies and one origi-
nal of the answering brief, and any 
exhibits the appellant did not fi le, at 
least 31 days before the beginning of 
the term. That gives the respondent 
at least 22 days to write, serve and 
fi le an answering brief. The appellant 
who replies may then fi le four copies 
and one original of the reply brief, 
with proof of service, 24 days before 
the fi rst day of the term. That gives 
the appellant at least a week to write, 
serve and fi le the reply.

A respondent who notices the ar-
gument in the First Department must 
fi le and serve the notice of argument 
at least 68 days before the fi rst day of 
the term.244 The briefi ng schedule is 
the same when the appellant notices 
the argument for appeal. A respon-
dent who prods an appeal can there-
fore force an appellant to perfect in 15 
days,245 because the appellant must 
fi le the briefs and record or appendix 
at least 53 days before the fi rst day of 
the term.

If the appeal is placed or is about 
to be placed on the dismissal calen-
dar, the practitioner may apply to the 
court for more time.246 In the alterna-
tive, the appellant and the respon-
dent may stipulate to obtain addi-
tional time. An appeal not briefed is 
deemed abandoned.247

In the Second Department, the 
appellant may fi le a note of issue, 
with a signed original with proof of 
service and three copies of the brief, 
on or before the last Friday of any 
month.248 The respondent’s brief is 
due exactly 14 days after service on 
the respondent.249 A reply brief must 
be served and fi led within seven 
days after the appellant receives the 
respondent’s answering brief.250

Practitioners who are bad at math 
can get an appellate printing com-
pany’s briefi ng schedule from the ap-
pellate clerks’ offi ces, which will also 
have for distribution free copies of 

the Appellate Term, although many 
practitioners would like the Appellate 
Term to assign a seasoned appel-
late court attorney to conduct them. 
Settling cases on appeal would save 
litigants time and money and reduce 
the court’s backlog.

B. Dismissals

The Appellate Term automati-
cally dismisses appeals that have not 
been brought for argument within 
the prescribed time limits.239 In the 
First Department, the appellant has 
60 days from the date the return is 
fi led to notice an appeal for argu-
ment.240 In other words, 60 days 
after the return is fi led, the appeal is 
placed on an unpublished dismissal 
calendar, which is called, at least ad-
ministratively, on the fi rst argument 
day of each term. Because the First 
Department has only two argument 
days a term, an appeal not noticed for 
argument will be dismissed without 
warning on the fi rst argument day of 
the third term following the fi ling of 
the return. A respondent noticing the 
appeal must fi le and serve the notice 
at least 68 days before the fi rst day 
of the term.241 In the Second Depart-
ment, an appeal not noticed for argu-
ment will be dismissed if it has been 
on the general calendar for more than 
90 days. The Second Department’s 
dismissal calendar is published in 
the New York Law Journal fi ve days 
before it is called.242 Although the 
First Department’s dismissal cal-
endar is unpublished, the New York 
Law Journal publishes the list of fi led 
clerk’s returns 15 days before the fi rst 
day of each term.243 That list serves as 
a warning to practitioners.

C. Briefi ng Schedules

The above deadlines are impor-
tant because they set the date by 
which opening (main) briefs, answer-
ing briefs, and reply briefs, with 
proof of service, must be fi led under 
22 N.Y.C.R.R. 640.6(3). In the First 
Department, the appellant has 53 
days before the fi rst day of the term 
for which argument is noticed to fi le, 
with proof of service, the notice of 

10. Start early, but edit until the 
deadline. Attend to detail in the 
fi nal edits.235

11. Most important, learn the tech-
niques of honest, ethical legal 
writing.236 

X. Noticing, Dismissing, and 
Abandoning Appeals

A. Notice of Argument

After perfecting the appeal, the 
practitioner must notice the appeal 
for argument within the Appellate 
Term’s time constraints; otherwise, 
the appeal might be dismissed. In the 
Appellate Term, First Department, 
appellants or respondents may notice 
appeals, and thus schedule argument 
for a particular term of the court, by 
serving and then fi ling with the Ap-
pellate Term’s clerk’s offi ce an origi-
nal notice of argument, with proof of 
service. In the Second Department, 
only the appellant may notice the 
argument; the appellant does so by 
serving and fi ling a form called a note 
of issue.

The contents of the notice of 
argument or note of issue, which 
like most forms the Appellate Term’s 
clerk’s offi ce will provide, are in the 
Second Department’s rules but not 
in the First Department’s rules. The 
notice or note must contain the title 
of the appeal; the judgment or order 
appealed from, with dates and the 
county of the Housing Court; the 
name, address, and telephone num-
ber of the attorney and the name of 
the attorney who will orally argue; 
and the name of the party who is 
fi ling the notice or note.237 In the Sec-
ond Department, but not in the First, 
the appellant must fi le with the court 
blank, stamped postcards addressed 
to all the parties.238 The court will 
use the postcards to notify the parties 
when and where oral argument will 
take place.

There are preargument conferenc-
es in the Appellate Division, First and 
Second departments, to settle cases 
and to narrow appellate issues. There 
are no preargument conferences in 
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the fi rst day before each term.256 The 
Second Department notifi es litigants 
through publication in the New York 
Law Journal 12 days before the term 
begins and by postcard to be received 
at least fi ve days before the term 
begins.257

A practitioner who cannot argue 
on a particular day may obtain a 
stipulation from opposing counsel 
or move for an adjournment. If the 
Appellate Term is given a reason, 
it “is usually liberal with the fi rst 
adjournment.”258

The Appellate Term is a hot 
bench. The justices are prepared for 
oral argument because they read 
the litigants’ briefs in advance and 
receive bench briefs from their law 
clerks or the court-attorney pool. 
Practitioners should get to the point 
and be prepared for focused ques-
tions that will sidetrack a rehearsed 
presentation. Practitioners who worry 
that they made a more effective argu-
ment after they left the courthouse 
than while in the courthouse should 
not worry unduly. Unless the justices 
tell you, “We disagree, but we’ll think 
about it”—a crushing prediction one 
hears from time to time in the Appel-
late Term—it often happens that the 
fi nal opinion bears little resemblance 
to the oral argument. Nevertheless, 
no practitioner should miss the op-
portunity to argue. Briefs count for 
more than oral argument in most 
appeals, but close cases are won or 
lost at oral argument in the Appellate 
Term.

Cases are called according to the 
calendar, but it is wise to arrive at the 
beginning of the oral argument. That 
will enable the advocate to assess the 
court and, even more important, to 
avoid arriving late. The appellant is 
seated to the left of the podium, or 
to the right of the justices; the re-
spondent is seated to the right of the 
podium, or to the left of the justices.

If you want the court to consider 
a case not in your brief—a New York 
Law Journal case decided after the 
briefs were fi led, for example—give 
your adversary notice and make 

and second Monday of each month. 
The Appellate Term, Second Depart-
ment, also conducts 10 sessions a 
year—none in July or August. For the 
Second and Eleventh Judicial District, 
oral argument is usually heard twice 
a month on Wednesdays. The court 
will send a postcard to the litigants 
two weeks in advance stating where, 
at 141 Livingston Street in Brooklyn, 
88-11 Sutphin Boulevard in Queens, 
or 126 Stuyvesant Place in Staten 
Island, oral argument will take place. 
For the Ninth and Tenth Judicial 
Districts, oral argument is usually 
heard twice a month on Tuesdays in 
Central Islip, Goshen, Mineola, and 
White Plains. The clerk’s offi ce tries 
to group arguments at these loca-
tions and will notify the litigants by 
postcard. The calendar is called at 
9:30 a.m.

In the Appellate Term, Second 
Department, a practitioner must 
request oral argument. Oral argu-
ment is requested by asking for it, 
and stating who will argue and for 
how long, at the upper right-hand 
corner of the brief’s cover page.254 Ac-
cording to some counsel, the Second 
Department will allow oral argument 
whether or not a request for argu-
ment is noted on the brief. The First 
Department’s rules about requesting 
oral argument are contradictory. Prac-
titioners in the First Department are 
therefore urged to follow the Second 
Department’s rules about requesting 
oral argument on the brief’s cover 
page, lest they risk submitting the 
appeal without oral argument.255 If 
the appellant does not request oral 
argument, the respondent should also 
submit, lest defeat be snatched from 
the jaws of victory. Whether or not 
oral argument is assumed in the First 
Department, orals can be waived by 
stipulation, by writing “submitted” 
on the brief’s cover page, or by not 
appearing on oral-argument day. If 
one side does not appear for a sched-
uled oral argument, the side that ap-
pears may argue anyway.

The calendar for oral argument in 
the First Department is printed in the 
New York Law Journal six days before 

briefs, records and forms that novices 
may use as models. For those who 
can afford them, appellate printing 
companies can also greatly assist the 
novice or busy practitioner to prepare 
the record quickly and to assure tech-
nical compliance with appellate rules. 
Nevertheless, no competent appellate 
attorney should rely on anything but 
the appellate rules themselves. For 
example, the courts’ briefi ng sched-
ules consider nothing out of the or-
dinary, such as the briefi ng schedule 
for cross-appeals, which is found at 
CPLR 5530(b), or the schedule if the 
respondent notices the argument.

D. Abandonment

Sometimes appellants leave ap-
peals to die on the vine. The case may 
settle or the appellant may decide not 
to pursue the appeal, but abandon-
ment is a poor way to leave things. 
The Court of Appeals, strongly 
advising practitioners not to abandon 
an appeal, has ruled that the Appel-
late Division may dismiss a second 
appeal that presents the same issue 
as an earlier abandoned appeal.251 
Although the Appellate Division has 
the discretion to entertain an appeal 
after an earlier appeal is dismissed 
for failure to prosecute, Rubeo holds 
that the Appellate Division need not 
exercise this discretion. Writing for 
the Court, Chief Judge Kaye advised 
the practitioner to avoid this situation 
by moving for an extension of time 
under 22 N.Y.C.R.R. 670.8(d)-(h) or by 
withdrawing the appeal. That way, 
the Chief Judge explained, the prac-
titioner will be “sparing the Appel-
late Division the burden of carrying, 
monitoring and ultimately dismissing 
[the appeal].”252

Thus, instead of abandoning an 
appeal, withdraw it. That way, a prac-
titioner who decides to appeal again 
in the future may still address issues 
raised in the fi rst appeal.253 

XI. Oral Argument
The Appellate Term, First De-

partment, conducts 10 sessions a 
year—none in July or August. Oral 
argument is scheduled for the fi rst 
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fees is permitted unless the moving 
party intentionally relinquishes its 
claim.263

In A.D. 1619, a prevailing land-
lord moved after the proceedings 
ended to amend two petitions to 
include attorney fees. The fi rst peti-
tion included a claim for attorney 
fees; in the second case, “[a] claim 
for attorney fees was interposed for 
the fi rst time in landlord’s postjudg-
ment and postappeal motion ap-
proximately nine months after our 
order.”264 After the court denied the 
motion to amend, the Appellate Term 
held that a party should give notice 
of a claim for attorney fees near the 
start of a case to avoid surprise and 
prejudice.265 Thus, the Appellate 
Term affi rmed the trial court’s denial 
of the motion to amend the petition 
to include a late claim for attorney 
fees.266 

On appeal, the Appellate Divi-
sion answered that the tenant could 
not claim surprise “since respondent 
was aware of Article 19 of the lease 
providing for the landlord’s recov-
ery of attorneys’ fees if the landlord 
prevailed in litigation over nonpay-
ment of rent, and indeed, since the 
landlord’s petition in the second of 
the two consolidated nonpayment 
proceedings expressly demanded 
such fees.”267 Despite A.D. 1619, the 
practitioner is still advised to claim 
attorney fees early, even though the 
Housing Court will not address at-
torney fees until a case is over.268 

A.D. 1619 raises another inter-
esting question: May a party who 
has not claimed attorney fees before 
the trial court amend its petition 
after winning an appeal? Perhaps. 
Depending on how much time has 
passed, laches may apply and a 
plenary action may be required. But 
notions of fair play may make it pos-
sible for an indigent litigant to claim 
attorney fees after an appeal if an 
attorney did not represent the indi-
gent at trial, and thus did not claim 
attorney fees below, if the indigent 
won the appeal while represented by 
counsel.269 

8. Turn your cell phone off when 
you enter the courtroom. 

9. Appellate advocacy is different 
from trial advocacy. Be respect-
ful. Do not try to clobber your 
adversary, the court below, or the 
justices. Be fi rm, not obsequious.

Once oral argument ends, the 
practitioner must wait from one to 
12 months for a decision. A three-to-
six month wait for a decision is the 
norm. Currently, the Appellate Term, 
Second Department, schedules oral 
argument later than the First Depart-
ment will, but the First Department 
will take longer than the Second 
Department to decide the appeal. 
The net effect in both departments is 
that it sometimes takes longer than a 
year after the summary proceeding 
is decided for the court to decide the 
appeal of the summary proceeding. 

The Appellate Term will not read 
postargument briefs.

XII. Frivolous Appeals, Attorney 
Fees, and Costs

A. Frivolous Appeals

Litigants sometimes abuse their 
appellate remedies by fi ling frivolous 
appeals. An appeal is frivolous if it is 
“completely without law or merit,” if 
“it is undertaken primarily to delay 
or prolong the resolution of the litiga-
tion or to harass or maliciously injure 
another,” or if “it asserts material 
factual statements that are false.”260 A 
party may move the Appellate Term 
under CPLR 2214 or 2215 to request 
that the court award costs sanctions 
for frivolous litigation.261 The Appel-
late Term may also impose costs or 
sanctions on its own.262 

B. Pleading Attorney Fees

Practitioners should request 
attorney fees in the petition, or as 
a counterclaim in the respondent’s 
answer, if the Housing Court has 
any basis to award attorney fees in 
a landlord-tenant proceeding. But at 
least in consolidated cases in which 
one petition requests attorney fees, 
a postjudgment request for attorney 

enough copies for each justice. Before 
the calendar is called, ask the clerk to 
distribute the case to the justices.

Oral argument is limited to 15 
minutes,259 although the Presiding 
Justice may (and often will) cut it 
short or allow more time. Rebuttals 
are rare; sur-rebuttals are almost 
unheard of.

A few pointers will aid the oral 
advocate. 

1. After you introduce yourself 
quickly, give a quick roadmap 
of all the major points you plan 
to argue: “This case should be 
reversed for three reasons. First,
. . .” That will assure your orga-
nization and the justices’ com-
prehension. It will also focus the 
court to ask what it is concerned 
about and to allow a sidetracked 
speaker to mention something 
important at least once—at the 
beginning, when it counts most.

2. Discuss only important things 
in your few moments before the 
court. Do not raise in oral argu-
ment anything overly controver-
sial, lest your argument excite 
opposition. Your brief speaks for 
itself on the details and on the 
less critical issues. Do not argue 
issues not in your brief or your 
adversary’s brief.

3. Have a conversation with the 
court. Do not be stiff. Do not 
read. Especially do not read your 
brief or recite long quotations.

4. Answer all the questions when 
you get them, and try to begin 
your answer with a yes or no.

5. If you have a theme of your 
case, you will never get stuck. 
Develop a theme in advance. 
Then dwell on emotional themes 
without getting emotional.

6. Do not interrupt a justice who is 
speaking.

7. Do not interrupt your adversary 
or make faces or gestures while 
your adversary or a justice is 
speaking.
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21. See, e.g., In re Judicial Settlement of Account 
of Proceedings of McGinty, 129 Misc. 2d 
56, 59, 492 N.Y.S.2d 349, 352 (Surr. Ct. 
Queens Co. 1985).

22. N.Y.C. Civ. Ct. Act § 1702(a)(1)-(3) 
(McKinney 1989).

23. N.Y. CPLR 5501(a)(1) (McKinney 1995).

24. Id. 5501(d).

25. N.Y.C. Civ. Ct. Act § 1702(d) (McKinney 
1989).

26. N.Y. CPLR 5501(c) (McKinney 1995). 
New York and the federal courts both 
use the “judicial notice” doctrine. New 
York also uses the federal appellate 
de novo standard to review questions 
of law and, for intermediate courts of 
appellate jurisdiction like the Appellate 
Term and the Appellate Division, the 
federal “clearly erroneous” appellate 
standard to review questions of fact. 
New York and federal appellate courts 
review discretionary determinations 
under the same abuse-of-discretion 
standard, but New York does not follow 
the federal “plain error” doctrine as part 
of a “harmless error” review. For the 
differences between the New York and 
federal appellate standards, see Gerald 
Lebovits, The Legal Writer, Technique: 
A Legal Method to the Madness—Part I, 
75 N.Y. St. B.J. 64 (June 2003); Gerald 
Lebovits, The Legal Writer, Technique: A 
Legal Method to the Madness—Part II, 75 
N.Y. St. B.J. 64 (July/Aug. 2003).

27. N.Y.C. Civ. Ct. Act § 1702(a)(1) 
(McKinney 1989). 

28. N.Y. CPLR 5501(a)(2-4) (McKinney 1995).

29. Id. 5501(a).

30. David D. Siegel, New York Practice § 530, 
at 910 (4th ed. 2005).

31. N.Y.C. Civ. Ct. Act § 1702 (McKinney 
1989); N.Y. CPLR 550 (McKinney 1995); 
Nivens v. N.Y.C. Hous. Auth., 246 A.D.2d 
520, 521, 667 N.Y.S.2d 415, 417 (2d Dep’t 
1998) (mem.), lv. denied, 92 N.Y.2d 805, 
700 N.E.2d 319, 677 N.Y.S.2d 780 (1998); 
Essex v. Newman, 237 A.D.2d 486, 486, 655 
N.Y.S.2d 595, 596 (2d Dep’t 1997) (mem.).

32. N.Y. CPLR 5501(a)(1) (McKinney 1995); 
Wolf v. Rand, 258 A.D.2d 401, 404, 685 
N.Y.S.2d 708, 711 (1st Dep’t 1999) (mem.); 
Charchan v. Wilkins, 231 A.D.2d 668, 669, 
647 N.Y.S.2d 550, 551 (2d Dep’t 1996) 
(mem.); McGraw v. Wack, 220 A.D.2d 291, 
292, 632 N.Y.S.2d 135, 136 (1st Dep’t 1995) 
(mem.).

33. In re Aho, 39 N.Y.2d 241, 248, 347 N.E.2d 
647, 651, 383 N.Y.S.2d 285, 289 (1976).

34. N.Y. CPLR 5519 (McKinney 1995). 

35. Id. at 5501(a); Smith v. Maya, 27 H.C.R. 
415B, 416-17, N.Y.L.J., July 23, 1999, at 30, 
col. 5 (App. Term 2d Dep’t 2d & 11th Jud. 
Dists.) (mem.).

most of the rules by heart. Then the 
practitioner can get down to the seri-
ous business of winning residential 
landlord-tenant appeals.
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to include non-recourse carve-
outs. Section 2.05(c).

3. Modifi cation of escrow provi-
sion to (a) identify the location 
of the bank in which the escrow 
deposit will be held, and (b) 
exculpate the escrow agent from 
liability for loss of the contract 
deposit caused by the insolvency 
of the bank in which the escrow 
deposit is held. Section 2.06.

4. Expansion of the representations 
concerning leases to cover oc-
cupancies. Section 4.03.

5. Addition of language requiring 
compliance with the New York 
City Displaced Service Workers 
Act, and expansion of represen-
tations concerning union affi lia-
tion. Section 4.07.

6. Addition of purchaser’s due 
diligence period. Section 17.

7. Modifi ed provisions relating to 
survival of Seller’s representa-
tions, including provision for a 
minimum threshold of liability 
and a cap on liability. Section 
4.25. 

8. Modifi ed purchase money mort-
gage provisions.

9. Addition of defi nition of “insti-
tutional lender.” Section 18.10.

10. Modifi cation of the casualty 
clause. Section 8.

11. Modifi cation of some of the 
existing representations, and 
addition of new representations. 
Section 4.

12. Addition of Patriot Act certifi ca-
tions. Section 4.21 and 5.02.

A more detailed description of 
the specifi c contract provisions is set 
out below.

seller is required to make various rep-
resentations concerning the status of 
tenancies and other matters, and the 
seller’s obligations between contract 
signing and closing are spelled out. 
The representations are not exhaus-
tive, but in a seller’s market the seller 
may want to curtail its representa-
tions. In a buyer’s market, the buyer 
may negotiate for an expanded list 
of representations. A detailed list of 
closing obligations is included, which 
should serve as a checklist for both 
attorneys. 

The comprehensiveness of the 
coverage should be a help to purchas-
ers’ attorneys who lack extensive 
experience in these transactions. The 
organization of the material allows 
for easy modifi cation and cross-
referencing. 

Special Features
To simplify use of the contract 

as a printed form, most of the sub-
stantive information is set out in the 
contract schedules. For example, the 
purchase price is detailed in Schedule 
C, and variable information is, for 
the most part, inserted in Schedule D 
(such as the name of the purchaser’s 
title company, the date and place of 
the closing, the name of the broker, 
the maximum amount that the seller 
must spend to cure violations, and 
the seller’s maximum expense to cure 
title defects). 

Major Changes in Form
The 2007 form effected a number 

of changes in the contract including 
the following:

1. Addition of language clearly 
providing for the assignment 
of the seller’s mortgage to the 
purchaser’s bank. Section 2.04.

2. Modifi cation of description of 
any purchase money mortgage 

Use of Printed Forms
Printed forms are commonly 

used in real estate transactions. When 
properly handled, they can signifi -
cantly speed up drafting and negotia-
tion by providing a familiar frame-
work and standardized language. 
We should not have to “reinvent the 
wheel” for every transaction. The 
Committee on Real Property Law of 
the Association of the Bar of the City 
of New York has prepared the form 
Contract of Sale for Offi ce, Commer-
cial and Multi-Family Residential 
Premises in the hopes of providing 
a standardized framework for sales 
of commercial buildings and multi-
family residential properties.

General Description
The 2007 form of Contract of Sale 

is an updated version of the form 
contract previously drafted by the 
Committee on Real Property Law 
and published by Blumberg & Co. as 
Form 154. The updated form attempts 
to provide comprehensive coverage 
of the bulk of the provisions com-
mon to most sales of commercial real 
estate, including offi ce, commercial, 
and multi-family residential build-
ings. The form should help prevent 
omissions and allow concentration on 
the unique aspects of the transaction. 
However, it will have to be modifi ed 
to fi t the individual transaction. The 
parties may, of course, add a rider 
modifying the printed form. 

It is customary in New York for 
the seller’s attorney to prepare the 
contract of sale. The committee strove 
for a balance between the interests 
of the seller and the purchaser that 
would require the seller to be reason-
ably forthcoming but not go so far 
as to discourage use of the form by 
sellers’ attorneys.

The basic elements of the trans-
action are covered in the form. The 

Contract of Sale for Offi ce, Commercial and Multi-Family 
Residential Premises—A Commentary
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the purchase money loan documents 
prior to execution of the contract. The 
City Bar’s website includes sample 
purchase money mortgage and note 
forms drafted by the Committee on 
Real Property Law of the New York 
City Bar. 

Section 2.05(b) provides that the 
purchase money mortgage shall be 
subordinate to the Existing Mortgage 
(as it may be extended, modifi ed, 
consolidated or replaced), provided 
that (i) the interest rate of the Exist-
ing Mortgage is not increased over an 
agreed amount and (ii) if the princi-
pal amount of the Existing Mortgage 
is increased, the increase will be used 
to reduce the principal due on the 
purchase money mortgage. If the 
purchaser is not taking title subject 
to an Existing Mortgage, but is both 
borrowing money from a lender and 
giving the seller a purchase money 
mortgage (an unlikely event), Sec-
tion 2.05(b) will have to be modifi ed 
to provide for the subordination of 
the Purchase Money Mortgage to the 
purchaser’s new mortgage.

Section 2.05(c) sets out certain 
provisions to be included in the 
Purchase Money Mortgage. Since 
the form of the Purchase Money 
Mortgage is to be attached to the 
contract (Section 2.05(a)), Section 
2.05(c) is not an essential provision. 
It was included in the form contract 
largely to serve as a partial checklist 
of issues that should be dealt with 
in the Purchase Money Mortgage. 
The drafter should be sure that the 
provisions included in Section 2.05(c) 
conform to the provisions of the form 
mortgage attached to the contract, or 
should delete Section 2.05(c) entirely. 
The provisions highlighted in Section 
2.05(c) include the following: 

a. The mortgagor has the right to 
prepay without penalty at any 
time after the end of the fi scal 
year of the mortgagee in which 
the closing occurs (or a specifi ed 
prepayment date), thus preserv-
ing to the seller the benefi ts of 
an installment sale over at least 
two years. If prepayment is to be 

taking title subject to Existing Mort-
gages, and if required principal pay-
ments are made between the contract 
signing and the closing, the amounts 
allocated to the Existing Mortgage 
and the cash portion of the purchase 
price shall be appropriately adjusted 
at closing to refl ect payments of 
principal. The wording is intended to 
ensure that the full purchase price is 
paid, notwithstanding any reduction 
in the principal amount of the Exist-
ing Mortgage during the contract 
period. 

The term “Existing Mortgage” 
is intended to encompass only those 
mortgages specifi cally designated as 
Existing Mortgages on Schedule C.

The seller and the purchaser must 
furnish information and cooperate 
to obtain any required consent to 
purchaser’s acquisition of the prop-
erty subject to an existing mortgage, 
but neither is required to make any 
payment to obtain such consent. The 
purchaser is not required to accept 
changes in the terms of the Existing 
Mortgages. 

Section 2.04. Assignment of 
Seller’s Mortgage

Even if the purchaser is not pay-
ing a portion of the purchase price 
by taking the property subject to an 
Existing Mortgage, the purchaser will 
usually want the seller to arrange 
to have its mortgage assigned to the 
purchaser’s lender, in order to save 
mortgage tax to the extent of the prin-
cipal amount of the seller’s mortgage. 
Since the purchaser benefi ts from the 
assignment, the purchaser must pay 
all costs. The seller’s attorney may 
want to consider negotiating a split 
of the mortgage tax savings, in which 
event the form must be modifi ed.

Section 2.05 Purchase Money 
Mortgage

Section 2.05(a) refers the par-
ties to Schedule K for the form of 
purchase money mortgage and note. 
The contract form thus requires the 
parties to fully negotiate the forms of 

Section 1. Sale of Premises and 
Acceptable Title

Section 1 contains the basic 
sentence that “Seller shall sell and 
Purchaser shall purchase.” The prem-
ises are described in some detail, all 
in one place. The description of the 
premises has been expanded in the 
new form. Title is to be fee simple, 
subject only to listed permitted ex-
ceptions and matters insured against 
by the purchaser’s title insurance 
company. 

Sections 2.01 and 2.02. Purchase 
Price and Acceptable Funds

Section 2.01 refers to Schedule C 
for the total purchase price. Schedule 
C breaks down the purchase price 
into its component parts, consisting 
of the down payment, the closing 
checks (or wire transfer), the portion 
of the purchase price attributable 
to any Existing Mortgages and the 
portion of the purchase price paid 
through execution and delivery of a 
purchase money note and mortgage. 
Section 2.02 describes the criteria for 
acceptable checks. Certifi ed or offi cial 
bank checks are required, except that 
seller may, at its election, require 
the closing funds to be paid by wire 
transfer. The form contract does not 
permit the balance of the purchase 
price to be paid with an attorney 
escrow check that is not a certi-
fi ed check or an offi cial bank check. 
Seller’s counsel should be aware that 
(a) many banks today refuse to issue 
certifi ed checks, although they will 
issue offi cial bank checks, and (b) 
certifi ed checks are not entirely secure 
in that a bank that has issued a certi-
fi ed check will honor a stop payment 
order issued by the purchaser. Per-
sonal checks are permitted up to the 
amount of $2,500, in order to facilitate 
payment of apportionments calcu-
lated at or just prior to the closing. 

Section 2.03. Existing 
Mortgages

Section 2.03 provides that if the 
purchase price is to be paid in part by 
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a representation that the Existing 
Mortgages will not be due on sale, 
since the documents should speak for 
themselves. 

If the purchaser is buying a ten-
anted property in reliance on the cash 
fl ow to be generated by the existing 
tenants, or on projected cash fl ow to 
be generated by new tenants upon 
the reletting of space subject to expir-
ing leases, Section 4.03 is the heart 
of the contract. Section 4.03 includes 
disclosure as to leases, licenses, and 
written occupancy agreements affect-
ing the premises, which are collec-
tively defi ned as the “Leases.” The 
seller represents that the rent sched-
ule information (see discussion under 
“Schedules”) is accurate and there are 
no Leases other than those listed on 
the rent schedule. The seller addition-
ally represents that, except as shown 
in the rent schedule: the leases are (a) 
in effect and have not been amended; 
(b) there are no renewal rights, exten-
sion options, or expansion options; 
(c) no tenant has an option to buy; (d) 
the rents are current and there are no 
arrearages in excess of one month; (e) 
no tenant is entitled to a rent conces-
sion or abatement for any period 
following the closing; (f) the seller 
has sent no notices of default (which 
default remains uncured); (g) no ac-
tion against the seller by any tenant 
is presently pending (except with re-
spect to claims covered by insurance); 
and (h) there are no security deposits 
other than those set forth in the rent 
schedule. The 2007 form adds the 
following new representations: that 
(a) true copies of the leases have been 
delivered to purchaser (if seller has 
concern about the completeness of 
seller’s fi les or has lost signed cop-
ies, seller may want to modify this 
representation to a “substantial” 
compliance standard); (b) the tenants 
are in actual possession (this repre-
sentation is not normally requested 
or given for multi-family residen-
tial premises); (c) to seller’s actual 
knowledge, seller has performed its 
obligations under the leases and there 
is no notice of default outstanding; 

interest is paid to the seller and is not 
credited against the purchase price. 
If the closing does not occur, the 
escrowee is authorized to disburse 
the escrowed funds upon demand 
of one party if the other party does 
not object within ten (10) business 
days after notice. The liability of 
the escrowee is limited to bad faith, 
willful disregard of the contract or 
gross negligence, and a provision has 
been added expressly exculpating 
the escrow agent from liability for 
lost interest if the down payment is 
withdrawn prior to the date interest 
is posted or for loss caused by the 
bankruptcy of the depository bank. 
The escrowee is indemnifi ed by the 
parties. The escrowee acknowledges 
its agreement to Section 2.06 by 
signing the contract on the signature 
page. 

Section 3. The Closing
The scheduled date, time and 

place of the closing are to be inserted 
in Schedule D. 

Section 4. Representations and 
Warranties of Seller

Section 4 contains the represen-
tations and warranties of the seller. 
Section 4.01 confi rms the purchaser’s 
normal expectation that the seller 
is the sole owner of the premises 
and therefore the proper party with 
whom to contract. If this is not the 
case, the seller must say so. Section 
4.01 has been expanded to include 
representations that the seller has not 
granted any purchase option, right of 
fi rst refusal or right of fi rst offer. The 
purchaser might seek to negotiate a 
broader representation that the seller 
has no knowledge of any such right, 
but the committee felt that the seller’s 
representation on this front should be 
limited to the seller’s acts. 

Section 4.02 states that no notice 
of default has been received con-
cerning the Existing Mortgages and 
that the seller has delivered a true 
copy of the Existing Mortgages to 
the purchaser. It does not contain 

prohibited for a longer period, 
or is not to be prohibited at all, 
the appropriate insert should be 
made in Schedule D. 

b. The mortgagor is not personally 
liable on the purchase money 
note, and recourse for nonpay-
ment is limited to the mortgaged 
property; except for certain cus-
tomarily accepted carveouts. If 
the purchase money mortgage is 
intended to be recourse, subsec-
tion (c)(ii) should be deleted. 

c. Subsection (c)(iii) is intended 
to effect compliance with Real 
Property Law § 274-a, which re-
quires non-institutional lenders 
to provide estoppel certifi cates 
upon the borrower’s request. 

Additional provisions should be 
set forth in a rider or in the attached 
mortgage form. Possible additions 
might include: (i) a provision that 
a default or commencement of a 
foreclosure proceeding under a prior 
mortgage would be a default under 
the purchase money mortgage; (ii) a 
right of the mortgagee to cure de-
faults under prior mortgages and add 
the cost to the amount secured by the 
purchase money mortgage (subject 
to review of mortgage tax conse-
quences with the title company); (iii) 
a prohibition of additional mortgages 
without consent of the purchase 
money mortgagee; (iv) a requirement 
of monthly escrow deposits for real 
property taxes and insurance premi-
ums to the extent such payments are 
not required by any fi rst mortgage; 
(v) imposition of an agreed charge for 
late payments, and (vi) a due on sale/
transfer clause. 

Section 2.06. Escrow of Down 
Payment

The escrow agent (called the 
“Escrowee” in the contract) is usually 
the seller’s attorney. The duties of the 
escrow agent are set forth in some 
detail. The down payment is required 
to be deposited in an interest-bearing 
account, and the interest follows the 
down payment. If title closes, the 
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able or terminable. In New York, Gen-
eral Obligations Law § 5-903 makes 
most automatic renewal clauses 
unenforceable if the contractor fails 
to give appropriate advance notice of 
the renewal provision. The contract 
assumes that the service contracts 
will be assigned to the purchaser at 
the closing (see Section 10.01(f)). 

Section 4.09 provides that the 
copy of the certifi cate of occupancy 
attached to the contract in Schedule 
J is a true copy and has not been 
amended or superseded. However, 
the seller makes no representation 
as to compliance therewith. This is 
an example of a situation where an 
issue is raised in the form contract, 
but protection for the purchaser has 
not been provided. The purchaser’s 
attorney should carefully explain to 
his or her client the risks of failure to 
have valid certifi cates of occupancy 
for all of the premises as constructed 
and used as of the closing date, and 
the risks of failure to comply with 
any existing certifi cate. Those conse-
quences include the possible need to 
amend the certifi cate of occupancy, 
which may impose on the build-
ing owner the burden of upgrading 
the building to comply with current 
code requirements, and the risk that 
a tenant with a non-conforming use 
may have the right to withhold rent 
or abandon the space. Requirements 
of lenders for such certifi cates should 
be anticipated. In a municipality, such 
as New York City, where certifi cates 
of occupancy are easily accessible 
on-line, the seller’s attorney may elect 
to eliminate this representation from 
the contract. Outside New York City, 
the provision for optional initialing 
of certifi cates of operation should be 
deleted if inapplicable.

The assessed valuation and real 
estate taxes are referred to in Sec-
tion 4.10 and are to be inserted in 
Schedule D. Section 4.11 assumes that 
each residential apartment contains 
a range and refrigerator owned by 
the seller. Other personal property 
may be listed on a schedule, which is 
optional. All personal property is rep-

Sections 4.04 and 4.05 concern 
rent stabilization and rent control and 
are applicable only to New York City 
properties. 

Sections 4.06, 4.07 and 4.08 
provide for attachment of schedules 
listing insurance policies, employees 
and service contracts, if any. Sec-
tion 4.07 has been updated to cover 
three basic situations: (a) buildings 
whose employees are unionized, 
(b) buildings whose employees are 
not unionized and who are in New 
York City (and therefore potentially 
covered by the Displaced Building 
Service Workers Act, N.Y.C. Admin. 
Code Sec. 22-505 et seq) (DBSWA)), 
and (c) buildings whose employees 
are not unionized and who are not 
covered by the DBSWA. DBSWA cov-
ers non-union buildings in New York 
City, other than (a) residential New 
York City buildings of less than 50 
units, (b) commercial New York City 
offi ce, institutional, or retail build-
ings of less than 100,000 square feet, 
and (c) New York City buildings in 
which the City of New York and/or 
any governmental entity (the head 
or majority of members of which are 
appointed by one or more offi cers 
of the City of New York) occupies 
50% or more of the rentable square 
footage). If the DBSWA applies, the 
purchaser is required to continue to 
employ the building’s employees for 
a period of ninety (90) days. With 
respect to unionized buildings, sell-
ers and purchasers should note that 
although the seller may have made 
all contributions required through the 
date of closing, retroactive assess-
ments may be assessed under the 
Taft-Hartley Act against the seller if 
it is subsequently determined that a 
union’s pension plan is underfunded. 
The seller can avoid such liability 
by having such potential obligations 
bonded.

With respect to Section 4.08, the 
parties should be aware that because 
service contracts are often informally 
drawn or provide for “automatic” 
renewal, it is sometimes diffi cult to 
determine whether they are transfer-

(d) to seller’s actual knowledge, there 
is no bankruptcy proceeding pending 
against any tenant, and (e) no leasing 
commissions are due or owing with 
respect to any of the leases. As to the 
last representation, because commis-
sions may be paid in installments that 
may extend to the post-closing period 
and because commissions may be-
come due with respect to future lease 
renewals, buyer may want to expand 
this representation to cover commis-
sions that will become payable in the 
future. On the other hand, because 
the purchaser generally has no liabil-
ity under the common law of New 
York State for future commissions 
(as of 2007), the seller may object to 
including such a representation. Both 
parties, however, should consider the 
possibility that commissions will be-
come payable after the closing date.

If there are a great many tenants 
or if there is a seller’s market, the 
seller may be unwilling to make such 
precise representations, particularly 
with respect to commercial leases. 
For example, the seller may refuse 
to make any representations at all 
concerning the leases, requiring the 
buyer to rely on its own review of the 
lease fi les and on estoppel certifi cates 
obtained from tenants; or it may in-
sist on qualifying its representations. 

For commercial buildings, pur-
chasers should consider negotiating 
for representations by seller that it 
has performed all “landlord’s work” 
required to be performed under the 
Leases and has paid all construction 
allowances owed tenants. If the seller 
will not make such representations, 
such issues can be covered through 
the estoppel certifi cates. Possible pur-
chaser additions to the list of seller 
lease representations are numerous, 
especially in a purchaser’s market. 

Because the parties initial the 
leases, the seller is relieved of the con-
sequences of a misrepresentation if 
the initialed lease provides informa-
tion contrary to the seller’s contract 
representation. 
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one of the most hotly negotiated 
contract issues. In a seller’s market, 
the seller may be unwilling to permit 
survival of any of the representations 
or may only agree to a shortened 
survival period of six (6) months or 
less. Where the seller does agree to 
survival of representations, there is 
typically a fl oor and a cap. The fl oor 
is to prevent litigation over minor 
matters. The cap is to limit the seller’s 
exposure. The fl oor and the cap are 
highly negotiable. 

The penultimate paragraph of 
Section 4.25 limits the phrase “to 
seller’s knowledge” to the actual 
knowledge of an identifi ed person. 
If the seller is a “mom and pop” 
entity, the limitation may not be ap-
propriate. But if the seller is a larger 
enterprise with many employees, it 
is prudent for the seller to identify a 
single person whose knowledge is at-
tributable to seller. The buyer should 
ask the questions necessary to assure 
it that the identifi ed person has the 
requisite knowledge. 

Section 5. Acknowledgments of 
Purchaser

In Section 5.01 the purchaser 
acknowledges that it has inspected 
the premises or has had opportu-
nity to inspect the premises, and 
will accept them “as is,” subject to 
Section 7 (violations), Section 8.01 
(destruction, damage or condemna-
tion), and Section 9.04 (replacement 
of personal property), and subject to 
reasonable use, wear, tear and natural 
deterioration between the contract 
signing and the closing. In Section 
5.02 the purchaser acknowledges that 
it is not relying on any representa-
tions not expressly set forth in the 
contract. If the purchaser is relying 
on the seller for any information that 
is not included in the form contract 
representations, the purchaser should 
consider expanding the list of seller 
representations. 

Section 4.21 contains the seller’s 
Patriot Act representation and Sec-
tion 5.01(f) contains the purchaser’s 
Patriot Act representation. The parties 
should not rely solely on the repre-
sentations contained in the contract 
to assure Patriot Act compliance, but 
should each, as a matter of course, 
check the Treasury Department’s list 
of Specifi cally Designated National 
and Blocked Persons to determine if 
the other party is a prohibited person. 

A representation has been added 
(Section 4.22) that, to seller’s knowl-
edge, there are no underground fuel 
tanks at the property. The purchaser 
should not rely entirely on the 
seller’s representation, which is only 
intended to fl ush out information 
within the seller’s actual knowledge, 
but should independently evaluate 
the need for an environmental review 
of the property. It is not uncommon 
for a seller to refuse to make any 
environmental representations or, at 
a minimum, to limit such representa-
tions to the seller’s actual knowledge. 
The seller will, of course, always have 
liability to government agencies hav-
ing jurisdiction if the property was 
contaminated or if contaminants were 
released from the property during 
the period that the seller owned the 
property. But the seller will generally 
resist giving the purchaser surviv-
ing environmental representations 
that create an independent obliga-
tion to the purchaser, because the 
purchaser’s instinct will be to fi nd 
other parties to share the cost of any 
environmental remediation.

Section 4.25 provides for the sur-
vival of some of the seller’s represen-
tations for a limited period of time, 
and survival is generally limited 
to those items that the purchaser 
cannot independently verify before 
the closing date. To the extent that 
the purchaser becomes aware, at the 
closing date, that seller’s representa-
tions are incorrect, the purchaser is 
precluded from making a claim for 
such misrepresentations. The survival 
of the seller’s representations is often 

resented to be free of liens other than 
Existing Mortgages (Section 4.12). 

Section 4.13 is a representation 
that the building’s incinerators and 
boilers are being operated in accor-
dance with law. The purchaser wants 
such a representation because, if the 
applicable permits have not been 
obtained by the seller, sooner or later 
the purchaser will have to obtain 
such permits and possibly have to 
replace or alter such equipment to 
obtain the permits. The purchaser 
may want to expand the representa-
tion to include building air condition-
ing equipment, which in New York 
City often requires an equipment use 
permit. Note again, however, that 
the seller in a seller’s market may 
be unwilling to give the buyer such 
representations and require the buyer 
to rely on its own due diligence. This 
would be an especially appropriate 
position to take if the purchaser has 
been given a due diligence period. 

The seller represents in Section 
4.14 that there are no assessments 
payable in annual installments that 
are liens. If there are assessments that 
will survive the closing, Section 12 of 
the contract provides for apportion-
ment of such assessments. Section 
4.14 is another example of a repre-
sentation that a seller, particularly in 
New York City, may want to delete, 
because the purchaser can obtain the 
information on-line from the City.

Section 4.15 provides that seller is 
not a foreign person. If the seller is a 
non-resident alien, Section 2.07 of the 
contract will control. 

In Section 4.19, the seller repre-
sents that the premises constitute one 
tax lot. If all or part of the property 
is erroneously included in another 
taxpayer’s tax lot, the purchaser will 
be unable to obtain fi nancing and the 
property will be subject to foreclosure 
if the other taxpayer defaults in pay-
ing taxes. Accordingly, the purchaser 
would generally require the seller 
to correct the tax lot description as a 
condition to closing. 
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Section 7.02 allows the seller 
to cancel the contract if the reason-
ably estimated cost of compliance 
with Section 7.01 would exceed the 
amount specifi ed in Schedule D. 

Section 7.03 expressly permits 
the seller not to comply with viola-
tions for which a tenant is respon-
sible. However, the purchaser is not 
required to accept tenant violations if 
its institutional lender objects. 

Outside New York City this entire 
section should be carefully examined 
in the light of local custom. 

Section 8. Destruction, Damage, 
Condemnation

The New York version of the 
Uniform Vendor and Purchaser Risk 
Act provides that the risk of loss 
between the date of the contract and 
the closing will be on the seller unless 
purchaser has taken possession of 
the property. The Committee believes 
that incorporating the statute by 
reference is not adequate for either 
party. Accordingly, Section 8 contains 
the following formula: if the damage 
does not (a) exceed an amount nego-
tiated by the parties, as determined 
by an engineer selected by seller and 
reasonably satisfactory to purchaser, 
(b) adversely affect the lobby, build-
ing-wide systems or common areas 
and the continued operation of the 
undamaged portion of the building, 
and (c) give rise to rent abatement or 
termination rights of tenants under 
leases covering more than a speci-
fi ed portion (to be negotiated by the 
parties) of the rentable square feet, 
purchaser may not terminate the 
contract because of the damages, but 
seller will assign to purchaser seller’s 
interest in the insurance proceeds 
(less any amounts spent by seller to 
comply with law, to safeguard the 
premises or for emergency repairs). 
Before agreeing to this provision, the 
purchaser needs to determine the size 
of the insurance policy’s deductible. 

Under Section 6.03 the purchaser 
agrees to accept vacancies not wrong-
fully caused by the seller. The seller 
is prohibited from granting rent 
concessions for periods following the 
closing. Purchasers sometimes seek 
to include a provision in this section 
that would prohibit the seller from 
applying the security deposit against 
unpaid obligations of a tenant unless 
the tenant has vacated the premises, 
thus protecting the purchaser from 
inheriting a situation in which a de-
linquent tenant is in possession with 
no security or a depleted security 
deposit. 

Section 7. Building Code 
Violations

Section 7.01 requires the seller to 
remove violations of law, including 
violations of building codes and fi re 
codes, which were issued prior to 
the contract date and municipal liens 
that attached prior to the closing. The 
purchaser may want to expand this to 
violations issued prior to the closing, 
but New York sellers customarily 
refuse to accept this change for fear 
that the purchaser’s inquiries may 
lead to new violations being placed 
on the premises between the contract 
signing and the closing. Outside New 
York City the appropriate code refer-
ences should be substituted. If the 
seller fails to comply, it must pay the 
purchaser at the closing the reason-
ably estimated unpaid cost of remov-
al or compliance, but the purchaser 
is required to accept title subject to 
such violations and liens unless its 
institutional lender reasonably objects 
or, in the case of a multiple dwelling, 
if the violation would cause rent to be 
unrecoverable or to be grounds for al-
lowing tenants to withhold rent. Out-
side New York City, the latter clauses 
should be deleted or the appropri-
ate statutory references should be 
substituted. Both parties should note 
that there is no mechanism provided 
to resolve a dispute as to the “reason-
ably estimated” cost. 

Section 6. Seller’s Obligations as 
to Leases

Section 6 sets out the seller’s 
obligations as to leases between the 
contract signing and the closing. This 
is one of the most important sections 
of the contract, because it deals with 
an essential part of the business trans-
action. The form assumes that the 
purchaser is relying on the current 
rent roll and, accordingly, provides in 
Section 6.01 that the seller may not, 
without the purchaser’s prior writ-
ten consent, amend, renew or extend 
any existing lease, grant a lease to an 
occupant who does not have a lease, 
consent to an assignment or sublet-
ting, or terminate a lease or tenancy 
(except for the tenant’s default). The 
purchaser is required to be reason-
able in granting or withholding its 
consent, a provision that a purchaser 
may want to delete or modify in ap-
propriate circumstances. 

Section 6.02 deals with new 
leases. Before entering into a new 
lease, the seller is required to notify 
the purchaser of the identity of the 
proposed tenant, together with (a) 
either a copy of the proposed lease 
or a summary of its terms and (b) a 
description of any brokerage com-
mission payable. This information 
should contain all the business terms 
of the proposed deal. If the purchaser 
objects, the seller may not enter into 
the lease, but the purchaser must pay 
the seller at the closing the benefi t of 
his or her bargain: the proposed rent 
less the seller’s reletting expenses, 
prorated over the term of the lease 
and apportioned as of the closing 
date. The time for the purchaser to act 
is limited to seven (7) business days 
after receipt of purchaser’s notice. 
If the purchaser does not object, the 
seller may enter into the proposed 
lease and the prorated reletting 
expenses are to be apportioned at the 
closing. Where the contract period is 
short or the purchaser wants a vacant 
building, the purchaser may insist on 
the right to disapprove new leases 
without paying the seller for its lost 
income. 
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building’s tenants in the form of 
Schedule F. The seller’s attorney 
will prepare the form of estoppel 
certifi cate attached to the contract. 
Estoppel certifi cates are generally 
only required with respect to com-
mercial tenants, and not with respect 
to tenants of multi-family residences. 
Whether estoppel letters will be re-
quired from 100% of the commercial 
tenants is negotiable, but the pur-
chaser should ensure that estoppels 
are obtained from the key commercial 
tenants (whose names will be listed 
in subparagraph (r)). 

Section 10.01(k) should be modi-
fi ed to conform to local custom as 
to payment of transfer taxes and, if 
the city or county imposes a transfer 
tax on the purchaser as the primary 
obligor, to provide for purchaser pay-
ment of any transfer taxes imposed 
by statute on the purchaser as the 
primary obligor. 

One of the closing documents 
to be delivered by seller is an as-
signment of all leases, which must 
include an indemnifi cation by seller 
of claims by tenants with respect to 
any failure by seller to perform its 
obligations under the leases prior to 
the closing date. Not all sellers will be 
willing to give such an indemnity. 

Section 10 essentially provides a 
list of the documents to be provided 
by the seller at the closing. The list 
will vary with the circumstances, 
and the purchaser may want to add 
to the list. Common additions might 
include a requirement that seller 
deliver a bill of sale for personal 
property, and mortgagee approvals of 
any new leases if purchaser is acquir-
ing the property subject to Existing 
Mortgages. 

Section 10.02 requires seller to 
notify unions with contracts affecting 
the premises of the sale and the name 
and address of the purchaser. Seller’s 
failure to do so will result in continu-
ation of liability under the union con-
tracts after the closing date through 
the date the union receives notice. 

new ones, unless they are terminable 
without penalty on no more than 
thirty (30) days’ notice. In appropri-
ate cases the purchaser may want 
to delete the last clause to make the 
prohibition absolute, or may even al-
low the seller more freedom. Section 
9.03 requires the seller to maintain the 
insurance referred to in Schedule G 
until the closing. This is particularly 
critical if the purchaser is investing 
signifi cant sums in its due diligence 
and pre-closing activities, because the 
purchaser will want assurance that if 
there is a casualty, there will be avail-
able suffi cient insurance proceeds for 
restoration (this assumes, of course, 
that the purchaser has reviewed and 
approved the property’s insurance 
program). 

Section 9.04 prohibits removal of 
personal property unless replaced by 
similar items of at least equal quality. 
If there are unique items involved, 
the purchaser may want to modify 
the clause. Section 9.05 prohibits 
settlement of real estate tax protests 
for periods which may affect the pur-
chaser without the reasonable con-
sent of the purchaser. Section 9.06 re-
quires the seller to give the purchaser 
reasonable access to the premises, the 
leases and other documents before 
the closing. Section 9.07 obligates 
the seller to operate the premises in 
substantially the same manner as on 
the date of the contract. The pur-
chaser should consider whether other 
covenants would be appropriate. 

Section 10. Seller’s Closing 
Obligations

Section 10 lists the usual docu-
ments to be delivered by the seller at 
the closing, including deed, leases, 
a check or credit for the security 
deposits or an assignment of security 
deposits, etc. Outside New York City: 
the description of the deed in Section 
10.01(a) must be modifi ed to provide 
for the customary form. 

In addition, seller is obligated 
to deliver estoppel letters from the 

If the damage (i) exceeds the 
amount negotiated by the parties or 
(ii) affects the lobby, building-wide 
systems or common areas or the 
continued operation of the building, 
or (iii) gives rise to rent abatement or 
termination rights of tenants under 
leases covering more than the portion 
of rentable square feet negotiated by 
the parties, purchaser may elect to 
terminate the contract. 

Section 8 also covers condemna-
tion by providing that purchaser 
may terminate the contract or elect to 
close title and receive an assignment 
of seller’s right to the condemnation 
award, if a condemnation proceeding 
is instituted that affects all or any part 
of the property. The Committee does 
not propose a formula for determin-
ing when a taking is substantial or in-
substantial because in New York City, 
partial takings are rare, although not 
unheard of (especially with respect 
to subway construction). Outside 
New York City, and perhaps even 
in boroughs other than Manhattan, 
the parties may want to defi ne what 
constitutes a substantial taking, bear-
ing in mind that a taking of all or any 
part of a building is usually (unless 
the purchaser intends to demolish) 
deemed substantial, and that a taking 
of a portion of the land may be sub-
stantial or insubstantial depending 
on whether parking is critical to the 
use of the premises, how much land 
is taken (and possibly its location), 
and the purchaser’s plans for future 
development of the property. 

Section 9. Seller’s Covenants
Section 9 contains the usual affi r-

mative and negative covenants of the 
seller covering the period between 
the contract signing and the closing 
(in addition to those relating to leases 
set out in Section 6). Section 9.01 
provides that if purchaser is acquir-
ing subject to an Existing Mortgage, 
the seller may not amend or prepay 
the mortgage and must make the 
required payments. Section 9.02 pro-
hibits the seller from modifying exist-
ing service contracts or entering into 
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ing for periods prior to the closing. 
Again, reasonable expenses of collec-
tion are deductible and the obligation 
survives the closing. 

Section 13. Objections to Title 
and Seller’s Obligations

Section 13.01 requires the pur-
chaser to promptly order an exami-
nation of title and furnish a copy of 
the title report to the seller’s attorney 
upon receipt. It does not require the 
purchaser to specify its objections or 
otherwise waive them. Some sellers 
will require a waiver if the purchaser 
fails to raise objections within a speci-
fi ed period. The Committee elected 
not to follow that route because it 
was felt to unfairly penalize purchas-
ers whose attorneys fail to give notice 
of objections. However, if there is a 
long contract period, the seller may 
insist on such a provision. The seller 
is entitled to reasonable adjourn-
ments of up to sixty (60) days to cure 
defects, except that the time period is 
shortened if purchaser’s loan com-
mitment expires earlier. 

Section 13.02 provides that if 
the seller is unable to convey title 
in accordance with the contract, the 
purchaser may accept title never-
theless, without credit against the 
monies payable at the closing. If the 
purchaser does not elect to close, it 
may terminate the contract, in which 
event the sole liability of the seller is 
to refund the downpayment, without 
interest, and pay purchaser’s costs 
of title examination and survey. The 
seller is not permitted to refuse to 
pay off mortgages or other liens, of 
which seller has actual knowledge, 
which can be satisfi ed or discharged 
by payment of a sum certain (other 
than Existing Mortgages, which are 
permitted exceptions). 

Section 13.03 allows the seller to 
use the purchase price to pay taxes, 
liens and encumbrances if the seller 
provides offi cial bills showing the 
amount due, and requires the pur-
chaser to provide separate checks for 

tion (g) to administrative charges on 
security deposits should be deleted if 
inapplicable. Outside New York City: 
(i) the description of taxes and other 
charges in subsection 12.01(c) should 
be modifi ed as appropriate; and (ii) 
the reference in subsection (h) to 
dues to rent stabilization associations 
should be deleted. 

The seller should consider 
whether leasing commissions, con-
struction allowances, or other prepaid 
expenses should be added to the list 
of apportioned expenses. 

Section 12 provides for tempo-
rary apportionment of taxes if the 
tax rate has not been fi xed before the 
closing, with recomputation after it 
has been fi xed. Installments of special 
assessments allocable to the period 
after the closing are the purchaser’s 
expense. If an assessment is listed on 
Schedule D, Section 12.01(k) calls for 
apportionment.

The obligation to correct errors in 
computation survives the closing.

Section 12.02 requires rent ar-
rears received after the closing to 
be applied in the following order of 
priority: (i) to the month preceding 
the closing month; (ii) to the closing 
month; (iii) to the months following 
the closing month; and (iv) to the 
other months preceding the closing 
month. This provision is subject to 
negotiation. Purchasers sometimes 
omit the fourth category on the 
grounds that the seller had its op-
portunity to collect and should not 
benefi t from the purchaser’s success 
in collection after the closing and that 
the purchaser’s obligation should 
be discharged after collection of one 
month’s arrears. Reasonable expenses 
of collection are deductible. Obvi-
ously, this obligation survives the 
closing. 

Section 12.03, which is not appli-
cable to residential property, covers 
percentage rent, escalation charges 
and other charges, some of which will 
usually become due after the clos-

Section 11. Purchaser’s Closing 
Obligations

Section 11 requires the purchaser 
to, among other things, deliver at 
the Closing the required checks in 
payment of the purchase price; the 
purchase money note and mortgage, 
if any; an indemnifi cation agreement 
as to the transferred security deposits; 
an indemnifi cation agreement with 
respect to obligations under union 
contracts; an agreement assuming the 
seller’s obligations under the tenant 
leases and related subordination, 
non-disturbance, and attornment 
agreements, an agreement assum-
ing seller’s obligations for brokerage 
commissions with respect to leases 
made prior to closing if such bro-
kerage obligations are disclosed in 
Schedule E; and a certifi cate confi rm-
ing the continued accuracy of seller’s 
representations (subject to the sur-
vival limitations set out in Section 5 
of the contract). The purchaser is also 
required to sign transfer tax returns. 

If the seller is assigning service 
contracts to the purchaser, the seller 
should add to the list of purchaser 
documents an assumption of the 
seller’s obligations under the Service 
Contracts. 

Section 12. Apportionments
Section 12.01 provides for appor-

tionment as of the close of business of 
the day prior to the closing (in other 
words, the purchaser is treated as 
owner of the property on the day of 
closing) of prepaid rents and addi-
tional rents, other revenues, interest 
on Existing Mortgages if purchaser is 
acquiring the premises subject to such 
mortgage(s), real estate taxes, water 
charges, sewer rents, wages and ben-
efi ts of continuing employees, fuel 
(at the current price), charges under 
transferred service contracts, admin-
istrative charges on tenant security 
deposits, dues to rent stabilization 
associations if the property is resi-
dential and subject to rent regulation, 
reletting expenses, and senior citizen 
exemptions. The reference in subsec-
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Section 17. Due Diligence Period
The Committee elected to include 

a due diligence clause in the model 
contract, although in some markets 
at some times, inclusion of a due 
diligence period is not customary. 
The number of days in which the 
purchaser must complete its due dili-
gence investigation must be inserted 
in Section 17.01. Section 17.02 pro-
vides that the purchaser must give 
notice of termination on or before the 
last day of the due diligence period. 
The scope of the due diligence will 
depend on the nature and location 
of the property. For example, multi-
tenant residential property in New 
York City requires signifi cant due 
diligence to determine if the tenants 
are paying legal rents. Local Law 11 
compliance (façade inspection) is also 
a signifi cant issue in New York City. 
Suburban and rural properties tend 
to generate greater concerns about 
environmental contamination than 
New York City properties. 

In giving notice of termination, 
purchaser’s attorney must take into 
account the notice periods set out in 
Section 15. The length of the due dili-
gence period will depend on the size 
and use of the property, the nature 
of the property, and the availability 
of environmental investigators and 
engineers. Purchasers should note 
that all institutional lenders require 
environmental and engineering 
reports from their approved list of 
consultants.

In the model form, the purchas-
er’s right to terminate is limited to 
those instances in which the environ-
mental and/or engineering inspec-
tions are unsatisfactory to the pur-
chaser. It is not unusual to see a due 
diligence clause give the purchaser a 
right to terminate if the purchaser is 
dissatisfi ed with any matter relating 
to the property, but the Committee 
elected to limit the purchaser’s due 
diligence right to engineering and 
environmental matters. The seller 

Section 14. Broker
Section 14 contains mutual rep-

resentations and indemnities by the 
seller and the purchaser that either 
(i) the broker identifi ed in the con-
tract brought about the sale or (ii) no 
broker is entitled to commission. The 
party responsible to pay the commis-
sion is designated. These obligations 
survive the closing. 

Seller’s counsel should note that 
sellers are sometimes reluctant to give 
such a representation because of the 
number of cold calls received by the 
seller that can’t be tracked. In such a 
situation the seller is truly relying on 
the purchaser to identify the brokers 
with whom the purchaser has dealt, 
and the seller will limit its obligation 
to an indemnifi cation of the purchas-
er for claims made by brokers with 
whom the seller, but not the buyer, 
has dealt.

Section 15. Notices
Section 15 provides for notices 

to be delivered personally or sent 
by prepaid certifi ed mail, nationally 
recognized overnight courier, or fac-
simile transmission, addressed as set 
forth in Schedule D. 

Section 15.01 also authorizes the 
attorneys to give notices on behalf of 
their clients. Although the Committee 
elected to permit notices to be given 
by facsimile transmission, some at-
torneys eliminate fax transmissions as 
a mode of notice because of concerns 
that faxes will become lost in inter-
offi ce mail. 

Section 16. Limitation on 
Survival of Representations, etc.

Section 16 provides that no rep-
resentations, warranties, covenants 
or other obligations of the seller shall 
survive the closing, except as other-
wise provided (see Sections 4 and 5). 

such payment upon reasonable re-
quest made in advance. If the charg-
es, liens or encumbrances impair 
title, the seller may deposit funds or 
other assurances with the purchaser’s 
title insurance company to pay such 
charges, liens and encumbrances. The 
purchaser must accept such insur-
ance, in lieu of discharge of such 
charges, liens and encumbrances at 
closing, unless its institutional lender 
reasonably objects. 

Section 13.04 provides that the 
seller’s sole remedy for the purchas-
er’s default is to retain the downpay-
ment as liquidated damages. Section 
13.05 gives purchaser the right to spe-
cifi c performance or damages if seller 
willfully defaults. In a seller’s market, 
the seller is likely to limit the pur-
chaser’s remedy on a seller default 
to recovery of its down payment. 
Sellers take this position in order 
to prevent a defaulting buyer from 
initiating frivolous litigation to tie 
up the property by claiming a seller 
default. Such a position, of course, ef-
fectively prevents a legitimate buyer 
from obtaining a remedy for a seller 
default. The form attempts to bridge 
the gap by allowing the purchaser to 
obtain either specifi c performance or 
damages if the seller willfully de-
faults. Section 13.05 should be read 
in conjunction with Section 13.07, 
which provides that if the purchaser 
has grounds for refusing to close 
(for example, by reason of seller’s 
default), the seller’s sole liability is 
to refund the downpayment and to 
reimburse the purchaser for the cost 
of updating the existing survey (or 
the cost of a new survey) and depart-
mental searches. The seller’s liability 
is similarly limited if either seller or 
purchaser terminate the contract for 
reasons permitted by the contract 
pursuant to a provision that specifi -
cally refers to Section 13.07.

Section 13.06 grants the pur-
chaser a vendee’s lien against the 
premises for the amount of the down  
payment. 
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Schedule E, the Rent Schedule, 
is to be attached. A format was not 
prescribed because this schedule will 
often be prepared by the manag-
ing agent, perhaps from a computer 
print-out, or by the seller. Ideally, it 
should contain all the material terms 
of the leases and tenancies, such as 
the names of each tenant, annual base 
rentals, security deposits, renewal 
options (sometimes), termination 
options, and rights of fi rst refusal to 
lease or buy. 
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Section 1031 like-kind exchange, Sec-
tion 18.01(b) will become applicable. 
If the purchaser intends to form a 
new entity to take title, the purchaser 
should request a modifi cation to Sec-
tion 18.01(a) to permit assignment of 
the contract to an entity controlled by 
purchaser. 

Schedules
The description of the premises 

(Schedule A) is to be attached sepa-
rately, preferably by photocopying 
the title insurance policy description 
and adding the tax map designation 
(to eliminate typographical errors 
and proofreading). The title insur-
ance description rather than the deed 
description should be used because 
the title company has insured only 
the title policy description. 

Schedule B lists the usual permit-
ted exceptions. Paragraph 1 assumes 
a continuation of the present use by 
the purchaser. Paragraph 6 requires 
acceptance of out-of-date or irrele-
vant liens on personalty. The existing 
survey should be described at the end 
of Paragraph 10. Additional permit-
ted exceptions from the seller’s title 
insurance policy should be added, 
beginning with a new Paragraph 11.

Schedule C sets out the purchase 
price. 

Schedule D is to be fi lled in as 
applicable. Any additional schedules 
or riders should be referred to in the 
body of the contract. 

is required to cooperate with pur-
chaser’s due diligence inspection, but 
the purchaser does not have the right 
to conduct a Phase II environmental 
investigation without the consent of 
seller. Phase II investigations gener-
ally involve invasive testing and are 
rarely obtained absent specifi c envi-
ronmental concerns. The purchaser 
is required to deliver copies of all 
reports to the seller. Sellers should be 
aware that if an environmental inves-
tigation discloses any contamination, 
all parties with knowledge (including 
the consultant who performed the 
environmental testing) are required 
to report the contamination to the ap-
propriate authorities.

Under Section 17.04 the Pur-
chaser indemnifi es the seller from 
all loss caused by the due diligence 
inspection. The indemnity only 
covers damage caused by the inspec-
tion itself, and not environmental 
liabilities arising from the disclosure 
of the existence of environmental 
contamination. 

Section 17 makes time of the 
essence with respect to purchaser’s 
actions. Accordingly, the purchaser 
must terminate within the prescribed 
time period.

Section 18. Miscellaneous
Section 18 contains the usual mis-

cellaneous provisions. Assignment by 
the purchaser is prohibited. If either 
seller or purchaser is involved in a 
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strata studies relating to the Premises 
in Seller’s possession, whether or 
not stored, managed or contained on 
computer software or hardware; (vi) 
all operating manuals and books, data 
and records regarding the Premises 
and its component systems in Seller’s 
possession; (vii) all licenses, permits, 
certifi cates of occupancy and other 
approvals issued by any state, fed-
eral or local authority relating to the 
use, maintenance or operation of the 
Premises or the fi xtures, machinery or 
equipment included in this sale to the 
extent that they may be transferred 
or assigned; (viii) all warranties or 
guaranties, if any, applicable to the 
Premises, to the extent such warran-
ties or guaranties are assignable; (ix) 
all tradenames, trademarks, service-
marks, logos, copyrights and good 

in and to the Land and Building (col-
lectively, the “Premises”). For pur-
poses of this contract, “appurtenanc-
es” shall include all right, title and 
interest of Seller, if any, in and to (i) 
streets, easements, rights-of-way and 
vehicle parking rights used in connec-
tion with the Premises; (ii) any strips 
or gores of land between the Land 
and abutting or adjacent properties; 
(iii) the leases, licenses and occupancy 
agreements for space in the Build-
ing, and all guarantees thereof, as 
shown on Schedule E attached hereto 
and any leases entered into by Seller 
between the date of this contract and 
the Closing (as hereinafter defi ned); 
(iv) the Service Contracts (as hereinaf-
ter defi ned); (v) plans, specifi cations, 
architectural and engineering draw-
ings, prints, surveys, soil and sub-

Section 1. Sale of Premises and 
Acceptable Title

§1.01. Seller shall sell to Pur-
chaser, and Purchaser shall purchase 
from Seller, at the price and upon the 
terms and conditions set forth in this 
contract: (a) the parcel of land more 
particularly described in Schedule 
A attached hereto (“Land”); (b) all 
buildings and improvements situated 
on the Land (collectively, “Building”); 
(c) all right, title and interest of Seller, 
if any, in and to the land lying in the 
bed of any street or highway in front 
of or adjoining the Land to the center 
line thereof and to any unpaid award 
for any taking by condemnation or 
any damage to the Land by reason 
of a change of grade of any street or 
highway; and (d) the appurtenances 
and all the estate and rights of Seller 

CONTRACT OF SALE–OFFICE, COMMERCIAL AND MULTI-FAMILY RESIDENTIAL PREMISES. This form was origi-
nally prepared by the Committee on Real Property Law of the Association of the Bar of the City of New York, and is re-
printed with permission. This form may have been altered by the user and any such alterations may not be apparent. To 
view or download the original unaltered text of this form and an introduction to this form, visit the Real Estate Forms 
site at the Reports/Publications/ Forms link at www.nycbar.org. The form is also available on the New York State Bar 
Association’s Residential Real Estate Forms—Powered by HotDocs© (see ad on p. 63 in this issue, call 1-800-582-2452, or go to 
www.nysba.org/pubs).

Contract of Sale–Offi ce, Commercial and Multi-Family 
Residential Premises

Between

________________________________________ (“Seller”)

and

___________________________________________ (“Purchaser”)

dated _____________

Premises:

Street Address:  

City or Town:  

County:  

State:  New York

Contract of Sale—Offi ce, Commercial and Multi-Family Residential Premises
CONTRACT OF SALE (“Contract”) dated _______________ between ___________________________ (“Seller”) and 

_____________________________ (“Purchaser”).

Seller and Purchaser hereby covenant and agree as follows:
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with each other in an effort expedi-
tiously to procure such consent, but 
neither shall be obligated to make any 
payment to obtain such consent. If 
such Mortgagee(s) shall fail or refuse 
to grant such consent in writing on 
or before the closing date specifi ed in 
Schedule D or shall require as a condi-
tion of the granting of such consent (i) 
that additional consideration be paid 
to the Mortgagee(s) and neither Seller 
nor Purchaser is willing to pay such 
additional consideration or (ii) that 
the terms of the Existing Mortgage(s) 
be changed and Purchaser is unwill-
ing to accept such change(s), then 
unless Seller and Purchaser mutually 
agree to extend such date or other-
wise modify the terms of this contract, 
either Purchaser or Seller may termi-
nate this contract by notice given to 
the other party within fi ve business 
days after notice of such Mortgagee’s 
decision. If either Purchaser or Seller 
terminates this contract pursuant to 
this §2.03(b), such termination shall be 
subject to the provisions of §13.07.

§2.04. Even if Schedule C does 
not provide for the acceptance of title 
by Purchaser subject to one or more 
Existing Mortgages, Seller shall, upon 
request of Purchaser, use commer-
cially reasonable efforts to cause the 
holder(s) of the existing mortgage(s) 
encumbering the Premises to assign 
it (them) to Purchaser’s lender at 
Closing, and to deliver to Purchaser’s 
lender the original mortgage(s) and 
the original promissory note(s) se-
cured thereby and Purchaser shall pay 
any and all costs in connection there-
with. The amount paid by Purchaser 
(or its lender) to the holder(s) of such 
existing mortgage(s) as payment for 
the assignment of such mortgage(s) 
shall be deemed a payment on ac-
count of the Purchase Price.

§2.05. If Schedule C provides for 
payment of a portion of the Purchase 
Price by execution and delivery to 
Seller of a note secured by a purchase 
money mortgage (“Purchase Money 
Mortgage”), such note and Purchase 
Money Mortgage shall be substan-
tially in the forms attached hereto as 
Schedule K. At the Closing, Purchaser 

which is a member of the New York 
Clearing House Association, or (b) of-
fi cial bank checks drawn by any such 
banking institution, except that uncer-
tifi ed checks of Purchaser payable to 
the order of Seller up to the amount 
of $2,500 shall be acceptable for sums 
payable to Seller at the Closing, or 
(c) with respect to the portion of the 
Purchase Price payable at the Closing, 
at Seller’s election, by wire transfer of 
immediately available federal funds 
to an account designated by Seller not 
less than three business days prior to 
the Closing.

§2.03. If Schedule C provides 
for the acceptance of title by Pur-
chaser subject to one or more existing 
mortgages (collectively, “Existing 
Mortgage(s)”), the amounts specifi ed 
in Schedule C with reference thereto 
may be approximate and the follow-
ing shall apply:

(i) If at the Closing the aggre-
gate principal amount of the Existing 
Mortgage(s), as reduced by payments 
required thereunder prior to the Clos-
ing, is less than the aggregate amount 
of the Existing Mortgage(s) as speci-
fi ed in Schedule C, the difference shall 
be added to the monies payable by 
Purchaser at the Closing, unless other-
wise expressly provided herein.

(ii) If any of the documents 
constituting the Existing Mortgage(s) 
or the note(s) secured thereby prohib-
its or restricts the conveyance of the 
Premises or any part thereof without 
the prior consent of the holder or 
holders thereof (“Mortgagee(s)”) or 
confers upon the Mortgagee(s) the 
right to accelerate payment of the in-
debtedness or to change the terms of 
the Existing Mortgage(s) if a convey-
ance is made without consent of the 
Mortgagee(s), Seller shall notify such 
Mortgagee(s) of the proposed convey-
ance to Purchaser within 10 days after 
execution and delivery of this con-
tract, requesting the consent of such 
Mortgagee(s) thereto. Seller and Pur-
chaser shall furnish the Mortgagee(s) 
with such information as may reason-
ably be required in connection with 
such request and shall otherwise 
cooperate with such Mortgagee(s) and 

will relating to or used in connection 
with the operation of the Premises 
and (x) air rights and development 
rights. This sale also includes all trade 
fi xtures and all equipment, machinery, 
materials, supplies and other personal 
property attached or appurtenant to 
the Building or located at and used in 
the operation or maintenance of the 
Land or Building to the extent same 
are owned by Seller or any affi liate of 
Seller (the “Personal Property”). The 
street address of the Premises is set 
forth on Schedule D attached hereto.

§1.02. Seller shall convey and 
Purchaser shall accept fee simple title 
to the Premises in accordance with the 
terms of this contract, subject only to: 
(a) the matters set forth in Schedule B 
attached hereto (collectively, “Permit-
ted Exceptions”); and (b) such other 
matters as the title insurer specifi ed 
in Schedule D attached hereto (or if 
none is so specifi ed, then any title 
insurer licensed to do business by the 
State of New York) shall be willing to 
omit as exceptions to coverage or to 
except with insurance against collec-
tion out of or enforcement against the 
Premises.

Section 2. Purchase Price, 
Acceptable Funds, Existing 
Mortgages, Purchase Money 
Mortgage, Escrow of 
Downpayment and Foreign 
Persons

§2.01. Purchaser shall pay Seller 
the purchase price (“Purchase Price”) 
set forth in Schedule C attached here-
to, subject to the terms and conditions 
of this contract. Seller and Purchaser 
acknowledge that no portion of the 
Purchase Price is allocated to the 
Personal Property, if any, transferred 
pursuant to this contract.

§2.02. Except for the downpay-
ment (hereinafter defi ned), all monies 
payable under this contract, unless 
otherwise specifi ed in this contract, 
shall be paid by (a) certifi ed checks 
of Purchaser or any person making a 
loan to Purchaser drawn on any bank 
or trust company having a banking 
offi ce in the City of New York and 
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(D) the misapplication or the mis-
appropriation of insurance proceeds 
or condemnation awards;

(E) mortgagor’s failure to pay 
real estate taxes, water charges or 
sewer rents (except to the extent that 
sums suffi cient to pay such amounts 
have been deposited in escrow with 
mortgagee pursuant to the terms 
hereof) but only to the extent that the 
mortgaged premises generates suf-
fi cient income to pay the same when 
due;

(F) any act of intentional waste 
or arson by mortgagor, or any offi cer, 
director, member or general partner 
of mortgagor;

(G) subject to the rights of the 
holder of any superior mortgage, 
mortgagor’s failure following any 
event of default to deliver to mort-
gagee on demand all rents and other 
income and books and records relat-
ing to the mortgaged premises;

(H) damage to the mortgaged 
premises arising from the intentional 
misconduct or gross negligence of 
mortgagor, or any offi cer, direc-
tor, member or general partner of 
mortgagor.”

(iii) “In addition to performing its 
obligations under Section 274-a of the 
Real Property Law, the mortgagee, if 
other than one of the institutions list-
ed in Section 274-a, agrees that, within 
10 days after written request by the 
mortgagor, but not more than twice 
during any period of 12 consecutive 
months, it will execute, acknowledge 
and deliver without charge a certifi -
cate of reduction in recordable form 
(a) certifying as to (1) the then unpaid 
principal balance of the indebted-
ness secured hereby, (2) the maturity 
date thereof, (3) the rate of interest, 
(4) the last date to which interest 
has been paid and (5) the amount 
of any escrow deposits then held by 
the mortgagee, and (b) stating, to the 
actual knowledge of the mortgagee, 
whether there are any alleged defaults 
hereunder and, if so, specifying the 
nature thereof.”

(c) The Purchase Money Mort-
gage shall contain the following ad-
ditional provisions:

(i) “The mortgagor or any owner 
of the mortgaged premises shall have 
the right to prepay the entire unpaid 
indebtedness secured by this mort-
gage, together with accrued interest, 
but without penalty, at any time on 
or after [insert the day following the last 
day of the fi scal year of the mortgagee in 
which the Closing occurs or, if a Prepay-
ment Date is specifi ed in Schedule D, the 
specifi ed Prepayment Date], on not less 
than 10 days’ written notice to the 
holder hereof.”

(ii) “Notwithstanding anything 
to the contrary contained herein, the 
obligation of the mortgagor for the 
payment of the indebtedness and for 
the performance of the terms, cove-
nants and conditions contained herein 
and in the note secured hereby is 
limited solely to recourse against the 
property secured by this mortgage, 
and in no event shall the mortgagor 
or any principal of the mortgagor, 
disclosed or undisclosed, be person-
ally liable for any breach of or default 
under the note or this mortgage or 
for any defi ciency resulting from or 
through any proceedings to foreclose 
this mortgage, nor shall any defi -
ciency judgment, money judgment or 
other personal judgment be sought or 
entered against the mortgagor or any 
principal of the mortgagor, disclosed 
or undisclosed, but the foregoing shall 
not adversely affect the lien of this 
mortgage or the mortgagee’s right 
of foreclosure. Notwithstanding the 
provisions of this subparagraph (ii), 
mortgagor shall be personally liable 
to mortgagee for losses due to:

(A) fraud or intentional or willful 
misrepresentation;

(B) mortgagor’s misapplication 
or misappropriation of rents or other 
income received by mortgagor after 
the occurrence of an event of default;

(C) mortgagor’s misapplication 
or misappropriation of tenant security 
deposits or rents collected more than 
(1) month in advance;

shall pay the mortgage recording tax 
and recording fees therefor, the fi ling 
fees for any fi nancing statements 
delivered in connection therewith 
and the fees of Seller’s attorney for 
preparing the note and Purchase 
Money Mortgage (to the extent 
such attorneys’ fees do not exceed 
$___________).

(b) If Schedule C provides for the 
acceptance of title by Purchaser sub-
ject to Existing Mortgage(s) prior in 
lien to the Purchase Money Mortgage, 
the Purchase Money Mortgage shall 
provide that it is subject and subor-
dinate to the lien(s) of the Existing 
Mortgage(s) and shall be subject and 
subordinate to any extensions, modi-
fi cations, renewals, consolidations, 
substitutions or replacements thereof 
(collectively, “Refi nancing” or “Re-
fi nanced Mortgage”), provided that 
(i) the rate of interest payable under 
a Refi nanced Mortgage shall not be 
greater than that specifi ed in Schedule 
D as the Maximum Interest Rate or, if 
no Maximum Interest Rate is specifi ed 
in Schedule D, shall not be greater 
than the rate of interest that was pay-
able on the refi nanced indebtedness 
immediately prior to such Refi nanc-
ing, and (ii) if the principal amount 
of the Refi nanced Mortgage plus the 
principal amount of other Existing 
Mortgage(s), if any, remaining after 
placement of a Refi nanced Mortgage 
exceeds the amount of principal ow-
ing and unpaid on all mortgages on 
the Premises superior to the Purchase 
Money Mortgage immediately prior 
to the Refi nancing, an amount equal 
to the excess shall be paid at the clos-
ing of the Refi nancing to the holder 
of the Purchase Money Mortgage, 
without prepayment premium or 
other charge, in reduction of principal 
payments due thereunder in inverse 
order of maturity. The Purchase 
Money Mortgage shall further pro-
vide that the holder thereof shall, on 
demand and without charge therefor, 
execute, acknowledge and deliver any 
agreement or agreements reasonably 
required by the mortgagor to confi rm 
such subordination.
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(c) Escrowee has acknowledged 
agreement to these provisions by 
signing in the place indicated on the 
signature page of this contract.

(d) If Escrowee is Seller’s at-
torney, Escrowee or any member of 
its fi rm shall be permitted to act as 
counsel for Seller in any dispute as to 
the disbursement of the Downpay-
ment or any other dispute between 
the parties whether or not Escrowee 
is in possession of the Downpayment 
and continues to act as Escrowee.

(e) Escrowee may act or refrain 
from acting in respect of any matter 
referred to in this §2.06 in full reliance 
upon, and with the advice of, counsel 
which may be selected by it (includ-
ing any member of its fi rm) and shall 
be fully protected in so acting or re-
fraining from action upon the advice 
of such counsel.

§2.07. If Seller is a “foreign per-
son,” as defi ned in Internal Revenue 
Code Section 1445 and regulations 
issued thereunder (collectively, the 
“Code Withholding Section”), or if 
Seller fails to deliver the certifi ca-
tion of non-foreign status required 
under §10.01(k), or if Purchaser is not 
entitled under the Code Withholding 
Section to rely on such certifi cation, 
Purchaser shall deduct and withhold 
from the Purchase Price a sum equal 
to ten percent (10%) thereof and shall 
at Closing remit the withheld amount 
with Forms 8288 and 8288A (or any 
successor forms) to the Internal 
Revenue Service; and if the cash bal-
ance of the Purchase Price payable to 
Seller at the Closing after deduction 
of net adjustments, apportionments 
and credits (if any) to be made or al-
lowed in favor of Seller at the Closing 
as herein provided is less than ten 
percent (10%) of the Purchase Price, 
Purchaser shall have the right to ter-
minate this contract. If Purchaser so 
terminates this contract, such termina-
tion shall be subject to the provisions 
of §13.07. The right of termination 
provided for in this §2.07 shall be in 
addition to and not in limitation of 
any other rights or remedies available 
to Purchaser under applicable law.

ing of such notice, Escrowee is hereby 
authorized to make such payment. If 
Escrowee does receive such written 
objection within such 10 day period 
or if for any other reason Escrowee in 
good faith shall elect not to make such 
payment, Escrowee shall continue 
to hold such amount until otherwise 
directed by written instructions from 
the parties to this contract or a fi nal 
and non-appealable judgment of a 
court. However, Escrowee shall have 
the right at any time to deposit the es-
crowed proceeds and interest thereon, 
if any, with the clerk of the Supreme 
Court of the county in which the 
Premises is located. Escrowee shall 
give written notice of such deposit 
to Seller and Purchaser. Upon such 
deposit Escrowee shall be relieved 
and discharged of all further obliga-
tions and responsibilities hereunder. 
If the Downpayment is deposited in 
a money market account, dividends 
thereon shall be treated, for purposes 
of this Section, as interest.

(b) The parties acknowledge 
that Escrowee is acting solely as a 
stakeholder at their request and for 
their convenience, that the duties 
of Escrowee hereunder are purely 
ministerial in nature and shall be 
expressly limited to the safekeeping 
and disposition of the Downpayment 
in accordance with the provisions of 
this contract, that Escrowee shall not 
be deemed to be the agent of either of 
the parties, and that Escrowee shall 
not be liable to either of the parties 
for any act or omission on its part 
unless taken or suffered in bad faith, 
in willful disregard of this contract or 
involving gross negligence. Seller and 
Purchaser shall jointly and severally 
indemnify and hold Escrowee harm-
less from and against all costs, claims 
and expenses, including reasonable 
attorneys’ fees, incurred in connection 
with the performance of Escrowee’s 
duties hereunder, except with respect 
to actions or omissions taken or suf-
fered by Escrowee in bad faith, in 
willful disregard of this contract or 
involving gross negligence on the part 
of Escrowee.

(iv) The additional provisions, if 
any, specifi ed in a rider hereto.

§2.06. All sums paid on account 
of the Purchase Price prior to the 
Closing (collectively, “Downpay-
ment”) shall be paid by good check 
or checks drawn to the order of and 
delivered to Seller’s attorney or 
another escrow agent designated in 
writing by the parties (“Escrowee”). 
The Escrowee shall hold the proceeds 
thereof in escrow in a special bank 
account at _____________ located 
at _____________ (or as otherwise 
agreed in writing by Seller, Purchaser 
and Escrowee) until the Closing or 
sooner termination of this contract 
and shall pay over or apply such 
proceeds in accordance with the terms 
of this section. Escrowee shall hold 
such proceeds in an interest-bearing 
account, and such interest shall be 
paid to the same party entitled to the 
Downpayment, and the party receiv-
ing such interest shall pay any income 
taxes thereon. Escrowee shall not be 
responsible for any interest on the 
Downpayment except as is actually 
earned, or for the loss of any inter-
est resulting from the withdrawal 
of the Downpayment prior to the 
date interest is posted thereon or 
for any loss caused by the failure, 
suspension, bankruptcy or dissolu-
tion of the institution in which the 
Downpayment is deposited. The tax 
identifi cation numbers of the parties 
are set forth in Schedule D. Each of 
the parties, upon Escrowee’s request, 
shall promptly furnish to Escrowee a 
completed and executed Form W-9, 
together with such other information 
as Escrowee shall reasonably require. 
At the Closing, such proceeds and 
the interest thereon, if any, shall be 
paid by Escrowee to Seller. If for any 
reason the Closing does not occur 
and either party makes a written 
demand upon Escrowee for payment 
of such amount, Escrowee shall give 
written notice to the other party of 
such demand. If Escrowee does not 
receive a written objection from the 
other party to the proposed payment 
within 10 business days after the giv-
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by representatives of Purchaser and 
Seller;

(l) the tenants, occupants and 
licensees under the Leases and Tenan-
cies are in actual possession of the 
space demised;

(m) to Seller’s actual knowledge, 
Seller has performed all of the land-
lord’s obligations under the Leases 
and Tenancies;

(n) Seller has received no 
notice(s) of any default of the land-
lord under the Leases that remains 
pending;

(o) to Seller’s actual knowledge, 
no action or proceeding, voluntary or 
involuntary, is pending against any 
tenant, licensee or occupant under 
any bankruptcy or insolvency act; and 

(p) no leasing commissions are 
due or owing with respect to any of 
the Leases or Tenancies and all leasing 
commissions have been paid in full 
with respect to all of the Leases and 
Tenancies, except to the extent any 
brokerage agreements may provide 
for payment of a commission in case 
of any renewal, extension or expan-
sion of space.

If any Leases which have been 
exhibited to and initialed by Pur-
chaser or its representative contain 
provisions that are inconsistent with 
the foregoing representations and 
warranties, such representations and 
warranties shall be deemed modifi ed 
to the extent necessary to eliminate 
such inconsistency and to conform 
such representations and warranties 
to the provisions of the Leases.

§4.04. If the Premises or any part 
thereof are subject to the New York 
City Rent Stabilization Law, Seller 
is and on the Closing Date will be a 
member in good standing of the Real 
Estate Industry Stabilization Associa-
tion, the rents shown are not in excess 
of the maximum collectible rents, 
and, except as otherwise set forth in 
the Rent Schedule, no tenants or oc-
cupants are entitled to senior citizen 
exemptions, there are no proceedings 
with any tenant presently pending 

subleases or subtenancies. Except as 
otherwise set forth in the Rent Sched-
ule or elsewhere in this contract:

(a) all of the Leases are in full 
force and effect;

(b) none of the Leases has been 
modifi ed, amended or extended;

(c) no renewal or extension op-
tions or options for additional space 
have been granted to tenants, occu-
pants or licensees;

(d) no tenant, occupant or li-
censee has an option to purchase the 
Premises or a right of fi rst refusal or 
fi rst offer with respect to a sale of the 
Premises;

(e) the rents and fees set forth are 
being collected on a current basis and 
there are no arrearages in excess of 
one month;

(f) no tenant, occupant or licens-
ee is entitled to rental concessions or 
abatements for any period subsequent 
to the scheduled date of Closing, 
other than an abatement by reason of 
a casualty disclosed to Purchaser that 
occurred after the date of execution 
and delivery of this contract;

(g) Seller has not sent written 
notice to any tenant, occupant or 
licensee claiming that such tenant 
is in default, which default remains 
uncured;

(h) no action or proceeding insti-
tuted against Seller by any tenant, oc-
cupant or licensee of all or part of the 
Premises is presently pending in any 
court or other tribunal, except with 
respect to claims involving personal 
injury or property damage which are 
covered by insurance;

(i) there are no security deposits 
other than those set forth in the Rent 
Schedule;

(j) the Rent Schedule accurately 
sets out all security deposits held by 
Seller with respect to the Leases and 
Tenancies;

(k) true and complete copies of 
the Leases have been delivered to 
Purchaser or its counsel and initialed 

Section 3. The Closing
§3.01. Except as otherwise provid-

ed in this contract, the closing of title 
pursuant to this contract (“Closing”) 
shall take place on the scheduled date 
and at the time of closing specifi ed 
in Schedule D (the actual date of the 
Closing being herein referred to as 
“Closing Date”) at the place specifi ed 
in Schedule D.

Section 4. Representations and 
Warranties of Seller

Seller represents and warrants to 
Purchaser as follow:

§4.01. Seller is the sole owner of 
the Premises and has not granted any 
option to purchase the Premises or 
any right of fi rst refusal or right of 
fi rst offer to purchase the Premises.

§4.02. If the Premises are encum-
bered by an Existing Mortgage(s), 
no written notice has been received 
from the Mortgagee(s) asserting that 
a default or breach exists thereunder 
which remains uncured and no such 
notice shall have been received and 
remain uncured on the Closing Date. 
If Schedule C provides for the ac-
ceptance of title by Purchaser subject 
to one or more Existing Mortgages, 
Seller represents and warrants that 
Seller has delivered to Purchaser true 
and complete copies of the Existing 
Mortgage(s) and the promissory notes 
secured thereby, and that same have 
not been modifi ed or amended except 
as shown in such documents. 

§4.03. The information concern-
ing written leases, written licenses 
and written occupancy agreements 
(which together with all amendments 
and modifi cations thereof are col-
lectively referred to as “Leases”) and 
any tenancies or occupancies in the 
Premises not arising out of the Leases 
(collectively, “Tenancies”; and each, 
individually, a “Tenancy”) set forth 
in Schedule E attached hereto (“Rent 
Schedule”) is accurate as of the date 
set forth therein or, if no date is set 
forth therein, as of the date hereof, 
and there are no Leases or Tenancies 
of any space in the Premises other 
than those set forth therein and any 
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the Land and Building and the real 
estate taxes set forth in Schedule D, 
if any, are the assessed valuation 
of the Premises and the real estate 
taxes payable with respect thereto 
for the fi scal year(s) indicated in such 
schedule (subject to any abatements 
that may become applicable after the 
date of this contract and any increases 
or changes in real estate taxes result-
ing from a retroactive change in the 
tax rate). Except as otherwise set 
forth in Schedule D, there are no tax 
abatements or exemptions affecting 
the Premises as of the date of this 
contract. 

(b) There are no pending pro-
ceedings or appeals to correct or 
reduce the assessed valuation of the 
Premises.

§4.11. Except as otherwise set 
forth in a schedule attached hereto, if 
any, if the Premises are used for resi-
dential purposes, (i) each apartment 
contains a range and a refrigerator, 
and all of the ranges and refrigera-
tors and all of the items of personal 
property (or replacements thereof) 
listed in such schedule, if any, are and 
on the Closing Date will be owned by 
Seller free of liens and encumbrances 
other than the lien(s) of the Existing 
Mortgage(s), if any, and (ii) all apart-
ments have been painted within the 
last three years.

§4.12. The Personal Property, 
as of the Closing Date, is owned by 
Seller free of liens and encumbrances 
other than the lien(s) of the Existing 
Mortgage(s), if any.

§4.13. To Seller’s knowledge no 
incinerator, compactor, boiler or other 
burning equipment on the Premises is 
being operated in violation of appli-
cable law. If copies of a certifi cate or 
certifi cates of operation therefor have 
been exhibited to and initialed by 
Purchaser or its representative, such 
copies are true copies of the originals.

§4.14. Except as otherwise set 
forth in Schedule D, to Seller’s knowl-
edge, no assessment payable in an-
nual installments, or any part thereof, 
has become a lien on the Premises.

Union Contracts; Seller has timely 
made all contributions required to be 
made by Seller pursuant to the Union 
Contracts with respect to Seller’s 
period of ownership of the Premises, 
including, but not limited to, Seller’s 
obligations with respect to union 
pension and retirement benefi t plans 
established pursuant to the Taft-Hart-
ley Act, 29 U.S.C. § 186 (“Union 
Retirement Plans”), and Seller shall 
not, after the date of this contract, 
enter into any new union contract or 
modify any existing Union Contract 
without fi rst obtaining Purchaser’s 
approval, which approval shall not be 
unreasonably withheld or delayed. If 
the Premises are located in the City of 
New York and the employees present-
ly employed at the Premises are not 
covered by the Union Contracts, Seller 
and Purchaser shall each comply with 
the applicable provisions of Section 
22-505 of the New York City Adminis-
trative Code (the “Displaced Building 
Service Workers Act”). Seller and Pur-
chaser shall each indemnify and hold 
harmless the other against any loss, 
costs, claims, liabilities and expenses 
it may incur, including reasonable 
attorneys’ fees, by reason of the other 
party’s breach of its obligations under 
the Union Retirement Plan and the 
Displaced Building Service Workers 
Act. The indemnifi cation obligations 
set forth in this §4.07 shall survive 
Closing.

§4.08. The schedule of service, 
maintenance, supply and manage-
ment contracts (“Service Contracts”) 
attached hereto as Exhibit I lists all 
such contracts affecting the Prem-
ises, and the information set forth 
therein is accurate as of the date set 
forth therein or, if no date is set forth 
therein, as of the date hereof.

§4.09. The copy of the certifi cate 
of occupancy for the Premises at-
tached hereto as Schedule J is a true 
copy of the original and such certifi -
cate has not been amended or super-
seded, but Seller makes no representa-
tion as to compliance with any such 
certifi cate.

§4.10. (a) As of the date of this 
contract: The assessed valuation of 

before the New York State Division 
of Housing and Community Re-
newal in which a tenant has alleged 
an overcharge of rent or diminution 
of services or similar grievance, and 
there are no outstanding orders or 
judgments of the Conciliation and 
Appeals Board or the New York State 
Division of Housing and Community 
Renewal that have not been complied 
with by Seller.

§4.05. If the Premises or any part 
thereof are subject to the New York 
City Emergency Rent and Rehabilita-
tion Law, the rents shown are not in 
excess of the maximum collectible 
rents, and, except as otherwise set 
forth in the Rent Schedule, no tenants 
are entitled to exemptions as senior 
citizens, there are no proceedings 
presently pending in which a tenant 
has alleged an overcharge of rent or 
diminution of services or other griev-
ance, and there are no outstanding 
orders that have not been complied 
with by Seller.

§4.06. Schedule G attached hereto 
lists all insurance policies presently 
affording coverage with respect to 
the Premises, and the information 
contained therein is accurate as of the 
date set forth therein or, if no date is 
set forth therein, as of the date hereof.

§4.07. Schedule H attached 
hereto lists all employees presently 
employed at the Premises and the 
compensation payable to each, and 
the information contained therein is 
accurate as of the date set forth there-
in or, if no date is set forth therein, 
as of the date hereof, and, except as 
otherwise set forth in such schedule, 
none of such employees is covered 
by a union contract and there are no 
retroactive increases or other ac-
crued and unpaid sums owed to any 
employee. The employees listed in 
Schedule H attached hereto are cov-
ered by collective bargaining agree-
ments with Locals ________________ 
and ______________ (the “Union 
Contracts”); Schedule H lists the 
employment classifi cation and union 
affi liation of each person employed 
at the Premises that is covered by the 
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representation or breach of warranty 
of Seller (a) unless the valid claims 
for all such misrepresentations or 
breaches collectively aggregate more 
than [$_____] (the “Floor”), in which 
event the full amount of such valid 
claims shall be actionable up to the 
aggregate amount of $_________, and 
(b) unless written notice containing 
a description of the specifi c nature of 
such breach shall have been given by 
Purchaser to Seller prior to the expira-
tion of the Survival Period, if any, and 
an action shall have been commenced 
by Purchaser against Seller within the 
Survival Period, if any. The prevailing 
party in any litigation arising from a 
claim under this §4.25 shall be entitled 
to reimbursement for all legal fees 
and expenses in connection therewith.

For purposes of this Section, 
the phrase “to Seller’s knowledge” 
shall mean the actual knowledge of 
______________ without any special 
investigation.

Except where limited specifi cally 
to the date of this contract or other 
date, the representations and warran-
ties made by Seller in this contract are 
made as of the date of execution and 
delivery of this contract, and except 
as otherwise set forth in §6.05, shall be 
deemed restated and shall be true and 
accurate on the Closing Date.

Section 5. “As Is” Condition, 
No Representations Not 
Expressly Set Out in Contract, 
Representations and Warranties 
of Purchaser 

§5.01. Purchaser acknowledges 
that:

(a) Purchaser has inspected or 
has had an opportunity to inspect the 
Premises, is fully familiar with the 
physical condition and state of repair 
thereof, and, subject to the provisions 
of §7.01, §8.01, §9.04 and Section 7, 
shall accept the Premises “as is” and 
in their present condition, subject to 
reasonable use, wear, tear and natural 
deterioration between now and the 
Closing Date, without any reduction 
in the Purchase Price for any such 
change in condition. Seller shall not 

any action, suit, arbitration, unsatis-
fi ed order or judgment, government 
investigation or proceeding pend-
ing against Seller with respect to the 
Premises which if adversely deter-
mined could have a material adverse 
effect on the Premises or interfere 
with the consummation of the trans-
action contemplated by this contract.

§4.21. Seller is not a, and is not 
acting directly or indirectly for or on 
behalf of any, person, group, entity or 
nation named by any Executive Order 
of the United States Treasury De-
partment as a terrorist, “Specifi cally 
Designated National and Blocked 
Persons,” or other banned or blocked 
person, entity, nation or transaction 
pursuant to any law, order, rule or 
regulation that is enforced or admin-
istered by the Offi ce of Foreign Assets 
Control and Seller is not engaged in 
this transaction, directly or indirectly 
on behalf of, or instigating or facilitat-
ing this transaction, directly or indi-
rectly, on behalf of any such person, 
group, entity, or nation.

§4.22. To Seller’s knowledge, 
there are no underground fuel storage 
tanks at the Premises.

§4.23. Seller has received no 
notice of and has no knowledge of 
any actual or proposed taking in 
condemnation of all or any part of the 
Premises.

§4.24. Seller has been known by 
no other name for the past ten (10) 
years except: __________.

§4.25. The representations and 
warranties of Seller set forth in §§ 
4.03, 4.04, 4.05, 4.07, 4.08, 4.10(b), 
4.11, 4.12, 4.13, 4.18, 4.20 and 4.21 as 
restated as of the Closing shall sur-
vive the Closing for a period of [one 
year] (the “Survival Period”). None 
of Seller’s other representations or 
warranties shall survive the Closing. 
No claim for a misrepresentation or 
breach of warranty of Seller shall be 
actionable or payable if the breach in 
question results from or is based on a 
condition, state of facts or other mat-
ter which was known to Purchaser 
prior to the Closing. Seller shall have 
no liability to Purchaser for any mis-

§4.15. Seller is not a “foreign per-
son” as defi ned in the Code Withhold-
ing Section.

§4.16. Seller is a ________________ 
that has been duly organized and is in 
good standing under the laws of the 
state of its formation.

§4.17. Seller has taken all neces-
sary action to authorize the execu-
tion, delivery and performance of 
this contract and has the power and 
authority to execute, deliver and per-
form this contract and consummate 
the transaction contemplated hereby. 
The person signing this contract on 
behalf of Seller is authorized to do so. 
Assuming this contract has been duly 
authorized, executed and delivered 
by each of the other party(ies) to this 
contract, this contract and all obli-
gations of Seller hereunder are the 
legal, valid and binding obligations of 
Seller, enforceable in accordance with 
the terms of this contract, except as 
such enforcement may be limited by 
bankruptcy, insolvency, reorganiza-
tion or other similar laws affecting 
the enforcement of creditors’ rights 
generally and by general principles 
of equity (regardless of whether such 
enforceability is considered in a pro-
ceeding in equity or at law).

§4.18. The execution and delivery 
of this contract and the performance 
of its obligations hereunder by Seller 
will not confl ict with any provision of 
any law or regulation to which Seller 
is subject or any agreement or instru-
ment to which Seller is a party or by 
which it is bound or any order or 
decree applicable to Seller or result in 
the creation or imposition of any lien 
on any of Seller’s assets or property 
which would materially and adverse-
ly affect the ability of Seller to carry 
out the terms of this contract. Seller 
has obtained any consent, approval, 
authorization or order of any court 
or governmental agency or body 
required for the execution, delivery or 
performance by Seller of this contract.

§4.19. The Premises constitute one 
tax lot.

§4.20. Seller has not received writ-
ten notice of and has no knowledge of 
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(g) The representations and war-
ranties of Purchaser set forth in this 
Section 5 are made as of the date of 
this contract and are restated as of the 
Closing and shall survive the Closing 
for a period of [one year], except that 
the representation in §5.02(d) shall not 
survive the Closing.

For purposes of this §5.02, the 
phrase “to Purchaser’s knowledge” 
shall mean the actual knowledge of 
______________ without any special 
investigation.

Section 6. Seller’s Obligations as 
to Leases

§6.01. Unless otherwise provided 
in a schedule attached to this contract, 
Seller shall not, between the date of 
this contract and the Closing, without 
Purchaser’s prior written consent, 
which consent shall not be unreason-
ably withheld or delayed: (a) amend, 
renew or extend any Lease in any 
respect, except to the extent required 
by law or by the express terms of 
such Lease; (b) grant a written lease to 
any person or entity occupying space 
without a Lease (except as required 
by law); (c) terminate any lease or 
Tenancy except by reason of a default 
by the tenant thereunder; (d) consent 
to the assignment of a Lease or sublet-
ting by any tenant except as required 
by the terms of the applicable Lease 
or by law or (e) permit anyone to use 
or occupy any space pursuant to an 
oral agreement except pursuant to 
the Tenancies. Seller shall not, with-
out Purchaser’s consent (which may 
be granted or denied at Purchaser’s 
discretion) enter into any lease or 
other occupancy agreement with any 
person or entity directly or indirectly 
affi liated with or related to Seller, Sell-
er’s managing agent, or any principal 
of Seller or Seller’s managing agent (a 
“Related Lease Transaction”).

§6.02. Unless otherwise provided 
in a schedule attached to this contract, 
Seller shall not, between the date of 
this contract and the Closing, permit 
the occupancy of, or enter into any 
new lease, occupancy agreement or 

(c) The execution and delivery 
of this contract and of any note and 
Purchase Money Mortgage required 
hereunder and the performance of its 
obligations hereunder by Purchaser 
will not confl ict with any provision 
of any law or regulation to which 
Purchaser is subject or any agreement 
or instrument to which Purchaser is a 
party or by which it is bound or any 
order or decree applicable to Purchas-
er, and will not result in the creation 
or imposition of any lien on any of 
Purchaser’s assets or property which 
would materially and adversely affect 
the ability of Purchaser to carry out 
the terms of this contract. Purchaser 
has obtained any consent, approval, 
authorization or order of any court 
or governmental agency or body 
required for the execution, delivery 
or performance by Purchaser of this 
contract.

(d) Purchaser is a ______________ 
that has been duly organized and is in 
good standing under the laws of the 
state of its formation.

(e) To Purchaser’s knowledge, 
there is no action, suit, arbitration, 
unsatisfi ed order or judgment, gov-
ernment investigation or proceeding 
pending against Purchaser which, if 
adversely determined, could individ-
ually or in the aggregate materially 
interfere with the consummation of 
the transaction contemplated by this 
contract.

(f) Purchaser is not a, and is not 
acting directly or indirectly for or on 
behalf of any, person, group, entity 
or nation named by Executive Order 
of the United States Treasury De-
partment as a terrorist, “Specifi cally 
Designated National and Blocked 
Person,” or other banned or blocked 
person, entity, nation or transaction 
pursuant to any law, order, rule or 
regulation that is enforced or admin-
istered by the Offi ce of Foreign Assets 
Control and Purchaser is not engaged 
in this transaction, directly or indi-
rectly, on behalf of, or instigating or 
facilitating this transaction, directly 
or indirectly, on behalf of any such 
person, group, entity or nation.

be liable for any latent or patent de-
fects in the Premises.

(b) Before entering into this con-
tract, Purchaser has made such exami-
nation of the Premises, the operation, 
income and expenses thereof and all 
other matters affecting or relating to 
this transaction as Purchaser deemed 
necessary. In entering into this con-
tract, Purchaser has not been induced 
by and has not relied upon any repre-
sentations, warranties or statements, 
whether express or implied, made by 
Seller or any agent, employee or other 
representative of Seller or by any 
broker or any other person represent-
ing or purporting to represent Seller, 
which are not expressly set forth in 
this contract, whether or not any 
such representations, warranties or 
statements were made in writing or 
verbally.

§5.02. Purchaser represents and 
warrants to Seller that:

(a) The funds comprising the 
Purchase Price to be delivered to Sell-
er in accordance with this contract are 
not derived from any illegal activity.

(b) Purchaser has taken all 
necessary action to authorize the 
execution, delivery and performance 
of this contract and has the power 
and authority to execute, deliver 
and perform this contract and the 
transaction contemplated hereby. The 
person signing this contract on behalf 
of Purchaser is authorized to do so. 
Assuming this contract has been duly 
authorized, executed and delivered 
by each of the other party(ies) to this 
contract, this contract and all obliga-
tions of Purchaser hereunder are the 
legal, valid and binding obligations of 
Purchaser, enforceable in accordance 
with the terms of this contract, except 
as such enforcement may be limited 
by bankruptcy, insolvency, reorgani-
zation or other similar laws affecting 
the enforcement of creditors’ rights 
generally and by general principles 
of equity (regardless of whether such 
enforceability is considered in a pro-
ceeding in equity or at law).
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Purchaser may incur by reason of 
such failure, which indemnifi cation 
obligation shall survive Closing.

§6.03. If any space is vacant on 
the Closing Date, Purchaser shall ac-
cept the Premises subject to such va-
cancy, provided that the vacancy was 
not permitted or created by Seller in 
violation of any restrictions contained 
in this contract. 

§6.04. Seller shall not grant any 
concessions or rent abatements for 
any period following the Closing 
without Purchaser’s prior written 
consent. 

§6.05. Seller does not warrant that 
any particular Lease or Tenancy will 
be in force or effect at the Closing or 
that the tenants will have performed 
their obligations thereunder. The 
termination of any Lease or Tenancy 
prior to the Closing by reason of the 
tenant’s default shall not affect the 
obligations of Purchaser under this 
contract in any manner or entitle 
Purchaser to an abatement of or credit 
against the Purchase Price or give 
rise to any other claim on the part of 
Purchaser.

§6.06. Seller hereby indemni-
fi es and agrees to defend Purchaser 
against any claims made by tenants 
in the Premises with respect to their 
security deposits other than (a) claims 
with respect to tenants’ security 
deposits to the extent paid, credited 
or assigned to Purchaser pursuant 
to §10.01, (b) claims made against 
Purchaser pursuant to §7-107 of the 
New York General Obligations Law 
(“GOL”) with respect to funds for 
which Seller was not liable, and (c) 
claims made pursuant to §7-108 of the 
GOL by tenants to whom Purchaser 
failed to give the written notice speci-
fi ed in §7-108(2)(c) of the GOL within 
thirty days after the Closing Date. The 
foregoing indemnity and agreement 
shall survive the Closing and shall 
be in lieu of any escrow permitted by 
§7-108(d) of the GOL, and Purchaser 
hereby waives any right it may have 
to require any such escrow.

proposed lease, occupancy agreement 
or license agreement to prepare the 
premises for the tenant’s, occupant’s 
or licensee’s occupancy. 

 If Purchaser does not so notify 
Seller of its objection to a proposed 
lease, occupancy agreement or license 
agreement or consents to same and 
if such lease or agreement does not 
involve a Related Transaction, Seller 
shall have the right to enter into the 
proposed lease, occupancy agreement 
or license agreement with the ten-
ant, occupant or licensee identifi ed 
in Seller’s notice. If Seller enters into 
such lease or agreement and Seller 
has reasonably incurred out-of-pocket 
expenses in connection with such 
transaction, including brokerage com-
missions, reasonable legal fees, and/
or fi x up costs (the “Leasing Expens-
es”), then:

1. If the new tenant or occupant 
is not required to commence paying, 
and does not pay, rent until after the 
Closing Date, Purchaser shall reim-
burse Seller at the Closing for all the 
Leasing Expenses and Seller shall pay 
to the appropriate parties the Leas-
ing Expenses, which obligation shall 
survive the Closing; but

2. If the new tenant or occupant 
commences paying rent prior to the 
Closing Date, Purchaser shall pay 
Seller at Closing the unamortized 
portion of the Leasing Expenses. The 
Leasing Expenses shall be amortized 
over a period commencing on the rent 
commencement date under such lease 
or agreement and ending on the expi-
ration date of such lease or agreement 
(not taking into account any renewal 
or extension rights), and the unamor-
tized portion shall be determined as 
of the Closing Date. Seller shall pay 
to the appropriate parties the Leas-
ing Expenses, which obligation shall 
survive the Closing.

If Seller fails to pay the Leasing 
Expenses as required by this Sec-
tion, Seller shall indemnify and hold 
harmless Purchaser from all loss, 
cost, expense, liability, and damages, 
including reasonable attorneys’ fees, 

license agreement for, space in the 
Building which is presently vacant or 
which may hereafter become vacant, 
without fi rst giving Purchaser written 
notice of the identity of the proposed 
tenant, occupant or licensee, together 
with (a) either a copy of the proposed 
lease, occupancy agreement or license 
agreement, or a summary of the terms 
thereof in reasonable detail and (b) a 
statement of the amount of the bro-
kerage commission, if any, payable in 
connection therewith and the terms of 
payment thereof. 

 If (y) Purchaser objects to such 
proposed lease, occupancy agreement 
or license agreement and notifi es 
Seller of its objection within seven 
business days after receipt of Seller’s 
notice, or (z) such lease, occupancy 
agreement or license agreement con-
stitutes a Related Transaction, Seller 
shall not enter into the proposed 
lease, occupancy agreement or license 
agreement. If clause (y) applies and 
the prospective tenant, licensee or 
occupant would have commenced 
paying rent or a license fee prior to 
the Closing Date if Purchaser had not 
objected, Purchaser shall pay to Seller 
at the Closing, in the manner specifi ed 
in §2.02, (A) the rent, additional rent 
and other charges that would have 
been payable under the proposed 
lease, occupancy agreement or license 
agreement from the date on which 
the tenant’s, occupant’s or licensee’s 
obligation to pay rent would have 
commenced if Purchaser had not so 
objected until the Closing Date, less 
(B) the Reletting Expenses (herein-
after defi ned), as amortized over the 
period commencing on the proposed 
rent commencement date of such 
lease or agreement and ending on 
the proposed expiration date of such 
lease or agreement and apportioned 
as of the Closing Date. The “Reletting 
Expenses” shall equal the amount of 
the brokerage commission, any con-
struction allowance or other monetary 
payment to be made to the proposed 
tenant, occupant or licensee, and the 
reasonable cost of decoration or other 
work required to be performed by 
the landlord under the terms of the 
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to Purchaser, and such fi re or other 
casualty does not adversely affect the 
lobby, building-wide systems, or com-
mon areas and the continued opera-
tion of the balance of the Premises not 
damaged and does not give rise to 
rent abatement or termination rights 
of lessees under leases covering more 
than ___% (the “Percentage”) of the 
rentable square feet of the Building, 
then Purchaser shall not have the 
right to terminate this contract by 
reason thereof, but Seller shall assign 
to Purchaser at the Closing, by writ-
ten instrument in form and substance 
reasonably satisfactory to Purchaser, 
all of the insurance proceeds payable 
on account of any such fi re or casu-
alty, shall deliver to Purchaser any 
such proceeds actually paid to Seller, 
and shall afford to Purchaser at Clos-
ing a credit against the balance of the 
Purchase Price in an amount equal to 
any deductible. If the limit of Seller’s 
insurance policy with respect to a ca-
sualty at the Premises is less than the 
cost of restoration, then Buyer shall 
be entitled to a further reduction in 
the Purchase Price in an amount equal 
to the difference between the cost 
of restoration and the limit of such 
insurance policy (less the deductible). 
The proceeds of rent interruption 
insurance, if any, shall on the Closing 
Date be appropriately apportioned 
between Purchaser and Seller.

(b) Damage in Excess of 
[$______________]. If prior to the 
Closing there shall occur damage to 
the Premises caused by fi re or other 
casualty which would cost an amount 
equal to the Casualty Threshold or 
more to repair, as reasonably deter-
mined by an engineer selected by 
Seller and reasonably satisfactory to 
Purchaser, or the damage affects the 
lobby, building-wide systems, or com-
mon areas or the continued operation 
of the balance of the Premises not 
damaged or gives rise to rent abate-
ment or termination rights of lessees 
under leases covering more than the 
Percentage of the rentable square feet 
of the Building, then Purchaser may 
elect to terminate this contract by 
notice given to Seller and Escrowee 
within ten (10) days after Seller has 

Seller shall have the right to cancel 
this contract, unless Purchaser elects 
to accept title to the Premises subject 
to all such violations or liens, in which 
event Purchaser shall be entitled to 
a credit of an amount equal to the 
Maximum Amount against the mon-
ies payable at the Closing.

§7.03. Seller’s failure to remove 
or fully comply with any violations 
which a tenant unaffi liated with Seller 
is required to remove or comply with 
pursuant to the terms of its lease by 
reason of such tenant’s use or oc-
cupancy shall not be an objection to 
title or a breach of Seller’s obligations 
under this Section 7. Purchaser shall 
accept the Premises subject to all 
such violations without any liability 
of Seller with respect thereto or any 
abatement of or credit against the Pur-
chase Price, except that if Purchaser’s 
institutional lender reasonably refuses 
to provide fi nancing by reason of a 
violation described in this Section, 
Purchaser shall not be required to 
accept the Premises subject thereto 
and Purchaser shall have the right to 
terminate this contract.

§7.04. If this contract is terminat-
ed by Purchaser or Seller pursuant to 
this Section 7, such termination shall 
be subject to the provisions of §13.07.

§7.05. If required, Seller, upon 
written request by Purchaser, shall 
promptly furnish to Purchaser written 
authorizations to make any necessary 
searches for the purposes of determin-
ing whether notes or notices of viola-
tions have been noted or issued with 
respect to the Premises or liens have 
attached thereto.

Section 8. Destruction, Damage 
or Condemnation

§8.01. Damage by Casualty. 

(a) Damage Not in Excess of 
[$_____________]. If, prior to the 
Closing, there shall occur damage 
to the Premises caused by fi re or 
other casualty which would cost less 
than [$____________] (the “Casualty 
Threshold”) to repair, as reasonably 
determined by an engineer selected 
by Seller and reasonably satisfactory 

Section 7. Responsibility for 
Violations

§7.01. Except as provided in §7.02 
and §7.03, all notes or notices of viola-
tions of law or governmental ordi-
nances, orders or requirements which 
were noted or issued prior to the date 
of this contract by any governmental 
department, agency or bureau having 
jurisdiction as to conditions affecting 
the Premises and all liens which have 
attached to the Premises prior to the 
Closing pursuant to the Administra-
tive Code of the City of New York, if 
applicable, shall be removed or com-
plied with by Seller and Seller shall 
pay any fi nes or penalties imposed by 
reason of any such violations. If such 
removal or compliance or payment of 
fi nes or penalties, as applicable, has 
not been completed prior to the Clos-
ing, Seller shall pay to Purchaser at 
the Closing the reasonably estimated 
unpaid cost, including the reason-
able fees of Purchaser’s attorney, 
architect and expediter, to effect or 
complete such removal or compliance 
and any penalties imposed for non-
compliance, and Purchaser shall be 
required to accept title to the Premises 
subject thereto, except that Purchaser 
shall not be required to accept such 
title and may terminate this contract 
if (a) Purchaser’s institutional lender 
reasonably refuses to provide fi nanc-
ing by reason thereof or (b) the Build-
ing is a multiple dwelling and either 
(i) such violation is rent impairing and 
causes rent to be unrecoverable under 
Section 302-a of the Multiple Dwell-
ing Law or (ii) a proceeding has been 
validly commenced by tenants and is 
pending with respect to such violation 
for a judgment directing deposit and 
use of rents under Article 7-A of the 
Real Property Actions and Proceed-
ings Law. All such notes or notices of 
violations noted or issued on or after 
the date of this contract shall be the 
sole responsibility of Purchaser.

§7.02. If the reasonably estimated 
aggregate cost to remove or comply 
with any violations or liens which 
Seller is required to remove or comply 
with pursuant to the provisions of 
§7.01 shall exceed the Maximum 
Amount specifi ed in Schedule D, 
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proposed taking of any portion of the 
Premises.

§8.03. The provisions of this Sec-
tion 8 shall survive the Closing.

Section 9. Covenants of Seller
Seller covenants that between the 

date of this contract and the Closing:

§9.01. If Purchaser is acquiring 
the Premises subject to the Existing 
Mortgage(s), the Existing Mortgage(s) 
shall not be amended or supplement-
ed or prepaid in whole or in part. 
Seller shall pay or make, as and when 
due and payable, all payments of 
principal and interest and all deposits 
required to be paid or made under the 
Existing Mortgage(s).

§9.02. Seller shall not modify or 
amend any Service Contract or enter 
into any new service contract un-
less the same is terminable without 
penalty or fee by the then owner of 
the Premises upon not more than 30 
days’ notice.

§9.03. Seller shall maintain in full 
force and effect until the Closing the 
insurance policies described in Sched-
ule G attached hereto.

§9.04. No fi xtures, equipment or 
personal property included in this 
sale shall be removed from the Prem-
ises unless the same are replaced with 
similar items of at least equal quality 
prior to the Closing.

§9.05. Seller shall not withdraw, 
settle or otherwise compromise any 
protest or reduction proceeding 
affecting real estate taxes assessed 
against the Premises for any fi scal 
period in which the Closing is to oc-
cur or any subsequent fi scal period 
without the prior written consent of 
Purchaser, which consent shall not be 
unreasonably withheld or delayed.

§9.06. Seller shall allow Purchaser 
or Purchaser’s representatives access 
to the Premises (provided such access 
shall not unreasonably interfere with 
the occupancy of tenants), the Leases 
and other documents required to be 
delivered under this contract upon 

made by or on behalf of Seller (to the 
extent Seller has not theretofore been 
reimbursed by its insurance carrier).

§8.02. Condemnation. If after the 
execution and delivery of this contract 
and prior to Closing, any proceedings 
are instituted by any governmental 
authority which shall relate to the pro-
posed taking of all or any portion of 
the Premises by eminent domain, or 
if any such proceedings are pending 
on the date of execution and delivery 
of this contract, or if all or any portion 
of the Premises is taken by eminent 
domain after the date of this contract 
and prior to the Closing, Seller shall 
promptly notify Purchaser in writing 
no later than two business days after 
Seller’s receipt of any notifi cation or 
the date of Closing, whichever occurs 
earlier. Purchaser shall thereafter have 
the right and option to terminate this 
contract by giving written notice to 
Seller and Escrowee within thirty (30) 
days after receipt by Purchaser of the 
notice from Seller or on the Closing 
Date, whichever is earlier. If the Clos-
ing Date was scheduled to occur after 
the institution of such proceeding, the 
Closing Date shall be deemed ad-
journed in order that Purchaser shall 
have its full thirty-day period within 
which to determine whether or not 
to proceed with Closing. If Purchaser 
timely terminates this contract, Pur-
chaser shall be entitled to receive the 
Downpayment from Escrowee and 
this contract shall thereupon be ter-
minated and become void and of no 
further effect, and neither party hereto 
shall have any obligations of any 
nature to the other hereunder or by 
reason hereof, except for those obliga-
tions and liabilities that are expressly 
stated to survive termination of this 
contract. If Purchaser does not elect 
to terminate this contract, the parties 
hereto shall proceed to the Closing 
and at the Closing, Seller shall assign 
to Purchaser all of its right, title and 
interest in all awards in connection 
with such taking and shall pay to 
Purchaser any award paid to Seller 
with respect to such taking. Purchaser 
shall have the right to participate in 
discussions or proceedings with any 
governmental authority relating to the 

given Purchaser notice that such 
damage occurred, or at the Closing, 
whichever is earlier, upon which 
termination, Escrowee shall deliver 
the Downpayment to Purchaser, this 
contract shall thereupon be null and 
void and neither party hereto shall 
thereupon have any further obliga-
tion to the other, except for those 
obligations and liabilities that are 
expressly stated to survive termina-
tion of this contract. If Purchaser does 
not elect to terminate this contract, 
then the Closing shall take place as 
herein provided, without abatement 
of the Purchase Price, and Seller shall 
assign to Purchaser at the Closing, by 
written instrument in form reason-
ably satisfactory to Purchaser, all of 
the insurance proceeds payable on 
account of any such fi re or casualty, 
shall deliver to Purchaser any such 
proceeds or awards actually paid to 
Seller, and shall afford to Purchaser 
at Closing a credit against the balance 
of the Purchase Price in an amount 
equal to any deductible. The proceeds 
of rent interruption insurance, if any, 
shall on the Closing Date be appropri-
ately apportioned between Purchaser 
and Seller.

(c) Seller agrees not to repair 
any damage to the Premises (other 
than emergency repairs) without 
Purchaser’s prior written consent and 
not to incur Reimbursable Amounts 
totaling in the aggregate in excess of 
[$________] without Purchaser’s prior 
written consent. Purchaser shall have 
the right to participate in any discus-
sions, claims adjustments or settle-
ments with insurance companies re-
garding any damage to the Premises.

(d) The term “Reimbursable 
Amounts” shall mean costs and 
expenses actually and reasonably 
incurred by or for the account of 
Seller in connection with fi re or other 
casualty for (x) compliance with 
governmental ordinances, orders or 
requirements of any governmental 
department, agency or bureau hav-
ing jurisdiction of the Premises, (y) 
safeguarding the Premises or any 
part thereof, including any protective 
restoration or (z) emergency repairs 
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the rights of parties who are no longer 
in possession and to limit the excep-
tion for tenants and occupants to 
those having “rights as tenants only.”

(k) (i) Checks to the order of 
the appropriate offi cers or the Title 
Company in payment of all applicable 
real property transfer taxes and copies 
of any required tax returns therefor 
executed by Seller, which checks shall 
be certifi ed or offi cial bank checks if 
required by the taxing authority or the 
Title Company unless Seller elects to 
have Purchaser pay any of such taxes 
and credit Purchaser with the amount 
thereof, and (ii) a certifi cation of non-
foreign status, in form required by the 
Code Withholding Section, signed un-
der penalty of perjury, and (iii) Form 
RP-5217 (or, in New York City, Form 
RP-5217NYC). Seller understands that 
such certifi cation will be retained by 
Purchaser and will be made available 
to the Internal Revenue Service on 
request.

(l) To the extent they are then in 
Seller’s possession, copies of current 
painting and payroll records. Purchas-
er shall make all other Building and 
tenant fi les and records, including 
those contained on computer soft-
ware, available to Seller for copying, 
which obligation shall survive the 
Closing.

(m) An original letter, executed 
by Seller or by its agent, advising the 
tenants of the sale of the Premises to 
Purchaser and directing that rents and 
other payments thereafter be sent to 
Purchaser or as Purchaser may direct.

(n) If Schedule C provides for 
the acceptance of title by Purchaser 
subject to one or more Existing Mort-
gages, notice(s) to the Mortgagee(s), 
executed by Seller or by its agent, 
advising of the sale of the Premises to 
Purchaser and directing that future 
bills and other correspondence should 
thereafter be sent to Purchaser or as 
Purchaser may direct.

(o) If Seller is a corporation and if 
required by Section 909 of the Busi-
ness Corporation Law, a resolution of 

of the interest of Seller in the Service 
Contracts, union contracts, if any, 
certifi cates, permits and other docu-
ments to be delivered to Purchaser at 
the Closing which are then in effect 
and are assignable by Seller.

(g) (i) If Schedule C provides 
for the acceptance of title by Pur-
chaser subject to one or more Exist-
ing Mortgages, written consent(s) of 
the Mortgagee(s), if required under 
§2.03(b), and (ii) certifi cate(s) ex-
ecuted by the Mortgagee(s) in proper 
form for recording and certifying (1) 
the amount of the unpaid principal 
balance thereof, (2) the maturity date 
thereof, (3) the interest rate, (4) the 
last date to which interest has been 
paid thereon and (5) the amount 
of any escrow deposits held by the 
Mortgagee(s). Seller shall pay the fees 
for recording such certifi cate(s). Any 
Mortgagee which is an institutional 
lender may furnish a letter complying 
with Section 274-a of the Real Prop-
erty Law in lieu of such certifi cate.

(h) If Schedule C provides for the 
acceptance of title by Purchaser sub-
ject to one or more Existing Mortgag-
es, an assignment of all Seller’s right, 
title and interest in escrow deposits 
for real estate taxes, insurance premi-
ums and other amounts, if any, then 
held by the Mortgagee(s).

(i) To the extent they are then 
in Seller’s possession and not posted 
at the Premises, certifi cates, licenses, 
permits, authorizations and approv-
als issued for or with respect to the 
Premises by governmental and quasi-
governmental authorities having 
jurisdiction.

(j) Such affi davits as Purchaser’s 
title company shall reasonably require 
in order to omit from its title insur-
ance policy all exceptions for judg-
ments, bankruptcies, work by the 
City of New York (if the Premises are 
in the City of New York), emergency 
repair liens of the City of New York 
(if the Premises are in the City of New 
York) or other returns against persons 
or entities whose names are the same 
as or similar to Seller’s name, to omit 

reasonable prior notice at reasonable 
times.

§9.07. Seller shall operate the 
Premises in substantially the same 
manner as the Premises are being op-
erated on the date of this contract.

Section 10. Seller’s Closing 
Obligations

§10.01. At the Closing, Seller shall 
deliver the following to Purchaser:

(a) A statutory form of bargain 
and sale deed without covenant 
against grantor’s acts, containing the 
covenant required by Section 13 of 
the Lien Law, and properly executed 
in proper form for recording so as 
to convey the title required by this 
contract.

(b) All Leases, assignments of 
leases, subleases, subordination, 
nondistur bance and attornment 
agreements and tenant fi les and 
records.

(c) A schedule of all security 
deposits (and, if the Premises contains 
six or more family dwelling units, 
the most recent reports with respect 
thereto issued by each banking orga-
nization in which they are deposited 
pursuant to GOL § 7-103) and a check 
or credit to Purchaser in the amount 
of any cash security deposits, includ-
ing any interest thereon, held by Seller 
on the Closing Date or, if held by an 
institutional lender, an assignment to 
Purchaser and written instructions to 
the holder of such deposits to transfer 
the same to Purchaser, and appropri-
ate instruments of transfer or assign-
ment with respect to any security 
deposits which are other than cash.

(d) A schedule updating the Rent 
Schedule and setting forth all arrears 
in rents and all prepayments of rents.

(e) All Service Contracts initialed 
by Purchaser and all others in Seller’s 
possession which are in effect on the 
Closing Date and which are assign-
able by Seller.

(f) An assignment to Purchaser, 
without recourse or warranty, of all 
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by tenants with respect to tenants’ 
security deposits to the extent paid, 
credited or assigned to Purchaser 
under §10.01(c).

§11.04. Duly complete and sign 
all required real property transfer tax 
returns and all tax reports (such as 
RP-5217), and cause all such returns, 
reports and checks in payment of 
such taxes to be delivered to the ap-
propriate offi cers promptly after the 
Closing.

§11.05. Deliver to Seller an agree-
ment assuming all of landlord’s 
obligations under the Leases and 
any subordination, nondisturbance 
and attornment agreement given by 
Seller to a subtenant from and after 
the Closing Date and indemnifying 
and agreeing to defend Seller against 
any claims made by tenants, subten-
ants, licensees or occupants with 
respect to any failure to perform such 
obligations.

§11.06. Deliver to Seller a certifi -
cate confi rming that the warranties 
and representations of Purchaser set 
forth in this contract are true and 
complete as of the Closing Date (the 
statements made in such certifi cate 
shall be subject to the same limita-
tions on survival as are applicable to 
Purchaser’s representations and war-
ranties under §5).

§11.07. Deliver to Seller an agree-
ment assuming all Seller’s obligations 
under the Union Contracts affect-
ing the Premises from and after the 
Closing Date and indemnifying and 
agreeing to defend Seller against any 
claims made by the union(s) with 
respect to such obligations.

§11.08. Deliver to Seller an agree-
ment assuming all Seller’s obligations 
for brokerage commissions payable 
after the Closing with respect to leases 
entered into by Seller prior to the 
Closing to the extent such obligations 
have been disclosed to Purchaser in 
Schedule E.

§11.09. Deliver any other docu-
ments required by this contract to be 
delivered by Purchaser.

(t) A blanket assignment of all 
Leases and an agreement to indemni-
fy and defend Purchaser against any 
claims made by tenants, subtenants, 
occupants or licensees with respect 
to any failure of Seller to perform its 
obligations prior to the Closing Date. 

(u) Upon request of Purchaser, a 
bill of sale transferring to Purchaser 
the Personal Property free and clear of 
all liens and encumbrances except, if 
applicable, for the lien of the holder of 
the Existing Mortgage.

(v) Any other documents re-
quired by this contract to be delivered 
by Seller.

§10.02. Seller shall promptly after 
the Closing, notify the unions having 
Union Contracts affecting the Prem-
ises of the sale of the Premises and the 
name and address of Purchaser.

Section 11. Purchaser’s Closing 
Obligations

At the Closing, Purchaser shall:

§11.01. Pay to Seller (and/or to 
Seller’s designee(s) provided Seller 
shall have given notice to Purchaser 
of the name(s) of such designee(s) not 
less than fi ve days prior to Closing) 
by check, or wire transfer immedi-
ately available federal funds to Seller 
(and/or such designee(s)), the portion 
of the Purchase Price payable at the 
Closing, as adjusted for apportion-
ments under §12 and any other credits 
or adjustments provided in this 
contract.

§11.02. Deliver to Seller the 
Purchase Money Mortgage, if any, in 
proper form for recording, the note 
secured thereby, fi nancing statements 
covering personal property, fi xtures 
and equipment included in this sale 
and replacements thereof, all properly 
executed, and Purchaser shall pay the 
mortgage recording tax and record-
ing fees for any Purchase Money 
Mortgage.

§11.03. Deliver to Seller an agree-
ment indemnifying and agreeing to 
defend Seller against any claims made 

Seller’s board of directors authorizing 
the sale and delivery of the deed and 
a certifi cate executed by the secretary 
or assistant secretary of Seller certify-
ing as to the adoption of such resolu-
tion and setting forth facts showing 
that the transfer complies with the 
requirements of such law and the 
deed referred to in §10.01(a) shall also 
contain a recital suffi cient to establish 
compliance with such law. If Seller 
is a partnership or limited liability 
company, the written consent of the 
partners or members to the extent re-
quired by the partnership agreement 
or operating agreement and delivery 
of a certifi cate executed by the general 
partner of any partnership or by the 
manager (if any) or a member of a 
limited liability company, attaching 
true and complete copies of the orga-
nizational documents of Seller and af-
fi rming that the sale and conveyance 
of title comply with the requirements 
of such organizational documents (or 
of the applicable statute, if any).

(p) Possession of the Premises in 
the condition required by this con-
tract, subject to the Leases and Tenan-
cies, and keys therefor.

(q) A blanket assignment, with-
out recourse or representation, of all 
Seller’s right, title and interest, if any, 
to all contractors,’ suppliers,’ mate-
rialmen’s and builders’ guarantees 
and warranties of workmanship and/
or materials in force and effect with 
respect to the Premises on the Closing 
Date and a true and complete copy of 
each thereof.

(r) Estoppel letters in the form 
attached hereto as Schedule F from 
the following tenants: ______________
________________________________.

(s) A certifi cate of Seller confi rm-
ing that the warranties and repre-
sentations of Seller set forth in this 
contract are true and complete on 
and as of the Closing Date (the state-
ments made in such certifi cate shall 
be subject to the same limitations on 
survival as are applicable to Seller’s 
representations and warranties under 
§4).
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chaser after the Closing are payable 
to the other party by reason of this 
allocation, the appropriate sum, less a 
proportionate share of any reasonable 
attorneys’ fees, costs and expenses of 
collection thereof, shall be promptly 
paid to the other party, which obliga-
tion shall survive the Closing.

§12.03. If any tenants are required 
to pay percentage rent, escalation or 
pass-through charges for real estate 
taxes, operating expenses, or other 
charges, cost-of-living adjustments 
or other charges of a similar nature 
(“Additional Rents”) and any Addi-
tional Rents are collected by Purchas-
er after the Closing which are attribut-
able in whole or in part to any period 
prior to the Closing, then Purchaser 
shall promptly pay to Seller Seller’s 
proportionate share thereof, less a 
proportionate share of any reasonable 
attorneys’ fees, costs and expenses 
of collection thereof, if and when the 
tenant paying the same has made all 
payments of rent and Additional Rent 
then due to Purchaser pursuant to the 
tenant’s Lease, which obligation shall 
survive the Closing. If any tenant is or 
becomes entitled to a refund of over-
payments of Additional Rent which 
are attributable in whole or in part to 
any period prior to the Closing, Seller 
shall pay to Purchaser an amount 
equal to the amount of such refund 
attributable to any such period within 
10 days after notice from Purchaser, 
which obligation shall survive the 
Closing.

Section 13. Objections to Title, 
Vendee’s Lien, Remedies for 
Purchaser’s Default, Procedure 
on Termination of Contract by 
Purchaser

§13.01. Purchaser shall promptly 
order an examination of title and shall 
cause a copy of the title report to be 
forwarded to Seller’s attorney upon 
receipt. Seller shall be entitled to a 
reasonable adjournment or adjourn-
ments of the Closing for up to 60 days 
or, if Purchaser’s obligation to close is 
conditioned on the issuance of a loan 
commitment, until the expiration date 

If on the Closing Date the Prem-
ises shall be affected by an assessment 
which is or may become payable in 
annual installments, all installments 
allocable to the period following the 
Closing Date shall be Purchaser’s 
responsibility.

If the Closing shall occur before 
a new tax rate is fi xed, the apportion-
ment of taxes at the Closing shall be 
upon the basis of the old tax rate for 
the preceding period applied to the 
latest assessed valuation. Promptly 
after the new tax rate is fi xed, the 
apportionment of taxes shall be 
recomputed. Any discrepancy result-
ing from such recomputation shall be 
promptly corrected, which obligation 
shall survive the Closing.

Any errors or omissions in com-
puting apportionments at Closing 
shall be promptly corrected, which 
obligations shall survive the Closing.

Real estate tax refunds, abate-
ments and credits received after the 
Closing Date which are attributable 
to the fi scal tax year during which the 
Closing Date occurs shall be appor-
tioned between Seller and Purchaser, 
after deducting the expenses of col-
lection thereof, which obligation shall 
survive the Closing.

Prior to the Closing Date Seller 
shall use commercially reasonable ef-
forts to obtain from the agency of the 
City of New York having jurisdiction 
thereof readings of all water meters at 
the Premises within the 30-day period 
preceding the Closing Date.

§12.02. If any tenant is in arrears 
in the payment of rent on the Closing 
Date, rents received from such tenant 
after the Closing shall be applied in 
the following order of priority: (a) fi rst 
to the month preceding the month in 
which the Closing occurred; (b) then 
to the month in which the Closing 
occurred; (c) then to any month or 
months following the month in which 
the Closing occurred; and (d) then to 
the period prior to the month preced-
ing the month in which the Closing 
occurred. If rents or any portion 
thereof received by Seller or Pur-

Section 12. Apportionments
§12.01. The following apportion-

ments shall be made between the 
parties at the Closing as of the close of 
business on the day prior to the Clos-
ing Date:

(a) prepaid rents and Additional 
Rents (as defi ned in §12.03) and rev-
enues, if any, from telephone booths, 
vending machines and other income-
producing agreements to the extent 
collected;

(b) interest on the Existing 
Mortgage(s) and any Existing Mort-
gage escrow accounts to the extent 
assigned to Purchaser;

(c) real estate taxes, water 
charges and sewer rents, if any, on the 
basis of the fi scal period for which 
assessed, except that if there is a water 
meter on the Premises, apportion-
ment at the Closing shall be based on 
the last available reading, subject to 
adjustment after the Closing when the 
next reading is available;

(d) wages, vacation pay, pension 
and welfare benefi ts and other fringe 
benefi ts of all persons employed at 
the Premises, whose employment 
was not terminated at or prior to the 
Closing;

(e) value of fuel stored on the 
Premises, at the price then charged by 
Seller’s supplier, including any taxes, 
as shown on the invoices of Seller’s 
supplier;

(f) charges under transferable 
Service Contracts or permitted renew-
als or replacements thereof;

(g) permitted administrative 
charges, if any, on tenants’ security 
deposits;

(h) dues to rent stabilization as-
sociations, if any;

(i) Reletting Expenses under 
§6.02, if any; 

(j) Accrued senior citizen ex-
emptions, if any; and

(k) any other items listed in 
Schedule D, including assessments.



58 NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4        

Purchaser beyond any notice and cure 
period under this contract or after 
deposit of the Downpayment in court 
by the Escrowee.

§13.07. If (a) Purchaser shall 
have grounds under this contract for 
refusing to consummate the purchase 
provided for herein, or (b) Purchaser 
or Seller terminates this contract pur-
suant to a provision that refers to this 
Section, the sole liability of Seller shall 
be to refund the Downpayment to 
Purchaser and to reimburse Purchaser 
for (i) the cost of title examination, but 
not to exceed the amount charged by 
Purchaser’s title company therefor 
without issuance of a policy, (ii) the 
cost of updating the existing survey 
of the Premises or the cost of a new 
survey of the Premises if no existing 
survey was delivered to Purchaser by 
Seller or the existing survey was not 
capable of being updated and a new 
survey was required by Purchaser’s 
institutional lender and (iii) the cost 
of departmental searches. Upon the 
giving of the termination notice and 
Seller’s refund of the Downpay-
ment, this contract shall be null and 
void and the parties hereto shall be 
relieved of all further obligations and 
liability other than any arising under 
§14 and §17.04.

Section 14. Broker
§14.01. If a broker is specifi ed 

in Schedule D, Seller and Purchaser 
mutually represent and warrant that 
such broker is the only broker with 
whom they have dealt in connection 
with this contract and that neither 
Seller nor Purchaser knows of any 
other broker who has claimed or may 
have the right to claim a commission 
in connection with this transaction, 
unless otherwise indicated in Sched-
ule D. The commission of such broker 
shall be paid pursuant to separate 
agreement by the party specifi ed in 
Schedule D. If no broker is specifi ed 
in Schedule D, the parties acknowl-
edge that this contract was brought 
about by direct negotiation between 
Seller and Purchaser and that neither 
Seller nor Purchaser knows of any 
broker entitled to a commission in 

discharge any other liens and encum-
brances of record. Upon request made 
a reasonable time before the Closing, 
Purchaser shall provide at the Clos-
ing separate checks for the foregoing 
payable to the order of the holder of 
any such lien, charge or encumbrance 
and otherwise complying with §2.02. 
If Purchaser’s title insurance company 
is willing to insure both Purchaser 
and Purchaser’s institutional lender, 
if any, that such charges, liens and 
encumbrances will not be collected 
out of or enforced against the Prem-
ises, then, unless Purchaser’s insti-
tutional lender reasonably refuses to 
accept such insurance in lieu of actual 
payment and, discharge, Seller shall 
have the right, in lieu of payment and 
discharge, to deposit with the title 
insurance company such funds or 
assurances or to pay such special or 
additional premiums as the title insur-
ance company may require in order 
to so insure. In such case the charges, 
liens and encumbrances with respect 
to which the title insurance company 
has agreed so to insure shall not be 
considered objections to title.

§13.04. Notwithstanding anything 
to the contrary contained herein, if 
Purchaser shall default in the perfor-
mance of its obligations under this 
contract, the sole remedy of Seller 
shall be to retain the Downpayment 
as liquidated damages for all loss, 
damage and expense suffered by 
Seller, including without limitation 
the loss of its bargain, subject, how-
ever, to Seller’s rights under §14 and 
§17.04.

§13.05. If Seller shall willfully 
default in the performance of its obli-
gations under this contract, Purchaser 
shall have the right to seek specifi c 
performance of such obligations or 
damages for all loss, damage and ex-
pense suffered by Purchaser, includ-
ing, without limitation, the loss of its 
bargain, excluding consequential or 
punitive damages.

§13.06. Purchaser shall have a 
vendee’s lien against the Premises for 
the amount of the Downpayment and 
the interest earned thereon, but such 
lien shall not continue after default by 

of any written commitment of Pur-
chaser’s institutional lender delivered 
to Purchaser prior to the scheduled 
date of Closing, whichever occurs 
fi rst, to remove any defects in or ob-
jections to title (other than Permitted 
Exceptions) noted in such title report 
and any other defects or objections 
(other than Permitted Exceptions) 
which may be disclosed on or prior to 
the Closing Date.

§13.02. If Seller shall be unable 
to convey title to the Premises at 
the Closing in accordance with the 
provisions of this contract, Purchaser, 
nevertheless, may elect to accept such 
title as Seller may be able to convey 
without any credit against the monies 
payable at the Closing or liability on 
the part of Seller. If Purchaser shall 
not so elect, Purchaser may terminate 
this contract, which termination shall 
be subject to the provisions of §13.07. 
Seller shall not be required to bring 
any action or proceeding or to incur 
any expense in excess of the Maxi-
mum Expense specifi ed in Schedule 
D to cure any title defect or to enable 
Seller otherwise to comply with the 
provisions of this contract, but the 
foregoing shall not permit Seller to 
refuse to pay off at the Closing, to the 
extent of the monies payable at the 
Closing, mortgages or other liens on 
the Premises which can be satisfi ed or 
discharged by payment of a sum cer-
tain, other than Existing Mortgages.

§13.03. Any unpaid taxes, assess-
ments, water charges and sewer rents, 
together with the interest and penal-
ties thereon to a date not less than two 
days following the Closing Date, and 
any other liens and encumbrances 
which Seller is obligated to pay 
and discharge or which are against 
corporations, estates or other persons 
in the chain of title, together with the 
cost of recording or fi ling any instru-
ments necessary to discharge such 
liens and encumbrances of record, 
may be paid out of the proceeds of the 
monies payable at the Closing if Seller 
delivers to Purchaser on the Closing 
Date offi cial bills for such taxes, as-
sessments, water charges, sewer rents, 
interest and penalties and instru-
ments in recordable form suffi cient to 
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propriate professionals (collectively, 
the “Engineer”) with respect to the 
structural and general physical condi-
tion of the Premises, all mechanical 
systems and utilities servicing the 
Premises, curtain walls, roofs, wells, 
septic and drainage systems, and 
compliance with the Americans with 
Disabilities Act (collectively, “Build-
ing Conditions”).

§17.02. Purchaser shall cause cop-
ies of the Environmental Report and 
Engineering Report (collectively, the 
“Reports”) to be delivered to Seller 
prior to the expiration of the Due Dili-
gence Period. Purchaser may elect to 
cancel this contract, by written notice 
(the “Termination Notice”) to Seller 
delivered on or before the last day of 
the Due Diligence Period, if the Envi-
ronmental Report or the Engineering 
Report is unacceptable to Purchaser. 
If Purchaser so elects to terminate 
this contract, such termination shall 
be subject to the provisions of §13.07 
except that Purchaser shall not be 
entitled to reimbursement from Seller 
of any of the costs listed in clauses (i), 
(ii), or (iii). 

§17.03. During the Due Diligence 
Period, Seller agrees to cooperate 
in all reasonable respects with Pur-
chaser and agrees to make available 
to Purchaser and its agents all of the 
books, fi les and records relating to the 
Premises which are in the possession 
or under the control of Seller. Not-
withstanding the foregoing, Purchaser 
shall not have the right to conduct a 
Phase II Environmental Assessment 
or make any other intrusive tests 
without Seller’s prior written consent, 
which shall not be unreasonably with-
held, delayed or conditioned.

§17.04. Purchaser hereby in-
demnifi es and agrees to defend and 
hold Seller harmless from all loss, 
cost (including, without limitation, 
reasonable attorneys’ fees), claim or 
damage caused by the inspection of 
the Premises by Purchaser, its agents, 
consultants or representatives.

§17.05. TIME SHALL BE OF THE 
ESSENCE WITH RESPECT TO PUR-
CHASER’S ACTIONS PURSUANT 

contract shall survive the Closing, and 
no action based thereon shall be com-
menced after the Closing.

§16.02. The delivery of the deed 
by Seller, and the acceptance thereof 
by Purchaser, shall be deemed the 
full performance and discharge of 
every obligation on the part of Seller 
to be performed hereunder, except 
those obligations of Seller which are 
expressly stated in this contract to 
survive the Closing.

Section 17. Due Diligence Period
§17.01. During the period (the 

“Due Diligence Period”) commencing 
on the date hereof and ending at 5:00 
P.M. Eastern Standard Time on the 
____ day following the date hereof, 
Purchaser shall have the right to have 
the Premises inspected during reason-
able hours, after reasonable notice 
to Seller, and to obtain the following 
inspection reports with respect to the 
Premises, at Purchaser’s sole cost and 
expense:

(a) An inspection and report 
(the “Environmental Report”) from 
a licensed environmental inspection 
laboratory or a licensed engineer 
(the “Inspection Company”) with 
respect to the presence or absence 
of hazardous or toxic substances or 
conditions at the Premises including, 
without limitation, asbestos, mold, 
polychlorinated biphenyls, petroleum 
products and those hazardous sub-
stances defi ned in the Comprehensive 
Environmental Response, Compen-
sation, and Liability Act, 42 U.S.C. 
§ 9601 et seq. and all amendments 
thereto, the Superfund Amendments 
and Reauthorization Act, 42 U.S.C. § 
9601 et seq., and the rules and regula-
tions promulgated thereunder, New 
York State Environmental Liability 
Review Act, New York Environmental 
Conservation Law (ECL) §§8-0101 et 
seq., and the New York State Water 
Pollution Control Act, ECL §§17-0101 
et seq. (collectively, “Hazardous Sub-
stances”); and

(b) An inspection and report 
(the “Engineering Report”) from 
a licensed engineer and other ap-

connection with this transaction. Un-
less otherwise provided in Schedule 
D, Seller and Purchaser shall indem-
nify and defend each other against 
any costs, claims or expenses, includ-
ing reasonable attorneys’ fees, arising 
out of the breach on their respective 
parts of any representations, warran-
ties or agreements contained in this 
paragraph. The representations and 
obligations under this paragraph shall 
survive the Closing or, if the Closing 
does not occur, the termination of this 
contract.

Section 15. Notices
§15.01. All notices under this 

contract shall be in writing and shall 
be delivered personally with receipt 
acknowledged or shall be sent by 
(i) prepaid certifi ed mail, or (ii) pre-
paid nationally recognized overnight 
courier for next business day deliv-
ery with receipt acknowledged, or 
(iii) legible facsimile transmission 
(with copy acknowledged), in each 
case addressed as set forth in Sched-
ule D or as Seller or Purchaser shall 
otherwise have given notice as herein 
provided. Notice sent by certifi ed 
mail shall be deemed received on the 
third business day following mail-
ing. Notice sent by overnight courier 
shall be deemed received on the fi rst 
business day following delivery to the 
overnight courier. Notices sent by fac-
simile transmission shall be deemed 
received on the date received (or, if 
the date of receipt is not a business 
day, on the fi rst business day follow-
ing date of receipt). Notices under this 
contract may not be given by e-mail 
or other electronic system. Any notice 
under this contract may be given by 
the attorneys of the respective parties 
who are hereby authorized to do so 
on their behalf.

Section 16. Limitations on 
Survival of Representations, 
Warranties, Covenants and 
Other Obligations

§16.01. Except as otherwise pro-
vided in this contract, no representa-
tions, warranties, covenants or other 
obligations of Seller set forth in this 



60 NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4        

§18.08. If the provisions of any 
schedule or rider to this contract are 
inconsistent with the provisions of 
this contract, the provisions of such 
schedule or rider shall prevail. Set 
forth in Schedule D is a list of any and 
all schedules and riders which are at-
tached hereto.

§18.09. This contract may be 
executed in two or more counterparts, 
each of which shall be deemed an 
original but all of which together shall 
be one instrument.

§18.10. For purposes of this 
contract, an “institutional lender” is a 
bank, savings bank, trust company, 
savings and loan association, credit 
union or similar banking institution 
whether organized under the laws of 
the State of New York, the United 
States or any other state; a foreign 
banking corporation licensed by the 
Superintendent of Banks of New York 
or the Comptroller of the Currency to 
transact business in New York State; a 
mortgage banker licensed pursuant to 
Article 12-D of the Banking Law; any 
instrumentality created by the United 
States or any state with the power to 
make mortgage loans; an insurance 
company, pension fund, annuity 
company, pension plan or pension 
advisory fi rm, a mutual fund, a real 
estate investment trust, a real estate 
mortgage investment conduit
(“REMIC”) or similar vehicle, so long 
as the mortgage held by the REMIC 
or similar vehicle is serviced by an 
entity that is a rated servicer, and an 
investment bank.

IN WITNESS WHEREOF, the par-
ties hereto have executed this contract 
as of the date fi rst above written.

Seller:

Purchaser:

Receipt by Escrowee
The undersigned Escrowee hereby 

acknowledges receipt of $_________, 
by check subject to collection, to be 
held in escrow pursuant to §2.06.

______________________________

reduced. Seller and Purchaser shall 
each defend, indemnify and hold 
the other harmless from and against 
expenses, costs and damages of any 
kind (including reasonable attorneys’ 
fees) suffered by either resulting from 
the performance of, or failure to per-
form, any acts of cooperation neces-
sitated by this Section.

§18.02. This contract embodies 
and constitutes the entire understand-
ing between the parties with respect 
to the transaction contemplated 
herein, and all prior agreements, 
understandings, representations 
and statements, oral or written, are 
merged into this contract. Neither 
this contract nor any provision hereof 
may be waived, modifi ed, amended, 
discharged or terminated except by 
an instrument signed by the party 
against whom the enforcement of 
such waiver, modifi cation, amend-
ment, discharge or termination is 
sought, and then only to the extent set 
forth in such instrument.

§18.03. This contract shall be 
governed by, and construed in ac-
cordance with, the law of the State of 
New York.

§18.04. The captions in this con-
tract are inserted for convenience of 
reference only and in no way defi ne, 
describe or limit the scope or intent of 
this contract or any of the provisions 
hereof.

§18.05. This contract shall be 
binding upon and shall inure to the 
benefi t of the parties hereto and their 
respective heirs or successors and 
permitted assigns.

§18.06. This contract shall not be 
binding or effective until properly 
executed and delivered by Seller and 
Purchaser.

§18.07. As used in this contract, 
the masculine shall include the femi-
nine and neuter, the singular shall 
include the plural and the plural shall 
include the singular, as the context 
may require.

TO THIS SECTION 17. If Purchaser 
shall (i) fail to have the Premises 
inspected prior to the expiration of 
the Due Diligence Period, (ii) fail 
to deliver a copy of the Reports to 
Seller prior to the expiration of the 
Due Diligence Period or (iii) fail to 
give the Termination Notice prior to 
the expiration of the Due Diligence 
Period, Purchaser shall be deemed to 
have waived the right to cancel this 
contract as provided in §17.02.

Section 18. Miscellaneous 
Provisions

§18.01. Purchaser shall not assign 
this contract or its rights hereunder 
without the prior written consent of 
Seller, which consent may be withheld 
in Seller’s sole discretion. No permit-
ted assignment of Purchaser’s rights 
under this contract shall be effective 
against Seller unless and until an 
executed counterpart of the instru-
ment of assignment shall have been 
delivered to Seller and Seller shall 
have been furnished with the name 
and address of the assignee. The 
term “Purchaser” shall be deemed to 
include the assignee under any such 
effective assignment.

(b) Notwithstanding anything 
to the contrary in §18.01(a), if Seller 
or Purchaser is or may in the future 
be under contract with a qualifi ed 
intermediary for the purpose of ef-
fecting a tax-deferred exchange in 
accordance with Section 1031 of the 
Internal Revenue Code of 1986, as 
amended, each party consents to the 
assignment of this contract to such 
intermediary. Each party shall cooper-
ate with the other and with the quali-
fi ed intermediary to accomplish such 
exchange and shall perform any acts 
and execute any and all documents 
reasonably necessary to assist in such 
exchange, provided that neither party 
shall be required to accept title to any 
property other than the Premises, ex-
pend any additional amounts of mon-
ey above those amounts for which it is 
obligated under this contact or extend 
the Closing Date, and Seller’s time to 
close under this contract shall not be 
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Schedule A
DESCRIPTION OF PREMISES

(to be attached separately and to include tax map designation)

Schedule B
PERMITTED EXCEPTIONS

1. Zoning and subdivision laws, regulations and ordinances and landmark, historic or wetlands designations, which are 
not violated by the existing structures or present use thereof.

2. Consents by the Seller or any former owner of the Premises for the erection of any structure or structures on, under or 
above any street or streets on which the Premises may abut.

3. If Schedule C provides for the acceptance of title by Purchaser subject to one or more Existing Mortgage(s), the Exist-
ing Mortgage(s) and fi nancing statements, assignments of leases and other agreements ancillary thereto.

4. Leases and Tenancies specifi ed in the Rent Schedule and any new leases, tenancies, occupancy agreements and li-
censes not prohibited by this contract.

5. Unpaid installments of assessments not due and payable on or before the Closing Date; and real estate taxes that are a 
lien but are not yet due and payable.

6. Financing statements, chattel mortgages and liens on personalty fi led more than 5 years prior to the Closing Date and 
not renewed, or fi led against property or equipment no longer located on the Premises or owned by Tenants.

7. Rights of utility companies to lay, maintain, install and repair pipes, lines, poles, conduits, cable boxes and related 
equipment on, over and under the Premises, provided that none of such rights imposes any monetary obligation on 
the owner of the Premises or interferes with the existing use of the Premises or the following proposed use of the 
Premises: ______________________________________.

8.  Encroachments of stoops, areas, cellar steps, trim cornices, lintels, window sills, awnings, canopies, ledges, fences, 
hedges, coping and retaining walls projecting from the Premises over any street or highway or over any adjoining 
property and encroachments of similar elements projecting from adjoining property over the Premises.

9.  Revocability or lack of right to maintain vaults, coal chutes, excavations or sub-surface equipment beyond the line of 
the Premises.

10.  Any state of facts that an accurate survey would disclose, provided that such facts do not render title uninsurable 
without additional premium or charge or is a Permitted Exception. For the purposes of this contract, none of the facts 
shown on the survey, if any, identifi ed below shall be deemed to render title uninsurable or unmarketable, and Pur-
chaser shall accept title subject thereto: ______________________.

Schedule C
PURCHASE PRICE

The Purchase Price shall be paid as follows:

(a) By check subject to collection, the receipt of which is 
hereby acknowledged by Seller (the Downpayment): $

(b) By check or checks delivered or wire transfers of fed-
eral funds to Seller or Seller’s designee(s) or the holder 
of any Existing Mortgage being assigned pursuant to 
§2.04 at the Closing in accordance with the provisions 
of §2.02: $

(c) By acceptance of title subject to the following Existing 
Mortgage(s):

_____________________________

$

(d) By execution and delivery to Seller by Purchaser or 
its assignee of a note secured by a Purchase Money 
Mortgage on the Premises: $

(e) Total Purchase Price: $
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Schedule D
MISCELLANEOUS

1. Address of Premises:

2. Title insurer designated by Purchaser (§1.02):

3. Last date for consent by Existing Mortgagee(s) (§2.03(b)):

4. Prepayment Date on or after which Purchase Money Mortgage may be prepaid (§2.05(c)(1)):

5. Maximum Interest Rate of any Refi nanced Mortgage (§2.05(b)):

6. Seller’s tax identifi cation number:

7. Purchaser’s tax identifi cation number:

8. Scheduled time and date of Closing (§3.01):

9. Place of Closing (§3.01):

10. Assessed valuation of Premises (§4.10):
Actual Assessment:
Transition Assessment:

11. Fiscal year and annual real estate taxes on Premises (§4.10):

12. Tax abatements or exemptions affecting Premises (§4.10):

13. Assessments on Premises (§4.13):

14. Maximum Amount which Seller must spend to cure violations, etc. (§7.02):

15. Maximum Expense of Seller to cure title defects, etc. (§13.02):

16. Broker, if any (§14:01):

17. Party to pay broker’s commission (§14:01)

18. Address for notices (§15.01):
If to Seller:
with a copy to Seller’s attorney:
If to Purchaser:
with a copy to Purchaser’s attorney:

19. Additional Schedules or Riders (§18.08):

Schedule E
RENT SCHEDULE

(to be attached separately)

Schedule F
FORM OF ESTOPPEL LETTER

(to be attached separately)

Schedule G
INSURANCE POLICIES

Schedule H
EMPLOYEES

Schedule I
SERVICE CONTRACTS

Schedule J
CERTIFICATE OF OCCUPANCY

Schedule K
PURCHASE MONEY NOTE AND MORTGAGE
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So the Servicer Accepts Payment After Maturity . . .
By Bruce J. Bergman

One of the 
mortgage fore-
closure ques-
tions most fre-
quently asked 
by lenders and 
servicers is: Do 
we waive our 
rights in accept-
ing payments 
after a mort-

gage matures? The answer should 
absolutely be “no,” and recent case 
law fi nally supports this, although 
not quite as unequivocally as would 
be preferred. The issue is worthy of 
exploration.

First, a moment of perspective. 
A mortgage matures in one of two 
ways. Using a 15-year mortgage as 
an example (it could, of course, be 
any duration), should the borrower 
default at some moment prior to the 
end of the 15th year, the lender or 
servicer could accelerate the balance 
and thereby declare an earlier matu-
rity of the mortgage. Or, a mortgage 
can mature at the end of its normal 
term, in this instance, after 15 years. 
The discussion here focuses upon this 
latter example of maturity.

Perhaps the most common sce-
nario for the inquiry is the instance of 
an interest-only mortgage. Although 
the maturity date arrives, the borrow-
er does not submit all the principal 
due, but instead continues remitting 
monthly installments of interest. Or, 
there is balloon mortgage, and when 
that fi nal lump sum becomes due, 
only monthly interest payments are 
forthcoming.

How does such a situation re-
main unresolved and in limbo? Some-

times the mortgage lender or servicer 
may not be readily cognizant of the 
maturity and might silently accept 
the payments. (This could happen, 
for example, where the lender is a 
bank and the borrower makes pay-
ments through a branch.) Alternative-
ly, the borrower might request time 
to pay the principal balance. “Please 
take my interest payments for a while 
and in ____ months I will have all the 
money for you,” says the borrower. 
It sounds reasonable, and so some 
mortgage lenders or servicers might 
be inclined to wait.

Under such circumstances, the 
mortgage lender or servicer asks: 
Is the right to receive the balance 
waived by accepting only the inter-
est for some period of time (or even 
interest plus some principal)? 

Because these lesser payments do 
not cure the default, there should be 
no issue of waiver—and there is case 
law which, in part, says just that. [P.T. 
Central Asia, New York Branch v. Ho 
Ho Ho Realty Co., 273 A.D.2d 212, 709 
N.Y.S.2d 116 (2d Dep’t 2000)]. This is 
most welcome indeed.

But the cited case also observed 
that the borrower could not reason-
ably have believed that its partial 
payments would result in a waiver 
of the lender’s rights because numer-
ous letters from the lender advised 
that full payment was a prerequisite 
to consideration of an extension of 
the loan, and absent an extension the 
lender would enforce all its rights. 
(Of course, just because a lender 
might continue to accept interest 
upon maturity should hardly lead 
anyone to believe that the lender no 
longer wants its principal!)

So, while the lender in that case 
sagely protected itself with helpful 
correspondence, where does this 
leave the status of the law? Would the 
court have been so resolute in reject-
ing the borrower’s waiver claim in 
the absence of the lender’s cautionary 
letters? From the case it is hard to say.

On to the fi nal word. When a 
mortgage matures, mortgage holders 
would believe that it makes no sense 
for a court to fi nd waiver and deny 
the ability to collect the outstanding 
balance merely because post-maturity 
payments are accepted without pro-
test. But there is no case in New York 
which says exactly that and that alone. 
Consequently, mortgage lenders and 
servicers will always be wise to send 
the protective or explanatory letter. 
Then there should be no doubt that 
all rights will have been preserved.

Mr. Bergman, author of the 
three-volume treatise Bergman on 
New York Mortgage Foreclosures 
(Matthew Bender & Co., Inc., rev. 
2004), is a Partner with Berkman, 
Henoch, Peterson & Peddy, P.C., 
Garden City, New York; an Adjunct 
Associate Professor of Real Estate 
with New York University’s Real 
Estate Institute, where he teaches 
the mortgage foreclosure course; and 
a special lecturer on law at Hofstra 
Law School. He is also a member of 
the USFN and the American College 
of Real Estate Lawyers.

© Copyright 2008 Bruce J. Bergman



NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4 65    

Scenes from the Real Property Law Section

SUMMER MEETING
Hotel Hershey • Hershey, PA

July 24–27, 2008

Photos by Harry Meyer



66 NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4        



NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4 67    



68 NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4        

Attorney Opinion Letters
Gregory P. Pressman
Schulte Roth & Zabel LLP
919 Third Avenue
New York, NY 10022-4728
gregory.pressman@srz.com

Charles W. Russell
Harris Beach PLLC
99 Garnsey Road
Pittsford, NY 14534
crussell@harrisbeach.com

Awards
John G. Hall
The Law Firm of Hall & Hall, LLP
57 Beach Street, 2nd Floor
Staten Island, NY 10304
hallj@hallandhalllaw.com

Commercial Leasing
Bradley A. Kaufman
Pryor Cashman LLP
410 Park Avenue
New York, NY 10022
BKaufman@pryorcashman.com

David J. Zinberg
Ingram Yuzek Gainen Carroll & 
Bertolotti LLP
250 Park Avenue
New York, NY 10177
dzinberg@ingramllp.com

Condemnation, Certiorari and Real 
Estate Taxation
Donald F. Leistman
Koeppel Martone & Leistman LLP
PO Box 863
Mineola, NY 11501-0863
dLeistman@taxcert.com

Karla M. Corpus
Hiscock & Barclay LLP
One Park Place
300 South State Street
Syracuse, NY 13202-2078
kcorpus@hiscockbarclay.com

Condominiums & Cooperatives
Dennis H. Greenstein
Seyfarth Shaw
620 Eighth Avenue
New York, NY 10018
dgreenstein@seyfarth.com

Ira S. Goldenberg
Hoffman, Wachtell, Koster, Maier, Rao 
& Goldenberg, LLP
399 Knollwood Road, Suite 112
White Plains, NY 10603
igoldenberg@hwkmlaw.com

Continuing Legal Education
Joseph M. Walsh
Walsh & Walsh, LLP
42 Long Alley
Saratoga Springs, NY 12866-2116
joewalsh@spalaw.net

Lawrence J. Wolk
Holland & Knight LLP
195 Broadway
New York, NY 10007
Lawrence.Wolk@hklaw.com

Land Use and Environmental Law
John M. Wilson II
Boylan, Brown, Code, Vigdor & 
Wilson, LLP
2400 Chase Square
Rochester, NY 14604
jwilson@boylanbrown.com

Matthew F. Fuller
FitzGerald Morris Baker Firth, PC
3019 State Route 4
Hudson Falls, NY 12839
mff@fmbf-law.com

John C. Armentano
Farrell Fritz PC
1320 RexCorp Plaza
Uniondale, NY 11556-1320
jcarmentano@farrellfritz.com

Landlord and Tenant Proceedings
Edward J. Filemyr IV
11 Park Place, Suite 1212
New York, NY 10007
fi lemyr@verizon.net

Gerald Lebovits
New York City Civil Court
111 Centre Street
New York, NY 10013-4390
glebovits@aol.com

Legislation
Karl B. Holtzschue
Law Offi ce of Karl B. Holtzschue
122 East 82nd Street
New York, NY 10028
kbholt@gmail.com

Kathleen A. Lynch
Western New York Law Center
237 Main Street, Suite 1030
Buffalo, NY 14203
klynch@wnylc.com

Low Income and Affordable 
Housing
Richard C. Singer
Hirschen Singer & Epstein LLP
902 Broadway, 13th Floor
New York, NY 10010
rsinger90@aol.com

Steven J. Weiss
Cannon Heyman & Weiss, LLP
726 Exchange Street, Suite 516
Buffalo, NY 14210
sweiss@chwattys.com

Membership
Karen A. DiNardo
Phillips Lytle, LLP
1400 First Federal Plaza
Rochester, NY 14614
kdinardo@phillipslytle.com

Not-for-Profi t Entities and Concerns
Leon T. Sawyko
Harris Beach PLLC
The Granite Bldg.
130 E. Main St.
Rochester, NY 14604
lsawyko@harrisbeach.com

Mindy H. Stern
Schoeman Updike & Kaufman LLP
60 East 42nd Street, 39th Floor
New York, NY 10165-0001
mstern@schoeman.com

Professionalism
Patricia E. Watkins
Bartlett, Pontiff, Stewart
& Rhodes PC
One Washington Street
PO Box 2168
Glens Falls, NY 12801-2168
pew@bpsrlaw.com

Alfred C. Tartaglia
720 Milton Road
Rye, NY 10580
atartagl@courts.state.ny.us

Heather C. M. Rogers
Davidson Fink LLP
28 East Main Street, Suite 1700
Rochester, NY 14614
hrogers@davidsonfi nk.com

Public Interest
Raun J. Rasmussen Jr.
Legal Services NYC
350 Broadway, 6th Floor
New York, NY 10013
rrasmussen@lsny.org

Section Committees & Chairs
The Real Property Law Section en cour ag es members to participate in its pro grams and to volunteer to serve on the Commit-
tees listed below. Please contact the Section Offi cers or Committee Chairs for further information about the Committees.



NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4 69    

Task Force on Alternative 
Legislation for Low Income, Worker 
& Affordable Housing
John R. Nolon
Pace University School of Law
Land Use Law Center
78 North Broadway
White Plains, NY 10603
jnolon@law.pace.edu

Task Force on Attorney Escrow
Ira S. Goldenberg
Hoffman, Wachtell, Koster, Maier, 
Rao & Goldenberg, LLP
399 Knollwood Road, Suite 112
White Plains, NY 10603
igoldenberg@hwkmlaw.com

Task Force on Disclosure
Karl B. Holtzschue
Law Offi ce of Karl B. Holtzschue
122 East 82nd Street
New York, NY 10028
kbholt@gmail.com

Task Force on Fraudulent Practices
Peter J. Battaglia
Ticor Title Insurance Company
424 Main Street, Suite 200
Buffalo, NY 14202
battagliap@ticortitle.com

Harold A. Lubell
Bryan Cave LLP
1290 Avenue of the Americas
New York, NY 10104-0012
halubell@bryancave.com

Task Force on Fraudulent Practices
Elizabeth A. Wade
Gateway Title Agency LLC
250 Osborne Road
Albany, NY 12205
eawtitle@hotmail.com

Task Force on Mortgage Foreclosure
Steven M. Alden
Debevoise & Plimpton LLP
919 Third Avenue
New York, NY 10022
smalden@debevoise.com

Task Force on Taxation of Recorded 
Documents
Peter V. Coffey
Englert, Coffey, McHugh
& Fantauzzi , LLP
224 State Street
P.O. Box 1092
Schenectady, NY 12305
pcoffey@ecmlaw.com

Real Estate Workouts and 
Bankruptcy
Robert M. Zinman
85 Midland Avenue
Tarrytown, NY 10591
robertzinman@yahoo.com

Garry M. Graber
Hodgson Russ LLP
The Guaranty Building
140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
ggraber@hodgsonruss.com

Richard S. Fries
DLA Piper US LLP
1251 Avenue of the Americas
Suite 2900
New York, NY 10020-1104
richard.fries@dlapiper.com

Title and Transfer
Gerard G. Antetomaso
Gerard G. Antetomaso, PC
1674 Empire Boulevard, Suite 200
Webster, NY 14580
jerry@ggalaw.com

Thomas J. Hall
The Law Firm of Hall & Hall, LLP
57 Beach Street
Staten Island, NY 10304-2729
hallt@hallandhalllaw.com

Joseph D. DeSalvo
First American Title Insurance 
Company of New York
633 Third Avenue, 17th Floor
New York, NY 10017
jdesalvo@fi rstam.com

Unlawful Practice of Law
George J. Haggerty
George Haggerty & Assoc., PC
500 North Broadway #128, Suite 580
Jericho, NY 11753
george@gjhlaw.com

Nancy M. Langer
Law Offi ces of Nancy Langer
115 Woodbridge Avenue
Buffalo, NY 14214-1623
NMLanger@aol.com

Task Force on Adverse Possession
Robert M. Zinman
85 Midland Avenue
Tarrytown, NY 10591
robertzinman@yahoo.com

Michael L. Hanley
Greater Upstate Law Project, Inc./
Empire Justice Center
1 West Main Street, 2nd Floor
Rochester, NY 14614-1403
mhanley@empirejustice.org

Publications
William A. Colavito
Liberty Title Agency, LLC
1 Dag Hammarskjold Plaza
New York, NY 10017
wcolavito@yahoo.com

Vincent Di Lorenzo
St. John’s University School of Law
8000 Utopia Parkway
Belson Hall, Room 4-46
Jamaica, NY 11439
dilorenv@stjohns.edu

Marvin N. Bagwell
Bagwell & Associates
Title Agency LLC
380 Rector Place, First Floor
New York, NY 10280
mnbagwell@bagwelltitle.com

William P. Johnson
Nesper, Ferber & DiGiacomo, LLP
501 John James Audubon Pkwy
One Towne Centre, Suite 300
Amherst, NY 14228
wjohnson@nfdlaw.com

Real Estate Construction
Susanna S. Fodor
Jones Day
222 East 41st Street
New York, NY 10017-6702
ssfodor@jonesday.com

David Pieterse
Nixon Peabody LLP
1100 Clinton Square
Rochester, NY 14604
dpieterse@nixonpeabody.com

Real Estate Financing
Steven M. Alden
Debevoise & Plimpton LLP
919 Third Avenue
New York, NY 10022
smalden@debevoise.com

Heather C. M. Rogers
Davidson Fink LLP
28 East Main Street, Suite 1700
Rochester, NY 14614
hrogers@davidsonfi nk.com



70 NYSBA  N.Y. Real Property Law Journal  |  Fall 2008  |  Vol. 36  |  No. 4        

Section Officers
Chair
Peter V. Coffey
Englert Coffey McHugh & Fantauzzi, LLP
224 State Street
Schenectady, NY 12305
pcoffey@ecmlaw.com

1st Vice-Chair 
Joel H. Sachs
Keane & Beane, P.C.
445 Hamilton Avenue
15th Floor, Suite 1500
White Plains, NY 10601
jsachs@kblaw.com

2nd Vice-Chair
Anne Reynolds Copps
Law Office of Anne Reynolds Copps
126 State Street, 6th Floor
Albany, NY 12207
arcopps@nycap.rr.com

Secretary
Edward Baer
Belkin Burden Wenig & Goldman, LLP
270 Madison Avenue
New York, NY 10016
ebaer@bbwg.com

N.Y. Real Property Law Journal
Submission Guidelines

The Journal welcomes the sub mis sion of ar ti cles of 
timely interest to members of the Section in addition to 
comments and sug ges tions for future is sues. Articles 
should be submitted to any one of the Co-Editors whose 
names and addresses appear on this page. 

For ease of publication, articles should be sub mit ted 
via e-mail to any one of the Co-Editors, or if e-mail is not 
available, on a disk or CD, pref er a bly in Microsoft Word 
or WordPerfect (pdfs are NOT acceptable). Accepted 
articles fall generally in the range of 7-18 typewritten, 
double-spaced pages. Please use endnotes in lieu of foot-
notes. The Co-Editors re quest that all sub mis sions for 
con sid er ation to be pub lished in this Journal use gender-
neutral terms where ap pro pri ate or, al ter na tive ly, the 
mas cu line and fem i nine forms may both be used. Please 
contact the Co-Editors re gard ing further re quire ments 
for the sub mis sion of ar ti cles.

Unless stated to the contrary, all pub lished ar ti cles 
represent the viewpoint of the author and should not be 
regarded as rep re sent ing the views of the Co-Editors, 
Board of Editors or the Section or sub stan tive approval 
of the con tents there in.

This Journal is published for mem bers of the Real Property Law Section of the New York State Bar Association.

We reserve the right to reject any advertisement. The New York State Bar Association is not re spon si ble for typographical 
or other errors in advertisements.

Copyright 2008 by the New York State Bar As so ci a tion. 
SSN 1530-3918 (print) ISSN 1933-8465 (online) Cite as: N.Y. Real Prop. L.J.

N.Y. Real Property Law Journal

Co-Editors

William A. Colavito
Liberty Title Agency
1 Dag Hammarskjöld Plaza
New York, NY 10017
wcolavito@libertytitle.biz

William P. Johnson
Nesper Ferber & DiGiacomo, LLP
501 John James Audubon Parkway
One Towne Centre, Suite 300
Amherst, NY 14228
wjohnson@nfdlaw.com

Marvin N. Bagwell
Bagwell & Associates Title LLC
380 Rector Place
New York, NY 10280
mnbagwell@bagwelltitle.com

Prof. Vincent Di Lorenzo
St. John’s University School of Law
8000 Utopia Parkway
Belson Hall, Room 4-46
Jamaica, NY 11439
dilorenv@stjohns.edu

St. John’s University School of Law
2008—2009 Student Editorial Board

Editor-in-Chief
Mike Rozea

Executive Managing Director
Kelly Glass

Co-Managing Editors
Mike Vigliotta
Jonathan Bartov

Associate Managing Editor
Dan Sanchez

Executive Articles and Notes Editor
Kate Jewell

Research Editor
Linda Wang-Lee

Articles and Notes Editors
Molly Corcoran
Ashley Laurie
Robert Seewald



•  Downloadable Forms 
organized into common 
practice areas

•  Comprehensive practice 
management tools

•  Forums/listserves for 
Sections and Committees

• More than 800 Ethics   
 Opinions

•  NYSBA Reports – the 
substantive work of the 
Association

•  Legislative information with 
timely news feeds

•  Online career services for job 
seekers and employers

•  Free access to several case 
law libraries – exclusively 
for members

The practical tools you need. 
The resources you demand. 
Available right now. 
Our members deserve 
nothing less. 

For more information on these and many other resources go to www.nysba.org

The N.Y. Real Property Law 
Journal is also available online!

Go to www.nysba.org/RealPropertyJournal
to access:

• Past Issues (1998-present) of the N.Y. Real 
Property Law Journal*

• N.Y. Real Property Law Journal Searchable Index 
(1998-present)

• Searchable articles from the N.Y. Real Property 
Law Journal that include links to cites and 
statutes. This service is provided by Loislaw and 
is an exclusive Section member benefi t*

*You must be a Real Property Law Section member and logged in 
to access. Need password assistance? Visit our Web site at
www.nysba.org/pwhelp. For questions or log-in help, call
(518) 463-3200.

A wealth of practical resources at www.nysba.org
Your key to professional success…



NON-PROFIT
U.S. POSTAGE

PAID
ALBANY, N.Y.

PERMIT NO. 155

NEW YORK STATE BAR ASSOCIATION
REAL PROPERTY LAW SECTION
One Elk Street, Albany, New York 12207-1002

ADDRESS SERVICE REQUESTED

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

Save the Dates

NYSBA ANNUAL MEETING
January 26–31, 2009

New York Marriott Marquis

Real Property Law Section Program
Thursday, January 29, 2009


