
(1) Dissemination to Section mem-
bers of information and prac-
tice guides regarding impor-
tant topics and developments
in real estate law; and

(2) Increasing membership and
broadening diversity within
the ranks of the Section (rang-
ing among men and women,
attorneys of various ethnic
backgrounds, rural and urban
attorneys, younger and more
established attorneys, and
practitioners in practices and
institutions of all sizes). 

Committee Membership
Within those efforts, as always,

the lifeblood of the Section is its com-
mittees, and the lifeblood of the com-
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This is my
first introduc-
tory message
to our Section’s
Journal. It is
being com-
posed in the
first couple of
weeks after
assuming the

job. I have started to read my share of
these in almost 30 years of contact
with the Section (going back to law
school and my first summer jobs!) to
know enough to try to make this
readable and short.

This Year’s Themes
As you know, your Section per-

forms myriad functions, broadly
involving tracking cutting-edge devel-
opments in real property law and
practice for the Bar and for the public.
Typical efforts include informational
and educational programs, interaction
with public and professional groups,
review of legislative proposals and
initiation of legislation. 

The membership should benefit
from these efforts, and more people
should want to be members. 

Accordingly, two activities that
the officers feel are especially impor-
tant are:

A Message from the Section Chair

Inside
“A Little Learning Is a Dang’rous Thing;
Drink Deep, or Taste Not the Pierian Spring”
(Alexander Pope, 1688-1744—
“An Essay on Criticism”) 47
(Harry G. Meyer)

The Impact of New York’s Impact Fee
Jurisprudence 48
(Andrew G. Fiorella)

The State of Marketable Title 57
(S.H. Spencer Compton)

What Is the New TOEPP Title Policy? 61
(James M. Pedowitz)

mittees is their members. All mem-
bers are urged to establish contact
with one or more committees in order
to benefit from the work and work
product of the committees. If possible,
members should seek to get involved
and contribute to the committees.
There is a listing of committees and
their chairs on pp. 81-82 of this
Journal.

There will be an effort to have all
committees maintain contact with
their members and disseminate infor-
mation and work product throughout
the year.

In addition, because the Executive
Committee receives so much informa-
tion and discusses topics of current
interest to all real estate lawyers, there
will also be an effort to have minutes

Representing Clients During
Divorce and Bankruptcy:
How New York’s Domestic Relations Law
Impacts Title to Property 73
(Edward W. Vopat)

BERGMAN ON MORTGAGE FORECLOSURES:
Consolidated Mortgage Priority
Over Condo Lien 77
(Bruce J. Bergman)

CASE NOTE:
Department of Housing & Urban
Development v. Rucker 79
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of various Executive Committee meet-
ings made available on a regular basis
for members.

Please Write
Your thoughts on these themes or

on anything else would be very much
appreciated. Please feel free to contact
committee chairs directly or to contact
me (my address is Bryan Cave LLP,
1290 Avenue of the Americas, New
York, New York 10104, and my e-mail
is mjleeds@bryancave.com).

Thanks
Obviously, communication, dis-

semination of information and recruit-
ment should not be just be one-year

programs. If they are worthwhile,
they should be institutionalized and
made regular practices for the Section. 

For their energy and creativity in
these and other efforts, the members
should recognize the other current
officers: First Vice-Chair Dorothy H.
Ferguson from Rochester (whose spe-
cial work planning Section activities
over the past months will not be
properly heralded publicly); Second
Vice-Chair Joshua Stein, of Latham &
Watkins LLP in New York City; and
Secretary Harry G. Meyer of Hodgson
Ross LLP in Buffalo.

Support continually comes from
other members of the Executive Com-
mittee. In particular, the Executive

Committee (and I, personally) must
thank all former Section Chairs for
their constant involvement, help and
public-spirited professionalism. To go
back only a little in time these people
include: John J. Privitera, Melvyn
Mitzner, James S. Grossman, Steven
G. Horowitz, Lorraine Power Tharp,
John G. Hall, T. Mary McDonald,
William A. Colavito, Keith E. Osber,
Maureen Pilato Lamb, Flora Schnall,
John E. Blyth, Bernie Rifkin and my
partner Harold A. Lubell. 

Let’s all have a great year.

Matthew J. Leeds
Bryan Cave LLP

New York City

All Transfers of Fee Interest Made on or After September 1, 2003
Must Comply with the Following Changed Procedures:

Pursuant to an amendment to the Tax Law, adding a new section 663, certain non-resident transferors must pay
estimated personal income tax on the gain, if any, resulting from the sale or transfer of real property occurring on or
after September 1, 2003. Proof of payment of this tax, or proof that the taxpayer is not subject to the tax, must be fur-
nished in order to record the deed. A revised form TP-584 contains a new “Schedule D”, certifying that the estimated
tax does not have to be paid due to the fact that the transferor is a New York State resident (Part I) or that although
the transferor is a non-resident (Part II) the transfer is exempt because either (a) the property was used exclusively as
the transferors principal residence, (b) the transfer is a deed in lieu of foreclosure, to the mortgagee, with no addition-
al consideration, or (c) the transferor or transferee is one of certain exempt entities. This means that the transferor
must sign the new TP-584 in two places. Although pursuant to section 1409(b) of the Tax Law, a return will be
accepted if only one of multiple transferors sign, all transferors must sign schedule “D”. The new TP-584 may be
used immediately; it must be used for transfers on or after September 1, 2003. If used before September 1, schedule
“D” need not be completed.

If the transferor cannot establish an exemption pursuant to the provisions of the new TP-584, the transferor must
complete a new form IT-2663 (Application for Certification for Recording of Deed), pay any estimated tax, and obtain
a stamped Part IV of that form. The stamped Part IV must be submitted with the deed to enable it to be recorded.
The Department of Taxation and Finance has indicated it needs a three-day turnaround time for these returns. Alter-
natively, the form may be walked through at any of the 12 offices of the Department listed on the instructions.

The new law applies only to transfers made by individuals, estates, or trusts, and does not apply to transfers
made by any other entities, regardless of their residency status or the residency of their members, partners, or share-
holders. It also does not apply to leasehold transfers, including co-op apartments and leasehold condominiums, nor
does it apply to transfers of controlling interests in entities. If the subject transfer is one of these exempt categories,
the schedule D of the TP-584 may be left blank.

The forms and instructions may be obtained online from the following sources:
http://www.tax.state.ny.us/pdf/2003/property/tp584_703.pdf
http://www.tax.state.ny.us/pdf/2003/property/tp584i_703.pdf
http://www.tax.state.ny.us/pdf/2003/inc/it2663_2003.pdf
http://www.tax.state.ny.us/pdf/2003/inc/it2663i_2003.pdf

—Michael J. Kelly
Vice President and Agency Counsel
Commonwealth Land Title
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“A Little Learning Is a Dang’rous Thing; Drink Deep,
or Taste Not the Pierian Spring”
(Alexander Pope, 1688-1744—”An Essay on Criticism”)
By Harry G. Meyer

Although most of us have dab-
bled at minor home maintenance or
repairs (if only changing the prover-
bial light bulb, and it has been my
experience that generally speaking it
only takes one lawyer), most of us
have the common sense to avoid more
sophisticated tasks which are beyond
the scope of our normal skills: An
example that comes to mind was the
rewiring of my main electrical panel: I
hired an electrician for that.

I mention these comments
because where we are reasonably
familiar with something in our work
experience, we may have a false sense
of security that imaginary concepts
known as “state lines” can be ignored. 

Many New York lawyers who
have long-standing relationships with
loyal clients see those clients as they
grow older gravitate increasingly to
warmer climates, such as Florida, at
least during the winter. In a common
scenario, the legal counselor for a
family now works with the second
generation and has assisted, one way
or another, in the transfer of com-
mand for operating and/or owner-
ship of the family business. Also, as
part of the relationship, the lawyer
may well have arranged for local
counsel in Florida to handle an acqui-
sition of a second house which has
now become the primary home with a
shift of legal residence.

With a further passage of time
and looking at the broader picture,
the New York attorney may discuss
the benefits of further estate planning
with the clients (both generations).
One potential recommendation may
be to transfer title of the house in
Florida to a trust with family owner-
ship or to add other family members
to title.

Since it is very easy to copy a
prior deed or download a form from

one of the title insurance companies
and have a new deed typed, the
lawyer in New York, as a convenience
to long-time clients and established
friends, may take care of the matter
when the clients are “up North” for
the summer.

The problem is that under the
1995 Florida constitutional amend-
ment commonly known as the Save
Our Homes (SOH) Amendment, resi-
dential real property which qualifies
for a homestead tax exemption also
receives the SOH benefit which limits
the annual increase in the property’s
assessed value to the lower of (i) 3%, or
(ii) the percent change in the con-
sumer price index for all urban con-
sumers, U.S. city average, all items
1967=100 (CPI) until a transfer of
ownership. All other real property is
reassessed annually in Florida by the
county tax assessor at fair market
value. As many of you are aware,
especially in south Florida, property
value increases over the past decade
have been substantially in excess of
10% per year.

Why is this important? In legal
terms, the relatively simple act of
preparing a deed from husband and
wife to put title into an irrevocable
family trust, or adding a son or
daughter as a co-owner is considered
a transfer which triggers a “change of
ownership” for SOH purposes. The
Miami Business Journal and some of
the bar associations in Florida have
begun to point out that in the unfortu-
nate circumstance of a change of own-
ership, the first knowledge that the
client may receive comes in the form
of a shockingly higher real estate tax
bill because the county tax assessor is
allowed to reassess to current fair
market value. Here is an example:

In 1994, a New York couple
retired from their family business,
moved to Florida and used their

retirement funds to purchase a home
for $400,000. Since 1995, the increase
in the assessment on their home could
never exceed 3% each year. Therefore,
their assessment in 2003 could not be
greater than $521,910. Home values
have dramatically increased in south
Florida, and a comparable house next
door has recently sold for $1,500,000,
and will be assessed at that fair mar-
ket value. If there were no SOH
Amendment, both of the residences
would have been assessed in 2003 at
fair market value. Instead, our former
New York couple have a significantly
lower adjusted assessment and a tax
bill approximately one-third of their
new neighbors as a result of the bene-
fits of the SOH Amendment . . . that
is, until they deed the property to an
irrevocable trust or to a tenancy
which includes their son or daughter.
(While a transfer to an owner’s revoca-
ble trust may not be subject to read-
justment, it should not be undertaken
without prior review by qualified
legal counsel.) 

In some areas of Florida the tax
increase following a change of owner-
ship will be more than $15,000–20,000
per year. Unless the client was fore-
warned that a dramatic increase was
one of the consequences of the trans-
fer and agreed to it in advance, the
likely reaction is to be substantially
disappointed with the performance of
the long-time attorney, coupled with a
suggestion that it would be appropri-
ate for the attorney to “take care of
the matter.”

Practical advice: Consult with
capable counsel where a property is
located to avoid embarrassing your-
self.

Harry G. Meyer is a partner at
Hodgson Russ LLP in Buffalo, Co-
Editor of the Journal and Secretary of
the Real Property Section.
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The Impact of New York’s Impact Fee Jurisprudence
By Andrew G. Fiorella

Difficult and uncertain fiscal
times again face New York State.1 It
is axiomatic that governmental
spending cuts and increased proper-
ty taxes, made to close pre-existing
budget shortfalls, will substantially
affect municipal capital improve-
ment and infrastructure programs.2
Combined with a perennial concern
over urban and suburban “sprawl,”3

the current budgetary climate will
undoubtedly increase municipalities’
interest in non-tax “revenue
enhancements,” which will certainly
include attempts to impose impact
fee exactions for real estate develop-
ment.4

Although impact fees are now
considered to be conceptually and
legally distinct from property taxes,5
in practice, the distinctions between
the two species are likely to appear
far less crisp to a developer.6 Unlike
other states, the legislature and
courts of New York have not given
broad discretion to municipalities to
impose impact fees.7 Instead the law
has developed in particular legisla-
tively chosen areas, perhaps from
practical necessity. Although com-
mentators have called for reform in
New York’s impact fee jurisprudence
in the wake of long-standing
Supreme Court decisions and legisla-
tive enactments in other states,8 the
law has remained relatively
unchanged. Given the current forces
at play, a brief review of the salient
features of New York’s impact fee
jurisprudence, as well as the prac-
tices of a selection of other states, is
useful in effectively counseling a
client in its decision to pay—regard-
less of the objective fairness of the
amount—or to challenge an impact
fee assessment. 

On a related practical point, the
Second Department has held that in
order to recover an improperly
assessed impact fee, the developer
must prove that it paid the fee invol-

untarily, even if the municipality’s
decision is later determined to be
improper.9 Citing City of Rochester v.
Chiarella10—a property tax chal-
lenge—the Appellate Division held
that only payments made involun-
tarily could be recovered and that a
payment made under protest is an
indication of involuntariness.11 Con-
sequently, from the moment an
impact fee challenge is considered,
counsel should advise a client to pay
the assessment “under protest” or
risk losing the ability to recover the
fees in a later action.

Generally, it is advisable for a
client to pay an impact fee for both
legal and practical reasons. Legally,
impact fees imposed according to
predetermined statutory or common
law formulae are difficult to chal-
lenge,12 and are usually more equi-
table and predictable to a developer
than available alternatives, which
may include dedications of property
or future special assessments.13 Prac-
tically, in all but the most extreme
cases, the monetary and political
costs of challenging the fee—particu-
larly when offset by the actual direct
or indirect benefits received from the
municipality—militates toward pay-
ing the fee.14 However, federal and
state laws impose restrictions on
impact fees and may provide the
basis for attacking a particular fee
scheme or application. 

This article begins by exploring
the difficulties and confusion in the
process of defining impact fees, and
the role, if any, that a definition plays
in a legal challenge. It then briefly
reviews the state of federal constitu-
tional takings jurisprudence, and the
practical effects of a recent Internal
Revenue Service Revenue Ruling on
court challenges to impact fee assess-
ments. Finally, this article outlines
New York’s impact fee jurisprudence
by dividing a selection of cases into
three groups based on the nature

and difficulty of the putative chal-
lenge. The final section also outlines
some successful challenges to—and
the state constitutional, statutory,
and common law limitations on—the
imposition of municipal impact fees.
This article does not address the
mechanics of filing and pleading
under CPLR article 78.

1. The Importance and
Difficulty of Defining
Impact Fees

Although impact fee challenges
in New York differ from those in
other states, a general understanding
of the potential scope of an impact
fee illuminates the various compet-
ing policy debates and clarifies the
legal framework of specific chal-
lenges. It is possible to widen or nar-
row the definition of “impact fees”
in a variety of ways; nevertheless,
the core definition used in this article
covers all fees paid as a condition for
a municipality’s approval of a partic-
ular building plan.15 This core defini-
tion captures the mechanical essence
of an impact fee but necessarily
ignores the public policy implica-
tions of a particular choice of defini-
tions. For example, impact fees can
serve both as a kind of use-tax and
as a method ancillary to zoning reg-
ulations in slowing commercial or
residential development—particular-
ly in high-growth areas.16

a. What Impact Fees Are

Impact fees serve different pur-
poses in the various jurisdictions in
which they have been authorized;
and consequently have very different
specific definitions. For example,
compare Hawaii’s dense and tightly
focused statutory definition,

“Impact fees” means the
charges imposed upon a
developer by a county or
board to fund all or a por-
tion of the public facility
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capital improvement costs
required by the development
from which it is collected, or
to recoup the cost of existing
public facility capital
improvements made in
anticipation of the needs of a
development.17

with Wisconsin’s terse and broadly
applicable codification, 

“Impact fees” means cash
contributions, contributions
of land or interests in land or
any other items of value that
are imposed on a developer
by a political subdivision
under this section.18

Although not free of ambiguous
terms, Hawaii’s definition more
clearly establishes the purposes for
which a municipality may collect,
and uses to which it may apply, an
impact fee than does the Wisconsin
definition. It is also clear from this
comparison that Hawaii envisions
only the payment of a fee and not
the contribution of land or an inter-
est in land as Wisconsin does.19 Fur-
ther, strictly speaking, Wisconsin’s
definition blurs the line between
impact fees, which are usually cash
payments, and other takings.20 Con-
sequently, even in New York, coun-
sel for a developer considering a
challenge to an impact fee should
begin with the defined powers of a
planning board to assess such fees.21

b. What Impact Fees Are Not

In considering definitions of
impact fees, these exactions should
be distinguished from all forms of
property tax, including special
assessments for three primary rea-
sons. First, in the abstract, impact
fees and property taxes cover differ-
ent municipal expenses and, conse-
quently, require different policy justi-
fications.22 Second, under state law, a
municipality may have limited
authority to assess either property
taxes, impact fees, or both.23 Third, a
developer or a specific project may
be property-tax exempt but not nec-
essarily impact-fee exempt. Conse-

quently, although it might not be
necessary to consider impact fees sui
generis, these fees are certainly not
taxes or special assessments.

2. Impact Fees and Federal
Law

Beyond simple definitional chal-
lenges, federal statutory and consti-
tutional common law imposes limits
on a municipality’s ability, at the
extreme, to impose impact fees, and
also suggests that the most prudent
course for a developer will often be
to pay an impact fee. As a general
rule, it will be difficult to prevail on
federal constitutional challenges to
municipal impact fees. For example,
the New York Court of Appeals has
held, in a position similar to that of
most other jurisdictions including
the federal government,24 that, “[t]he
exceedingly strong presumption of
constitutionality applies not only to
enactments of the Legislature but to
ordinances of municipalities as
well.”25 Nevertheless, the constitu-
tional protections afforded an indi-
vidual or developer are an important
facet of a strategy to challenge an
impact fee assessment. 

a. Federal Constitutional
Limitations

Although New York’s impact fee
jurisprudence has changed little with
the developments in federal law,26

federal constitutional limitations pro-
vide an important, albeit opaque,
check on the otherwise broad power
of a municipality to impose impact
fees. A comprehensive review of the
federal constitutional boundaries is
beyond the scope of this article, and
the exact contour of this boundary
has spawned much legal
scholarship.27 This article will only
highlight some important well-
known background points of federal
takings law applicable to the current
discussion. 

First in Nollan v. California Coastal
Commission28 and again in Dolan v.
City of Tigard,29 the Supreme Court
has limited, under the Fifth and
Fourteenth Amendments, the ability

of states and municipalities to
require the transfer of an interest in
land to the public as a condition of
issuing a building permit. In short,
the Nollan-Dolan test requires that an
exaction have both a rational nexus
between a legitimate interest of the
municipality and specific exaction,
and a rough proportionality between
the exaction and the burden caused
by the development. 

Although the Court has not
addressed impact fees per se, three
reasons support the extension of the
Court’s takings jurisprudence to
cover monetary exactions. First,
some states have codified restrictions
on impact fees that incorporate limit-
ing language similar to the Court’s
standards.30 Second, impact fees
have the same potential for abuse as
any other taking.31 Third, some state
definitions of impact fees conflate
land donation with payment in lieu,
blurring any practical distinction
between the two species of exac-
tion.32 Consequently, in the opinion
of the author, if the Court takes an
impact fee case in the future, it is
likely to extend its interest exaction
jurisprudence to all exactions. 

Assuming, arguendo, that this
branch of the Court’s takings
jurisprudence applies to impact
fees,33 it affords an owner or devel-
oper little protection from a well-
conceived but unfair impact fee sys-
tem because the Court’s two-part
test is reasonably easy to meet. The
Court noted in both cases that even
seemingly extreme exactions would
pass a constitutional challenge.34 The
dedications in both Nollan and Dolan
seem intuitively extreme, and there-
fore provide little useful guidance
for determining what a permissible
exaction might be. 

b. Favorable Changes in Federal
Tax Treatment of Impact Fees

The Internal Revenue Service
(IRS) has recently changed its treat-
ment of impact fees.35 The change
suggests that, beyond the local polit-
ical costs of challenging an impact
fee assessment, fewer clients should
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contemplate challenges to impact fee
assessments because of the potential
tax offsets.36 Prior to Revenue Ruling
2002-9, the IRS considered impact
fees to be intangible personal proper-
ty not eligible for depreciation
because the “value” of the fee had
no determinable useful life.37 This
position almost exclusively affected
the developers of rental and low-
income properties,38 making these
projects less attractive for investors.39

In February 2002, the IRS reversed
its position and concluded that
developers may capitalize impact
fees and depreciate the expenses
over the useful life of the building.40

Of course, the availability of some
tax relief for developers might derail
any meaningful impact fee reform, if
indeed such reform is necessary.
Nevertheless, developers and their
attorneys should include the avail-
ability of a tax offset for impact fees
in any litigation decision. 

3. Impact Fees and New York
Law

Two general points about New
York’s approach to impact fees shape
judicial inquiry into particular exac-
tions and, necessarily, this discus-
sion. First, municipalities in New
York lack the inherent power to
impose conditions on site plan
approvals,41 and such power will not
be implied by the courts from the
general authority to enact zoning
regulations.42 Second, no statute or
regulation explicitly grants a county,
city, or town the general power to
assess impact fees, and the Court of
Appeals has not squarely addressed
the question of whether such powers
are implied by overall statutory
framework of the local and city
laws.43 Consequently, New York’s
impact fee jurisprudence necessarily
matches the formalistic and compart-
mentalized statutory structure under
which a municipality might base its
actions.

As previously mentioned, New
York impact fee jurisprudence has
not changed significantly as a result
of the introduction of the Nollan-

Dolan test.44 In part because New
York has limited the application of
impact fees to specific statutorily
defined areas,45 a New York munici-
pality is less likely to run afoul of
constitutional propriety than a
municipality in another state with a
more general grant of authority.46

Given that the constitutional protec-
tions would, in any event, affect only
the most extreme exactions and
impact fees, developers in New York
should typically seek relief exclu-
sively under state law. Although
somewhat more Byzantine than a
state standard coextensive with the
federal protections, New York’s
approach has struck a legislative bal-
ance between relatively unfettered
local exaction power and entirely
preventing a community from
addressing local issues, while at the
same time affording developers a
reasonable degree of protection from
overzealous local planning boards. 

This section subdivides the case
law interpreting specific applications
of New York’s approach into three
broad conceptual categories that are
arranged, with examples, in
descending order based on the diffi-
culty of a putative challenge. First,
and least difficult, are challenges to
local laws adopted in areas where
state law expressly or impliedly pre-
empts a municipality’s power to act.
Second are statutory interpretation
or “as applied” challenges to partic-
ular instances of an otherwise per-
missible power authorized by the
state. Third, and perhaps most diffi-
cult, are bootstrapping challenges to
local laws that attempt to extend a
permissible power to impose an
impact fee in one sphere to a new,
perhaps related, sphere.

a. Preemption Challenges:
The Highway Cases

Although superficially limited to
exactions for local road improve-
ments, Albany Area Builders Associa-
tion v. Town of Guilderland47 remains
the Court of Appeals’ most definitive
statement on impact fees and is an
apt place to begin. The town of

Guilderland, anticipating a long-
term increase in population, enacted
a transportation impact fee law,
which required applicants for build-
ing permits to pay a fee proportion-
ate to the increase in traffic created
by the project. The city argued that
general grants of authority in the
state constitution48 and the Munici-
pal Home Rule Law49 included the
ability to assess the impact fees.
Avoiding that thorny question, the
Court of Appeals found that the leg-
islature had entirely preempted local
authority to impose a transportation
impact fee through a statute limiting
local highway taxes.50 The Court
held that the legislature had intend-
ed to limit all highway construction
funding to the terms of the state’s
Highway Law,51 which was a “com-
prehensive and detailed regulatory
scheme in the field of highway fund-
ing, preempting local legislation on
that subject.”52

Guilderland is important not only
for its overt reasoning but also for its
implications. First, the Court specifi-
cally avoided the larger question of
powers implied by other statutory
grants of general power, including
the Municipal Home Rule Law.53 Not
surprisingly, the Court would be
reluctant to make such changes by
judicial fiat. Second, although
undoubtedly cognizant of the federal
standard, the Court did not cite or
discuss Nollan, suggesting that New
York’s jurisprudence independently
satisfies the federal constitutional
standard.54 Clearly, even under the
more restrictive Nollan-Dolan test,
New York’s tightly controlled statu-
tory framework will likely preclude
a facial constitutional challenge.
Guilderland simultaneously under-
scores the necessarily limited protec-
tion afforded by federal takings
jurisprudence and the potentially
fertile state law grounds available for
challenges. 

Although not based on Guilder-
land, the more recent case of Sepco
Ventures, Ltd. v. Planning Board of
Woodbury55 can be analyzed within
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Guilderland’s preemption reasoning.
The Town of Woodbury Planning
Board conditioned the approval of a
subdivision plat, inter alia, on the
developer’s improvement of local
access roads.56 The Second Depart-
ment based its decision in favor of
the developer, in part, on Person Kent
Corp. v. Bear,57 which held that a
planning board could deny approval
of a subdivision—but not require off-
site improvements—based on the
traffic impact of the proposed devel-
opment.58 Although the court’s rea-
soning was sound and Sepco has
independent importance,59 an alter-
native, and perhaps better, approach
would have been to base the deci-
sion on Guilderland. If a statutorily
enacted local transportation impact
fee was preempted by state law, a
fortiori, an ad hoc transportation
impact fee, which off-site improve-
ments certainly are, must also be
preempted by state law. Further, it is
precisely this kind of ad hoc exaction
that seemed to trouble the Supreme
Court in Nollan and Dolan.60 Conse-
quently, Guilderland’s state preemp-
tion argument could be a useful tool
in challenges to impact fee exactions
generally. 

b. Statutory Interpretation
Challenges: The Water and
Sewer Cases

The second broad category of
impact fee cases consists of chal-
lenges to the use or application by a
municipal authority of a statutorily
granted power. The examples in the
subsection draw from the statutory
authority granted under article 5,
chapter 43-A of the Public Authori-
ties Law, which permits various local
water authorities to conduct busi-
ness as public utilities—including
the power to charge usage fees for
their services. The statutory lan-
guage of chapter 43-A does not grant
the local authorities the explicit
power to assess impact fees;61 how-
ever, it is possible to imply the
power—whether permissibly in the
light of other New York law or not—
from the general grant. 

This was the allegation in the
saga of Phillips v. Town of Clifton Park
Water Authority.62 In 1992, the town
of Clifton Park Water Authority
(“Authority”), concerned about
future development in the town,
adopted a water service fee sched-
ule, including one-time “source” and
“storage” fees,63 that applied only to
all new and changed service.64 It was
conceded by the Authority that at
the time of adopting the new fees the
system had sufficient capacity to
handle current demand.65 The
Authority assessed a $22,000 source
and storage fee on the petitioner’s
newly constructed commercial build-
ing based on the new schedule.66 In
isolation, the general language of the
statute suggested that the fee was at
least colorably within the powers of
the Authority.67 After nine years of
procedural appeals,68 the Third
Department addressed the merits of
the petitioner’s complaint that the
fees were a prohibited tax and not a
usage fee.69 The Appellate Division,
which had consistently termed the
charges impact fees, agreed with the
petitioner: 

To be sure, the law does not
permit a municipality to
charge “newcomers” an
impact fee to cover expan-
sion costs of an existing
water facility absent a
demonstration that such a
fee is necessitated by the
particular project (as
opposed to future growth
and development in that
municipality generally) or a
demonstration that such
newcomer would be prima-
rily or proportionately bene-
fitted by the expansion . . . 70

Implied by the Appellate Divi-
sion’s discussion is the more general
point that under certain limited cir-
cumstances the power to impose
impact fees is included in the Public
Authorities Law.71 In other words, if
the impact fee acts like a tax, it is
impermissible.72 Conversely, assum-
ing a statutory grant of authority to

impose fees, an impact fee is permis-
sible if it benefits the newcomer or
results directly from the newcomer’s
project.73

Home Builders Ass’n of Central
New York v. County of Onondaga74

nicely summarizes the interplay of
federal constitutional restrictions,
Gulderland’s preemption analysis,
and Clifton Park’s statutory interpre-
tation75 in challenging impact fees in
New York. The county of Onondaga
imposed a one-time sewer connec-
tion fee, which it admitted was an
impact fee and not a sewer rent or
special assessment,76 on new connec-
tions. The court noted that Guilder-
land left open the question of general
statutory authorization for impact
fees and held, like Guilderland, that
the state had preempted the authori-
ty of the county to impose fees
because of the state’s comprehensive
scheme to regulate local sewer dis-
tricts. Next, the court briefly exam-
ined the statutory authority granted
by the County Law and General
Municipal Law as well as the
Onondaga County Administrative
Code and concluded that the general
power to assess impact fees had no
statutory support. Lastly, the court
held, as a vague alternate ground for
its decision, that the impact fee vio-
lated aspects of the state and federal
constitutions. Although the federal
constitutional analysis is at best
incomplete, and at worst incorrect,77

Home Builders Ass’n is interesting
precisely because it shows how
dynamic tension created among
three distinct, yet related, analytical
approaches can blur a court’s analy-
sis of a particular impact fee chal-
lenge. 

c. Bootstrapping Challenges:
The Green-Space Cases

The final, and perhaps most pli-
able, group of cases consists of chal-
lenges to a municipality’s attempt to
bootstrap a recognized power to
impose impact fees in one area to
another, related area. This group of
cases is conceptually distinct from
the statutory interpretation cases
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because the statute at issue affirma-
tively authorizes the imposition of
impact fees and because external fac-
tors—like difficult budgetary
times—could influence a reviewing
court in the future to expand impact
fee authority gradually. Neverthe-
less, the Court of Appeals has consis-
tently interpreted the statutory
authority to impose impact fees and
other exactions narrowly. The green-
space cases brought to challenge the
application of Town Law § 277 effec-
tively illustrate the Court’s narrow,
technical interpretation.78

In Kamhi v. Yorktown,79 the town
planning board, acting under the
authority of a local law, imposed a
recreation fee on a developer who
sought approval for a condominium
plan. Town Law § 277 specifically
empowers planning boards to condi-
tion subdivision plans on the dedica-
tion of land or payment of a fee to
the town for parks or playgrounds.80

The proposed condominium covered
43 acres and contained up to 11 units
per acre.81 Given the physical and
infrastructure similarities between
the proposed condominium develop-
ment and a subdivision, if the Court
had been interested in extending the
application of section 277—or impact
fees in general—this would have
been the case in which to do so. Fur-
ther emphasizing its strict adherence
to exact wording of the enabling
statutes, the Court of Appeals
refused to find that the town had
exercised its supersession authority82

under the Municipal Home Rule
Law because of a failure to observe
the statutory formalities.83

The Court of Appeals reached a
similar result with similar reasoning
in Riegert Apartments Corp. v. Plan-
ning Board of the Town of Clarkstown,84

a case predating the Nollan-Dolan
test. The planning board conditioned
site plan approval on the payment
by the appellant-developer of
“money-in-lieu-of-land” for the
development of public parkland.
Reading section 277 narrowly, the
Court found that the authority to
condition subdivision plats does not

include the power to condition site
plan approval on the payment of an
impact fee. Further, the Court
refused to find the power implied
from other sections and authority. 

In an interesting later state
Supreme Court case from Westch-
ester County,85 a developer facing a
substantial per-unit green-space fee
unsuccessfully challenged Town Law
§ 277 based, in part, on the then-nas-
cent Nollan test. This case is notable
because under either the Court of
Appeals’ strict adherence to formali-
ty or the more amorphous federal
standard the impact fee would have
been permissible. Although the court
did not specifically address the
statutory preconditions in its opin-
ion, under a strict reading of section
277, the town could impose the fee
because the developers’ plans were
for a subdivision. In analyzing the
Nollan challenge, the court found
that the development of large,
regional parks within the town was a
valid governmental purpose suffi-
ciently related to the proposed
development to satisfy the Takings
Clause. The court felt that Nollan had
narrowed the standard announced in
Jenad, Inc. v. Village of Scarsdale.86

Nevertheless, this case nicely illus-
trates what little effect the Nollan-
Dolan test has had, and will have, on
New York impact fee jurisprudence.

Conclusion
Although commentators have

criticized New York’s impact fee sys-
tem, and its current piecemeal, prag-
matic approach might slow munici-
pal finance reform, there is a degree
of wisdom to the current system and
the Court of Appeal’s reticence to
tackle the issue directly. Exactions in
general and impact fees in particular
represent imperfect planning and
finance alternatives whether the
community is facing the very differ-
ent pressures that result from sprawl
or rapid growth. In areas facing pop-
ulation-stagnant sprawl, the redistri-
bution of resources is imperfect at
best and counterproductive at worst.
In areas facing rapid growth, the fees

are quickly passed on to the new-
comers rather than the developer
directly profiting from the project. In
either case, the imposition of the fees
raises important questions of fairness
and efficacy, with little guidance
from the Supreme Court. Neverthe-
less, municipalities have grown to
depend on these fees to finance
important infrastructure projects,
and the importance of such revenue
enhancements only increases in diffi-
cult financial times. 

Policy concerns aside, New
York’s cautious approach to impact
fees offers a property owner or
developer’s counsel fertile ground
for a state-law challenge without
resort to the often nebulous realm of
federal constitutional takings
jurisprudence and 28 U.S.C. § 1983
litigation. Although the best practical
course might often be to advise your
client to pay an impact fee—particu-
larly in light of recent changes to the
federal tax rules—counsel for a client
considering a challenge to an impact
fee should begin with the assump-
tion that an unusual fee is likely not
authorized under state law because a
New York municipality’s power to
impose such fees is so carefully cir-
cumscribed.
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Onondaga, 151 Misc. 2d 886, 573 N.Y.S.2d
863 (Sup. Ct., Onondaga Co. 1991) (quot-
ing the Court’s language in Albany Area
Builders in a case where the municipality
unsuccessfully proffered an implied-
power argument—based in part on Gen-
eral Municipal Law § 451—to justify a
sewer impact fee).

54. See discussion supra Part 2(a). Contra
Olshaker, supra note 8. 

55. 230 A.D.2d 913, 646 N.Y.S.2d 862 (2d
Dep’t 1996).

56. For the purposes of this subsection, the
Second Department’s discussion of a
further condition for payment in lieu of
parkland dedication under Town Law §
277 is omitted. For a discussion of the
limits imposed on the “greenspace”
authority, see discussion supra Part 3(c). 

57. 28 N.Y.2d 396, 322 N.Y.S.2d 235, 271
N.E.2d 218 (1971).

58. See Sepco Ventures, 230 A.D.2d at 915
(stating “While the Planning Board may
consider off-site impacts . . . and may
condition approval on plan modifica-
tions . . ., such conditions may not
include off-site improvements of the
public roads”) (internal citations omit-
ted). The cases cited could find no statu-
tory authority for the authority to condi-
tion approval on off-site improvements. 

59. Sepco Ventures is important, if for no
other reason then that it builds on the
holding of Person Kent to include the
conditioning of approval on the
improvement of public roads. See also
Sanford v. Whearty, 216 A.D.2d 399, 628
N.Y.S.2d 349 (2d Dep’t 1995) (reversing
the denial of site plan approval for a
subdivision where the developer refused
to pay for the relocation of a public
road); Valmont Homes, Inc. v. Town of
Huntington, 89 Misc. 2d 702, 392
N.Y.S.2d 806 (Sup. Ct., Suffolk Co. 1977)
(finding that a town planning board
could not condition approval of a subdi-
vision plan on the construction by the
developer of a sidewalk on a state road).

60. See discussion supra Part 2(a).

61. See, e.g., N.Y. Public Authorities Law §
1048-j (authorizing the Buffalo Munici-
pal Finance Authority to “establish, fix
and revise, from time to time, fees, rates,
rents or other charges” for the provision
of water) (“Pub. Auths. Law”). 

62. See Clifton Park, 215 A.D.2d 924, 626
N.Y.S.2d 865 (3d Dep’t 1995) (“Clifton
Park I”); Phillips v. Town of Clifton Park
Water Authority, 243 A.D.2d 911, 662
N.Y.S.2d 867 (3d Dep’t 1997) (“Clifton
Park II”); Phillips v. Town of Clifton Park
Water Authority, 286 A.D.2d 834, 730
N.Y.S.2d 565 (3d Dep’t 2001) (“Clifton
Park III”).

63. Clifton Park III, 286 A.D.2d at 834. 

64. Clifton Park I, 215 A.D.2d at 924–25.

65. Id.

66. Id. at 925.

67. Pub. Auths. Law § 1120-d(20):

The authority shall have the
power: 

. . .

To fix rates and collect charges
for the use of the facilities of, or
services rendered by, or any
commodities furnished by the
authority such as to provide rev-
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enues sufficient at all times to
pay, as the same shall become
due, the principal and interest
on the bonds or other obliga-
tions of the authority together
with the maintenance of proper
reserves therefor, in addition to
paying as the same shall become
due the expense of operating
and maintaining the properties
of the authority together with
proper maintenance reserves,
capital reserves, repair reserves,
tax stabilization reserves and
other contingency reserves and
all other obligations and indebt-
edness of the authority. . . .

(emphasis added). 

68. See generally Clifton Park I, 215 A.D.2d
924 (remanding the case for reconsidera-
tion for failure to give the parties ade-
quate notice that the court intended to
treat respondent’s motion to show cause
to dismiss the petition, to deny the pre-
liminary injunction and vacate the tem-
porary restraining order as a motion for
summary judgment); Clifton Park II, 243
A.D.2d 911, 662 N.Y.S.2d 867 (3d Dep’t
1997) (remanding the case because the
Supreme Court exceeded the order in
Clifton Park I and examined the merits of
the motion).

69. Clifton Park III, 286 A.D.2d at 835, 730
N.Y.S.2d at 566.

70. Id. at 835, 730 N.Y.S.2d at 567.

71. See id.at 835, note 1 (stating “Relatedly,
even where a fee is properly imposed,
the amount thereof must be based on
reliable factual studies and statistics and
must bear a reasonable correlation to the
average, associated cost of the service
provided.”) (internal citations omitted).

72. Accord Coconato v. Town of Esopus, 152
A.D.2d 39, 547 N.Y.S.2d 953 (3d Dep’t
1989), leave to appeal denied, 76 N.Y.2d
701, 558 N.Y.S.2d 891, 557 N.E.2d 1187
(invalidating a town law that imposed
an initial hookup fee of $1,000 per
dwelling and $1 per square foot of non-
residential space to connect to the
town’s water supply, based in part on
Guilderland’s preemption reasoning). 

73. The author is of the opinion that,
although it certainly seems unfair to
force the newcomers to retroactively
finance previous infrastructure invest-

ments, as the court held in Clifton Park, it
seems equally unfair to impose the
entire cost of a future expansion on the
subdivision or other development that
pushes the town’s water system over the
top. Of course, the Water Authority has
the option of spreading the cost of
expansion throughout the entire system;
however, if growth has become a local
“issue,” this seems unlikely. Although
one could intuit a law and economics
justification for shifting the burden to
the newcomers, neither this approach
nor the Clifton Park approach seems very
palatable. 

74. 151 Misc. 2d 886, 573 N.Y.S.2d 863 (Sup.
Ct., Onondaga Co. 1991).

75. The Home Builders Ass’n court relied on
Coconato v. Town of Esopus, and not
Clifton Park. 

76. Home Builders Ass’n, 151 Misc. 2d at 889. 

77. The Home Builders Ass’n court’s constitu-
tional analysis (in almost its entirety)
was as follows:

[R]esolution 482-90 is unconsti-
tutional as applied since it
imposes a uniform fee on all
property newly connecting to
the sewer system of the district
without regard to whether the
development has necessitated an
expansion of existing facilities,
or whether the builders who
have had such a fee assessed
against them, or the new home
owners will be primarily or pro-
portionately benefited by any
such expansion. Therefore, the
impact fee constitutes a tax,
violative of the Federal and State
Constitutions.

Home Builders Ass’n, 151 Misc. 2d at 889.
It is the author’s opinion that under the
Nollan-Dolan test, it is unlikely that a
broadly applicable exaction that is col-
lected and used by the same municipal
organ, which is at least colorably acting
within its authority, could fail to have a
rational nexus or a rough proportionali-
ty.

78. Omitted from this discussion of the
green-space cases is Bayswater Realty &
Capital Corp. v. Planning Bd. of Lewisboro,
76 N.Y.2d 460, 560 N.Y.S.2d 623, 560
N.E.2d 1300 (1990). This subsection
argues that the Court of Appeals nar-

rowly interprets the statutory grants of
power to impose impact fees. In Bayswa-
ter, the Court affirms a local planning
board’s exercise of power “borrowed”
from another statutory section to assess
an impact fee. Because Town Law sec-
tion 281 specifically authorizes such
“borrowing” an extended discussion of
this case would unnecessarily cloud the
general point.  

79. 74 N.Y.2d 423, 548 N.Y.S.2d 144, 547
N.E.2d 346 (1989).

80. See Town Law § 277(c) (“[T]he planning
board may require a sum of money in
lieu [of a dedication of land], in an
amount to be established by the town
board. . . . Any monies required by the
planning board in lieu of land for park,
playground or other recreational pur-
poses, pursuant to the provisions of this
section, shall be deposited into a trust
fund to be used by the town exclusively
for park, playground or other recreation-
al purposes, including the acquisition of
property.”).

81. Kamhi, 74 N.Y.2d 423.

82. Under Municipal Home Rule Law §
10(1)(ii)(d)(3), a town may supercede an
otherwise valid state law in certain lim-
ited areas, including town property. The
Court of Appeals hinted that the town
might argue that the parkland and recre-
ation are within its supersession authori-
ty. Judge Simons, in concurrence, reject-
ed the Court’s view, finding that such an
action is clearly inconsistent with state
law, which would preclude the exercise
of supersession authority. 

83. 74 N.Y.2d 423.

84. 57 N.Y.2d 206, 455 N.Y.S.2d 558, 441
N.E.2d 1076 (1982).

85. Weingarten v. Town of Lewisboro, 144 Misc.
2d 849, 542 N.Y.S.2d 1012 (Sup. Ct.,
Westchester Co. 1989).
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The State of Marketable Title
By S.H. Spencer Compton

What is the state of marketable
title today? It is like the state of
Kashmir. In India. Or is it in Pak-
istan? In any discussion, various fac-
tions claim competing interests. Both
“marketable title” and “unmar-
ketable title” are slippery academic
concepts generally without practical
day-to-day application. It is likely
that the issue will arise only when a
buyer is trying to back out of a con-
tract of sale and attorneys must eval-
uate the claim. Case law provides an
often contradictory and certainly
convoluted patchwork quilt of cases,
which go off in many directions.
Where to begin?

Definition
The ALTA owner’s and lender’s

policies provide (on the first page of
the policy) coverage (subject to the
policy exclusions and exceptions and
conditions and stipulations) “against
loss or damage, not exceeding the
Amount of Insurance stated in
Schedule A, sustained or incurred
by the insured by reason of: . . .
3. Unmarketability of the title.” 

The ALTA 1992 form policy
defines “unmarketability of the title”
as:

An alleged or apparent mat-
ter affecting the title to the
land, not excluded or except-
ed from coverage, which
would entitle a purchaser of
the estate or interest
described in Schedule A to

be released from the obliga-
tion to purchase by virtue of
a contractual condition
requiring the delivery of
marketable title.

A circular definition at best, but
one that establishes the conditions
under which a marketability issue
will be considered covered under the
policy and, therefore, ripe as a claim
of loss or defense. A claim is ripe if
title is encumbered by an “alleged or
apparent” defect. Note that there is
no requirement to prove that the
defect is real. Further, a claim is cov-
ered only if it is “not excluded or
excepted from coverage.” No matter
how severe an effect the defect has
on marketability of title, there is no
coverage for any defect disclosed by
or excluded from the policy.

That said, judicial interpreta-
tion—state law—determines what
does and does not constitute unmar-
ketable title such that a purchaser
could be released from its obligation
to buy.

State Law
The Marketability Section of

Warren’s Weed New York Real
Property1 contains a daunting list of
cases with fact patterns that may or
may not match the circumstances
with which the client is faced. This
article, and, for that matter, life, are
both too short to discuss them with
any breadth. Although the more sub-
tle aspects of marketability are some-
times contradictory, a number of
similar elements frequently appear
and are useful as a sort of baseline.
Here are a few examples:

Every contract implies an
obligation to convey a mar-
ketable title.2

and:

(Marketable title is) title that
is free from encumbrances
and free from reasonable
doubt.3

and:

A marketable title is free
from reasonable doubt, but
not from every doubt.4

What Constitutes
Unmarketability of Title?

There need not be an “adverse
claimant” in order to raise an unmar-
ketability claim under the title policy.
The mere possibility of a “cloud” on
title, sufficient to justify a potential
buyer or lender in declining to buy
or lend on the property, is enough to
trigger coverage under the policy.
However, the ALTA title-policy cov-
erage for unmarketability of the title
applies only to those unmarketabili-
ty claims resulting from title defects.
Unmarketability problems relating to
the use of the property are not ordi-
narily covered by the title policy. For
example, off-record environmental
contamination is not a risk covered
by the insuring provisions of the
standard title insurance policy. Such
contamination is not a “defect, lien
or encumbrance,” and is not a matter
affecting marketability of title.

Unmarketability of title is not
necessarily the same as reduction in
market value. The insured may suf-

“Both ‘marketable title’
and ‘unmarketable title’
are slippery academic
concepts generally with-
out practical day-to-day
application.”

“[J]udicial interpretation—
state law—determines
what does and does not
constitute unmarketable
title such that a purchaser
could be released from its
obligation to buy.”
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fer a loss, when selling or mortgag-
ing a property as a result of a title
defect that was not discovered or
disclosed in the original title search,
that cannot be adequately measured
by (as set forth in Section 7(a) of the
Conditions and Stipulations of the
title policy for calculation of loss)
“the difference between the value of
the insured estate or interest as
insured and the value of the insured
estate or interest subject to the
defect, lien or encumbrance insured
against by this policy.” For example,
if the buyer of a property refuses to
purchase it because the seller is
unable to deliver title in the condi-
tion specified in the purchase agree-
ment, the loss to the insured trig-
gered by the inability of the seller to
convey the property in the condition
agreed to may be different than a
loss otherwise incurred by the
insured after the closing. 

All policy exclusions, exceptions
and conditions apply to limit the
policy’s coverage for unmarketabili-
ty. Accordingly, even when a policy
covers loss resulting from unmar-
ketability of the title, the policy’s
exclusions and exceptions may pre-
clude a right to indemnification for
certain title defects that exist and, in
fact, make the title unmarketable.

Although, for the most part,
unmarketability of title can best be
defined by a list of fact-specific state
law holdings, there are certain obvi-
ous defects which most will agree
render title unmarketable.

A forgery in the chain, for exam-
ple, would make the title unmar-
ketable because the last owner of
record is not the true owner if a pre-
decessor’s signature was forged on a
deed of conveyance.

Similarly, where there is an
unexplained break in the chain, there
is a question as to who has the better
title: the owner of record prior to the
break or the current record owner.

Titles have been rendered
unmarketable due to a recital or
other evidence, set forth in a record-
ed deed in the chain of title, which
suggests or may be taken to impute
notice of the existence of some out-
standing interest under an unrecord-
ed instrument. A deed, for instance,
may describe a parcel of land but
except from it, without specification,
premises which have been previous-
ly conveyed. Fortunately, several
statutes have been enacted—New
York Real Property Law § 291e
(RPL), for example—which makes
such an indefinite reference void as
against bona fide purchasers without
notice and, more importantly, inef-
fective to give notice. Similarly, an
improper or incorrect acknowledg-
ment on a deed makes title unmar-
ketable, but if the deed has been of
record for ten or more years, by
statute in New York, the title defect
is a nullity.5

A mortgage lien, not expressly
provided for in the contract of sale,
renders title unmarketable. That the
purchaser had knowledge of the
mortgage is immaterial. The pur-
chaser may assume that the seller
will convey title free of the mort-
gage. Where the contract of sale
expressly provides that the purchas-
er will take title subject to a specified
mortgage, the purchaser is then
charged with knowledge of its terms
and cannot object to the existence of
the mortgage so long as its terms
conform to those set forth in the con-
tract. A mortgage open of record
does not render title unmarketable if
the seller has a release document.

An unexpired lease in existence
on the date of closing title makes
title unmarketable. It is critical,
therefore, that any provision in the
contract making the sale subject to
tenancies be carefully articulated
because its omission or vagueness, in
the face of tenancy, offers the pur-
chaser an easy way to walk away

from the contract with its purchase
deposit intact.

Brokers
A broker is entitled to a commis-

sion from the seller even though the
transaction fails to close due to
unmarketable title.

Lender’s Policy
In a loan policy, the “unmar-

ketability of title” insuring provision
covers the lender against title-related
claims that actually disable or pre-
vent the lender from selling its mort-
gage to another investor, or that
would require the lender to repur-
chase a mortgage. Again, this lan-
guage does not cover circumstances
resulting from physical condition of
the land, such as contamination with
hazardous waste or damage to
improvements.

Encumbrances
An encumbrance is a burden or

charge on the property or an out-
standing right in a third party, which
interferes with the use or transfer of
the property or subjects the property
to an obligation. As a general matter,
any encumbrance renders title
unmarketable. Furthermore, where a
property is subject to an encum-
brance, title is unmarketable, despite
the improbability of any adverse
effect on the title or use of the prop-
erty. A case in point: there was a
property which was served by elec-
tric wires in the abutting street and
was subject to an easement permit-
ting the maintenance of poles and
wires across the property. The court
deemed the unlikelihood of any use
of the easement immaterial. The exis-
tence of the easement rendered title
to the property unmarketable. 

Encroachments, both on and off
the property, can render title unmar-
ketable. That said, encroachments by
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roof cornices, trim, fire escapes, cel-
lar doors and the like do not ordinar-
ily discourage a willing purchaser
even though title has been rendered
technically unmarketable.

A jurisdictional defect in the
court action from which the title is
derived can render a title unmar-
ketable. An example of this is where
a foreclosing mortgagee fails to give
the required notice to the defaulting
mortgagor/fee owner. Similarly, a
conveyance while a bankruptcy stay
is still in effect is a violation of feder-
al law, which will make title unmar-
ketable.6

An easement in front of a prop-
erty for an elevated railway renders
title unmarketable.7

Restrictive covenants affecting
intended use, i.e., no slaughterhouse,
distillery, tallow chandlery, smith
shop, etc., render title
unmarketable.8

Restrictive covenants affecting
lot area, i.e., limitation on the portion
of the lot on which construction may
take place, render title
unmarketable.9

Threat of litigation or substantial
expense, i.e., potential demand for
the removal of encroachments, ren-
ders title unmarketable.10

Nonetheless, even though a
covenant might render a title unmar-
ketable, with affirmative title insur-
ance, a purchaser will likely accept
such a title. This is the distinction
between marketable and insurable
title, discussed below.

Surveys
Unresolved conflict between two

surveys renders title unmarketable.11

Here, two competent licensed sur-
veyors came up with different results
originating from different locations
of a 1907 fence location. This case
also stands for the proposition that
even if a de minimis amount of the
land to be conveyed is in question—
one half of one per cent of the total

area was questionable in this case—
title to the entire parcel may be
unmarketable.

Where a survey defect is not of
record, but could have been identi-
fied if a survey had been made and
submitted to the title insurer, the title
insurer may be liable to the insured
for a claim of unmarketability of title
based on the undiscovered or undis-
closed survey defect. Since the policy
does not limit coverage to record
matters, the title insurer must either
take a general survey exception, or
examine the survey and take specific
exception to the items shown on the
survey. If the title insurer takes spe-
cific exceptions, but misses a matter
that should have been excepted and
does not show it as a specific excep-
tion (such as an encroachment), the
title insurer could incur liability
under the “unmarketability of title”
coverage provision if the buyer repu-
diates the contract because it has dis-
covered the defect and refuses to
close the transaction.

Drafting
When drafting the provision in

the contract of sale describing the
condition of title to be delivered at
closing, the seller’s counsel’s goal is
to be as inclusive as possible. The
following language contemplates a
broad universe of facts: “Subject to
any state of facts shown on the
[annexed] survey prepared by
________________, dated _______
[and last redated ______] and to any
additional state of facts an accurate
survey or personal inspection of the
property would disclose.” In
response, the purchaser’s counsel,
seeking to protect its client by nar-

rowing the foregoing, might wish to
add: “, provided such additional
facts do not render the condition of
title to be in violation of this con-
tract.” The reference is to the earlier
contract provision where the seller
has covenanted to deliver either a
marketable or an insurable title, as
the case may be. 

Marketable Versus Insurable
Title

Marketable title and insurable
title are not the same. Title insurers
will ignore certain defects in title for
a variety of reasons, which is what
title underwriting is all about: risk
evaluation. It follows, then, that the
test of marketability is not that a rep-
utable title insurer has issued a poli-
cy free of the defect in question. Title
is also not rendered marketable by
the insurer’s willingness to issue a
new policy to a purchaser from the
insured. Nonetheless, an insurer’s
willingness to insure is frequently
used as a yardstick—a litmus test—
for marketability.

An insurable title is “one which
a reasonably prudent title insurance
company would be willing to insure,
free from exceptions (other than
those normally excluded by the poli-
cy form) and at normal title insur-
ance rates.”12 In short, an insurable
title is one for which a title under-
writer (or its agent) decides to issue
a title insurance policy. It’s that sim-
ple. Whereas, ideally, a marketable
title is one free of liens, encum-
brances and defects, an insurable
title is not necessarily a perfect one. 

A title insurer, for any number of
underwriting reasons, may elect to
“insure over” or “omit” a defect
which, under a pure marketability of
title analysis, would render title
unmarketable. A typical example of
this is where a property is encum-
bered by the lien of an open mort-
gage, which has not been released or
satisfied of record. Under the classi-
cal marketability analysis, such a
title would be unmarketable, but, so

“[A]n insurer’s willingness
to insure is frequently
used as a yardstick—a
litmus test—for market-
ability.”
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long as the title insurer has received
satisfactory evidence that the mort-
gage was paid in full, the insurer
will insure over the mortgage and
omit the title defect. 

A title insurer may not always be
willing, nor is it required, to insure a
title even where that title is mar-
ketable. In Title Guarantee & Trust Co.
v. Rudershausen,13 a title company
refused to insure a title that had been
determined by court order to be
marketable.

Nor does an insurer’s refusal to
insure render title unmarketable.14 A
title insurance company cannot be
compelled to issue a title insurance
policy. It is free to conduct its busi-
ness in the manner it chooses.

Clearly, an insurable title is of a
lesser quality than a marketable title,
but in the real world of commercial
real estate transactions, that distinc-
tion is misleading. Few conveyance
or loan transactions close unless and
until the title insurance company is
prepared to issue its policy. Having

an insurable title is far more impor-
tant in the world of commerce than
having a technically marketable title.
As a practical matter, an insurable
title is often a lot easier to come by
than a marketable one.
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What Is the New TOEPP Title Policy?
By James M. Pedowitz

In January 2001, the New York
State Insurance Department
approved a new title policy form
called the TIRSA Owner’s Extended
Protection Policy (TOEPP), available
only for fee insurance of a property
improved by a 1-4 family dwelling,
and owned by a natural person
(including a living trust established
by a natural person for estate plan-
ning purposes). The premium is set
at 120% of the applicable owner’s
rate under the TIRSA rate manual. 

A copy of the TOEPP policy
form is annexed as Exhibit “A”
(beginning on page 64). The TOEPP
policy is not an ALTA policy form
and has a totally different structure.
While an ALTA Owner’s Policy con-
tains four broad insuring provisions
that are quite all-inclusive, limited
by exclusions from coverage, condi-
tions and stipulations, and Schedule
B typewritten exceptions, the TOEPP
title policy contains 28 specific cover-
ages, several of which are subject to
a deductible amount ranging from
$1,500 to $4,000 and a specified max-
imum limit of liability under four of
the specified covered risks, ranging
from $5,000 to $25,000, irrespective
of the gross amount of the policy. It
also contains exclusions, conditions
and Schedule B typewritten excep-
tions.

The main differences in coverage
from an ALTA Owner’s Policy are
that, in addition to the specified
numbered coverages, some of the
coverages include some limited pro-
tection as to loss from zoning and
land use violations, plus some speci-

fied “post-policy date” losses. It also
contains a provision for an automatic
increase in the gross amount of the
policy by 10% for each of its first five
years.

Many of the enumerated cover-
age risks would also be covered by
the insuring provisions of the ALTA
Owner’s Policy. Some of the TOEPP
covered risks are not included, either
partially or totally, within an ALTA
Owner’s Policy coverage:

Covered Risks 1–6 inclusive
would be covered by the ALTA
Owner’s Policy.

Covered Risk 7 expands the cov-
erage of Covered Risks 1–6 inclusive
even if they arise after the policy date
(but subject to the Exclusions, which
include language similar to some of
the ALTA Exclusions from coverage).
As a result, it is somewhat difficult
to imagine how some of these “post-
policy” claims could claim any valid-
ity without some involvement by the
insured, where that involvement
would not also come within one of
the Exclusions from coverage as to
matters “created, allowed or agreed
to” by the insured (Exclusion 4e),
and which would also have been
excluded under Exclusion 3(a) of the
ALTA Owner’s Policy.

This coverage seems to be
beyond the definition of title insur-
ance under New York Insurance
Law. The case of Van Arsdale v. Met-
ropolitan Title Guaranty Co.1 has held
that title insurance is designed to
protect against past events, not pos-
sible future encumbrances.

Covered Risks 8–10 would also
be covered by an ALTA Owner’s Pol-
icy.

Covered Risk 11 enlarges the
“lack of access” coverage in the
ALTA Owner’s Policy to specifically

include “actual vehicular and pedes-
trian access, other than vehicular
access to a condominium unit, based
upon a legal right.” This is an expan-
sion of ALTA policy coverage.

Covered Risks 12 and 13 furnish
a form of affirmative insurance
against forced correction, or loss of
title because of a violation of some
covenant, condition or restriction;
whether or not the violation is dis-
closed in the policy. This is also an
expansion of ALTA policy coverage.

Covered Risks 14, 15, 16 and 17
are new. Number 14 deals with a
violation of an existing subdivision
law or regulation, (but subject to a
deductible of $2,000, and a maxi-
mum liability of $10,000). Since the
loss could involve an injunction
mandating the removal of all
improvements, including the resi-
dence, the question is, how much of
a help is the $10,000 maximum cov-
erage?

Covered Risk 15 (deductible
$4,000 and maximum loss of $25,000)
deals with the cost of enforced
removal because of lack of a building
permit.

Covered Risk 16 (deductible
$4,000, maximum liability $25,000)
deals with the cost of the forced
removal of structures because they
violate an existing zoning law or reg-
ulation on the policy date.

Zoning coverages are not includ-
ed in the ALTA policy, although in

“The TOEPP policy is not
an ALTA policy form and
has a totally different
structure.”

“Some of the TOEPP
covered risks are not
included, either partially
or totally, within an ALTA
Owner’s Policy coverage.”
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those states where a zoning endorse-
ment is available, some of this cover-
age could be included.

Desirable as these coverages
may be, the severely limited amount
of the maximum coverage raises a
question as to the desirability of the
coverage, as well as the fact that the
only loss covered is cost of removal,
not the value of what was removed.

It can also be a source of won-
derment as to how these coverages
were ever approved for incorpora-
tion into a title insurance policy in
New York. Compliance with zoning
laws and ordinances have been held
not to affect the marketability of
title.2

Our courts have effectively stat-
ed that zoning, etc., are not encum-
brances on “title.” Since title insur-
ance by statute in New York3 can
only insure “loss by reason of defec-
tive titles and encumbrances,” and
searches, etc., “affecting the title to
such property,” it is questionable if
this insurance complies with the
New York Insurance Law.

As with Covered Risk 7 this
insurance seems to go beyond the
definition of title insurance. This pol-
icy clearly furnishes a form of insur-
ance in addition to title insurance as
defined under Insurance Law § 6403.

There is no question that insur-
ance that would include compliance
with zoning laws and ordinances
would be a valuable addition to a
title insurance policy. However, with
the number and variety of zoning
laws and ordinances in the separate
municipalities across the state, it is

highly unlikely that any title insurer
could harness the expertise neces-
sary to apply each parcel being
insured to the applicable law or ordi-
nance. As a practical matter, the
requirement for the production of a
certificate of occupancy covering all
improvements now on the property
is normally an effective, though an
imperfect, substitute.

Covered Risk 17 is another
aspect of insurance against the
enforcement of a zoning law or ordi-
nance that would prevent use of the
property as a single family residence
because it would violate applicable
zoning on the date of the policy.

Covered Risk 18 deals with the
removal of all or part of the
insured’s structure(s) that encroach
on a neighbor’s land. It does not
include encroachment onto a street
or highway. There is a deductible of
$1,500 and a maximum loss of $5,000
under this coverage when the
encroachment is a boundary wall or
fence. 

Covered Risk 19 overlaps the
insurance against unmarketability in
Covered Risk 25, when the unmar-
ketability is based upon an encroach-
ment by a neighbor on the insured
property. Unmarketability is also
covered by the ALTA Owner’s Poli-
cy.

Covered Risk 20 covers removal
of an existing structure that
encroaches onto an easement area or
building set-back line. This coverage
usually requires a current survey. If
the survey does not disclose the
encroachment, this could also be a
form of insurance that covers the
accuracy of the survey.

Covered Risk 21 covers damages
to structures, other than walls or
fences by reason of “a right to use
the surface of the Land for the
extraction or development of miner-
als, water or any other substance”;
even if these rights are excepted or
reserved from the description of the
land, or in Schedule B of the policy.

This is another coverage that seems
to go beyond title insurance.

Covered Risk 22 gives affirma-
tive insurance against any effort to
enforce a discriminatory covenant,
condition or restriction based upon
“race, color, religion, sex, handicap,
familial status or national origin.”
The more onerous of the foregoing
are already prohibited by law.

Covered Risk 23 covers taxes
assessed for some period before the
policy date because of construction,
change of use or of ownership. The
ALTA Owner’s Policy coverage
would include this, but only if it was
a lien on the date of the policy.

Covered Risk 24 covers any
future encroachment by a neighbor’s
structures, other than boundary
walls or fences. Although this
appears to be a form of post-policy
protection, much of it would be cov-
ered by the ALTA Owner’s Policy, if
the neighbor claimed some “right” to
encroach on the insured property
that could be traced back to or before
the policy date.

Covered Risk 25 is insurance
against unmarketability of the title,
which is also one of the ALTA
Owner’s Policy coverages.

Covered Risk 26 protects against
the invalidity of the insured title
because some document upon which
title is based “was not properly
signed, sealed, acknowledged, deliv-
ered or recorded.” The coverage in
the ALTA Owner’s Policy is much
broader when it insures against loss
because of “any defect in . . . the
title.” 

“It can also be a source of
wonderment as to how
. . . [zoning] coverages
were ever approved for
incorporation into a title
insurance policy in New
York.”

“This policy clearly furn-
ishes a form of insurance
in addition to title insur-
ance as defined under
Insurance Law § 6403.”
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Covered Risk 27 insures the cor-
rectness of the address of the proper-
ty shown in Schedule A. If the
address is that of some other proper-
ty, and the insured can show a loss,
the policy covers it.

Covered Risk 28 (the last num-
ber listed) insures against actual loss
if the survey referred to in Schedule
B of the policy incorrectly shows the
location of the land according to
public records. Although not covered
by the ALTA Owner’s Policy, it
would be covered if the policy also
included a TIRSA “Land Same as
Survey” endorsement.

A purchaser of the new TOEPP
policy must first answer the follow-
ing questions:

1. Do the 28 enumerated risks
include all risks that could arise
under the four ALTA Owner’s
Policy Coverages?

Answer—Questionable, other-
wise all four ALTA coverages
would have been included.

2. Are the additional coverages
that are not within the ALTA
Owner’s Policy coverage worth
the cost of the additional premi-
um?

Answer—Questionable, espe-
cially since several have both a
deductible and a maximum limit
of coverage.

3. Are those coverages that appear
to be ultra vires under Insurance
Law § 6403 enforceable against
the title insurer?

Answer—Since the form was
approved and authorized for
issuance by the Superintendent
of Insurance, and a premium
was paid, the company will
probably have to pay.

4. Is the TOEPP policy worth buy-
ing?

Answer—It is too soon to judge.
While many of the additional
coverages are worthwhile, there
is a genuine concern that the list-
ing of specific covered risks
could exclude certain losses that
would have been covered by the
ALTA Owner’s Policy. It might

have been simpler and more
acceptable if the additional risks
would have been included in an
optional endorsement to the
ALTA Owner’s Policy for the
same additional cost, and which
would have eliminated the con-
cerns about diminution of the
basic title insurance coverages. 

In its present form the new
TOEPP policy remains a big question
mark.

Endnotes
1. 103 Misc. 2d 104, 425 N.Y.S.2d 482 (Sup.

Ct., Nassau Co. 1980).

2. See Voorheesville Rod & Gun Club v. E.W.
Tompkins Co., 82 N.Y.2d 564, 606 N.Y.S.2d
132 (1993); Chasanoff v. Silberstein, 6
A.D.2d 872, 177 N.Y.S.2d 620 (2d Dep’t
1958), aff’d, 6 N.Y.S.2d 807, 188 N.Y.2d
194 (1959).

3. Insurance Law § 1113(a)(18).

James M. Pedowitz is counsel to
Berkman, Henoch, Peterson &
Peddy, P.C., in Garden City, New
York. He has written and lectured
extensively on real estate, title
insurance, mortgage foreclosure
and various other real property sub-
jects.

“In its present form the
new TOEPP policy remains
a big question mark.”
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Representing Clients During Divorce and Bankruptcy:
How New York’s Domestic Relations Law Impacts
Title to Property
By Edward W. Vopat

How can a practitioner protect a
divorcing client’s interest in real
property when the client is not the
title holder? Can real property be
protected from creditors in a bank-
ruptcy proceeding? What steps can
an attorney take to maximize the
post-divorce assets of the debtor or
non-debtor spouse? This article
examines the intersection of the
Bankruptcy Code and New York’s
Domestic Relations Law (DRL) to
provide some guidance.

The question of what constitutes
property of the bankruptcy estate for
an individual debtor normally is not
a difficult question to answer. Prop-
erty of the estate in a Chapter 7 filing
consists of “all legal or equitable
interests of the debtor in property as
of the commencement of the case.”1

In a Chapter 13 reorganization, prop-
erty of the estate includes both prop-
erty acquired by the debtor as well
as the debtor’s earnings after com-
mencement of the case and prior to
the closing of the case or conversion
to Chapter 7, 11, or 12.2 However,
determination of what constitutes
the debtor’s property takes on a
greater complexity when put into the
context of marital dissolution.

The Bankruptcy Code deter-
mines what property of the debtor
becomes part of the bankruptcy
estate. Federal law, however, does
not establish what constitutes prop-
erty rights. This is a matter of state
law.3 Accordingly, while the Bank-

ruptcy Code is determinative of dis-
position of estate property, the very
issue of what constitutes the debtor’s
property may vary between states.
For the practitioner, an understand-
ing of property laws and the impact
on bankruptcy in his jurisdiction is
of critical importance. 

Property rights between spouses
are a primary issue in most marital
dissolution cases. Under New York
law, the trial court determines issues
of title, occupancy and possession of
property,4 and equitable distribution
of property in marital dissolutions.5
Further, assets may be considered to
be marital property subject to equi-
table distribution regardless of the
form in which title to such assets is
held.6

A key issue in this area is at
what point in time do property
rights become vested. This was the
issue in In re Frederes.7 The debtor
husband, Bruce Frederes (“Debtor”),
filed a Chapter 7 petition in May
1989. At the time of the filing, a
divorce proceeding was pending
between the Debtor and his wife. A
Judgment of Divorce issued on
August 21, 1991, granted, inter alia,
equitable distribution of assets and
provided that a parcel of land (the
“Congdon Road Property”) that had
been held solely in the name of
Louise Frederes be retained by her,

and the Debtor’s interest in such
property be transferred by quitclaim
deed.8 This judgment incorporated
an oral stipulation between the par-
ties relating to the Congdon Road
Property that was read into the
record on February 8, 1991.9 The
Trustee commenced an adversary
proceeding in November 1991
against Louise Frederes claiming an
equitable interest in the Congdon
Road Property.

The Trustee argued that the
Debtor had an equitable interest in
the property because the asset was
admitted to be a “marital asset”
under DRL § 236. However, this
proposition relied on two cases that
are distinguishable from the facts in
Frederes. Both In re Palmer10 and In re
Hursa11 dealt with facts where the
Debtor had a pre-existing ownership
position either by being the sole title-
holder, as in Palmer,12 or by virtue of
holding jointly titled assets with the
non-debtor spouse, as in Hursa.13

Since property rights were estab-
lished prior to the bankruptcy peti-
tion, the Palmer and Hursa courts
found the bankruptcy estate to have
a claim to the debtor’s interest under
section 541 of the Bankruptcy Code. 

Title to the property in Frederes
was held solely in the name of the
non-debtor spouse. Judge Ninfo
observed that under New York law,
equitable distribution rights vest
only upon judgment, and that no

“Federal law . . . does not
establish what constitutes
property rights. This is a
matter of state law.”

“Property rights between
spouses are a primary
issue in most marital
dissolution cases.”

“For the practitioner, an
understanding of property
laws and the impact
on bankruptcy in his
jurisdiction is of critical
importance.”
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right arises merely because property
is a marital asset under section 236
of the DRL.14 Therefore, the court
found that the Debtor had no vested
legal or equitable property interest in
the Congdon Road Property at the
time of filing. Further, there was no
basis for determining that the Cong-
don Road Property became part of
the Debtor’s estate after filing. Sec-
tion 541(a)(5) of the Bankruptcy
Code provides:

Any interest in property that
would have been property of
the estate if such interest had
been an interest of the
debtor on the date of the fil-
ing of the petition, and that
the debtor acquires or
becomes entitled to acquire
within 180 days after such
date - 

(A) by bequest, device, or
inheritance; 

(B) as a result of a property set-
tlement agreement with
debtor’s spouse, or of an inter-
locutory or final divorce
decree;15

Since there was no determina-
tion of property rights within 180
days of the bankruptcy filing, the
non-debtor spouse’s interest in the
Congdon Road Property was not
subject to any claim by the bankrupt-
cy estate. Judge Ninfo also observed
that the statutory factors for equi-
table distribution awards16 do not
include protecting or even recogniz-
ing the interests of the debtor
spouse’s creditors.17

Another bankruptcy issue that
arises in this context is a debtor’s
attempt to avoid judgments arising
out of an equitable distribution
award. That was the principal issue
in In re Greenwald.18 James and Patri-
cia Greenwald divorced in 1990 fol-
lowing a 30-year marriage. The trial
court awarded Patricia Greenwald a
distributive award of $4.4 million,
approximately $435,000 of James

Greenwald’s IRA accounts (the “IRA
award”), and half of his interest in
an employee stock ownership plan
(ESOP), which was valued at $1.7
million. Mr. Greenwald appealed the
trial court determination. During the
pending appeal, Patricia had judg-
ments docketed exceeding $6 mil-
lion, representing the unpaid judg-
ments.19 The appellate court left the
awards virtually intact, reducing the
ESOP award by approximately
$262,000, for an award of $1.4 mil-
lion.20

Following his unsuccessful
appeal, the debtor filed a petition
under Chapter 11 of the Bankruptcy
Code seeking to set aside as a prefer-
ence his ex-wife’s levies on his
accounts. The debtor also sought a
ruling that his IRA was exempt
property and not subject to execu-
tion.21 Ms. Greenwald moved to dis-
miss the Chapter 11 case or alterna-
tively to lift the automatic stay and
allow her to collect on her judg-
ments. 22

Judge Conrad observed that
under New York law the rights of
parties in a matrimonial case are set
in the final judgment.23 Courts have
held that prior to judgment, the
rights of the non-debtor spouse are
not superior to those of an unse-
cured creditor.24 Judge Conrad
specifically rejected the debtor’s
position that Ms. Greenwald was
simply a judgment creditor.25 Reiter-
ating that property rights for purpos-
es of section 541 are determined by
applicable state law, the Greenwald
court determined that Mr. Green-

wald’s estate did not include the
value of assets awarded to Ms.
Greenwald under the Judgment of
Divorce, as those property rights
vested in her upon entry of judg-
ment.26

These cases are consistent. In
Frederes, the rights of the Debtor to
property had not been established
prior to the filing of the bankruptcy
petition.27 The Trustee was unable to
cause the creation of property rights
where none had yet to be established
under state law.28 Unless the deter-
mination results in an award to the
debtor within 180 days in a Chapter
7 case, or for a Chapter 13 debtor,
prior to the closing of the case or
conversion to Chapter 7, 11 or 12, the
property is not subject to inclusion in
the estate.29 We also observe that a
right in equitable distribution is not
determinative of how marital assets
will be distributed. DRL § 236 gov-
erns distribution of assets in matri-
monial actions. It is clearly estab-
lished under New York law that
equitable distribution does not
require a 50/50 division of assets.30

The trial court has great discretion in
arriving at a property distribution
that is equitable under the circum-
stances of the case, even creating
rights in things not generally consid-
ered to be assets outside of the con-
text of domestic relations.31 Further-
more, the DRL does not require the
court to consider the effect on the
debtor’s estate or possible benefit to
his creditors.32

Similarly, Greenwald shows that if
property rights are vested in a non-
debtor through a judicial determina-
tion, this property is not part of the
estate under section 541.33 While the
automatic stay provision applies
with the commencement of the case,
a previous adjudication of property
rights between spouses is not dis-
turbed by the filing of a petition
under title 11.34 Enforcement of an
equitable distribution award may be
delayed, but the post-judgment
rights of the non-debtor spouse will

“Enforcement of an
equitable distribution
award may be delayed,
but the post-judgment
rights of the non-debtor
spouse will be respected
by the Bankruptcy Court.”
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be respected by the Bankruptcy
Court.35 Greenwald was decided prior
to the addition of 11 U.S.C. §
523(a)(15), which exempts from dis-
charge, subject to limitations, any
debt: “Not of the kind described in
paragraph (5) that is incurred by the
debtor in the course of a divorce or
separation or in connection with a
separation agreement, divorce decree
or other order of a court of record”36

This amendment supports the deter-
mination in Greenwald that property
rights vested in spouses by means of
a matrimonial action shall not be
diminished by a bankruptcy filing.
Mr. Greenwald’s contention that his
IRA was not includable in his section
541 estate was indeed correct, but
not in the way proposed by Green-
wald. As the rights to that portion of
his retirement accounts had been
previously determined by the New
York Supreme Court, those assets
were no longer his—they were the
property of Ms. Greenwald.37 His
proposal that these assets were

exempt from execution was fatally
flawed in that assets available to sat-
isfy judgments do not include assets
that have been determined not to be
the property of the judgment debtor,
a situation that is perhaps unique to
matrimonial actions. Although not
yet in effect at the time of Greenwald,
the New York Legislature has further
supported the premise that matrimo-
nial debts are enforceable even
against otherwise exempt assets.38

Practitioners must consider the
effect bankruptcy proceedings may
have on clients also involved in a
marital dissolution. Representing a
client involved in a divorce where a
bankruptcy has been filed or is likely
to be filed involves two key points.
Is your client the title-holder of real
property or the non-titled spouse?
Has the divorce judgment been
entered or not? Attorneys may find
the illustrations below (Figure 1 and
Figure 2) of suggested actions help-
ful.

Given the impact bankruptcy fil-
ings can have on the real property
assets of both the titled and non-
titled spouse, practitioners should
carefully examine what actions they
should take in order to prevent cred-
itors from reaching assets properly
due to a divorcing spouse, and to
help secure enforcement of a hard-
won equitable distribution award.
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Figure 1: Bankruptcy Filing Prior to Entry of Divorce Judgment
Attorney Represents: Debtor Non-Debtor

Titled Spouse Seek determination Conclude Bankruptcy 
of Equitable Case
Distribution under
DRL § 236(b)(5)

Non-Titled Spouse Conclude Seek determination of
Bankruptcy Case property interest under

DRL § 234 and determine
Equitable Distribution under
DRL § 236(b)(5)

Figure 2: Effect of Bankruptcy Filing After Entry of Divorce
Judgment
Attorney Represents: Debtor Non-Debtor

Titled Spouse Property included in Property not included in
Bankruptcy Estate Bankruptcy Estate of Debtor

Non-Titled Spouse Property not Seek enforcement of Equitable
included in Distribution against
Bankruptcy Estate bankruptcy-exempt assets
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convenience of the contracting par-
ties and cannot impair the priority of
a lien which intervenes between the
first and second mortgages, the Dime
court observed in agreeing with the
Societe Generale, the condo lien did
not exist when the second mortgage
was executed. So when the two
mortgages were consolidated, they
became a single first mortgage, enti-
tled to the seniority afforded by RPL
§ 339-z.

With two conflicting views,
extant, philosophically—and practi-
cally as a result—the issue remained
unresolved. In February 2000, how-
ever, an expansive rejection of Societe
Generale appeared, albeit still at the
trial court level. Upon essentially the
same facts, Greenpoint Bank v. El-
Basary5 joined the Dime camp and
pointedly banished Societe Generale.
The only difference here was the
new condo argument that the consol-
idated mortgage was not a “pur-
chase money” mortgage, thereby
denying it the statutory exception of
priority. The court rejected that with
a cogent analysis of the statutory
language preserving superiority to
“a first mortgage of record,” sans any
reference to categorizing it as a pur-
chase money mortgage.

In addition to persuasively craft-
ed legal arguments, the Greenpoint
decision also observed the com-
pelling reality that RPL § 339-z does
not bar a condominium unit owner
from refinancing by satisfying an
existing mortgage in a greater
amount. Since under that circum-
stance there is no question but that
the new first mortgage will be senior
to a subsequent condo common
charge lien, a second mortgage con-
solidated with an existing first mort-
gage becomes the same thing and is
entitled to a like seniority. And it
makes eminently good sense.
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the grantee.” That couldn’t mean a
foreclosure sale, though, because if it
did, the basic premise preserving
seniority to a first mortgage would
collapse. Lucid though the preceding
thought might be to most, a tortur-
ous path was trod for years2 until the
Court of Appeals affirmed what
mortgagees’ attorneys always
believed was obvious—the statutory
lien for common charges does not
survive foreclosure of a first mort-
gage.3

In part because nuance always
emerges from the fertile minds of
attorneys, the story didn’t end with
the ultimate pronouncement by New
York’s highest court. The war was
fought again when a 1985 first mort-
gage was consolidated with a second
mortgage in 1990 (recorded in 1991)
which became the subject of a fore-
closure naming the holder of a 1992
condo common charge lien. Upon
summary judgment seeking to strike
the condominium’s answer, the rul-
ing was that the once second mort-
gage portion of the consolidated
mortgage was inferior to the com-
mon charge lien. That was the befud-
dling Societe Generale decision.

Such upset to recognized notions
lasted but a year when the precise
issue arose again in Dime Savings
Bank of New York v. Levy,4 with a dif-
ferent result. While a consolidation
agreement is indeed solely for the

BERGMAN ON MORTGAGE FORECLOSURES:

Consolidated Mortgage Priority Over Condo Lien
By Bruce J. Bergman

Not sur-
prisingly, the
Founding
Fathers were
correct. There
are some
truths we
hold as self-
evident—
such as,
when a first
and second

mortgage are combined via consoli-
dation to form a single lien, well . . .
they become a single lien. Too obvi-
ous a point to make? Apparently not,
because there was one court which
ruled to the contrary,1 thereby subju-
gating a former second mortgage
(now consolidated) to a later, non-
intervening condominium common
charge lien, in turn creating a bizarre
scenario for a foreclosing plaintiff, to
say nothing of the havoc it wrecked
with accepted precepts of titles.
(Attorneys involved with the issue
will remember this as the infamous
Societe Generale case.)

The world of physics must forev-
er be burdened with the law of
entropy, but the realm of jurispru-
dence needs order, which we almost,
but not quite, have in the continuing
battle between condominiums,
championing the condominium com-
mon charge lien, and the first mort-
gage, asserting its own primacy.

All this evolves from RPL § 339-z,
which granted the condo common
charge lien a special priority over
everything except a first mortgage of
record (and a few less common inter-
ests we needn’t dwell upon here). In
its understandable zeal to protect
condominiums, however, the statute
went on to provide that when a
condo unit is sold or conveyed,
“unpaid common charges shall be
paid out of the sale proceeds or by

“There are some truths we
hold as self-evident—
such as, when a first and
second mortgage are
combined via consolida-
tion to form a single lien,
well . . . they become a
single lien.”



78 NYSBA N.Y. Real Property Law Journal |  Summer 2003  |  Vol. 31  |  No. 2

2000), is a partner with Certilman
Balin Adler & Hyman, LLP in East
Meadow, New York, outside coun-
sel to a number of major lenders
and servicers, and an Adjunct Asso-
ciate Professor of Real Estate with
New York University’s Real Estate
Institute, where he teaches the
mortgage foreclosure course. He is
also a member of the USFN, the
American College of Real Estate
Lawyers and is on the faculty of the
Mortgage Bankers Association of
America School of Mortgage Bank-
ing.

Copyright 2003 by Bruce J.
Bergman, all rights reserved.

Unfortunately, for the anti-
entropy camp, two to one below the
appeals court level doesn’t dispose
of the apparent uncertainty. It
appears that this issue may require
what the underlying question
required: the ruling of higher author-
ity.

Endnotes
1. Societe Generale v. Charles & Co. Acquisi-

tion, 157 Misc. 2d 643, 597 N.Y.S.2d 1004
(1993).

2, The full story of the issue and the multi-
tude of cases it begat is reviewed at First
Mortgage v. Condominium Common Charge
Lien—In Legal and Political Battle, 64 N.Y.
St. B.J. 34 (Jan. 1992); Common Charge
Lien—Condo Attacks First Mortgage: A

Creature That Wouldn’t Die, N.Y.L.J., July
24, 1996, at 5, col. 2; 3 Bergman on New
York Mortgage Foreclosures, § 36.02[1],
[2] and [3], Matthew Bender & Co., Inc.
(rev. 2000).

3. Bankers Trust Co. v. Board of Managers of
Park 900 Condominium, 81 N.Y.2d 1033,
600 N.Y.S.2d 191, 616 N.E.2d 848 (1993).
The decision in the First Department
which the Court of Appeals affirmed is a
more comprehensive review of the sub-
ject, reported at 181 A.D.2d 274, 584
N.Y.S.2d 576 (1st Dep’t 1992).

4. 161 Misc. 2d 480, 615 N.Y.S.2d 218 (1994). 

5. ____ Misc. 2d ___, 711 N.Y.S.2d 275
(2000).

Bruce J. Bergman, author of the
three-volume treatise, Bergman on
New York Mortgage Foreclosures,
Matthew Bender & Co., Inc. (rev.
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Facts
In 1997, the Oakland Housing

Authority (OHA) attempted to evict
the tenants of a housing project due
to criminal activity that had taken
place in the housing project. The
respondents at the time were tenants
of the OHA. The lease contained
provisions that provided for a ten-
ant’s eviction for any criminal drug
activity that was conducted on or off
the premises, by the tenants or any
individual that had access to the
premises.1

When the respondents chal-
lenged the OHA’s eviction action,
the District Court granted the ten-
ants a temporary injunction.2 The
tenants based their position on the
assumption that the statute itself did
not “require lease terms authorizing
the eviction of so-called ‘innocent’
tenants, and in the alternative, that if
it does, then the statute is unconsti-
tutional.”3 However, the Court of
Appeals reversed,4 and later an en
banc panel of the Court of Appeals
“reversed and affirmed the District
Court’s grant of preliminary injunc-
tion.”5

The Supreme Court granted cer-
tiorari and ultimately upheld the
original reversal by the Court of
Appeals. The Court determined that
both the statutory and constitutional
issues had to be resolved in the affir-
mative for the housing authority.

Issues
There are two issues that the

Court had to address in the action by
the tenants. The Court addressed
both the statutory interpretation and
the constitutional issues that the ten-
ants had raised.

The first issue the Court
addressed was the statutory inter-
pretation of the applicable statutes.
The statutes, as stated above, were
designed to provide a check on the
rampant drug use that was prevalent
in public housing projects.6 The
question revolved around the way in
which the en banc Court of Appeals
had interpreted the word “any.”

The Court also looked at
whether the statute provided the
respondents with the affirmative
right of an “innocent owner”
defense. The court read the statute in
context with other relevant law, and
also addressed the distinction that
had to be drawn between a civil for-
feiture case, and an action that
involved a public agency as a land-
lord.

Finally, the Court had to address
the constitutional concerns that the
lower court had previously raised.
These primarily had to do with the
First Amendment and the Excessive
Fines Clause.

Reasoning
The first issue that the Supreme

Court had to address was the statu-
tory language itself. The Court deter-
mined that the statute must be inter-
preted in such a way as to be
consistent with the plain language of
the statute.7 The Court cited the
statutory language as: 

Each public housing agency
shall utilize leases which . . .
provide that . . . any drug
related criminal activity on
or off such premises,
engaged in by a public hous-
ing tenant, any member of
the tenant’s household, or
any guest or other person
under the tenant’s control,
shall be cause for termina-
tion of tenancy.8

The Court determined that the key
to the statute was the interpretation
of the word “any.” Chief Justice
Rehnquist stated that the word must
be given a broad interpretation con-
sistent with the plain meaning of the
word and the statute.9

The Court made clear that the
argument of the tenants that their
actions were not in violation of the
statute was false. Therefore, the
Court reasoned that the housing
authority did not have to make a dis-
tinction as to whether the tenant or
tenant’s guests knew of the activity,

CASE NOTE

Department of Housing & Urban Development v. Rucker, 122 S. Ct. 1230 (2002).
Diminishing Tenants’ Rights: The Supreme Court delivers a blow to tenants’ rights by allowing local housing
authorities to exercise wide latitude in the eviction of a tenant for criminal activity of which the tenant was
unaware.
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or whether the activity took place in
the residence.10 Any of the aforemen-
tioned activities would be grounds
for the housing authority to termi-
nate the lease of the tenants. 

Chief Justice Rehnquist also
decided that the lower court’s “inno-
cent owner” defense which the lower
court provided to the tenants was
not applicable to the statute and
action at issue. Other previous laws
that had provided tenants with this
defense had expressly permitted its
use in the language of the statute. In
this case, such language was pur-
posely omitted from the statute, and
therefore the Court concluded that
the legislative intent was such that
the defense is not available to the
tenants.11

The Court also made clear that
the defense was usually applicable
only in cases that involved civil for-
feiture.12 The rationale was that “it is
entirely reasonable to think that the
government, when seeking to trans-
fer private property to itself in a for-
feiture proceeding, should be subject
to an ‘innocent owner defense,’
while it should not be when action
as a landlord in a public housing
project.”13 This interpretation pro-
vided the Court with the proper dis-
tinction such that they could ignore
the legislative history that the Court
of Appeals had relied upon.14

The Court also addressed the
due process questions that the en
banc Court of Appeals raised. The
Supreme Court concluded that there

were no due process violations to
review.15 In addition, the Court
briefly addressed the First Amend-
ment and Excessive Fines Clause
issues that the lower court had
raised.16 The Court found that there
were no violations of these constitu-
tional rights, and therefore the law
was constitutional.17

Conclusion
The Supreme Court in this deci-

sion provides public housing author-
ities the discretion to terminate a ten-
ant’s lease at any time they so desire.
The Court has provided that in order
to terminate a lease, a housing
authority needs only to show the
slightest tenuous link between the
criminal activity and the tenant. All
that is required is a provision in the
lease that states in any terms the
relationship needed between the
individual committing the criminal
conduct and the tenant. This rule has
the possibility to change policy
throughout the country, and provide
a complete restructuring of the rela-
tionship between the state as a land-
lord, and an individual as a tenant of
the state.

Brian S. Smetana ‘04

Endnotes
1. 42 U.S.C. § 1437d(1)(6).

2. The District Court stated the agency
could not terminate a lease of a tenant
for “drug related criminal activity” that
did not occur in the residence, and
where the tenant did not have knowl-
edge of drug-related criminal activity.

Dep’t of Hous. & Urban Dev. v. Rucker, 122
S. Ct. 1230, 1233 (2002).

3. Id. 

4. The Court of Appeals in reversing held
that the language of section 1437d(l)(6)
permits the eviction regardless of the
degree of knowledge of the tenant, “and
that the statute is constitutional.” Id. at
1233.

5. Id.

6. Id.

7. Id.

8. Id.

9. “As we have explained, ‘the word “any”
has an expansive meaning, that is “one
or some indiscriminately of whatever
kind.” ‘ “ Id.

10. “Thus, any drug-related activity
engaged in by the specified persons is
grounds for termination, not just drug-
related activity that the tenant knew, or
should have known, about.” Id. at 1234.

11. Id. 

12. Id.

13. Id.

14. The Court in a footnote also stated that
even if it had looked at the legislative
history it would have also found that the
statute gave the housing authority wide
discretion. Id. at 268. “But Congress,
‘presumed to be aware’ of HUD’s inter-
pretation rejecting a knowledge require-
ment, made no other change to the
statute.” Id.

15. The Court distinguished the cases used
by the en banc Court of Appeals in their
facts. Id. at 1236. In addition, the Court
stated that the content here was as fol-
lows: “It is instead acting as a landlord
of property that it owns, invoking a
clause in a lease to which respondents
have agreed and which Congress has
expressly required.” Id. at 1236.

16. Id.

17. Id.
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In Memoriam
Jerrold I. Hirschen

Jerry Hirschen, a long-time energetic member of the Real Prop-
erty Law Section and its Executive Committee died suddenly of a
heart attack on August 2. We all miss a friend, an active lawyer
who found the much sought match of an effective professional
practice with heartfelt community service.

Jerry was a stalwart of all of the Section’s activities, as founder
and Co-Chair of the Low Income and Affordable Housing Commit-
tee and in numerous other capacities. For over 40 years he prac-
ticed real estate law, concentrating in government-assisted housing
and the representation of developers and community groups, fre-
quently fighting for the creation of much needed housing.

In his practice, Jerry represented jazz great Lionel Hampton in developing moderate income
housing in Manhattan; the 95-year-old, not-for-profit Phipps Houses in the creation of over 500
low and moderate income apartments in the Bronx; and prominent developers in the establish-
ment of thousands of housing units throughout New York City, including one named for the labor
leader Roy Reuther and housing named for the noted clergymen, Dr. M. Moran Weston of Saint
Philips Church. 

Throughout his activities, Jerry was known for conducting himself as a caring, helpful and
modest man. Other interests and achievements included efforts in leadership, financing and
development of independent schools, such as the Berkeley Carroll School (where he served as
Trustee and Vice-Chair), the Village Community School, the Little Red School House and the
Calhoun School. He was an expert in development and restructuring of Mitchell Lama develop-
ments and was a leading expert in HUD “mark to market” and other cutting-edge programs. 

Jerry’s expertise and commitment extended to many professional organizations other than the
State Bar, including the Association of the Bar of the City of New York and the American Bar
Association. His honors include the receipt of the Distinguished Service Award from the National
Housing Conference and membership in the American College of Real Estate Lawyers. 

Jerry was an active alumnus of Union College, which presented him its Alumni Gold Medal
Award in 1992. He was also a graduate of Harvard Law School. For those who wish to remember
Jerry with a contribution, the family has asked that it be made to Jackson’s Garden at Union Col-
lege in Schenectady, New York.

Jerry is survived by his wife of 30 years, Carole Slater, who is also a committed member of the
Real Property Law Section and its Executive Committee. All of our support is extended to Carole
and their daughter, Jill.

He is missed.
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