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In Memoriam
Former NYSBA President and Real Property Law Section Chair

Lorraine Power Tharp
December 28, 1947 — October 28, 2008

The familiar words, “Amazing Grace, how sweet the sound . . .” filled the tiny church where Rus-
sell and Lorraine were married and where an overflowing
congregation of friends and family came to say goodbye
to Lorraine. The words were so appropriate. Lorraine was
grace itself in so many ways.

Lorraine’s dedication to legal causes and to the advance-
ment of women and minorities in the profession was fueled
by her essential humanity. It was impossible not to like her,
or not to be touched by her warmth, humor, generosity,
spirit of camaraderie and joie de vivre. Her devotion to the
Real Property Law Section continued through her tenure
as President of the Association—the “Big Bar” as we call it.
When she attended the Section’s Executive Committee meetings we welcomed her as a conquering hero.
She responded with her usual humility, full of nothing but prac-
tical advice, sound judgment and good humor. Some of us in
the Section were fortunate to know her well. Others only knew
her briefly. But whether Lorraine touched a life for five minutes
or five years, her intelligence, compassion, and positive attitude
made her a friend to everyone she met.

No matter how busy Lorraine became while she was Presi-

dent of the Association, she always made time for Real Property

Law Section activities. Former Section Chair Lester Bliwise

recalls how much of a joy it was to work with Lorraine, how

much she contributed to the Executive Committee and the Sec-

tion, and how much she continued to work with the Section, not only during the year she served as Presi-

dent of the Association, but for all of the years after. She attended our meetings and participated in CLE

programs. Indeed, despite her illness, she willingly agreed to be one of the Overall Planning Chairs of the
statewide Advanced Real Estate Practice program sponsored
by the Section in November and December 2008. And who
can forget her indelible performance as one of the three toga-
clad members of the Greek chorus in the film production
created for the Section’s program, “Not Open to Negotiation:
Reel Ethics and the Dirt Lawyer,” presented at the Annual
Meeting on January 29, 2004? Executive Committee member
Mindy Stern asked Lorraine to participate because Mindy
knew that even though Lorraine was the former President of
the Association, she could always be counted on to be a good
sport. She didn’t let us down.




Current Section Chair Peter Coffey describes Lorraine as “being
such a large person that we could all involve ourselves with her and
feel we were special to her and know that indeed we were. Her love
of all God’s creatures, and particularly the love she showed to all the
women and men she met—it was pure spirituality. To me this was the
heart and soul of Lorraine.” Peter fondly recalls “Lorraine’s exuber-
ance, her memory of detail about each one of us showing how much
she cared, her persistence, and not in a shy way, in pushing us toward
achieving a society where everyone was treated with justice.”

Lorraine’s many accomplishments as Chair of the Section include
establishing the Not-for-Profit Entities and Concerns Committee, and
appointing to the Section’s Executive Committee many of the highly
qualified individuals who continue in Section leadership today. Lor-
raine always inspired others to participate in NYSBA projects by her
own fine example. When she asked former Section Chair Melvin
Mitzner to allow her to appoint him as a representative from the Section, together with herself, to the
committee created by the “Big Bar” to evaluate how current New York laws were affecting the equal
treatment of same-sex couples, Mel questioned her choice. As he put it, “I told her that | was the last
one who should be appointed, as | knew practically nothing of the problems of same-sex people. | was
married for over 40 years and was a father and grandfather who didn’t know much about gay people.
Lorraine laughed and said, ‘I have faith in you.” She won me over by just being Lorraine.”

Lorraine never developed the hubris that so often follows when people are appointed or elected to
positions of power. Former Section Chair Lester Bliwise reminded us that when Lorraine was appointed
to co-chair the Real Property Law Section’s Real Estate Financing and Liens Committee with him, her
biggest concern was whether she was sufficiently knowledgeable and up to the task of chairing one of
the Section’s committees.

But for all of Lorraine’s humility, despite all of her accomplishments, both within the Section and the
State Bar, and as a terrific real estate lawyer, the hallmark of her leadership, and what we all remember
most about her, was Lorraine’s infectious full body laugh and her ability to make us laugh while encour-
aging us to do better. Former Section Chair Dorothy Ferguson remembers that when she introduced her
husband, Steve, to Lorraine in 1997 at the Section’s Summer Meeting, Steve asked Lorraine, “How is a
‘Power Tharp’ different from a manual Tharp?” Dorothy noted that Lorraine responded by expounding
on the virtues of a “Power Tharp” with her usual humor and wit. And at a particularly unruly Execu-
tive Committee meeting the following year, when Lorraine chaired the Section, Lorraine pounded on the
table and, with her usual diplomacy but in all seriousness, said, “I have power and I’'m going to use it!”
As Dorothy put it so well, “Lorraine used her power in all the best ways.”

Lorraine was a constant joy to work with and spend time with, and we will truly miss her. The
pleasure of knowing Lorraine was best summed up by her beloved sister, Alison Power, at Lorraine’s
funeral service. Alison related that she and Lorraine had loved the movie, “The Wizard of Oz.” A quote
from that movie best summed up why we feel such an enormous sense of loss. The Wizard said to the
Tin Man, “The size of your heart is not measured by how much you love, but how much you are loved
by others.”

As a permanent tribute to our love for Lorraine, the Real Property Law Section will be establishing
through the Bar Foundation (of which Lorraine was a fellow) a scholarship for law students in Lor-
raine’s memory, to inspire future generations of lawyers to honor the profession as she did so well.




Table of Contents

A Message from the Section Chair
(Peter V. Coffey)

Foreclosing on a Mezzanine Loan Under UCC Article 9:
A Guide to Remedies and Strategies
(Peter E. Fisch, Steven Simkin and S.H. Spencer Compton)

Effects of BAPCPA on Commercial Leases and Designation Rights
(David J. Kozlowski)

The Enforceability of Cross-Default Provisions in Bankruptcy
(Nili Farzan)

Adverse Possession: What Hath the New York Legislature Wrought?....................... 27
(Prof. Robert E. Parella and Prof. Robert M. Zinman)

Title Insurance: Disclosure to and Consent by Client

When Is It Company? When a Crowd? ... 45
(Adam Leitman Bailey and Dov Treiman)

Guardians Ad Litem in Housing Court
(Gerald Lebovits, Matthias W. Li and Shani R. Friedman)

BERGMAN ON MORTGAGE FORECLOSURES:
So They Demolished Your Building (the One Where You Have a Mortgage);
WhO WOUIA DO TRAL?.......ooiiiiciee s 66
(Bruce J. Bergman)

NYSBA N.Y. Real Property Law Journal | Winter 2009 | Vol. 37 | No. 1 5



A Message from the Section Chair

First of all, there is Lorraine—
Lorraine Power Tharp, our friend,
our joy, our former Section Chair.
Mindy Stern and Anne Copps have
put together a remembrance of Lor-
raine which appears in this issue,
and | will say nothing further regard-
ing Lorraine. However, feelings are
strong and it is so wondrous that we
have Mindy and Anne to help us out.
Lorraine died of breast cancer, and
while Gerry Goldstein, a member of
our Executive Committee and a sur-
vivor, will be quick to point out that
this horrendous disease is not limited
to women, it is to a great extent a
woman’s nightmare and an annual
trial with the potential of so dreaded
a verdict. How wondrous that we
had women to whom we could turn
to compose our grief. Also, please
remember Karen DiNardo in your
prayers and messages—Karen is suf-
fering from this disease and has had
to leave our Executive Committee
while undergoing treatment. If you
get a chance, drop Karen a note or get
in touch—it would mean a lot.

The major event on our calendar
is the Annual Meeting in January,
specifically our program on Thursday
January 29. Joel Sachs is in charge and
the program will focus on the eco-
nomic crisis and the reaction of the
federal government and the State of
New York, as their actions affect our
practice. Specifically, the issue of sub-
prime mortgages will be addressed.
We are also going to have a panel
discussion on how the crisis and all
the recent legislation affect the nitty-
gritty of our practice and our clients.

Then there is the ongoing dream
I have. For those of you who do not
follow my Chair reports faithfully, it
is my hope that this year every mem-
ber who cannot personally attend
our committee meetings will be able
to call in and participate in that way.
So far the notices have only gone
out to the committee members, but
next year it is our hope that notices

will go out to
everyone on
the Section.
Of course,
we would ap-
preciate your
identifying a
specific com-
mittee which
pertains most
particularly
to your practice and join that com-
mittee. In any event, we have had
several committee meetings so far
with call-ins and they have been a
tremendous success. We have had
individuals from all over the state—
attorneys who have been members of
our Real Estate Section and members
of committees for many, many, many
years who have never participated

in any activity of our Section—call

in and participate in a committee
meeting. Again, | would like to thank
Ira Goldenberg, his task force and
Mike Berey and Gerry Goldstein for
their ongoing efforts to make this a
success.

“The major event on our
calendar is the Annual
Meeting in January,
specifically our program on
Thursday January 29.”

By the way—have you heard of
about hydrofracking and, for that
matter, about horizontal drilling and
the Marcellus Shale formation? Well,
what it is all about is natural gas and
apparently there is a lot of natural
gas in that shale formation and a little
hydrofracking and horizontal drill-
ing are just what are needed. On the
other hand, as usual it is not without
problems. According to an article |
am reading today in the New York
Post, James Gennaro (D-Queens), a
New York City Councilperson and
Chairperson of the Environmental
Protection Committee, does not think

this hydrofracking is such a good
idea. Apparently it has enormous
potential adverse environmental
consequences, particularly to the
New York City water supply. It may
also have a tremendous environ-
mental impact wherever it is done,
according to some, and little or no
impact according to others. There are
taking problems—ancient mineral
and gas leases—but also revenues to
local communities and a host of other
issues. We have established a Task
Force to study this issue—chaired

by John Jones from Binghamton and
Beth Holden from Buffalo. It is hoped
that the Task Force will study the
issue in depth, hold seminars where
appropriate and formulate a thor-
ough report on the matter. If anyone
has a strong interest in this please
contact me (pcoffey@ecmlaw.com) if
you wish to be part of the Task Force.

By the time you read this we will
have had our initial meeting of the
Real Estate Construction Law Com-
mittee, David Pieterse of Rochester
and Susana Fodor of New York City
Co-Chairs. The initial meeting is go-
ing to be at the Harvard Club in New
York City—again with call-in avail-
ability. Unfortunately, those calling
in will not be able to participate in the
cocktail reception after the meeting.
We cannot do everything by phone
although | am going to ask Ira to look
into this and we will report to you as
soon as we have solved the problem.

Ed Baer, our Secretary, had been
out of commission for a while but is
back—welcome back, Ed. Welcome
also to Laura Monte, from Buffalo,
the new Co-Chair of our Membership
Committee.

Bernice Leber, President of our
Association, has been unstinting in
her push to have the State Bar, and
in particular our Real Estate Section,
address the mortgage foreclosure cri-
sis—to develop programs which can
assist attorneys in knowing what the
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crisis is all about and knowing how
to effectively render assistance to the
courts and to the litigants given the
new statutory foreclosure schemes.
We will be turning to all of you for
help—please plan on attending a
seminar on this issue and volunteer-
ing for pro bono representation at
least at the initial conference stage.
This is extremely important and we
as lawyers have an obligation to
fulfill.

It is difficult to give a report at
anytime without mentioning Karl
Holtzschue and the Committee on
Legislation. Karl has identified a gap
in our activities and that is paying at-
tention to federal legislation. As you
would expect, Karl is going to fill it.

We are working with the Bar Associa-
tion and getting the information con-
tained in the Congressional Quarterly.
In this regard, Mike Berey, a member
of the Legislative Committee, is the
person Karl has turned to for help.
NYSBA President Leber has created a
special Committee on Federal Leg-
islative Priorities Chaired by Steve
Younger, the incoming President-
elect. Karl has been appointed as the
Real Estate Section representative to
that Committee—congratulations.
Karl.

Talking about obligations, we
also have an obligation to feed our
families and provide them with hous-
ing and other matters, and it is just
not a good time for this. | suppose it

Request for Articles

If you have written an article and would like to
have it considered for publication in the N.Y. Real
Property Law Journal, please send it to one of the
Co-Editors listed on page 70 of this Journal.

Articles should be submittted in electronic
document format (pdfs are NOT acceptable), and
include biographical information.

is not encouraging to have the Chair
of the Real Estate Section say he does
not know what he can do about it,
but in fact | do not. If misery loves
company—I can report you that you
are not alone—there may be some do-
ing very well, and | am sure there are,
but most attorneys | have talked to
around the state indicate the same—it
just is not a good time. A good hum-
ber of us are struggling. On the other
hand, | had a closing sent to me today
from a lender | have not heard from
in a year. It may be an anomaly or

the first wave of high tide—oh, how |
hope it is high tide.

Peter V. Coffey

.nysba.org/ReaIPropertyJournaI
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Foreclosing on a Mezzanine Loan Under UCC Article 9:

A Guide to Remedies and Strategies
By Peter E. Fisch, Steven Simkin and S.H. Spencer Compton

As structured real estate finance
has matured over the past several
years, the requirements of the rating
agencies (principally motivated by
bankruptcy concerns) and the reali-
ties of the secondary market have
greatly increased the use of mez-
zanine loans, which have largely
replaced second mortgages in real
estate finance. This evolution has
continued to the point where more
sophisticated real estate financings
are structured with multiple tiers of
mezzanine loans held by disparate
lenders with preferences for different
risk positions in the capital structure,
with each tier sometimes carved
into separate pari passu notes, or into
an A/B or A/B/C note structure
that creates subordination within a
mezzanine loan tier. The repayment
obligation of the mezzanine borrower
(usually a direct or indirect parent
of the property owner) is typically
secured by a perfected security inter-
est in the equity interests owned by
such borrower in the property owner
under Article 9 of the Uniform Com-
mercial Code (UCC). This article will
focus on the remedies of a mezzanine
lender under Article 9.

As real estate markets head into
a downturn, mezzanine lenders, in
prior loss position relative to mort-
gage lenders, will increasingly find
themselves with borrowers in distress
or default. Undoubtedly, a mezzanine
lender will be constrained to act by
virtue of intercreditor arrangements
with the mortgage lender and any
senior mezzanine lenders; but after
navigating those constraints, a mez-
zanine lender may have to contem-
plate enforcement of its remedies
against its collateral. Article 9 allows
enforcement of a mezzanine lender’s
remedies through a foreclosure of the
equity interest regardless of whether
the lender’s security interest is in (1)
investment property, as either non-

certificated or certificated securities,
perfected by filing, possession or con-
trol under Article 9, or (2) a “general
intangible” perfected only by filing
under Article 9, though a secured
lender will have more leverage if it
holds a certificated interest.!

“As real estate markets
head into a downturn,
mezzanine lenders, in
prior loss position relative
to mortgage lenders,

will increasingly find
themselves with borrowers
in distress or default.”

Before entering into substantive
discussions with the debtor, a mez-
zanine lender should obtain a pre-
negotiation or “standstill” agreement
to protect against potential reliance
claims the debtor might interpose
should the work-out negotiations or
other discussions fail and foreclosure
is the only course of action. If the
debtor “opted into” Article 8, it is
important to locate the share certifi-
cate or understand the control agree-
ment. A mezzanine lender exercising
remedies must also be cognizant of
any transfer taxes that may arise on
account of a transfer in foreclosure
(or in lieu thereof). Reviewing the
relevant transaction documents may
also disclose curable problems, such
as the failure to obtain a necessary
endorsement to a certificated security,
that might be remedied while the par-
ties are still talking.

In planning post-default strate-
gies, the secured party must under-
stand the nature of the debtor’s prob-
lems that led to the default, as well
as the secured party’s endgame. The
endgame may depend on whether
the secured party is a “loan to own”
investor who acquired the mezzanine

debt (perhaps after default) to acquire
control over the real estate, or an
institutional lender that may not have
the interest or the capacity to own
and manage the real estate and whose
primary goal is to recoup as much of
its investment as the asset will bear.

No step is more critical than to
understand the impact that a foreclo-
sure transfer will have on the various
rights and interests underlying the
mezzanine loan collateral, including
the mortgage loan and any senior
mezzanine loans, ground leases or
material contracts pertaining to the
underlying property. Any intercredi-
tor agreements will provide the most
significant input into the timing and
nature of remedies. The mezzanine
lender’s best strategy may be to use
the cure rights in the intercreditor
agreement to stave off a foreclo-
sure action by the senior lender(s).
One option provided to each junior
mezzanine lender in the standard
intercreditor agreement, in the event
the mortgage loan is accelerated,
foreclosed or becomes “specially ser-
viced,” is the right to purchase at par
each position senior to it.2

Once a secured party has acceler-
ated its loan (or upon maturity of the
loan), three remedies are available:

1) common law remedies through
the courts; 2) foreclosure by disposi-
tion of collateral under Article 9; and
3) strict foreclosure under Avrticle 9.
Common law remedies would entail
maintaining an action to enforce the
note, obtaining a judgment, and en-
forcing the judgment by executing on
the collateral and the other assets of
the borrower (subject to any nonre-
course provisions). However, such a
path is likely to be significantly more
costly and time-consuming than Ar-
ticle 9 remedies.

Exercise of remedies under
Article 9 does not require resort to the
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courts or the entry of a judgment on
the note, though the collateral dispo-
sition process under Article 9 allows
the debtor and other parties entitled
to notice the opportunity to bring an
action in the courts on legal or equi-
table grounds to contest the secured
party’s exercise of remedies. Once in
receipt of a foreclosure notice, debtors
may also interpose lender liability
claims against the secured party that
can create a drag on the process,
whether or not they have merit, and
as a last resort, file bankruptcy to take
advantage of the automatic stay.

Article 9 provides that a disposi-
tion of collateral can be accomplished
by either a “public disposition” or
a “private disposition.” “Although
the term is not defined . . . a “public
disposition” is one at which the price
is determined after the public has
had a meaningful opportunity for
competitive bidding. “Meaningful
opportunity” is meant to imply that
some form of advertisement or public
notice must precede the sale ... and
that the public must have access to
the sale. . . .”% Any advertisement for
the sale of collateral at a public sale
should be calculated to maximize
public participation. UCC § 9-610(b)
provides that a public disposition
must be a “commercially reason-
able” disposition with advance notice
under Sections 9-611 and 9-612 to the
debtor, any secondary obligor and,
depending on the facts of the loan
transaction, certain additional par-
ties.* The forms of notice set forth in
UCC § 9-613 should be used, as there
is likely little benefit to any creativ-
ity by the mezzanine lender in this
exercise. UCC § 9-612(b) provides
a 10-day “safe harbor” for notice of
public dispositions, which the Official
Comment to Section 9-612 states is
intended only to be a “safe harbor”
and not a minimum requirement.
However, in the real estate financing
arena, as discussed below, the process
to prepare for the sale and market the
interests will usually result in a notice
period far in excess of the safe harbor.

While the disposition may be
either private or public, a secured

party may only purchase collateral at
a private disposition “if the collateral
is a kind that is customarily sold on

a recognized market or the subject

of widely distributed standard price
quotations.”® The sale of collateral
consisting of privately held, limited
liability company or partnership
interests or shares of stock in a closely
held corporation should therefore be
sold at a public disposition unless the
collateral falls into the description
above or the secured party has no
intention of purchasing it. Where a
secured party is pursuing a “loan-to-
own” strategy, a public disposition is
clearly preferred, unless the debtor is
amenable to strict foreclosure.

Both public and private disposi-
tions must, in all aspects, be “com-
mercially reasonable.” A rule of
thumb for a secured party is to mar-
ket the security as a non-foreclosing
seller might market the underlying
property—if possible, structure the
public notice and the disposition to
comply with exemptions from securi-
ties laws, advertise in a way calcu-
lated to reach the highest number of
likely buyers® (such advertisement
should put forth all information
typically given in similar advertise-
ments), provide sufficient diligence
materials and time to allow potential
buyers to review those materials, and
minimize restrictions on the sale of or
future rights attaching to the collater-
al (which may require obtaining vari-
ous consents under the mortgages or
intercreditor or entity agreements).
Diligence materials should include
many of the materials that a buyer
of a commercial property would
require, such as information pertain-
ing to the mortgage and other senior
loans, a rent roll, title report, survey
and structural and environmental as-
sessments, to the extent available and
subject to any confidentiality restric-
tions in the loan documents or the
intercreditor agreement. A foreclosing
mezzanine lender should consider
retaining a local third-party broker
or auctioneer experienced in selling
property similar to the underlying
real estate to handle the marketing of
the interest.

In addition, the location and
manner of the sale should also be ap-
propriate. In the case of a sale of pri-
vately held, limited liability company
or partnership interests or shares of
stock in a closely held corporation,
this may mean in an electronic forum,
or in the major city nearest the un-
derlying real property interests. The
commercial reasonableness of each of
these steps is a fact-specific inquiry,
and depends on a cost/benefit analy-
sis and the surrounding circumstanc-
es (for example, a reasonable period
of time from the initial advertisement
of the disposition and the disposition
itself may depend on, inter alia, mar-
ket conditions, the complexity of the
documentation relating to the under-
lying assets and how long it would
take a typical buyer to obtain financ-
ing). The secured party can exercise
some discretion in setting the terms
of the sale and assessing the bona fides
and qualification of any bidder, and
reject a higher bid on that basis (such
discretion must, of course, be exer-
cised in a commercially reasonable
manner). An unscrupulous debtor
could easily send an unqualified
bidder to the sale without any real
intention of completing a transaction
in order to buy more time.

Whether the collateral is a “secu-
rity” under federal and/or state secu-
rities laws is a threshold issue when
contemplating acceleration and/or
foreclosure. Securities laws prohibit
the offering and public sale of unreg-
istered securities. Conducting a fore-
closure sale that is sufficiently public
to be “commercially reasonable”
without crossing the line into a public
offering of unregistered securities can
be challenging. Comment 8 to Section
9-610 advises:

Although a “public”
disposition of securities
under this Article may
implicate the registration
requirements of the Securi-
ties Act of 1933, it need

not do so. A disposition
that qualifies for a “private
placement” exemption
under the Securities Act
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of 1933 nevertheless may

constitute a “public” dis-

position within the mean-
ing of this section.”

As with all other aspects of an
Atrticle 9 foreclosure sale, commer-
cial reasonableness is the standard
by which the eventual sale price is
judged (not the “shocks the con-
science” standard applied to mort-
gage foreclosures).

The fact that a greater
amount could have been
obtained by a collection,
enforcement, disposition,
or acceptance at a differ-
ent time or in a different
method from that selected
by the secured party is not
itself sufficient to preclude
the secured party from
establishing that the collec-
tion, enforcement, dispo-
sition or acceptance was
made in a commercially
reasonable manner.®

Because the Article 9 definition
of a commercially reasonable sale is
vague and because a judgment as to
whether or not a sale was reasonable
will frequently turn on the circum-
stances of a particular case, many
courts have held this to be a question
of fact, with the burden of proof on
the secured party.

The third remedy available to a
foreclosing mezzanine lender is strict
foreclosure, in which the secured
party retains the debtor’s collateral
in full or partial satisfaction of the
secured debt. UCC § 9-620 expressly
permits “acceptance in satisfaction”
for all types of collateral, and that
such satisfaction can be “full or par-
tial.” Where the secured party seeks
partial satisfaction, the debtor must
affirmatively consent to the proposed
acceptance of collateral as provided
in Section 9-620 (c)(1) “in a record au-
thenticated after default.” A debtor’s
consent to acceptance of the secured
party’s proposal in full satisfaction of
the debt may be passive (e.g., where
the secured party sends a proposal
to the debtor and does not receive an

objection within 20 days).® Without
such consent or lack of objection,
strict foreclosure is not an available
remedy.

“When documenting a
mezzanine loan that is
secured only by a partial
interest in a pledged entity,
it is important to obtain a
recognition agreement or
other consent to admission
into the pledged entity
from the other partners or
members.”

While strict foreclosure may be
desirable, as it is a streamlined pro-
cess that eliminates the need for a sale
or other disposition and is certainly
a preferred outcome for a “loan-to-
own” strategy, the practical difficulty
is that in most cases a debtor has little
incentive not to raise an objection
for strategic reasons. The presence of
appropriate non-recourse carveouts
in the mezzanine loan documents,
and a guaranty of those carveouts by
the principals of the borrower, are
likely to be effective in conforming
a borrower’s actions in the face of
a strict foreclosure to the economic
realities of the situation.'® In other
cases, unpalatable as it may be for a
secured party, it may make sense to
compensate the debtor to incentivize
cooperation.

Other Considerations

There are usually contractual
limitations on the transfer of mem-
bership or limited partnership inter-
ests in the mezzanine loan borrower
arising out of one or more of (1) the
underlying mortgage or deed of trust,
(2) the intercreditor agreement and/
or (3) the borrower’s operating agree-
ment or limited partnership agree-
ment. One of the most significant
restrictions on the transfer of mez-
zanine collateral is a limitation under
the intercreditor agreement that
such transfers must be to a “Quali-
fied Transferee,” an entity generally

defined in the operative document as
either the mezzanine lender itself or
an institutional investor meeting cer-
tain requirements.™ This significantly
restricts the potential universe of
purchasers at a foreclosure sale, and
the process of “qualifying” the win-
ning bidder may inject uncertainty
surrounding the ability of a buyer to
close and, at a minimum, may delay
the closing.

Additionally, without any neces-
sary consents from other partners or
members, the successful purchaser
at a foreclosure sale cannot succeed
to the rights or powers of a partner
or member and is only entitled to
receive proceeds and distributions.

In cases in which the mezzanine
lender is the beneficiary of a pledge
of all of the equity interests in the
subject pledged entity, this issue does
not arise. In other cases, though, the
lack of rights as a partner or member
will seriously inhibit the purchaser’s
ability to enforce payment of distri-
butions, deny such purchaser access
to books and records, and undermine
a claim by such purchaser for breach
of fiduciary duty; moreover, the lack
of a voting interest impairs the value
of the collateral in a foreclosure sale.
When documenting a mezzanine loan
that is secured only by a partial inter-
est in a pledged entity, it is important
to obtain a recognition agreement or
other consent to admission into the
pledged entity from the other part-
ners or members.

Complexities may arise due
to the “carving up” of the capital
structure. Many mezzanine loans are
originated as part of a mortgage/
mezzanine structure in the com-
mercial mortgage-backed security_
(CMBS) market, with the originator
selling off certain pieces and keeping
others. Often, the servicing or col-
lateral agency’s rights for each tier
of indebtedness are retained in the
originator or its successor, who also
may have significant exposure in
one or more of the tiers of indebted-
ness. In a distress situation, this can
create significant conflicts of inter-
est between a servicer/collateral

10
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agent that also holds an interest in

a mortgage or mezzanine tranche
and another holder of an interest in a
mezzanine tranche. This conflict may
impede the exercise of remedies by

a mezzanine lender. For example, if
the servicer/collateral agent or the
holder of a mortgage loan also holds
a blocking or controlling interest in a
mezzanine tranche, and such party is
in negotiations with the borrower to
grant concessions under a matured or
defaulted loan, that party can effec-
tively block the exercise of remedies
by the mezzanine tranche or provide
any necessary consent on behalf of
the mezzanine tranche, even if it

is against the interests of the other
holders of that tranche to do so, on
the basis that such party’s interest as
mortgage lender is better served by
making the concessions.

Regardless of its interests, the
servicer/collateral agent has fidu-
ciary obligations to its principal, the
mezzanine holder, under general
principles of agency law. The relevant
agreements may contain express
waivers of such fiduciary obligations,
though it is not clear to what extent
any such waivers would be enforced
by a court. A prudent mezzanine
lender will fight the inclusion of any
waivers of fiduciary duty with vigor.
In the event any conflict becomes
apparent, the mezzanine lender must
also put the servicer/collateral agent
on notice of the conflict of interest,
underscoring the fiduciary obliga-
tions of the servicer/collateral agent.

Conclusion

Foreclosure of a mezzanine loan
under Article 9 offers many benefits
to a secured party, chief among them
the streamlined process that gener-
ally achieves the desired result both
faster and more economically than
a mortgage foreclosure. A foreclos-
ing mezzanine lender should make
sure that at each point in the foreclo-
sure process its actions are carefully
considered to minimize the chance
of a challenge for lack of commercial

reasonableness. The secured party
that has followed the recommenda-
tions of Moody’s Investors Service

in structuring and documenting the
mezzanine loan at the outset will be
in the best position to negotiate a sat-
isfying outcome in a distressed loan
situation.!?

“Once the foreclosure is
completed, the mezzanine
lender may find itself in
the unfamiliar situation,
for which it may be ill-
equipped, of having to
operate the property and
deal with the various
competing property
interests.”

One final note: a mezzanine
lender must also be careful what it
wishes for. Once the foreclosure is
completed, the mezzanine lender
may find itself in the unfamiliar situa-
tion, for which it may be ill-equipped,
of having to operate the property
and deal with the various competing
property interests. Moreover, once the
mezzanine lender takes control of the
pledged entity, various claims against
the distressed entity may only begin
to come out of the woodwork.

Endnotes

1. Article 9 governs the perfection
of security interests, and Article 9
refers a secured party to Article 8 in
order to determine how perfection
is accomplished for both certificated
and uncertificated securities where the
pledged entity has opted into Article 8. In
general, the lender will want to qualify as
a “protected purchaser” under Article 8
of the UCC in order to cut off all adverse
claims in the pledged equity collateral.
For further discussion, see James D.
Prendergast & Keith Pearson, “How to
Perfect Equity Collateral Under Article 8” 20
No. 6 PRAC. REAL EsT. Law. 33 (2004).

2. Theindustry standard intercreditor
agreement can be found at http://www.
cmbs.org/WorkArea/showcontent.
aspx?id=10064.

3. Official Comment 7 to UCC § 9-610
(1977).

4, A UCC Foreclosure Notice Insurance
Policy, certifying the identities of security
interest holders and lien holders of
record, will soon be available from First
American Title Insurance Company.

UCC §9-610(c) (1977).
6. See Ford & Vlahos v. ITT Commercial Fin.
Corp., 8 Cal 4th 1220 (1994).

7. For a comprehensive discussion of this
issue, see Lynn A. Soukup, Securities Law
and the UCC: When Godzilla Meets Bambi,
38 U.C.C. LJ. 1 Art. 1 (2005).

. UCC 8§ 9-627(a) (1977).

9. UCC § 9-620(c)(2)(C) (1977).

10. See John C. Murray, Carveouts to
Nonrecourse Loans: They Mean What They

Say!, 19 No. 3 PrRAC. REAL EsT. LAaw. 19
(2003).

11.  See the form intercreditor agreement
(http://www.cmbs.org/WorkArea/
showcontent.aspx?id=10064), at page 6.
The institutional investor would need to
meet a negotiated assets management
threshold, be a ‘33 Act “qualified
institutional buyer” or meet certain other
related requirements.

12.  See DANIEL B. RuBock, MooDY’s INVESTORS
SERVICE, INC., US CMBS AND CRE
CDO: MoobY’s APPROACH TO RATING
COMMERCIAL REAL ESTATE MEZZANINE
LoANs 3 (2007). Moody’s recommends a
pledge of 100% of the equity, opting in to
Avrticle 8, certificating the equity, filing a
financing statement, control of the ability
to opt out through hardwire or proxy and
the purchase of UCC insurance.

Peter E. Fisch and Steven Sim-
kin are partners in the real estate
department of Paul, Weiss, Rifkind,
Wharton & Garrison, LLP, and Spen-
cer Compton is a Senior Vice Presi-
dent and Special Counsel of First
American Title Insurance Company.
Emily J. Carey, an associate at Paul,
Weiss, assisted in the preparation of
this article. The authors wish to ac-
knowledge the invaluable contribu-
tion of James D. Prendergast, Senior
Vice President and General Counsel
of the UCC Division of First Ameri-
can Title Insurance Company.

Reprinted with permission from the
May 7, 2008 edition of the New York
Law Journal. © 2008 ALM Properties,
Inc. All rights reserved. Further
duplication without permission is
prohibited.

NYSBA N.Y. Real Property Law Journal | Winter 2009 | Vol. 37 | No. 1

11



Effects of BAPCPA on Commercial Leases
and Designation Rights

By David J. KozlowskKi

Introduction

The Bankruptcy Abuse Preven-
tion and Consumer Protection Act of
2005 (BAPCPA) became effective for
bankruptcy cases filed on or after Oc-
tober 17, 2005. BAPCPA fixes the time
in which Chapter 11 tenant/debtors
may assume or reject leases.! Previ-
ously, tenant/debtors had 60 days to
decide, with “for cause” extensions
available through the court. These
extensions could delay the decision
for months or years,? prejudicing
the landlord. BAPCPA increased this
initial period to 120 days, with an
available “for cause” extension of 90
days. Further extensions can only be
granted with the landlord’s consent.
Failure to decide results in the leases
being deemed rejected.

This change, essentially a hard
time-limit on assumption of commer-
cial leases in bankruptcy, can cause
problems for retail debtors with nu-
merous leases over a wide geographic
area, who may need more than 210
days to decide whether to assume or
reject the leases.

In removing judicial discretion
and capping the debtor’s time to
assume, Congress may have caused
problems for such retail debtors who
now must assume all their unexpired
nonresidential leases prematurely, or
risk having them rejected 210 days
from the order for relief. The legisla-
tion also may have had the side effect
of curtailing use of designation rights
as a device to maximize the estate.
The change reduces the time to find
end buyers, potentially decreasing
the value of the designation rights,
or possibly ending their usage
altogether.

A Brief Explanation of
Designation Rights

Section 363(b) of the Code allows
debtors, after notice and a hearing, to

sell or lease property of the estate.?
Unexpired leases are considered
property of the estate and are subject
to being leased or sold under section
363(b).* Over time, the process of
selling unexpired leases developed
where tenant/debtors had multiple
below-market leases.®

”In removing judicial
discretion and capping the
debtor’s time to assume,
Congress may have caused
problems for such retail
debtors who now must
assume all their unexpired
nonresidential leases
prematurely, or risk having
them rejected 210 days
from the order for relief.”

Designation rights were defined
by the court in In re Ames Department
Stores Inc.® as “the right to direct the
debtors to assume and assign . . .
Unexpired Leases . . . to third par-
ties qualifying under the Bankruptcy
Code, after such non-end users locate
ultimate purchasers of the Unexpired
Leases. ...”" This practice became
widely used in large corporate bank-
ruptcies with multiple leases as a way
to add value to the estate. However,
the benefit of designation rights
extends beyond adding value, as they
also “bring immediate liquidity to the
bankruptcy estate while allowing the
debtor to focus on issues other than
marketing unwanted leases.”®

Rejecting Property After
Assumption in Bankruptcy

Occasionally, a tenant/debtor
assumed a lease, only to determine
it was not needed for reorganiza-
tion and subsequently reject it. Upon
assumption, the landlord was owed

rent as an administrative expense
(rather than having a general unse-
cured claim in bankruptcy if rejected).
The question as to whether, upon
subsequent rejection of the lease, the
rents were still owed to the land-

lord as administrative expenses,

or whether they became general
unsecured claims was answered in
Nostas Associates v. Costich (In re Klein
Sleep),? where the court held that a
landlord was entitled to be paid as an
administrative expense claim from
the bankruptcy estate for remain-

ing time on a lease which had been
assumed but subsequently rejected,
meaning that the landlord was paid
off the top, before the other credi-
tors.1% This remaining time was not
subject to the cap applying to leases
rejected outright under 502(b)(6).1
With this precedent existing, reject-
ing an assumed lease became a dicey
proposition, as doing so would create
a potentially large and theoretically
limitless administrative expense.

Klein Sleep’s rule had negative
implications for all parties. The con-
stant rents as administrative expenses
shrank the estate to the detriment of
other creditors. Likewise, the debtor’s
ability to reorganize was hampered
by these rents (which were on prem-
ises the debtor no longer occupied).
But even landlords were hurt as debt-
or uncertainty prolonged the time in
which a store was unoccupied, which,
in the case of shopping center own-
ers, could be worse than having only
an unsecured claim but having a new
tenant occupying the premises (and
thus having certainty).22 Ultimately,
Congress added section 503(b)(7) to
the Bankruptcy Code, settling on the
following language:

503(b) After notice and

a hearing, there shall

be allowed administra-
tive expenses, other than
claims allowed under
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section 502(f) of this title,
including—

(7) with respect to a non-
residential real property
lease previously assumed
under section 365, and
subsequently rejected, a
sum equal to all monetary
obligations due, excluding
those arising from or relat-
ing to failure to operate or
a penalty provision, for the
period of 2 years following
the later of the rejection
date or the date of actual
turnover of the premises,
without reduction or setoff
for any reason whatsoever
except for sums actually
received or to be received
from an entity other than
the debtor, and the claim
for remaining sums due
for the balance of the term
of the lease shall be a claim
under 502(b)(6)[.]*®

365(d)(4): The Change

The Committee Report in 2005
noted that the amendments to 365(d)
(4) were “to establish a firm, bright
line deadline by which an unexpired
lease of nonresidential real property
must be assumed or rejected.”* The
Committee goes further, indicat-
ing the provision was designed to
remove discretion from bankruptcy
judges in granting extensions beyond
210 days.*® The argument that section
365(d)(4) was the product of exten-
sive negotiation over the three previ-
ous Congresses and was not hostile to
lessees won out and the amendments
for which the International Council
of Shopping Centers lobbied were
eventually enacted by BAPCPA.16

Survey and Results

The author conducted a survey
via mail and e-mail inquiries to bank-
ruptcy and real estate professionals.
Survey questions were sent to a select
group of members of the American
Bankruptcy Institute and the Ameri-
can College of Real Estate Lawyers,

who have a special interest in both
real estate and bankruptcy. The 27
responders are all among the leading
professionals dealing with the as-
sumption or rejection of commercial
leases in corporate bankruptcies. A
list of the questions follows this ar-
ticle as “Appendix A.” Copies of the
answers to this survey are on file with
the author. Those providing content
were assured of their privacy—all
requests for further information will
be considered with the privacy of the
individuals in mind.

“Under the changes there
Is not enough time for a
debtor to determine which
leases to sell, market and
auction designation rights,
get court approval, give
the designation rights
holder sufficient time to
market the leases, choose
designees, and have the
assignments to designees
approved and closed.”

The survey found that in large
business reorganizations, the decision
whether to accept or reject leases was
rarely made within 210 days. All re-
sponders to the survey indicated that
leases were usually, if not always, as-
sumed after 210 days in bankruptcies
with multiple leases, and 61% noted
that debtors could not have sped up
the determination process.'” This
majority indicated a variety of road-
blocks preventing the debtor from
assuming in a more timely fashion,
including the debtor needing more
time to operate, needing a financial
model to be in place, and needing to
evaluate locations. Responders who
believed debtors could speed things
up fell generally into two camps—
those who felt the debtor could
simply decide sooner, and those who
thought the process could be sped
up, but the result would limit op-
tions and could devalue the property.
These results indicate fundamental
problems with the assumption period

in BAPCPA. Major changes need

to be made in the approach taken
toward assumption of leases. Tenant/
debtors may be forced to change their
behavior or risk having the 210-day
period expire, causing all unassumed
leases to be deemed rejected.!®

Of all the aspects of lease as-
sumption or rejection affected by
BAPCPA, designation rights suffer
greatest. Courts were often willing to
grant extra time to allow debtors to
sell designation rights, as the market-
ing of these leases would often take
a long time. Under the changes there
is not enough time for a debtor to de-
termine which leases to sell, market
and auction designation rights, get
court approval, give the designa-
tion rights holder sufficient time to
market the leases, choose designees,
and have the assignments to des-
ignees approved and closed. More
than one-third of responders believed
designation rights would become less
valuable and harder or impossible
to sell due to both the rush to sell
before the expiration of the 210 days,
and the inability to market and sell
them in many typical cases. If debt-
ors almost never know which leases
they will be assuming and which
they will be rejecting by 210 days, it is
unreasonable to expect that they will
know which leases they will be able
to assume and assign within the same
time frame. Some responders to the
survey offered answers focused on
beginning preparations pre-petition,
thus avoiding the problem.

But there is some hope—under
Section 365(d)(4)(B)(ii), the court
may grant extensions beyond 210
days with the lessor’s prior written
consent. The survey found several
circumstances in which lessors would
be likely to grant written consent
to extend time. One-quarter of the
responders believed landlords would
grant extensions if they were mon-
etarily compensated for it. Forty
percent assume the landlord would
be willing to have time extended if
they had no new tenant ready to lease
the property. This is probably because
shopping centers can ill-afford stores
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“going dark” for extended periods,
and because collecting rent from a
debtor who is current is better than
collecting no rent and simply hav-
ing a general, unsecured claim in the
bankruptcy proceeding. Similarly, a
handful of responders felt extensions
would be granted where the rent was
over-market and where the debtor
was conforming with the lease terms.
Other answers provided included
where the 210 days would occur at
an inconvenient time (such as the
holiday season), where assumption
was being negotiated, and where the
landlord feared immediate rejection.
However, since many of the reasons a
landlord would give consent gener-
ally do not apply to below-market
leases, sale of designation rights
(which are valuable when leases are
below-market and can be sold at a
profit) will likely still suffer.

The survey found that the chang-
es are expected to result in debtors
waiting longer to file in an effort to
extend their time. These tenant/debt-
ors may prepare better pre-petition
by hiring lease consultants and finan-
cial advisors to provide analysis *“so
that chapter 11 is used to implement
planned restructurings and not as a
haven for business trial and error.”*°
This is especially so since only land-
lords in bad markets will be likely to
grant extensions to entice tenants. As
a solution, half of the responders who
answered believed a tenant could
bargain at the lease’s inception that
in the event of the tenant’s bank-
ruptcy, the landlord would consent
to allowing extra time to assume the
lease. Several pointed out that, while
conceptually accurate, tenants are
optimistic when entering into lease
agreements, and would likely not be
considering hypothetical bankruptcy
scenarios.?®

Just under 79% of responders
believed there would be any adverse
affects on real estate closings. Also,
responses were generally ambivalent
as to whether the real estate industry
would suffer any problems from this
BAPCPA changes. On the other side,

an overwhelming majority (90.48%)
of responders were of the opinion
that this particular change to the
Code was negative for bankruptcy
law, citing the undue pressure placed
on debtors to formulate a business
plan and the unfair advantages given
landlords as general reasons.?

“There are several
problems with the BAPCPA
changes to section
365(d)(4), the most
important of which is
the 210-day maximum
in which a debtor may
assume or reject an
unexpired nonresidential
lease without written
consent of the lessor.”

Conclusion

There are several problems
with the BAPCPA changes to sec-
tion 365(d)(4), the most important of
which is the 210-day maximum in
which a debtor may assume or reject
an unexpired nonresidential lease
without written consent of the lessor.
The proponents indicated that this
time would be sufficient, negatively
characterizing judicial discretion in
granting exceptions. The empirical
data show otherwise. Bankrupt-
cies with multiple unexpired non-
residential leases most often saw
leases assumed after 210 days, and
most practitioners surveyed did not
believe the debtor could have come
to the decision sooner. While this
could be solved by debtors assuming
all leases for which they are “on the
fence,” Congress’s refusal to abandon
Klein Sleep (rather, simply limiting
the court’s holding) all but assures
huge administrative expense claims
for each assumed and subsequently
rejected lease. Debtors could try to
plan before filing Chapter 11, but
would still run the risk of assuming
leases later needing to be rejected, as
the debtor would not have the benefit
of operating through several business

cycles or holiday seasons, and may
not have settled upon a final business
model or a reorganization plan.

Potentially lost in the wake of
BAPCPA is the sale of designation
rights. Again, it is the artificial time
frame that causes the problem. Two-
hundred ten days may not be suf-
ficient to find an end buyer. Survey
responders noted designation rights
are expected to become harder to sell,
less valuable, and a less viable option.

These problems are not com-
pletely without solutions. It is likely
that more pre-pack bankruptcies will
be filed, or at least better preparation
and examination of leases will occur
in corporations on the verge of filing.
Real property attorneys need to be
aware when entering lease agree-
ments to look for clauses ensuring
receipt of the lessor’s written consent
to an extension in the event of the
corporation’s filing for bankruptcy
relief. Finally, the option of assuming
undecided leases in the final hour
with the possibility of subsequent
rejection, while not the most desirable
solution, will provide a way past 210
days and allow time to market desig-
nation rights, but at great expense.

Ideally, Congress would reex-
amine these changes. Unfettered
bankruptcy judges are positives in a
system that favors creativity, flexibil-
ity and elasticity. Handcuffing judges
into a rigid time frame to the benefit
of one group of creditors is contrary
to the ideal of debtor rehabilitation.
Congress should review BAPCPA
and realize that what has been seen
as small abuses by several judges is
outweighed by the rehabilitative and
“fresh start” goals of the bankruptcy
system.
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Appendix A

General Information
Name

Address, Phone Number, E-mail

Primary Practice Area: Bankruptcy, Real Estate, Both. (If you primarily practice real estate law, do you regularly repre-
sent landlords, tenants, both?)

Empirical Study Information

1 Given your experience in bankruptcy reorganizations where assumption or rejection of multiple leases of non-
residential real property was at issue prior to the adoption of the amendment, was the determination as to which
leases would be assumed or rejected made before the expiration of 210 days from filing? Please indicate whether
you are writing from the landlord’s point of view or the tenant’s.

a. Isthere anything the debtor could have done to speed up the process?

b.  Specifically, what roadblocks would have impeded or prevented (did impede or prevent) making the de-
termination in 210 days?

2. Given that debtors sometimes sell designation rights, and that this process can often take a long time, how do you
perceive that lease designation rights will be affected under the new law?

3. If coming to the 210-day mark and the determination to assume or reject certain leases still has not been made, a
possible option will be to assume all leases in question, then later reject undesirable leases in the reorganization
plan. What potential problems, if any, do you foresee in this proposal? Does new § 503(b)(7) limiting administra-
tive expense claims in this situation help? Can you propose solutions to any of these problems?

4. Generally, what problems does this amendment portend for the real estate industry?

a.  Under what circumstances would a landlord be willing to grant permission to extend the time limit in the
lease?

b. Isthere anything that could be done by the lessee to insulate itself?

5. Did you perceive the court’s ability to grant almost limitless extensions under the old law as a positive? Why or
why not?

6. Overall, is this particular change (not BAPCPA as a whole) a positive or negative change to bankruptcy law? To
real estate law?

7. Do you think this amendment will have an adverse affect on closings of new real estate transactions?

8. Are there any other implications from this amendment that you believe should be considered?
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The Enforceability of Cross-Default
Provisions in Bankruptcy

By Nili Farzan

Introduction

One of the most notable privi-
leges of bankruptcy filing is that the
debtor in possession or the trustee
has the right to reject its unprofitable
executory contracts or unexpired
leases and assume its profitable ones.!
However, the debtor must reject or
assume the contract in its entirety
and cannot “cherry-pick” its obliga-
tions under the contract or lease.?
Landlords, being aware of such rights
and limitations under bankruptcy,
often attempt to protect themselves
by drafting cross-default provisions
in their agreements, providing that
a default under one lease triggers
a default under all leases with the
same tenant.® In bankruptcy courts,
the landlords argue that the multiple
agreements are essentially a single
agreement, and the debtor must as-
sume or reject the contracts in their
entirety or cure a default under one
lease before any other leases are
assumed.*

Different jurisdictions have used
various approaches to evaluate the
enforceability of cross-default provi-
sions.> Some courts have exclusively
examined the enforceability of cross-
default provisions under section 365
of the Bankruptcy Code. Such courts
have refused to enforce cross-default
provisions by analogizing them to
anti-assignment® or ipso facto provi-
sions,” both of which are unenforce-
able under section 365.8 The majority
of courts confronted with the issue of
multiple contracts and cross-default
provisions have recognized that
divisibility of contracts should be
evaluated under state law. If they find
the contract severable, they invalidate
the cross-default provision by cit-
ing equitable bankruptcy principles,
typically without much analysis.®
A number of courts, however, have
not invoked the Bankruptcy Code or
these equitable principles. Instead,

they evaluate whether the cross-
default provision was essential to the
parties’ bargain under state contract
principles.t® As a result of the differ-
ent approaches invoked by various
courts, courts reach contradictory
outcomes when confronted with simi-
lar facts.

As most courts recognize, con-
tract law interpretations are property
interests governed by state law.1
Cross-defaults as a term of the con-
tract or lease should also be evaluated
under state law. This note will argue
that cross-defaults should be held
invalid if their enforcement under
state contract law would result in for-
feiture for the debtor.12 This approach
will ensure that parties will receive
the benefit of their bargains. Part | of
this note presents a general overview
of the debtor’s right of assumption
and rejection of executory contracts,
and limitations thereof under the
Bankruptcy Code. Part Il examines
bankruptcy cases that have relied on
federal bankruptcy law rather than
state law to evaluate the enforceabil-
ity of cross-default provisions. This
part also examines cases that purport
to evaluate divisibility of contracts
under state law, but ultimately rely
on bankruptcy principles to invali-
date the cross-default provisions if
they hold the contracts divisible. This
note posits that this approach, driven
by so-called equitable principles, is
a flawed interpretation of the Bank-
ruptcy Code and is inconsistent with
the determination of the intent and
bargain of the parties. Part Il ex-
plains that the concept of forfeiture
under state contract law may serve
as an adequate basis for evaluating
the enforceability of the cross-default
provision. Though there are no bank-
ruptcy court cases that have consid-
ered the concept of forfeiture in their
evaluation, there are some cases that
have properly alluded to this princi-

ple by solely relying on state law and
examining whether the cross-default
provision is an essential element of
the parties’ bargain. If courts find that
a cross-default provision is immate-
rial, then their decision to excuse the
condition can be strengthened by
illustrating that it would be a forfei-
ture for the debtor not to be able to
assume the lease or contract by the
virtue of the cross-default provision.

I.  Assumption and
Assignment of Executory
Contracts and Unexpired
Leases

A. General Overview of
Assumption and Rejection

Under section 365(a) of the Bank-
ruptcy Code, the trustee or debtor
in possession may assume or reject
an executory contract or unexpired
lease.’® The Bankruptcy Code does
not define the term “executory
contracts,” but the legislative history
of the Code defines it as a contract
“on which performance remains
due to some extent on both sides.”*
A majority of courts have adopted
the definition of bankruptcy scholar
Vern Countryman, which specifically
defines an “executory contract” as
“a contract under which the obliga-
tions of both the bankrupt and the
other party to the contract are so
far unperformed that the failure
of either to complete performance
would constitute a material breach
excusing performance of the other.”%®
This definition is distinguishable
from the generally accepted mean-
ing of “executory contract” under
non-bankruptcy law which includes
any contract not fully performed,
even though performance has been
completed on one side.’® Bankruptcy
courts look to state law to determine
whether the failure to perform an ob-
ligation under a contract constitutes a
material breach.’
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The purpose of assuming or
rejecting executory contracts is to
provide the debtor an opportunity to
reorganize its business and eliminate
disadvantageous contracts and leas-
es.18 By allowing the debtor to elimi-
nate burdensome contracts and keep
beneficial ones, section 365 “advances
one of the core purposes of the Bank-
ruptcy Code: ‘to give worthy debtors
a fresh start.”’1® Accordingly, the
debtor has broad discretion to evalu-
ate each of its unexpired contracts or
leases to determine whether it would
be in its best interest to assume or
reject them.2° The court applies the
“business judgment”? standard to
approve the assumption or rejection
of the contract. A mere showing of
benefit to the estate is sufficient for
the court to approve assumption or
rejection of the contract.?? Further, the
debtor can assign the assumed lease
or contract to a third party, “with a
payment to the estate reflecting its
excess value over the market.”?3

To alleviate the burden of an
under-market contract or lease on the
bankruptcy estate, the debtor’s rejec-
tion is deemed a breach of contract
occurring immediately before the
commencement of the bankruptcy
case.?* Consequently, the non-debt-
or’s damages as a pre-petition gen-
eral unsecured claim do not receive
priority over any other unsecured
claims.?® Whereas the claim for most
contracts is equal to the amount of
damages that the creditor suffers as
the result of the rejection, damages
for rejection of a real estate lease are
capped at the greater of one year’s
worth of rent under the lease, or 15
percent of the remaining term’s rent,
but not exceeding three years’ worth
of rent.?®

B. Restrictions on the Right of
Assumption

While the debtor has broad dis-
cretion to either assume or reject con-
tracts, section 365(b)(1) imposes some
“restrictions on the debtor’s power
to assume executory contracts and
unexpired leases.”?” Section 365(b)
(1) protects the non-debtor by requir-
ing the debtor to cure any defaults,

compensates the non-debtor party for
any actual pecuniary loss caused by
the default, and provides adequate
assurance of future performance
under the contract prior to assuming
the contract.?® In contrast to rejection,
where damages are regarded as un-
secured claims, assumption requires
the debtor to pay any outstanding
defaults in full.

Another recognized restriction
on the debtor’s ability of assump-
tion is that the debtor must assume
or reject an executory contract or
unexpired lease in its entirety.?®
That is, the debtor in possession or
trustee “may not reject (i.e., breach)
one obligation under a contract and
still enjoy the benefits of the same
contract.”® As stated by the Supreme
Court, if “the debtor-in-possession
elect[s] to assume the executory
contract, however, it assumes the
contract cum onere.”3! The cum onere
rule is expanded to apply to multiple
contracts intended to form a single
integrated transaction.®? Moreover,
whereas in contract law a party may
sever and strike the unconscionable
clauses of a contract and have the rest
of the contract enforced, the cum onere
principle in bankruptcy provides that
a debtor may not sever the uncon-
scionable part of the contract and
assume the remainder of the agree-
ment.33 Accordingly, the lessor gets
the full benefit of the bargain when
the debtor assumes both the burdens
and the benefits of the contract.3*

II. Invalidation of Cross-
Default Provisions Under
Bankruptcy Law

Based on the aforementioned
requirements of curing defaults
under the Bankruptcy Code and the
assumption of contracts as a whole,
when a landlord drafts leases on
more than one property with the
same tenant, he or she may employ a
cross-default provision in an attempt
to integrate the multiple leases as one
to prevent assumption or rejection of
some of the contracts.®® Cross-default
provisions provide that a default
under one lease with the lessor con-
stitutes a default under all leases with

the same lessor, and, if the default is
not cured, the landlord can exercise
remedies in respect to all leases.3®
That is, when the debtor rejects a
contract or lease the rejection triggers
a default that must be cured in order
to assume another contract.®” Under
the plain meaning of section 365(b),
requiring cure of all defaults and the
judicial recognition of the cum onere
principle, a cross-default provision in
a contract or lease would be seeming-
ly valid. “To hold otherwise, would
construe the bankruptcy law as pro-
viding a debtor in bankruptcy with
greater rights and powers under a
contract than the debtor had outside
of bankruptcy.”38

Nevertheless, based on notions
of equity, in order to help the debtor
to rehabilitate its estate, bankruptcy
courts have been reluctant to enforce
cross-default provisions that prevent
the debtor from assuming the profit-
able leases and rejecting the burden-
some ones. Some courts have used
justifications under the Bankruptcy
Code to relieve the debtor from the
enforcement of the cross-default pro-
vision. However, as the following dis-
cussion demonstrates, it is erroneous
to apply these Bankruptcy sections to
cross-default provisions.

A. Per se Invalidation of Cross-
Default Provisions

1. Cross-default provision as an
Anti-Assignment Clause

One justification for invalidating
cross-default provisions is based on
pure statutory construction of section
365.%° To aid the debtor in reorganiz-
ing its business, the Code allows
the debtor to assume its unexpired
contracts with the option of keeping
them for itself or assigning them to
another entity where it can get the
value of the lease in cash to further
help its reorganization. To allow the
debtor to take opportunity of this
reorganization tool, section 365(f)

(1) invalidates any anti-assignment
clauses in contracts.*® Section 365(f)
(1) states:

[e]xcept as provided in
subsection (b) and (c)
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of this section, notwith-
standing a provision in an
executory contract or un-
expired lease of the debtor,
or in applicable law, that
prohibits, restrict, or con-
ditions the assignment of
such contract or lease, the
trustee may assign such
contract or lease . . .4

As stated earlier, subsection (b)
refers to cure of defaults. Further,
subsection (c) refers to three instances
where an executory contract may not
be assigned. Essentially, they include
personal service contracts, loan con-
tracts, and nonresidential real prop-
erty leases that have been terminated.
Since cross-default provisions are not
included among these exceptions,
under the strict statutory interpreta-
tion of section 365(f), courts rule that
cross-default provisions should be
deleted because they restrict debtors’
ability to assume or assign an execu-
tory contract.*? Courts upholding
this view claim that such provisions
“impermissibly infringe upon the
debtor’s right to assume and assign
leases.”*® Even when an assign-
ment is not involved in the debtor’s
reorganization case, courts conclude
that the section 365(f) also applies to
restrictions on assumptions because
“section 365(f)(2)(A) requires assump-
tion as a predicate to assignment of a
contract.”*

In re Sambo’s Restaurants, Inc.
demonstrates where the court used
the anti-assignment justification to
invalidate the cross-default provi-
sion.* In this case, the lessor, Net
Realty Trust, leased to Sambo’s
Restaurant, Inc. separate leases for 10
different locations. The leases had a
cross-default provision providing a
default under one lease constitutes a
default under all of the leases. Before
filing for Chapter 11, Sambo’s closed
two of its locations and continued to
operate the remaining eight locations.
The lessor argued that Sambo’s may
not assume those leases without as-
suming all the leases and curing the
defaults under all of the leases. One
issue presented before the court was
whether the cross-default provision

was enforceable. The court held the
cross-default provision to be unen-
forceable based on various grounds.*6
In respect to its anti-assignment
rationale, without much analysis the
court stated that “[a]ny contractual
restriction on assignment other than
those specified in 365(c) is proscribed
by 365(f).”47

Another case, In re Sanshoe,
also concluded that a cross-default
provision is unenforceable under
the anti-assignment principle.® In
that case, the tenant, Sanshoe, leased
three separate floors under separate
agreements from the landlord with
cross-default provisions. The lease
for the 11th floor was subleased to
Hart. Upon the filing of Chapter 11,
two of the leases were rejected, and
the lease for the 11th floor, which was
subleased to Hart, was assumed and
assigned to a third party. In order to
escape liability under the sublease,
Hart, the sublessee, argued that the
underlying assignment was void. He
alleged that the cross-default pro-
visions prevented the tenant from
rejecting some leases and assuming
and assigning another lease.*® The
court, without further explanation,
took the same position as the Central
District of California in Sambo’s, hold-
ing that “[c]ontractual limitations on
the ability to assign unexpired leases
other than those specified in 365(c)
are prohibited under 365(f).”%°

2.  Criticism of anti-assignment
justification

Though this result is consistent
with the policy of protecting debtors’
rights to assume beneficial contracts
only, the anti-assignment justification
is highly criticized. Deleting a cross-
default provision because it may
consequently restrict debtors’ abil-
ity to assume or assign a lease goes
beyond the plain meaning of section
365(f). Some of these cases, such as In
re Sambo’s, only involved the assump-
tion of a contract, but the court ap-
plied an anti-assignment principle.5!
In In re UAL Corp., the court rejected
the anti-assignment reasoning, stating
that since all defaults must be cured
before assumption, then any default

provision in a contract could be re-
garded as an anti-assignment provi-
sion.%2 This “would totally gut the
cum onere principle of any meaning
whatsoever, by allowing a bankrupt-
cy debtor to assume the benefits of
an executory contract while rejecting
its burdens.”®3 As such, even if the
landlord proves without any doubt
that the agreements were intended to
be integrated as one, the court may
still refuse to enforce the cross-default
provision solely because the debtor
is potentially restricted to assign the
contract or lease.

In line with their equitable con-
siderations, bankruptcy courts have
invalidated other types of provisions
in agreements based on the ratio-
nalization that the provisions are de
facto anti-assignment provisions. For
example, a landlord’s right of first
refusal regarding any assignment of
the lease has also been rejected as a
restriction on assignment.>* However,
the court in In re E-Z Serve Conve-
nience Stores, Inc.>® offers a proper
response to flat rejection of de facto
anti-assignment provisions. In that
case, the court rejected the trustee’s
assertion that the lessor’s right of first
refusal to purchase improvements
a tenant made on a leased property
is a de facto anti-assignment provi-
sion.%® The court acknowledged that
many courts have refused to enforce
de facto anti-assignment clauses that
come in various versions, “includ-
ing lease provisions that limit the
permitted use of the leased premises,
lease provisions that require payment
of some portion of the proceeds or
profit realized upon assignment, and
cross-default provisions.”®” However,
this court ruled that when a lease
provision does not expressly prevent
assignments, the court must care-
fully analyze the facts of the agree-
ment to ensure that the bargain of
the non-debtor party is not harmed.5®
By reviewing the circumstances of
the transaction, the court noted the
provision cannot be excised because
it was fully negotiated as a significant
element of the parties’ bargain.
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3. Cross-default provisions as
ipso facto provisions

Courts have also refused to
enforce cross-default provisions by
holding that the cross-default provi-
sion is an exception to the require-
ment of cure of defaults as an ipso fac-
to clause, also known as bankruptcy
termination clauses.>® Section 365(e)
invalidates ipso facto clauses, namely,
clauses that terminate or modify an
executory contract due to insolvency
or the debtor’s financial condition. It
provides that

[n]otwithstanding a provi-
sion in an executory con-
tract or unexpired lease,
or in applicable law, an
executory contract or un-
expired lease of the debtor
may not be terminated or
modified and any right or
obligation not be termi-
nated or modified and any
right or obligation under
such contract or lease

may not be terminated or
modified, at any time after
the commencement of the
case solely because of a
provision in such contract
or lease that is conditioned
on (A) the insolvency or
financial condition of the
debtor at any time before
the closing of the case; or
(B) the commencement

of a case under this title;
or (C) the appointment of
or taking possession by a
trustee in a case under this
title or a custodian before
such commencement.®

The statute has been broadly con-
strued to incorporate clauses that do
not even mention bankruptcy, but
terminate the contract or lease based
on some financial condition.5?

In an attempt to hold cross-
default provisions unenforceable,
“several courts have analogized
cross-default provisions to ipso facto
clauses.”®? In addition to its hold-
ing that the cross-default provision
was a de facto anti-assignment pro-

vision, In re Sambo’s also held that
the cross-default provision was a
financial condition.®® The reason to
characterize cross-default provisions
as financial conditions provisions is
that “a debtor cannot be faulted for
failing to accomplish these conditions
or for failing to use its best efforts,
when the event which prevented
satisfaction of these conditions was
the debtor’s insolvency and need

for bankruptcy relief.”8* The court

in In re Sambo’s reasoned that section
365(e)(1)(A) “renders ineffective any
contractual provision conditioned
upon the financial condition of the
debtor. The cross-default provisions
operate as financial condition clauses.
The inability to perform under one
lease is indicative of SRI’s finan-

cial problems.”%® The court further
analogized other provisions that
have been rejected by courts under
section 365(e)(1)(A).%6 The following
types of provisions have been voided
in contracts based on the principle
that they are bankruptcy termination
clauses: a clause in a limited partner-
ship agreement converting a debtor’s
general partnership interest into lim-
ited partnership interest as a result of
bankruptcy filing; a clause accelerat-
ing payment of principal and accrued
interest under an indenture; a clause
declaring due the entire balance of a
retail installment contract.®”

4.  Criticism of cross-defaults as
ipso facto clauses

Interpretation of cross-default
provisions as ipso facto provisions
are criticized just like anti-assignment
provisions. Payment defaults must be
distinguished from financial condi-
tion defaults. Financial condition pro-
visions “are traditionally written to
require that specified numerical goals
are to be achieved (a net worth test),
or specified ratios are to be main-
tained (debt to equity, current assets
to current liabilities, etc.), and are
not couched in terms of performance
under other agreements.”%¢ Many
times, nonperformance of covenants
in a lease will stem from the “ten-
ant’s financial inability to perform the
covenant rather than from a desire to

willfully default under the provision
in question.”% If cross-default provi-
sions are characterized as financial
condition clauses, then nearly every
provision in a lease, including the
rent clause, is a financial covenant. As
such, when a contract provides that

a payment default under one lease is
considered as a default under another
lease, this may not flatly be general-
ized as a financial condition default.

The legislative history of section
365(e) also sheds light on its proper
application to cross-default provi-
sions.”® While Congress intended to
avoid any burden on a debtor’s abil-
ity to assume a contract, the legisla-
tive history prompting the inclusion
of the sections 365(e)(1) and 365(b)(2)
indicates that Congress did not want
to frustrate the benefits of bargain
given to the non-debtor under the
contract.”t Congressional Reports
declared:

[t]he unenforceability of
ipso facto or bankruptcy
clauses proposed under
this section will require
the courts to be sensitive
to the right of the non-
debtor party to executory
contracts and unexpired
leases. If the trustee is

to assume a contract or
lease, the court will have
to insure that the trustee’s
performance under the
contract or lease gives

the other contracting
party the full benefit of his
bargain.”

Accordingly, invalidating a cross-
default provision as an ipso facto
clause without evaluating the bargain
between a lessor and a lessee contra-
dicts the Congressional intent.

5. Balancing of bankruptcy
courts’ policies

Courts that have broadly inter-
preted the application of financial
conditions or anti-assignment provi-
sions to include cross-default provi-
sions have essentially based their
interpretation on an equitable policy
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of bankruptcy. These courts reason
that if cross-defaults are enforced,
debtors’ rights to reorganize the
bankruptcy estate, by assuming
profitable contracts and rejecting
unprofitable contracts, would be
frustrated. Many courts may justify
their ends by referring to the pre-
Code Supreme Court decision that
declared, “[t]he bankruptcy court
does not look with favor upon
forfeiture clauses in leases. They are
liberally construed in favor of the
bankrupt lessee so as not to deprive
the estate of property which may turn
out to be a valuable asset.””® How-
ever, it is more important to note that

the Supreme Court has
made clear that Congress’s
comprehensive mod-
ernization, reform, and
codification of the federal
bankruptcy laws in the
1978 legislation enact-

ing the Bankruptcy Code
means “that whatever
equitable powers remain
in the bankruptcy courts
must and can only be ex-
ercised within the confines
of the Bankruptcy Code.”’*

Even though bankruptcy courts
are courts of equity providing a
debtor various ways to rehabilitate
its business under the Bankruptcy
Code, the courts must ensure that the
non-debtor receives the benefit of the
bargain. After all, the purpose of cur-
ing upon assumption of an executory
contract under section 365(b) is to
preserve the bargain for the non-
debtor,” and “equity will not coun-
tenance the debtor’s exercise of § 365
to relieve itself of conditions which
are clearly vested by the contracting
parties as an essential part of their
bargain and which do not contravene
overriding federal policy.”’® There-
fore, analysis of cross-default provi-
sions as ipso facto or anti-assignment
provisions would ignore the Bank-
ruptcy Code’s goal of finding the
balance between equity and the non-
debtor’s bargain.

B. Examination of Contract
Divisibility Under State Law
but Ultimate Reliance on
Bankruptcy Principles

In contrast to the cases men-
tioned above that have flatly rejected
cross-default provisions under the
Bankruptcy Code, most bankruptcy
courts acknowledge that contract
divisibility is a question of state law.”’
The courts, by applying their respec-
tive state laws, generally first deter-
mine whether the parties intended to
integrate the multiple leases.”® Never-
theless, the driving force of equitable
policy to aid the debtor becomes even
more evident when the courts factu-
ally examine the divisibility of the
contracts under state law, and if they
conclude that the contracts are in fact
severable, they disregard the cross-
default provision.”

As the Court in In re Plitt
Amusement Co. of Wash.8° explained
succinctly:

The legal regime govern-
ing bankruptcy cases is

a mixture of federal and
state law. Federal bank-
ruptcy law determines
some rights of the parties.
Where bankruptcy law
does not govern, the un-
derlying non-bankruptcy
law (usually state law)
determines the rights of
the parties. Cf. Butner v.
United States, 440 U.S. 48,
54-55,59 L. Ed. 2d 136, 99
S. Ct. 914 (1979) (holding
that property interests

are created and defined
by state law; unless some
federal interest requires a
different result, there is no
reason why such inter-

est should be analyzed
differently simply because
an interested party is
involved in a bankruptcy
proceeding). Frequently
the best method of analy-
sis is to begin by examin-
ing the rights of the parties
outside of bankruptcy,

usually based on state law.
After this analysis, we
then examine the impact
of applicable bankruptcy
law, to determine whether
it changes those rights.8!

Factors considered under state
law to determine divisibility
of contracts

Most courts confronted with the
issue of divisibility among multiple
contracts begin their analysis by ap-
plying different factors under their
respective state’s contract interpreta-
tion laws to determine whether the
parties intended the contracts to be
integrated or divisible. To evaluate
intent, courts consider many factors,
including:® interdependence of the
agreements, the language used in the
contract,® contemporaneous execu-
tion of the documents by the same
parties,® nature and purpose of the
various agreements,® termination
clauses, type of consideration, and
presence of cross-default provisions.
“In short, courts attempt to recreate
the objective intent of the parties by
examining the documents, facts, and
circumstances under which they were
signed.”8®

2. Application of factors by
courts

For instance, the trustee in In re
Plitt Amusement Co. of Washington8’
wanted to reject one lease that was
part of a transaction involving five
other documents, including a pur-
chase agreement, a promissory note,
a security agreement, and two other
non-residential leases. The leases and
the promissory note were governed
by Washington law while the pur-
chase agreement was governed by
California law.28 The court examined
both states’ laws and stated that “[a]
bsent ambiguity in the terms of the
instruments, the intent . . . must be
gleaned from the terms contained
within four corners of the documents
involved.”®® The court concluded that
the leases were distinct and severable
from the sales transaction since the
duration of the lease was different
from the duration of the sale agree-
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ment. Further, each lease operated
independently since “each contains
provisions regarding rent amount,
rent due date, commencement and
termination dates of the lease, and
location of the leased real property.”%

While the court in In re Plitt
Amusement Co. of Washington ana-
lyzed the divisibility of the multiple
contracts under the respective ap-
plicable state laws, the court contra-
dicted its own analysis by stating
in a footnote that “[n]o federal case
has specifically held that state law
governs whether obligations in a
transaction are severable. Rather,
the cases that have applied state law
to the severability issue have done
so incidentally to their holdings.”*!
The court cited to In re Sambo’s and
stated “that, in the bankruptcy con-
text, cross-default provisions do not
integrate otherwise separate transac-
tions or leases . . . the cross-default
provisions must be disregarded in
the bankruptcy law analysis, because
they are impermissible restrictions on
assumption and assignment.”%? This
justification has indeed been so well
recognized by courts that once courts
establish that the contracts are sever-
able under state law, without much
further reasoning the courts cite to
the cross-default rule, which essen-
tially comprises the anti-assignment
and/or ipso facto justification.

Similarly, the court in In re Con-
venience USA, Inc.® first evaluated
the divisibility of 27 lease locations
and determined that the leases were
divisible based on the intention and
conduct of the parties. Nevertheless,
in addition to holding that “cross-
default provisions do not integrate
executory contracts or unexpired
leases that otherwise are separate or
severable,” the court, without further
elaboration, cited to section 365(c)
and section 365(f), as well as to In re
Sambo’s and In re Sanshoe, proclaim-
ing that any contractual limitations
on assumptions and limitations are
invalid.®*

The unenforceability of cross-
default provisions as anti-assignment
provisions has also been applied to

loan and lease agreements in a very
recent case. In Papago Paragon Part-
ners, LLC v. Three-Five Sys.,% Three-
Five sold a commercial building and
real property to Papago. In addition
to paying upfront for some of the
costs of the property, Papago execut-
ed a promissory note and gave a deed
of trust as collateral. Simultaneously,
the parties executed a lease by which
the property was leased back by
Papago to Three-Five. The note had a
cross-default clause providing “that
Papago’s payment obligations on the
note are to be excused if Three-Five
defaults on the lease and fails to cure
its default.”®® Upon filing of Chapter
11, Three-Five rejected the lease and
Papago argued that the loan and the
lease were indivisible agreements;
thereby the cross-default provision
was enforceable. After the court
factually evaluated the agreements
and concluded that the contracts
were in fact divisible, it declared
that the cross-default provision was
unenforceable in bankruptcy as long
as it prohibits the debtor’s option to
assume or reject a contract.%’

Similarly, the courtin In re
Adelphia Business Solutions, Inc. first
determined that the leases were sev-
erable under state law but ultimately
applied the cross-default rule to hold
the cross-default provision unenforce-
able.?® The debtor in this case had
leased two separate offices from the
same landlord in the same building.
When the debtor moved to reject
one lease and assume the other, the
landlord claimed that the leases were
integrated. The court interpreted the
contract under Missouri law, evaluat-
ing the parties’ intent by reviewing
“all relevant evidence, including
prior or contemporaneous negotia-
tions and agreements.”® The court
concluded that the leases pertained to
distinct properties, provided for sepa-
rate consideration, and their relevant
terms were different. After the court
found that the leases were not “inte-
grally related,” the court, citing to In
re Sanshoe, held that the cross-default
provision was unenforceable.1®

lll. Enforceability of Cross-
Defaults Under State Law

A. Analysis Under Forfeiture Law

Most courts presented with
the issue of divisibility of contracts
analyze the issue under state law. If
the courts establish that the contracts
are severable, they simply turn to
the well-established justification that
cross-default provisions are unen-
forceable, based on anti-assignment
or ipso facto principles. Rather than
evaluating the enforceability of the
cross-default provision under the
Bankruptcy Code, the proper ap-
proach should be to continue the
analysis under non-bankruptcy
contract law.%! Under Restatement
(Second) of Contracts § 229, “[t]to
the extent that the non-occurrence of
a condition would cause dispropor-
tionate forfeiture, a court may excuse
the non-occurrence of the condition
unless its occurrence was a mate-
rial part of the agreed exchange.” 102
Accordingly, a court should evaluate
whether the cross-default provision is
in fact an essential part of the parties’
bargain. If it is not a material ele-
ment of the parties’ agreement, then
not allowing the debtor to choose
between its agreements “would
cause disproportionate forfeiture.”103
“[Florfeiture’ is used to refer to the
denial of compensation that results
when the obligee loses his right to the
agreed exchange after he has relied
substantially, as by preparation or
performance of the expectation of
that exchange.”1% Accordingly, just as
the bankruptcy courts have been fac-
tually examining whether the parties
intended the multiple contracts to be
severable, the courts should also fac-
tually determine whether the parties
intended the cross-default provision
to be an essential part of their bar-
gain. If it is not an essential element,
but the contract is not allowed to be
assumed, then the debtor would be
forfeiting an important contract.

B. Whether the Cross-Default
Provision Is a Material Term of
the Contract

Even though bankruptcy courts
have not cited to the Restatement, the
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materiality standard used by some
courts is similar to the forfeiture justi-
fication. Some courts have concluded
“that where two agreements are ‘nec-
essary’ or ‘essential’ or ‘fundamental’
elements of the same transaction,

the cross-default provisions found
within the two agreements must be
enforced.”105

These courts have articulated
the evaluation of the necessity of
the cross-default provision among
multiple agreements in terms of the
economic interdependence of the con-
tracts, which the cross-default provi-
sion links.1% That is, the courts ask
whether the “non-debtor party would
not have entered into one agreement
without the other.”%7 If the facts
establish that the consideration of one
agreement supports the other, then
the courts conclude that the cross-
default provision is an essential term
of the parties’ bargain.1% On the other
hand, if the facts establish that the
agreements are not interdependent,
they do not deem the cross-default
provision as an essential term of the
contract.

In re FFP Operating Partners is an
example of a case!® where the court
did not resort to the anti-assignment
or ipso facto grounds to conclude that
the cross-default provision is un-
enforceable. In this case, the debtor
moved to reject 10 of its leases with
the same landlord. The landlord
opposed the rejection, contending
that there was one single agreement
consisting of the different properties.
Though the testimony of the landlord
was clear that he intended the leases
to be integrated, the court pointed out
various provisions in the lease that
indicated otherwise.'9 By analyzing
the testimony of the parties and the
express terms of the lease, the court
pointed out that the separate agree-
ments could operate independent
of each other based on the fact that
the rent was apportioned to certain
schedules, and that the leases allowed
the landlord to sell any one of the
subject properties under the lease
without affecting the balance of the
other leases. Further, if any one of
the properties were to be destroyed

or condemned, the balance of the
leases would not terminate under the
terms. Based on these observations,
and without using the rationalization
under the Bankruptcy Code, the court
disregarded the cross-default provi-
sion as an immaterial element of the
transaction.

Even though In re Wolflin Oil,
L.L.C.," like In re FFP Operating
Partners, did not discuss forfeiture
law, it too examined the material-
ity of the cross-default provision. In
this case, a cross-default provision
linked six separate leases for “quick
lube stores,” as part of an Asset
Purchase Agreement, but the leases
were eventually assigned to Wolflin
Oil without the assignment of the
Asset Purchase Agreement. When
the debtor moved to reject two of the
unprofitable stores, the court focused
on whether the non-debtor would
have entered into the agreement
without the presence of the provision.
The court concluded that the cross-
default provision was not an essential
element of the leases because the
eventual assignment of the six leases
to the debtor did not incorporate the
terms of the original Asset Purchase
Agreement. In addition, at one point,
the assignor to the debtor remained
in possession of some of the leases,
while he assigned the rest of them.
Furthermore, each location was oper-
ated independently with separate
staff and rent calculations. The court
concluded that based on such factors
it was evident that the lessor would
have entered into the agreement
without the cross-default provision.2

In contrast to In re FFP and In re
Wolflin Qil, the court in In re Karfa-
kis found the cross-default provi-
sion to be a fundamental element
of the agreement.*'3 The provision
was between a lease and a franchise
agreement of a Dunkin’ Donuts busi-
ness. The court considered both the
contemporaneous execution and co-
terminous nature of the documents to
conclude that the franchise agreement
and the lease were interdependent,
meaning that the franchise agreement
would not have had any use without
the lease and vice versa.'** The court

pointed out that “[t]he Franchise
Agreement permits the Debtor to
operate a specific location which is
simultaneously leased to the Debtor/
Franchisee by a Dunkin Donuts affili-
ate as Lessor.”!® The court concluded
that the parties would not have
executed the agreements if the agree-
ments were not considered unified.!®
In this case, the court determined that
the “Franchise Agreement and the
Lease are inextricably interwoven,”17
such that if one of them was termi-
nated pursuant to its terms, and the
other was viable, the whole agree-
ment remained viable.

In re FFP, In re Wolflin QOil, and In
re Karfakis illustrate that it is possible
for courts to determine the enforce-
ability of cross-default provisions
based on the parties’ non-bankruptcy
rights and obligations. Courts finding
a cross-default provision immaterial
can further refer to forfeiture prin-
ciples under state contract law to bol-
ster their decisions to invalidate the
provision. Analysis of cross-default
provisions under forfeiture principles
is consistent with the recognition
that contract interpretations should
be evaluated under state law. It is
important to undertake this analysis
because it ensures that beneficial
contracts for the bankruptcy estate
are not forfeited while it preserves the
non-debtor’s expectation of an indi-
visible contract. If a material cross-
default is disregarded, a non-debtor’s
expectation of a united contract is
frustrated when the non-debtor is left
with an unsecured claim as a result
of the debtor’s rejection of only the
unattractive leases.

Conclusion

The cross-default provision is
a term of a contract negotiated and
drafted by the parties, and it has to
be enforced if the parties intended it
to be an essential term of the con-
tract. Parties who draft cross-default
provisions in their agreement are
sophisticated parties, cognizant of
a debtor’s rights under bankruptcy.
The bankruptcy courts’ general
adherence to invalidate the cross-
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Adverse Possession: What Hath the New York
Legislature Wrought?

By Prof. Robert E. Parella and Prof. Robert M. Zinman

OnJuly 7, 2008, Governor
Paterson signed S. 7915-C into law
(attached hereto as Appendix A),
which makes major changes in this
state’s adverse possession law. Ad-
verse possession is the doctrine that
determines the running of the 10-year
statute of limitations for ejectment
from real property. While the new
law contains some improvements to
the prior law (based on portions of a
rejected proposal of the Real Property
Law Section of the New York State
Bar Association), the new law is am-
biguous, contradictory and, because it
looks to the mind rather than the acts
of the adverse possessor to determine
the validity of the adverse possession
claim, it undermines the property
rights of thousands of real property
owners, especially homeowners, in
this state and will encourage litiga-
tion. The Real Property Law Section
opposed the legislation and urged a
veto. A copy of the Memorandum in
Opposition by the Section is attached
as Appendix B to these materials.

The New York Court of Appeals
in Walling v. Przybylo® held that an
adverse possessor’s state of mind did
not affect the running of the 10-year
statute of limitations for ejectment
from real property. While the decision
correctly articulated the law of New
York, the decision had been perceived
by some as unfairly permitting a
possessor to take property from an
unsuspecting owner by stealth. In
response to this perception the legis-
lature in 2007 enacted legislation that
would have prevented acquisition of
property by adverse possession un-
less proof were shown that the pos-
sessor and predecessors in possession
had no knowledge that the property
belonged to another.

Because this knowledge approach
would have potential disastrous
unintended consequences for titles in

New York, the Section, then under the
chairmanship of Karl B. Holtzschue,
urged that the Governor veto the
legislation, which he did. The Section
then created a Task Force on Adverse
possession to propose amendments
to the adverse possession law that
would prevent acquisition of prop-
erty through adverse possession

by stealth, while at the same time
preserving the sanctity of real estate
titles in this state. The proposal of the
Task Force was adopted unanimously
by the Section’s Executive Committee
and the Executive Committee of the
New York State Bar Association, and
was introduced in the legislature as S.
7915. A copy of the NYSBA’'s Memo-
randum in support of the Task Force
Bill is attached as Appendix C.

and demonstrate how the newly
enacted legislation has overturned
hundreds of years of settled law.

Part 11 will review the irresponsible
drafting flaws made to the Task Force
proposal, pointing out how the newly
enacted legislation threatens to create
havoc and endless litigation with
respect to determination of owner-
ship of real property in this state. The
materials conclude by suggesting the
urgent need for a comprehensive re-
vision of the statute in an atmosphere
in which drafters would put aside
preconceived notions and personal
advantage to achieve a statute that
could set a precedent for enlightened
adverse possession law throughout
the nation.

“While the new law contains some improvements to

the prior law . . . [it] is ambiguous, contradictory and,
because it looks to the mind rather than the acts of

the adverse possessor to determine the validity of the
adverse possession claim, it undermines the property
rights of thousands of real property owners, especially
homeowners, in this state and will encourage litigation.”

The Task Force proposal was
gutted and rewritten by the legisla-
ture as S.7015-C based on objections
raised by a combination of individu-
als and certain members of the New
York State Land Title Association
(NYSLTA) who, in our judgment, did
not appear to understand adverse
possession law or the consequences
of the bill, or had special motives for
objecting.

Part | of these materials will
discuss the Walling decision, which
gave rise to the legislative proposals,
and the origin of the Task Force pro-
posal in the context of the history of
adverse possession law in New York,

I.  Walling, the Task Force,
and the Law of Adverse
Possession

a. Walling

There were reasons to consider
the Walling decision as unexceptional.
First, a virtually unbroken line of
authority in the Court of Appeals,
over about 150 years, had held that
the subjective state of mind of the
adverse possessor is immaterial.
Rather, it is sufficient that the posses-
sion is not permissive. Second, Wall-
ing was in accord with the majority
rule in this country, a view recently
reaffirmed this year by a Maryland
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appellate court, Yourik v. Mallonee, 921
A.2d 869 (Md. App. 2008). Third, title
by adverse possession rests upon a
cause of action in ejectment on which
the statute of limitations has run.

The historical and logical view is that
there is a cause of action in ejectment
whether the adverse possessor thinks
he is on his own land or knows that
he is not. But Walling soon became
controversial in certain quarters.

The losing parties, joined by
some other landowners, took their
fight to the legislature and the popu-
lar press. There were two principal
arguments made. First, Walling
allowed one person, who knew he
or she did not own the land, to steal
another’s property. Second, the steal-
ing occurred even though the record
owner had no reasonable opportunity
to know of the adverse possession.
The fact is that there was no find-
ing that the Wallings knew they did
not have record title to the disputed
strip, and the Wallings have vigor-
ously protested that they had no such
knowledge. Further, no appeal was
taken from the lower court find-
ing that there were sufficient acts to
constitute possession of the improved
portion of the strips. The popular
press did not address these aspects of
the case. The provocative and news-
worthy event was an alleged legally
sanctioned stealth taking of another’s
property, especially a taking by a
knowledgeable lawyer who hap-
pened to be working in the courts.

b. The Task Force Proposal

The legislature responded with
passage of a terse bill in 2007. The
Section submitted a memorandum
to the governor urging a veto and
the governor did veto the bill. The
Task Force was then organized and
undertook its promised study of
the law of adverse possession. The
result was a proposed bill, substan-
tially revising article 5 of the RPAPL,
and a Legislative Memorandum in
support. The principal recommenda-
tions were: (1) the objective standard
should be retained and not replaced
with a knowledge standard, and (2)
stealth taking should be prevented by

mandating that acts of adverse pos-
session must be sufficiently open to
give reasonable notice of an adverse
claim. In addition, certain ameliora-
tive changes were made including a
significant change with regard to the
troublesome problem of boundary
line disputes among neighbors, and
the inclusion of the first statutory
definition of adverse possession.

“The Task Force was then
organized and undertook
its promised study of the
law of adverse possession.
The result was a proposed
bill, substantially revising
article 5 of the RPAPL, and
a Legislative Memorandum
In support.”

With respect to state of mind,
the Task Force analyzed whether the
law should prevent a possessor from
acquiring title if the possessor knew
he was not the record or true owner.
Today there is considerable sup-
port, at least with some of the public,
for the proposition that knowledge
should disqualify an adverse pos-
sessor because it smacks of legal
larceny. The difficulty is with crafting
such a statute that does not scuttle
the many continuing beneficial effects
of the doctrine of adverse possession.
There may be some technical defect
or break in the chain of title for any of
several different reasons, e.g., inad-
vertent failure to record a deed lost or
not indexed at the recorder’s office.
Thus there is no good paper chain
back to the sovereign. In such cases
the doctrine will often be protecting
a true owner by making title market-
able, mortgageable and insurable.

Further, a statute that requires
lack of knowledge inevitably places
the burden on the possessor. Often
the possessor would have to prove
the state of mind upon entry of a pre-
decessor in title, perhaps an ancestor,
who is missing or dead. This can eas-
ily frustrate the fundamental goals of
statutes of limitations—eliminating or

minimizing the dispositive effect of
lost and stale evidence, and provid-
ing for repose after reasonable pas-
sage of time. In some cases there may
be no effective statute of limitations
at all and, consequently, loss of the
value of substantial capital improve-
ments made by a possessor or pre-
decessor. In Walling itself, a trial on
the issue of knowledge would have
turned upon credibility and recollec-
tion of witnesses about a 1986 conver-
sation as testified to in 2004. Walling
had sworn that a certain barbed-wire
tree had been pointed out as the
boundary line by the developer-seller.
The Przybylos submitted an affidavit
from the prior owner-developer con-
tradicting Walling and, on that basis,
the lower court vacated the judgment
and ordered a hearing, which never
occurred. If the Wallings had inher-
ited or purchased the property from
someone who had died, there would
likely be no evidence to offer in their
behalf. Indeed, in a given case, a title
could actually turn upon which party
was the more effective or more will-
ing perjurer.

A special case can arise in New
York City and other urban areas. Par-
cels are often assembled for develop-
ment. Frequently there are relatively
small gores or strips between parcels.
The common practice in the title
industry is to insure, either on the
existing facts or with a deed pur-
porting to transfer the gore or strip,
because passage of time will make
the title secure. However, knowledge
exists in these cases and a knowledge
standard would place a cloud over
development.

On balance, the Task Force
believed there would be a greater
loss with a knowledge standard,
especially in routine real property
transactions. It also believed that
there are relatively few cases of a pos-
sessor knowingly taking possession
of a tract owned by another, making
expensive improvements on it, and
hoping to get away with it for the
required 10 years. At any time prior
thereto, the adverse possessor could
be easily discovered, ejected, liable
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for damages for up to six years, and
unable to recover the value of im-
provements made.

The Task Force did see boundary-
line disputes between neighbors as a
special, troublesome, and frequently
occurring problem. These could in-
volve a misplaced fence or shrub, or
routine maintenance across a bound-
ary line. Often these acts involve no
great reliance and expenditures; they
may have originated with predeces-
sors of one or both parties, may well
have been impliedly if not expressly
permissive originally, and can upset
record and survey boundaries over
relatively minor intrusions. The Task
Force proposed a new section 543.
Routine acts of maintenance across
a boundary line would be deemed
permissive as a matter of law and
thus not subject to adverse posses-
sion. Encroachments of removable
fences, shrubbery and the like for up
to twelve inches would be deemed
permissive. The 12-inch distance was
chosen because of the practice of title
companies to insure against such
encroachments, based upon D&B-4 of
the NYSLTA Recommended Practices
(1995). Further, the Monroe County
Contract of Sale provides that a fence
encroachment of less than one foot
shall not be an objection to title.

In Walling, there were various
acts recited in the appellate opinions
although, as indicated above, the suf-
ficiency of the acts was not before the
Court of Appeals or the Appellate Di-
vision. One act recited was an under-
ground pipe and another was place-
ment of a birdhouse on the disputed
strip. These seemed to be singled out
as the basis for the complaint that a
record owner could lose title without
even knowing of an adverse claim.
The Task Force research indicated
that the law was satisfactory with
respect to underground pipes and
the like, and that they were typically
deemed not open and notorious. The
Task Force’s proposed bill added
a definition of adverse possession
that included the familiar open and
notorious requirement. But it went
further and provided that the acts

had to be “sufficiently open to put a
reasonably diligent owner on notice.”
It was felt that this explicit legisla-
tive mandate would underscore the
salutary purpose of the open require-
ment to alert record owners, and
perhaps avoid any potential injustice.
The Task Force believed this would
prevent any taking by stealth because
the adverse possessor’s acts would
have to be sufficient to put the owner
on notice.

“It is believed here that
the statute now enacted
Is unsound in policy, is
self-contradictory, and
raises very difficult if not
insoluble interpretation
Issues.”

c.  The Legislative and N.Y.S.
Land Title Association
Response

The Task Force Memorandum
and Proposed Bill (see Appendix C)
were unanimously approved by both
the Executive Committees of the Real
Property Law Section and the Execu-
tive Committee of the NYSBA. The
bill was introduced along with the
Memorandum in Support and a
Sponsor’s Memorandum. As the
legislative session was nearing its
close, the Task Force was hopeful,
and had some reason to be hopeful,
that the bill would be enacted into
law. At the eleventh hour, however,
NYSLTA indicated that it wished
some amendments. It then got
introduced separately almost all of
the Task Force bill, but with a “rea-
sonable belief” requirement that
undermined a central purpose of the
bill. Under the requirement, title by
adverse possession could not occur
unless the possessor had a “claim of
right,” which was defined to mean
that the adverse possessor must have
had a reasonable basis for the belief
the property belonged to the adverse
possessor, which cut the heart out of
the Task Force proposal. It also
represented a departure from settled
principles of law.?

The NYSLTA opposition was
puzzling. The Task Force believed,
in January of 2008, that NYSLTA had
approved the proposal. Apparently
some within NYSLTA, presumably
the claims people, saw their ver-
sion as an easy vehicle for defeating
adverse-possession claims against
their insureds. But title companies
often rely on statutes of limitation
in general, and adverse possession
in particular, in writing policies in
their office practice and transaction
business. It would be ironic if a new
cottage industry developed of oppor-
tunists who search titles to find some
gap or defect in the chain. The pres-
ent successor to the last record owner
of 50 or more years ago could put
the present possessor to proof of the
state of mind of the original entrant,
or perhaps the possessor’s own state
of mind on a matter that may never
have been considered. The ironic
result could be a new category of
claims and litigation against insureds
and their insurers.

Finally, title policy boiler plate
usually excepts rights of persons in
possession, thus putting the burden
on the purchaser-insured so long as
the title company does not negotiate
away the exception. Apart from the
boundary-line cases where intrusions
can go undetected, it seems a small
burden for a record owner to view the
property at some time for open acts
of possession, improvement or culti-
vation by another. In short, perhaps
the enacted statute may indeed help
defeat some claims but at a consider-
able price, and not on a principled,
but rather on an arbitrary, basis. The
State Bar submitted a Memoran-
dum in Opposition to the amended
bill (Appendix B) but this so-called
amended version became the law. It
is believed here that the statute now
enacted is unsound in policy, is self-
contradictory, and raises very difficult
if not insoluble interpretation issues.

Il. Irresponsible and
Unintelligible Drafting

While the changes the legisla-
ture made to the Task Force proposal
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(primarily the requirement that the
adverse possessor must have a claim
of right) were ill-conceived, the hasty
drafting of the revisions to the Task
Force language made the resulting
legislation virtually unintelligible.
The following is a summary of some
of the interpretative problems the leg-
islature left for the courts to resolve.

a. Claim of Right as Defined in
§ 501(3) Conflicts With the
“With or Without Knowledge”
Language of § 501(1).

The amended law requires in
8§ 501(2) that the adverse possessor
enter with a claim of right, which is
defined in § 501(3) as requiring proof
that the adverse possessor had a
reasonable basis for the belief that it
owned the property in dispute. How-
ever, § 501(1) retains the Task Force
language that defines an adverse pos-
sessor as one who occupies property
“with or without knowledge” of an-
other’s superior rights. It would seem
impossible for an adverse possessor
to have both knowledge of another’s
superior rights and no reasonable
basis to believe that someone had
superior rights.

The two provisions seemingly are
in direct conflict. This places the heart
of the modifications to the Task Force
proposal in doubt. It would seem that
the conflict gives the judge the ability
to go any way he or she wants. We
suspect that the courts may eventu-
ally conclude that a person may be an
adverse possessor without a reason-
able basis for belief it owns the prop-
erty, but without such belief cannot
acquire title even after the running of
the statute of limitations.

b. Definition of “Claim of Right”
Does Not Make Sense.

Although it would seem that
the intention of those who objected
to the Task Force proposal was to
require the adverse possessor to have
a reasonable basis for belief that the
adverse possessor owned the prop-
erty, the definition of “claim of right”
in the enacted legislation doesn’t say
that. Section 501(3) defines “claim

of right” as having a reasonable

basis for the belief that the property
“belongs to the adverse possessor

or property owner, as the case may
be” (emphasis added). The quoted
language literally indicates that an
adverse possessor could meet the
“claim of right” requirement even if
the adverse possessor had a reason-
able basis for belief that the true owner
and not the adverse possessor owned the
property!3

Is “reasonable basis for belief”
an objective or subjective standard,
or both? Stated another way, if the ad-
verse possessor enters knowing that
someone else is the owner of record,
but still has a reasonable basis for
belief of ownership, has the test been
met? For example, a possessor know-
ing who is record owner thinks an
ancestor acquired title previously.

c. Inconsistent Results Due to
Inconsistent Language

(i) Time of testing “claim of
right.” “Claim of right* is tested un-
der 8 511 (adverse possession under
a written instrument) at the time the
adverse possessor or its predecessors
“entered” into possession.* “Claim
of right” is tested under section 521
(adverse possession under a claim not
written) throughout the continued
occupation of the property.® Did the
legislature actually intend that claim
of right should be interpreted differ-
ently depending on whether or not
the adverse possessor entered under
a written instrument? If the statute
is interpreted in accordance with its
plain language, the existence of a
written instrument will determine the
result. For example, where claim of
right is tested on entry, the occupier
who enters without knowledge but
subsequently acquires knowledge
would nevertheless be protected
when the ejectment action is brought.
On the other hand, where claim of
right is tested throughout the period
of adverse possession, the occupier
entering without knowledge of the
owner’s rights but subsequently
acquiring such knowledge could be
ejected.

Furthermore, for claim of right
under a written instrument, § 511
states that the occupant “or those un-
der whom the occupant claims” must
have entered under a claim of right.
Since the disjunctive is employed, if
the predecessor in possession had no
claim of right (i.e., deliberately took
the owner’s property by adverse pos-
session), the current occupant would
still be protected if the current occu-
pant had a reasonable basis for belief
that it owned the property.

(i) Reachback of “claim of
right.” Arelated problem involves
the extent of the reachback of the
claim-of-right requirement. For
adverse possession under a written
instrument, § 511 requires a claim of
right for the occupant and its pre-
decessors at the time of entry, while
for adverse possession not under a
written instrument, 8 521 requires a
claim of right throughout the “actual
continued occupation.” Do these
provisions mean that a claim of right
must be determined for every prede-
cessor in possession, some of whom
may be dead?

With respect to § 511 (adverse
possession under a written instru-
ment), as indicated above, claim of
right is required for the occupant
“or those under whom the occupant
claims.” With respect to § 521 (ad-
verse possession not under written
instrument) claim of right is required
during the “actual continued oc-
cupation of premises,” which seems
to refer to all possessors. At the
Real Property Law Section Summer
Meeting in 2008, Ben Weinstock sug-
gested that one would have to find
a claim of right for those occupying
the premises only over the previ-
ous 10-year period, the statutory
period for adverse possession. The
Weinstock argument makes sense,
and, if successful, would mitigate the
impossible burden that claim of right
for all occupants would place on the
adverse possessor and allow pos-
sessors of property to breathe easy
after 10 years under a claim of right.
However, only future court decisions
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will determine if the argument will
succeed.

d. Other Complexities

(i) Burden of proof for claim of
right. The statute is silent on who
has the burden of proof as to claim
of right. If the adverse possessor is
bringing a quiet title action, it would
seem that the adverse possessor
should have the burden of showing
that there was a reasonable basis for
belief that it owned the property.
On the other hand, in the normal
situation it would be the owner who
brings an action in ejectment against
the adverse possessor. The adverse
possessor still has the burden of proof
but might then defend claiming that
the owner is time barred by the stat-
ute of limitations. However, under §
501(3), the adverse possessor is not
required to establish claim of right if
the owner of the real property cannot
be ascertained in the land records and
located by reasonable means. This
was apparently intended to deal with
the gores and strips problem men-
tioned above, but the statute is not
limited to such situations.

(i) Vague language. The Task
Force proposal contained some inno-
vative approaches to avoid litigation
among homeowners. Among these
were provisions that would exclude
as grounds for adverse possession the
mowing of lawns and other acts of
routine maintenance. In addition, dis-
crepancies caused by fences, hedges
and shrubbery within one foot of the
property line were excluded. The one
foot limitation was certainly nego-
tiable. However, as changed by the
legislation, the exclusion, somewhat
modified, was limited to de minimis
encroachments. No definition of de
minimis is provided. Thus, the statu-
tory language will most probably
raise litigable issues of fact, and it
could be interpreted differently by
judges throughout the state.

(1ii) Unexplained deletions. One
of the essentials of adverse possession
in the New York statute has tradition-
ally been that the property has been
“usually cultivated or improved.”®
The Task Force proposal, in order

to deter stealth taking of property,
added that acts of adverse possession
would have to be sufficiently open to
put a reasonably diligent owner on
notice. When the Task Force proposal
was revised by the legislature, the
reference to cultivation and improve-
ment was deleted without explana-
tion. We understand that the deletion
was a compromise between those
who wanted to delete “cultivation”
and those who wanted to retain both
“cultivation” and “improvement.”

“Our examination of the
new adverse possession
law in New York reveals
that it is unsound in policy,
raises very troublesome
questions of interpretation,
and should be revisited
and revised by reasonable
people acting in the best
interest of the State of
New York and its citizens.”

Perhaps both cultivation and im-
provement are surplusage in light of
the Task Force language that all acts
will be tested on whether they would
put a reasonably diligent owner on
notice. However, the deletion with-
out explanation raises concern that
certain types of traditional cultivation
might not pass muster as a sufficient
basis for adverse possession.

(iv) To what does the law apply?
Section 9 provides that the act shall
take effect immediately, “and shall
apply to claims filed on or after such
effective date.” Does the law ap-
ply only to actions in ejectment, or
quiet title actions instituted after the
effective date? Suppose a person has
occupied property pursuant to the
unamended statute for the period of
the statute of limitations, thus giving
the adverse possessor title. Can the
adverse possessor be ejected after
the statute has been amended on the
ground that the possessor did not
have a claim of right during the statu-
tory period? If so, would this consti-
tute a retroactive taking of property?

In any case, the effective date can eas-
ily become another source of trouble-
some litigation.

I1l. Conclusion

Our examination of the new
adverse possession law in New York
reveals that it is unsound in policy,
raises very troublesome questions of
interpretation, and should be revis-
ited and revised by reasonable people
acting in the best interest of the State
of New York and its citizens.

Endnotes

1. Walling v. Przybylo, 7 N.Y.3d 228 (2006).

2. See Brand v. Prince, 35 N.Y.2d 634 (1974)
where the Court of Appeals stated:
“Reduced to its essentials, [adverse
possession] means nothing more than
that there must be possession in fact
of a type that would give the owner a
cause of action in ejectment against the
occupier throughout the prescriptive
period.” (citing 3 American Law of
Property, § 15.3).

3. This drafting problem was raised before
the Governor signed the legislation. The
reaction was that there was no problem
because of the words “as the case may
be.” This explanation appears to make as
much sense as the language itself.

4. Section 511 states: “Where the occupant
or those under whom the occupant
claims entered into the possession of the
premises under claim of right. . . .”

5. Section 521 states: “Where there has
been actual and continued occupation of
premises under a claim of right. . . .”

6. This was contained in section 512 as one
of the essentials to adverse possession
under a written instrument and in section
521 not under a written instrument.
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Appendix A
LAWS OF NEW YORK, 2008

CHAPTER 269

[EXPLANATION—Matter in italics is new; matter in brackets [-] is old law to be omitted.]

AN ACT to amend the real property actions and proceedings law, in relation to adverse possession
Became a law July 7, 2008, with the approval of the Governor. Passed by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assembly, do enact as follows:

Section 1. Section 501 of the real property actions and proceedings law, as added by chapter 312 of the laws of 1962, is
amended to read as follows:

1. Adverse possessor. A person or entity is an “adverse possessor” of real property when the person or entity occupies real

property of another person or entity with or without knowledge of the other’s superior ownership rights, in a manner
that would give the owner a cause of action for ejectment.

2. Acquisition of title. An adverse possessor gains title to the occupied real property upon the expiration of the statute of
limitations for an action to recover real property pursuant to subdivision (a) of section two hundred twelve of the civil

practice law and rules, provided that the occupancy, as described in sections five hundred twelve and five hundred twen-
ty-two of this article, has been adverse, under claim of right, open and notorious, continuous, exclusive, and actual.

3. Claim of right. A claim of right means a reasonable basis for the belief that the property belongs to the adverse possess-
or or property owner, as the case may be. Notwithstanding any other provision of this article, claim of right shall not be
required if the owner or owners of the real property throughout the statutory period cannot be ascertained in the records
of the county clerk, or the register of the county, of the county where such real property is situated, and located by reason-
able means.

§ 2. Section 511 of the real property actions and proceedings law, as added by chapter 312 of the laws of 1962, is amended
to read as follows:

8 511. Adverse possession under written instrument or judgment. Where the occupant or those under whom [ke] the
occupant claims entered into the possession of the premises under claim of [title] right, exclusive of any other right,
founding the claim upon a written instrument, as being a conveyance of the premises in question, or upon the decree or
judgment of a competent court, and there has been a continued occupation and possession of the premises included in the
instrument, decree or judgment, or of some part thereof, for ten years, under the same claim, the premises so included are
deemed to have been held adversely; except that when they consist of a tract divided into lots, the possession of one lot is
not deemed a possession of any other lot.

8§ 3. Section 512 of the real property actions and proceedings law, as added by chapter 312 of the laws of 1962, is amended
to read as follows:

8 512. Essentials of adverse possession under written instrument or judgment. For the purpose of constituting an adverse
possession [by-a-persen-claiminga-title], founded upon a written instrument or a judgment or decree, land is deemed to
have been possessed and occupied in [either] any of the following cases:

1. Where [ithas-been-usualy-cultivated-or-improved] there has been acts sufficiently open to put a reasonably diligent
owner on notice.

2. Where it has been protected by a substantial [tretosure] enclosure, except as provided in subdivision one of section
five hundred forty-three of this article.

3. Where, although not [inctesed] enclosed, it has been used for the supply of fuel or of fencing timber, either for the pur-
poses of husbandry or for the ordinary use of the occupant. Where a known farm or a single lot has been partly improved,
the portion of the farm or lot that has been left not cleared or not [iretosed] enclosed, according to the usual course and
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custom of the adjoining country, is deemed to have been occupied for the same length of time as the part improved and
cultivated.

8 4. Section 521 of the real property actions and proceedings law, as amended by chapter 116 of the laws of 1965, is amend-
ed to read as follows:

8 521. Adverse possession [trder-claim-oftitte-netwritten] not underwritten instrument or judgment. Where there has
been an actual continued occupation of premises under a claim of [title] right, exclusive of any other right, but not found-
ed upon a written instrument or a judgment or decree, the premises so actually occupied, and no others, are deemed to
have been held adversely.

8 5. Section 522 of the real property actions and proceedings law, as added by chapter 312 of the laws of 1962, is amended
to read as follows:

§ 522. Essentials of adverse possession [thderctaim-of titlenotwritten] not under written instrument or judgment. For
the purpose of constituting an adverse possession [by-aperson-clatming-titte] not founded upon a written instrument or
a judgment or decree, land is deemed to have been possessed and occupied in either of the following cases, and no others:

1. Where [ithasbeenusualtycuttivated-orimproved] there have been acts sufficiently open to put a reasonably dili-
gent owner on notice.

2. Where it has been protected by a substantial [inretosure] enclosure, except as provided in subdivision one of section
five hundred forty-three of this article.

8 6. Section 531 of the real property actions and proceedings law, as amended by chapter 375 of the laws of 1975, is amend-
ed to read as follows:

8 531. Adverse possession, how affected by relation of landlord and tenant. Where the relation of landlord and tenant has
existed [between-anypersens], the possession of the tenant is deemed the possession of the landlord until the expiration
of ten years after the termination of the tenancy; or, where there has been no written lease, until the expiration of ten years
after the last payment of rent; notwithstanding that the tenant has acquired another title or has claimed to hold adversely
to his landlord. But this presumption shall cease after the periods prescribed in this section and such tenant may then
commence to hold adversely to his landlord.

8 7. Section 541 of the real property actions and proceedings law, as amended by chapter 375 of the laws of 1975, is amend-
ed to read as follows:

8 541. Adverse possession, how affected by relation of tenants in common. Where the relation of tenants in common has
existed [between-anypersens], the occupancy of one tenant, personally or by his servant or by his tenant, is deemed to
have been the possession of the other, notwithstanding that the tenant so occupying the premises has acquired another
title or has claimed to hold adversely to the other. But this presumption shall cease after the expiration of ten years of con-
tinuous exclusive occupancy by such tenant, personally or by his servant or by his tenant, or immediately upon an ouster
by one tenant of the other and such occupying tenant may then commence to hold adversely to his cotenant.

8 8. The real property actions and proceedings law is amended by adding a new section 543 to read as follows:

§ 543. Adverse possession; how affected by acts across a boundary line. 1. Notwithstanding any other provision of this
article, the existence of de minimus non-structural encroachments including, but not limited to, fences, hedges, shrub-
bery, plantings, sheds and non-structural walls, shall be deemed to be permissive and non-adverse.

2. Notwithstanding any other provision of this article, the acts of lawn mowing or similar maintenance across the
boundary line of an adjoining landowner’s property shall be deemed permissive and non-adverse.

8 9. This act shall take effect immediately, and shall apply to claims filed on or after such effective date.
The Legislature of the STATE OF NEW YORK ss:

Pursuant to the authority vested in us by section 70-b of the Public Officers Law, we hereby jointly certify that this slip
copy of this session law was printed under our direction and, in accordance with such section, is entitled to be read into
evidence.

JOSEPH L. BRUNO SHELDON SILVER
Temporary President of the Senate Speaker of the Assembly
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Appendix B
Memorandum in Opposition

RPLS #XX July 1, 2008
S.7915-C By: Senator Little
A.11574-A By: M of A Gordon
Senate Committee: Judiciary
Assembly Committee: Judiciary
Effective Date: Immediately

AN ACT to amend the real property actions and proceedings law, in relation to adverse possession

LAW AND SECTIONS REFERRED TO: Sections 501, 511, 512, 521, 522, 531, 541 and 543 of the Real Property Actions
and Proceedings Law.

THE REAL PROPERTY LAW SECTION OPPOSES THIS LEGISLATION

1. This bill contains the same disabilities that caused the Governor in message No. 153 of 2007 to veto S. 5364-A/
A.9156 last year.

By requiring proof that the adverse possessor had a reasonable basis for believing the property belongs to the adverse
possessor, the bill would, like the knowledge requirement of S. 5364-A of 2007, shift “the focus . . . from the owner’s notice
that the property is being occupied by someone else, to the possessor’s knowledge that a third party may have an owner-
ship interest in the property.”?

The change from belief in S.5364-A of 2007 to “reasonable basis for belief” in the current bill makes no substantive
change to allieviate the unreasonable burden on the possessor. Indeed, the possessor will still have to prove that he or she,
or the persons under whom they claim believed it was their property, and in addition, prove that there was a reasonable
basis for such belief. Thus, even where it is clear that the adverse possessor sincerely believed the property belonged to
him or her, the possessor could lose the property if a court found that the belief by the possessor or those under whom the
possessor claims, was not reasonable. What is a reasonable basis for belief is so indefinite that it would permit courts to
reach different conclusions based on similar fact situations. As a result homeowners would be deprived of certainty that
their property and their improvements will not be taken from them by persons claiming to be the “true owner.”

Under this legislation, homeowners who may have purchased and openly occupied property for many years may be
called upon to prove that they or those under whom they claim entered the property with a reasonable basis for belief that
the property belonged to them, thus requiring knowledge of conversations that may have occurred decades before, or to
find other witnesses to dispute claims “after memories have faded, or indeed long after they have passed away.”? In ad-
dition this legislation contains significant drafting ambiguities and raises important issues concerning the ability of New
Yorkers to own and convey real property.

This legislation, like last year’s bill, was obviously sincerely introduced to remedy a perception that existing law
sanctioned or encouraged willful and stealth takings of others’ property. Unfortunately, the legislation, if it should become
law, will have significant adverse consequences for real estate ownership in New York.

2. The perceived inequity in present law that led to the introduction of this legislation would have been remedied
by S. 7915 (unamended), proposed by the New York State Bar Association after a thorough study by its Task Force on
Adverse Possession.

The New York State Bar Association’s Real Property Law Section established a Task Force on Adverse Possession,
charged with the task of proposing language that would deal effectively with the perception (which gave rise to the
vetoed proposal) that the present law enabled a person to acquire another’s property through stealth. After many months
of deliberation and study, the Task Force’s conclusions were unanimously approved by the Executive Committee of the
New York State Bar Association and resulted in the introduction of S. 7915 (unamended). Under this proposal, acquisition
of property by adverse possessors without a reasonable belief the property belonged to the acquirer was made so uneco-
nomic as to render any attempt of acquisition by stealth extremely remote if not highly irrational.

S. 7915 (unamended) would have accomplished this by limiting acquisition by adverse possession to situations where
the adverse possessor’s actions were “sufficiently open to put a reasonably diligent owner on notice.” Under this specific
statutory direction to the courts, the “willful”” adverse possessor would have been required to expend funds and effort
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sufficient to alert the owner that someone was on the property, in the vain hope, over a ten year period, that he or she
would not be ejected, while risking extensive damage liability and loss of all improvements. S. 7915 (unamended) would
have had none of the adverse consequences of the legislation now before the Governor, and would have protected the in-
nocent homeowner whether that person is the “true owner” or the one who acquired defective title. Attached is a copy of
the New York State Bar Association’s memorandum in support of S.7915 (unamended), which explains how the proposal
would have worked in greater detail and why any attempt to require an analysis of the mind of the adverse possessor
would create severe problems of the people of New York.

3. The legislation before the Governor contains numerous inconsistencies, ambiguities and confusing changes that
will result in extensive litigation.

In addition to the basic problem of looking to the mind rather than the actions of the adverse possessor discussed
above, the bill that passed the legislature represented a hurried attempt at compromise that resulted in numerous drafting
problems that will only increase litigation and costs. For example:

(a) The definition of claim of right is unclear in that it requires a reasonable basis for the belief that the property
belongs to the adverse possessor or the property owner. While apparently not intended, the language indicates that an
adverse possessor would have a claim of right if the true owner had a reasonable basis for belief that he or she was the
true owner. This makes no sense and will only lead to increased litigation.

(b). The words “usually cultivated and improved,” long a part of New York’s adverse possession law and also a part
of the concept of possession from the beginnings of Anglo-American jurisprudence, have disappeared from the legislation
without any explanation or justification, leaving only the requirement proposed by the New York State Bar Association
in S. 7915 (unamended) relating to the acts of the adverse possessor and intended as a limitation on the words “usually
cultivated and improved.” There is no indication as to why those words were removed and it is not clear how the courts
will interpret that deletion in the litigation that will surely follow.

(c). “Claim of right” is tested under Section 511 for adverse possession under a written instrument at the time the
adverse possessor or its predecessors entered into possession. Under Section 521 “claim of right” for possession not under
a written instrument is tested throughout the “actual continued occupation” of the property. Similarly, “claim of right”
by those under whom the occupant claims is provided in Section 511 but not in Section 521. Extensive litigation will be
required as parties try to resolve these issues.

(d) Section 543 deems certain de minimis non-structural encroachments, including fences, to be permissive. It is un-
clear what de minimis means. One court might find that a one foot encroachment is not de minimis while another may find
two feet to be de minimis. The de minimis language replaced the suggested 12 inch permissive requirement in the New York
State Bar Association bill. While 12 inches is certainly open to negotiation, the use of de minimis creates confusion and
uncertainty and will lead to litigation in very many encroachment situations.

() We note that the reference to knowledge in section 501(1) is inconsistent with the insertion of claim of right in
Section 501(3). We do not know how the courts will handle this conflict, but are certain that there will be extensive and
conflicting decisions as a result of the litigation that will follow.

RECOMMENDATION

The New York State Bar Association Real Property Law Section respectfully requests that the Governor veto this hast-
ily negotiated legislation and urges all parties in interest to sit down and draft an acceptable statute that would protect the
interests of all the people of New York.

Endnotes

1. See Veto Message No. 153. The veto message went on to conclude that this shift of focus “adds an element for measuring this statute of limitations
that will often be unknown and unknowable to a true owner.” The message also states: “In many instances, an invidivual who purchased property
in good faith may believe that he or she is the rightful owner of the property, and may openly occupy and improve the property for many years.
As a result, it is appropriate to place time limits on the ability of others to claim that they are the ‘true’ owner of the property. Indeed, given the
frequency with which property is sold and transferred, the imposition of strict time limits on the ability of owners to seek to eject possessors of
property is the only way to give homeowners throughout New York State the comfort of knowing that their homes cannot be taken away from
them....”

2. Id.

Memorandum Prepared by: Prof. Robert M. Zinman
Section Chair: Peter V. Coffey, Esq.
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Appendix C
Memorandum in Support of Legislation

(X) Memo on original draft of bill

() Memo on amended bill

BILL NUMBER: Assembly Senate

SPONSORS: Member(s) of Assembly:
Senators:

TITLE OF BILL:

An Act to amend Article 5 of the Real Property Actions and Proceedings Law relating to Adverse Possession.

PURPOSE OR GENERAL IDEA OF BILL:
1. Need for Revision

The New York Court of Appeals in Walling v. Przyblo, 7 N.Y. 3d 228 (2006) held that an adverse possessor’s state of
mind did not affect the running of the ten year statute of limitations for ejectment from real property. While the opin-
ion correctly articulated the law of New York, the decision was perceived by some as unfairly permitting a possessor to
take property of an unsuspecting owner (the actual acts of ownership in the Walling case were not before the Court of
Appeals).

As a result of this concern, the New York legislature enacted S.5364-A, A.9156, designed to protect the property owner.
The approach taken by the legislature would have overturned Walling to prevent acquisition of title by adverse possession
unless proof were shown that the possessor or predecessor possessor (who may no longer be alive) had no knowledge
that the property belonged to someone else. While well intentioned, the approach taken would have placed an impossible
burden on the possessor of property, and would virtually have eliminated a statute of limitations for actions of ejectment
from real property in New York, placing a cloud on real estate titles in this state.

Our Section submitted a letter to the Governor urging veto of the legislation and pointing out that Chairman Holtz-
schue had appointed a Task Force on Adverse Possession to review the law and recommend changes that would prevent
unsuspecting property owners from losing their property while preserving the essentials of adverse possession law in
New York. In his veto message, Governor Spitzer referred to the establishment of this Task Force and its mission. The at-
tached proposed amendments are the result of the work of the Task Force.

2. Thrust of the Proposed Legislation

The mission of the Task Force was to preserve the viability of adverse possession law in New York while protecting
the innocent landowner from stealth takings of his property. The approach of the proposed legislation was to look to the
acts, rather than the mindset of the adverse possessor, and permit the statute of limitations to run only when the adverse
possessor’s acts were sufficiently open throughout the ten year statutory period so as to put a reasonably prudent owner
on notice.

The changes also provide that minor property discrepancies of less than one foot would be deemed permissive for ten
years before the statute of limitations would begin to run, and that mere mowing of lawns would be considered permis-
sive without limitation on time.

The existing section 501, which was difficult to understand and largely meaningless, was deleted and in its place the
Task Force inserted a definition of “adverse possession” that would reflect the virtually continuous line of authority in this
state and avoid future misinterpretations of those lines of authority.

Other technical changes made by the Task Force included elimination of the word “under claim of title exclusive of
any other right” where they appear as being a source of controversy and confusion under existing law. Each change pro-
posed by the Task Force is analyzed in the comments that follow each section of the amended law.
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3.  Recommendation.

The Task Force on Adverse Possession respectfully recommends that the Executive Committee approve this Report
at its December 7, 2007 meeting for submission to the Executive Committee of the New York State Bar Association at its
January meeting.

SUMMARY OF SPECIFIC PROVISIONS:

NEW YORK REAL PROPERTY ACTIONS AND
PROCEEDINGS LAW ARTICLE 5
ADVERSE POSSESSION

8 501 [Action after entry.] Adverse Possession Defined.

[An entry upon real property is not sufficient or valid as a claim unless an action is commenced thereupon within one
year after the making thereof and within ten years after the time when the right to make it descended or accrued.]

a) Adverse Possessor. A person is an “adverse possessor” of real property when the person occupies real prop-
erty of another with or without knowledge of the other person’s superior ownership rights, in a manner that
would give the owner a cause of action for ejectment.

(b) Acquisition of Title. An adverse possessor gains title to the occupied real property upon the expiration of
the statute of limitations for ejectment from real property as specified in N.Y.C.P.L.R. sections 211 and 212,
provided that the occupancy, as described in sections 512 and 522 of this Article has been adverse, open and
notorious, continuous, exclusive and actual.

8 511 Adverse possession under written instrument or judgment.

Where the occupant or those under whom he claims entered into the possession of the premises [under claim of title,
exclusive of any other right], founding the claim upon a written instrument, as being a conveyance of the premises in
guestion, or upon the decree or judgment of a competent court, and there has been a continued occupation and posses-
sion of the premises included in the instrument, decree or judgment, or of some part thereof, for ten years, under the same
claim, the premises so included are deemed to have been held adversely; except that when they consist of a tract divided
into lots, the possession of one lot is not deemed a possession of any other lot.

8 512 Essentials of adverse possession under written instrument or judgment.

For the purpose of constituting an adverse possession by a person claiming a title founded upon a written instrument
or judgment or decree, land is deemed to have been possessed and occupied in [either] any of the following cases:

1. Where it has been usually cultivated or improved, by acts sufficiently open to put a reasonably diligent owner on
notice.

2. Where it has been protected by a substantial [ilenclosure.

3. Where, although not inclosed, it has been used for the supply of fuel or of fencing timber, either for the purposes of
husbandry or for the ordinary use of the occupant.

Where a known farm or a single lot has been partly improved, the portion of the farm or lot that has been left not
cleared or not inclosed, according to the usual course and custom of the adjoining country, is deemed to have been occu-
pied for the same length of time as the part improved and cultivated.

8 521 Adverse possession [under claim of title not written.] not under written instrument or judgment.

Where there has been an actual continued occupation of premises, [under a claim of title, exclusive of any other right],
but not founded upon a written instrument or judgment or decree, the premises so actually occupied, and no others, are
deemed to have been held adversely.

§ 522 Essentials of adverse possession [under claim of title not written.] not under written instrument or judgment.
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For the purpose of constituting an adverse possession by a person claiming title not founded upon a written instru-
ment or a judgment or decree, land is deemed to have been possessed and occupied in either of the following cases: [and
no others]

1. Where it has been usually cultivated or improved, by acts sufficiently open to put a reasonably diligent owner on
notice.

2. Where it has been protected by a substantial [ilenclosure.
8 531 Adverse possession, how affected by relation of landlord and tenant.

Where the relation of landlord and tenant has existed between any persons the possession of the tenant is deemed
the possession of the landlord until the expiration of ten years after the termination of the tenancy; or, where there has
been no written lease, until the expiration often years after the last payment of rent; notwithstanding that the tenant has
acquired another title or has claimed to hold adversely to his landlord. But this presumption shall cease after the period
prescribed in this section and such tenant may then commence to hold adversely to his landlord.

8§ 541 Adverse possession, how affected by relation of tenants in common.

Where the relation of tenants in common has existed between any persons, the occupancy of one tenant, personally or
by his servant or by his tenant, is deemed to have been the possession of the other, notwithstanding that the tenant so oc-
cupying the premises has acquired another title or has claimed to hold adversely to the other. But this presumption shall
cease after the expiration of ten years of continuous exclusive occupancy by such tenant, personally or by his servant or
by his tenant, or immediately upon an ouster by one tenant of the other and such occupying tenant may then commence
to hold adversely to his cotenant.

8 543 Adverse Possession, how affected by acts across a boundary line.

(a) Placement of non-permanent enclosures including fences, shrubbery, plantings, and similar additions no
more than twelve inches into an adjoining landowner’s property shall be deemed permissive. But this pre-
sumption shall cease after the expiration of ten years at which time the ten year period of limitations shall
begin to run, or after an assertion of title communicated to the adjoining landowner, whichever is earlier.

(b) Acts of lawn mowing or similar maintenance for short distances across a boundary line and onto an adjoin-
ing landowner’s property shall be deemed permissive.

Summary of Statutory Changes

Section 501 is new and constitutes a definition of adverse possession. Paragraph (a) embodies the well-settled view
that the subjective state of mind of the adverse possessor is immaterial. Rather the focus is upon the acts of the adverse
possessor. Paragraph (b) restates the familiar requirements that, in addition to being adverse, the possession must be open
and notorious, continuous, exclusive, and actual. The word “hostile” is not used because, properly understood, it is syn-
onymous with adverse. However, it has occasionally been used in the past for holding that possession under a good faith
mistake is not adverse.

The phrase “claim of title,” has been deleted where it appeared in the statutes, i.e., text of § 511, title and text of § 521,
and title of § 522. It has at times been erroneously relied upon by some courts, which also add the phrase “claim of right,”
as a basis for inquiring into the subjective state of mind of the adverse possessor.

Sections 512 and 522 list usual cultivation or improvement among the essentials of adverse possession. The phrase
“by acts sufficiently open to put a reasonably diligent owner on notice” has been added to cultivation and improvement
to emphasize the importance of opportunity for awareness on the part of the putative true owner.

Section 543 in entirely new. It tracks 8 541 which addresses adverse possession as between or among tenants in com-
mon. Relatively minor intrusions on a neighbor’s property, by fences, shrubbery and the like, and in routine mowing,
arise quite frequently. Neither party may be aware of the true boundary line. Paragraph (a) would cause certain intrusions
of twelve inches or less to be deemed permissive for ten years, and thus require twenty years of occupation in most cases.
Paragraph (b) establishes a rule that mowing or similar acts for short distances across a boundary line are permissive.

The former § 501 has been deleted in its entirety because it has proved inscrutable and not meaningful. In § 512, “ei-
ther of the following cases,” followed by three cases, was ungrammatical and replaced with “any” of the following cases.
In 88 512 and 522 “enclosure” was substituted for “inclosure,” which seemed somewhat archaic.
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JUSTIFICATION:

A new 8 501 defines adverse possession. This formulation states the objective standard and rejects the subjective state
of mind approach. The statutory definition would reinforce the settled law as it was, prior to Van Valkenburgh v. Lutz, 304
N.Y. 95 (1952), and reaffirmed in Walling. As early as 1840, the Court of Appeals held that mere knowledge that another
holds title will not defeat an adverse possessor’s claim. Humbert v. Trinity Church, 24 WEND. 587 (1840). IN Belotti v. Bick-
hardt, 228 N.Y. 296, 302 (1920), the court stated that adverse possession, even when held by mistake, can ripen into title. In
Ramapo Mfg. Co. v. Mapes, 216 N.Y. 362, 370-371 (1915), the court stated that “the bona fides of the claim of the occupant is
not essential and it will not excuse the negligence of the owner in forbearing to bring his action until after the time in the
Statute of Limitations shall have run against him to show that the defendant knew all along that he was in the wrong.” We
would have an unbroken line of authority from the earlier precedents were it not for Van Valkenburgh. In two conclusory
sentences, without analysis or citation of authority, the court implicated the subjective state of mind. The court, in the
course of holding against the possessor, stated that Lutz knew the small shed was not on his land, and that he thought the
garage was entirely on his own land. Van Valkenburgh was a 4-3 decision with the unruly and unusual fact of an adverse
possession claimant who had previously obtained a judgment establishing a prescriptive easement (a right to use some-
one else’s land) over the very land as to which he was now claiming title and ownership. Additionally, the acts in question
arguably did not constitute cultivation, improvement, or an enclosure.

In Walling the Court referred to the statement in Van Valkenburgh about knowledge as “perhaps mistaken dictum”
that did not change the law. 7 N.Y.3d at 233. See also West v. Tilley, 33 A.D.2d 228 (4th Dep’t 1970) (Van Valkenburgh
deemed distinguishable).

There are several reasons in support of the objective standard, apart from the fact that it has been the settled law in
New York for more than a century and one-half. First, any requirement that the possessor must prove that he, and those
under whom he claims, entered without knowledge that another had title would undermine the functioning of the statute
of limitations. These statutes eliminate or minimize the dispositive impact of stale and lost evidence in litigation. They
also provide for repose after a sufficiently long period of time. If the subjective state of mind were material in adverse pos-
session cases, often it would be the mind-set of some ancestor or predecessor who was deceased or missing. There would
be no effective period of limitations in many cases.

The reasoning above is underscored by the fact that very often the doctrine of adverse possession promotes the inter-
est of a true owner. There may be some technical defect in the chain of title such that there is no unbroken chain back to
the sovereign. Perhaps a deed was lost or not indexed at the recorder’s office. Perhaps it was not offered for recording.
There could have been an installment sale but no deed was obtained when the last installment was paid. In these and
other cases the putative adverse possessor is in fact the true owner; there is no bona fide thirty party claimant. The issue
here will most often arise in office practice, i.e., whether the apparent owner has a marketable title and is able to sell his
property. Thus it is the doctrine of adverse possession that enables a buyer to purchase, a lender to finance, and a title
company to insure the interest of both. The objective standard of adverse possession also enables parties, especially in
urban areas, to market and develop commercial property even though there may be an unusually small “gore” or strip
between assembled parcels.

The doctrine also gives legal sanction to long-settled boundaries and the reasonable expectations of persons who
may have improved property over a period of time. In that regard, a possessor or the possessor’s predecessor may have
expended substantial money and effort in making capital improvements. If a statute of limitations has not and cannot run
in favor of the improver, he can be ejected and will have no restitution claim against the “true owner” who will now be
unjustly enriched. See, e.g., Miceli v. Riley, 79 A.D.2d 165, 436 N.Y.S.2d 72 (2d Dep’t 1981).

Governor Spitzer, in his Veto Message—No. 153 referenced above in the Purpose of the Bill, indicated that “adverse
possession is an essential mechanism for resolving disputes regarding title to property.” He noted that a homeowner
could be sued by a third party who claims to be a “true owner” and who asserts that the homeowner, or a predecessor,
was told or knew of the claim many years earlier. The homeowner would have to recall or find witnesses to such a con-
versation after memories faded or witnesses had died. In West v. Tilley, supra, the lower court judgment in the ejectment
action was entered in 1969 in favor of Mrs. Tilley, the adverse possession claimant. A critical fact was the construction of
a breakwater wall in 1925 by Mrs. Tilley’s father, apparently deceased at the time of the litigation. It would have been an
impossible burden for Mrs. Tilley to establish her father’s subjective state of mind more than forty years earlier.

Walling itself is pertinent in this regard. Plaintiff Walling claimed title to a long triangular wedge used as his north-
erly side yard. He testified that he had been told that a certain barb-wired tree that formed the northwestery point of the
triangle was his boundary point. After the lower court granted his motion for summary judgment, the defendants moved
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to renew. They relied upon a new affidavit from the predecessor in title of both parties, a Mr. Maine, who had been on
extended vacation in New Mexico. Maine’s affidavit contradicted Walling’s testimony about the tree being pointed out
to him. The lower court then amended its earlier order and held that there was a disputed and material issue of fact as to
whether Walling knew he did not have title to the disputed strip when he entered. (Respondents’ Brief and Appendix in
the Appellate Division.) Thus, the title could have turned upon credibility and recollection of witnesses about a 1986 con-
versation as testified to in 2004. If Walling had transferred title at any time in that span, his testimony may not have been
available at all. The factual dispute was never resolved because the only issue in the Appellate Division and in the Court
of Appeals was whether such knowledge on the part of an adverse possessor is material.

A true owner’s burden will ordinarily be easily met. A purchaser routinely inspects property before buying. Indeed,
failure to do so may subject a purchaser to unrecorded claims because of the familiar doctrine of inquiry notice. Further,
there will generally be a survey, often updated, and a title report showing survey exceptions. Finally, the ten year period is
longer than any other limitations period, including those of many other states.

For all the above reasons, the well-settled rule, that the subjective state of mind is immaterial, is sound and also in
accord with the great majority rule in the United States. Nonetheless, there is a particular category of cases involving rela-
tively minor intrusions on a neighbor’s property by a fence, shrubbery, or the like that is troublesome. One or both parties
may be unaware of the true boundary line; they may have expressly or impliedly assented to the structure on the assump-
tion that it is on the boundary line. A subsequent claim of title can easily result in contentious neighbors warring over a
strip that title companies would consider de minimis. Therefore, a new § 543, which tracks § 541 dealing with tenants in
common, is included. It would deem such intrusions of twelve inches or fewer as permissive for ten years, thus requiring
twenty years of possession unless there had been an express assertion of title communicated to the owner. This was the
interpretation of § 541 in Myers v. Bartholomew, 91 N.Y.2d 630, 674 N.Y.S.2d 259 (1998). For similar reasons, the new section
would also deem routine acts of mowing and similar maintenance to be permissive. Such acts are usually sporadic rather
than continuous in any event, but the new provision could alleviate the concern of a neighbor about any need for legal
action.

As indicated above, the only issue before the Appellate Division and the Court of Appeals was whether Plaintiff-Ap-
pellant Walling’s possible knowledge was material. Whether the acts were sufficient to constitute cultivation or improve-
ment as a matter of law, and thus justify summary judgment, was not before either court because the defendants did not
cross appeal. But various acts were recited in the two appellate opinions. The acts included clearing a hay field; bulldoz-
ing and depositing fill and topsoil; digging a trench and installing PVC pipe to carry water from plaintiff’s property to
and under the disputed parcel; an underground dog wire fence; mowing, grading, raking, planting, and watering the
grassy area, none of which was done by defendants; placing a birdhouse on a 10 foot pole; and installing an underground
pipe that surfaced in a swale. The judgment found title in Walling only to “the improved portion of the parcel” and not
the wooded area. Nonetheless, some of the recited acts, e.g., the underground pipe, have raised concern about whether an
owner could lose title without opportunity to know of the possession.

With respect to underground pipes, sewers, etc., the leading case is still Treadwell v. Inslee, 120 N.Y. 458 (1890), decided
over a century ago. The court held that an underground sewer did not give rise to a prescriptive right because the owner
must know, or the adverse use must be so visible open and notorious that knowledge of such use will be presumed. In
Albany Garage Co. v. Munson, 218 A.D. 240, 218 N.Y. Supp. 78 (3d Dep’t 1926) the owner discovered an underground sewer
when excavating its property. The court held that there was no knowledge by the owner and no basis for charging the
owner with knowledge citing Treadwell. In Town of Irondequoit v. Fischer, 267 A.D.2d 1016, 701 N.Y.S.2d 548 (4th Dep’t 1999)
again the court held that an underground sewer was not open and notorious, citing Treadwell. Recently, in City of Kingston
v. Knaust, 287 A.D.2d 57, 733 N.Y.S.2d 771 (3d Dep’t 2001) the court found use of underground caves not to be open and
notorious. In Carr v. Fleming, 122 A.D.2d 540, 504 N.Y.S.2d 904 (4th Dep’t 1986), the court cited Treadwell and held that the
existence of a manhole cover, on the ground above a sewer system, created at best an issue of fact as to whether it imputed
knowledge to the owner.

There are two other pertinent cases. In Panzica v. Galasso, 285 A.D. 859, 136 N.Y.S.2d 554 (4th Dep’t 1955) tenants of the
claimant caused their automobiles’ front and rear wheels to cross onto the owner’s driveway. The court held that such use
was of a limited nature and not open and notorious. In Stupnicki v. Southern New York Fish & Gone Ass’n. Inc., 41 M2d 266,
244 N.Y.S.2d 558 (1962), occasional walking over a road and night use for hunting were sporadic uses and not open and
notorious.
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It seems clear that we have a continuous line of authority that underground pipes and sewers, as well as sporadic
acts, are not open and notorious. Consequently, there is nothing wrong with existing law. Nonetheless, the bill would
amend the standard of cultivation or improvement. It adds the requirement that the acts be “sufficiently open to put a
reasonably diligent owner on notice.” This phrase added to §§ 512 and 522 is consistent with existing law but would un-
derscore the importance of the “open and notorious” requirement in insuring that an owner have opportunity to know of
the adverse possession.

Finally, the new § 501, defining adverse possession, would replace the prior section, which would be repealed. The
latter enigmatic section speaks of the necessity for an action in ejectment within one year of an entry, but also within ten
years of the accrual of the original cause of action. It is very clear law that an actual retaking of possession by a true owner
will interrupt the running of the statute. Any new and subsequent possession by the adverse claimant will merely cause
the statute to start anew. However, a “mere entry” will not constitute an interruption. Landon v. Townshend, 129 N.Y. 166,
29 N.E. 71 (1891). Apparently, early statutes in some states confused these two concepts and simply required that an action
be brought within one year of entry. See 11l American Law of Property § 15.9, pp. 809-811 (Casner ed. 1952). Other states,
including New York, added the requirement of an action within ten years in all cases. Thus the statute neither shortens
nor lengthens the period in the case of a “mere entry” and is superfluous. Repealing the section will eliminate the confu-
sion it has at times created.

Very Respectfully,
Task Force on Adverse Possession

Robert M. Zinman, Chair
Robert E. Parella, Reporter
Peter V. Coffey

Anne Reynolds Copps
Todd Duffy

Matthew F. Fuller

Joel H. Sachs

Melvyn Mitzner

Stephen Orsetti

Karl B. Holtzschue, Chair,
Real Property Law Section
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Title Insurance:

Disclosure to and Consent by Client

At the 2008 Annual Meeting of
the NYSBA, the Real Property Law
Section (RPLS) included in its CLE
program a presentation regarding an
attorney acting as an agent for a title
insurer, with a particular emphasis on
title insurance for the attorney’s own
clients. The RPLS, through its Title
and Transfer Committee, determined
that it could assist the Section mem-
bers by preparing and disseminating
a recommended form for disclo-
sure to, and consent by, such clients
regarding title insurance provided
by their own attorney, acting as an
agent, in an effort to comply with
the requirements of the Real Estate
Settlement Procedures Act (RESPA),
the N.Y. Insurance Law § 6409, and
the relevant Disciplinary Rules and
Opinions of the NYSBA Ethics Com-
mittee pertaining to title insurance
and excessive compensation.

The form below has been ap-
proved by the Title and Transfer
Committee and the Executive Com-
mittee of the RPLS. It is intended for
use in both residential and commer-
cial transactions involving title insur-
ance. However, in most residential
transactions, it will be unusual for the
portion of the title premium retained
by or paid to the attorney (pursuant
to the attorney’s agency agreement)
to be in an amount so as to require
adjustment of the legal fee as Eth-
ics Opinion No. 576 and succeeding
related Opinions mandate.

In utilizing this form, the attor-
ney should consider, inter alia, the
following issues:

1. Thisis only a suggested form,
which each attorney may need to
revise as may be appropriate for
each transaction.

2. Section 8 of RESPA prohibits
compensation for anything other
than the performance of “core
title services.” Similarly, Section
6409(d) of the New York Insur-
ance Law prohibits compensa-

tion for referrals of title insur-
ance business.

3. An attorney must provide not
only a credit for any “duplica-
tion of services,” but also must
comply with Disciplinary Rule
2-106(a) of the New York Code
of Professional Responsibility
which prohibits an attorney from
receiving an “excessive fee.”
Whether a fee arrangement with
a client violates the Disciplinary
Rule is determined on a case-by-
case basis.

4. In large commercial transac-
tions where the title insurance
premium is substantial, and the
portion to be retained by, or paid
to, the attorney greatly exceeds
the value of the legal services,
the method of crediting the client
for duplicative services, avoid-
ing excessive compensation and
protecting one’s independent
legal judgment will require care-
ful consideration.

5. Client acknowledgment and
return of the disclosure form,
although not required by the
Ethics Opinions set forth below,
is (a) recommended to confirm
the client’s receipt and consent to
the terms of the disclosure; and
(b) necessary for the client to re-
quest an owner’s title insurance

policy.

6. The form may be used, with ap-
propriate revision, by an attor-
ney acting as an agent, examin-
ing counsel or closing counsel,
and for any other ethically
permitted direct agency relation-
ship between an attorney and a
title underwriter.

The attorney also should read
carefully and be familiar with the
following Ethics Opinions (as the
digests may not accurately represent
the full import of each opinion):

NYSBA Opinion #351 (1974): attorney
may act as title examiner and agent
for a title company where he also rep-
resents a party if there is full disclo-
sure and consent.

NYSBA Opinion #576 (1986): proper
for an attorney representing a seller,
buyer or mortgagee to act also as a
title insurance agent provided such
conduct is legal, no prohibited con-
flict exists, consent is obtained from
all parties after full disclosure, legal
fee is reduced by remuneration for
the title company absent express con-
sent to the contrary from the client
and the legal fee is not excessive.

NYSBA Opinion #595 (1988): improp-
er for law firm that represents real es-
tate clients, and that has formed and
is a principal in an abstract company,
to refer clients to the title abstract
company except for purely ministe-
rial title searches.

NYSBA Opinion #621 (1991): im-
proper for an attorney to refer a client
to an abstract company in which the
attorney has an ownership interest
(clarifies #595) (but see dissent).

NYSBA Opinion #626 (1992): lawyer
representing a lender in a transaction
where fee is paid by borrower must
disclose to borrower that the lawyer
also will receive compensation from
title insurer for representing its in-
terests at closing; lawyer may retain
the total fees paid by the borrower
and title insurer so long as the lender-
client consents and the total amount
is not excessive.

NYSBA Opinion #631 (1992): proper
for lawyer serving as agent of title
insurance company to represent a
County Resource Recovery Agency
and offer title insurance for a bonded
project if each consents after full dis-
closure, and no conflicting interests
are present.

NYSBA Opinion #731 (2000): lawyer
may not compensate lawyer’s em-
ployees for soliciting clients to engage
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services of title insurance agency in
which lawyer has ownership interest
in transactions in which the lawyer
represents the lender. This follows
from N.Y. State 595 and 621.

NYSBA Opinion #738 (2001):
Improper for attorney to refer client
to title abstract company owned by
attorney’s spouse. For the reasons
stated in N.Y. State 595, as clarified
and amplified in N.Y. State 621, the
opinion adheres to the same per se
non-consentable result.

NYSBA Opinion #753 (2002): Where
client uses ancillary business owned
by the lawyer, rules applicable to
personal conflicts of interest and
transactions between clients and
lawyers continue to apply after DR
1-106. Under those rules, lawyer
owning mortgage brokerage and title
abstract business may not, even with
informed consent, represent buyer or

seller and act as mortgage broker in
the same transaction or act as title ab-
stract company with respect to non-
ministerial tasks, but may, where the
client consents after full disclosure,
act as abstract company with respect
to purely ministerial abstract work.

NYSBA Opinion #755 (2002): provi-
sions of DR 5-104(A), relating to busi-
ness transactions between lawyer and
client, should not apply to lawyer’s
recommendation that client employ a
distinct lawyer-owned ancillary busi-
ness (or referral from the business to
the lawyer), where lawyer takes steps
to ensure that client understands

that protections of attorney-client
relationship do not apply to the non-
legal services, as provided for in DR
1-106(A).

The Model Title Insurance Dis-
closure Form reflects the consensus of
the members of an Ad Hoc Subcom-

mittee of the Title and Transfer Com-
mittee created for the purposes of
preparing the attached form. It does
not necessarily reflect the views of
individual members of the Subcom-
mittee or their respective law firms
and/or organizations. The Model
Title Insurance Disclosure Form is
intended to represent a good-faith
effort on the part of the Subcommit-
tee to draft a form that complies with
the various ethics opinions issued by
the Committee on Ethics of the New
York State Bar Association. We note,
however, that we do not examine
what legal duties and restrictions

are imposed upon an attorney/title
agent. An attorney/agent should well
consider the statutory restrictions
and limitations of the Real Estate
Settlement Procedures Act of 1974, 12
U.S.C. §2601 et seq. and Section 6409
of the New York Insurance Law be-
fore undertaking an attorney/agency
relationship with a client.

a mortgage amount of $

Based on a purchase price of $

Model Title Insurance Disclosure Form

Thank you for the opportunity to represent you in connection with your real estate matter. We are required by
our code of ethics, the Lawyer’s Code of Professional Responsibility adopted by the New York State Bar Association, to
disclose some important information to you regarding the requirements for title insurance in connection with your
transaction. As a part of your real estate financing transaction, your mortgage lender will require you to obtain title
insurance to protect the Lender’s interest in the property, but not your interest as owner. [Optional: In addition, if
you so elect, we will obtain an owner’s policy of title insurance to protect your ownership interest in the prop-
erty]. We will make arrangements for this title insurance coverage and you will pay an insurance premium (which
is a one-time charge payable at the closing) in the approximate amount of $

for a mortgage policy based on

. [Optional: Please note that there is a substantial discount should you elect to
purchase the mortgage title insurance policy at the same time as you purchase an owner’s title insurance policy.
, the “simultaneous issue rate” for both policies would be $
insurance premium rates throughout New York State are established in accordance with a rate schedule filed by title
insurance companies and approved by the New York Superintendent of Insurance.

1 Title

In addition to representing your interests in this matter, we will serve as agent for the title insurance company.
The title insurance company will compensate us for our services rendered to it including, but not limited to, [Tailor
to reflect services to be performed by attorney/agent: e.g., examining the title, issuing the title commitment, clear-
ing underwriting objections and preparing the final policy]. Our compensation from the title insurance company
for performing the foregoing services and our assumption of responsibility as agent will be __ % of the estimated
title insurance premium noted above (approximately $
for both an owner’s and mortgage policy]).

for the mortgage policy [Optional: and $

Our code of ethics prohibits us from being compensated twice for the same services if there is any duplication of

services in the work we do for you and the title insurance company. Therefore, to the extent that there is any duplica-
tion of services, we are required to reduce our legal fee by the amount attributable to the same services for which we

are also being compensated by the title insurance company. This reduction will be reflected as a credit on your state-

ment for legal services rendered.
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Although unlikely and we do not expect it, a situation may arise in which our representation of your interest in
this transaction would create a conflict of interest with our obligations to the title insurance company. In most cases,
conflicts can be readily resolved by communication between us and the title company. However, if a conflict arises
which cannot be resolved, we would withdraw from acting as title agent and would arrange for the title insurance to
be issued by another insurance company. In the unlikely event that an actual conflict cannot be resolved by placing
the title insurance with another title insurance company, we would be required by our code of ethics to withdraw
from our representation of you and the title insurance company. It is important to us that our representation of you
be based on a duty of undivided loyalty and zealous representation.

Should you have any questions about this arrangement, please feel free to contact us or another independent
attorney to discuss our proposed arrangement. You have the right not to consent to this arrangement. However, if
you elect not to proceed with this arrangement, you will still be required to obtain title insurance to protect your
mortgage lender’s interest in the property [OPTIONAL: and, if you elect, we will still obtain title insurance to
protect your interest in the property]. As a result, the overall cost of the title insurance will be unchanged regardless
of whether or not you consent to this arrangement.

We look forward to representing you and to working with you in connection with your real estate transaction.

[LAW FIRM NAME]

By:
Name:
Title:

By signing below, you acknowledge that you have read a copy of this disclosure and consent to the foregoing ar-
rangements. In addition, in order to authorize us to obtain an owner’s policy of title insurance for you in addition to

the mortgage title insurance policy required by your lender, please check the appropriate box on the enclosed copy
of this title insurance disclosure, sign below and return it to us.

I/We want an owner’s policy of title insurance and authorize you to obtain such policy on my/our behalf.

I/We do not want an owner’s policy of title insurance. I/We acknowledge that you will not provide an opinion of
title to me/us.

Dated:

Name:

Name:

Catch Us on the Web at '{‘-%\
WWW.NYSBA.ORG/REALPROP ‘,‘\1}!
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When Is It Company? When a Crowd?

By Adam Leitman Bailey and Dov Treiman

With
Governor Pat-
erson’s recent
announce-
ment that
New York
would accord
administra-
tive recogni-
tion to same-
sex unions
solemnized
in jurisdictions that recognize such
unions, notably in every jurisdiction
with which New York shares a border
except for Pennsylvania, the focus is
once again placed on nontraditional
families. In the groundbreaking deci-
sion of Braschi v. Stahl, the New York
Court of Appeals granted adminis-
trative recognition to nontraditional
families for purposes of rent regula-
tion.! While arising in the context of
a gay household, Braschi was clear
that its protections were not limited
to gay persons and equally clear that
its protections were not to be defined
by sexual conduct.? As Braschi law
developed, it became obvious that
the types of relationships that would
receive these kinds of protections
were by no means limited to quasi-
spousal relationships. Braschi protec-
tions have been granted in relation-
ships that were conducted similarly
to those of grandparent/grandchild,
parent/child, and sibling/sibling.®
The largely open question that has
until now remained unanswered is
how many people can be in a Braschi-
protected family.

Adam Leitman Bailey

Recent court decisions have
demonstrated a pattern of growing
recognition that while “marriage,”
as accepted in North America since
the admission of Utah as a State, is
limited to precisely two persons,
many other well-recognized familial
relationships are not: siblings, chil-
dren, cousins, grandparents. Since
Braschi never purported to recognize

an alternative to marriage, but rather
expanded the meaning of “family,” it
therefore stands to reason that those
seeking Braschi recognition need not
be limited to those seeking recogni-
tion of a relationship consisting of
only two persons. What complicates
this issue even further is that when
one has a multi-person nontraditional
family, one is rather likely to have
multiple noncontiguous apartments
involved.

The highly traditional, and in-
deed, ancient convent or monastery
exemplifies the evolvement in the
court’s adoption of the “nontradition-
al” family. The presiding member of
such institutions, in Christian society,
is nearly universally referred to by a
parental title and the denizens of the
institution are generally referred to by
a sibling title. If one actually exam-
ines the way these institutions live
out their communal lives, one will
discover that they meet nearly the full
criteria set forth in Braschi in deter-
mining whether the unit in question is
a “family.” While individual brothers
and sisters may have taken a vow
of poverty, the income derived by
members of the convent or monastery
accrues to the institution and certainly
can be viewed as each member of the
institution being financially interde-
pendent with every other. In one of
the very few cases to discuss such liv-
ing arrangements, Melohn v. The New
York Province of the Society of Jesus,*
the court declined to rule whether the
collection of brethren living together
was a monastery. The court simply
viewed the lives of all the “brothers”
as spreading over the various apart-
ments and recognized each “brother”
as having a primary residence in the
apartments individually.® Notably, the
Braschi criteria were never mentioned
in the decision. But, what of groups
that are bound together by nonspiri-
tual ties?

While New
York City is,
on the whole,
more comfort-
able with gay
couples than
the rest of the
nation, popu-
lar culture in
New York

Dov Treiman

City does not
yet appear to
recognize committed relationships
that extend beyond a two-person
bond. The word for such bonds, in the
sexual context, is “polyamory,” which
has been defined by the Unitarian
Universalists for Polyamory Aware-
ness (UUPA), among others, as “the
philosophy and practice of loving or
relating intimately to more than one
person at a time with honesty and
integrity.”” According to a New York
Times report of the UUPA's position,
“[t]he group is quick to distinguish
polyamory from ‘swinging’ or ‘cheat-
ing.” Polyamory ‘involves intentional
open long-term loving relationships,’
not recreational or covert sexual
activity.”® How remarkably similar
this is to the language of Braschi that
says “it is the totality of the relation-
ship as evidenced by the dedication,
caring and self-sacrifice of the parties
which should, in the final analysis,
control,”® and also in the language

of the regulations that codified it: “In
no event would evidence of a sexual
relationship between such persons be
required or considered.”10

In multi-person families, there is
no greater need to consider evidence
of sexual relationships than there is
in two-person families. Rather, the
standard is to be found in the UUPA
report regarding “long-term loving
relationships,”™ which is further clari-
fied in Braschi as “dedication, caring
and self-sacrifice of the parties.”12 Just
as Braschi is flexible about the kinds
of relationships that can be mimicked
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without jural imprimatur—spousal, fil-
ial,13 fraternal, inter alia—so, too, can
polyfamilies show equal flexibility.

It is probably unsurprising that
situations dealing with a polyam-
orous relationship would require the
court to address the issue regarding
whether the combination of several
noncontiguous apartments can be
viewed as one primary residence. Af-
ter all, more people need more space
and there is no limit on the amount
of space they may need or be entitled
to.14

The law is well established that
two or more apartments'® can be com-
bined to form a single living space for
a family.’® For such to occur, it is un-
necessary that the apartments share
a common wall or be at all physically
capable of connection without pas-
sage through the common areas of
the building.” However, whether the
apartments are contiguous or not, the
court is obliged to examine the usage
of each unit. For example, if one of
the units is simply used for storage,
it will not be regarded as dwelling
space and therefore is not entitled to
be considered part of the one apart-
ment unit spread over noncontiguous
spaces.'®

The more interesting question is
whether two or more apartments may
represent a single primary residence
when those apartments are located
in separate buildings. While one
would be hard-pressed to imagine a
scenario that establishes a house in
the Hamptons as being but a single
primary residence with an apartment
in New York City, it is entirely pos-
sible that a family—even a traditional
family—could arrange its life so that
it performs some family functions at
one apartment and some other family
functions at another one, a few blocks
removed. The family may, for ex-
ample, dine and entertain company in
one apartment and sleep in the other.
Or, again for example, one particular-
ly loudly snoring family member may
be banished to sleep at a sufficient
distance so as to allow the remainder
of the family to sleep insulated from

the gentle sounds of a sawmill. Given
the scarcity of large affordable apart-
ments, many families may find them-
selves relegated to this multi-block
scenario. Intriguingly, there is nothing
in the reported decisions to contradict
such a possibility.*°

It is relatively easy to demon-
strate that a set of parents—married
or otherwise, gender diverse or
otherwise—living together with their
brood of children—natural, adopted,
foster, or step—forms a single co-
hesive family for purposes of rent
regulation. They can retain that ease
of analysis whether they are in a
single apartment or spread over more
than one—provided the children
are minors. However, complications
begin when a relationship that is
non-marital but traditional, or non-
traditional, is spread over multiple
apartments. The proof may be unclear
as to whether the lives are being led
as a single family or as a multiplicity
of families with close ties—extended
families,? for whom the law accords
no protection.?!

For multiple persons to claim
Braschi protections, they will have to
show that not only do they fully meet
the Braschi criteria with respect to
each other, but also, where applicable,
that their apartments are being used
as multiple rooms of the most elusive
of concepts, one single home.
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aff’d, 10 N.Y.3d 542, 890 N.E.2d 880, 860
N.Y.S.2d 765 (2008).

224 E. 18th St. Assocs. v. Sijacki, 138 Misc.
2d 494, 499, 524 N.Y.S.2d 964, 968 (N.Y.C.
Civ. Ct. 1987).

See, e.g., C.H. Page Assocs., v. Dolan, 12
HCR 257B, N.Y.L.J., Nov. 8, 1984, at 4, col.
2 (App. Term 1st Dep’t); Handy v. Renzulli,
141 A.D.2d 351, 525 N.Y.S.2d 609 (1st
Dep’t 1988); R.A.S. Ventures v. McCracken,
23 HCR 70A, N.Y.L.J., Feb. 3, 1995, at

25, col. 4 (App. Term 1st Dep’t); Nick v.
DHCR, 244 A.D.2d 299, 664 N.vY.S.2d 777
(1st Dep’t 1997); Noto v. Bedford Apts.

Co., 21 A.D.3d 762, 801 N.Y.S.2d 21 (1st
Dep’t 2005); Kassell v. Bakst, 14 HCR 185A,
N.Y.L.J., Jun. 2, 1986, at 7, col. 2 (App.
Term 1st Dep't).

See G & G Shops, Inc. v. NYC Loft Board,
193 A.D.2d 405, 405, 597 N.Y.S.2d 65, 65
(1st Dep’t 1993). The treatment of two
noncontiguous apartments as a single
residence was proper upon finding that
the apartments were not used for mere
purposes of convenience. 193 A.D.2d at
405, 597 N.Y.S.2d at 65; see also 10 W. 66th
St. Corp. v. DHCR, 184 A.D.2d 143, 149,
591 N.Y.S.2d 148, 151 (1st Dep’t 1992). It is
recognized that two noncontiguous rental
apartments may constitute as a single
residential unit. 184 A.D.2d at 149, 591
N.Y.S.2d at 151.
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18.

19.

20.

21.

See Briar Hill Apts. Co. v. Teperman, 165
A.D.2d 519, 523, 568 N.Y.S.2d 50, 53

(1st Dep’t 1991) (noting that the usage

of a noncontiguous apartment must be
“maintained . . . as an integral part of
their residence” in order to be considered
a primary residence); see also Greenwich
Vill. W. Realty Co. v. Rosenthal, 21 HCR
201A, April 2,1993 (N.Y.C. Civ. Ct.)
(stating that a tenant can be evicted from
a noncontiguous apartment if evidence
shows that it is no longer used as his or
her primary residence).

Cf. Kassell v. Bakst, 14 HCR 185A, N.Y.L.J.,
June 2, 1986, at 7, col. 2 (App. Term 1st
Dep’t) (declining to find apartments

in noncontiguous buildings as a

single primary residence because the
individuals in question were not actually
using them as a single residence for a
single family).

Uncles, aunts, nieces, nephews, and
cousins are unprotected by rent
regulation unless they also meet the
Braschi criteria.

See W. 93rd St. Partners v. Zobel & Zobel,

18 HCR 105A, Aug. 31, 1988 (N.Y.C. Civ.
Ct.) (concluding that “however noble

be the mission or deeply felt the filial
devotion” between the grandmother

and the grandchildren, evidence was
insufficient to prove that the apartment in
question was the primary residence of the
grandchildren); see also Wonko Realty Corp.
v. Estate of Dreisch, 150 Misc. 2d 1046,
1047-48, 572 N.Y.S.2d 276, 277-78 (N.Y.C.
Civ. Ct. 1st Dep’t 1991) (holding that

the claimant was not entitled to succeed
deceased sister’s apartment for lack of
proof that the apartment was her primary
residence).
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Guardians Ad Litem in Housing Court
By Gerald Lebovits, Matthias W. Li and Shani R. Friedman

*This article was published in the Winter 2008 issue of the N.Y. Real Property Law Journal. However, the end of the ar-
ticle was inadvertently omitted. The omitted text begins on page 59.

l. Introduction

Each year, thousands of adults
suffering from physical, mental, or
other incapacities are found incapable
of adequately defending or prosecut-
ing their rights in proceedings before
New York City Civil Court, Hous-
ing Part, commonly called Hous-
ing Court. Many of these adults are
elderly.t Many suffer from physical
debilitation, mental illness, and sub-
stance addiction.? Many are victims of
physical, mental, and financial abuse.
Many are unable to receive benefits
to which they are entitled. Many have
no one who will help them. Many
cannot even come to court.

As dictated by Civil Practice Law
and Rules (CPLR) Article 12, Housing
Court must appoint a guardian ad
litem (GAL) to advocate for and assist
the incapacitated person, who is then
known as a ward.? The standard un-
der CPLR 1201 is that Housing Court
must appoint a GAL for “an adult
incapable of adequately prosecuting
or defending his rights.” All involved
must aid the incapacitated using the
least restrictive means to intervene
in their lives. Governmental agencies
like Adult Protective Services (APS),*
a division of the New York State
Department of Social Services (DSS),
and the court itself affect the ability of
GALs to advocate for their wards.

Consequences, including invol-
untary relocation and the eviction of
those who deserve protective ser-
vices, come not only from the merits
of Housing Court litigation but also
from incapacitated litigants’ lack of
legal representation;® the lack of af-
fordable housing in New York City;
tenants, landlords, charities, and gov-
ernment personnel scrambling over
scarce resources; the poverty suffered
by most Housing Court litigants with
diminished capacity; and the hectic
pace of Housing Court proceedings.
Those who serve as GALs perform an

invaluable service defending societal
values and maintaining the integrity
of the Housing Court and summary
eviction proceedings by protecting
those most in need. But simply ap-
pointing a GAL does not resolve all
the problems for the incapacitated,
the adverse parties, or the court itself.
Frustrations and delays beset too
many cases involving GALs.®

This article discusses the role
GALs play in Housing Court and
the law affecting GALs, wards, and
potential wards.

II.  The GAL's Duties

Until 1962, when CPLR 1201 was
enacted, GALs were called “special
guardians” when they served in
special proceedings like summary
nonpayment and holdover proceed-
ings. Whether in a special proceed-
ing or a plenary action, a GAL is “an
officer of the court with powers and
duties strictly limited by law and he
may act only in accordance with the
instructions of the court and within
the law under which appointed.”’
Translated from Latin, ad litem means
“for the suit.”®

Housing Court may appoint
a guardian on its own initiative,®
even when a potential ward opposes
the motion. The CPLR contains no
requirement that a prospective ward
agree with the appointment, and case
law permits the appointment. In the
1998 case of Anonymous v. Anonymous,
for example, the Appellate Division,
First Department, affirmed the Su-
preme Court’s appointment of guard-
ian ad litem despite the defendant’s
objection.1 It is difficult in practical
terms to appoint a GAL without the
ward’s consent and cooperation, and
it makes the GAL’s work challeng-
ing if the ward does not consent. The
GAL will nevertheless help the court
by presenting an objective assessment
after an investigation. Due process

will be satisfied by the GAL's and

the court’s always considering the
ward’s best interests; by allowing the
ward to speak and be heard, at least
to an adequate extent, on whether

to appoint a GAL and on any other
relevant issue that might arise during
the proceeding; and by permitting the
ward to hire an attorney.

In appointing a GAL, the court
may set out the GAL’s duties in a
court order. Doing so can help assure
that the GALs will do what they are
required to do in each specific case,
assuage the opposing party that the
proceeding will move relatively expe-
ditiously, and assure the public that
appointing the GAL is appropriate.

The GAL’s primary obligation “is
to act in his or her ward’s interest.”*!
Although the scope of the GAL’s
duties is narrow, the GAL takes on
a variety of roles, acting simultane-
ously as an advocate, social worker,
and liaison between the ward, APS,
social service agencies, the marshal,
the ward’s family, opposing counsel,
and the court. The GAL is often called
upon to establish a relationship with
the ward to understand the ward’s
concerns and wishes.

The GAL might also engage in
settlement negotiations, become
familiar with what benefits the ward
may receive, and assure that the ward
receives required services from ap-
propriate agencies. The GAL may not
control the ward’s finances, but the
GAL intervenes with social service
agencies, the Social Security Admin-
istration, the New York City Hous-
ing Authority, SCRIE, Section 8, and
APS, among others. The GAL might
hire an attorney for the ward, per-
haps by seeking the aid of The Legal
Aid Society, Legal Services for New
York City, MFY Legal Services, Inc.,
Northern Manhattan Improvement
Corp. Legal Services, or a law school
clinic like Cardozo Bet Tzedek Legal

48

NYSBA N.Y. Real Property Law Journal | Winter 2009 | Vol. 37 | No. 1



Services. The GAL might also proceed
to trial, with or without an attorney
representing the ward.

A GAL’s role is limited to the
action or proceeding before the court.
The role of a Mental Hygiene Law
(MHL) Article 81 guardian, often
called a “community guardian,” is
far broader. An Article 81 guardian
can be appointed after a Supreme
Court proceeding as a guardian of
the ward’s property, person, or both,
and not merely for a piece of litiga-
tion. GALs are also different from law
guardians who represent children in
Supreme Court matrimonial actions,
from family court law guardians, and
from family court and surrogate’s
court guardians.!?

MHL Article 81 guardians have
more expansive powers, such as the
ability to relocate a ward, than Hous-
ing Court GALs. For an MHL Avrticle
81 guardian to be appointed, the
ward must be found incapacitated or
agree that appointing an MHL Article
81 guardian is necessary.’® In MHL
Atrticle 81 proceedings, proof of the
ward’s incapacitation must be based
on clear and convincing evidence
that “the person is unable to provide
for personal needs and/or property
management; and the person cannot
adequately understand and appreci-
ate the nature and consequences of
such inability.”4 Because MHL Ar-
ticle 81 guardians have greater pow-
ers over their wards than Housing
Court GALs do, the law establishes
the higher standard of competency
to appoint an Article 81 guardian,
as opposed to the lower standard of
incapacity to defend or prosecute
rights in order to appoint a Housing
Court GAL.

The incompetency standard for
a Housing Court GAL appointment
is less than and different from the
incompetency standard for an MHL
Article 81 guardian. Were the law
otherwise, GALs would be appointed
only after the Supreme Court de-
clared an individual incompetent.

MHL Avrticle 81 sets out a method
for the courts to determine a litigant’s
competency, and “until that is done

the courts should not have to decide
case by case whether a particular
party is of sufficient mentality to be a
suitor or defendant.”

Once appointed, a Housing Court
GAL is assigned to a specific proceed-
ing. In a nonpayment proceeding,

a ward routinely has rental arrears,
often sizeable by the time a GAL is
appointed, and might also not be
paying ongoing use and occupancy.
A ward who meets APS guidelines
and becomes an APS client is entitled
to receive services. These services
include APS’s applying on the ward’s
behalf for a grant to cover arrears and
for voluntary or involuntary financial
management, a program by which
APS will oversee paying the rent and
housing bills with the ward’s funds
to assure that the rent will be paid
and not squandered or allowed to sit
unused. If the ward is not an APS cli-
ent, these applications may be made
to another social service agency like
Self Help or the Jewish Association
for Services for the Aged (JASA).

Holdover proceedings are often
initiated because of alleged nuisances,
sometimes caused by outstand-
ing psychological or physiological
conditions like obsessive-compulsive
disorder, dementia, or Alzheimer’s.
Common nuisances include hav-
ing unmanageable pets or hoarding,
called a Collyer’s condition after
the Collyer brothers, who hoarded
in a New York townhouse in the
1950s. These nuisances might cre-
ate a fire hazard, odors, or a rodent
or garbage infestation. In cases of
a tenant-ward’s unmanageable-pet
problem, inappropriate behavior, or
hoarding, the GAL, working with
APS and the landlord, will coordinate
with the necessary agencies or third
parties, such as Animal Control, a
psychiatrist, JASA, or a company to
which APS contracts out for a clean-
ing to resolve the nuisance. Although
the court has the power in a pend-
ing proceeding to grant access to a
landlord to effect repairs, the Housing
Court GAL does not, however, have
the authority to allow cleaners into
the apartment without the ward’s
consent and may not force the ward

to comply. Only an Article 81 guard-
ian may force compliance.

Under a March 2007 Civil Court
Advisory Notice'® and a March 2007
binding directive!” from the New
York City Civil Court’s Administra-
tive Judge, issued in response to a
2007 decision of the Appellate Term,
First Department, in BML Realty
Group v. Samuels,'® GALs must fill out
a GAL Case Summary form,'°® which
they must retain in their files for
three years. The Case Summary form
documents the GAL's contacts with
the ward, the GAL’s advocacy efforts,
and the steps the GAL took to follow
through with the plan set forth in any
stipulation of settlement. The court
may require the GAL to submit the
case summary form or may question
the GAL on the record. If the court
requires the GAL to submit the case
summary form, the judge may direct
on the GAL appointment order that
the GAL submit it. The case summary
form is not intended to be placed in
the court file unless the file is sealed.
The GAL might be asked to give the
administrative judge a copy of the
summary.

lll. Conflicts Arising from the
GAL’s Role

As an officer of the court, the
GAL is required to investigate fully
and fairly and to keep the court in-
formed about the information ob-
tained during the investigation of
the ward.?® GALs who advocate for
litigants with diminished capacities
often face moral and ethical dilemmas
arising from that investigation and
from the tension between advocating
for their wards and being officers of
the court. Can the GAL both report
objectively to the court and still
always advocate in the ward’s best
interests? May the GAL'’s judgment
be substituted for the ward’s?

If the GAL and the ward disagree
on how to handle the case, should the
GAL go forward if doing so means
contradicting the ward’s wishes? If
award is in a nursing home, hos-
pital, or rehabilitative institute and
is unlikely to resume tenancy at the
location in dispute, should a GAL be
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allowed to enter into a stipulation of
settlement on the ward’s behalf in
which the ward surrenders the apart-
ment if the ward opposes that settle-
ment? If a landlord offers significant
incentives for the tenant to surrender
possession, may a GAL sign a stipula-
tion to relocate the ward if the ward
refuses to leave? If a ward wants a
trial in a nonpayment case but has no
valid defense, and the GAL can get a
stipulation of settlement offering the
ward needed time to pay the arrears,
may the GAL act contrary to the
ward’s intentions and risk an eviction
post-trial for failure to pay a posses-
sory judgment in five days?

No apparent or uniform answer
exists for these questions. Address-
ing these questions was a New York
County Lawyers’ Association
(NYCLA) Task Force on Housing
Court Resources Subcommittee,
which held a conference in October
2004 and issued a report on Hous-
ing Court GALs.2t NYCLA’s Board
of Directors approved the Task
Force’s final report, called Report on
Resources in the Housing Court, on
February 5, 2007.22 The final report
incorporates all the subcommittee’s
recommendations.?

NYCLA's final report, tracking
its Subcommittee Report, advises
that “[i]f there is no agreement be-
tween the GAL and the respondent
(and counsel for the respondent, if
any), the Housing Court Judge is to
evaluate the respondent to determine
whether the respondent has suffi-
cient capacity to decide how the case
should be resolved.”?* If the ward has
sufficient capacity, NYCLA would
urge the court to refer the case for
trial or another proceeding. If not,
NYCLA would urge the court and the
GAL to refer the case to APS for an
Article 81 proceeding.?®> Only Article
81 guardians have the power to com-
pel wards to accept settlements.

Other authorities and practitio-
ners agree with NYCLA's position.
According to those who hold this
view, GALs are not vested with the
authority to settle cases. CPLR 1207,
they argue, “grants authority to
the representatives of an infant or

a person judicially declared incom-
petent to settle claims, but does not
include guardians ad litem among
the representatives with settlement
authority.”?6 They contend that a fair
reading of CPLR 1207 is that “the
legislature did not authorize guard-
ians ad litem to settle claims on behalf
of the individuals they represent,
unless the ward has been declared
incompetent.”?” For support, they cite
In re Estate of Bernice B., in which the
New York County Surrogate’s Court
found in 1998 “that a GAL cannot
bind her adult ward to a settlement of
which the ward disapproves unless
the ward'’s incapacity to participate in
the litigation (or in its settlement) has
been established under the special
procedural safeguards afforded by
the [MHL].”?® They also cite Tudorov
v. Collazo, in which the Appellate
Division, Second Department, wrote,
as to CPLR 1207, that if a ward objects
to a GAL’s attempt to settle a case, “a
guardian ad litem is not authorized to
apply for approval of a proposed set-
tlement of a party’s claim. . . .”?° They
additionally note that the concept of
a GAL's “stepping into the ward’s
shoes” appears in “training manuals”
only and has no case law support.®

Others have a different opinion.
They might agree that the GAL may
not settle a proceeding without court
approval. But, they argue, the court
may approve a GAL’s proposed set-
tlement of any proceeding, including
ones that surrender possession, and
the ward’s desires are relevant but
not determinative. For proponents of
this view, the relationship between a
GAL and a ward is different from that
of attorney-client, in which the at-
torney must follow the client’s wishes
but in which a GAL might be obliged
out of necessity to act contrary to the
ward’s desires and to support a settle-
ment position adverse to what the
ward wants.

Some courts have allowed GALs
to act contrary to their wards’ wishes.
The Appellate Division, Third De-
partment, in In re Feliciano v. Nielson,
for example, quoting from dictum
from the Court of Appeals in Inre
Aho, held that “a guardian ad litem is

not to be viewed as an ‘unbiased pro-
tagonist of the wishes of an incompe-
tent’ and may even act contrary to the
wishes of its ward.”3!

Many judges agree with Feliciano.
One, in a law journal article, has
written that “[t]he GAL steps into the
shoes of the ward. . . .”32Another, in
a training outline, has explained that
“[a]lthough the ward’s desires are
relevant, they are not determinative.
Thus, a guardian ad litem may have
to act contrary to the ward’s desires
and maintain a position adverse to
the ward.”3® A third, Justice Fern A.
Fisher, the New York City Civil Court
Administrative Judge, whose office
oversees the GAL program, submit-
ted a Comment in opposition to the
NYCLA Subcommittee Report, argu-
ing that a GAL must act in the ward’s
interests but may act in opposition
to the ward’s preferences.?* The
Comment notes the difference in the
statutory procedure to settle claims
by infants, judicially declared incom-
petents, and conservatees and the
role of the judge and GAL in settling
claims against respondent-tenants
not judicially declared incompetent
but who nevertheless are incapable of
adequately defending their rights.3®
The Comment looks to the CPLR’s
legislative intent and argues that “the
legislature considered and rejected
CPLR 1207 and 1208’s application to
actions where the GAL is appointed
to defend the interests of a party,” in-
cluding respondent-tenants in Hous-
ing Court.3® Justice Fisher argues that
if the ward and the GAL disagree,
and the judge does not find that an
Article 81 proceeding is warranted,
the case should not be sent out for a
trial that can lead to an eviction.

Justice Fisher opines, therefore,
that the judge should determine
whether to so-order a settlement
or recommendation if the ward
disagrees with the settlement the
GAL recommends.?” In making that
determination, the court and the GAL
should consider the least-restrictive
alternatives when intruding into the
ward’s autonomy.

Practical concerns underlie the
belief that a GAL, supervised by the
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court and acting with the court’s per-
mission, should be allowed to urge a
court to disregard a ward’s irrational
wishes. Just because the court or a
GAL wants to refer the matter for an
Atrticle 81 guardian does not mean
that APS will accept the case or that
the Supreme Court will appoint an
Article 81. GALs and Housing Court
judges are not the wards’ attorneys
and do not prepare the papers for
Supreme Court. The ward might be
evicted if an Article 81 guardian is
not appointed. Not accepting a fair
stipulation that a GAL negotiates
might also result in possible injustices
because Article 81 proceedings are
lengthy, drawn-out affairs. Even if
the Housing Court matter is stayed
pending an Article 81 proceeding,
possible injustices might include
denying landlords legitimate use and
occupancy (which APS will not pay
if it seeks an Article 81 guardian) and
forcing the ward’s neighbors to toler-
ate the ward’s allegedly intolerable
behavior.

After NYCLA issued its Sub-
committee Report and Justice Fisher
issued her Comment, the Subcom-
mittee issued a Minority Report
but adhered to its majority views.3®
NYCLA's final report, approved,
as mentioned above, in February
2007, considered and rejected Justice
Fisher’s Comment.

The reality is that GALs, to
some valid extent, make decisions
that affect their wards. In striving to
“protect and assist a party, [GALS]
do substitute their judgment and
decisions for the decision mak-
ing that the party otherwise would
exercise in a proceeding and curtail
the party’s autonomy and freedom
in that respect.”® This curtailment
of the ward’s autonomy ranges from
invasions into the ward’s financial
independence in the form of APS
involuntary financial management, to
the GAL’s coordinating a heavy-duty
cleaning, to emergency hospitaliza-
tion or institutionalization of the
ward, to the GAL’s recommending an
MHL Article 81 guardianship pro-
ceeding. In an Article 81 guardianship
proceeding, the Article 81 guardian

is even more involved in the ward’s
life than a Housing Court GAL may
ever be.

When a disagreement between
the GAL and the ward’s attorney
arises over how to handle the ward’s
case, should the GAL, as an officer of
the court, report this to the court, and
whose position should prevail? One
author has opined “that [the lawyer]
can seek judicial removal of the pres-
ent guardian [ad litem] and appoint-
ment of a new guardian ad litem . . .
[and] then the attorney can seek ju-
dicial resolution of the disagreement
with the guardian [ad litem], or can
withdraw from the case.”*® Accord-
ing to a civil court advisory opinion,
“a GAL should allow the attorney to
handle all the legal paperwork related
to the case unless the attorney takes
action contrary to the ward’s wel-
fare.”* If there is a conflict, or when
the GAL believes that the attorney is
not doing the work, the GAL should
notify the judge, and the matter
should be discussed and resolved on
the record.*2 Disagreements between
the GAL and the ward’s attorney
might develop because they have
different practical and ethical obliga-
tions toward the ward and might
differ about what is in the ward’s best
interests.

Attorneys also experience con-
flicts. As the New Jersey Supreme
Courtin In re M.R. explained,
“[g]enerally, the attorney should
advocate any decision made” by the
incapacitated person, and “[o]n per-
ceiving a conflict between that per-
son’s preferences and best interests,
the attorney may inform the court
of the possible need for a guardian
ad litem.”*3 But if the client opposes
a GAL, the attorney may move for a
GAL only if the client is incapacitated
and “if there is no practical alterna-
tive, through the use of a power of
attorney or otherwise, to protect the
client’s best interests. . . .”# If that
happens, the attorney may not be a
witness at a contested hearing.*®

A question exists whether a GAL
may perform purely legal work on
the ward’s behalf, such as drafting
a memorandum of law. Some GALs

who are attorneys will perform legal
work out of kindness to their wards
and generosity to the court. Although
it is often difficult to find an attorney
for the ward, the better practice is for
GALs not to perform legal work and,
instead, to do their best to retain an
attorney. As three experts explain:

Even when the guard-

ian ad litem is a lawyer,
he or she cannot take on
the dual role of acting as
both guardian ad litem
and legal counsel. Guard-
ians ad litem and counsel
for defendants perform
different roles. The guard-
ian ad litem is an officer
of the court whose role is
to protect the interests of
the ward and report to the
court. The attorney, while
an officer of the court as
well, must be a zealous
advocate for the client in
an adversarial process. The
two roles are distinct, as
are the obligations.*®

It is difficult for an attorney-GAL to
see a defect in the pleadings and not
point it out to the court. Courts often
tolerate GALs who do legal work. It
would be unseemly for a court, hav-
ing heard a GAL argue a meritorious
legal issue for a ward, to disregard
the argument, not because of its
merits, but because the GAL perhaps
should not have been the one to make
it. The line between an attorney-GAL
and an attorney is sometimes blurred.

Another issue arising out of the
GAL’s role is whether private legal
malpractice insurance will protect
GALs. GALs need not be lawyers.*’
GALs should be indemnified by legal
malpractice insurance, some argue,
because GALs are involved in legal
proceedings and perform at least
quasi-legal, if not fully legal, work
to protect their wards. The NYCLA
Task Force on Housing Court Re-
sources Subcommittee’s report notes,
however, that “[t]here is a diversity
of opinion among private attorneys
with regard to whether private legal
malpractice insurance will cover
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work performed as a pro bono GAL in
Housing Court.”*8

The New York State Attorney
General has issued an opinion stating
that court-certified volunteer GALs
are entitled to state indemnification
under the Public Officers Law § 17(1)
(a) because they are state-sponsored
volunteers.*® Under Public Officers
Law 8§ 17(1)(a), GALSs are entitled to
state indemnification only if they
are deemed an “employee” and
not independent contractors. If the
court determines that GALSs, paid or
unpaid, are independent contractors,
then GALs would not be entitled to
state indemnification. Under a New
York State Attorney General Advisory
Opinion dated October 24, 2006, paid
GALs will not be indemnified under
the Public Officers Law because they
are not volunteers.®® Unless the Attor-
ney General issues a different opinion
or the Legislature amends the law,
some compensated GALSs, who are at
risk of being sued by incapacitated,
paranoid wards, might be disinclined
to serve. Other GALs will serve but
will be victimized by frivolous litiga-
tion. Several groups, including the
New York State Bar Association’s
Real Property Law Section’s Landlord
and Tenant Proceedings Committee,
have therefore proposed legislation
to compel the state to indemnify Civil
Court GALs.>

GALs have some protection,
however, from lawsuits by their
wards. The Civil Court in Lau v. Ber-
man has held that a ward may not
sue a GAL absent the ward’s first
obtaining court approval, and that the
ward’s failure to do so must result in
dismissing the action: “Once a court
appoints a guardian to represent
an incapacitated person, litigation
against the guardian as representative
of the incapacitated person may not
proceed without permission of the
court which appointed the guard-
ian.”%2 The court found that a suit
against a GAL for breach of duty;,
conspiracy, and defamation for acting
against the ward’s interests must be
treated differently from other ac-
tions because “[a] guardian ad litem
may be obliged to act contrary to the

wishes of the incompetent and adopt
a position that is adverse to the posi-
tion of the ward.”%3

IV. Who May Be Appointed to
Serve as a GAL?

Because issues involving inca-
pacitated litigants are critical to the
court, the litigants, and the public, the
New York City Civil Court has a GAL
program in place. The court trains
and certifies GALs, serves as a liaison
to other agencies and stakeholders,
and in general administers the GAL
program.

To become a certified Civil Court
GAL, the appointee must undergo
a court-approved daylong training
program. The training, overseen
by the Civil Court Administrative
Judge’s office, is currently offered
twice each year in two live training
sessions, usually in January and June.
Video replays of the trainings can be
viewed in between the scheduled live
sessions.>* Attorneys admitted to the
bar for at least two years can receive
a total of six free Continuing Legal
Education (CLE) credits for complet-
ing the training.®

Applications to serve as a Hous-
ing Court GAL are available online.%®

Court certification is not neces-
sary for trained pro bono profes-
sionals associated with social service
agencies”®’ or for students affiliated
with a law school’s elder-law clinic.%8

Courts must take the proposed
GAL’s financial ability into account
under CPLR 1202(c) when determin-
ing whether the GAL can provide for
the ward’s best interests.>° Before a
court may make an appointment, the
proposed GAL must sign an affidavit
“stating facts showing his ability to
answer for any damage sustained
by his negligence or misconduct.”
These facts include the GAL'’s assets,
income, and liabilities.® CPLR 1202(c)
is not always used in summary
proceedings, in which Housing Court
GALs have vastly fewer powers than
Supreme Court Article 81 guardians
and in which Housing Court moni-
tors its GALs more closely than other
courts do. GAL appointment orders

in Housing Court sometimes pro-
vide that the GAL will serve without
bond. Some appointment orders even
provide that GALs need not comply
with CPLR 1202(c) affidavit require-
ment.52 The fear is that compelling
GALs to submit these affidavits is an
onerous demand that might decrease
the available pool of GALs who could
assist Housing Court litigants. A Civil
Court directive provides, however,
that “Judges must insure that [a
CPLR 1202(c)] affidavit is filed.”83

Housing Court GALSs need not
file a notice of appointment under
§ 36.2(c) of the Rules of the Chief
Judge, but judges; judicial hearing
officers; and their spouses, children,
and parents are disqualified from
service as a GAL.5

It is widely agreed that private
law firms should be encouraged to
serve as GALs, given the level of legal
training and expertise that attorneys
possess. Private attorneys serving
as GALs increase the efficiency of
the GAL appointment and training
process.’® But a GAL need not be
an attorney.% Nor must a GAL be a
doctor when the ward is mentally
impaired.5’

V.  How GALs Are Appointed

A GAL may be appointed upon
APS motion under CPLR 1202(a),
or the court may appoint a GAL on
motion or “at any stage of the action
upon its own initiative.”

CPLR 1201 lists three categories
of persons who must appear by a
GAL: (1) certain infants; (2) certain
adjudicated incompetents or conser-
vatees; and (3) individuals “incapable
of adequately prosecuting or defend-
ing [their] rights.” This article ad-
dresses the third category.

As to potential wards who might
be incapable of adequately defending
their rights, the court should hold a
hearing to ascertain the need to ap-
point a GAL for them even when they
have competent counsel or when they
and their attorneys object to appoint-
ing a GAL.%8 The court in Fran Pearl
Equities Corp. v. Murphy found that
a hearing is required to determine
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whether to appoint a GAL.5° Accord-
ing to Silver & Junger v. Miklos,” the
court may appoint a GAL without a
hearing if it relies on APS’s psychi-
atric documents and the petitioner’s
letter to APS supporting the need

for a GAL. A hearing is not required
if the proposed ward and opposing
party agree, on consent, that a GAL
is needed or would be helpful to
resolve the proceeding. No hearing
is required when GAL appointment
can be based on the court record and
documentation that raise no issues of
fact.

If the court before which the pro-
ceeding is pending does not appoint
a GAL, an application for a GAL may
also be made under CPLR 1202(a)(1)
on motion by “an infant party if he
is more than fourteen years of age.”
CPLR 1201 additionally provides that
unless the court appoints a GAL, an
infant shall appear by a parent having
legal custody or, if there is no parent,
by another person or agency having
legal custody. The phrase “having
legal custody” refers to judicially de-
termined custody. Allowing a parent
or legal guardian to appear without
appointing a GAL eliminates an un-
necessary application to the court.
Appointing a GAL is required if “the
right to custody exists neither by
parenthood or by decree.”’*

CPLR 1202(a)(2) provides that
a motion to appoint a GAL may be
brought by a “relative, friend or a
guardian, committee of the prop-
erty or conservator.” A government
agency like APS or DSS has standing
to move for a GAL, given its duties
under Social Services Law § 473 and
18 N.Y.C.R.R. 457. APS has standing
as a friend of the court to move to
appoint a GAL without moving to
intervene in the proceeding.’

Under CPLR 1012(a)(1), a court
must permit a person to intervene as
a party when a state statute confers
the right to do so.”® A protective ser-
vices agency must have a network of
professional consultants and service
providers and may be involved with
health, mental health, aging, and
legal and law-enforcement agencies.”
The Social Services Law does not

give a protective services agency the

right to intervene to seek a GAL for a
party.” In a special proceeding in the
Housing Court, therefore, APS inter-

vention is permitted only by leave of
the court.”

CPLR 1202(a)(3) provides that a
motion to appoint a GAL may be
brought by “any other party to the
action if a motion has not been made
under paragraph one or two within
ten days after completion of ser-
vice.”’” The “other party” may be the
opposing one or the opposing party’s
counsel. Courts interpret CPLR
1202(a)(3) to require a party who
knows, or believes, that the opposing
party suffers from a mental condition
to bring that condition to the court’s
attention.’® This is especially true of
the opposing side’s attorney, who is
an officer of the court. The opposing
side has a duty to inform the court of
an adversary’s incapacity, especially
when evidence in a prior proceeding
between the two parties suggested
that a guardian was required. In Jack-
son Gardens LLC v. Osorio, the court
found that “[t]he fact that a guardian
was found to be needed in a prior
case, between the same parties, six
months prior, clearly placed a duty
on the petitioner to inform the court,
and makes his failure to do same
inexcusable.”"®

Even when a litigant has insuf-
ficient proof to move for a GAL, the
litigant still has an obligation to bring
the potential ward’s mental disability
to the court’s attention.®® Securing a
judgment and evicting a tenant the
landlord knew was mentally inca-
pacitated and in a nursing home can
subject the landlord to claims for
wrongful eviction and property dam-
age.8! Not only does moral obligation
require informing the court of a liti-
gant’s possible incapacity, but a legal
one does as well.

Sometimes a landlord will have a
duty to inform the court that a tenant
might need a GAL if for no reason
other than that the nuisance allega-
tions that form the grounds for the
holdover suggest a pattern of bizarre
acts that might warrant a GAL. On
the other hand, sometimes counsel

will be only too glad to raise the
matter of appointing a GAL so as to
frazzle a nervous, unrepresented liti-
gant or cause a court to question the
litigant’s rationality and good faith.

A court-approved GAL is ap-
pointed when a Housing Court judge
submits a Guardian ad Litem Request
form to the borough’s Housing Court
Supervising Judge or GAL coordina-
tor, who maintains a list of court-
approved GALs. The Housing judge
may request a GAL who has particu-
lar experience or specialization. The
Supervising Judge or GAL coordina-
tor gives the appointing judge two
or three names from the list, and the
appointing judge’s court attorney
contacts the first of the two or three
to assess availability and interest. The
potential GAL may accept only if the
court makes the initial contact; no
other party to the case may arrange
for the appointment. The court at-
torney informs the potential GAL of
the basic facts of the case, including
whether the ward is an APS client. If
the potential GALs decline appoint-
ment, the Supervising Judge or GAL
coordinator provides new names.

Once a person agrees to serve
as a GAL, the appointing judge or
court attorney prepares an order of
appointment, which, when com-
pleted and signed by the appointing
judge, is submitted to the Supervising
Judge. The court attorney then mails
the order and the papers in the court
file to the GAL.

A judge may also directly ap-
point a potential ward’s relative,
friend, therapist, or social worker to
serve as the GAL, although the judge
should be on guard for the potential
of a conflict of interests. A judge who
makes a direct appointment need not
submit anything to the Supervising
Judge or GAL coordinator, and the
Supervising Judge or GAL coordina-
tor will not give the appointing judge
a list of potential GALs. According to
a Civil Court advisory notice, those
non-court-certified individuals, “as a
condition of the appointment, must
participate in training specified by the
Administrative Judge.”®?
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CPLR 1202(c) provides that no
GAL appointment is valid unless
the GAL files written consent of the
appointment with the court. A court
may not appoint a GAL who is un-
willing to serve.

VI. Housing Court’s Authority
to Appoint a GAL

The Civil Court, including its
Housing Part, has the authority to ap-
point a GAL in a summary proceed-
ing®® and need not refer a GAL mo-
tion to a Supreme Court judge. Under
CPLR 1202(a), “[t]he court in which
an action is triable may appoint a
guardian ad litem at any stage in the
action.”® Even if an adjudication of
incompetency has not been made, the
court must appoint a GAL if court
intervention is required to protect the
best interests of a litigant incapable
of adequately asserting claims and
rights.s®

One Civil Court judge in three
decisions published more than 15
years ago wrote that Housing Court
does not have the jurisdiction to ap-
point GALs.8¢ All other courts have
disagreed. These courts, from the Ap-
pellate Term down,® have explained
that Civil and Housing Court judges
“ha[ve] the duty to protect a litigant
who is incapable of protecting his
or her interests”88 and “‘the inher-
ent’ power to appoint a guardian ad
litem.”8°

VII. When Can a GAL Be
Appointed?

Housing Court must appoint
a GAL for litigants in a pending
proceeding if the court finds, based
on a preponderance of the evidence,
that the litigants are incapable of
adequately prosecuting or defend-
ing their rights.®® A determination of
incompetency, unlike in an Article
81 proceeding, is not required.®! The
Court of Appeals in the seminal Seng-
stack v. Sengstack found that although
a GAL appointment should not be
used to evade a formal declaration
of incompetency, the court still has a
duty to protect a litigant who might
be incompetent but not formally
declared incompetent.%

Under CPLR 1202, a GAL may be
appointed at any stage of the action
or proceeding. The Appellate Divi-
sion, First Department, in In re Beyer,
confirmed in 1964 that CPLR 1202(a)
allows courts to appoint GALs at any
stage and “to a complex of situations,
some of which may antedate the tech-
nical institution of the proceeding.”®
The court may, therefore, appoint a
GAL before the action or proceed-
ing begins. That might occur when
a landlord’s attorney serves a peti-
tion and notice of petition and alerts
the court to appoint a GAL rather
than allow a tenant to be evicted for
failing to answer the petition in a
nonpayment proceeding or for being
absent at an inquest in a holdover
proceeding.

In actions or proceedings involv-
ing incompetents, the court should
wait for the application of the persons
entitled to move for the appointment
of a GAL before the court appoints
the GAL. If that procedure might
endanger the incompetent’s interests,
then the appointment can be made at
the inception of the action or proceed-
ing—for example, in an order to show
cause before the petition and notice of
petition are served.** The court may
also appoint a GAL after the parties
have agreed on a settlement® or after
a judgment is entered® or at the ap-
peals stage.¥’

An action or proceeding against
litigants incapable of adequately
protecting their interests may not
proceed without notice to the court of
the litigant’s incapacities and a court
inquiry.®® Following the proposition
set out in Vinokur v. Balzaretti that
“[t]he public policy of this State,
and of this court, is one of rigorous
protection of the rights of the men-
tally infirm,”® a hearing should be
conducted whenever a question of
fact arises about whether a GAL is
required.®® Questions of fact might
concern a potential ward’s alleged
delusional behavior, poor judgment,
and sub-clinical manifestations.*0!
The court in Weingarten v. State held
that when a party eligible under
CPLR 1202(a) applies for the ap-
pointment of a GAL for an individual

who resides in a mental institution,
a rebuttable presumption arises that
the individual is incapacitated.12

CPLR 1201 dictates that a liti-
gant’s mental impairment less than
incompetency may support appoint-
ing a GAL.19% A GAL must be ap-
pointed if a potential ward does not
understand the nature of the legal
proceeding or the possible conse-
guences of the court’s judgment.104

The proposed ward’s physi-
cal impairments may also warrant
appointing a GAL if the proposed
ward is pro se and unable to appear
in court to defend or assert a claim.1%
A GAL will also be appointed when
the litigant is unable to appear in
court because of incarceration.'%
In Leibowitz v. Hunter,'%" the court
granted a motion to appoint a GAL
to aid a plaintiff in a coma due to
injuries sustained in a car accident.
Some courts have declined to appoint
a GAL if the potential ward’s physical
incapacity was not linked to a mental
incapacity.108

The court will take a host of
factors into account to determine
whether a litigant requires a GAL. A
litigant’s decreased mental ability or
physical agility caused by advanced
age,' disease,™ or drug or alcohol
abuse™! is relevant. Patients in psy-
chiatric institutions presumptively
require a GAL's assistance.!? Courts
will consider affidavits from neigh-
bors, physicians, and others capable
of attesting to the litigant’s mental
and physical capabilities.’3

Not only are tenants eligible to
receive a GAL, but landlords are as
well. A GAL may also be appointed in
any Housing Court proceeding, not
just an eviction proceeding. Although
GALs are seen most commonly in
nonpayment and holdover proceed-
ings, they serve in illegal lockout and
HP (repair) proceedings.™*

The GAL'’s role ends when the
case is dismissed, discontinued,
settled, or otherwise resolved. A
new GAL is required for every new
proceeding,'® although the judge
who believes that the GAL performed
satisfactorily and developed a posi-
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tive relationship with the ward may
appoint the same GAL for the new
proceeding.

VIII. Vacatur of Judgments

Most courts, if pressed, will
vacate a final judgment of posses-
sion and warrant of eviction if they
find that an individual required a
GAL during the action or proceeding
but did not have one, regardless of
whether an attorney represented the
tenant at the trial.}6 In 124 MacDougal
St. Assocs. v. Hurd, the court vacated
a default judgment against a tenant
who needed a GAL and an Article
81 guardian.” Courts have vacated
foreclosure, divorce, and money
judgments more than a year after the
default for mentally incapacitated
defendants.!®

If the court, once notified that a
tenant is incapacitated, fails to make
the appointment or give careful con-
sideration to the need for a GAL, it is
“improvident and requires the rever-
sal of the judgment.”''® Most courts
will similarly vacate a judgment and
restore a party to possession if they
find that the party was unable to
defend rights in the proceeding ad-
equately.’® Of import is a March 2007
Civil Court Advisory Notice stating
that “if it appears that a respondent
is incapable of adequately defend-
ing against a proceeding, the court
should appoint a guardian ad litem
and any default judgment entered
prior to the appointment in most
instances should be vacated. Failure
to vacate the default judgment maybe
[sic] reversible error.”1?!

When APS moves for a GAL, it
will often tell the court on the land-
lord’s application that the motion to
vacate the judgment may be held in
abeyance. Many GALs never move
to vacate the judgment. They will
use the judgment’s nonvacatur as a
bargaining tool, if the ward will not
otherwise be prejudiced, to get more
time to satisfy the judgment. Often
landlords consent to giving wards
time to satisfy the judgment if the
judgment is not vacated. Landlords
also consent to GALs in close cases on

the condition that the court not im-
mediately vacate the judgment.

An out-of-court stipulation
signed by a tenant incapable of ad-
equately defending his or her rights
will be vacated if the tenant required
a GAL.'2 If a tenant is “unable to ad-
dress a particular topic without going
off on a tangent”123 and otherwise
is unable to defend legal rights, the
default judgment should be vacated
and a GAL appointed.

In Roe Corp. v. Doe,*?* the court
vacated a judgment of possession
after finding that the petitioner-land-
lord, who knew about the respon-
dent-tenant’s incapacities, had a legal
obligation to inform the court that the
tenant was incapacitated.1? In V.K.,
the court went even further, holding
that ““a petitioner, in any proceeding,
[must] be extremely diligent’ in deter-
mining whether a party may be un-
der a disability requiring a guardian
ad litem.”128 If a party fails “to notify
the court of an adversary’s disability
before obtaining a default judgment,
[it] is a fraud on the court and a basis
to vacate the judgment.”1%’

IX. When GALs Are Not
Required

Some courts will not vacate a
judgment despite the ward’s inca-
pacitation. These courts will deny a
motion to appoint a GAL even after
a default and eviction, and even
when the landlord knew about the
tenant’s infirmities.’?® In Kalimian v.
Driscoll, the court found that the fact
that counsel represented the ten-
ant played no role in determining
whether the tenant was prejudiced by
the absence of a GAL,'?° but the court
in Hertwig-Brilliant v. Michetti found
that failure to appoint a GAL was
harmless because competent counsel
represented the litigant, who was also
helped by family.1% Some courts will
not appoint a GAL when the respon-
dent waits two years in the proceed-
ing until the eve of the trial to move
for a GAL.13! The court in 321 W. 16th
St. Assocs. v. Wiesner, for example,
refused to appoint a GAL late in the
proceeding.132

A court will deny a motion to ap-
point a GAL and vacate a judgment
if the potential ward does not prove
an incapacity to prosecute or defend
rights.133 Thus, a motion will be
denied if the letter of the psychologist
who examined the tenant does “not
state that [the] tenant was incapable
of defending her rights or that ap-

pointment of a guardian was needed.
1134

When a motion to appoint a GAL
is made, the court must balance the
litigant’s interests with those of third
parties, such as other tenants in the
building, to assess whether to appoint
a GAL. At first, litigants might appear
unable to defend their rights ade-
quately. After further assessment, the
court might determine that the poten-
tial ward does not need a GAL.'%

Some courts have declined to
appoint a GAL on the ground that
appointing one will not help a recal-
citrant litigant. Stratton Coop., Inc. v.
Fener®® was a nuisance proceeding in
which the tenant repeatedly refused
access to her home or to cure hazard-
ous accumulations.'®” In that case, the
Appellate Division, First Department,
affirmed the final judgment and the
decision finding that appointing a
guardian (an Article 81 guardian in
this instance) would not have re-
solved the issue of access and that the
rights of the other tenants needed to
be acknowledged. The court balanced
the tenant’s needs with the rights
of the other tenants in the building
whose health and safety were at risk.

Similarly, in Pinehurst Constr.
Corp. v. Schlesinger,'® a nuisance
holdover proceeding, although the
Appellate Term dissent argued that
the final judgment after trial should
be reversed because it appeared that
the tenant was an “elderly, chroni-
cally sick, and apparently disturbed
tenant,”*3° the majority found no
basis to conclude that appointing an
Article 81 guardian, “even if warrant-
ed, would remedy the long-standing,
acute problems posed by tenant’s ag-
gressive, antisocial behavior.”140

Having a history of mental
impairment is insufficient by itself
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to require either the appointment

or continued service of a GAL. The
incapacity could have disappeared by
the time the new action or proceeding
began.14!

X. Removing a GAL

A court’s disagreement with a
guardian’s choices is insufficient to
warrant replacing the guardian. In
Sutherland v. New York,2 the plain-
tiff’s mother accepted a lump sum
monetary offer from the city to settle
her and her child’s claims, despite the
trial court’s view that the child’s best
interests required that payment be
made over a period of years. The trial
court entered an order removing the
mother as guardian and replacing her
with a GAL. The Appellate Division,
First Department, reversed, finding
that the disagreement was insufficient
to warrant removing the natural par-
ent as GAL.1#

Likewise, the court in Stahl v.
Rhee found that a plaintiff’s mother’s
refusal to accept a settlement on
her son’s behalf was insufficient to
replace the mother, acting as legal
guardian, with a GAL.'** The plaintiff
became severely mentally retarded
from his exposure to antibacterial
skin cleanser prescribed for him
shortly after his birth. According to
the Appellate Division, Second De-
partment, Supreme Court improperly
discharged the plaintiff’s mother as
the plaintiff’s guardian and inappro-
priately replaced her with a court-
appointed GAL when the plaintiff’s
mother refused to accept a proposed
settlement “under any circum-
stances” because it would not cover
her son’s expenses.'*> The Appellate
Division held that the mother’s deci-
sion was not unreasonable, arbitrary,
or capricious, especially absent proof
of a conflict of interest between the
mother and the infant plaintiff. The
Second Department therefore re-
versed the Supreme Court’s decision
removing the child’s mother as his
legal guardian.1#6

Courts have the power to remove
a GAL on their own motion if a GAL,
in the GAL’s capacity as an officer of
the court and as the person charged

with protecting the ward’s rights,
engages in conduct that prejudices
or harms the ward.™*” The court in
De Forte v. Liggett & Myers Tobacco
Co. found that “[t]he rights of an
infant cannot and should not be lost
through the obdurate, unreasonable
and uninformed conduct and opinion
of the guardian ad litem.”18 A judge
who determines that the GAL is act-
ing against the ward’s best interests
should remove the GAL. If the Civil
Court removes the GAL from its list
of certified GALs, each Housing
judge overseeing a particular case
decides whether to remove the GAL
while the proceeding is pending. A
court may further vacate a warrant
of eviction and restore a tenant to
possession, even after the marshal
executes the warrant of eviction, if the
GAL’s ineffective assistance caused
the eviction.149

A court should be wary about
defaulting a ward whose GAL did not
appear. Under CPLR 1203, no default
may be entered until 20 days after a
GAL is appointed.'® Even after that
time passes, the court should not
begin to consider a default judgment
against the ward until the court in-
quires diligently into what caused the
default. If the GAL is responsible for
the default, the court should consider
relieving the GAL, appointing a new
GAL, and informing the Administra-
tive Judge.

Sometimes a GAL behaves
egregiously, although not necessarily
toward the ward. In Hitchcock Plaza,
Inc. v. Clark, a GAL spat on an associ-
ate of the opposing side’s law firm.'5!
The law firm moved for sanctions
against the GAL. The court denied
the motion because the GAL was not
a party or an attorney, sustained the
spitting charge and referred the GAL
to the Administrative Judge.®?

When the judge or the Civil
Court’s GAL program believes that a
GAL is performing inadequately, they
must do their best to investigate the
matter promptly. A complaint against
a GAL triggers due process rights.
Under § 36.3(e) of the Rules of the
Chief Judge, “The Chief Administra-
tor [of the Courts] may remove any

[GAL] from any list for unsatisfactory
performance or any conduct incom-
patible with appointment from that
list, or if disqualified from appoint-
ment pursuant to this Part. A [GAL]
may not be removed except upon re-
ceipt of a written statement of reasons
for the removal and an opportunity to
provide an explanation and to submit
facts in opposition to the removal.”
The Chief Administrator’s duties to
consider removing a Civil Court GAL
are delegated to the Civil Court’s
Administrative Judge.

XIl.  Proper Advocacy

The courts must determine
whether a GAL has represented the
ward’s best interests. Courts have the
continuing responsibility to supervise
the GAL’s work.'® In a New York
City Civil Court Advisory Notice dat-
ed March 2007, the court advised that
judges must assess the adequacy of
the GAL'’s advocacy for the ward be-
fore it may so-order a stipulation that
a GAL wishes to enter into.!> The
judge must assess whether the GAL
has met with the ward and attempted
to have a home visit, whether the
GAL has determined what the ward
desires as an outcome of the case, and
whether the GAL has investigated
and weighed all the factors in the case
and recommends a settlement in the
ward’s best interests. The GAL must
also develop a plan to assist the ward
in obtaining repairs, money, or other
assistance to comply with the pro-
posed stipulation and follow through
with the plan to assist the ward. The
GAL must inform the court whether
the ward agrees with the proposed
settlement. Finally, the GAL must try
to locate a missing ward and take all
possible steps to get the ward to come
to court.

In making these assessments, the
court must allocute on the record any
significant stipulation, such as one
that settles a proceeding. The court
should not simply sign the stipulation
as if were a two-attorney stipulation,
even if the GAL is an attorney.'>®

The court’s supervisory role lim-
its a GAL’s advocacy. Once again, as
three experts explain:
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If a settlement does not
compromise a ward’s
property rights (e.g., if
there is no provision that
a default will result in the
issuance or execution of

a warrant of eviction, or
that a property right will
be surrendered), then the
court may determine that
a settlement is appropriate
without further action to
protect the ward, and the
court—not the guardian
ad litem—may approve
the settlement. On the
other hand, if the ward’s
property rights are impli-
cated (e.g., if the settlement
provides for a warrant or
surrender), the court must
make an initial determina-
tion whether it can ap-
prove the settlement.1%6

The GAL’s duties and the court’s
obligations are fact specific. The
more the ward gives up in terms of
a settlement, the more the GAL must
investigate, advocate, and explain.1%’
Likewise, the court must assure the
integrity of the proceedings and pro-
tect the ward’s rights by inquiring,
examining, and allocuting on the
record.1%8

XIl. Service Issues

Before any action or proceeding
may go forward, the ward or poten-
tial ward must receive the petition
and notice of petition underlying the
proceeding as well as any motion to
appoint a GAL.™° The RPAPL and the
CPLR require service so that the ward
or the ward’s guardian, committee,
or conservator will get notice of any
pending action or proceeding.'6°

a. Service of Petition and Notice
of Petition

Under RPAPL § 735, the petition
and notice of petition must be person-
ally delivered on the respondent, de-
livered and left with a person of suit-
able age and discretion who resides
or is employed at the property sought
to be recovered, or served by con-
spicuously placed service.'6! Properly

serving the petition, notice of petition,
and any predicate notice is especially
important when the landlord knows
that the tenant resides in a hospital,
nursing home, or other institution.'6?
The landlord’s failure to mail ad-
ditional copies of the petition and
notice of petition to this additional,
alternative address will resultin a
dismissal of the proceeding.'63

In the nonpayment summary
proceeding Parras v. Ricciardi,'% the
court vacated the default judgment
awarded to a petitioner-landlord who
failed to mail additional copies of
the petition and notice of petition to
the nursing home where the tenant-
respondent was residing.1%® The court
found that “when the landlord knows
the tenant is living in a nursing home,
the tenant must be served with the
petition and notice of petition at the
nursing home in order for the court
to have jurisdiction over the sum-
mary proceeding.”18 The court also
found that RPAPL § 735(1)(a) forbids
a default against tenants not served
at their other residential address even
if the petitioner does not learn about
the other residence until the person
preparing the affidavit of nonmilitary
service discovers the tenant’s where-
abouts in connection with preparing
the affidavit of investigation.16’

In RPAPL § 735(1)(a), “resi-
dence” “means the particular locality
where the tenant is actually living
at the time the summary proceeding
is commenced.”1%8 This residence
might be a location different from
the premises of which the landlord
seeks possession. Even proper service
at the nursing home would not have
been satisfactory in Parras, though,
because the landlord knew that the
respondent was mentally incompe-
tent and did not inform the court of
that fact before it obtained a default
judgment.16°

b. Service Upon the Ward of a
Motion to Appoint a GAL

CPLR 1202(b) requires that a
notice of motion to appoint a GAL
“be served upon the guardian of [the
ward’s] property, upon [the ward’s]
committee or upon [the ward’s]

conservator” or, if none exists, then
“upon the person with whom [the
ward] resides.”*’® CPLR 1202(b)

also requires personal service on the
potential ward if that person is over
the age of 14 and has not yet been
judicially declared incompetent.1’1
The court must deny a motion not
served on the potential ward.}’2 Un-
less there is a judicial declaration of
incompetence or court determination
of the litigant’s mental condition,

the potential ward must be given an
opportunity to be heard.1”® The court
in Beach Haven Apts. Assocs. LLC v.
Riggs held that “it is critical that the
proposed ward be properly served so
that he is aware of the motion and the
basis upon which APS seeks the im-
position of a guardian ad litem and so
that he can appear in court and argue
for or against the motion.”17

XIll. Compensation for GALs

CPLR 1204 sets forth the com-
pensation that GALs may receive for
their services.”® In proceedings in
which the ward is an APS client, APS,
through the New York City Human
Resources Administration (HRA),
will provide compensation of $600
for the entire action or proceeding,
whether or not the GAL is an attorney
or has special skills.1”® The GAL order
should include a note that HRA will
pay the GAL $600 in exchange for the
GAL’s services.’” An exception to
the normal APS compensation policy
could entail the court’s asking HRA to
approve a higher fee when the GAL
provides more services than usually
required.1’® A court that believes that
the ward is or will be an APS client
may appoint the GAL immediately
with the understanding that a deter-
mination whether APS will compen-
sate the GAL will be made later.17®

Upon either the GAL’s or the
GAL’s attorney’s filing an affidavit
that shows the services rendered,
the court may, in the case of a ward
who is not an APS client, enter an
order granting the GAL reasonable
compensation. The compensation
may “be paid in whole or part by
any other party or from” the ward’s
recovery or other property.18 If the
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GAL seeks more than $500 in com-
pensation in a non-APS case, then
the GAL or the GAL'’s attorney “must
file with the fiduciary clerk, on such
form as is promulgated by the Chief
Administrator, a statement of ap-
proval of compensation, which shall
contain a confirmation to be signed
by the fiduciary clerk that the [GAL
or the attorney retained by the GAL]
has filed the notice of appointment
and certification of compliance.””181
No compensation may be awarded
unless the GAL “has filed the notice
of appointment and certification of
compliance form.”182

Details about compensation for
Civil Court GALs are available on the
court’s Web site.183

Compensation “shall not exceed
the fair value of services rendered.”'84
What qualifies as reasonable com-
pensation varies from case to case.

So long as a GAL can support the
request for compensation with an ap-
plication “supported by [an] itemized
documentation showing the work
performed and his hourly rate”!8 and
the “fees are fair and reasonable,”18®
the court will award the requested
compensation. The GAL was able to
meet this standard in C.F.B. v. T.B.
and was awarded nearly $8,000.187 In
a different case, Bolsinger v. Bolsinger,
the Appellate Division found that
“[i]n fixing the fee, the dollar value
for nonlegal work performed by an
attorney who is appointed a guard-
ian ad litem pursuant to CPLR 1202
should not be enhanced just because
an attorney does it.”’188 Rather, other
factors must be considered to de-
termine the appropriate compensa-
tion. In Bolsinger, the court stated
that these factors include fixing the
compensation “‘with due regard to
the responsibility, time and attention
required in the performance of [the
GAL’s] duties,” the result obtained,
and the funds available to the person
who must bear the cost of the guard-
ian ad litem’s services.”8°

A court that deems a GAL'’s
compensation excessive will reduce
the amount. In In re First National City
Bank (In re Springett’s Trust), the court
found that the GAL “rendered exten-

sive services for a period of almost
five years”19 and that “his services
were of considerable assistance to the
court.”191 But the court relied on the
other factors to reduce the amount
awarded from the requested $8,000 to
$4,000.192

Courts will take the paying
ward’s net worth into account to
determine the reasonableness of the
GAL’s compensation. In In re Becan,

a 1966 case, the court determined the
tenant’s net worth to be small because
his estate totaled less than $2,500.1%3
The court noted additionally that

the appointed GAL expended a
minimum amount of effort. The court
reduced the original $250 award to
the GAL to $100. The court found that
because the GAL was a guardian of
the court who was appearing in an
accounting of the estate of an incom-
petent veteran, the GAL was “bound
to conscientiously perform [his] re-
spective duties, with the understand-
ing that [he] may be asked to accept
most moderate compensation for [his]
services.”1%

CPLR 1204 permits GALSs to be
compensated from the proceeds of the
ward’s award and allows payment to
be made by “any other party,” includ-
ing the party whom the GAL does
not represent. In Perales v. Cuttita,'®
the Appellate Division, Third Depart-
ment, held that the Special Term had
acted within its discretion when it
required the Commissioner of Social
Services to pay the attorney for ser-
vices rendered as a GAL for residents
of adult-care facilities.

CPLR 1204 restricts the GAL's
compensation to be paid from a
non-party. In In re Baby Boy O., the
GAL went uncompensated because
the mother did not receive a recov-
ery from which the GAL could be
paid.1% Because the Commissioner
of Social Services was not a party to
the proceeding, moreover, the Com-
missioner could not be directed to
pay the GAL. A party can be ordered
to pay the GAL if that party’s actions
led to appointing the GAL. In Inre
Ault, the court found that CPLR 1204
directs that “a party may be charged
with payment of the compensation

of a guardian ad litem only where
the actions of such party generated
unnecessary, unfounded or purely
self-serving litigation that resulted in
the appointment of a guardian.”1%7

XIV. The Role of Adult Protective
Services

APS is a governmental agency
created under New York’s Social Ser-
vices Law § 473 for New York City’s
five boroughs.1%8 To be eligible for
APS services, individuals must be at
least 18 years old; not reside perma-
nently in a hospital, nursing home, or
rehabilitation facility; and as a result
of mental or physical impairments
be unable to meet the following three
criteria. The first of these criteria is
that prospective clients be unable to
“meet their essential needs for food,
shelter, clothing, or medical care”%
or protect themselves from “physical,
sexual, or emotional abuse, active,
passive or self-neglect or financial
exploitation.”2% The second criterion
is that the individuals be “in need
of protection from actual or threat-
ened harm due to physical, sexual or
emotional abuse, active, passive or
self-neglect or financial exploitation,
or by hazardous conditions caused by
the action or inaction of either them-
selves or other individuals.”?! The
third criterion is that the individuals
have “no one available who is willing
and able to assist.”?2 APS does not
consider the individuals’ income in
determining whether to aid them.

Title 18 N.Y.C.R.R. 457 sets forth
the criteria to determine whether
someone needs APS services. Individ-
uals and organizations may refer in-
dividuals to APS, either by telephone
or the Internet. APS then responds to
the referral by conducting an assess-
ment. APS will assist clients to get
grants for rent arrears, medical and
psychiatric care, services like Meals
on Wheels and home care, public
assistance, and other programs to en-
able clients to remain at home. APS’s
mission is to provide services while
using the least-restrictive measures
possible. APS occasionally needs to
use more-restrictive measures, such
as putting the client on financial
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management, referring the case to its
Office of Legal Affairs to appoint a
GAL, and, if necessary, referring the
case to an Article 81 guardian who
can enforce an order to conduct a
heavy-duty cleaning or to arrange to
relocate a ward to a more affordable
apartment or a setting with a suitable
level of care.

From time to time APS will ac-
cept as a client someone whom the
courts, landlords’ attorneys, and
tenant advocates might agree does
not need a GAL. Courts, landlords’
attorneys, and tenant advocates are
also surprised occasionally to learn
that APS will not accept someone
they agree should have a GAL. One
explanation for the incongruence is
that the APS acceptance criteria as
outlined above differ from the CPLR
1201 standard for appointing a GAL:
that the person be an adult incapable
of adequately prosecuting claims and
defending rights.

APS assessments are designed to
satisfy APS acceptance criteria and
not CPLR 1201, even though APS
will submit its assessment reports to
Housing Court pursuant to a motion
to secure a GAL under CPLR 1201
and to vacate a judgment if one exists.
Judges and practitioners are occasion-
ally stymied by APS reports that do
not directly cover the factors helpful
in deciding whether a potential ward
has or had the physical or mental
wherewithal to litigate. These factors,
typically absent from APS assess-
ments, include whether the potential
ward understands the court process
and the contours of the specific
litigation.

When an APS assessment con-
cludes that a potential ward is
severely mentally retarded, one can
assume that the potential ward is or
was unable to prosecute claims and
assert defenses. The ward is therefore
entitled to a GAL and to vacate the
judgment under CPLR 1201. Less
clear is when the assessment finds
the potential ward depressed. A valid
assessment of clinical depression
under DSM IV means that the poten-
tial ward is incapable of prosecuting
and asserting claims and defenses.

But mere nonclinical depression is
different. Just because someone is de-
pressed, a natural state for someone
facing eviction, does not mean that
the person is or was unable to pros-
ecute claims and assert defenses, even
if it might mean that the depressed
person is entitled to APS services.

Similarly unhelpful is psychiatric
terminology in reports that Hous-
ing judges often see using the words
“rule out,” as in, “rule out bipolar
disorder.” “Rule out” means that the
psychiatrist does not rule something
out—that the psychiatrist cannot say
that the potential ward is not bipolar.
This is different from ruling some-
thing in—that is, saying that the ward
is bipolar. A “rule out” formulation
is relevant, if at all, on the possibility
that something cannot be or was not
excluded. The formulation is inad-
missible if offered as proof of a con-
clusion. Only if based on a reasonable
degree of certainty or similar belief
expressing a probability supported
by a rational basis is expert medical
opinion testimony admissible as a
conclusion. %3

If APS does not accept a client
during the proceeding, the Housing
judge who wants to appoint a GAL
must find and appoint a volunteer.
The typical ward cannot afford to pay
for a GAL, and volunteers are hard
to find.2%* But the Civil Court’s GAL
program makes prospective GALs
aware that they are expected to accept
at least three pro bono cases a year.

*OMITTED TEXT BEGINS BELOW*

Sometimes, despite the court’s
requests, APS will reject a client dur-
ing the proceeding and, instead, seek
a GAL and judgment vacatur only
after the case has concluded with a
final judgment, when the tenant is on
the verge of an eviction. This problem
also arises when the landlord or its
counsel does not inform the court that
a GAL might be needed or when the
presiding judge or court staff abdicate
their responsibility to inquire or do
not possess the sensitivity to appreci-
ate the need for a GAL.

When any of these things hap-
pen, or do not happen, cures that

might have affected a proceeding at
its early stage occur at the end of the
proceeding and require the results to
be undone and redone. That should
not be the goal. The goal, as well-
explained by three thoughtful com-
mentators, is to “obviate the need for
litigation at the back-end of the pro-
ceeding. Weaving a tighter safety net
for tenants with diminished capacity
in order to identify them earlier in
the proceedings would result in: (1)
greater integrity to the judicial pro-
cess; and (2) judicial resources more
rightfully expended at the onset of
the litigation as opposed to the end,
when the court is required to vacate
a default or warrant and begin the
proceedings again.”20

If APS determines that a poten-
tial ward is ineligible for its services,
Housing Court may not compel APS
to reverse its decision. As the Ap-
pellate Term, First Department, has
written, “The landlord-tenant court
[is] not authorized to direct a reinves-
tigation or reconsideration of tenant’s
case.”?% To obtain a review under 18
N.Y.C.R.R. 404.1(f), the potential ward
must contact the Fair Hearing Sec-
tion at the New York State Office of
Temporary and Disability Assistance
(OTADA). The potential ward can
either fill out the online fair-hearing
request form at http://www.otda.
state.ny.us/oah/default.asp or mail
or fax the fair-hearing request form,
also available on the OTADA Web
site, to P.O. Box 1930, Albany, New
York 12201. During the hearing, the
potential ward presents reasons why
APS should have accepted the case.
A review of the fair-hearing determi-
nation is made by a CPLR Article 78
proceeding in Supreme Court.

APS’s tool APS Search?®’ allows
authorized individuals to look up
APS clients by name and address.
There has been a change in the APS
Search Protocol in Housing Court.
APS Search is now limited to cases
that Housing Court refers to APS.
This new limitation reflects confi-
dentiality concerns over the names
of APS clients not subjects of specific
search inquiries. Previously, names
of all APS clients close to the search
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terms would appear when searching
by name or address. APS is required
to keep these names and addresses
confidential because they are not the
subjects of the specific inquiry.

APS Eviction Units operate under
an agreement with the New York City
Department of investigation Mar-
shal’s Bureau. They visit and assess
clients and potential clients threat-
ened with imminent eviction. Shortly
before or at the moment of eviction,
marshals will alert APS to investigate
if the court directs them to do so, per-
haps on an order directing a landlord
to direct the marshal to notify APS
before an eviction, or if anyone else,
including a tenant, makes a legiti-
mate request.2%® APS develops service
plans for clients eligible for APS
services. APS will petition, by order
to show cause, the court to appoint
a GAL to assist clients with eviction
proceedings in Housing Court in
cases referred by a marshal.

In 2006, APS referred 1751 clients
for GALs.2% APS also petitions
Supreme Court to appoint under
Article 81 of the Mental Hygiene Law.
In 2006, APS referred 768 clients for
Article 81 guardians.?%0

If APS seeks an Article 81 guard-
ian, its representatives, or the GAL
after speaking to APS representatives,
will seek a Housing Court stay of
the execution of the warrant. Much
litigation arises at this point because,
from the landlord’s perspective, APS
will not pay rent in the interim and
because APS, a busy agency that does
not quickly seek Article 81 guard-
ians, will perform triage, handling its
most pressing, eviction-ready cases
first and the rest later. Landlords will
suggest that judges deny applications
to stay the warrant to force APS’s Of-
fice of Legal Affairs to seek an Article
81 guardian faster, but that puts the
judge in an untenable position, given
the possibility that a disabled tenant
might be evicted because the court
wanted to push APS into action. And
more delays ensue once an Article 81
guardian is sought.

If the person is eligible for APS
assistance based on a preliminary

determination, APS will evaluate the
potential ward to determine whether
a GAL is required. APS will make this
determination by using such methods
as a home visit and through a psy-
chiatric evaluation by one of its staff
medical personnel. If APS determines
that a GAL is required, APS will
request that a GAL be appointed.
Determining whether APS will ac-
cept a case takes four to six weeks.
Referrals in Housing Court are often
made by the judges, who contact the
borough APS representative, who acts
as a liaison and friend of the court.
This process often takes another two
to four weeks for a GAL to appear in
court on the ward’s behalf after the
court signs the order appointing the
GAL.

Although APS decisions affect
Housing Court’s ability to address a
ward’s needs, Housing judges lack
the authority to compel APS to act or
not act: “[A]n administrative determi-
nation regarding social services ben-
efits is not reviewable in the Housing
Court.”?™ Consequently, the process
in some cases will frustrate judges,
GALs, and landlords, when APS does
not initially accept a case when the
court makes a referral and does so
only much later, after a final judg-
ment has been rendered.

In Vega v. Eggleston, a 2002 action
in Supreme Court, New York County;,
the New York Legal Assistance
Group represented a class of plaintiffs
against the commissioner of HRA and
others, who were represented by the
New York City Corporation Counsel
and the New York State Attorney
General.?2 The court signed a so-
ordered a consent stipulation in 2003
in which APS promised to improve
its assessment and intake process
in a wide variety of matters, includ-
ing eviction prevention and housing
relocation. As relevant to Housing
Court GALs, the consent order’s goal
is two-fold. First to assure the “APS
will address, promptly and appro-
priately, the eviction preventing and
housing relocation service needs of
clients who appear to be APS eligible
while they are being assessed for APS
services when delaying such services

until after initial Assessment would
be harmful to the client.””?3 Second,
to assure the APS, during the referral
and assessment process, will “take all
reasonable steps appropriate under
the circumstances to prevent the
eviction of, or to attempt to relocate,
the client on or before the eviction
date.”?14

XV. Conclusion

New York’s adult population,
especially the growing senior-citizen
segment, will continue to require
advocacy in Housing Court due to
mental and physical impairments.
The pool of qualified GALs must
keep pace. What is best for the ward,
landlords, GALs, the GAL program,
and the court are expedient, fair reso-
lutions. All involved in the process
must strive to enable GALSs to serve
the ward, the court, and society and
to minimize the disruptions and
intrusions into the lives of incapaci-
tated individuals with tenancies in
jeopardy.
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Ct. N.Y. County 1999).

Neil H. Mickenberg, The Silent Clients:
Legal Aid and Ethical Considerations in
Representing Severely and Profoundly
Retarded Individuals, 31 Stan. L. Rev. 625,
634 (1979) (footnotes omitted).
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N.Y. C.P.L.R. 1012(a)(1) (McKinney’s 87.
2007).
N.Y. Soc. Serv. L. § 473(2)(a) (McKinney’s
2003).
N.Y. Life Ins., 184 Misc. 2d at 729, 711
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See N.Y. C.P.L.R. 401 (McKinney’s 2007);
N.Y. Life Ins., 184 Misc. 2d at 731, 711
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2002, at 22, col. 1 (Civ. Ct. Kings County);
Parras, 185 Misc. 2d at 213-14, 710
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BERGMAN ON MORTGAGE FORECLOSURES:
So They Demolished Your Building
(The One Where You Have a Mortgage);

Who Would Do That?

By Bruce J. Bergman

Who would
want to do
that? Well,
there are mu-
nicipal authori-
ties (particu-
larly, although
not exclusively,
New York City)
which seek to
demolish prop-
erties which may present a danger to
residents or the community.

If a property upon which a lender
holds a mortgage is in such terrible
shape that it may be subject to a
demolition order, obviously, itis a
serious situation, one which under
ideal circumstances would never
have gotten that far. But it does hap-
pen. Should a local governmental
authority be persuaded that demoli-
tion is necessary, there is then a legal
obligation that it notify those with an
interest in the property of the inten-
tion to demolish. In that fashion, par-
ties such as the owner and mortgage
holders can come forward either to
remedy the situation or oppose the
action if it is believed to be baseless or
unnecessary. Thereby, the parties can
protect themselves. There are no easy
answers to this, but at least there is an
opportunity to preserve the integrity
of the security.

What happens, though, if the
municipality neglects to give notice to
a mortgage holder? A recent case tells
us that where the agency is aware of
the existence of the mortgage, notice
must be given to the mortgage holder.
[Home Doc. Corp. v. City of New York,
297 A.D.2d 277, 746 NYS2d 42 (2d
Dep’t 2002)].

In the noted case, the mortgagee
had begun a foreclosure action and
named the City of New York as a de-
fendant. And a lis pendens was filed.
During the pendency of the foreclo-
sure, New York City inspected the
premises, recommended demolition
and thereafter actually demolished
the premises—without affording the
mortgage holder any notice of the
intention to do so. Under these cir-
cumstances, the court found it to be
a violation of due process to demol-
ish a building without giving notice
and an opportunity to be heard to a
party who has a valid interest in the

property.

What saved the mortgage holder
was that it was able to prove not only
its valid mortgage, but that the city
had knowledge of that mortgage.
What was not clear from the case
was whether the court concluded
that knowledge was based upon the
fact that the City was named in the
foreclosure, or because of the filed

lis pendens, or because there was a
recorded mortgage on file.

Even though the decision did not
make it clear, the recording of a mort-
gage is of course constructive notice
to the world of that interest and it
is that which requires a municipal
authority to advise a mortgage holder
of an intention to demolish.

In the end, this case offers the
comfort (for what it is worth) that
should a municipal authority err in
not giving notice, a suit for damages
by the mortgage holder who was kept
in the dark would be in order

Mr. Bergman, author of the
three-volume treatise Bergman on
New York Mortgage Foreclosures
(Matthew Bender & Co., Inc., rev.
2004), is a Partner with Berkman,
Henoch, Peterson & Peddy, P.C.,
Garden City, New York; an Adjunct
Associate Professor of Real Estate
with New York University’s Real
Estate Institute, where he teaches
the mortgage foreclosure course; and
a special lecturer on law at Hofstra
Law School. He is also a member of
the USFN and the American College
of Real Estate Lawyers.
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