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A Message from the Section Chair

Greetings, and Happy New
Year!

We had a splendid time at the
Real Property Law Section’s Summer
Meeting, held in July at the Equinox
Hotel in Manchester Village, Ver-
mont. Congratulations to Joshua
Stein, First Vice-Chair, who arranged
an outstanding program as well as
memorable social events, including a
reception at the Southern Vermont
Arts Center and a “farewell” dinner
at the Equinox Pond in a spectacular
setting. We were very pleased to
have President-Elect of the New
York State Bar Association, A. Vin-

cent Buzard,
attend the
entire meeting
and offer his
insights on sig-
nificant issues
before the Asso-
ciation. We also
thank Kathy
Heider and Lori
Nicoll from the Association for their
expertise, assistance and steadfast
support throughout.

Building on the success of the
program at the Summer Meeting,
Joshua Stein has arranged a related

and equally compelling program to
be held on Thursday morning, Janu-
ary 27,2005, at the Association’s
Annual Meeting.

One of the highlights of the
Summer Meeting was the ethics
presentation by Anne Reynolds
Copps. Anne took us through a case
study she wrote that triggered a very
lively discussion of numerous ethical
issues that may arise in “routine”
real estate transactions, including
conflicts of interest, referral prob-
lems, escrow malfeasance and billing
disputes. We look forward to part
two of Anne’s presentation at the
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Annual Meeting, entitled “Legal
Ethics in a Transactional Real Estate
Practice.”

Joshua Stein has announced that
the program at the Annual Meeting
will also include:

* Tom Curry, Diane Czarnick and
Peter Romano of the New York
State Department of Taxation and
Finance: New York State mort-
gage recording and transfer tax
issues, wraps and spreaders, par-
tial equity transfers, revolving
loans, multistate collateral, tax
exemptions and exceptions, and
how to get your questions
answered;

e Edward Levy: How Landlords
and Major Corporate Tenants are
Dealing with Today’s Security
Issues: What Works, What
Doesn’t Work, and Why;

¢ Andrew Lance and Nancy Con-
nery: Lease Exit Transactions:
Buyouts, Surrenders, Rejection
and Corporate Mergers;

¢ Richard S. Fries and Steven J.
Baum: Target Practice on New
York Foreclosures, Judicial and
Non-judicial;

e Edward G. Baer: How Leases Go
Wrong: Tales from the Trenches

of Lease Litigation, and Lessons
for Leasing Lawyers;

e Lawrence J. Wolk and Margaret
Taylor: Mortgage Modifications,

Substitutions of Collateral and
Tenancy in Common Loans; and

¢ Craig Kravit: Choosing and
Using a Private Investigator.

I hope that you already have this
event on your calendar and that you
will also attend the reception and
luncheon following the program.
Fred Harris, Senior Vice President of
AvalonBay Communities, Inc., will
speak after lunch on “sustainable
development” and the growing envi-
ronmental awareness within the
multifamily development communi-

ty.

In addition to mandatory CLE
credit, the Annual Meeting provides
plenty of opportunity to meet new
attorneys, to renew friendships with
practitioners throughout the state,
and to take advantage of the enter-
tainment offered in the Big Apple.

Harry Meyer, the Second Vice-
Chair of the Section, has arranged
for the 2005 Summer Meeting to be
held July 14-17 at the Lake Placid
Resort Hotel & Golf Club. Harry is
planning a fascinating program, and
the Hotel offers amenities to suit all
tastes—outstanding golf courses,
tennis, private beach and indoor
pool. The historic village offers
breathtaking views of the region’s
many lakes and mountain ranges.
Plan now to attend!

In the near future, we can expect
the Association to issue updates of

public information pamphlets rele-
vant to real estate lawyers and their
clients: Buying and Selling Real
Estate, Rights of Residential Owners
& Tenants, and The Role of the
Lawyer in Home Purchase Transac-
tions. We thank Edward Baer, Gerald
Goldstein, Karl Holtzschue and Sam
Tilton for reviewing and revising
these pamphlets.

Expeditious communication to
all members of the Section remains a
prime objective. The Computeriza-
tion and Technology Committee, co-
chaired by Michael Berey and Jill
Myers, is continually working to
provide information to our members
via electronic transmission and our
Section’s Web site. We applaud these
efforts and continue to be grateful
for the fine work of the editors of
this Journal, Bill Colavito, Bill John-
son and Bob Zinman.

Our Section is growing rapidly
and the momentum continues to
make us the largest Section within
the Association. Contact any officer
or our Membership Committee Co-
Chairs, Richard Fries and Karen
DiNardo, regarding membership
issues. Opportunities abound for
committee work, so if you have not
yet served on a committee, I encour-
age you to do so.

Dorothy H. Ferguson

Catch Us on the Web at
WWW.NYSBA.ORG/REALPROP
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The case of AXYS, LLC v. CILVE NG (New York State Supreme Court, New York Law Journal, June 16, 2004) considered
the consequences of building projections and encroachments onto an abutting street, and their effect on the marketabili-
ty of title to the premises. The decision is the subject of two articles, included herein, written by James M. Pedowitz,
Esq. and Marvin N. Bagwell, Esq., both of whom served as expert witnesses during the course of the trial.

AXYS, LLC v. Ng:
A Close Encounter of the
Marketable Title Kind

By Marvin N. Bagwell

It is not often that a title person is given the opportu-
nity to participate in history-making litigation. On one
extremely busy Thursday afternoon, a late phone call
from Rachel Warren,! one of defendant’s counsel in the
matter, AXYS, LLC v. Ng,2 gave me that very opportuni-
ty. The litigation involved a quintessential title issue—
what exactly is marketable title? As is often the case
when legal history is being made, the pending litigation
was little known even to the real estate bar. However,
this case had the potential of roiling the real property
marketplace for years to come. If the court chose to fol-
low legal precedence, the titles to hundreds of town-
houses in Manhattan would immediately have become
unmarketable. Because of the standing and deference
accorded to decisions coming out of the First Depart-
ment, the case could have had the effect of bringing into
question the titles to townhouses in Brooklyn, Queens
and similar properties throughout the state. Would the
court find that the law has ossified or would it find that
it—(“it” in this case refers to both the law and the court)
had evolved? This is my firsthand (admittedly biased
and possibly immodest) account of AXYS, LLC v. Ng.
And to think, I almost did not take Ms. Warren’s call.

The defendants own a townhouse located on East
10th Street in New York City within the Greenwich Vil-
lage Landmark Preservation District. On December 22,
2003, they entered into a contract to sell the premises to
AXYS, LLC for $11.5 million. To seal their deal, the par-
ties executed the standard New York City real estate
sales contract and AXYS deposited $1.5 million with the
seller’s attorney as escrow agent. After several fits and
starts to schedule a closing, on April 2, 2004, counsel for
the defendants set a time of the essence closing for May
3, 2004. In response, AXYS accepted a June 3, 2004 clos-
ing date. However, on April 20, 2004, AXYS notified the
defendants that it declined to close because title was
unmarketable. AXYS demanded that the defendant
return the deposit. The basis of AXYS’s unmarketability
claim was that the title report disclosed that several parts
of the premises either projected into or encroached upon

(Continued on page 4)

William A. Colavito
Co-Editor

The AXYS, LLC Decision—
Another Point

of View
By James M. Pedowitz

When the New York Law Journal printed Justice
Ramos’ decision in AXYS v. Ng on June 18, 2004, its
headline caption read “BUILDING’S ENCROACH-
MENTS UPON CITY STREETS CAN BE WAIVED, DO
NOT RENDER TITLE UNMARKETABLE.” That, howev-
er, is not the most significant part of the decision. What it
did decide, was that under the particular language of the
contract between this seller and its reluctant buyer, that
the reluctant buyer’s contract had effectively waived all
of the street encroachments disclosed by the survey. It
also indicated that street encroachments by a building in
a landmarked area may not be able to be removed by the
City of New York.

A contract of sale can waive all sorts of objections to
the title that would otherwise make the title unmar-
ketable.

What was somewhat noteworthy in this case was the
broad interpretation given by the court to the standard
waiver language in Paragraph 9 of the printed Residen-
tial Contract of Sale, and the not-surprising leaning of
the court in favor of a seller who was faced with a buyer
who had obviously changed its mind about purchasing
the property shortly before the closing and who was
looking for a way out based upon some significant
encroachments on the street.

Although the right to receive “marketable title” is
implied in every contract of sale for real property, in the
absence of specific contrary provisions, the fact remains
that practically every title is unmarketable,! and it is the
contract of sale that determines if an unwilling purchaser
can be compelled to accept the title that is being ten-
dered. That is part of the reason that many printed con-
tract forms now specifically state that:

Seller shall give and Purchaser shall accept such
title as shall be will-
ing to approve and insure in accordance with its
standard form of title policy approved by the
New York State Insurance Department, subject

(Continued on page 7)

NYSBA N.Y. Real Property Law Journal | Winter 2005 | Vol. 33 | No. 1 3



AXYS, LLC v. Ng: A Close Encounter of the Marketable Title Kind (Continued from page 3)

the public right-of-way, i.e., East 10th
Street. Specifically, the survey
revealed that vent pipes, window
trim, capstone, roof cornices, leader,
and a stoop, among other items
attached to the main structure,
encroached into East 10th Street by
distances ranging from 1-1/4 inches
to 6 feet 10 inches. As is wont to hap-
pen when that much money is
involved, litigation ensued. AXYS
brought suit essentially to re-claim its
$1.5 million down payment. Early in
the litigation, after the normal proce-
dural maneuvering, the parties
agreed to close title on a date certain
if the court found that title was mar-
ketable. Hence, the parties placed the
ancient concept of marketability
squarely before the court.3

The sales contract contained the
standard language for “permitted
exceptions” for stoops, cornices and
other normal encroachments that one
would encounter in Manhattan. How-
ever, AXYS argued first, that the rider
to the contract contained language
which supersedes the permitted
exceptions clause and second, that
the property contained encroach-
ments in addition to the permitted
exceptions. Comparing the property
survey to the permitted encroach-
ments as set forth in the sales con-
tract, the court found that only the
vent pipes, leader and window
guards (which were not specifically
identified in the contract’s permitted
exceptions clause) encroached or pro-
jected into the street and hence could
lead to the title’s being rendered
unmarketable. Justice Ramos, howev-
er, quickly accepted the defendant’s
arguments that these items were de
minimis and did not impact upon
marketability. Given that the sales
price of the premises was over $11
million and that the buyer did not
submit adequate evidence as to the
cost of the removal of the encroach-
ments, “none of the remaining items
were difficult to move or remove and
as such could not rise to the level of
encroachments that would render
title unmarketable . . .”4 But that did

not end the discussion. The court still
had to dispose of additional
encroachments which were not elimi-
nated as issues by the terms of the
contract.

As is illustrated by the legion of
cases appearing under the topic
“Marketability of Title” in Warren's
Weed, under traditional or classical
title theory, any encroachment or pro-
jection onto the property of another
would have rendered title unmar-
ketable. Recognizing that this posi-
tion was inherently impractical, Jus-
tice Cardozo had long ago written
that unmarketability of title could not
be construed so broadly. He wrote in
Norwegian Evangelical Free Church v.
Millhauser that:

[T]he law assures to a buyer
a title free from reasonable
doubt, but not from every
doubt. There must be some
fairly debatable ground on
which the doubt can be justi-
fied: something more than a
mere speculation or a bare
possibility. The test is not the
hazard of possible litigation,
for, as has been pointed out,
it seems to be the inalienable
right of any person to start a
lawsuit. The test is rather a
chance of successful attack.5

More recently, but still over a half
century ago, the First Department,
following Justice Cardozo’s reason-
ing, held in Whittier Estates v. Manhat-
tan Savings Bank that, “[T]he test of
[marketability] is not the hazard of
possible litigation, for as has been
pointed out, ‘it seems to be the
inalienable right of any person to
start a lawsuit.” The test is rather the
chance of successful attack.”¢ These
statements provided the analytical
framework into which Justice Ramos
had to fit AXYS v. Ng. Since parts of
the property which encroached upon
East 10th Street, i.e., the public right-
of-way, the litigants agreed that only
the City of New York had the right to
sue for removal of the encroach-
ments. The parties also agreed that if

the City did so, it would prevail. The
question thus became whether the
City would exercise its inalienable
right to start a lawsuit to remove the
encroachments, thereby instantly ren-
dering title unmarketable.

As is often in the law, there is a
counterweight to the court’s general
statements as to the meaning of mar-
ketability of title. That counterweight
was the leading, and seemingly
directly on point, decision rendered
in 1915 by the Court of Appeals in
Acme Realty Co. v. Schinasi.” The case
involved a seven-story apartment
building located on 116th Street in
Manhattan whose front stoop and
windows encroached into the public
right-of-way by over four feet. The
Court of Appeals ruled that the
encroachments rendered title to the
building unmarketable as a matter of
law even if the City of New York had
explicitly authorized the encroach-
ments. AXYS’s counsel, relying upon
Schinasi, argued that title was, in
effect, per se unmarketable because of
the uncontested mere existence of the
encroachments into the public’s right-
of-way. However, Schinasi contained
the roots of its own limitation if not
outright destruction. As counsel for
the defendants and their experts
pointed out, the Schinasi Court had
recognized that the City at that time
was removing encroachments so as to
widen and develop streets in accor-
dance with its then-policy of promot-
ing the free flow of traffic and com-
merce. Since 1915, the City’s
orientation toward its neighborhoods
had changed. Instead of destroying
neighborhoods to promote unencum-
bered traffic and commerce, the City,
certainly since the vastly unpopular
and deeply regretted destruction of
the original Penn Station, has pur-
sued a policy of preserving its histori-
cal structures and neighborhoods.

Also, counsel for the defendants
referred the court to section 26-226 of
the City’s Administrative Code,
adopted in 1938, which explicitly pro-
vided that, “[S]uch parts of buildings

4
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as project beyond the street line on
January first, nineteen thirty-eight,
may be maintained as constructed,
unless their removal, rearrangement
or relocation is directed by the city
council or board of estimate.” Wit-
nesses for both AXYS and the defen-
dants confirmed that the subject
townhouse was constructed in 1840,
almost a full century before the City
adopted Code provision 26-226. The
same witnesses, ranging from Charles
Smith, the City’s former Department
of Buildings Commissioner, and
William Higgins, an expert in histori-
cal preservation, all testified that in
light of the Code provisions and
under subsequent Landmark Preser-
vation legislation, absent an emer-
gency, it was extremely unlikely that
the City would bring suit to require
the removal of the projections and
encroachments. This author testified
that although Schinasi had not been
overruled by the Court of Appeals,
the lower courts had over time, vastly
eroded the Schinasi strict unmar-
ketability standard.8 The insurability
of title as represented by the coverage
provided by a title insurance policy
had largely supplanted marketability.
Although title underwriters still
insure that title is “not unmar-
ketable,”? the considerations of prac-
ticality as eliminating the risk that
someone might bring suit now gov-
ern their risk assessment.!0 In this
case, it was and remains the author’s
opinion that the City through Code
Section 26-226 and Landmark legisla-
tion had virtually estopped itself
from requiring the removal of the
offending encroachments and projec-
tions. Therefore it was reasonable to
insure, as one title insurance compa-
ny had done, that the defendant’s
title was marketable.

However, it was not the experts
nor even this author who would have
the last word. The court wanted
more, perhaps even some law. Coun-
sel for the defendants directed the
court’s attention to the case, English
Speaking Union (New York) Inc. v.
Payson, 11 the fact situation of which
was remarkably similar to the case

before Justice Ramos. In English
Speaking Union, Payson contracted to
purchase 19-21 East 59th Street, New
York City, from English Speaking
Union. After several adjournments,
the parties finally stipulated to close
on August 1, 1957. Payson then
sought another adjournment past the
August 1 date partly on the basis that
title was unmarketable because the
property’s entrance columns, steps
and other attachments encroached
into the public street. The court took
note of the fact that Payson, a sophis-
ticated real estate investor, must have
known of the encroachments when he
entered into the contract but that he
only raised the objections on the eve
of the court stipulated closing. The
contract of sale which Payson had
entered into contained exactly the
same provision as the “permitted
exceptions” clause in this case. The
English Speaking Union court held
“[TThis provision is a complete
answer to the objection based on the
foregoing street encroachments.” In
other words, having executed the
contract of sale, Payson waived any
objection to title on the basis of the
encroachments which the survey later
revealed. The court went on to find
that the other objections were trivial
and did not make title unmarketable.
Further, to the court, section 26-233 of
the Administrative Code (now section
26-226) meant that there was little
likelihood that the encroachments
would be disturbed by the City.
Therefore, the court found title to be
marketable.

The stage was thus set. Under
classical marketability theory, and
under Schinasi, AXYS’s counsel
opined that the encroachments clearly
rendered title unmarketable. Counsel
for the defendants argued that under
English Speaking Union and in the real
world of practicality where home-
owners, investors, and risk-averse
title insurers exist, classical mar-
ketability theory had long been sup-
planted by hard-nosed calculations as
to whether the City would likely
bring suit to require the removal of
the stoops, fencing and other details

that gave this particular property and
the neighborhood in which it was
located, its desirable and expensive
character. Would legal evolution or
ossification carry the day?

Now, we return to Justice
Ramos’s opinion.

Before we digressed, the court,
citing English Speaking Union, had
ruled that most of the encroachments
were covered by Paragraph 9 of the
contract. Therefore, AXYS had
waived any objection as to mar-
ketability of the encroachments listed
in Paragraph 9. Only three other
encroachments and projections, those
of the leader, the vent pipes and the
window guards, remained. The court
held that in addition to being de min-
imis, these encroachments were open
and notorious, were covered by
Landmark designation and were
specifically authorized by the Admin-
istrative Code. Landmark designation
in particular was important to the
court. The fact that the premises are
located within a landmark area
reduced the risk to the purchaser
(AXYS) that the City would sue to
remove the encroachments to a negli-
gible one. Landmark protection, in
addition, had the effect of estopping
the City from taking action to remove
building characteristics which are
now prized and protected unless they
constitute a safety hazard. In line
with Justice Cardozo’s admonition
that marketability is determined by
the probability of the risk that a third
party could bring a successful suit to
upset the fee owner’s title, Justice
Ramos held that the risk that the City
would bring suit over the encroach-
ments was so negligible that the title
was marketable. Times had changed
since Schinasi. Evolution won.

After finding that title was mar-
ketable, the court concluded that it
was clear that the plaintiffs brought
this suit only to avoid their obligation
to purchase and to secure the return
of their down payment. Their actions
thereby provided support to a thesis
which this author proposed in an ear-
lier article to the effect that allega-
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tions of unmarketability are most
often used as a sword and not as a
shield. When a purchaser wants out
of a contract of sale, when all else
fails, the purchaser will assert that
title is unmarketable. However, in
this case, since the defendants could
not prove that they were prejudiced
by the fact that AXYS had waited to
the eve of closing to raise the unmar-
ketability allegation, the court did
take AXYS’s strategy into considera-
tion in reaching its decision. Also, in a
blow to the egos of title underwriters
everywhere, the court found that the
fact that the defendants had obtained
affirmative title insurance coverage
which covered the cost of remedying
the encroachments was not “disposi-
tive.” Talk about putting us in our
place.

Although the author is somewhat
prejudiced by participating as an
expert witness for the winning defen-
dants, the court’s decision was correct
and appropriate. Justice Cardozo’s
advisory calls essentially for a two-
pronged analysis. First, the court
must determine whether there will be
litigation regarding the issue which is
the basis of the unmarketability
claim. Then, if it is likely that there
will be litigation, the question
becomes whether the litigation will
be successful. The quandary faced by
Justice Ramos, sitting 80 years after
Justice Cardozo had established the
analytical framework, was that the
answer to the second question was a
resounding “yes” from both the seller
and the purchaser. If the New York
City Counsel or the Mayor author-
ized the bringing of a suit to remove
the encroachments in compliance
with Code Provision 26-226, all par-
ties agreed that the suit would be suc-
cessful. Therefore, the first question
became seminal. Would the City
bring suit? Based upon the landmark
area designation, Judge Ramos found
the answer to that question to be
highly unlikely. Hence, title was mar-
ketable.

The importance of the court’s
decision is in the court’s acceptance
of the evolutionary nature of the mar-

ketability doctrine. Schinasi, decided
in 1915, established that the very
encroachments at issue here made
title unmarketable. However, Schinasi
was a product of City policy at that
time. The City’s vision has changed.
Rather than opening all streets for
commerce, the City now seeks to pre-
serve its neighborhoods. The court
implicitly recognized that the doc-
trine of marketability is not
immutable or prone to ossification
but is evolutionary. This recognition
is of great importance to those of us
who make a living from or who live
in real property located in some of
Manhattan’s most expensive neigh-
borhoods. After all, had the court
ruled differently, the title to virtually
every townhouse in Manhattan
would have been rendered unmar-
ketable. The impact upon the City’s
real estate market, and upon the
claims departments of those unfortu-
nate title underwriters whose policies
did not contain the appropriate
exceptions, would have been fright-
ening. Sometimes, common sense,
with the help of good lawyering and
a perceptive judge, will carry the day.
This was one of those days.
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The AXYS, LLC Decision—Another Point of View (Continued from page 3)

The Rider then continued with
Paragraph 30 and added the follow-
ing Permitted Exceptions:

only to the matters provided
for in this contract. (The
blank space may name a spe-

released from the obligation
to purchase by virtue of a
contractual condition requir-

cific title insurer, or more
commonly, “any New York
licensed title insurance com-

pany.”)

In addition, most printed contract
forms also contain provisions for Per-
mitted Exceptions in some form. The
standard downstate Residential Con-
tract of Sale includes the following:

9. Permitted Exceptions. The
Premises are sold and shall
be conveyed subject to:

(a) Zoning and subdivision
laws and regulations, and
landmark, historic or wet-
lands designation, provided
that they are not violated by
the existing buildings and
improvements erected on the
property or their use;

(b) Consents for the erection
of any structures on, under
or above any streets on
which the Premises abut;

(c) Encroachments of stoops,
areas, cellar steps, trim and
cornices, if any, upon any
street or highway;

(d) Real estate taxes that are a
lien, but are not yet due and
payable; and

(e) The other matters, if any,
including a survey exception,
set forth in a Rider attached.

Partly because of the vagueness
of the concept of marketable title, the
American Land Title Association title
policy forms contain this definition in
its Conditions and Stipulations 1(g).

(g) “unmarketability of the
title”: an alleged or apparent
matter affecting the title to
the land, not excluded or
excepted from coverage,
which would entitle a pur-
chaser of the estate or interest
described in Schedule A to be

ing the delivery of mar-
ketable title.

In other words, a title is unmar-

ketable under the policy only if a

court of law has said so in an action

on the contract.

In the instant case Justice Ramos

first required that Judge Gammer-
man, who had previously made a

preliminary decision in the case, clari-

fy whether the court was to deter-

mine whether the title being tendered

was “marketable” or “marketable
under the contract of sale between

the parties.” The response was, as it

should be, the latter.

The contract between the parties
contained the printed contract provi-

sion #9 as to Permitted Exceptions,

and also a typewritten Rider, starting

with Paragraph 29, as follows:

29. This Rider (defined as all
paragraphs of this Agree-
ment numbered 29 et seq.) is
hereby made a part of the
printed section of this Agree-
ment to which it is attached.
The provisions of this Rider
supplement and are in addi-
tion to and not in limitation
of the provisions of para-
graph 1 through 28 of this
Agreement. In each instance
in which a provision con-
tained in the Rider portion of
this Agreement shall contra-
dict or be inconsistent with a
provision contained in the
portion of this Agreement
containing paragraphs num-
bered between 1 and 28, the
provision contained in this
Rider shall govern and pre-
vail, and the contradicted
and inconsistent provision
included in paragraphs 1
through 28 of this Agreement
shall be deemed amended
accordingly.

30. In addition to the provi-
sions of Paragraph 9 of the
printed portion of this Con-
tract, the premises are also
sold and are to be conveyed
subject to :

(a) covenants, restrictions,
agreements and reservations
of record, if any, provided
same are not violated by and
do not prevent the present
use of the present structure
on the premises;

(b) any easement or right of
use created in favor of any
public utility company for
electricity, steam gas, tele-
phone, water or other serv-
ice, and the right to install,
use, maintain, repair and
replace wires, cables, termi-
nal boxes, lines, service con-
nections, poles, mains, facili-
ties, and the like, upon,
under and across the premis-
es;

(c) any state of facts and (sic)
accurate survey may disclose;
provided that said additional
facts do not render title
unmarketable;

(d) deleted, as dealing with vio-
lations only.

The title report contained the fol-

lowing survey exceptions:

A. ENCROACHMENTS
ONTO AND/OR PROJEC-
TIONS OVER EAST 10TH
STREET BY:

Vent pipes to 2 feet 9 inches
more or less;

Window trim up to 0 feet 5
inches;

Capstone 1 foot 0 inches;

Roof cornice 1 foot 9 inches;
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Brownstone wall 0 feet 1-1/4
inches;

Water table 0 feet 2-1/8
inches;

Leader 0 feet 6 inches;
Stoop 6 feet 10 inches;
Coping 5 feet 8 inches;

Area and basement steps 4
feet 0 inches;

Iron fence 4 feet 3 inches;

Iron door over grated area 2
feet 3 inches;

Iron cellar doors 3 feet 7
inches;

Water meter 0 feet 3 inches;

Window guards 1 foot 0
inches.

Both parties recognized that the
New York Court of Appeals had
ruled in the case of Acme Realty Com-
pany v. Schinasi? that notwithstanding
that the City of New York had not
been enforcing its rights to eliminate
encroachments on its streets that the
fact that they nevertheless had the
power to do so made property having
such encroachments unmarketable.

Public streets are imbued with a
public trust in favor of the people of
the state, and only state legislative
action can change it. The court, how-
ever, relied on the fact that the prop-
erty was located within a landmarked
historic district as a strong indication
that the City would not compel
removal of the various street
encroachments and that it would be
estopped from doing so in contraven-
tion of the landmarks law. The court
also indicated that because the archi-
tect who had testified as to the sub-

stantial cost to remove all of the
encroachments had not separated the
cost of correcting those that clearly
fell within Paragraph 9 of the printed
paragraph from those that did not,
that in light of the $11 million pur-
chase price, he considered them as
“de minimis.”

I'had been called upon by the
reluctant buyer’s attorney to give my
expert opinion on the marketability
of the title under the contract in ques-
tion. It was my opinion that the Rider
was ambiguous as to the interplay
between the printed provisions in
Article 9 and the typewritten Rider,
especially since typed matter usually
controls over printed matter in cases
of ambiguity. The combination of the
language of Paragraph 29 of the Rider
that in each instance in which a pro-
vision in the Rider “shall contradict
or be inconsistent with” the printed
provisions, that the provision the
Rider “shall govern and prevail,” and
the contradicted provision in the
printed contract “shall be deemed
amended accordingly,” and the Rider
paragraph 30(c) which read “any
state of facts and (sic) accurate survey
may disclose; provided that said
additional facts do not render title
unmarketable,” certainly seemed to
create an ambiguity as to the contin-
ued effectiveness of printed para-
graph 9 dealing with the survey. In
any event, I testified that in my opin-
ion, several of the survey exceptions
in the title report were not covered by
the Paragraph 9 language. However,
the court has the final say and held
that the capstone encroachment of 1
foot, the brownstone wall face of 1-
1/4 inches and the water table that

encroached 1-1/8 inches were all
within the category of “trim”; that the
iron fence that encroached 4 feet 3
inches was part of “area,” as were the
iron cellar doors that encroached 3
feet 7 inches. In addition the court
dismissed the encroachment of the
leader of 6 inches, the vent pipes of 2
feet 9 inches and the window guards
of 1 foot as coming within the catego-
ry of “de minimis.”

The decision was not, and will
not be appealed, as the parties
reached a mutually acceptable finan-
cial settlement shortly after the deci-
sion was published.

All'in all, my opinion is that this
decision falls within the category of
those where the judge tries to do jus-
tice as he or she sees it, and then tai-
lors the broad concepts of applicable
law to fit the decision that it has
decided to make.

Endnotes

1. The following all make a title unmar-
ketable: mortgage, or any other lien,
restrictive covenant, easement, survey
encroachments beyond de minimis, break
in the chain of title, reverter provisions,
need for will construction, fences or
hedges that could lead to adverse posses-
sion claims, etc., etc. (See Friedman on
Contracts and Conveyances of Real Prop-
erty, Sixth Edition, entire Chapter 4, pp.
389 to 772, inclusive).

2. 215N.Y. 495 (1915).

James M. Pedowitz is counsel to
Berkman, Henoch, Peterson &
Peddy, P.C., in Garden City, New
York. He has written and lectured
extensively on real estate, title insur-
ance, mortgage foreclosure and vari-
ous other real property subjects.
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Editor’s Note: In the western part of New York State, a
growing number of title companies, settlement service
companies and others are providing real estate closing
services traditionally performed by law firms. Out of
concern for this drastic change in the nature of entities
providing real estate closing services, the Unlawful
Practice of Law Committee of the Bar Association of
Erie County researched whether non-lawyers perform-
ing closings is the practice of law and considered the
potentially detrimental implications for the consumers
of real estate closing services. The committee’s findings
were set forth in the following report to that Bar Asso-
ciation’s Board of Directors.

Non-Lawyer Closing
Agents and the
Unlawful Practice
of Law

By the Unlawful Practice of Law Committee
of the Bar Association of Erie County

l. Introduction

Since September 2002, the Unlawful Practice of Law
Committee (the “UPL Committee”) has been investigat-
ing complaints received from members of the bar, con-
cerning the involvement of non-lawyers in real estate
transactions. As part of this investigation, the UPL
Committee has solicited the assistance of the Real Prop-
erty Committee and representatives of the two commit-
tees have been meeting over the past several months.
For the reasons stated below, the UPL Committee has
concluded that settlement service companies and other
non-lawyers are very often engaging in the unautho-
rized practice of law to the potential detriment of the
members of the public involved in these transactions.
Accordingly, we recommend that a letter of caution be
sent to lenders, title companies, settlement agents and
others who are engaging in these unlawful practices
informing them that their activities constitute the unau-
thorized practice of law and should be terminated
immediately.

Il. Statement of Issues

Under consideration are the following issues:

1.) Whether settlement service companies, including
those which are owned by or employ an attorney,
may represent sellers and purchasers in any or all
aspects of a real estate transaction.

2.) Whether settlement service companies, including
those which are owned by or employ an attorney,

(Continued on page 10)

Editor’s Note: While it is still the norm in the western
part of New York State for buyers and sellers of homes
to use a lawyer, a number of non-lawyer real estate
closing services have started conducting business in
that region. To remind the public and lawyers alike of
the significant protections which an experienced real
estate lawyer provides to buyers and sellers, the Real
Property Committee of the Bar Association of Erie
County published the following article.

Residential Contract Fine
Print and Contingencies—
Protections a Real Estate

Lawyer Can Provide'
By Nancy W. Saia

When you buy or sell your home, you will need the
assistance of a variety of professionals. A good real
estate agent will help you find the home of your
dreams in the location you desire or will market your
home to attract the right buyer. The home inspector will
find unforeseen defects and help highlight needed
maintenance. An experienced loan officer will be sure
you can afford it all.

Just as important as these professionals is your real
estate attorney. Very often the purchase or sale of a
home is the single largest financial undertaking anyone
of us ever makes and the entire transaction is controlled
by a lengthy and very detailed contract. The sheer size
and complexity of this endeavor require that you obtain
experienced legal assistance.

New York State law does not allow anyone who is
not an attorney to draft real estate contracts unless that
contract is subject to attorney approval or is a Bar Asso-
ciation-approved form. The Bar Association of Erie
County, in conjunction with the Buffalo Niagara Associ-
ation of Realtors, long ago created a Bar Association-
approved contract. Because of the ever-increasing com-
plexities of real estate law, a major overhaul began in
1995 and the contract became subject to attorney
approval in all cases.

The standard real estate contract is designed to
address most issues in most cases, but it simply cannot
address all of the little nuances of every deal. Virtually

(Continued on page 13)
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Non-Lawyer Closing Agents and the Unlawful Practice of Law (Continued from page 9)

may prepare and/or supervise
the execution of the documents
required to close real estate pur-
chases, sales and mortgage
loans.

3.) Whether a title company is act-
ing outside the exemption
offered by Judiciary Law §
495(5) when it prepares and/or
supervises the execution of doc-
uments as agent for the mort-
gage holder and/or one of the
parties to the transaction.

Ill. Statement of Facts

Recently, several “settlement
service companies” have emerged in
the Buffalo area offering various
services for real estate transactions.
They solicit representation of busi-
nesses and individuals, prepare and
review contracts, counsel parties,
examine titles, prepare title docu-
ments and title curatives, conduct
closings, collect and disburse
“clients” funds,” etc. Although a few
or some of these settlement service
companies may have licensed attor-
neys acting in advisory capacities or
as employees, their activities are con-
ducted in the corporate form. In
most other cases, no attorney is
involved at all.

IV. Statutory and Case Law

New York Judiciary Law pro-
hibits the unauthorized practice of
law individually and in the corpo-
rate form, including drafting and
explaining deeds and mortgages.
Even basic deeds can have a signifi-
cant effect on important issues such
as estate planning, income taxation
and creditors’ rights, and require
competent legal advice to be provid-
ed to the public by a licensed practi-
tioner.

Pursuant to Judiciary Law
§ 476-a the term “unlawful practice
of law” is defined to include “. . . (b)
any other act forbidden to be done
by any person not regularly licensed
and admitted to practice law in this
state . ..”

Judiciary Law § 484 provides
that . . . “No natural person shall ask
or receive, directly or indirectly, com-
pensation for . . . preparing deeds,
mortgages, assignments, discharges,
leases or any other instruments
affecting real estate, . . . unless . . .
regularly admitted to practice, as an
attorney or counselor, in the courts
of record in the state . . .”

Judiciary Law § 478 prohibits the
practice of law by non-attorneys. The
purpose of this section is to protect
the public from the dangers of legal
representation and advice given by
persons not trained, examined and
licensed for such work.

Judiciary Law § 495 states that a
corporation or voluntary association
either by itself or through its officers,
agents, or employees may not prac-
tice law or render any services that
cannot lawfully be rendered by a
non-lawyer, even if the trustee, direc-
tor, agent or employee performing
the services is an attorney. Individu-
als who engage in prohibited acts are
guilty of a misdemeanor. Practices
specifically prohibited include
preparing deeds, mortgages, assign-
ments, discharges, leases or any
other instruments affecting real
estate.

Judiciary Law § 495(5) provides
an exemption for corporations or
voluntary associations lawfully
engaged in the examination and
insuring of titles to real property.
This exemption allows for the prepa-
ration of deeds, mortgages, assign-
ments, discharges, leases or any
other instruments affecting real
property but only “insofar as such
instruments are necessary to the
examination and insuring of titles,
and necessary or incidental to loans
made by any such corporation or
association.” Title companies may
employ an attorney or attorneys to
perform these activities but only “in
and about its own immediate affairs
or in any litigation to which it is or
may be a party.”

In People v. Lawyers Title Corpora-
tion,! the court held that the excep-
tion offered to title companies by
Judiciary Law § 495(5) applied only
to services necessary to its title work.
In addition, the court determined
that whether papers prepared to
close a real estate transaction require
the skill of a lawyer is irrelevant
when determining if the companies
are acting unlawfully.

The interpretation of what con-
stitutes unlawful practice of law by a
non-lawyer real estate broker or
salesperson has been guided by rele-
vant portions of the Judiciary Law
and by the seminal case of Duncan &
Hill Realty. Inc. v. Department of State.2

In Duncan & Hill, the court
upheld the Department of State’s
determination that a real estate bro-
ker who was not a licensed attorney
engaged in the unauthorized prac-
tice of law when he prepared docu-
ments that included detailed mort-
gage terms.

The court referred to Judiciary
Law § 478, which forbids anyone
from practicing law who is not “duly
qualified and licensed to do so.” Rec-
ognizing the intent to protect the
public to ensure that real estate bro-
kers and salespersons do not exceed
the bound of their competence and
prepare documents the execution of
which requires a lawyer’s scrutiny
and expertise, the court went on to
state, “. . . it is not proper for . . . a
broker to undertake to devise the
detailed terms of a purchase money
mortgage or other legal terms
beyond the general description of
the subject property, the price and
the mortgage to be assumed or
given.”3

The court found that by insert-
ing into a contract detailed terms of
that mortgage, the broker “engaged
in the practice of law.” Insertion of
such terms was said by the court to
be the same as advising the purchas-
er that such terms are normal, rea-
sonable, and proper. The court con-

10
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cluded that “[W]here the insertion of
the terms in the contract constitutes
the giving of legal advice, the broker
or agent must refrain from offering
his services therefor.”4

During the creation of the cur-
rent residential real estate contract,
the Real Property Law Committee
and Bar Association’s Board of
Directors determined that a standard
contract jointly drafted and
approved by the Bar Association and
the realtors” association with an
attorney approval contingency
would satisfy the requirements of
Duncan & Hill. Thus, the entire resi-
dential real estate contract and any
addenda are subject to attorney
review and approval.

Judiciary Law § 476-a allows the
attorney general, or a bar association
if the attorney general fails or refuses
to act upon written notice from the
bar association, to pursue a civil
action for the unlawful practice of
law. A bar association may investi-
gate alleged unlawful practice of law
through its unlawful practice com-
mittee, which may apply to the court
for a subpoena.>

V. Ethics Opinions

In an opinion adopted by the
Board of Directors in April of 2003,
the Ethics Committee considered
whether it is a violation of the Code
of Professional Responsibility for an
attorney, at the direction of the pur-
chaser in a real estate transaction, to
forward title documents in connec-
tion with a real estate transaction to
an individual who is not an attorney
in order for that individual to exam-
ine title and presumably prepare
instruments affecting real estate.

Basing its opinion on Professor
Simon’s Simon’s New York Code of
Professional Responsibility Annotated,
(2002 Edition, page 328), the Com-
mittee concluded that the individual
was practicing law without a license.
Disciplinary Rule 3-101A states that
a lawyer shall not aid a non-lawyer
in the unauthorized practice of law.
The Ethics Committee’s research did

not identify any decision or opinion
that defined the mere act of forward-
ing documents to a non-lawyer as
aiding a non-lawyer in the practice
of law; however, to avoid even the
appearance of any impropriety, it
was recommended that the attorney
deal directly with the purchaser.

New York State Bar Association
Ethics Opinion #677 addressing the
provisions of Disciplinary Rule 1-
104(A) and Ethical Considerations
EC 1-8; EC 3-1; EC 3-5 and EC 3-6
permits a paralegal to attend a real
estate closing only if the lawyer
maintains a direct relationship with
the client, supervises the delegated
work, has complete professional
responsibility for the work product,
is available by telephone and the
activity of the paralegal will be min-
isterial.

VI. Observations

The prohibition against the prac-
tice of law by non-lawyers is
grounded on the need of the public
for integrity and competence of
those rendering legal services. A
lawyer is subject to licensing rules,
educational requirements, ethical
standards, court supervision and
malpractice claims. Non-lawyer
providers of “settlement services”
are not. Their corporate or limited
liability status specifically exempts
the individual participants from
potential malpractice claims of the
consuming public.

It is important to note that settle-
ment service companies are provid-
ing far-reaching services, not merely
performing ministerial acts. They
often handle all aspects of the real
estate transaction. The consequences
of their activities on the unprotected
public affect a broad range of issues
including how title is held, title mar-
ketability, tax consequences, estate
planning, creditors’ rights, etc.

We make no differentiation
between residential and commercial
real estate transactions. Regardless of
the monetary size of the transaction
or the type of improvement on the

land, the issues of conveying and
encumbering land and the conse-
quences thereof to the affected par-
ties are the same and we should not
be swayed by the economics of the
transaction to afford one less care
than the other.

Interest in this issue is not limit-
ed to Erie County. In addition to
members of the local bar, the Com-
mittee has also heard from attorneys
in Chautauqua and Monroe Coun-
ties. The Northern Chautauqua
County Bar Association has taken a
particular interest in response to a
Chautauqua County title company
providing closing services to unrep-
resented buyers and sellers in pur-
chaser money mortgage transactions.
This issue has attracted national
attention as well. In October 2003,
the ABA’s Standing Committee on
Lawyers’ Title Guaranty Funds
sponsored a Symposium on Unau-
thorized Practice of Law in Residen-
tial Real Estate Transactions, attend-
ed by representatives of bar
associations in Illinois, Florida, Geor-
gia, Connecticut, Virginia, Washing-
ton, D.C., Maryland, Kentucky,
Massachusetts and New York as well
as a representative of the Antitrust
Division of the U.S. Department of
Justice.

VIl. Conclusion

The work that is involved in real
estate transactions clearly falls into
the practice of law, and according to
New York Judiciary Law, statutory
law and case law, settlement service
companies and other non-lawyers
performing these services are engag-
ing in the unauthorized practice of
law.

A settlement service may not
even engage in the preparation of
closing documents, as the Judiciary
Law only allows a corporation to
prepare deeds, mortgages or any
other instruments affecting real
property if those “instruments are
necessary to the examination and
insuring of titles, and necessary or
incidental to loans made by such
corporations or associations”
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(emphasis added). Thus, the only
corporation which may prepare
deeds, mortgages and other docu-
ments affecting real property is a
title insurance corporation and even
a title insurance corporation may
only do so when such document
preparation is in “furtherance of a
loan made by such title insurance
corporation.”

Having an attorney on staff or as
an owner does not protect the settle-
ment service company because these
services are for the general public
and the Judiciary Law only allows
the lawyer to provide such services
for the corporation’s immediate
affairs or in any litigation to which it
is or may be a party.

VIIl. The Committee’s
Recommendation
The Unauthorized Practice of

Law Committee concludes that set-
tlement service companies and other

non-lawyers are very often engaging
in the unlawful practice of law.

This Committee recommends
that a letter of caution be sent to
lenders, title companies, settlement
agents and others who are engaging
in these unlawful practices inform-
ing them that their activities consti-
tute the unauthorized practice of law
and should be terminated immedi-
ately. Thereafter, if the illegal activity
continues, the Board of Directors
should further investigate specific
complaints and pursue further legal
remedies as provided for in Judiciary
Law § 476-a.

This Committee further recom-
mends that the Bar Association of
Erie County advise other bar associa-
tions in New York State of its posi-
tion and to encourage the New York
State Bar Association to take an
active interest in the potential public
harm that is and may result from the
unlawful practice of law in this area.

In the meantime, this Committee
will continue to investigate com-
plaints and to work with the Real
Property Committee to educate
attorneys and members of the public
on the proper role of lawyers and
laypersons in real estate transactions.
To that end, the topic for WNED-
AM'’s Law Line program on Decem-
ber 20, 2003 was “Why You Need A
Lawyer to Buy Real Property.” The
topic for this Committee’s Noonday
Lecture on February 11, 2004 was
“The Proper Use of Paralegals and
the Need for Attorney Supervision at
Real Estate Closings.”

Endnotes
1. 282 N.Y.2d 513, 27 N.E.2d 30 (1940).

2. 62 A.D.2d 690, (4th Dep’t 1976), app. dis-
missed, 45 N.Y.2d 821, 381 N.E.2d 608,
409 N.Y.S.2d 210 (1978).

Id. at 701.
Id. at 702.

See Application of O’Hearn, 55 Misc. 2d
540 (1967).
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Residential Contract Fine Print and Contingencies (Continued from page 9)

every transaction has at least one lit-
tle twist that is beyond the norm.

One of the primary functions of
your real estate attorney is to con-
duct a comprehensive review of your
contract. Seemingly innocuous terms
in the contract can have very serious
consequences. You need to be
informed of these consequences and
you need to be protected from
potential adverse results. The three
(3) business day “Attorney Approval
Period” affords your counsel the
opportunity to do just that. In fact,
throughout the transaction your
attorney will inform you of and pro-
tect you from the pitfalls of the deal.

One common contract pitfall is
the Home Inspection Clause. Very
few people realize that the contract
requires that you must not only com-
plete the home inspection by the
deadline listed in the contract, but
you must also notify the Seller or the
Seller’s attorney in writing of any
objectionable results from the inspec-
tion within that time. If you miss the
deadline, your complaints are
waived and you must accept the
property with the defects you dis-
covered. You are in the same boat if
your real estate agent merely sends
the list of problems to the listing
agent and not to the Seller or Seller’s
attorney. These are very severe con-
sequences resulting from minor mis-
takes. Obviously, it is important to
consult with your attorney if you
have issues resulting from your
home inspection.

Lately, I have seen a number of
home inspection problem lists which
state that Purchaser “requests that
Seller repair the . . .” When the Seller
signs this Addendum is the Seller

agreeing to make the repairs or is the
Seller merely acknowledging the
Purchaser’s “request”? The repair
language must be clear and com-
plete. It is also important for the
repair Addendum to address who
will actually make the repairs. Can
the Seller fix the frayed electrical
wire himself or is a licensed electri-
cian needed? It also makes sense to
require that the repairs be completed
at least in time to permit the Pur-
chaser to inspect the repairs to be
sure they were properly made. Your
attorney knows the issues to raise
and how to resolve them.

Sometimes the Purchaser’s
lender requires that certain repairs
be made prior to closing. If the Seller
refuses to pay for this work, the Pur-
chaser may decide to take responsi-
bility for these repairs. Some would
think that the Seller should simply
allow the Purchaser to have access to
the property to make the repairs.
However, what happens if the Pur-
chaser decides to do the work him-
self and is not qualified to make the
necessary repairs? What if the Pur-
chaser damages the property while
he is there or makes the problem
worse? On the other hand, what
happens if the Purchaser pays $3,000
to have the foundation fixed and the
Seller cannot close because the title
to the property is bad? Is the Pur-
chaser reimbursed for his expenses
or is his money lost? Again, your
attorney knows the issues to raise
and how to resolve them.

Our standard contract contains
nine (9) potential contingencies, not
to mention the eight (8) more in the
various riders. Each of these affords
one or both of the parties the oppor-
tunity to cancel the deal. You need to

know if and when any of these terms
applies to you and what you can do
to promote your interests. The pur-
chase or sale of a house is not only a
large financial investment, it is a
huge personal and emotional
upheaval. With the logistics of pack-
ing, moving, transferring schools
and changing jobs, you do not need
or want to worry about making legal
mistakes. Protect yourself with
sound, professional legal counsel.

Endnote

1. Abrochure containing an explanation of
a lawyer’s role in real estate transactions
similar to that found in this article is
available through the New York State
Bar Association.

Nancy W. Saia is the principal
attorney of the law firm of Bagley,
Lynett & Saia, where she concen-
trates on real estate, estate planning
and estates. Mrs. Saia is a former
chair of the Real Property Law
Committee of the Bar Association
of Erie County. Mrs. Saia is a mem-
ber of the NYSBA and the Bar
Association of Erie County.

The author wishes to acknowl-
edge the contributions to this article
of Bar Association of Erie County
members Vincent Moore and
William Johnson of the Real Prop-
erty Law Committee, and Nancy
Langer, Chairperson of the Unlaw-
ful Practice of Law Committee as
well as insights from other mem-
bers of those committees.

This article was originally published
in the Bulletin, the official publication of
the Bar Association of Erie County. It is
reprinted here with permission of the
Association and the author.
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New Directions in Mortgage Law:
Restatements and Uniform Laws

By Dale A. Whitman

Traditionally, mortgage law was
regarded as static, or even dull. That
view is outmoded; mortgage law has
been evolving at a rapid rate. While
many innovations are a result of case
decisions, this article will focus
instead on the output of two national
organizations that have been active in
developing mortgage law: The Amer-
ican Law Institute, which publishes
Restatements that are intended to
provide guidance to courts, and the
National Conference of Commission-
ers on Uniform Laws, which publish-
es uniform acts for adoption by state
legislatures.

Four specific sources of law will
be covered in this article:

* The Restatement (Third) of Prop-
erty (Mortgages) (1997)

* The Uniform Nonjudicial Foreclo-
sure Act (2003)

* The Uniform Residential Mort-
gage Satisfaction Act (expected
2004)

* The Uniform Security Interests in
Rents Act (expected 2005).

I. The Restatement (Third) of
Property (Mortgages)

In 1997 the American Law Insti-
tute adopted the first Restatement in
its history covering mortgage law.
While not binding on any court, the
mortgages Restatement has already
been followed in a number of deci-
sions (although no New York court
has yet cited it). The Restatement is
not merely a statement of existing
majority views, but rather attempts to
state the best view taken by American
courts. Some of its more interesting
positions are discussed below. Section
numbers refer to sections of the
Restatement. The indented para-
graphs give a very brief summary of
New York law on each issue.

§1.2.

Consideration is not necessary
for a valid mortgage, provided the
underlying obligation is enforceable.
The case law is full of statements that
a mortgage must be founded on con-
sideration, but this seems plainly
wrong. The mortgage, after all, is
merely security for an obligation. It’s
true that the obligation may need to be
supported by consideration under the
law of contracts, but if the obligation
is enforceable, the mortgage should
be equally enforceable. Even if the
obligation is not enforceable (for
example, a promissory note given as
a gift for no consideration), the mort-
gage itself is enforceable if intended
as a gift and is not tainted by fraud,
mistake, undue influence, duress, or
the like. When a mortgage secures a
preexisting debt, it may be arguable
whether consideration is present or
not, but under the Restatement the
question is irrelevant; the mortgage is
generally enforceable.

Consideration

New York law appears to
agree in substance with the
Restatement. While there are
many statements in New
York cases concerning the
necessity of consideration for
a mortgage, they all appear
to refer in fact to considera-
tion for the underlying obli-
gation that the mortgage
secures. See, e.g., Fidelity Nat.
Title Ins. Co. v. Consumer
Home Mortg., Inc., 272 A.D.2d
512, 514, 708 N.Y.S5.2d 445,
446 (2d Dep’t 2000): “where
as here, the underlying debt
has not been satisfied [fund-
ed], the mortgage it was
meant to secure must fail.”

§23.

All future advances take the pri-
ority of the original mortgage; the
“optional/obligatory advance” doc-

Priority of Future Advances

trine is abolished. However, the mort-
gagor can give the mortgagee a notice
at any time cutting off all future
advances and capping the principal
balance at its current level. This “cut-
off notice” procedure has been imple-
mented by statute in about a dozen
states, but the Restatement proposes
that it be judicially recognized. The
“cutoff notice” procedure is not avail-
able if terminating future advances
would unreasonably jeopardize the
mortgagee’s security, or would pre-
vent the mortgagee from fulfilling its
contractual duty to other persons to
make further advances. Hence, the
“cutoff notice” will not usually be
available in a construction loan case,
since it could result in a cutoff of
funds when the project is only par-
tially completed. See Grant S. Nelson
& Dale A. Whitman, Rethinking Future
Advance Mortgages: A Brief for the
Restatement Approach, 44 Duke L.]. 657
(1995).

New York Real Property Law
§ 281 provides that the
advances under a “credit line
mortgage” (up to the maxi-
mum stated in the mortgage)
made within 20 years of the
recording of the mortgage
shall take the priority of the
original recording whether
they are optional or obligato-
ry. Hence, for “credit line
mortgages” the Restate-
ment’s cutoff notice proce-
dure is unnecessary. The
statute does not apply to
“building loan mortgages”—
i.e., construction loans.

Under New York Lien Law

§ 13(2), building loan mort-
gages generally have priority
over mechanics’ liens as to
advances made before the fil-
ing of a notice of lien. As
against other types of inter-
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vening liens, the common
law optional/obligatory
advance doctrine continues
to apply in New York; see
Briarwood Towers 85th Co. v.
Guterman, 136 A.D.2d 456,
523 N.Y.S5.2d 98 (1st Dep’t
1988), upholding the priority
of a construction loan mort-
gage, as against an interven-
ing mortgage. The construc-
tion advances were held to be
obligatory upon the lender,
notwithstanding that they
were subject to certain objec-
tive conditions relating to
title insurance.

§ 2.4. Dragnet Clauses

Advances are secured under a
dragnet clause only if they are similar
in character to the original loan, the
mortgage describes them with rea-
sonable specificity, or the parties
specifically agree at the time of a par-
ticular advance that it is secured by
the mortgage.

It is unclear whether New
York would apply this limita-
tion to dragnet clauses. The
New York case law on drag-
net clauses is mixed and does
not specifically address the
issue mentioned in the
Restatement. In Coolidge East
Equities, LP v. Babcock, 283
A.D.2d 968, 724 N.Y.S.2d 242
(4th Dep’t 2001), the court
refused to apply a dragnet
clause, in a mortgage execut-
ed by husband and wife, to a
secure a later debt incurred
by the husband alone. On the
other hand, the Court of
Appeals, in State Bank of
Albany v. Fioravanti, 51 N.Y.2d
638, 435 N.Y.5.2d 947 (1980),
enforced a dragnet clause
against a buyer who had pur-
chased the property after the
dragnet mortgage was
imposed on it, holding that
the buyer’s payment of the
original note in full did not
discharge the mortgage. See
also Schantz v. O’Sullivan, 288

A.D.2d 536, 731 N.Y.S.2d 808
(3d Dep’t 2001).

§3.4.

A contract for deed (real estate
installment contract) is a mortgage;
the real estate security can be realized
upon only by foreclosure. A forfeiture
clause is regarded as an unenforce-
able clog on the equity redemption
under § 3.1.

Installment Contracts

New York case law has treat-
ed installment contracts as
the equivalent of mortgages
in some circumstances. See
Call v. LaBrie, 116 A.D.2d
1034, 1035, 498 N.Y.S.2d 652,
653 (4th Dep’t 1986) (“defen-
dants” payments of over 12%
of the principal balance of the
land contract over a period of
nine years was sufficient to
convert this land contract
into an equitable mortgage
and represents a substantial
investment which should be
protected from forfeiture.”);
Madero v. Henness, 200 A.D.2d
917, 918, 607 N.Y.5.2d 153,
154-55 (3d Dep’t 1994) (pur-
chasers “had paid almost one
third of the $75,000 purchase
price, as well as over $20,000
in interest, and had made
over 40 of the 100 principal
payments called for by the
contract. * * * And, their tar-
diness in making payments,
although perhaps a technical
default on the contract, is not
sufficiently egregious to trig-
ger the agreement’s forfeiture
provisions.”)

Nonetheless, it appears to
remain possible for an install-
ment vendor in New York to
declare a forfeiture of the
land. See, e.g., Murray v. Bres-
ki, 227 A.D.2d 867, 716
N.Y.5.2d 810 (3d Dep’t 2000),
in which the purchasers
claimed relief from forfeiture
because they had made
improvements on the land
and made substantial pay-

ments. The court held that
the forfeiture complaint stat-
ed a cause of action, but that
the purchasers might be able
to prevail on their equitable
defenses.

§ 4.6. Waste

Waste is broadly defined by the
Restatement, and includes physical
damage, failure to make reasonable
repairs, failure to pay prior tax liens,
failure to comply with mortgage
covenants respecting the physical
care of the property, and failure to
turn over rents to which the mort-
gagee has a right. If waste occurs and
impairs the mortgagee’s security, it
may foreclose, seek an injunction, or
seek damages. These remedies are
available only if the mortgagee’s
security is impaired. Impairment of
security is defined as an increase of
the loan-to-value ratio above its
scheduled level.

New York had adopted a
broad definition of waste. See
Aetna Life Ins. Co. v. Avalon
Orchards, Inc., 118 A.D.2d 297,
505 N.Y.5.2d 216 (3d Dep’t
1986) (failure of mortgagor to
manage property competent-
ly was waste); Travelers Ins.
Co. v. 633 Third Associates, 14
E.3d 114 (2d Cir. 1994) (inten-
tional failure to pay property
taxes may constitute waste).

New York has always limited
the mortgagee’s recovery to
the amount by which the
security has been made inad-
equate by the waste; Van Pelt
v. McGraw, 4 N.Y. 110 (1850);
President & Directors of Man-
hattan Co. v. Mosler Safe Co.,
246 A.D. 785,284 N.Y.S. 145
(2d Dep’t 1935). However,
the method of measuring
impairment of security is not
well established. See Albany
Sav. Bank v. Novak, 151 Misc.
2d 956, 574 N.Y.S.2d 140
(Sup. Ct., Orange Co. 1991)
(recovery is the amount by
which the waste has reduced
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the property’s value below
the mortgage debt). The
Restatement approach to
defining impairment of secu-
rity is much more clear-cut
than existing New York law,
and could well be adopted
by the New York courts.

§ 4.7. Insurance and

Condemnation Proceeds

The mortgagee has the right to
casualty insurance proceeds (if the
mortgage required the mortgagor to
carry the insurance) and eminent
domain awards, to the extent security
has been impaired. The test for
impairment of security is the same as
for waste under section 4.6. The mort-
gagee must apply the funds toward
reduction of the mortgage debt. How-
ever, upon the mortgagor’s request,
the mortgagee must allow use of the
funds for restoration of the property
if feasible, unless the mortgage specif-
ically provides the contrary. The
mortgagee can impose reasonable
conditions on the use of the funds for
repair.

Under New York case law,
the mortgagee is entitled to
recover and retain insurance
proceeds to the extent of the
unpaid mortgage debt; San
Roman v. Atlantic Mut. Ins.
Co. 250 A.D.2d 585, 672
N.Y.S.2d 396 (2d Dep’t 1998).
Unless the mortgage so pro-
vides, the mortgagee has no
obligation to allow use of the
insurance proceeds to restore
the damaged property;
Savarese v. Ohio Farmers’ Ins.
Co., 260 N.Y. 45, 182 N.E. 665
(1932). Moreover, the fact that
the property is worth as
much as before the loss, or is
adequate security, does not
stand in the way of the mort-
gagee’s retention of the insur-
ance proceeds, up to the bal-
ance owing on the mortgage
debt; Whitestone Sav. & Loan
Ass’'n v. Allstate Ins. Co., 28
N.Y.2d 332, 321 N.Y.5.2d 862
(1971).

§ 5.5. Payment to the Assignor
After Assignment of the

Mortgage and Debt

If the debt has been transferred,
payment to the transferor is good if
made before the payor has notice of
the transfer. The Restatement’s rule
applies only to nonnegotiable notes,
since negotiable notes are governed
by U.C.C. Article 3. This reverses
much existing case law, which holds
that the payor pays at his or her peril
if a transfer of the debt has occurred
before the payment.

New York has traditionally
held that payment to the
original mortgagee, even on a
nonnegotiable note, will not
count if the note has been
assigned. Assets Realization
Co. v. Clark, 205 N.Y. 105, 98
N.E. 457 (1912) (as to final
payment). This is true despite
the fact that the mortgagor
has no notice of the assign-
ment. See also Felin Assocs.,
Inc. v. Rogers, 38 A.D.2d 6,
326 N.Y.5.2d 413 (1st Dep’t
1971) (dictum). The New
York rule, in effect, expects
the mortgagor to demand to
see the note before making
payment, a completely unre-
alistic expectation.

§6.1.

Prepayment is free unless the
mortgage or note restricts or prohibits
prepayment. This reverses the tradi-
tional presumption that prepayment
is not allowed unless the documents
expressly permit it.

Prepayment

New York follows the tradi-
tional default rule that pre-
payment is not permitted,
unless the mortgage, note, or
other agreement so provides;
Russo Enterprises, Inc. v.
Citibank, 266 A.D.2d 528, 699
N.Y.S.2d 437 (2d Dep’t 1999);
Arthur v. Burkich, 131 A.D.2d
105, 520 N.Y.S.2d 638 (3d
Dep’t 1987); Geller v. Fairmont
Assocs., 172 A.D.2d 915, 568
N.Y.S.2d 202 (3d Dep’t 1991)

(where mortgage was silent
as to right to prepay, court
could consider language in
parties’ contract of sale which
authorized prepayment).

§6.2.

Clauses restricting or prohibiting
prepayment are enforceable. Such
clauses may either bar prepayment
entirely or may impose a fee or
“penalty” for prepayment. However,
the mortgagor may free the real estate
without prepayment of the debt if
substitute security (that is substantial-
ly the equivalent of cash) is provided.
See Dale A. Whitman, Mortgage Pre-
payment Clauses: An Economic and
Legal Analysis, 40 UCLA L. Rev. 851
(1983).

Restrictions on Prepayment

New York case law supports
the mortgagee’s right to
recover a prepayment fee
when a voluntary prepay-
ment occurs and such recov-
ery is provided for in the
loan documents. However,
these cases indicate that the
fee may not be collected if
the prepayment is a result of
acceleration caused by either
the mortgagee’s default, see
3C Assoc. v. IC & LP Realty
Co., 137 A.D.2d 439, 524
N.Y.5.2d 701 (1st Dep’t 1988);
Nutman Inc. v. Aetna Business
Credit, 115 Misc. 2d 168, 453
N.Y.S.2d 586 (Sup. Ct.,
Queens Co. 1982), or con-
demnation of the property by
public authority, see Silver-
man v. State, 48 A.D.2d 413,
370 N.Y.S5.2d 234 (3d Dep't
1975). It is questionable
whether these cases would be
followed today if the mort-
gage documents expressly
provided for collection of a
prepayment fee in the context
of condemnation or accelera-
tion for default; see Westmark
Commercial Mortgage Fund 1V
v. Teenform Assoc., L.P., 827
A.2d 1154 (N.]. Super. App.
Div. 2003), (approving fee
collection in cases of accelera-
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§6.3.

tion for default, as long as
the documents provided).

New York General Obliga-
tions Law § 5-501(3), applica-
ble to owner-occupied one-
to-six-family residences,
provides that no prepayment
fee may be collected after one
year from the loan date. A fee
may be collected within the
first year if the loan agree-
ment provides; N.Y. Real
Property Law § 254-a, con-
strued in Hughley v. Gillespie,
219 A.D.2d 584, 631 N.Y.S.2d
374 (2d Dep’t 1995) (prohibit-
ing collection of a prepay-
ment fee if the prepayment
results from the lender’s
exercise of a due-on-sale
clause).

The substitution of other col-
lateral (the “equivalent of
cash”) for the real estate is
not expressly authorized by
law in New York, but is fre-
quently authorized by lan-
guage (termed a “defeasance
clause”) in the loan docu-
ments, particularly with
securitized mortgage loans.

No prepayment fee may be

Prepayment from Insurance
or Condemnation Proceeds

mortgage lender who pays off a prior
mortgage in full (a refinance) is enti-
tled to be subrogated to the prior
mortgage’s priority if the refinancing
lender “reasonably expected to
receive a security interest in the real
estate with the priority of the mort-
gage being discharged, and if subro-
gation will not materially prejudice
the holders of intervening interests in
the real estate.”

In the context of refinancing,
New York has a relatively lib-
eral view of subrogation. The
refinancing lender is entitled
to subrogation as against an
intervening lien so long as it
has no actual knowledge of
the lien, even if the lien is
recorded and could have
been discovered by a diligent
title examination. See King v.
Pelkofski, 20 N.Y.2d 326, 282
N.Y.S.2d 753 (1967); U.S. v.
Baran, 996 F.2d 25 (2d Cir.
1993). See also R.C.P.S. Associ-
ates v. Karam Developers, 238
A.D.2d 492, 656 N.Y.5.2d 666
(2d Dep’t 1997) (stating no
subrogation if the lender
seeking it had actual knowl-
edge of intervening lien);
Pawling Sav. Bank v. Jeff Hunt
Properties, Inc., 225 A.D.2d
678, 639 N.Y.5.2d 462 (2d
Dep’t 1996) (concluding no
subrogation if mortgagee

charged for prepayment from casual-
ty insurance or eminent domain pro-
ceeds if the proceeds could feasibly
have been used to restore the proper-
ty instead.

No New York case law sug-
gests the sort of restriction on
collection of prepayment fees
in the insurance or eminent
domain contexts that is called
for by the Restatement.

§ 7.6. Subrogation

One who pays off another’s
mortgage debt in full is subrogated to
the debt and the mortgage, if neces-
sary to prevent unjust enrichment. A

paying off prior loan had no
reasonable expectation of
having priority over inter-
vening lien). Cf. Roth v.
Porush, 281 A.D.2d 612, 722
N.Y.5.2d 566 (2d Dep’t 2001)
(positing lender seeking sub-
rogation may be required to
conduct diligent inquiry).

New York also continues to
follow the “volunteer” rule,
which the Restatement
rejects; see Bermuda Trust Co.
Ltd. v. Ameropan Oil Corp., 266
A.D.2d 251, 698 N.Y.S.2d 691
(2d Dep’t 1999).

§ 8.5. Merger

The merger doctrine does not
apply to mortgages or affect the
enforceability of a mortgage obliga-
tion. This approach should simplify
the process of mortgagees’ obtaining
deeds in lieu of foreclosure.

Although New York contin-
ues to recognize the concept
of merger in mortgage law, it
is disfavored and generally
will not be applied where it
is contrary to the intent of the
party acquiring the mortgage
interest; see Arch Assets, Inc.
v. AL & LP Realty Co., 227
A.D.2d 295, 642 N.Y.S.2d 315
(1st Dep’t 1996). But see Cam-
bridge Factors, Inc. v. Thomp-
son, 215 A.D.2d 427, 626
N.Y.5.2d 259 (2d Dep’t 1995),
(applying merger where the
mortgagor held mortgages
on his own property in the
names of aliases and alter
egos as a device for perpe-
trating a fraud on the junior
lienholder).

Il. The Uniform Nonjudicial
Foreclosure Act

This Act, adopted in final form
by the Commissioners on Uniform
Laws in 2002, has the essential pur-
pose of providing a nonjudicial
method of foreclosing security inter-
ests in real estate. New York currently
permits nonjudicial foreclosures of
nonresidential mortgages under New
York Real Property Actions and Pro-
ceedings Law, article 13, but the Uni-
form Act applies to both residential
and nonresidential mortgages, and
has several additional advantages
over the current New York statute.

1. Types of Security Instruments

Every type of real estate security
interest can be foreclosed under the
act, including existing mortgages,
deeds of trust, real estate installment
contracts, and other forms of security
devices. However, the act is available
only if the security instrument either
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states that the act’s procedures can be
used to foreclose it, or contains gener-
al language authorizing foreclosure of
the security interest by nonjudicial
process. In most states that do not
currently permit nonjudicial foreclo-
sure, it is unlikely that language of
this sort would be found in many
mortgages or other security agree-
ments. Hence, in those states as a
practical matter the act will be avail-
able only for foreclosure of security
agreements entered into after the act
is adopted. In New York, a mortgage
that provides for foreclosure under
the existing nonjudicial procedure
would probably be foreclosable under
the new Uniform Nonjudicial Fore-
closure Act as well.

2. Availability of other
Foreclosure Methods

The act does not provide an
exclusive method of foreclosure. For
example, judicial foreclosure, current-
ly available in every state, can contin-
ue to be used. So can other methods
now in use, unless a particular state’s
legislature chooses to repeal them
when it adopts the uniform act. For
example, states that presently author-
ize forfeiture by the vendor of install-
ment sale contracts could continue to
do so.

3. Notice of Default and Right to
Cure

The act requires that the debtor
receive a notice of default and an
opportunity to cure before foreclosure
can be instituted, provided that the
default is curable. The “cure” spoken
of here is of the unaccelerated debt;
thus, it can be accomplished (in the
case of a monetary default) by the
debtor’s paying the delinquent pay-
ment or payments, plus any accrued
interest and costs. Ordinarily a mini-
mum of 30 days is allowed for the
cure of a monetary default, and 90
days for a nonmonetary default if the
cure has commenced within 30 days
and is being diligently pursued.
However, in the case of a nonresiden-
tial loan, the cure period may be
reduced by the security agreement to
as little as ten days.

It is significant that, even in non-
residential loans, the parties cannot
by agreement completely eliminate
the notice of default and the cure
period. Some lenders who make com-
mercial loans may object to this con-
cept; sometimes nonresidential loan
agreements do not require notice of
default at all, but rather permit the
lender to accelerate and commence
foreclosure immediately upon the
occurrence of the default, even
though the default is in its nature cur-
able. It is questionable whether the
courts will enforce such a provision,
but in all events the drafting commit-
tee considered it to be fundamentally
unfair to force a borrower—even a
nonresidential borrower—into fore-
closure with no opportunity whatev-
er to cure a curable default.

4. Types of Foreclosure

The act provides for three differ-
ent methods of foreclosure at the elec-
tion of the foreclosing creditor. The
first, termed “foreclosure by auction,”
is similar to the traditional method
used in present judicial and nonjudi-
cial foreclosure procedures. One
important difference is that the act
provides for thorough mailed notice
to the debtor and all persons holding
subordinate interests in the property;
by comparison, many existing nonju-
dicial foreclosure statutes provide no
direct notice to junior interest-holders
at all. This feature of the act should
obviate some of the concerns about
compliance with constitutional due
process that have been raised with
respect to existing statutes.

The second type of foreclosure
permitted at the foreclosing lender’s
option, is termed “foreclosure by
negotiated sale,” and allows the
lender to locate a buyer of the proper-
ty and enter into a contract under
which the buyer will purchase the
property. This information is then
communicated to the debtor, along
with a net amount that the lender
agrees to allow against the debt on
account of the sale. The third method,
termed “foreclosure by appraisal,”
permits the lender to obtain and give

to the debtor an appraisal of the
property, and to accompany it with
an offer of a proposed net amount
that the lender agrees to allow in
return for taking title to the property.
This latter method is somewhat like
strict foreclosure, in the sense that the
lender winds up owning the real
estate.

In both of these latter methods of
foreclosure, the debtor is given an
opportunity to decide whether to
accept or reject the lender’s offer. The
proposed selling price of the property
(in the case of “foreclosure by negoti-
ated sale”) or the appraised value of
the property (in the case of “foreclo-
sure by appraisal”) provides some
information that can help the debtor
decide whether to accept the lender’s
offer or not. However, the lender’s
offer may be lower or higher than the
negotiated sale price or the appraised
value. If the debtor rejects the
lender’s offer, the usual result is that
the proposed foreclosure by negotiat-
ed sale or by appraisal is dropped,
and the foreclosure must be carried
out under the traditional auction for-
mat instead.

If the lender’s offer under either
of these latter methods of foreclosure
is a reasonable one, the debtor is like-
ly to accept it, particularly in light of
the widely recognized fact that auc-
tion foreclosure sales rarely bring fair
market value. However, if the debtor
insists on having an auction sale that
is his or her right. Hence, the sup-
posed debtor protection inherent in
an auction is not lost as a conse-
quence of availability of the other two
methods of foreclosure. In most cases
it is believed that lenders will use
these other methods and will make
reasonable offers that will be in the
interest of debtors to accept. In the
long run, both lenders and debtors
should be better off—lenders because
they can avoid some the delays and
uncertainties associated with auction
sales, and debtors because they will
in general be credited with higher
prices for their properties, thus reduc-
ing their risk of deficiency liability
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and increasing the probability of a
surplus.

5. Deficiency Liability

Another innovation of the act lies
in the area of deficiency judgments. If
a foreclosure is conducted under the
act, deficiency judgments are avail-
able against nonresidential debtors to
the extent that the loan documents
provide for personal liability. Howev-
er, residential debtors are exempt
from deficiency liability if they have
acted in good faith. Good faith means
that they have not defrauded the
lender, have allowed reasonable
access to the property before the fore-
closure, have not committed inten-
tional waste or intentionally contami-
nated the property and have not
failed to take reasonable precautions
to prevent others from doing so, and
have relinquished possession prompt-
ly after completion of the foreclosure.

Lenders generally agree that
cases in which deficiency judgments
can actually be collected from resi-
dential debtors are rare; hence, little
is lost by exempting them from defi-
ciency liability. Nonetheless, the
threat or risk of deficiency liability is
generally considered to have a signif-
icant impact on the behavior of
debtors. Therefore, the expectation is
that these provisions will give
debtors a strong incentive to act
responsibly with respect to the prop-
erty even when they cannot pay the
debt. The result should be greater
peace of mind for responsible debtors
and greater recoveries in foreclosure
for lenders.

Conclusion

The act builds on time-tested
foreclosure concepts but also offers
some novel and, what the drafters
believe, highly attractive features. It
represents what the drafters consider
a fair and equitable balance between
the demands of lenders and borrow-
ers, and some of its aspects will be
considered an important step forward
by both groups. The act may provide
an opportunity for New York to

rethink the issues surrounding nonju-
dicial foreclosure, and hopefully will
be adopted.

lll. The Uniform Mortgage
Satisfaction Act

A mortgagee’s failure to provide
a timely satisfaction of mortgage
when the mortgage is paid off has
become a significant problem
throughout the United States. There
was a time when attorneys and title
companies received an executed satis-
faction and payoff statement by the
existing mortgage holder at the clos-
ing. Then when the closing agent
transmitted the payoff to the lender, it
would be instructed and authorized
to record the satisfaction. Unfortu-
nately, this practice has largely disap-
peared as more and more mortgages
are traded on the secondary market
and held at locations remote from the
property’s location. Today, the exist-
ing mortgagee typically waits until
receiving the payoff before preparing
and recording the satisfaction. Fur-
thermore, it has become common for
a paid mortgage to go for many
months or even years before a satis-
faction is recorded because of (1) poor
record-keeping, (2) large volumes of
refinances, (3) mergers and acquisi-
tions of financial institutions, and (4)
multiple transfers of both mortgages
and mortgage servicing. As a result,
since title insurers are expected to
provide “clean” policies to new own-
ers and new mortgagees, they are
usually forced by business necessity
to “insure over” the old mortgage
even though its satisfaction has not
been recorded. This is a risk the title
insurance industry has not accepted
cheerfully.

The Uniform Residential Mort-
gage Satisfaction Act is designed to
provide some solutions to this prob-
lem. The Act received final approval
by the Commissioners in August
2004. Its main features are described
below.

1. Residential Mortgages Only

The Act is limited to residential
mortgages, which is defined as secu-

rity instruments on real property
used primarily for personal, family,
or household purposes and improved
by one to four dwelling units. The
drafters believe that excluding com-
mercial mortgages is likely to make
the Act easier to enact, and in any
event, the major problems of untime-
ly satisfactions exist in the residential
mortgage market.

2.  Payoff Statements

The Act requires a mortgage
holder to issue a payoff statement at
the request of an “entitled person.”
An “entitled person” includes both
the owner(s) of the security property
and persons liable for payment of the
secured debt. Indirectly, the Act also
includes attorneys and title insurers
who act on the authorization of an
“entitled person.” The mortgage
holder who issues the payoff state-
ment must do so within ten days of
the “entitled person’s” request. Fail-
ure to do so makes the creditor liable
for actual damages plus $500. Addi-
tionally, the secured creditor must
provide one payoff statement without
charge during any six-month period,
but thereafter may charge $25 for
each additional statement. Also, a
reasonable transmittal charge may be
made for sending the payoff state-
ment by facsimile or by means other
than first-class mail.

It has become common for a
mortgagee to issue payoff statements
that are qualified by such language as
“subject to final audit.” Obviously, it
is difficult for a closing agent to rely
on such a statement. For this reason,
the Act provides that if the statement
is qualified, the creditor must provide
a means for the closing agent to
obtain an unqualified updated state-
ment on the payoff date or on the last
business day free of charge.

3. Estoppel Effect of Statement

The Act provides that a creditor
who sends a payoff statement stating
an erroneous amount may not deny
its accuracy as against any person
that reasonably and detrimentally
relies on the amount stated. This may
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be the most important feature of the
Act, although it largely tracks existing
case law. In other words, statutory
estoppel means that a closing agent
who in fact transmits a payoff
amount in reliance on a payoff state-
ment is absolutely entitled to have a
satisfaction issued and recorded.
Hence, the risk to a title company of
“insuring over” a paid-off but unsat-
isfied mortgage is essentially elimi-
nated. The creditor is still entitled to
collect any amount not included in
the payoff statement from the persons
who were liable on the mortgage
debt, but that claim will now be unse-
cured.

4. Obligation to Record
Satisfaction

The Act requires that the secured
creditor record a satisfaction within
30 days of receiving full payment of
the debt. A creditor who fails to do so
is liable for the actual damages that
result. Additionally, if the landowner,
after the 30-day period has expired,
sends the creditor by certified mail a
demand for a recorded satisfaction,
and the creditor fails to provide the

satisfaction within 30 additional days
after receiving the demand, the credi-
tor becomes liable for an additional
$500, and for reasonable attorneys’
fees and costs.

No liability arises if the creditor
has established a reasonable proce-
dure to achieve compliance with the
Act and follows that procedure, but is
unable to comply with the Act
because of circumstances beyond its
control. As an illustration, the credi-
tor might be unable to comply with
the Act if its local post office was
closed because of an anthrax scare,
and it consequently did not receive
the landowner’s demand.

5. Satisfaction by Affidavit

The Act authorizes lawyers and
title insurance companies (called sat-
isfaction agents) to record an affidavit
that has the effect of discharging a
mortgage. The satisfaction agent must
act with the landowner’s authority,
and may do so only if the secured
creditor has failed to record a satisfac-
tion within the 30-day period men-
tioned above. The satisfaction agent

New York Statute

Uniform Act

Time allowed to secured
creditor to issue payoff
statement

30 days

10 days

Penalty for failure to timely
issue statement

Actual damages

Actual damages plus $500

May creditor require confir-
mation of statementat at a
later date?

Yes, on day of payoff

Yes, on day of payoff or
previous day

Time allowed to creditor to
record satisfaction after
receiving payoff

applies

45 days before seeking
court order;
90 days before penalty

30 days

Penalty for failure to timely
record satisfaction

$500 or the economic loss

Actual damages, plus $500
and attorneys’ fees if addi-
tional 30 days elapse after
demand

Who may record satisfac-
tion affidavit

Attorney

Attorney or title company

Conditions for recording
satisfaction affidavit

May file with recorder 90
days after payoff; becomes
recorded after additional
35 days unless mortgagee
files verified objection

Give notice 30 days after
payoff; may record after
additional 30 days

must then give the creditor notice by
certified mail indicating his intent to
record an affidavit of satisfaction after
an additional 30 days has passed. If
the creditor records a satisfaction dur-
ing the 30-day period, or notifies the
agent that the mortgage is not in fact
satisfied or has been assigned, the
agent may not record the affidavit.

A satisfaction agent who records
an affidavit that is false or erroneous
is liable for the creditor’s actual loss,
attorneys’ fees and costs. However, if
the agent gave the proper notice that
the affidavit would be filed, and the
creditor failed to make any needed
correction within 30 days, the filing is
not considered erroneous.

6. Comparison with Existing
New York Law

Real Property Law § 274-a
requires mortgagees to provide pay-
off statements similar to those
required by the Uniform Residential
Mortgage Satisfaction Act. Also, New
York Real Property Actions and Pro-
ceedings Law § 1921 contains provi-
sions for the recording of an affidavit
of satisfaction similar to those of the
Uniform Residential Mortgage Satis-
faction Act.

Perhaps the most significant dif-
ference is that RPAPL § 1921 makes
no reference to an estoppel against a
mortgagee issuing a payoff statement.
However, Restatement (Third) of
Property (Mortgages) § 1.6 (c) (1997)
provides that “[a] mortgagee who
discloses erroneous information may
be estopped to deny its accuracy as
against one who has reasonably and
detrimentally relied on the disclo-
sure.” It is possible that New York
courts would impose such an estop-
pel even without statutory authority
for doing so.

Other differences are summa-
rized in the table at left. It is apparent
that New York law is much more
generous in the time periods allowed
to lenders than the Uniform Residen-
tial Mortgage Satisfaction Act.
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IV. Uniform Assignment of
Rents Act

Few topics in mortgage law have
engendered as much confusion as the
creation of security interests in rents.
Nearly every mortgage on income-
producing real estate will include, or
be accompanied by, an “assignment
of rents.” While the assignment will
often be described in the documents
as “absolute,” it will in virtually
every case actually be given as addi-
tional security for the mortgage debt.
Confusion and difference of opinion
from state to state have prevailed on
many points. Is the security interest
in rents merely a constituent of the
mortgage on the real estate? How
does the secured creditor “perfect”
such an interest? How does the credi-
tor actually realize on it?

The Uniform Assignment of
Rents Act is designed to answer these
questions and numerous others in a
way that will meet the needs of com-
mercial mortgage lenders and bor-
rowers, and will hopefully become
uniform throughout the nation. The
principal issues addressed in the Act
are summarized below. The reader
should bear in mind that at this writ-
ing the Act has not had a “first read-
ing” before the Commissioners on
Uniform Laws. The comments here
are based on the draft that was pre-
sented at the “first reading” in
August 2004. The “final reading”
(usually leading to final approval) is
expected to occur in August 2005.
Hence, there are likely to be some
important changes in the Act before it
is finalized.

1.  Distinct Form of Collateral

The act confirms that a security
interest in rents is distinct from a
mortgage on the underlying real
estate, and may be realized upon
without waiting for foreclosure on
the real estate.

2. Perfection

Under the act, a security interest
in rents is perfected by recording in

the real estate records. No further
action is necessary for perfection (as
distinct from realization) of the inter-
est. This overrules some case law sug-
gesting that the security interest is
“inchoate” or ineffective until the
mortgagee takes action, after default,
to enforce the interest.

3. Absolute Assignment

Under the act, merely calling an
assignment “absolute” does not make
it such. If the purpose of the assign-
ment is security, it will be treated as
security. The practice of calling
assignments “absolute” has repre-
sented an attempt by some lenders to
enhance their positions in bankruptcy
court by arguing that, with an
absolute assignment, the rents are
fully owned by the creditor and are
not property of the bankruptcy estate.
A few courts have accepted this view;
see, e.g., In re Carretta, 220 B.R. 203
(D.N.]. 1998). However, the Restate-
ment (Third) of Property (Mortgages)
§ 3.2 (1997) and most of the cases
have rejected it. By analogy to the
case law declaring so-called “absolute
deeds” to be mortgages, they have
held that an “absolute” assignment of
rents creates only a security interest if
its purpose is to secure payment of a
debt. The act agrees.

New York law would appar-
ently recognize the (quite
illusory) distinction between
an absolute assignment and a
security assignment; see Vec-
chiarelli v. Garsal Realty, Inc.,
111 Misc. 2d 157, 443 N.Y.S.2d
622 (Sup. Ct., Onondaga Co.
1980).

4. Entitlement to a Receiver

The act provides clear standards
for appointment of a receiver. The
mortgagee is entitled to a receiver if
(1) the criteria stated in the mortgage
are satisfied; (2) it appears likely that
the property undersecures the debt;
(3) the owner has failed to turn over
rents to which the mortgagee is enti-
tled; or (4) other law of the state

would entitle the mortgagee to a
receiver.

The New York case law sug-
gests that criteria for appoint-
ment of a receiver may
include inadequacy of the
security (see Fed. Home Loan
Mortgage Corp. v. Jerwin Realty
Assocs., No. CV-92-4626, 1992
WL 390264 (E.D.N.Y. Dec. 14,
1992)). If the statutory mort-
gage form is used, it express-
ly gives the lender the right
to a receiver upon default,
and supposedly no showing
of inadequate security is nec-
essary; see N.Y. Real Property
Law § 254 (10). However,
New York courts have been
wary of appointment of
receivers; see First Nat’'l Bank
of Glens Falls v. Caputo, 124
A.D.2d 417, 418, 507 N.Y.S.2d
516, 517-18 (3d Dep’t 1986)
(“appointment of a tempo-
rary receiver is only to be
made with extreme caution
in the exercise of the court’s
equity powers because of the
drastic nature of the remedy.
*** Indeed, even when the
mortgagor’s consent has
been embodied in the mort-
gage itself, it has been held
that a court of equity never-
theless retains the discretion,
in appropriate circumstances,
to deny the application”).

5. What Are Rents?

The term “rent” is technically
fairly narrow, and requires the exis-
tence of a landlord-tenant relation-
ship. However, many types of
income-producing property generate
revenues despite the absence of such
a relationship. Examples arguably
include hotels, nursing care facilities,
golf courses, and marinas. The act
defines rents very broadly, to include
any sum paid by a tenant, licensee, or
other person for the right to possess
or occupy real estate. The existence of
a landlord-tenant relationship is not
essential.
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6. Enforcement of the Security
Interest

The act permits a mortgagee to
enforce its security interest in rents
merely by making a written demand
to the mortgagor if the loan is in
default. A mortgagor who fails to
turn over rents received after such a
demand is liable for conversion of
those rents. The act also allows the
mortgagee to give notification to ten-
ants demanding that they make
future rent payments directly to the
mortgagee. It provides a standard
form for this purpose, and it address-
es the liability of the tenant for mak-
ing payments to the mortgagor after
receiving such a notification.

New York law apparently
agrees, at least if the mort-
gage so provides; see Fed.
Home Loan Mortgage. Corp. v.
Dutch Lane Assoc., 775 F.
Supp. 133, 139-140 (S.D.N.Y.
1991) (“Once the [lender]
notifies [the borrower] in
writing of a breach of the
mortgage and states it is
exercising its rent rights, the

[lender] is immediately enti-
tled to all rents without any
further action required”); Lin-
coln Sav. Bank v. Amerasian
Realty Corp., 168 Misc. 2d 391,
637 N.Y.S.2d 619 (Sup. Ct.,
New York Co. 1995).

7. Earmarked “Additional
Rent”

Many commercial leases provide
for collection, as “additional rent,” of
the tenant’s pro rata share of the
landlord’s property taxes, insurance
premiums, common area mainte-
nance expenses, and perhaps other
items. The question arises whether a
mortgagee, upon enforcing its securi-
ty interest and commencing to receive
the rents, should be obligated to
expend them for these purposes. This
issue has proven controversial among
the members of the drafting commit-
tee. The current draft requires the
mortgagee to apply the earmarked
“additional rent” toward payment of
taxes and insurance, but not toward
maintenance. The drafting committee
intends to discuss this matter further.
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When Does a “Principal Residence” Exemption
Excuse a Non-Resident from Making Time-of-Sale
Estimated N.Y. State Income-Tax Payments?

By Joel E. Miller

Gains realized by non-residents
on the sale of real property within
New York have long been subjected
to New York State income taxation.
At least, that was so in theory. In
practice, though, over the years
many non-residents either were
unaware of the rules or simply
declined to make payment, and,
because there was no efficient
enforcement mechanism, consider-
able revenue was lost. In 2003, the
legislature added to the Tax Law a
new provision—section 663—that
established a procedure designed to
plug that loophole. A non-resident
selling New York real estate was in
effect required to file at the time of
sale a newly-created income-tax
form—IT-2663—and then and there
pay any estimated tax shown there-
on.!

When it enacted section 663, the
legislature was of course aware that
sales proceeds excluded from federal
gross income are, because of the
“piggyback” nature of the New York
State income tax, automatically
excluded from New York taxable
income as well. The legislature was
also aware that many sales of resi-
dences would, because of a certain
Internal Revenue Code provision,
generate no federal income-tax liabil-
ity and, it followed, no New York
State income-tax liability. According-
ly, it included in section 663 a provi-
sion (“the 2003 relief provision”) that
clearly was intended to afford relief
from the section 663 requirements in
certain situations involving resi-
dences. It was also clear that the
2003 relief provision was inapplica-
ble if the property being sold had
not been the seller’s main home

within the five-year period preced-
ing the sale. Beyond that, however,
there was great uncertainty, due to
the fact that, even though the legisla-
ture had employed language that
seemed to be saying one thing, it had
almost certainly intended to say
something else. And the two possible
readings, which are described below,
would in some cases produce radi-
cally different results.

That was a situation in which
the public could rightfully expect the
agency charged with implementing
the law—the New York State Depart-
ment of Taxation and Finance (“the
Department”)—to tell us which way
the 2003 relief provision should be
read. But that did not happen.
Although the Department did issue
various forms of guidance setting
forth certain rules, those rules were
stated in confusing and imprecise
terms; and some of them seemed to
be consistent with only one of the
two possible readings, while others
seemed to be consistent with only
the other of the two possible read-
ings. Moreover, for no apparent rea-
son the Department never expressly
adopted one of the two possible
interpretations—indeed, the Depart-
ment seemed unaware of the fact
that two interpretations were possi-
ble—with the result that a number of
well-intentioned taxpayers were left
unsure of what they were supposed
to do, while others felt free to adopt
whatever interpretation best suited
their purpose at the moment. And,
when some practitioners suggested
that the Department add a few sim-
ple statements that would provide at
least some clarification, the Depart-
ment declined to do so.

This year the legislature modi-
fied the Tax Law again, and one of
those modifications made sales of
New York cooperative apartments by
non-residents subject to reporting
and paying requirements that essen-
tially parallel those applicable to
realty sales (the form in this case
being IT-2664).2 And, consistent with
what it had done the year before, the
legislature included a relief provision
(“the 2004 relief provision”) that
was, with only necessary word
changes, the same as the 2003 relief
provision. The Department thus had
another opportunity to provide clari-
fication, but it again failed to do so.

This article will describe the two
possible interpretations of the relief
provisions, showing how they differ
significantly from one another, and
then discuss what the Department
has done in this area.

Internal Revenue Code § 121

Because both of the subject relief
provisions refer to section 121 of the
Internal Revenue Code (“section
121”), a brief review of the basic
operation of that section is in order.

In general (with exceptions an
understanding of which is not essen-
tial for present purposes), section 121
permits a taxpayer to elect to
exclude from gross income up to a
determinable amount ($250,000 in
the ordinary case) of gain realized by
him or her on the sale of an asset if
at the time of the sale3 the following
three conditions are satisfied:

1. The taxpayer owned the asset
for at least two of the five years
preceding the sale.
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2. The taxpayer used the asset as
his or her “principal residence”
for at least two of the five years
preceding the sale.

3. The taxpayer did not use section
121 to shield gain on a sale made
less than two years prior to the
sale in question.

It is important to note that—
even though “principal residence” is
a key term in applying it—section
121 does not define “principal resi-
dence.” That does not, however,
mean that the term does not have a
fairly well-settled meaning. On the
contrary, there are Treasury regula-
tions interpreting it,* as well as a
body of case law interpreting the
same term under the present and
former Code sections. For present
purposes, it is sufficient to observe
that a taxpayer’s section 121 “princi-
pal residence” is essentially the place
where he or she is truly residing at
the time in question—where he or
she would likely say that he or she
“lives” if asked the question—and
that it follows that a person can at
any given point in time have only
one “principal residence” as that
term is used in section 121.

Another thing to note is that sec-
tion 121 does not say that gain on
every sale of what it refers to as the
taxpayer’s “principal residence” is
eligible for exclusion. The section
simply is not written that way.
Rather, that the sold asset is or was
the taxpayer’s section 121 “principal
residence” is only one of the things
that must be shown (as part of the
second requirement listed above). In
other words, a taxpayer can sell an
asset that is or was his or her “prin-
cipal residence” as the term is used
in section 121 and still not be entitled
to any exclusion thereunder; all three
of the requirements must be satis-
fied. Or, to put the same thought still
another way, a conclusion that the
taxpayer sold an asset that at the
time was his or her “principal resi-
dence” as the term is used in section
121 is very different from a conclu-

sion that he or she is entitled to any
exclusion under section 121. As an
easy example, consider the case of a
person who voluntarily sold an asset
that undoubtedly constituted his or
her “principal residence” as that
term is used in section 121 but had
owned it for only one year prior to
the sale.

And it is worth emphasizing that
section 121 contains no requirement
that the sold asset must be the tax-
payer’s “principal residence” at the
time of the sale (although, if course,
it may be and often is). All that is
required on that score is that the tax-
payer must have used the asset as
his or her section 121 “principal resi-
dence” for two out of the preceding
five years. It follows that a taxpayer
might be entitled to exclude gain
under section 121 on the sale of an
asset even though he or she had per-
manently moved out of it long
before—indeed, possibly as much as
three years before—the sale.

We must now address a seman-
tic point. Let us suppose that a
draftsperson is fashioning a rule that
he wants to be applicable to an asset
belonging to a person that at the rel-
evant point in time would constitute
that person’s “principal residence”
as that term is used in section 121.
The draftsperson cannot do that by
referring to the person’s then “prin-
cipal residence as defined in section
121,” because, as noted above, the
section does not define the term.
Under those circumstances, the
draftsperson might very well use the
phrase “principal residence within
the meaning of section 121.” As a
matter of language, such a reference
would define only the nature of the
asset, and the reference would oper-
ate whether or not a sale of that asset
would in fact qualify for gain exclu-
sion under section 121.

However, people—including
draftspersons—do not always use
language correctly. And a person
who wishes to say that a taxpayer
made a sale the gain on which quali-

fied for exclusion under section
121—which is quite a mouthful—
might carelessly (and, strictly speak-
ing, incorrectly) say instead that the
taxpayer made a sale of a “principal
residence within the meaning of sec-
tion 121.” In other words, a state-
ment that a taxpayer sold an asset
that at the time was a “principal resi-
dence within the meaning of section
121”7 might or might not have been
intended to communicate something
about where the taxpayer was living
at the time of the sale. The obvious
possibility is that the speaker might
have meant that the asset was in fact
the taxpayer’s main home at the
time of the sale (regardless of
whether or not section 121’s condi-
tions for exclusion were satisfied).
On the other hand, the speaker
might not have meant that at all. The
speaker might have instead meant
that, at the time of the sale, the con-
ditions for gain exclusion under sec-
tion 121 had been met (whether or
not the taxpayer was living there at
the time).5 For convenience, we shall
use the label “main-home-at-the-
time-of-sale” to refer to the interpre-
tation that the speaker intended to
say that the asset being sold was at
that time the seller’s “principal resi-
dence” as that term is used in section
121, and shall use the label “quali-
fies-for-exclusion” to refer to the
interpretation that the speaker
intended to say that the conditions
for gain exclusion under section 121
had been met at that time.

The Two Relief Provisions

When we turn to the two relief
provisions under discussion—each
of which excuses a non-resident sell-
er from having to file a special time-
of-sale estimated tax form (and pos-
sibly having to make a significant
payment at that time®)—we find that
the legislature used the phrase a
“principal residence of the seller . . .
within the meaning of section 121 of
the Internal Revenue Code” in each
of them.
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Specifically, Tax Law § 663(c)(1)
exempts a non-resident seller “where
... [t]he real property being sold . . .
is a principal residence of the seller
... within the meaning of section 121
of the Internal Revenue Code,” and
Tax Law § 663(c)(4) exempts a non-
resident seller “where . . . [t]he pro-
prietary leasehold being transferred
in connection with the sale . . . of the
shares of stock in a cooperative
housing corporation is a principal
residence of the seller . . . within the
meaning of section 121 of the Inter-
nal Revenue Code.”

Obviously, in each case the scope
of the relief provision depends on
whether the “principal residence”
phrase is given a “main-home-at-the-
time-of-sale” interpretation or a
“qualifies-for-exclusion” interpreta-
tion.

On the face of it and in the
abstract, a “main-home-at-the-time-
of-sale” interpretation seems called
for. That is what the words mean.
But there is a major problem with
such an interpretation. How can a
person who at that point in time is
not considered for New York State
income-tax purposes to be a resident
of the state have his main home
within the state? It could happen—
where the seller, despite living in
New York, had maintained his domi-
cile elsewhere—but that would be
the exceptional case. It is accordingly
impossible to believe that the legisla-
ture had such a situation in mind
when it enacted the relief provisions.
One is therefore forced to the conclu-
sion that, when the legislature
referred to “a principal residence of
the seller . . . within the meaning of
section 121,” what it meant to say
was something like “where the sale
qualifies for gain exclusion under
section 121.”7 Admittedly, that is a
linguistic stretch, but it is an appro-
priate one, inasmuch as a literal
interpretation would render the
relief provisions essentially meaning-
less. Moreover, what would be the
point of exempting sales the gain on

which would be subject to New York
State income taxation in any event
(because it is not eligible for a sec-
tion 121 exclusion)?

On the other hand, giving the
“principal residence” phrase a “qual-
ifies-for-exclusion” interpretation
would comport with the obvious
legislative intent. It would have the
effect of excusing a non-resident sell-
er from having to comply with the
requirements of section 663 where
the sale would in any event produce
no income taxable by New York
State.8

The Department’s
Pronouncements

In view of the vast differences
between the two possible interpreta-
tions of the relief provisions” “princi-
pal residence” phrase, one would
have thought that the Department’s
first order of business on this score
would have been to say in plain lan-
guage which of the two it was
adopting. But the Department never
did that. Moreover, some of the
statements that it made seemed to be
adopting one of those two possible
interpretations and some of the state-
ments that it made seemed to be
adopting the other of those two pos-
sible interpretations.

Consider the bulletin dated
August 1, 2003 that the Department
issued to announce the enactment of
section 663. The following was its
entire discussion of the 2003 relief
provision:

A nonresident transferor is
exempt from the payment of
estimated personal income
tax on the transfer of real
property under section 663
of the Tax Law if the real
property being transferred is
used exclusively as a princi-
pal residence by the transfer-
or within the meaning of
section 121 of the Internal
Revenue Code (IRC).

A principal residence means
a person’s main home within
the meaning of section 121 of
the IRC. This is the home for
which a person is allowed to
exclude all or a portion of
the gain for federal income
tax purposes. Usually the
home a person lives in most
of the time is his or her main
home and can be, but is not
limited to, a house, house-
boat, mobile home, coopera-
tive apartment or condo-
minium.?

Note especially the words “is
used.” A person reading the quoted
passage would almost surely come
away with the impression that the
Department had opted for a strict
“main-home-at-the-time-of-sale”
interpretation. And, as noted above,
the Department did not say in so
many words—and to this day has
not in so many words said—that it
had not.

However, the Department, both
then and up to the present day, has
made numerous statements that are
incompatible with a strict “main-
home-at-the-time-of-sale” interpreta-
tion. For instance, at about the same
time that it issued the above-quoted
bulletin, the Department promulgat-
ed a Form IT-2663 and instructions
thereunder. Those instructions con-
tained the following passage, which
can fairly be described as giving
mixed signals:

A nonresident is not
required to file Form IT-2663
if . . . [t]he property being
sold . . . is used exclusively
as the principal residence of
the transferor/seller within
the meaning of section 121 of
the Internal Revenue Code.
... Section 121 . . . relates to
the federal income tax exclu-
sion of gain on the sale of a
principal residence.

* % %
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Note: Property used exclu-
sively as the principal resi-
dence of the transferor/
seller qualifies for the
exemption even if part of the
gain is not excluded under
section 121 . . . because the
gain exceeds the amount of
the exclusion provided for in
that section.

* % %

Principal residence means
your main home within the
meaning of section 121 . . .
for which you are allowed to
exclude the gain for federal
income tax purposes. Usual-
ly the home you live in most
of the time is your main
home and can be, but is not
limited to: a house, house-
boat, mobile home, coopera-
tive apartment, or condo-
minium.10

The Department at about the
same time also revised both the
transfer tax return that had to be
filed with every deed—TP-584—and
the instructions for that form. It was
provided that a non-resident seller
who wished to rely on the “principal
residence” relief provision had to
certify on Part II of Schedule D of the
revised TP-584 that “[t]he property
being sold . . . was used exclusively
as the transferor’s/seller’s principal
residence (within the meaning of sec-
tion 121 of the Internal Revenue
Code) from (Date) to

(Date),” and the instruc-
tions included the following;:

Nonresident exemption for
principal residence

If the property being sold . . .
is used exclusively as the
principal residence of a non-
resident transferor(s)/sell-
er(s) . . ., only the transfer-
or(s)/seller(s) who can claim
this real property as a princi-
pal residence (within the
meaning of section 121 .. .)
at the time of sale . . . can
sign and certify the exemp-

tion from the estimated per-
sonal income tax provision.

Note: Property used exclu-
sively as the principal resi-
dence of the transferor/
seller qualifies for the
exemption even if part of the
gain is not excluded under
section 121 . . . because the
gain exceeds the amount of
the exclusion provided for in
that section.

Transferor(s)/seller(s) . . .
who cannot claim this real
property as their principal
residence at the time of sale
... should not sign Part II of
Schedule D. The trans-
feror(s)/seller(s) must
instead complete and submit
Form IT-2663 to the Tax
Department.

Here again, there were mixed
signals, but with stronger indications
of a qualifies-for-exclusion interpre-
tation. On the other hand, some of
the language—especially the repeat-
ed use of the “at the time of sale”
phrase—was more consistent with a
“main-home-at-the-time-of-sale”
interpretation.

The Department has over the
months since the enactment of sec-
tion 663 also made a number of
other pronouncements concerning
the “principal residence” relief pro-
visions, but none of those statements
differ fundamentally from those
quoted above.l1

Conclusion

The bottom line is this. If one
carefully (and, it may be said,
painfully) studies all of the Depart-
ment’s pronouncements to date on
the subject, one eventually can come
away fairly certain that the Depart-
ment has (correctly, in this writer’s
opinion) chosen to adopt a qualifies-
for-exclusion interpretation of the
two relief provisions, so that one can
feel rather safe in ignoring those por-
tions of the Department’s statements

that seem to require that the seller
must have actually been living in the
subject residence at the time that it
was sold. However, because the
Department had never told us in
simple declarative form which inter-
pretation it is applying, a conscien-
tious taxpayer cannot be entirely
comfortable about the matter. More-
over, there is no apparent reason that
agonizing analysis should be neces-
sary. In short, it would be helpful—
and widely appreciated—if the
Department were to publish guid-
ance clearly informing the public as
to its understanding of the basic
meaning of the “principal residence”
phrase in the two relief provisions.

Endnotes

1. Tax Law § 663, added by Chapter 62 of
the Laws of 2003, as amended by Chap-
ters 63 and 686 of the Laws of 2003. The
words “in effect” are included in the
statement in the text because what the
statute actually provides is that the deed
cannot be recorded until the form is filed
with, and any required payment made
to, the recording officer. Section 663
itself does not require the seller to do
anything, but it is to be expected that
virtually every buyer (and certainly
every one who is obtaining title insur-
ance) will wish to put his deed on record
as soon as possible and consequently
will pick up at the closing a completed
IT-2663 and any necessary check. The
reader should bear in mind that, for sev-
eral weeks prior to the Chapter 686
amendment, a different and much more
onerous procedure was in effect, so that
statements issued before the change may
no longer be accurate.

2. Part H of Chapter 60 of the Laws of
2004, amending Tax Law §§ 631 and 663.
The reason that cooperative apartment
sales by non-residents had not been cov-
ered in 2003 was that it was not until the
2004 modification of section 631 that
such sales generally became subject to
New York State income taxation. See
TSB-M-04(5)], also identified as TSB-M-
04(7)R (Oct. 19, 2004); N-04-15 (Sept.
2004).

3. In this context, “sale” obviously refers to
a transfer of beneficial ownership, not to
the entry into an agreement to sell.

4. Treas. Reg. § 1.121-1.

In this scenario it seems clear that the
speaker would be intending to say at
least that both the ownership require-
ment and the used-as-principal-resi-
dence requirement had been met. What
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the speaker might have had in mind as
to the not-having-used-the-section-with-
in-the-last-two-years requirement is
more problematic, but we shall for pres-
ent purposes assume that he meant that
that requirement had also been met.

Because any required payment would be
only in effect a deposit, it would be
recoverable by way of refund applica-
tion if it turned out that the seller’s New
York State income tax liability resulting
from the sale was less, but the legisla-
ture obviously wished to spare at least
some taxpayers—presumably including
those who needed to pay no federal
income tax on any gain realized on the
sale of their main home—the trouble
and expense of having to go down that
road.

In fashioning a formulation of this type,
various subordinate issues arise. What if
the amount of gain exceeds the limit of
what can be excluded under section 121?
What if some of the gain must be recog-
nized under section 121(d)(vi), which

10.
11.

provides for depreciation recapture in
certain instances? What if the seller used
section 121 within two years prior to this
sale? What if the seller elects out of sec-
tion 1217 Such questions are beyond the
scope of this article. It may be noted,
though, that many of them have in fact
been addressed in pronouncements put
out by the Department.

Depending on the precise contours of
the “qualifies-for-exclusion” interpreta-
tion adopted, a taxpayer whose gain
was not entirely covered by section
121—because it exceeded that section’s
dollar limits, for example—might also to
be excused. But that is a separate and
subordinate issue—and one that is not
addressed in this article.

TSB-M-03(2)R, also identified as
TSB-M-03(4)I (style changes not shown).
IT-2663-1 (July 2003).

In addition to the items cited above,
see, e.g., 20 N.Y.C.R.R. § 163.4;
TSB-M-03(2.1)R, also identified as

TSB-M-03(4.1)I (Nov. 4, 2003); Form IT-
2663 and IT-2663-1 (2003); Form TP-584
and TP-584-1 (Oct. 2003); Form IT-2663
and IT-2663-1 (2004); Form IT-2664 and
IT-2664-1 (2004); Form TP-584 and TP-
584-1 (Nov. 2004). The Department has
also posted questions and answers on its
website (http:/ /tax.custhelp.com/cgi-
bin/tax.cfg/php/enduser/std_alp.php?
p_sid=u82fFNUgé&p_lva=&p_li=&p_pag
e=1&p_cat_Ivl1=55&p_cat_lvI2=68&p_
search_text=&p_new_search=1&p_
search_type=3&p_sort_by=dflt).

Joel E. Miller is a sole practi-
tioner in Flushing, New York, con-
centrating in real estate, corporate
and income tax matters. He is the
chair of the Liens Subcommittee of
the Condominiums and Coopera-
tives Committee of the Real Proper-
ty Law Section. He is a former
member of the faculty at St. John's
University School of Law.
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Locating Utility Easements: A Detailed Analysis

By Gerald J. Greenan

I am frequently asked to locate
utility easements on property being
sold by my clients.

Responsibility for locating and
evaluating an easement is primarily
that of the purchasers’ attorney.
When I am asked as the sellers’
attorney to locate an easement, I pre-
sume the request is not made out of
laziness. I presume the request is
really a polite objection that the pub-
lic record does not permit the exam-
iner to tell whether improvements
on the premises can be disturbed by
the owner of the easement.

Definitions and Distinctions

Black’s Law Dictionary (Abridged
Sixth Edition) defines an “easement”
as “a right of use over the property
of another.” Black’s defines “right-of-
way” as a “term used to describe a
right belonging to a party to pass
over land of another . . .” In this dis-
cussion I use the terms interchange-
ably.

Please note that an easement is
either the name of an instrument
granting rights in the lands of anoth-
er or the rights themselves.

An easement is not a pipeline, a
pole line or an underground con-
duit. Pipelines, pole lines and under-
ground conduits are physical facili-
ties installed in the property of
others by virtue of rights granted by
an easement.

The distinction is important.
Usually when someone asks me to
locate an easement, what they really
want to know is where the pipes are
buried.

Don’t Ask

It is not proper to ask a lawyer
or surveyor whether a pipe is
buried someplace on a piece of

property. He or she does not usually
know and if he or she did happen to
know, it would not address the ques-
tion of whether a pipe was there as a
matter of right.

It is proper to ask a lawyer
whether a pipe can be buried in the
future through an about-to-be-con-
structed dwelling or whether a
dwelling built over a pipeline can
remain as a matter of right.

In Western New York, to deter-
mine whether it is safe to dig, the
wise contractor or homeowner does
not call his lawyer. He calls “Before
You Dig” 1-800-962-7962. One call
results in all local utilities marking
their underground facilities.

When I am asked to “locate an
easement,” I typically respond, “A
copy is in liber 6874 of Deeds at page
348 which is in the County Clerk’s
Office in the older section of the
building.”

If the response is, “I know that.”
I respond, “What does it say in liber
6874 of Deeds at page 348?”

If the other party is unable to
respond, I suggest that the instru-
ment be reviewed and that I be pro-
vided with a copy of any language
deemed to be ambiguous.

Undefined Easements

Frequently an examination of the
easement instrument reveals that
neither party knew exactly where the
final poles or pipes were to be
installed nor thought it critical at the
time the instrument was executed.

We often see easements given by
Farmer Brown which are no more
definite than the following: “Bound-
ed north by Bebak, east by Smith,
west by the Town line, and south by
Clinton Street.”

Does the language tell which of
Farmer Brown’s three parcels on
Clinton Street is to be subject to an
easement? Does it define the bound-
aries of the easements or does it sim-
ply identify the parcel?

It is “blackletter” New York law
that the language of an agreement
must be construed most strongly
against the party who prepared it, or
supplied a form for the agreement.!

Reference to general principles
of law is not enough to convince
most title attorneys, who tend to be
(and are paid to be) ultra-conserva-
tive.

The location of an easement
described, as above set forth is,
arguendo, over all of the property in
question—what some people call a
“blanket” easement.

Blanket Easements

I wince whenever I see a refer-
ence to a “blanket” easement. The
term is misleading. “Blanket”
implies that it covers or affects all of
the property. “Undefined” is the cor-
rect adjective to describe these ease-
ments.

Does having a “blanket” ease-
ment imply that a utility company
has the right to install pipes or poles
any place on the property at will or
at whim at any time between the
date of the instrument and the date
of premises being released from the
easement?

NO!

Facilities installed pursuant to an
indefinite easement are to be
installed where the owner of the
property wants them to be installed,
and not randomly over the entire
property described in the easement.
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This is well-settled law, although
not well-known law.

The Onthank Doctrine

The seminal case is Onthank v.
Lake S. & M.S.R. Co.2 A discussion of
the topic is found at 49 N.Y. Jur. 2D
Easements §§ 94-99 (Rev. 2004). I
quote, omitting citations and insert-
ing captions, parenthetical material,
and paragraph spacing for clarity:

§94 . . . Where the grant of
an easement of way does not
definitely locate it, a reason-
able and convenient way for
all parties is implied, in view
of all the circumstances.

First Right to Locate

If an easement of way is cre-
ated but not located by a
grant, the owner . . . has, in
the first instance, the right to
designate the location, pro-
vided he or she exercises
that right in a reasonable
manner, having regard to the
suitability and convenience
of the way so located to the
rights and interests of the
owner of the dominant tene-
ment (e.g., the utility compa-
ny).

Second Right to Locate

If the owner . . . fails or
refuses to locate the way, the
grantee acquires the right to
make his own selection of a
location, having due regard
to the interests, rights and
convenience of the other
party (the owner).

An easement granted in gen-
eral terms, without giving
definite location and
description, so that the part
of the land over which the
right is to be exercised can-
not be definitely ascertained,
does not give the grantee a
right to use the servient
estate without limitation as

to the place or mode in
which the easement is to be
enjoyed (emphasis added).

Grantee Cannot Relocate

§98 ... Where a granted
easement has been exercised
in a fixed and definite
course, with the full acquies-
cence and consent of both
parties, it cannot be changed
at the pleasure of the
grantee.

Refining Location

§99 ... Ordinarily, a grant or
reservation of a right-of-way
“over” a particular area,
strip, or parcel of ground is
not to be construed as pro-
viding for a way as broad as
the ground referred to. The
grant of a right-of-way
“through and over” a space
20-feet wide is the grant of a
convenient way within those
limits.3

Grantor May Relocate Access

Although the Onthank decision
of the Court of Appeals was handed
down in 1877, it is still the law in
New York as evidenced by the Court
of Appeals’ recent decision in Lewis
v. Young.4

In Lewis, the Court of Appeals
distinguished the one-time right to
locate a pipe (citing and referring
specifically to Onthank) from an
undefined right of ingress and egress
over the land of another.

The Court reached the conclu-
sion that an undefined right of
ingress and egress is a right of pas-
sage, and not any right in the physi-
cal passageway itself.>

The right to relocate is given the
servient estate (landowner) without
consent of the dominant estate, con-
ditioned upon the relocation being
without expense to the dominant
estate.

Lewis is an extremely useful case.
Even the most well-defined ease-
ments customarily have appurtenant
undefined rights of ingress and
egress for the purpose of repair and
replacement.

New York State Electric & Gas
Corporation

If private attorneys are generally
unaware of the Onthank Doctrine,
the same cannot be said of the attor-
neys for public utility companies.

In the Western New York area,
the two local electric utilities have
historically taken opposite approach-
es to the Onthank Doctrine and the
approaches are familiar to experi-
enced local title examiners.

New York State Electric & Gas
Corporation obtains and records a
new easement for every new service
line outside a modern subdivision.

In a typical modern subdivision
the area reserved for utility ease-
ments is relatively definite. It is
either shown on a map made a part
of the easement agreement, or on the
filed “Map Cover,” or it is defined in
the instrument; for example, “. . .
within ten feet of the south line of
subdivision lots 20 through 26. . .. “

An examination of a title will
frequently disclose three or four
practically identical indefinite ease-
ments to New York State Electric &
Gas Corporation granted prior to
inclusion of the property in a mod-
ern subdivision.

New York State Electric & Gas
Corporation knows that, under the
Onthank Doctrine, once the original
line has been installed the same
instrument cannot be used to install
new lines in a different physical loca-
tion. It, therefore, obtains a new
easement agreement.

Niagara Mohawk Power
Corporation

Niagara Mohawk Power Corpo-
ration, with the same knowledge,
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frequently does not bother to incur
the expense of recording its ease-
ments. They cannot be used for
future expansion and once a pole
line is installed recording is not nec-
essary.

Easement rights to maintain the
original pole line are protected by
the notice afforded by the physical
presence of the poles and wires on
the property.

Warren’s Weed, New York Real
Property, “Easements” § 20.01,
“Notice of Easement” provides that
“. .. the presence of overhead wires
strung from poles and crossing land
in clear view was sufficiently open,
visible and obvious upon even a cur-
sory examination of the property to
constitute constructive notice, to a
reasonably careful and prudent
buyer, of the existence of some right
or claim of right to possession by
those maintaining such power trans-
mission line” (multiple citations
omitted).

Resolving Encroachments

If a reference to the Onthank
Doctrine and its progeny does not
resolve the issue of locating an ease-
ment and a purchasers’ attorney tells
me that notwithstanding the
Onthank Doctrine, the standard form
of contract adopted by the Bar Asso-
ciation and the Board of Realtors
provides in paragraph 12(A) that
title will be accepted subject to:

2

‘... easements and rights-
of-way of record for water
lines, sanitary sewer lines,
drainage, gas pipe line, elec-
trical lines and telephone
lines, provided they are or
may be used to service the
property and provided the
present improvements . . .
are or will not be on the
easements or rights of way
...” (emphasis added).

I counter with Real Property
Actions and Proceedings Law § 2001.

RPAPL § 2001 and the Oneida
Doctrine

Most attorneys dealing in real
estate are familiar with the use of
Real Property Actions and Proceed-
ings Law § 2001 to “cure” violations
of building restrictions by establish-
ing that a violating structure has
been in place for two years or more.

Many do not realize that the
Court of Appeals has construed the
statute as applying to all negative
easements, not only those contained
in building restrictions.®

A negative easement is one that
gives the dominant estate the right
to tell the servient estate not to do
something; for example, “[d]on’t
build under our wires.”

The language of the Niagara
Mohawk easement in the Oneida case
does not appear in the Court of
Appeals opinion but does appear in
the lower court’s opinion.” The
granting clause is as follows:

.. . the grantor has granted
and released and does here-
by grant and release . . . a
right of way and easement
to build, rebuild, relocate,
operate, repair, maintain
and, at their pleasure
remove a single line of so
many poles . . . as either of
the Companies may now or
shall from time to time deem
necessary, and to transmit
and distribute electricity and
render telephone and tele-
graph service upon, over,
across, through, under and
beyond the land, including
land within the adjoining
highways, which the grantor
owns or in which the grantor
has an interest.

With the right to trim, cut
and remove any trees,
limbs, brush or other
obstructions on either side
of said lines which either of
the Companies may deem

likely to interfere with the
operation thereof (emphasis
added).

Even though the granting clause
was indefinite as to location, the
mobile homes were clearly encroach-
ing.

The objection of Niagara
Mohawk was that the mobile homes
were located directly beneath its 9.6
kilovolt wires, a position deemed by
Niagara Mohawk to be threatening
to the lives of those who lived in the
mobile homes.

The mobile homes had been in
position more than two years,8 but
less than the ten years® required to
establish prescriptive or adverse use
and less than the six years in which
an action could be brought to
remove an obstruction, which inter-
feres with an affirmative easement.!0

The Court of Appeals found that
RPAPL § 2001 applied and imposed
the cost of moving the wires or
mobile homes on Niagara Mohawk.

The lower courts have had great
difficulty with the negative-affirma-
tive easement distinction found in
Oneida. They sometimes forget or
ignore the fact that the Court in
Oneida ordered the pole line moved
at Niagara Mohawk’s expense.

See, for example, Rahabi v. Morri-
son,!1 in which the Appellate Divi-
sion permitted a suit to continue
beyond the two-year period when
the suit was for the removal of a
chain-link fence which interfered
with easement access to plaintiff’s
property.

The distinction between affirma-
tive and negative easements
becomes moot if the “encroachment”
on the easement is more than six
years old.

Not a Statute of Limitations—
A Release

It is interesting and significant to
note that section 2001 is not a statute
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of limitations. Subdivision 5 pro-
vides, “If an action governed by this
section is not commenced within the
time herein provided it shall be con-
clusively presumed that the right of
action for the relief for which that
action might have been brought has
been released” (emphasis added).

The Law Revision Commission
in recommending the passage of the
statute commented:

Short Statutes of Limitation
have been enacted in some
jurisdictions limiting actions
for enforcement of any
restriction on the use of land.
... Abar framed as a Statute
of Limitations, however, is
inadequate to solve the
problem, since the period
may in a particular case, be
tolled by disability of a per-
son entitled to enforce the
restriction or by nonresi-
dents or absence from the
state of the party against
whom relief is sought.
Uncertainties may also be
injected if it is asserted that
the bar of the statute has
been waived . . . .

Legislation creating a con-
clusive presumption of
release of the right of action,
if action is not brought with-
in the time limit, would pro-
vide assurance free of these
uncertainties. . . .

Improvements Over
Two Years Old

Whether the area subject to an
easement is well defined, or unde-
fined, improvements in place for two
years may remain undisturbed pur-
suant to the Oneida Doctrine and
this area is subject to the conclusive
presumption of release under RPAPL
§ 2001.

Since the easement rights are
conclusively presumed released, it is
inappropriate to demand a further

release. The “present improvements”
cannot be deemed “on” or encroach-
ing on the easement under the terms
of a “standard contract” and the
location of improvements in place
for over two years does not affect
contract marketability.

Improvements Under
Two Years Old

Above Ground

If the area subject to an easement
is defined by the instrument creating
it—for example “within the south 25
feet of premises”—then a request to
“locate the easement” is not a rea-
sonable request. (The examiner
should look at the map of survey
and draw his or her own conclusion
as to how the premises is affected.)

If the area subject to an easement
is truly indefinite, a “blanket ease-
ment,” then a request to “locate the
easement” is not a reasonable
request when made to an attorney or
surveyor. Neither is licensed to
change the language of a recorded
instrument from indefinite to defi-
nite.

The easement area is governed
by the Onthank Doctrine and, for
above-ground facilities, is “located”
by reviewing a current survey.

Below Ground

For underground facilities the
survey will give only “clues”—for
example, storm and sanitary man-
holes, cathodic protection for gas
transmission lines, backyard drain
inlets, telephone pedestals and elec-
tric junction boxes.

Since neither the attorney nor
the surveyor is equipped with X-ray
vision, each public utility’s white
page telephone listing contains “Call
Before You Dig 1-800-962-7962.” A
call to that number will result in
each utility marking the area, which
their records and equipment indicate
contain underground pipes or wires.

Future Exercise of Easement
Rights

But What About the Future
Exercise of Easement Rights?

If the area is well defined by the
instrument, its terms may prevail, if
it conflicts with a structure complet-
ed for less than two years.12

If the area is undefined by the
instrument and its location has not
been established by the previous
installation of facilities, then the
Onthank Doctrine prevails.

Facilities installed pursuant to an
indefinite easement are to be
installed where the owner of the
property wants them to be installed,
and not randomly over the entire
property identified in the easement.

Never Ask?

Does all of the above mean that
it is never appropriate to ask a sell-
ers” attorney or surveyor to locate an
easement?

No. It means that it is never
appropriate to ask a sellers” attorney
or surveyor to locate an easement
without first examining the instru-
ment and determining whether it is
definite or indefinite.

If the easement is definite and its
location cannot be plotted without
information outside the historical
title (for example, widening a right
of way by the Department of Trans-
portation using physical monu-
ments) then asking a surveyor to
locate it using his professional access
to records outside the County
Clerk’s Office is appropriate.

If the easement is indefinite, the
next question is whether it became
defined by the installation of facili-
ties shown (or not shown) on the
map of survey.

If it is above ground, look up.

If it is below ground, call 1-800-
962-7962.
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If presented with an indefinite
easement for a pole line and with an
accurate survey showing no pole
line, the conclusion under Onthank is
that the pole line, if it exists, is locat-
ed outside the parcel surveyed.

It is not appropriate to ask a sell-
ers” attorney or surveyor to locate
pole lines outside the parcel sur-
veyed.

If the pole line does not yet exist,
then the conclusion under Onthank is
that it is yet to be located. Surveyors
and attorneys are not licensed to pre-
dict where lines will be placed in the
future.

This does not create a problem,
since under Onthank and its progeny,
the owner has the first right to desig-
nate a convenient location.

Conclusion

One who professes ignorance of
the location of an easement may be

confessing that one did not examine
the instrument, or may be confessing
that one doesn’t understand the law
of easements.

Both are easily forgiven so long
as they do not transfer the burden of
the ignorance to another attorney.
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A Report on the Current Use of Title Insurance

in International Real Estate Transactions

By J. Carmichael Calder and S.H. Spencer Compton

This article is intended to be a
balanced discussion of the current
state of title insurance in international
real estate transactions and not a sales
brochure. Wherever possible, infor-
mation will be presented without ref-
erence to a particular title insurance
company, bearing in mind that much
of our data arises out of our experi-
ences at First American Title Insur-
ance Company. That said, asking title
insurance sales executives to write an
article about their business is a bit
like asking the fox how many chick-
ens are in the henhouse. The answer
may be suspect.

First American began offering
international title insurance policies
on an infrequent basis in Mexico in
the late 1970s. In 1989, the company
qualified to sell title insurance in
Canada, and began a concerted effort
to market its international title insur-
ance policy worldwide. Today, First
American has researched the registra-
tion and legal systems as well as the
regulatory environments in nearly
sixty countries where it regularly
insures titles to real property (see
Appendix 1). In 2003, First Ameri-
can’s revenues from selling interna-
tional title insurance policies were
approximately $150,000,000, an
increase of over 60% from its 2002
international title insurance revenues.
Put another way, in 2002, First Ameri-
can issued 425,000 international poli-
cies, and in 2003, 635,000. The compa-
ny expects to issue 800,000 or more
international title policies in 2004.
These statistics, although flattering to
our company, are presented as evi-
dence of a trend which other interna-
tional title insurers may be experienc-
ing as well. Over the past two years,
the use of international title insurance
has increased markedly.

What Is International Title
Insurance?

Modeled after the ALTA policies
sold in the U.S., international title
insurance policies protect insureds
against known and unknown defects
in a property title, including bound-
ary disputes, restrictive covenants,
right-of-way issues, adverse posses-
sions, lost deeds and leasehold
defects. They confirm that property
title is good and marketable. They
also insure against costs or legal
expenses necessary to defend title,
and they provide coverage against a
range of other problems such as
fraud, forgery and mortgage invalidi-
ty. The premium for an international
title insurance policy is generally
$3.50 per $1,000 of liability plus the
cost of searching and examining the
real property records. Unlike in the
U.S., often the title insurance compa-
ny will require that the proposed
insured pay a non-refundable initial
charge before any work is undertak-
en. This charge, to cover the out-of-
pocket costs of local attorneys and
searchers, is usually calculated as a
percentage of the proposed premium,
and is typically less than $10,000. In
the Caribbean and Latin America,
including Mexico, the premium rate
can be even higher ($5.00 per $1,000),
although it does drop to $3.50 per
thousand above $10,000,000 of liabili-
ty. Nonetheless, in countries where a
title insurance company has a local
operation (i.e., in the case of First
American: Canada, U.K,, Ireland,
Australia, New Zealand, Hong Kong,
and South Korea), the rates are set
locally and are generally well below
the $3.50 per $1,000 rate. In these
countries, no upfront deposit usually
is required.

What Are the Objections to
International Title Insurance?

In the U.S,, title insurance is
accepted as a necessary part of any
real estate finance transaction, where-
as internationally, that is not yet the
case. In many countries, the typical
responses to the question “Is title
insurance available?” have been:
“What's title insurance?” or “You
don’t need it; we have a perfect reg-
istry system” or “We rely on attorney
opinion letters.” Needless to say, the
added cost of a title insurance premi-
um is also an issue. Each of these
objections arises out of long-standing
custom and use—an “if it isn’t bro-
ken, don't fix it” mentality—as well
as unfamiliarity with the process and
the product.

Registry Systems; Government
Guarantees

Just as in the U.S., there are prop-
erty registry systems in each country,
some of which systems are of a high-
er quality than others. However, it is
unlikely that there exists anywhere a
registry system with no errors and a
no-fault, 100-percent government
guarantee backing up any and all reg-
istry information. More typical is the
registry system that has some short-
comings, or a governmental guaranty
that is available after all other
recourse has been exhausted, and in
amounts much less than the property
value. Sophisticated lenders,
investors and their counsel are realiz-
ing that in a perfect world where no
claims occur, the limitations of these
registry systems and government
guarantees would be sufficient. But in
a high-value transaction, the assur-
ance of a strict liability insurance pol-
icy backed by a U.S. Fortune 300
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company may be preferable, not only
from a risk-avoidance perspective,
but from credit-enhancement and
marketing points of view as well,
especially where the ownership of the
fee or mortgage later will be syndicat-
ed or securitized.

At a minimum, where a lender
agrees to rely on a registry system
and a government guarantee, instead
of title insurance, the lender should
fully understand the limitations, if
any, to the guarantee and the process
and cost of enforcement.

Legal Opinion Letters

In certain U.S. jurisdictions, title
diligence is established by a lawyer’s
opinion letter, which in turn is backed
up by a title insurance policy. Why in
the U.S. marketplace isn’t the opinion
letter on its own considered suffi-
cient? A lawyer’s opinion letter may
be of little help. If an investor or
lender has relied on an opinion and
later has a title problem, the lawyer
might not assist in its resolution. A
lawsuit against the lawyer would
have to show that he or she was neg-
ligent in failing to follow the local
standard of care—an uncertain and
costly process, particularly when no
title insurance company is contractu-
ally obligated to supervise and pay
for the litigation. Now picture the
same difficult process in a foreign
country where few investors, lenders
or their counsel (who may not be
nationals of that country) even know
the local standard of care. For exam-
ple, in some parts of Mexico, the stan-
dard of care may involve searching
no more than seven years of registry
records, even though interests older
than that may still be good. A lender
relying on such an opinion might
have difficulty proving negligence by
the lawyer who failed to address a
ten-year-old mortgage. In any event,
that lender would be financing the lit-
igation or trying to collect its costs
from the borrower. By contrast, if title
insurance were in place and a mort-
gage had been overlooked, the title
insurer would be contractually obli-
gated to defend the claim at its

expense and, if unsuccessful, pay the
insured lender’s losses.

Collecting Damages

Even if negligence in connection
with a lawyer’s opinion letter is
proven, determining and collecting
damages is difficult. Professional
indemnity insurance is not always
required of lawyers in foreign coun-
tries, and few carry it in amounts like
those in the U.S. Some foreign
lawyers have access to local law soci-
ety indemnity funds, but many of
these have problems, too. The fund in
the U.K. became insolvent and closed
a few years ago, and the fund in
Hong Kong was diminished when its
primary reinsurer became insolvent.
It is difficult to quantify the number
of claims against attorneys over their
title opinion letters because presum-
ably a number of such claims are
dropped or settle without ever reach-
ing a courtroom. Nonetheless, even if
there are relatively few such claims
each year, the potential barriers to
restitution may be unacceptable in a
high-value commercial transaction.

Where a lender agrees to rely on
an opinion letter, instead of title
insurance, the lender should first
determine that the local attorney ren-
dering the opinion carries liability
insurance and in what dollar
amounts.

Expedited Processes; Local
Expertise

On a more practical level, title
insurance can be a solution to delays
or problems in following traditional
local title examination practices, espe-
cially in multi-site and cross-border
transactions. Some recent examples:

A UK. property company
obtained a loan from a U.K. lender to
be secured by a ground rents portfo-
lio. In order to avoid a due diligence
exercise in which solicitors would
have had to examine over 90,000
titles that made up the portfolio, First
American’s U.K. subsidiary provided
a title insurance policy insuring the

lender against title losses. The policy
saved large amounts of time and
expenditures of legal fees.

A Hong Kong developer was
attempting to terminate the existence
of one of its subsidiaries, whose
assets consisted of a loan portfolio,
which was to be transferred to a local
mortgage company. The mortgage
company required certain buyback
and other guarantees that would
have prevented the developer from
collapsing its subsidiary. In lieu of the
guarantees, First American provided
title insurance for the loans and the
assignments of them to the mortgage
company, which allowed the develop-
er to avoid contingent liabilities in the
subsidiary and collapse it out of exis-
tence.

A U.S. insurance company
encountered a title issue in connec-
tion with the acquisition of a property
in London. There was a question as to
whether a sub-lease had been created
without the freehold owner’s permis-
sion. Title insurance protected the
purchaser against the issue, avoiding
the need for title opinions, guaran-
tees, and other costly arrangements.

A title search can involve far
more searches than simply the local
property registry. In certain parts of
the Sydney, Australia, metropolitan
area, a diligent lawyer might have to
do dozens of local authority searches.
In many cases, title policies cover the
risks of not having done these search-
es, saving time, the cost of obtaining
the searches from the municipal
authorities, and the lawyers’ review
time.

Title insurance companies also
serve as local business consultants,
providing a network of regional real
estate experts and professionals to
assist in financing, due diligence,
document production, and other risk
elimination processes. In 2003, a U.S.-
based petroleum company retained a
major real estate consulting/manage-
ment firm to streamline the petrole-
um company’s property division. In
an effort to make procedures for
property acquisitions in the
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Caribbean/Central America as simi-
lar as possible to those in the U.S. and
to overcome issues and concerns
about local title advice, First Ameri-
can was asked to provide title insur-
ance on local retail service station site
acquisitions.

Fraud Protection

The incidence of fraud in mort-
gage lending, through identity theft
and otherwise, is increasing rapidly
worldwide and particularly in Cana-
da and Australia against residential
mortgage lenders. One highly publi-
cized incident in the Vancouver area
included a lawyer’s participation in
the fraud, and mortgage losses in
excess of $50 million. Some, but not
all, of the mortgages were title-
insured. The balance relied on the
assurances in a lawyer’s opinion let-
ter, which typically excludes fraud
from the matters it addresses.

With respect to fraud cases, to the
extent government registration guar-
antees exist, they may be difficult to
collect upon. Fraud cases often
involve the expenditure of consider-
able additional lawyers’ fees. Title
insurance not only provides protec-
tion for fraud, but it also pays for
lawyers’ fees to enforce the mortgage
and investigate the fraud.

Defense Costs; Recent Claims

Many international lenders,
investors and attorneys today know
that title insurance is more than a
document to be filed away after the
premium is paid at closing. Rather, it
creates an ongoing partnership, often
for decades. Some recent examples:

A major U.K. grocer obtained title
insurance for an easement to allow
employees to get from an off-site
parking area to the store site. Shortly
before the busy year-end holiday sea-
son, the owner of the property tra-
versed by the easement attempted to
block it. Without the easement, the
grocer’s employees would have had
to park in the customer lot, leaving
limited parking available for cus-

tomers. First American’s U.K. sub-
sidiary, which issued the title insur-
ance, resolved the claim within days,
allowing the employees to use the
off-site lot and the customers to use
the lot at the store site.

In Nicaragua, First American is
currently providing defense to a
developer insured for a housing proj-
ect. A prior deed from the local
municipality is being challenged by
the current, soon-to-be lame-duck
administration of that municipality,
apparently on the basis that the earli-
er administration did not charge
enough for the land. First American
has been advised by its lawyers in
Nicaragua that the municipality’s suit
will fail, but in the meantime, First
American’s policy coverage provides
for the legal defense at the title com-
pany’s cost, not the insured develop-
er’s.

Credit Enhancement

In the U.S., when title to real
property in a securitized transaction
is insured by a national underwriter,
that transaction will receive a more
favorable credit rating from the appli-
cable credit rating agency than it
would had the title not been insured.
The more favorable a transaction’s
credit rating, the lower the risk to
return on investment and, therefore,
the less the principals have to give
away in order to attract investors. In
recent years, international securitized
transactions involving real estate
have not capitalized on the credit
enhancement offered by title insur-
ance. International offices of the
major ratings agencies and credit
enhancement providers are still in a
learning phase regarding the opera-
tion and financial resources of title
insurance companies and the benefits
of title insurance. As international
markets become more “American-
ized,” title insurance industry ana-
lysts expect an increasingly greater
use of title insurance to enhance the
credit of transactions going to market.
Such an attitudinal shift may be
underway. In 2003, an Australian

lender decided to undertake a securi-
tization program for its residential
loans. In order to facilitate the securi-
tization process, to obtain credit
enhancement and to streamline mort-
gage origination and settlement, the
lender included title insurance from
First American’s Australian sub-
sidiary in its mortgage protocol.

Conclusion

For over a century, there was no
title insurance in the United States
and properties were conveyed, leased
and mortgaged in the normal course,
and at the pace, of business in the
marketplace. The term caveat emptor—
“let the buyer beware”—was the rule
of the day. In the 1800s, even one of
America’s most famous presidents,
Abraham Lincoln, lost two of his
family’s farms due to title defects. But
as losses ensued, market practices
evolved, and title insurance became
the rule, not the exception.

Today, globalization is the driv-
ing force in international commerce.
The Internet continues to increase
transaction speed and promulgate
uniform systems and processes. The
emergence of international standards
for commercial mortgage-backed
securities exemplifies this trend. The
cash flow derived from securities in
title-insured loans logically is more
reliable than in uninsured loans
where there is a risk of a title loss.
International lenders are becoming
more familiar with the protections
and benefits of title insurance, and,
consequently, it is playing an increas-
ingly greater role in the evolution of
standardized international transac-
tion systems and processes.

J. Carmichael “Mike” Calder is
Vice President of International
Underwriting for First American
Title Insurance Company, based in
the corporate headquarters in Santa
Ana, California. He is responsible
for providing underwriting support
and training to First American’s
international underwriting teams,
for underwriting major international
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transactions, for overseeing and con-
ducting due diligence on potential
new areas, and for development of
policy forms for those new areas.
Calder is in his 28th year in the title
industry and 23rd year with First
American. Mike is recognized for
his expertise in title registration and
conveyancing systems around the
world. He has consulted with vari-
ous companies outside the U.S. con-
cerned about title transfer issues in
other parts of the world and is very
knowledgeable in international title
issues. Calder graduated with
undergraduate honors from Hamil-
ton College in Clinton, New York,
and with a Masters in Business from
the University of Northern Col-
orado.
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president and special counsel at
First American Title Insurance Com-
pany of New York in New York City.
He has lectured and published arti-
cles about commercial real estate
law and practice as well as title
insurance and UCC insurance. Prior
to joining First American Title
Insurance Company of New York, he
was a practicing real estate attorney,
with an emphasis on commercial
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He earned his undergraduate degree
in 1972 from New York University
and his law degree in 1989 from
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Editors” Note: Other underwriters
also offer international title insurance
and this article is not intended to favor a
particular company, but rather to provide
information to our subscribers on the
topic. The N.Y. Real Property Law
Journal is always willing to consider
article submissions from a variety of
sources and does not intend to promote
any particular title insurance company or
law firm in publishing an article.

APPENDIX 1

Approved Countries

(As of January 2004)

AFRICA/MIDDLE EAST:
Israel
South Africa

ASIA/PACIFIC:

Australia*

Guam

Hong Kong*

Japan

New Zealand

Northern Marianas Islands
Singapore

South Korea*

CANADA*

CARIBBEAN:
Anguilla

Antigua & Barbuda
Aruba

The Bahamas
Barbados

Bonaire

British Virgin Islands
Cayman Islands
Curacgao

Dominica
Dominican Republic
Grenada
Guadeloupe
Jamaica

Martinique

Puerto Rico

Saba

St. Barthélemy

St. Eustatius

St. Kitts & Nevis

St. Lucia

St. Martin

St. Vincent & Grenadines
Trinidad & Tobago
Turks & Caicos Islands
U.S. Virgin Islands

EUROPE:

Czech Republic

France

Germany

Greece

Hungary

Italy

The Republic of Ireland
Poland

Slovakia

Spain

United Kingdom* (England,
Scotland, Northern Ireland &
Wales)

LATIN AMERICA:
Argentina
Belize
Brazil
Chile
Costa Rica
El Salvador
Guatemala
Honduras
Mexico*
Nicaragua
Panama
Peru

Other countries will be considered
on a transaction-by-transaction
basis.

* Direct Operations

36

NYSBA N.Y. Real Property Law Journal | Winter 2005 | Vol. 33 | No. 1




Joint and Several Liability of Individual

Condominium Unit Owners

By Vincent Di Lorenzo

Should individual unit owners
in a condominium development be
subject to joint and several liability
for injuries to third parties sustained
in the common areas of the condo-
minium? The recent decision in
Pekelnaya v. Allyn! suggests that con-
dominium unit owners can indeed
face such liability. This article cri-
tiques the court’s decision, and
argues in favor of, at most, limited
liability based on the unit owner’s
ownership interest in the common
areas.

The Court’s Decision

In the Pekelnaya case a pedestrian
walking on the street outside a high-
rise condominium building was seri-
ously injured when a chain link
fence fell from the rooftop and struck
him. Plaintiff initially sued the con-
dominium association, its board of
managers and the sponsor. When
plaintiff discovered that the condo-
minium carried only $2 million in
liability insurance, he sued the indi-
vidual condominium unit owners as
well.2 The individual unit owners
moved for summary judgment. The
court denied the motions. In reach-
ing its decision the court addressed
the tort doctrine of res ipsa loquitor
and the statutory imposition of lia-
bility in Multiple Dwelling Law § 78.

Plaintiff sought recovery under
the theory of res ipsa loquitor. The
court acknowledged that this doc-
trine requires, inter alia, that the
event in question was caused by an
agency or instrumentality within the
exclusive control of the defendant.
Defendants argued that the board of
managers and not the individual
unit owners controlled the mainte-
nance and repair of the roof. The
court disagreed. It ruled that the unit
owners collectively control the board

and that it is the agent of the unit
owners. As a result, the court found
that plaintiff had established a prima
facie case for application of the doc-
trine of res ipsa loquitor.

The defendants then argued that
Multiple Dwelling Law § 78 places
liability on the board of managers of
the condominium and not on the
individual unit owners. They admit-
ted that the statute imposes liability
on the “owner.” However, they
argued that this was true only when
the owner controls the building, and
the board of managers, not the indi-
vidual unit owners, control the com-
mon elements in a condominium.
The court disagreed. It viewed the
situation as similar to one in which
an owner delegates maintenance and
repair obligations to another. In such
a situation, as discussed below, the
courts have ruled that an owner’s
liability under Multiple Dwelling
Law § 78 is non-delegable.

Relevant Statutory Provisions
and Legislative History

Two statutes are relevant in help-
ing to resolve the issues raised in the
Pekelnaya case: the Condominium
Act and the Multiple Dwelling Law.
The New York Condominium Act
contains no provision explicitly
addressing the tort liability of unit
owners. The Condominium Act does
provide that the unit owners are the
owners of the common elements,3 as
tenants in common. It also provides
that:

each unit owner shall be
deemed the person in con-
trol of the unit owned by
him or her, and the board of
managers shall be deemed
the person in control of the
common elements, for pur-

poses of enforcement of [the
multiple dwelling law, the
multiple residence law, or
any state building construc-
tion code as to multiple resi-
dences] .4

The Multiple Dwelling Law also
does not provide a clear or certain
answer to the issue of tort liability of
individual condominium unit own-
ers. Section 78 of the Multiple
Dwelling Law imposes the obliga-
tion to comply with its provisions on
the “owner.” Literally applied this
would be the condominium unit
owners since the board does not own
any portion of the common ele-
ments. However, the term “owner”
is defined in the Multiple Dwelling
Law as follows:

The term “owner” shall
mean and include the owner
or owners of the freehold of
the premises or lesser estate
therein, a mortgagee or
vendee in possession,
assignee of rents, receiver,
executor, trustee, lessee,
agent, or any other person,
firm or corporation, directly
or indirectly in control of a
dwelling.>

Thus, we are left with the question:
did the legislature intend that the
board of managers would be respon-
sible for compliance with, and
would be liable for failure to comply
with, the Multiple Dwelling Law in
lieu of the unit owners, or in addi-
tion to the unit owners?

The legislative history of the
Condominium Act contains one ref-
erence to the issue of tort liability of
unit owners. The Governor’s Bill
Jacket to the Act contained a 1963
Report of the New York State Divi-
sion of Housing. In that report, the
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Division reviewed and commented
on the proposed legislation that was
eventually enacted in 1964. The Divi-
sion warned that the legislation
would expose individual unit own-
ers to unlimited liability in tort.6 The
legislature subsequently adopted the
legislation without addressing the
issue of tort liability. A court could
use this legislative history as evi-
dence that the Condominium Act’s
provisions granting “control” over
the common elements to the board of
managers was not intended to
relieve unit owners of tort liability.
However, legislative inaction is a
weak and controversial basis for leg-
islative intention. Arguably, the legis-
lature might have disagreed with the
Division’s interpretation of the pro-
posed bill. An alternative conclusion
available for a court is that section
339-ee of the Condominium Act had
a meaning supplied by the existing
case law, namely when an entity
other than the owner is in exclusive
control of the premises it is that enti-
ty, and not the owner, that is liable
under the Multiple Dwelling Law.
The claim would be that the legisla-
ture was aware of this case law and
meant to embrace it.

Analysis of Judicial Decisions
Before Pekelnaya

Three types of judicial decisions
deserve attention: (1) case law other
than Pekelnaya, if any, addressing the
issue of tort liability of individual
condominium unit owners, (2) case
law interpreting the provisions of
Multiple Dwelling Law § 78, particu-
larly cases involving an owner’s lia-
bility when the owner does not con-
trol the maintenance and repair of
the building, and (3), case law ana-
lyzing common law tort liability in
situations in which the owner does
not control the maintenance and
repair of the real estate.

Tort liability in a condominium
context has been addressed by the
New York courts, but never in a situ-
ation identical to that in Pekelnaya.

Case law has permitted third parties
to sue the condominium association
for injuries occurring in the common
areas.” However, this case law has
not addressed the issue of the liabili-
ty of individual unit owners in such
instances. Case law has also permit-
ted third parties to sue individual
unit owners for injuries occurring as
a result of defects within the unit.
These cases are not similar to Pekel-
naya because the individual unit
owner both owns and controls the
unit.? However, the individual unit
owner owns a part of the common
elements but does not control the
common elements.

Tort liability of owners pursuant
to MDL § 78 has been addressed in
prior case law as well. These cases
draw a distinction between an owner
hiring a third party to perform main-
tenance and repair obligations on its
behalf, i.e., an agent, and an owner
actually relinquishing control of the
real estate to a third party. In the for-
mer situation, courts have ruled that
an owner’s duty is non-delegable.10
However, in the latter situation the
case law applying MDL § 78, as well
as the case law applying general tort
principles, has stated that the owner
is relieved of liability when the
owner grants exclusive control over
maintenance and repairs to another,
such as a tenant. More specifically,
the case law explained that the
owner is relieved of liability when
the owner parts with a right of entry
and the power to perform an other-
wise existing duty to maintain the
premises in a safe condition.!!

As noted above, the doctrine
that an owner that has relinquished
control over the premises is not
liable for injuries to third parties is a
long-standing common law
doctrine.12 It is true that the courts
typically describe the doctrine as
being applicable when the owner is
out of possession and the owner nei-
ther retains control nor is contractu-
ally obligated to remedy the unsafe
condition.13 However, the doctrine is
premised upon the owner’s lack of

control, 4 with lack of possession
being evidence of lack of control.

The individual condominium
unit owners are not out of posses-
sion of all of the common areas.
They have a right of access to some
common areas—e.g., hallways in a
high-rise condominium develop-
ment—and are denied access to oth-
ers. However, individual unit own-
ers are denied control over all
common areas, e.g., denied the right
to repair common areas.

Thus, the question in situations
like the Pekelnaya case is whether a
condominium association should be
treated as similar to a maintenance
company, or an elevator repair com-
pany, hired by the owner to maintain
and repair all or a portion of its
building. The court in Pekelnaya
embraced this analogy. An alterna-
tive analogy, however, is to treat the
individual condominium unit owner
as similar to a real estate owner that
has parted with the right and power
to control the repair and mainte-
nance of the real estate and for that
reason should not be liable for
injuries suffered by third parties in
the common areas.

While there are no cases other
than Pekelnaya addressing this pre-
cise issue, there are cases that have
considered whether the unit owner
or the condominium association is in
control of the common areas and
therefore should be responsible for
compliance with the Multiple
Dwelling Law and similar housing
codes. They have ruled that the unit
owner does not control the common
areas, or their repair, and therefore
responsibility for repair rests with
the condominium association.15
These cases address the duty to
make repairs, and not liability to
third parties. However, they support
the conclusion that a court should
embrace the latter analogy;, i.e., the
unit owner owns the common areas
but has no power or control over
them, rather than the former analo-
gy, i.e., the association is merely an
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agent of the unit owner who retains
a non-delegable duty of repair and
liability for failure to repair.

This conclusion is supported by
the typical provisions contained in
the governing documents of condo-
minium developments. Such docu-
ments, e.g., the bylaws, provide for
election of the board of managers by
the unit owners and stipulate that all
maintenance and repair of all com-
mon areas is to be conducted exclu-
sively by the board of managers. The
error in the Pekelnaya decision is to
equate the power of all unit owners
as a class and the power of each
individual unit owner. Unit owners
as a class have the power to elect
and remove the board of managers.
Moreover, the board does serve as
agent of all unit owners not only
when it makes repair and mainte-
nance decisions but all management
decisions, which must be made on
behalf of and in the interest of all
unit owners as a class. However,
each individual unit owner exercises
no control over the board or its deci-
sions.

Thus, a court’s more reasonable
choices would be to permit an action
(a) only against the board, or (b)
against either the board or the unit
owners as a class with each member
of the class responsible for his or her
pro rata share of the judgment. How-
ever, it was an unreasonable choice
in Pekelnaya to allow an action
imposing joint and several liability
on an individual unit owner because
that individual is unable to make or
control any decisions made regard-
ing repair and maintenance of the
common elements.

Another View—Case Law in
Other States

As discussed above, a court
could conclude that an individual
unit owner has no control over the
common elements and therefore
should not be subjected to a lawsuit
for injuries sustained in the common

areas. Such a position could be main-
tained under existing case law, both
under the Multiple Dwelling Law
and under the common law. Howev-
er, if the courts are reluctant to dis-
miss the action entirely, they could
embrace a compromise position
embraced in other states. The lead-
ing case for the New York courts to
examine, as persuasive authority, is
Dutcher v. Owens,1® decided by the
Texas Supreme Court. In that case
the lower court had found that an
individual unit owner was jointly
and severally liable for the negligent
act of the association that occurred in
the common area. The Texas
Supreme Court reversed that judg-
ment. Initially it concluded that the
Texas condominium statute did not
address the issue of tort liability of
individual unit owners.1” However,
since each unit owner had no control
over the maintenance and repair of
the common areas, the court refused
to impose joint and several liability
on the individual unit owner. It
explained “. . . to rule that a condo-
minium co-owner had any effective
control over the operation of the
common areas would be to sacrifice
‘reality to theoretical formalism,” for
in fact a co-owner has no more con-
trol over operations than he would
have as a stockholder in a corpora-
tion which owned and operated the
project.”18 The court then suggested
that the most “efficient” approach is
to permit a lawsuit against the asso-
ciation and its board, as representa-
tives of all unit owners, as well as
any individual unit owner directly
responsible for the injuries
sustained.’ Nonetheless, it permit-
ted the suit against the individual
unit owner but limited defendant’s
liability. It held:

... because of the limited
control afforded a unit
owner by the statutory con-
dominium regime the cre-
ation of the regime effects a
reallocation of tort liability.
The liability of a condomini-

um co-owner is limited to
his pro rata interest in the
regime as a whole, where
such liability arises from
those areas held in tenancy-
in-common.20

The court found this conclusion was
not inconsistent with the legislature’s
intention, since the condominium
statute allocates other financial
responsibilities proportionately.2!

Conclusion

The court’s decision in the Pekel-
naya case improperly applies existing
case law to impose joint and several
liability on each individual condo-
minium unit owner. It incorrectly
characterizes the condominium asso-
ciation and the board of managers as
agents of each individual unit owner.
However, the more appropriate char-
acterization is to treat each unit
owner as an individual with no con-
trol over the common elements or
the decisions of the board. Therefore,
an individual unit owner should not
face tort liability for injuries sus-
tained in the common areas. The
association or board of managers or,
perhaps, all unit owners as a class
should face that liability. In turn, the
financial responsibility of each
owner should be limited, as it is for
other financial obligations suffered
by the condominium, to the unit
owner’s pro rata interest in the com-
mon elements.
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Tenancy by the Entirety in New York

By James M. Pedowitz

The decision of the United States
Supreme Court in the case of United
States v. Craft! has generated consid-
erable comment.2 Michigan is one of
13 states in which marital property
owned in tenancy by the entirety is
not subject to a lien, whether volun-
tary or involuntary, against either
spouse individually. Unless a lien is
against both the husband and wife, it
cannot be enforced against real estate
owned as tenants by the entirety. The
Craft case dealt with a federal tax
lien against the husband only and
the court found that each tenant has
a sufficient property interest even in
Michigan, to be enforced under fed-
eral law. If the property had been in
New York, there would have been no
question as to the enforceability of
the lien.

Whenever real property is con-
veyed to two persons who are legal-
ly married under New York law,
they acquire their title as tenants by
the entirety, unless the deed provides
otherwise, whether or not they are so
described in the deed. The fiction
that is employed is that as husband
and wife they are one person, and
the glue that supports this fiction is
the existence of a valid marriage of
the parties.

If two persons, as grantees are
described as husband and wife, but
they are not in fact married to each
other, they do not take as tenants by
the entirety. In fact, prior to the en-
actment of New York Estates, Pow-
ers & Trusts Law 6-2.2, effective Sep-
tember 1, 1975, they would have
been tenants in common. Now, how-
ever, they are joint tenants because of
that statute.

Although New York recognizes
the estate of tenancy by the entirety,?
including the unity of the estate
owned by husband and wife, New
York courts recognize that each
spouse can mortgage, convey, or oth-

erwise encumber their separate inter-
ests, so long as the right of survivor-
ship of the other tenant by the entire-
ty, or his or her possession is not
affected.*

Under these circumstances, the
purchaser of a tenant by the entirety
interest steps into the shoes of the
selling tenant, and must await the
death of the first to die of the origi-
nal two tenants. When that happens,
as it must eventually, the interest
will either disappear or be converted
to the full title, depending on
whether the grantor-tenant by the
entirety dies first or survives.

In the interim the purchaser of
the single tenant by the entirety
interest can share in the income, if
there is any, but may not oust the
other tenant by the entirety from his
or her possession. Because of the
nature of this interest, it is rarely the
subject of a negotiated sale. Rather, it
usually occurs as the result of a sher-
iff’s sale or a bankruptcy sale.

The Craft case developed
through a tax lien assessed by the
United States for nonpayment of
income taxes by the husband alone.
The federal courts recognized that
state law determines the nature of
the property rights of the taxpayer.
However, federal law determines
what “property” is, that is subject to
the federal lien under Internal Rev-
enue Code, 26 U.S.C. § 6321.

Under New York law, neither
tenant by the entirety nor a successor
can bring a partition action.> Howev-
er, the tenancy by the entirety is
automatically converted into a ten-
ancy in common by one of the fol-
lowing events:

A—Annulment of the existence of a
valid marriage; or

B—Legally recognized judgment of
divorce or separation by court
order; oré

C—Voluntary written agreement of
the parties.

The following points further
indicate various aspects of the nature
of the estate of tenancy by the entire-
ty in New York:

A conveyance by one spouse to a
stranger, either voluntarily or invol-
untarily, does not defeat the right of
survivorship of the other original
tenant by the entirety.”

If the husband (H) conveys his
interest to X, X acquires H's posses-
sory and survivorship right but it is
subject to the wife (W)’s concurrent
possessory and survivorship rights.
If W also conveys her interest to Y, Y
acquires W’s interest including her
possessory and survivorship rights.
However X and Y’s rights will still
be based upon the original survivor-
ship between H and W, the original
tenant by the entirety’s, even though
they no longer have an interest in the

property.8

When both husband and wife
die simultaneously, and it cannot be
established as to who died first,
EPTL 2.1.6 provides that as to a %2
interest it is deemed that H survived,
and as to the other % interest it is
deemed W survived, so the result is
the same as though they had each
owned a % interest.

A bankruptcy of only one of the
tenant by the entirety can result in a
sale of the debtor’s interest in the
property, but if it is the debtor’s
principal residence, it may be subject
to the homestead exemption of
$10,000 under Civil Practice Law &
Rules 5206. The homestead exemp-
tion applies to the sale of the
debtor’s principal residence by the
trustee or debtor in possession, in
which event the first $10,000 goes to
the debtor.

However, in bankruptcy, it is
possible that the entire interest of
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both the debtor and the non-debtor
spouse could be sold under section
363 of the Bankruptcy Code; but
before the Trustee or debtor-in-
possession can use that power, court
approval must be obtained and the
criteria of section 363(b) satisfied.
Those criteria also include non-eco-
nomic factors affecting the non-
debtor spouse.?

11 U.S.C. § 363(h) now permits
the sale of both the estate’s interest
and the interest of a non-filing co-
owner, in conjunction with 11 U.S.C.
§ 363(b), after notice and hearing if
all of the following conditions are
met:

(1) partition in kind of the
property among the estate
and the co-owners is imprac-
ticable;

(2) sale of the estate’s undi-
vided interest would realize
significantly less than sale
free of the interest of the co-
owners;

(3) the benefit to the estate
outweighs the detriment to
the co-owners; and

(4) the property is not used
in the production, transmis-
sion, or distribution for sale,
of electric energy or of natu-
ral or synthetic gas for heat,
light or power.10

A conveyance to a husband (H)
and wife (W) and to “Y,” a third
party, creates a tenancy by the entire-
ty in an undivided 50% percent
interest in the H & W and a 50% per-
cent interest in Y. The joint interests
of husband and wife, and of Y are
treated as tenants in common, each
with a 50% interest.1! Here, too, hus-
band and wife are treated as one per-
son.

A deed to John Jones and Mary
Jones, his wife, and Richard Roe and
Jane Roe, his wife, created two ten-
ancies by the entirety in each of the
two named couples as to a 50%
interest each; and each couple hold-

ing as a tenant in common with the
other couple.12

Ajudgment or lien against one
spouse in a tenancy by the entirety
ceases to be a valid lien after the
death of the judgment debtor. The
title that vests in the surviving
spouse is free and clear of all liens
created by the deceased tenant. The
marriage of two tenants in common
or joint tenants will not convert the
estate into a tenancy by the entire-
ty.13 They must be married to each
other at the time of the acquisition
for a tenancy by the entirety to be
created.

Where husband and wife owned
the premises as tenants by the entire-
ty, a conveyance by the wife to her
husband of “All of her undivided
one-half right, title and interest”
vested an undivided one-half inter-
est in the husband, but the other
one-half interest was still held in
entirety.14

Where both husband and wife
contracted to sell realty and both
died before the conveyance, the
executor of the last surviving spouse
can convey good title.1> The entire
title had vested in the survivor.

The survivorship rights of a ten-
ant by the entirety cannot be
destroyed by the act of only one of
the tenants, i.e., if H & W own prem-
ises as tenants by the entirety and H
makes a deed to X, X holds a tenancy
in common with W and subject to
the survivorship rights of W.16

A husband and a wife owned
real property as tenants by the
entirety. The wife forged the hus-
band’s signature and conveyed title
to herself and subsequently con-
veyed to a bona fide purchaser for
value who had no notice of the
fraud. The court held that since the
first deed was a forgery, it was,
therefore, void. The purchaser took
only the wife’s interest and became a
tenant in common as to possession
with the husband and subject to the
husband’s right of survivorship.1”

The purchaser at the execution
sale of the interest of only one tenant
by the entirety cannot disturb the
actual possession of the other tenant
by the entirety. If, however, the prop-
erty produces net income, they both
share.

Termination of any estate,
including a tenancy by the entirety,
by a wrongful act such as murder,
will not result in the guilty party
succeeding to the estate.18

This rule does not result in the
forfeiture of the interest of the
wrongdoer. He or she is still entitled
to their rights during their lifetime. It
is the right of the survivorship that
cannot be exercised, and is lost.1%

Notwithstanding the title by the
entirety, when there is marital dis-
cord among tenants by the entirety
that leads to matrimonial litigation,
Domestic Relations Law § 234 gives
the court broad discretion in dealing
with the possessory rights in marital
property,20 but not with respect to
title to the property. However, the
Equitable Distribution Law, DRL
§ 236, Part B is much broader and
permits the court to award the prop-
erty to one spouse, irrespective of
how title is held, whether as tenants
by the entirety, or in the name of the
other spouse. (DRL § 236, Part B(5).)
The equitable distribution provisions
only apply to property acquired on
and after July 19, 1980, when the law
became effective, unless acquired as
“separate property” within the statu-
tory provisions.

Equitable distribution can be
pursued in New York after a foreign
divorce (DRL § 236), irrespective of
whether the foreign divorce was ex
parte or not. However, if the foreign
jurisdiction had the power to deal
with the marital property, and failed
to do so, the matter may be res judi-
cata.?!

In the case of an ex parte foreign
divorce, although New York may
recognize that the marriage is termi-
nated, it does not recognize that the
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tenancy by the entirety has been
affected.?2 This has been called the
“divisible divorce” doctrine. Howev-
er, the party who obtained the ex
parte foreign divorce has been held
to be estopped from asserting tenan-
cy by the entirety survivorship
rights, because she was the one who
procured the foreign ex parte
divorce, and would not be permitted
to claim the benefits of a marriage
that she had unilaterally terminated
in the foreign jurisdiction.23 There is
a good discussion of how these
rights play out in Radcliffe v.
Radcliffe.2*

Since the estate of tenancy by the
entirety applies only to real property
or a co-op apartment, the proceeds
from a taking by eminent domain or
other involuntary transfer, are also
subject to the survivorship; but if the
transfer results from some voluntary
act, different rules apply, and the
proceeds are shared.

The insurance proceeds after a
fire are treated as the personal prop-
erty of both H & W and divided
between them. The rationale is that
the proceeds are derived from the
insurance contract voluntarily
entered into by both H & W.2> The
same rule applies to surplus money
derived from a foreclosure sale.

After a condemnation award,
resulting from an involuntary trans-
fer, the funds are treated in the same
manner as the realty, although inter-
est on the award, if any, prior to the
death of one of the tenants, is shared
equally.26

Some of the caveats to be
gleaned from the foregoing are that,
in New York:

(1) In conveyancing, always remem-
ber that H & W as tenants by the
entirety both own all of the
property and not %2 each.

(2) Alien against only one of the
tenants by the entirety is
enforceable, but only against
that one tenant’s interest and
that a purchaser at the sale or
foreclosure will not be permitted

to disturb either the possession
or the survivorship interest of
the other tenant.

(3) Alien against only one of the
tenants by the entirety expires,
when the tenant’s life ends, if
that tenant dies before the other
tenant. Caveat. This rule may
not apply to a federal tax lien, or
in bankruptcy.

(4) Divorce,?” annulment?8 or a judi-
cial legal separation?” automati-
cally converts a tenancy by the
entirety into a tenancy in com-
mon.

(5) The proceeds of a fire insurance
loss® or other conversion into
money, is held as tenants in
common, but only if a court
finds that it resulted from some
voluntary act. Surplus monies
resulting from a mortgage fore-
closure sale are deemed to be the
result of a voluntary act, the
making of the mortgage, and
they are held as tenants in com-
mon.3!
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BERGMAN ON MORTGAGE FORECLOSURES:
Use and Occupation in Strict Foreclosure

By Bruce J. Bergman

This is a
title apparent-
ly designed to
lose readers
immediately.
The concept
of use and
occupation is
a sidelight
primarily in
the eviction
world (so it is
not everyone’s cup of tea in any
event) and strict foreclosure is a
seemingly rare post-foreclosure pur-
suit. Combine two obscurities and
what amalgam emerges? Actually,
something of more relevance than
might initially appear.

First, strict foreclosure. It is
inevitable through a group of foreclo-
sure actions that some prospective
defendant who should have been
named and served was not: a party
missed by the foreclosure search, a
tenant unnoticed by the process serv-
er, a person in hiding or out of the
country for whom the expenditure of
time and expense would have been
too great. The result of failing to
serve a person or entity with an
interest junior to the mortgage being
foreclosed is that the interest sur-
vives the foreclosure intact.!

How significant the omission
will be is a fact issue tied to the par-
ticular circumstances of the case and
property itself. It is, however, often
enough meaningful and always cre-
ates title issues. The remedy—the
most common methodology—to dis-
pose of an interest hitherto unaffect-
ed by the foreclosure action is a post-

sale strict foreclosure. Testament to
the arcane nature of the procedure is
foundation case law mostly of nine-
teenth century vintage. (Recall from
law school days the prolix and florid
language of those times which made
for difficult reading.) Yet, strict fore-
closure actions have lately become
more common with the precipitous
increase in mortgage foreclosure vol-
ume beginning in the late 1980s so
that new cases are being reported. In
short, strict foreclosure is no longer
the hidden pursuit it once was.2

While a strict foreclosure is less
cumbersome than the underlying
foreclosure action, it can still readily
consume six months—and with serv-
ice problems or opposition, much
more time. If the object of the strict
foreclosure is a tenant, that passage
of time can be ever more meaning-
ful. To collect rent from that tenant,
however, could possibly serve as an
attornment and torpedo the strict
foreclosure. While the mere accept-
ance of rent does not alone give rise
to an attornment, combined with
other factual circumstances it could
portend danger to the party pursu-
ing the strict foreclosure. To the con-
trary, use and occupation can be per-
ceived as payment which is the
equivalent of rent but sans the legal
baggage carried by a continuing ten-
ancy. This then leads to the question,
can the tenant repose payment free
for whatever period prosecution of
the action engenders? Answer: “no.”

Enter use and occupation which
is available in the strict foreclosure
case.? An analysis of the cases
explaining the proposition offer an

intriguing exercise, but for purposes
here, knowing that use and occupa-
tion can be sought seems the valu-
able point for the moment. The
owner unburdening his property
from an unwanted tenancy should
appreciate counsel’s knowledge of
this helpful adjunct to the process.

Endnotes

1. That this distinctly simple concept can
be a source of much mischief is clarified
at 1 Bergman on New York Mortgage
Foreclosures § 12.03[3] (Matthew Bender
& Co., Inc., rev. 2004).

2. Although now more common, strict
foreclosure still encompasses some rec-
ondite principles and so attention is
invited to 3 Bergman on New York
Mortgage Foreclosures, ch. 32 (Matthew
Bender & Co., Inc., rev. 2004).

3. Davis v. Cole, 193 Misc. 2d 380, 747
N.Y.5.2d 722 (Sup. Ct. 2002). See also
NYCTL 1996-1 Commercial REO v. EL

Pequeno Restaurant Food Corp., ___Misc.
2d___, 765 N.Y.5.2d 465 (Sup. Ct. 2003);
RPL § 220.
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Henoch, Peterson & Peddy, P.C.,
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ciate Professor of Real Estate with
New York University’s Real Estate
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special lecturer on law at Hofstra
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CASE NOTE

Seneca Nation of Indians v. New York, 382 F.3d 245 (2d Cir. 2004)

This case concerns the disputed
ownership of the Niagara Islands, a
group of about 40 small islands in
the Niagara River between Lake Erie
and Niagara Falls. The disputed
ownership stems from numerous
treaties that the Seneca Indians had
made, both with Great Britain and
the United States, as well as the loca-
tion of the Islands at the United
States-Canada border. The litigation
in the federal courts has spanned a
decade, and the claim has been liti-
gated before the Indian Claims Com-
mission as far back as the 1950s. This
case was appealed to the Second Cir-
cuit from Seneca Nation of Indians v.
New York, 206 F. Supp. 2d 448
(W.D.N.Y. 2002). The District Court
held in favor of the state of New
York.

The Niagara River connects
Lakes Erie and Ontario, and it forms
part of the present-day border
between the United States and Cana-
da. It runs in a northerly direction
over Niagara Falls into Lake Ontario.
The largest of the Niagara Islands,
the 19,000-acre Grand Island, splits
the Niagara River into two channels
about five miles north of Lake Erie.
The original United States-Canada
border had run directly through
Grand Island; however, in 1822 it
was determined that the western
channel actually formed the border,
given that it was the main channel.
This left Grand Island, along with
the rest of the Niagara Islands, with-
in the United States.

The Senecas began inhabiting
the Islands as seasonal hunting
grounds in the 17th century, and dis-
putes over ownership of the Islands

stem that far back as well. The
French first established a presence in
the Niagara Region in 1678. The
British settled in the area not much
later, and friction soon persisted. In
1689, King William’s War broke out,
and the Iroquois and Senecas sided
with the British. The tribes suffered
heavy losses in the war, and as a
result they signed the Treaty of Peace
of 1701 which provided that they
would remain neutral in future wars.
(The British and French continued to
fight over the area, and it was not
until the Treaty of Paris in 1763 that
the hostilities finally ended.) Also in
1701, they deeded a large tract of
land, including the Niagara Region,
to the British, but retained rights for
themselves and their heirs to contin-
ue hunting in the area under British
protection. This was formalized in a
Royal Proclamation in 1763, which
reserved to the Indians a large tract
of land, including the Niagara
Region. The Royal Proclamation also
restricted the Indians’ ability to con-
vey land to anyone without prior
permission from the British.

A faction of Senecas hostile to
the British joined what is commonly
known as “Pontiac’s Rebellion.” The
British put down the rebellion and
signed two peace treaties with the
Senecas in 1764. The first treaty,
signed in April 1764, provided that
the Senecas cede to the British “for
ever, in full Right,” a tract of land
four miles wide on either side of the
Niagara River in the “northern
strip,” the area of the river between
Lake Ontario and Niagara Falls. (The
Niagara Islands are in the “southern
strip,” and were not ceded in this

treaty.) Because of security concerns
in the area given the recent rebellion,
the British Superintendent for the
Northern Indian District, Sir William
Johnson, wanted an expansion of the
lands ceded in April to include lands
in the “southern strip,” including the
Niagara Islands. The treaty of
August 1764 ceded the “southern
strip” to the British, and it was rec-
ognized that it was ceded because of
the “trouble” the Senecas had
caused.

When the Senecas ceded the
“southern strip,” they ceded the land
to Johnson personally. The treaty
even provided that Johnson take title
to the lands. However, when John-
son accepted the lands, he did so as
a representative of the British
Crown. He did not want to offend
the Senecas by refusing their offer, so
he accepted the lands. The Senecas
insisted that Johnson take the land,
not wanting to cede it to the Crown.
Johnson, knowing of the Royal
Proclamation’s restriction on unap-
proved private acquisitions of land,
accepted the land with the sole
intention of reconveying it to the
Crown. Johnson mentioned this
intention both in a letter to the
Crown and also in a separate letter
to a friend.

The 1768 Treaty of Fort Stanwix
formalized a new boundary line
between Indian and British territory.
This treaty drew a boundary line in a
northeast direction from the juncture
of the Ohio and Mississippi Rivers to
Fort Stanwix (at present-day Rome,
N.Y.) and ceded to the British all
land east of that line; the Niagara
Region was west of that boundary
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line. It also included a stipulation
that “none of the Provinces or their
people shall attempt to invade [the
land west of the 1768 boundary line]
under color of any old deeds, or
other pretences whatsoever.”

During the Revolutionary War,
the Senecas were one of the hostile
Indian nations that fought with the
British. After the war started, the
Continental Congress began to draft
the Articles of Confederation and
started to draft borders between the
states. When New York ceded lands
to the United States in 1782 it
retained the Niagara Region. The
Articles of Confederation gave the
United States the “sole and exclusive
right and power” to make war and
peace with the Indians but gave to
the states the power to purchase or
preempt Indian land within their
borders and to extinguish Indian
land claims.

In 1783, the Treaty of Paris
ended the hostilities and set the
boundary with Canada in the “mid-
dle” of the Niagara River, but did
not mention the Islands at all. But
hostilities with the Indians contin-
ued, and New York tried unsuccess-
fully to negotiate a peace treaty early
in 1784. In the course of negotiations
New York asked for the Niagara and
Oswego lands, and the Iroquois
negotiator told New York that the
United States already owned this
land through its treaty with Britain.

The 1784 Treaty of Fort Stanwix
established new boundaries, and the
Niagara Region was well within the
boundary of lands granted to the
United States, and Congress ratified
this treaty. In the 1786 Hartford
Compact between New York and
Massachusetts, New York “retained
both sovereignty and the right of
preemption” over lands which
included the Islands.

The Constitution gave the feder-
al government sole power over Indi-
an affairs. The 1802 Non-Intercourse
Act forbade all conveyances of Indi-

an land without approval from Con-
gress.

The Senecas continued to fight
with the United States, partially
because of discontent with the
boundaries of the 1784 treaty. The
1794 Treaty of Canandaigua set the
Senecas” western boundary “along
the river Niagara to Lake Erie,” but
did not mention the Islands.

In 1811, the New York legisla-
ture, concerned with security in the
region, authorized Governor Tomp-
kins to purchase the land from the
Senecas. Governor Tompkins did not
believe that the Islands belonged to
the Senecas, arguing that the metes
and bounds of the treaty excluded
the Islands from their lands. Tomp-
kins also argued that when the Iro-
quois nations gave the land to John-
son back in 1764, it passed to him,
then to his son, and finally back to
New York.

When the War of 1812 broke out,
the Senecas sided with the United
States, and after the war the 1814
Treaty of Ghent formed a commis-
sion to establish an international
boundary between the United States
and Canada. New York also resumed
its negotiations with the Senecas to
purchase their lands. Even though
Tompkins still did not believe that
the lands belonged to the Senecas he
paid them anyway, to keep up the
good relations in place at the time.
On September 12, 1815, the Senecas
sold the land to New York for $1,000
and a perpetual annuity of $500.
However, there was no federal com-
missioner present.

In 1822, the international bound-
ary was set and the Islands were
confirmed to lie within the United
States. New York subsequently
authorized the partition of Grand
Island into lots, and those lots were
auctioned in 1825.

The Senecas claim that the 1794
Treaty of Canandaigua gave them
“recognized title” to the Islands;

alternatively they claim that they
held aboriginal title in 1815. “Recog-
nized title” is stronger because it has
been recognized by treaty or statute;
aboriginal title is a weaker form of
title, as it can be extinguished with-
out the requirement of compensation
for the lands.

The court recognizes that Indian
treaties should be interpreted in
favor of the Indians and should take
into account the extent to which the
Indians understood them. All ambi-
guities should be resolved in favor of
the Indians, but that should not be
held to strip a state of any land
where the state did not intend to
divest itself of that land.

The court held that New York
held title to the lands prior to the
1794 Treaty of Canandaigua. The
1764 Treaty of Fort Stanwix ceded
the lands to the British, extinguish-
ing the Senecas’ claim to the land.
After the Revolutionary War, title on
the land passed to New York.

The language of the 1764 treaty
demonstrates the Senecas” unam-
biguous intent to cede the land and
to extinguish their own title. The
treaty contained language such as
“cede,” “grant,” “for ever, in full
Right” and “always appropriated to
[His Majesty’s] sole use.” Even
though this treaty was negotiated
with the British, the court has inter-
preted the treaty in the same manner
that it would interpret a United
States treaty, given that Great Britain
is a prior sovereign.

The Senecas argue that they
merely intended to convey possesso-
ry rights to the lands, and that if this
treaty is read with the 1701 and 1726
treaties that the language is ambigu-
ous. Their claim mentions the fact
that they retained some rights for
travel and hunting upon the lands.
However, the court rejects this and
mentions specific provisions in the
treaty, surrendering some lands to
the Crown and other lands to John-
son. The Senecas expressed concern
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in the treaty over British settlement
in the area, and that it might inter-
fere with Seneca hunting grounds
nearby. However, the concern in the
treaty does not mention the Islands;
thus, there was no intent at all to
retain any rights at all in the Islands.

The court also held that the ces-
sion of the Islands to Johnson in 1764
did not violate the 1763 Royal
Proclamation. The court acknowl-
edged that the Treaty specifically
mentions Johnson, but it also finds
that Johnson was accepting the land
on behalf of the Crown and not
accepting it personally. His letters on
the matter specifically mention his
intent to accept the lands so as not to
offend the Senecas, as well as his
intent to reconvey the lands to the
Crown.

The court also found that the
1768 Treaty merely established a new
“boundary line” and did not revoke
any previously ceded land, including
the land ceded in 1764. The concern
over re-entry into Seneca land was a
specific concern regarding lands that
had been fraudulently conveyed,
and where others had taken advan-
tage of the Senecas in previous deal-
ings. The court found that the
Islands were not covered by this con-
cern, and that the Senecas did not
intend to reclaim the Islands, as is
evidenced by the fact that the British
retained and maintained a post they
had established there.

Furthermore, the court held that
the Islands passed to New York after
the Revolution. New York, Vermont
and Massachusetts were all negotiat-
ing their boundaries, Vermont and
Massachusetts were “landed states”
whose charters extended from sea to
sea, while New York was a “landless

state” with no such “sea to sea”
claim. It was common at the time for
the landless states to make conces-
sions on their eastern borders to
keep the peace with the landed
states. In exchange, the new Confed-
eral government would give gener-
ous concessions to the landless states
on their western borders. Even
though New York had not estab-
lished its eastern border with Massa-
chusetts until 1786, it retained its
title to the Islands back in 1782 when
it ceded some land to the Confederal
government and established its west-
ern boundary at that time.

Consequently, the 1784 Treaty
did not impair New York’s title to
the Islands. When Congress ratified
that treaty, it specifically adopted
language that the treaty should not
be held as “interfering with the right
of any such state to the jurisdiction
or so0il” in regards to lands the state
already possessed. Even if the Arti-
cles of Confederation could be inter-
preted as allowing the Confederal
government to appropriate state
lands for its own use (which the
court held that it could not), the 1784
treaty stipulated merely that the
Indians “yield to the United States
what rights they may have had to
them.” Since they had already ceded
the lands to Johnson in 1764, they
had no rights to convey in 1784.

Furthermore, the court held that
the 1794 Treaty of Canandaigua did
not divest New York of title to the
Islands. The court examined two
possibilities; first, that the term
“along the River Niagara” did not
include the Islands; and second,
assuming that even if the Islands
were part of that cession of land, and
that the United States had the power

to convey state land, it was a taking
for which just compensation was not
paid. The court agreed with the first
and did not speak to the second. The
“along the river” language is too
ambiguous to find that the Islands
were part of the land. The court
looked to the rule in United States v.
Minnesota, 270 U.S. 181 (1926). There,
the Supreme Court prohibited con-
struction of treaties where a state’s
intent to divest itself of land was
manifested “beyond reasonable
question.” At common law, when the
sovereign granted land along a navi-
gable river, the grant extends to the
water’s edge; the riverbed and any
islands were retained by the sover-
eign.

The court then examined the
definition of “navigable.” There are
numerous ways to define “naviga-
ble”; possible definitions include “a
royal river” affected by tides, or it
could be that it was actually naviga-
ble (a “public highway”). Another
definition implied merely that the
river be “usable.” Because of the
confusion over the definition of
“navigable,” the court concluded
that the “along the river” language
was ambiguous. Thus, it cannot be
found that New York intended to
divest itself of the Islands.

Because the Islands were not
part of the 1794 Treaty of
Canandaigua, New York’s title to the
Islands remained undisturbed.
Therefore, the 1815 “purchase” was
not valid and not subject to the Non-
Intercourse Act. The District Court
decision in favor of New York was
affirmed.

—Matthew A. D. Canzoneri
Class of 2006
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