HeadNotes
One of the most satisfying aspects of editing the
NY Business Law Journal is the opportunity to judge the
Business Law Section’s annual student writing competition. Open to all students enrolled in degree programs
at accredited law schools, the competition has produced
quality and cutting-edge contributions to the Journal. The
2014 competition was no exception; first prize, including
a check for $1,500, went to Mr. Richard Jones, a student at
New York Law School, for his article in the Summer 2014
edition of the Journal, “The Counterintuitive Effects of the
Volcker Rule and the Push-Out Rule,” which showed how
two key provisions of the Dodd-Frank financial reform
law could have the unintended effect of increasing systemic risk. Second prize went to Ms. Nithya Narayanan,
for “America’s Tweak to the Loser Pays Rule: A Board-Insulating Mechanism?” which appeared in the Winter 2014
issue. Ms. Narayanan, who graduated from Harvard Law
School this spring, discussed a recent Delaware court decision upholding a by-law provision that would compel
the plaintiffs in an unsuccessful shareholder derivative
suit to pay the legal costs of the corporation, but would
not require the corporation to pay legal costs if it loses.
Both students received their awards in person at the Section’s spring meeting in New York. At the same meeting,
the Section’s Executive Committee voted unanimously to
increase the potential number of awards per year to three.
Also at the spring meeting, the Executive Committee
voted unanimously to oppose legislation that would extend the reach of Section 630 of the Business Corporations
Law (see the report of the Legislative Affairs Committee
under Committee Reports). Section 630 makes the ten
largest shareholders of a New York close corporation personally liable for unpaid wages incurred in the state. The
predictable result has been to cause businesses to incorporate in other jurisdictions, usually Delaware. The proposed amendment would extend Section 630 to foreign
corporations doing business in New York. While couched
in terms of ending “discrimination” between New York
and foreign corporations, the effect again is to discourage
companies from doing business in New York. In December, with little or no notice to the public, the Legislature
passed legislation extending Section 630 to LLCs as well
as corporations. Coupled with New York’s costly and
onerous publication requirement, which benefits no one
except a handful of newspapers that carry legal notices,
the effect has been to drive essentially all new LLC formations out of state—again, to the primary benefit of Delaware. These enactments continue a discouraging trend
of making the State unfriendly to business. They also
violate the fundamental principle of limited liability that
applies throughout the United States. Governor Cuomo
has promoted a well-publicized business-friendly agenda
in other areas, such as taxation; his views on this latest
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extension of Section 630 were
not known when we went to
press.
We are pleased to announce that, commencing
with this issue, the Journal
has renewed its historic ties
to Albany Law School, after
several years of working
with New York Law School.
Concurrently Mr. Stuart
Newman, founder of the
Journal and Advisor Emeritus, has been made Chair of the Journal’s Advisory Board.
And appropriately, Mr. Newman also has provided our
lead article for this issue. In “Piercing the LLC Veil under
New York Law,” Mr. Newman and Mr. Tyler Silvey, a
partner and associate respectively of the New York City
firm of Salon Marrow Dyckman Newman & Broudy LLP,
examine the development of the doctrine of “piercing the
corporate veil” as applied to LLCs. They note that, while
only 20 years or so have elapsed since LLCs came into
general use in the United States, this form of business
organization has surpassed the corporate form in most
states (but not New York, most likely reflecting the State’s
onerous publication requirement for new LLCs, noted
above, which the Business Law Section has long opposed). However, while courts have looked to traditional
corporate veil-piercing factors (inadequate capital, failure
to keep records, et al.) in analyzing veil-piercing issues for
LLCs, they have not consistently applied these factors in a
way that recognizes the differences between the corporate
and LLC forms. Messrs. Newman and Silvey conclude
by providing a sensible and practical list of recommendations for lawyers who counsel LLCs to assist their
clients in anticipating and avoiding possible veil-piercing
scenarios.
Our next article deals with an employment law issue
that is coming increasingly to the fore, with potentially
significant implications for New York businesses and their
attorneys. In “Workplace Bullying for Private Employers:
FAQs About Workplace Bullying,” Sharon Perella, a partner with Thompson Hines LLP and an expert on employment law, provides a clear and comprehensive overview
of the emerging consensus as to what constitutes actionable bullying in the private workplace. While at present
“bullying” per se is not prohibited under federal or state
law, except to the extent it occurs within the context of
otherwise actionable discrimination or tortious conduct,
Ms. Perella notes that anti-bullying laws have been adopted in other countries, and legislation has been introduced
in the New York State Assembly. As always, one risk of
such legislation is the potential for frivolous litigation.
But the lesson for businesses and their counsel is to get on
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top of this issue before bullying—which is increasingly
defined to include interfering with an employee’s ability
to perform his or her responsibilities, as well as verbal or
physical abuse—becomes a problem, and for this purpose
Ms. Perella’s FAQs offer an indispensable guide. The
editors are pleased to announce that, in recognition of her
ongoing contribution to the Journal and its readers in the
area of employment law, Ms. Perella has been appointed
as a member of the Journal’s Advisory Board.
An emerging issue in corporate governance is the
relative stagnation of representation of women on corporate boards, which has held steady at around 16 percent
in recent years, notwithstanding the demonstrated benefits to the bottom line for corporations with significant
numbers of women on their boards. In “Successfully Advocating for Gender Parity on Corporate Boards: Cost Effective, Demand-Side Strategies and Shifting from ‘Why’
to ‘How,’” Amanda Evans, a candidate for the JD degree
at the University of Richmond School of Law, presents a
thorough, well-written and well-researched discussion
of the history of women being represented on corporate
boards and the reasons their numbers have continued to
lag. Noting that the large percentages of women earning JD, MBA and other advanced degrees have created a
more than ample supply of qualified candidates, she goes
on to discuss specific strategies focused on the demand
side—increasing corporate board awareness of the desirability of adding women—and offers practical guidance
on specific strategies to achieve this.
Prepared by the attorneys at Skadden Arps, “Inside
the Courts” has been a regular and invaluable feature of
the Journal, highly prized by our readers. The latest version is no exception, with the usual range of insightful,
tightly written summaries of significant current litigation,
spanning the gamut of corporate and securities law issues
of which all business practitioners should be aware. The
editors remain grateful to the team at Skadden for their
willingness to share their knowledge and expertise with
our readers.
And ditto, our ethics guru Evan Stewart, a partner
at Cohen & Gresser LLP and visiting professor of law at
Cornell and adjunct professor at Fordham, who continues
to grace every issue with his witty insights into ethical
questions all attorneys deal with (or, sometimes, fail to
deal with) in day-to-day practice. In his latest entry, “Pigs
Get Fat, Hogs Get Slaughtered: Keeping Lawyers Out of
the Slaughterhouse,” Mr. Stewart, as he has in the past,
urges our readers to steer clear of buying the proverbial
pig in a poke—in this case, enlightening us about two
pigs for the price of one. The first revolves around the
ethical rule that attorneys may not threaten criminal action in order to gain advantage in a civil litigation. But as
always, Mr. Stewart warns that things are never as simple
as they seem. Today there are three groups of states: the
majority have no explicit ban on such conduct, a handful
prohibit it outright, and the remainder—including New

York—prohibit such conduct only if it is aimed “solely” at
gaining an advantage in civil litigation. But what is meant
by “solely?” And what is “threatening,” as distinguished
from “informing,” “calling attention to,” et al.? Mr.
Stewart’s second pig-in-a-poke is the seemingly brightline rule that attorneys may not, as part of a settlement in
litigation, enter into restrictive covenants whereby they
agree not to represent certain parties in certain matters
and the like. Noting that this rule is often honored in the
breach, Mr. Stewart firmly cautions against buying this
pig in a poke. As always, his witty and erudite footnotes
alone are worth the price of admission.
As a senior counsel at Buffalo’s M&T Bank, Sabra
Baum brings an insider’s practical perspective to issues
of banking law, particularly those surrounding payment
systems. In her latest contribution, “Providing Payment
Processing or Other Services to Illegal Businesses? Beware
of Financial Services (and Other) Regulators,” Ms. Baum
discusses two recent initiatives aimed at involving banks
more closely with law enforcement attacks on illegal
businesses. The first, “Operation Choke Point,” involves
efforts by regulators to “choke off” the ability of illegal
payday lenders to originate automated clearing house
(ACH) debits of customer accounts through the banking
system. For this purpose, they invoke the responsibility
of banks and other financial institutions to combat money
laundering under the Bank Secrecy Act (BSA), an area in
which the burden of compliance for all financial institutions continues to expand. The second involves a lawsuit
by the Consumer Financial Protection Bureau (CFPB),
created under the Dodd-Frank financial reform law of
2010, seeking to impose liability on non-bank payment
processors for facilitating illegal or abusive practices by
debt collection companies. In recognition of her ongoing
contributions to the Journal, the editors are pleased to announce that Ms. Baum has accepted our invitation to join
the Journal’s Advisory Board.
And just in case commercial banks and their lawyers
think they finally have a handle on the plethora of federal
and state regulators they have to deal with, a potential new one has emerged. In “Commercial Banks and
Compliance with Sustainability Accounting Standards,”
Samuel Gunther, an attorney and CPA, along with attorney Richard Murray and Sheila Gunther, a professor at
LIU, describe the structure and function of the new Sustainability Accounting Standards Board (SASB). The SASB
traces its roots to the International Integrated Reporting Council (IIRC), an initiative undertaken by Britain’s
Prince Charles in 2010. Describing itself as a “global coalition of regulators, investors, companies, standard setters,
the accounting profession and NGOs [non-governmental
organizations],” the IIRC’s self-appointed mission is
to establish worldwide standards for organizations to
report, in a single Integrated Report (IR), how they intend
to create value over time. The IRs are intended to focus on
environmental, social and governmental objectives—collectively often referred to as “sustainability” informa-
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tion—as well as profit-making. Established as a US-based
nonprofit sister organization, the SASB has developed
non-financial sustainability standards for some eighty
types of businesses, including commercial banks. While
to date its authority is self-proclaimed, the SASB is seeking to leverage its list of influential supporters to induce
the Securities & Exchange Commission (SEC) to make
sustainability standards a mandatory part of reporting
through the 10-K annual reports filed by public companies with the SEC. Whether this initiative succeeds or not,
it is evident that “sustainability” is an emerging issue for
businesses, and this timely article by Messrs. Gunther and
Murray and Professor Gunther is essential reading for
business practitioners.
It is no secret to New York practitioners and their
clients that the State’s tax structure, and in particular the
real property tax, is among the highest in the country.
In “Emerging Equities in Paying for Municipal Services—The Problem with the Real Property Tax,” Amanda
Godkin and Matthew Mobilia provide an eye-opening
analysis of exactly why that is so. The State’s Constitution
exempts religious, educational and charitable organizations from such taxation; as a result, the State Comptroller
has estimated that more than 40 percent of the State’s real
estate, by valuation, is exempt from taxation. At the same
time, however, these organizations use and benefit from
the municipal services paid for through such taxation.

The authors, who recently received their JD degree at
Albany Law School, discuss proposals to cause currently
exempt organizations to share the cost of these services.
Attorneys for both businesses and non-profits are urged
to take heed.
Concluding this issue, Elio M. Di Berardino, whose
law practice specializes in representing individuals, companies and insurers in litigation, discusses the pitfalls in
relying on certificates of insurance. In “Certificates of Insurance: Worth the Paper Upon Which They’re Written?”
Mr. Berardino notes that such certificates are routinely
requested by owners of real property or general contractors to ensure that the subcontractors they hire possess
the requisite insurance to perform the work they are
under contract to render. But in reality, such certificates
do not confer any rights on the holder, and do not amend,
extend or alter the underlying policy. So, for example, a
certificate purporting to extend coverage to the general
contractor as an additional insured may do nothing of the
sort. And as in other areas of law, Mr. Berardino cautions
that there is a split of authorities, even within the New
York courts, on issues such as the significance of the certificate being issued by an authorized agent of the insurer.
Bottom line: it is important for any attorney advising a
property owner or general contractor to be aware of the
limitations of a certificate of insurance.
David L. Glass
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