HeadNotes
A longstanding initiative of the NYSBA Business Law
Section came to fruition in December, when Governor
Cuomo signed the Nonprofit Revitalization Act of 2013
into law. The new law, which became effective July 1,
2014, is designed to “streamline the incorporation process
for non-profit organizations in New York, modernize the
oversight and corporate governance laws to prevent conflict of interest problems and fraud, enhance public trust
in the non-profit sector, provide guidance to non-profit
organizations’ boards of directors, and reduce burdens
on non-profit organizations.” In consultation with the
NYSBA’s officers, the Section has now established a new
Not-For-Profit Corporations Committee as a forum for
attorneys who represent these organizations. The Committee’s first Chair, appropriately, is Frederick Attea of
Phillips Lytle in Buffalo, who has long spearheaded the
Section’s efforts to achieve this important reform. These
developments are discussed in more detail in the report
by outgoing Section Chair Jay Hack (see Committee Reports on page 48).
The Section continues its efforts to reform New York’s
Limited Liability Company Law (LLCL). Section 206 of
the law requires a new LLC to publish a notice, within 120
days of its formation, in two general-circulation newspapers (one daily, one weekly) in the county where the LLC
was formed. The notices must run once a week for six
weeks and include extensive information concerning the
LLC and its formation. If the LLC fails to publish the requisite notices, under the law its authority to do business
in New York can be suspended. The cost of publication
varies around the state, but can be as much as $1,600 in
New York County. This archaic and burdensome requirement is obviously a barrier to small business formation in
the State, and has the adverse effect of driving new businesses to form in friendlier states, such as Delaware. But
the handful of newspapers that benefit from the requirement have successfully blocked reform to date.
In this regard, practitioners advising new businesses
in New York may want to consider the effect of In re Empire Equities Capital Corp., a 2010 Southern District bankruptcy case (not reported in the Bankruptcy Reporter, but
available through services such as Lexis and Westlaw).
The Empire case involved a foreign LLC, which is subject to publication requirements under Section 802 of the
LLCL that are substantially identical to those applicable
to New York LLCs under Section 206. The debtor filed in
bankruptcy after making a deposit in escrow under a real
estate option contract it had entered into with the LLC.
The contract provided that the escrow deposit belonged
to the seller, the foreign LLC, if the buyer, the debtor in
bankruptcy, failed to perform. However, it turned out that
the foreign LLC did not fulfill the publication requirement
within 120 days of qualifying to do business in New York,
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as required by the statute. Accordingly, the debtor argued
that the LLC was barred
from recovering for breach of
the option contract and was
not entitled to the security
deposit because, not having published the required
notices, it lacked authority to
enter into the contract in the
first place.
The court rejected the
debtor’s argument, essentially on two grounds. First, while mandating publication of the required notices, Section 802 of the LLCL
also expressly provides that the failure to comply with
the publication requirement “shall not limit or impair
the validity of any contract or act of [the foreign LLC],
or any right or remedy of any other party under or by
virtue of any contract, act or omission of such…limited
liability company.” Thus, the court held that the plain
language of the statute makes clear that the contract may
be enforced, notwithstanding the failure of the LLC to
publish the notices. Note that while the LLC in this case
was foreign, the language of Section 802 is substantially
identical to Section 206 which applies to domestic LLCs.
Second, although the law provides for suspension of the
foreign LLC’s authority to do business, it also expressly
provides that the suspension is terminated when the LLC
files documentation of its substantial compliance with the
publication requirement—in effect, the failure to publish
can be cured after the fact, retroactive to the date the
LLC started doing business. Since the LLC published the
required notices after commencing the litigation, the court
concluded that it was “no harm, no foul.” Again, while
this case involved a foreign LLC, the statute is identical
in all material respects for domestic LLCs, and those New
York state courts that have considered similar arguments
in cases involving New York LLCs have reached the same
conclusion. So while failure to publish the required notice
puts your client LLC in breach of the law, it appears that
all is not lost; at the least, the failure can be remedied after
the fact with no substantive harm resulting.
The ability of criminals to use increasingly sophisticated tools to hack into computer systems and steal
valuable personal data, including credit and debit card
numbers of unsuspecting customers, has come to the
fore as an issue of prime importance for all businesses
and their attorneys. In recent months the large discount
retailer, Target, has itself been the target of a major attack,
compromising the financial security of some 30 million
customers. Other well-publicized attacks have been made
on the Neiman Marcus department store and the Las
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Vegas Sands casino. At the New York State level Governor
Cuomo has made cybersecurity a top priority, while the
bank regulatory authorities have placed it at the top of
their agenda for forthcoming examinations of institutions
under their jurisdiction. The issue is especially compelling
for banks; when the Electronic Funds Transfer Act was
enacted in the 1970s, the banks made a deliberate policy
choice, reflected in the language of the law, to shoulder the responsibility for any losses that were incurred
by consumers and businesses, regardless of fault. The
concern was that the public would not accept and use the
new technology otherwise.
All of which makes this issue’s lead article especially
timely and valuable for New York business lawyers and
their clients. In “Data Breach? The Best First Responder
Is a Law Firm,” Scott Aurnou clearly and cogently
explains the role of attorneys in a data breach situation.
Mr. Aurnou, an attorney and information security consultant based in New York City, notes that while it may seem
natural for a business to call a security or forensics expert
first, the better first call is to the company’s outside law
firm. The reason is that, especially with the likelihood of
litigation looming in the background, promptly interposing the firm’s attorney will establish and maintain privilege. Mr. Aurnou also outlines the role of security consultants, and that of the company’s in-house counsel.
Even when there is no data breach, one’s personal
information may be readily available online. When this
information is voluntarily posted on social media such as
Facebook, it would seem that there should be no ongoing privacy issues. (One thinks of the famous quote from
Scott McNealy of Sun Microsystems a decade or more
ago: “You have no privacy. Get over it!”) But the issue is
not that simple, far from it: increasingly users of social
media are having “poster’s remorse” as they come to
realize the far-reaching ramifications of online information for their careers and personal lives. Are their online
postings there forever, or can the website in question be
compelled to remove it? In short, is there a “right to be
forgotten”?
A recent decision of the European Union’s highest
court found that there was such a right, at least under
the EU’s Data Protection Directive. In “European Court
of Justice Finds ‘Right to Be Forgotten’ and Compels
Google to Remove Links to Lawful Information,” attorneys William Long, Edward McNicholas, Alan Raul, and
Geraldine Scali of Sidley Austin discuss the significance
of this holding and its international ramifications, noting
that it is extraterritorial in application, since it applies to
non-EU businesses that sell to EU consumers. Among
other things, the authors note that the EU decision is
fundamentally at odds with the American approach to
balancing free speech and privacy concerns, since the latter places greater emphasis on free speech with respect to
dissemination of information over the internet.

The collapse of Enron in 2001, followed by the global
financial crisis of 2008, dramatically increased the pressure on public companies and financial institutions to
enhance the independence of their boards of directors
in overseeing the actions of their management, and how
the firm’s officers are compensated. In “Two Reminders
for the Compensation Committee,” Howard Dicker of
Weil, Gotshal & Manges in New York City discusses rules
issued last year by the New York Stock Exchange and the
NASDAQ Stock Market, aimed at assuring that certain
key factors are considered in establishing that an adviser
is truly independent. Mr. Dicker is currently Second ViceChair and Fiscal Officer of the Business Law Section, and
a past chair of its Securities Regulation Committee.
In its landmark 2010 ruling in Morrison v. National
Australia Bank, the Supreme Court abruptly reined in the
expanding application of the securities laws to extraterritorial transactions by the lower federal courts, holding
that, since the securities laws do not expressly apply to
foreign transactions in foreign securities, there is a presumption against their extraterritorial application. As it
must, the Court’s mandate has now filtered down to the
lower federal courts. In “Second Circuit Holds That Morrison Precludes Securities Fraud Claims for Cross-listed
Securities,” Steven Gatti and Steven Nickelsburg, partners in the securities litigation and enforcement group of
Clifford Chance, discuss the recent holding of the Second
Circuit in City of Pontiac Policeman’s and Firemen’s Retirement System v. UBS A.G., in which the court was called
upon to consider whether the ban on extraterritoriality
applies to a foreign security, even if it is cross-listed on
a U.S. exchange, and even if the buy order was placed
in the United States. Messrs. Gatti and Nickelsburg also
discuss the background and significance of the Morrison
case, and the impact of both cases on potential liability
for foreign issuers under the antifraud provisions of the
Securities Exchange Act of 1934.
Although Morrison and its progeny have lightened
the burden for foreign issuers to some extent, access to the
U.S. capital markets for smaller domestic issuers has been
problematical, due to the cost and potential liability of
registering securities offerings. In this regard, the Securities & Exchange Commission (SEC) has proposed some
new rules that offer welcome relief. In “Regulation A:
Easier Access to the U.S. Securities Markets Is Coming,”
Guy Lander of Carter Ledyard & Milburn discusses the
proposed new rules, which would enable U.S. and Canadian companies that are not already SEC-reporting issuers
to issue up to $50 million in securities in the U.S. markets
without the costs and burdens of SEC registration and the
attendant liability. Mr. Lander, a former Chair of the Business Law Section and frequent contributor to the Journal,
notes that while it is currently possible for non-registered
companies to sell limited amounts of securities through a
private placement, the proposed new Regulation A offer-
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ing would enable free transfer of the securities after they
are issued, unlike privately placed securities. The article
clearly outlines the advantages and disadvantages of a
Regulation A offering as compared to a registered offering.
A mainstay of the Journal, and one of its most popular
features, is the comprehensive “Inside the Courts” prepared by the attorneys of Skadden Arps in New York. The
current issue is no exception. Leading off with a review
of the Supreme Court’s decision in Lawson v. FMR LLC,
which held that the “whistleblower” protections of the
Sarbanes-Oxley Act (SOX) apply not just to the employees of a public company, but also to the employees of a
private company that contracts with the public company,
“Inside the Courts” goes on to provide concise summaries of some 25 significant cases in areas of corporate law
ranging from fiduciary duty, to bankruptcy, to securities
litigation. It is required reading for all business practitioners.
Another ongoing feature of the NY Business Law
Journal is its ability to draw upon the work of talented
law students to provide in-depth analysis of new and
cutting-edge developments. A case in point is the eponymous Volcker Rule, named for its original proponent, the
former Federal Reserve Chairman Paul Volcker. Simply
stated, the Rule, enacted by Congress as part of the DoddFrank Wall Street Reform and Consumer Protection Act
of 2010 (“Dodd-Frank”), seeks to prevent deposit-taking
institutions, which benefit from the safety net of FDIC
insurance and access to the Federal Reserve discount
window, from engaging in proprietary (“prop”) trading
and hedge fund management—in effect, preventing them
from risking depositor funds on ostensibly speculative
trading activities in securities and derivatives. Another
aspect of Dodd-Frank aimed at reducing systemic risk in
the financial markets is the so-called Lincoln Amendment,
which forbids these institutions to act as swap dealers, effectively compelling them to “push out” this activity into
an affiliated company that is not under the federal safety
net.
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But as always, the devil is in the details, and the
attempts of the Federal Reserve and other regulatory
authorities to translate these seemingly simple mandates
into specific rules and regulations have proven to be
extraordinarily complex. Among other things, the Federal
Reserve has had to decide where to draw the line between
prop trading and trading on behalf of a client, which is
permitted, and between transactions with a U.S. nexus,
which are covered by the Rule, and those that take place
“wholly outside the United States,” which are not. In
“The Counterintuitive Effects of the Volcker Rule and the
Push-Out Rule,” Richard Jones illustrates how in practice
these two provisions, and the way they have been implemented, can force financial firms to make counterintuitive
choices in the way they conduct their activities. Along the
way Mr. Jones, a candidate for the LLM degree in Financial Services Law at New York Law School, provides a
useful and comprehensive survey of the origins of these
rules and the concerns they were meant to address.
Concluding this issue is the Journal’s ethics guru,
Evan Stewart of Cohen & Gresser in New York City. In
“‘Positively 4th Street’: Lawyers and the ‘Scripting’ of
Witnesses,” Mr. Stewart asks the not-so-rhetorical question: has he been wrong all along in believing what most
lawyers understand to be a bright-line rule, that it is not
ethical to provide a witness with a written script of the
answers you want her to give? Mr. Stewart first reviews
Federal Rule of Evidence 612, which requires that writings given a witness to refresh her memory must be
shared with the other side, even if provided “before testifying.” In his usual lucid and entertaining style, rife with
references to song lyrics and popular culture, he then
discusses the circumstances in which courts will require
production under Rule 612—and how close the “refreshing” document can skate to being a “script” including
answers as well as questions.
David L. Glass
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