HeadNotes
Under the leadership of Section Chair David Oppenheim, since the summer the Business Law Section has
been engaged in medium and long-range strategic planning, aimed at defining the Section’s mission and enhancing its ability to serve the needs of its nearly 3,800 members going forward. As detailed in the Report of the Chair
herein, four primary objectives emerged from the planning effort: 1) advocacy, aimed at promoting New York as
a “business friendly” state; 2) assisting our members to be
more efficient and effective providers of legal services to
their clients; 3) continuing to provide quality and timely
information on business law issues; and 4) enhancing
the governance of the Section to achieve these objectives.
With regard to items 2) and 3), it is gratifying to the editors that our members have identified the Journal as one
of the prime benefits of Section membership. We welcome
your ongoing feedback regarding ways we can make the
Journal more responsive to your needs. We also encourage
our readers to participate in the newly established Section
“Community”—an online forum for timely business law
information, discussed in more detail in the Report of the
Chair.
Advocacy has come to the fore as a prime objective of
the Section also, in response to initiatives at the State and
local level that have the effect, intended or not, of discouraging business formation in the State. As discussed
in the Summer issue, the Section voted to actively oppose
extending the reach of Section 630 of the Business Corporations Law, which makes the ten largest shareholders
of a New York close corporation personally liable to pay
wages of the corporation’s employees, to foreign corporations doing business in the State. The legislature had
earlier extended the law to LLCs as well as corporations.
Now the Section’s Legislative Affairs Committee is working actively with the International Law Section of the
NYSBA to repeal these provisions outright. As discussed
in the Legislative Affairs Committee Report herein, whatever the merits of Section 630 when it was enacted, it is an
anachronism today and has the effect of driving business
out of New York.
Apropos: the simmering hostility to banks, ironically
in the world’s banking capital, had its latest manifestation
earlier this year as New York City Mayor Bill de Blasio
took steps to implement the City’s “Responsible Banking
Act” (“RBA”). The RBA was enacted by the City Council
in 2012, notwithstanding the vociferous opposition of
then-Mayor Michael Bloomberg and his administration,
and over the Mayor’s veto. The RBA ostensibly aimed
at using the City’s power to determine in which banks it
deposits its funds to compel banks to be more “responsible” at the local level, by such measures as increasing
small business loans and restructuring mortgages. In a
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suit brought by the New
York Bankers Association
(“NYBA”), in July a federal
judge overturned the RBA,
agreeing with the NYBA—
and the position taken earlier
by the Bloomberg Administration—that the RBA
exceeds the City’s authority
by attempting to regulate the
banking business, and is preempted by both federal and
State law. In “‘Responsible
Banking’—Or Irresponsible Legislating?” the Journal’s
Editor-in-Chief David Glass discusses the preemption and
other legal issues raised by the RBA. Mr. Glass, a former
general counsel of the NYBA, also relates this legislation
to earlier misguided attempts by the City to regulate the
banking business.
When not attempting to regulate banks, the City
Council has been keeping itself busy enacting new laws
that affect the rights of workers, and the responsibilities
of employers, in the City. In “Recent Employment Laws
Impacting Private Employers in New York City,” attorney
Sharon Parella discusses two such laws: first, the muchanticipated “ban the box” law, which further restricts the
ability of employers to inquire into an applicant’s past
criminal conduct during the hiring process; and second,
the Stop Credit Discrimination in Employment Act, which
generally prohibits employers from requesting or using a
“consumer credit history” in connection with making hiring decisions, or making employment decisions about an
existing employee. Both laws apply to private employers
with as few as four employees. Ms. Parella, founder of the
Parella Firm LLP, focuses on advising businesses on employment law matters. She is a regular contributor to the
Journal and a member of the Journal’s Editorial Advisory
Board. Her timely updates on employment issues have
been highly valued by our readers.
Another regular feature of the Journal that has proven
invaluable to practitioners is “Inside the Courts,” a comprehensive survey by the attorneys of Skadden Arps LLP
of current litigation pertaining to securities and corporate
matters in the federal courts. The current issue contains
the usual clear and concise summaries of a wide range
of current matters, ranging from shareholder derivative suits, to fiduciary duties, to current developments
in Madoff-related litigation. We remain indebted to the
attorneys of Skadden for continuing to generously share
this exceptionally valuable summary with the readers of
the Journal.
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Our next two articles focus on different aspects of the
attorney-client privilege. In “The D.C. Circuit: Wrong and
Wronger!” the Journal’s ethics guru Evan Stewart, in his
usual pull-no-punches style, takes the D.C. Circuit Court
to task for two recent decisions related to the application
of the privilege in the internal investigation context. In
Mr. Stewart’s view, among the Court’s failings were the
conflating of the attorney work product doctrine with the
privilege—a topic he has explored in earlier issues of the
Journal—and misapplying the Supreme Court’s seminal
1981 ruling in U.S. v. Upjohn Co., which dealt with internal
investigations led by company in-house lawyers. But of
perhaps greatest practical significance for practitioners,
Mr. Stewart, a partner at Cohen & Gresser LLP, notes the
many procedural flaws in how the internal investigation
was conducted, which contributed in no small part to the
court’s ostensible confusion. Counsel involved in an internal corporate investigation would do well to heed Mr.
Stewart’s always timely insights.
Another ongoing problem with the attorney-client
privilege is its application to regulatory examinations
in the financial institutions context. In “Can Regulators
Compel Banks to Disclose Privileged Documents?” Clifford Weber reviews the situation where a bank is undergoing a regulatory examination. In its files are memoranda from counsel suggesting that certain practices are not
(yet) in compliance with law. Should the bank turn over
such memoranda to the bank examiners? Must it do so?
Mr. Weber, a partner in the White Plains office of Hinman,
Howard & Kattell, notes that regulators—including, most
recently, the General Counsel of the Federal Reserve—
have taken the position that a regulator has unfettered access to a bank’s records, even those that might otherwise
be privileged. The saving grace is that federal law allows
for selective waiver—i.e., provision of privileged matter
to the regulators does not constitute waiver of the privilege as to third parties. Still, as Mr. Weber notes, there
may be circumstances in which the bank should resist
disclosure.
Since the enactment of the Sarbanes-Oxley Act in
2002, the role of the Board Audit Committee has taken
on increasing importance for public corporations. In
“Considerations for Audit Committee Members,” Samuel
Gunther, an attorney and accountant who has written
previously for the Journal, lays out some practical guidance for individual members of the Audit Committee.
Of paramount importance, the member must assume an
active role in critically reading and reviewing the company’s financial material—it is not sufficient to simply show
up and participate in Committee meetings. Though aimed
primarily at Audit Committee members, Mr. Gunther’s
article also provides an invaluable checklist for attorneys
who may be called upon to advise the members on their

duties, or to advise the company on what to expect and
demand from its Audit Committee.
The Commodity Futures Trading Commission
(“CFTC”) continues to flex its muscles, in the wake of the
dramatic expansion of its mandate under the Dodd-Frank
Wall Street Reform and Consumer Protection Act of 2010.
A recent case in point: the CFTC has recently determined
that “bitcoin” and other so-called virtual currencies are in
effect “commodities” like gold or silver under the Commodity Exchange Act (CEA). As such, the CFTC has asserted jurisdiction over transactions in swaps and futures
over bitcoin. In “Enforcement Risk: The Long Length of
the CFTC’s Reach,” six attorneys at Sidley Austin LLP go
beyond the recent bitcoin ruling to outline the scope of
the CFTC’s jurisdiction more generally. While the CEA ostensibly does not give the CFTC jurisdiction over trading
in physical commodities, but only over trading in derivatives such as swaps and futures against commodities, the
authors note that Dodd-Frank allows the CFTC to assert
jurisdiction over any commodity transaction that involves
manipulation or fraud in interstate commerce, and any
transaction, wherever it may occur, that may have a “direct and significant” connection with U.S. activities. The
authors provide a concise and useful outline of the key
areas of regulatory and enforcement risk for entities that
trade products subject to CFTC jurisdiction.
In “The Flash Crash Case Against Sarao—Will the
CFTC Prevail?” Professors Ronald Filler of New York Law
School, a member of the Journal’s Advisory Board, and
Jerry Markham of Florida International University at Miami, provide a graphic example of the CFTC’s ability to
reach beyond U.S. borders in a case involving manipulation that affects U.S. markets. Earlier this year, the agency
filed a lawsuit against a trader who allegedly contributed
to the so-called “flash crash” of May 6, 2010, in which the
Dow Jones average dropped nearly 1,000 points in a matter of minutes, by “spoofing” orders that he entered from
a home computer in his parents’ home outside London. In
essence, the CFTC asserts that the defendant engaged in
a massive effort, using complex computer algorithms, to
manipulate trading in a particular futures contract against
the Standard & Poor’s 500 stock index. Professors Filler
and Markham provide a cogent and detailed analysis of
what the CFTC will need to demonstrate in order to prove
its charges against the defendant. They conclude that the
suit is, ultimately, an ad hoc approach to regulation that
provides little guidance to traders going forward. Along
the way, the article provides a thorough and useful analysis of the historical development of manipulation theories
under the CEA since its enactment in 1936.
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