
A publication of the Elder Law Section
of the New York State Bar Association

SUMMER 2002 | VOL. 12 | NO. 3

Elder Law Attorney
NYSBA

SNY BA

®

As we head into sum-
mer, and prepare for the
Elder Law Section’s Summer
Meeting, August 7-11 in
Toronto, it is a good time for
reflection on where our pro-
fessional practices have
brought us, and in what
direction the practice of
elder law will go in the
future. Consider, for exam-
ple, the request by the state
of Connecticut for a waiver
from the federal government

to amend its Medicaid rules, and provide that any
transfer of assets would result in a penalty to be
imposed from the date of the Medicaid application,
rather than the date the transfer was made. Such a
waiver would completely alter the way we think and
practice, and with mounting pressure on state bud-
gets, should Connecticut be successful, other states
will be sure to follow. 

In order to chart the course for our Section over
the coming years, the Long-Range Planning Commit-
tee held a retreat in Albany on April 10th and 11th,
attended by nearly all of the Section’s past chairs, cur-
rent officers and other Section leaders. In conducting
the retreat, the facilitator asked us for the Section’s

I am extremely fortu-
nate to begin my year as
Chair with the benefit of
having attended our Sec-
tion’s Long-Range Planning
Retreat in April. It was an
amazing experience for me
to have had the opportunity
to brainstorm with past
chairs, current officers and
chairs of key committees to
develop a Strategic Plan for
our Section. For a part of the
retreat we broke out into dif-
ferent subgroups. My group’s task was to identify
our Section’s strengths and I am happy to report,
though not surprised, that my group had no problem
listing our many strengths even though our Section
has existed for only 12 years. Our newsletter, listserve
and continuing legal education programs are only a
few of the strengths we identified. One of my goals as
Chair is to continue to focus on these successes and to
implement new ideas that emerged during our
retreat.

A draft Strategic Plan has been completed and a
Task Force has been established to implement the
plan. Under the capable direction of Lawrence David-
ow, Mitchell Rabbino, Joan Robert, Kate Madigan and
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strengths and our weaknesses, and then for ways to
address the problems that the Section faces. What
struck me in going through this process was the num-
ber of significant achievements our Section has to its
credit over the past ten years, due in large part to the
leadership of our past chairs. There are significant
challenges which lie ahead, and only through the
active participation of each Section member will we
be able to meet those challenges. 

Following the conclusion of our retreat, a group
led by Lawrence Davidow is fashioning a final report,
which will help us formulate new policies and pro-
grams for the Section. There will be a proposal pre-
sented to the Executive Committee at our Toronto
meeting, which will then be discussed at the general
session. 

Another significant development in elder law
which will be thoroughly discussed at the Toronto
meeting will be the new rules promulgated by Chief
Judge Kaye in response to the findings of the Birn-
baum Commission. Our Section has been very active,
along with the New York State Bar Association, in
providing input on the proposed rule changes. It is
uncertain at this time, however, whether our work
will have a significant impact, and each of us who
practices in the guardianship area will need to
address the new rules when they are announced. The
program in Toronto, chaired by Ira Miller, has
brought together a group of speakers from the bench
and bar who can shed light on the new rules, and
help us educate our membership and formulate our
Section’s policies on guardianship. 

2 NYSBA Elder Law Attorney |  Summer 2002  | Vol. 12 | No. 3

Outgoing Chair’s Message (Continued from page 1)

Our Section is also finalizing the Report of the
Task Force on Long-Term Care Reform, which again
is well-timed in light of current events. One interest-
ing editorial which appeared in The New York Times
several weeks ago was entitled “Trading Health for
Wealth,” and the author crystallized the impact of
current policies in the federal government. With
shrinking tax revenues and expanded spending on
homeland security and other federal programs, the
benefits available to our seniors and persons with
disabilities once provided through Medicare and
Medicaid are dwindling. While the infrastructure of
our health care system deteriorates, and health care
costs escalate at a double-digit pace, tax breaks,
including a repeal of the estate tax, could prove fatal
to providing basic health care coverage in coming
years. Our Task Force will help the Elder Law Section
shape its policy in terms of long-term care, provide
legislative proposals for New York State and assist
each of us in serving our clients’ needs in the health
and long-term care areas. At the time I write this arti-
cle, it is reported that in the Senate, 59 of the 60 votes
needed to repeal the sunset provision in the Presi-
dent’s tax legislation are currently in line, with a vote
that had been pledged to be held by June 28th. 

The past year has seen tumultuous changes, and I
fear that the future will continue to bring us problems
of increasing gravity for our senior and disabled
clients. I hope to see you all in Toronto, and as
always, I strongly encourage you to stay active in the
Elder Law Section.

Louis W. Pierro

Save the Dates!
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Editor’s Message

This is the ninth and final edition of our Elder Law
Attorney that I will have the privilege to edit. I say priv-
ilege because I have had the opportunity to work with
a diverse group of intelligent and dedicated people
who go the extra mile to make a difference in our
practices and in the lives of the persons we serve.
Together we tried to make our newsletter a vital part
of our practices and the envy of the entire New York
State Bar Association. This was not my doing alone.
This was a team effort.

As you sit there in your offices reading this
newsletter, I want you to think about the regular
NEWS columnists that selflessly contribute hour after
hour to this quarterly project. They do it because they
have a passion for what they do. They have made me
look good, but next time you see them, join me in pat-
ting them on the back and telling them “Job Well
Done!” They deserve it. And they deserve their names
mentioned by me one more time as I leave this job.
Here are some of the heroes of our Section:

Judith B. Raskin: New York Case News

Steven H. Stern and
Howard S. Krooks: Legislative News

Vincent J. Russo: Practice News

Ami Longstreet and
Anne Ruffer: Tax News

Stephen J. Silverberg: Technology News

Ellice Fatoullah and
René Reixach: Fair Hearing News 

Ellyn Kravitz and
Ari J. Markenson: Health Care Continuum News

Louis Pierro and
Ed Wilcenski: Regulatory News

Daniel G. Fish: Publication News

Julie Osterhout: Snowbird News

Valerie Bogart: Public Elder Law Attorney News

Ellen Makofsky: Advance Directive News

Ronald Fatoullah
and Stacey Meshnick: Public Policy News

Robert Kruger: Guardianship News

Gerard Wallace: Grandparent Rights News

Michael L. Pfeifer: Capacity News

Steven M. Ratner: National Case News

Sholom Koplovitz: Practical Planning News
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I would also like to
thank, on behalf of the entire
Section, our staff at the New
York State Bar Association,
who do all the real editing
work. After I compile the
materials, they make it look
like the gem it has become 
. . . and always in a timely
manner. Our thanks to Dan
McMahon, Pat Stockli,
Wendy Pike and Lyn Curtis.
They are all professionals and have been a pleasure to
work with.

Moving along now to this edition: It is sometimes
not enough to just be a good lawyer, that is, a good
technician. If we are running our businesses, then we
must also be entrepreneurs and managers. Bringing
clients in the door and managing the practice can be a
full-time job in and of itself. As an aside, anyone
interested in reading a good book about the three per-
sonalities needed to run a business—the technician,
the entrepreneur and the manager—should read The
E-Myth Revisited by Michael Gerber. 

It is with all this in mind that I dedicate this
Summer 2002 edition of the Elder Law Attorney to
PRACTICE MANAGEMENT AND PRACTICE
DEVELOPMENT ISSUES.

The theme is developed with four articles. The
first article was written by one of our past chairs, Vin-
cent Russo, together with one of the past chairs of the
New Jersey State Bar Association Elder Law Section,
Tom Begley, Jr. They have written an excellent article
about, among other things, the right numbers to look
at to understand your practice.

The second article was written by JoAnn Grisolia.
JoAnn is the director of marketing for my elder law
firm. Her article, from the perspective of a marketing
professional, concerns the use of seminars as a mar-
keting tool.

The third article was written by Katherine Heavi-
side, the owner of Long Island’s most prestigious
public relations firm. Her article will describe the
need to bring public relations within your overall
marketing plan.

The fourth article, written by Henry G. Bramwell,
Jr. and Kathy Sullivan, makes the statement that with
more and more lawyers promoting business, it’s vital

(Continued on page 4)



Martin Petroff, the Task Force will initially work on
our short-term goals which will be implemented dur-
ing my year as Chair. I am extremely committed to
the goals, vision and mission of our Section with the
Strategic Plan as our road map. Our goal is to present
the Strategic Plan to our Executive Committee for
review at our summer meeting in Toronto on August
8th, with the ultimate goal of obtaining official
approval of the plan by our Executive Committee at
the Annual Meeting in January in New York City. I
encourage input from all our members, not only the
Executive Committee members. If you would like to
review a copy of the Strategic Plan, please contact
Terry Scheid, our Section’s staff liaison at the New
York State Bar Association, and she will be glad to
send you a copy. You can call Terry at (518) 487-5537
or e-mail her at tscheid@nysba.org.

During my year as Chair-Elect, I had the privilege
of being involved in a variety of critical issues—the
Birnbaum Commission and its report on fiduciary
appointments, the federal litigation challenging the
Department of Social Services’ position with respect
to limited powers of appointment in Medicaid trusts,
the new Principal and Income Act and its effect upon
grantor income-only trusts and long-term care
reform, to name only a few. We will continue with our
efforts concerning these issues and I stand committed
to addressing new issues as they arise this year. 

I encourage all of you to attend the Summer
Meeting at the Four Seasons Hotel in Toronto August
7-11. We have an outstanding program chaired by Ira
Miller entitled “Practical Elder Law.” The program
will focus on a variety of core issues affecting our
clients, the elderly and individuals with disabilities. It
will include an in-depth discussion on the current sta-

tus and future of guardianships with a panel of key
individuals and judges moderated by Howard
Krooks. The city of Toronto has so much to offer and
I encourage you to bring your spouses, significant
others and families to join in the social activities we
have planned. I promise it will be a worthwhile ven-
ture and I hope to see you there. 

I have the pleasure of serving this year with an
outstanding team of officers: Joan Robert, Ira Miller,
Mitch Rabbino and Howard Krooks; our financial
officer, David Pfalzgraf; and our most valuable
resource, our liaison, Terry Scheid. One of our first
challenges will be to seek approval of and begin to
implement our Strategic Plan.

I thank all of our Section members who are
actively involved and strongly encourage others to
become involved. I have already received several let-
ters from members asking to join a committee or to
assist with a project and am thrilled to see such inter-
est. If you would like to join a committee or task
force on an issue or topic of particular interest, please
contact me. I would be happy to help coordinate
your participation. This year we have added vice
chairs to each committee with the hope that more
members will become actively involved. 

As Chair I cannot effectively succeed without
your invaluable involvement. I am energized and
ready for an exciting year and look forward to work-
ing with you. Join a committee, become part of a task
force on an issue of particular interest, participate in
CLE or write an article for our newsletter. There are
so many ways to participate to enrich our Section.

Cora A. Alsante
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that practices are differentiated. Therefore, creating a
recognizable corporate identity is the first step in
such an endeavor.

Besides our THEME section, please also enjoy
this edition’s NEWS section, which contains timely
articles on the many aspects of our elder law prac-
tices. Please also welcome a new column entitled
Practical Planning News by Sholom Koplovitz. In
Sholom‘s usual humorous style, his column will high-

light drafting and other techniques that will improve
our wills and trusts drafting. 

I hope you enjoy reading this edition of our
newsletter. Like all the others during my tenure as
your editor, it was fun to work on. 

Thank you! All my best! Keep smiling!

Lawrence Eric Davidow, CELA

Editor’s Message (Continued from page 3)
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Demystifying the Numbers:
Financial Tools to Keep Your Firm Moving Forward
By Thomas D. Begley, Jr. and Vincent J. Russo

We elder law attorneys
are constantly striving to pro-
vide quality services to our
clients. But as our practices
expand, it is important that
we pay attention to practice
management and develop-
ment as well. If our practices
are to be as successful as they
could be, we need to under-
stand their financial aspects
and focus on a well-thought-
out plan for success. This in
turn requires an understanding of the various reports
and numbers that can lead to successful management
and development of the practice.

Drawing on a combined 30 years as elder law prac-
titioners, we suggest in this article realistic budgetary
and marketing goals for a firm and describe the array of
ratios and other numerical indices available to monitor
a firm’s progress in achieving those objectives. In the
process, we offer guidelines for gauging a firm’s perfor-
mance as the budgetary year unfolds.

The Formula for Success
The overall formula for a firm’s success consists of

establishing goals, designing strategies, and then imple-
menting, monitoring and revising those strategies.

Establishing Goals

Goal-setting should be part of a business plan. The
goals must be in writing and they must be measurable.
Define financial goals for the firm as a whole and by
area of practice. How many files do you intend to open
in the coming year? How many files will there be in
each area of practice? What will be your gross income
for the coming year? How will this break down by area
of practice?

Designing Strategies

Your strategies must be in writing. How will you
market and to whom? How much money will you
spend on marketing? How will you get the work done?
What are your staffing requirements and what equip-
ment will be needed to implement your marketing
plan?

Implementing Strategies

It is not enough to know
what should be done and
how to do it. You actually
have to do it. Take action.
Develop time lines. How and
when will your strategy be
implemented and by whom?
It is important to fix responsi-
bility for individual people to
perform defined tasks. 

Monitoring Strategies

As you begin to implement your plan, you will
notice that some of your strategies work and others do
not. Some will work even better than expected. You
must constantly review the progress you are making
toward achieving your goals and understand which
strategies are working and which are not.

Measuring Success

The three most important tools in measuring suc-
cess are: a budget, a good timekeeping system, and a
good marketing plan, all of which are discussed in
detail below.

Revising Strategies

By monitoring your strategies and tracking your
progress, you will see which strategies need to be aban-
doned and which need to be tweaked. This is a con-
stant process. Always develop timelines. Always fix
responsibility for a particular person to perform each
task.

The Budget
A budget enables a firm to establish goals and

monitor progress in achieving those goals. Budgets
need to be prepared annually, which means that you
will be establishing your goals at least once a year. Bud-
gets will generate an income and expense statement
that will allow you to track your progress toward
achieving your goals on a monthly basis. Fall is the
time to prepare a budget for a calendar year. As a sug-
gestion, you should start the process in September and
complete the budget by November.

Thomas D. Begley, Jr. Vincent J. Russo
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It is absolutely critical that we practice elder law in
a professional manner, but we must also run our prac-
tice as a business. One immediate concern of all practi-
tioners is to accurately assess the cash flow required to
properly operate an elder law practice. By “cash flow”
we mean enough money to run your business when
taking into account revenue received less the payment
of expenses and salary to yourself. There should be suf-
ficient funds to pay you and also maintain enough cash
flow to pay for estimated operating expenses for a pre-
scribed period (such as 60 days).

A budget can be prepared on any type of spread-
sheet (Excel is one). There are also computer software
programs, such as PC Law, that include budgeting in
their accounting systems.

Income

The top portion of the budget consists of the areas
of practice from which you expect to generate income.
Typical categories of revenue sources for an elder law
practice might include Estate Planning, Medicaid Plan-
ning, Health Care Issues, and Guardianship. These are
targets for the year in each area of practice and they rep-
resent your goal for total income for that year.

Expenses

The next portion of your budget is the expense side.
Know what it costs to provide your services (the “KWIC
Principle”). Make a list of all expenditures from your
business, and be as detailed as you believe is necessary.
Typical expense categories might include Employment
and Overhead Costs. The items on the list are your
expense targets for the year. The difference between
your income and your expense is your profit on a cash
basis.

Once completed, the budget can be used as a tool to
measure progress. The column in the budget can be bro-
ken down as follows:

Current Month, Monthly Budget
+/- Month, Current Year to Date, Year to Date Budget
+/- Year to Date

Each month, you should review the income and
expense statement, which is predicated on the annual
budget. This will allow you to see how close you are
coming to reaching your goals, and to adjust strategies
accordingly. 

Ratios

Budgets can reveal a number of important ratios
that will tell you how much various expense categories
are costing you as a percentage of income.

1. Overhead

What is your overhead as a percentage of your
income? First, subtract all partners’ compensation from
your total expenses. This includes salaries, bonuses,
contributions to your retirement plan, and any other
fringe benefits relating to your partners. What is left is
your overhead. Divide this by your gross income to
yield your overhead ratio. Overhead ratios range from
as little as 30 percent of income to as high as 70 percent.
A high overhead ratio is not necessarily a bad thing. It
may indicate an efficient operation with maximum del-
egation to staff. 

Talk to colleagues with practices similar to yours
and see what their overhead ratios are. The overhead
ratio is used to fix fees; once it is known, discounting of
fees stops. Let’s assume a solo practitioner with an
overhead ratio of 70 percent charges $2,000 for an estate
planning package, including wills with A and B trusts,
living wills, powers of attorney, and assistance with
retitling of assets. This means that it costs the attorney
$1,400 to produce the estate planning package before
paying himself or herself. When the practitioner real-
izes this, he or she is much less likely to discount the
fee in order to get the business.

2. Department Revenue

It is helpful to monitor the cash flow of the firm on
a regular basis, and you should be able to monitor by
practice area as well. This way you can better under-
stand how much revenue is required by each practice
area, allowing you to set goals for each department in
the firm.

3. Occupancy Expense

Occupancy expense consists of rent or mortgage
payments, taxes, insurance, utilities, maintenance and
janitorial costs. This figure should be in the range of 5
to 7 percent of gross income. Obviously, the lower the
occupancy expense, the greater the profit.

4. Marketing

A marketing budget should also be developed (dis-
cussed below). The overall budget should include a
total figure for marketing which should be in the range
of 7 percent to 10 percent of gross income. If you are
spending more than 10 percent, you are devoting too
many resources to marketing. Less than 7 percent is
probably too little.

Timekeeping
Even if you do not bill on an hourly basis, your

firm should keep time. Firms that bill on a flat-fee basis
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need to know whether their fees are adequate. Also,
timekeeping is another tool to measure progress. It is
important that you account for the time of associates
and paralegals who bill for their work. From an
accounting standpoint, this will allow you to analyze
how time is being spent by each billable person in your
office—for example, how much time is being spent on
meetings with clients, supervision of staff, drafting of
documents, marketing the firm, etc. Timekeeping also
allows you to monitor and analyze an attorney’s effort
and the amount that can be billed to clients from that
effort.

In addition to recording time, you should compare
the number of hours worked to the number of billable
hours. This will give an indication of the proficiency of
the attorney and the types of matters that the attorney is
working on. It is important to set goals for each billable
person. This will also allow you to project the revenue
that will be coming in for the month based on the bill-
able hours spent by the billable people in your office
(i.e., attorneys and paralegals).

There are many good software programs available
to do timekeeping, including Juris, TimeSlips, and PC
Law. Proprietary software can also be developed.

Report of Hours per Timekeeper per Month

One of the benefits of timekeeping is that it enables
the firm to see how many hours each timekeeper is
working each month. Each timekeeper should be given
a quota. For lawyers, the quota should be approximate-
ly 200 hours a month, including both billable and non-
billable time. For non-attorney timekeepers, the quota
should be approximately 150 to 160 hours a month. For
each timekeeper, a ratio of expectancy between billable
and nonbillable hours should be established. Individu-
als keeping time can quickly see how hard they are
working. Your timekeeping can be broken into billable
and nonbillable hours and into practice type, as well as
categories for practice development and practice man-
agement. Practice management time should be further
subdivided into significant projects such as develop-
ment of business plans, marketing, and so forth, and
unavoidable management such as opening the mail and
brief exchanges with staff. 

It is recommended that everyone (partners, associ-
ates, and administrative personnel) record their time as
they work. This is more likely to happen if individuals
account for all hours, not just those that are billable.

Your inventory is your time, and all attorneys
should budget their use of their inventory, with a mini-

mum of weekly monitoring. Keep a target of billable
hours in mind.

Keep time daily rather than going back and recon-
structing a couple of days or a week at a time, and be
sure the hours recorded correspond with the hours
actually worked. “Real” realization is what goes into
the bank versus what could have gone into the bank.
Improved realization has a profound effect on profits,
going straight to the bottom line.

Timekeeping Ratios 

1. Billable/Nonbillable

As has already been noted, goals for billable/non-
billable time should be established. Attorneys need to
be encouraged to spend time on nonbillable matters
such as practice development and practice manage-
ment. The billable/nonbillable ratio should be approxi-
mately 75 percent billable to 25 percent nonbillable,
although this ratio will vary depending on the attor-
ney’s responsibilities. For example, a ratio of 65 percent
billable to 35 percent nonbillable may be acceptable. If
you spread the practice development/practice manage-
ment functions throughout the firm, no one person will
be saddled with an extraordinary amount of nonbill-
able time. On the other hand, it may be more effective
to have one managing partner in the firm while several
attorneys market the practice. Depending on the firm’s
size, you may want to employ an administrator to over-
see the staff and day-to-day operations.

2. Practice Development

Each attorney should be encouraged to spend 15
percent to 25 percent of his or her time on practice
development. Here, it is important to assess the differ-
ent skills of your attorneys. One attorney may be better
suited to giving presentations while another may be
proficient at writing articles. It is also helpful to educate
your staff on how to promote the law firm. You may
want to consider giving bonuses or rewards to staff
members who generate new clients.

3. Practice Management

Attorneys should be encouraged to spend at least
10 percent of their time on significant practice manage-
ment. These responsibilities could include developing a
business plan, marketing plan, or budget; working on
forms and new projects such as a document assembly
program; or getting involved in other activities of sig-
nificant benefit to the firm. Since these activities do
benefit the firm, they need to be rewarded.
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4. Realization Ratio

This is the ratio between what should be received
and what is actually being received. This ratio should be
analyzed by biller and by practice area. What should be
received can be determined by multiplying the biller’s
hourly rate by the number of billable hours, broken
down by category. As a guideline, if the realization ratio
is less than 90 percent, then something is amiss and
action needs to be taken. Let’s suppose an attorney has
a rate of $200 per hour. Is he or she actually receiving
$200 per hour? Is it more? Is it less? Why the difference?
What does it mean? Are certain categories of practice
losers? 

5. Hourly Billable Rate Received by Practice Area

By flat-fee billing and efficient operation, it is possi-
ble to attain actual receipts that are significantly higher
than the attorney’s hourly rate. It is important to know
which practice areas are the most lucrative and which
are not. For example, an analysis of the numbers should
reveal that Medicaid planning is significantly more
profitable than real estate. Once this analysis has been
done, a firm will direct its marketing effort to those
areas that yield the highest return. There may be certain
practice areas that are actually losing money and should
be abandoned. There may also be a practice area that is
important to you even though it is not lucrative. Under-
standing the economics of each practice area will allow
you to make an informed decision about what areas you
practice in and their economic consequences. This is not
simply a matter of gross dollars, but of gross income
less gross expense. 

6. Hourly Total Rate Received (Billable Plus
Nonbillable)

A properly run law firm needs to spend 25 percent
to 33 percent of its time on nonbillable matters. Practice
development will help the firm attract clients, while
practice management will enable the firm to run effi-
ciently. Both are crucial to success. However, in order to
establish realistic fees, this nonbillable time needs to be
factored in. Divide your total income by the total bill-
able and nonbillable hours to learn your true hourly
rate. This is based on income actually received, not sim-
ply billed.

Tracking Payments

Retainers

Most firms use an engagement letter or retainer
agreement, which usually includes a payment schedule
that can include interest after a set time. Confront the
billing and collection arrangement up front. If rates
change yearly, there should be a written and under-

stood clause about the change; otherwise a new letter
needs to be sent that includes the information.

Set a firm policy on retainers, and make sure you
get them. This ensures accountability to the firm. For
most work, you should insist on a 50 percent initial
retainer, although you may want to ask for 100 percent
of the retainer for smaller cases, such as those under
$1,000. Accept credit cards.

Consider applying the retainer payment against
the last rendered bill, if appropriate. Decide whether
the retainer is refundable based on time expended, or
whether it is part of a fixed fee that allows you to keep
the retainer even if less time is expended on that partic-
ular matter. Give a range of fees in your agreement, if
appropriate. You can always discount the fee above a
certain level.

Receivables

Your accounting program should print out a list of
receivables every month. Wherever possible, billing
should be on something other than a strict hourly basis.
Flat fees or minimum fees subject to an hourly rate are
preferable. Clients like flat fees because they know
what things will cost. Hourly fees reward inefficiency,
while flat fees reward efficiency. In an elder law plan-
ning practice, accounts receivable should be under 30
days. 

If there is an outstanding statement, there should
be a collection program in place to: 1) send out past-
due notices, 2) follow up after so many days (i.e., 30
days) with a telephone call and 3) take steps for collec-
tion through a collection agency or by legal action,
when appropriate. This last step should be implement-
ed only after careful consideration of the pros and cons.
Take fee collection as seriously as getting retainers. You
have already done the work and should be paid for
your services. You will collect less money the longer it
takes you to get paid, so get paid up front and quickly
after the work is done. This will keep receivables to a
minimum. 

Working Capital

Working capital is the amount of cash in the bank
and accounts receivable less accounts payable. Some-
times the definition of working capital includes a credit
line from the bank as part of the operating capital, or
your draw as part of expenses. The amount of working
capital required will depend on your comfort level. A
minimum of one month (perhaps two) of anticipated
cash expenses may be sufficient capital to run your
practice. You may want to establish a line of credit to
allow you the flexibility in borrowing funds to subsi-
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dize the growth of the law firm, although you should
avoid using the line of credit to cover overhead and
salaries.

Monthly Reports 

1. New Matter Report

Your firm should receive a report of the numbers of
files opened by each attorney by practice area. This will
allow you to project how many cases on average need
to be opened to meet your income projections. Over
time you will be able to project the amount of revenue
that will be received per case or practice area.

2. Source of Revenue by Practice Area

The monthly report should include a breakdown of
each type of business in which the firm engages and the
referral sources per type of business. For example, you
should track deposits of the fees collected on a regular
basis (monthly, semimonthly, or weekly). You should
then be able to analyze how revenue is being generated
by each department area of your practice, i.e., Elder and
Estate Planning, Medicaid, Guardianships, Real Estate,
Trust and Estate Administration. This will show you
whether you are making or losing money on a particu-
lar department and to what extent.

3. Source of Business by Type of Referral

Where are your referrals coming from? Are they
coming from CPAs? Financial planners? Medicaid
workers? Hospital discharge planners? Existing clients?
Attorneys? These source categories should be further
broken down into practice types. For Medicaid plan-
ning, you would expect to find more referrals from
other attorneys and from hospital discharge planners.
For estate planning you would expect to find more
referrals from financial planners and CPAs. Track each
individual referral source over the course of a year. Try
to refer back to the source in proportion to the referrals
received.

The Marketing Plan
A marketing plan is a vital part of the strategy for a

firm’s success. Key members of your firm need to estab-
lish measurable marketing goals and a marketing bud-
get. Some marketing efforts will succeed; others will
fail. They all need to be monitored and adjustments
need to be made from time to time.1

The marketing plan is tied to the firm’s income
goals. Elements of the plan include:

• an analysis of the marketplace (legal, elder law)

• an analysis of the firm’s competition

• a list of potential referral sources

• a list of potential audiences for speaking engage-
ments

• collateral materials, such as newsletters and
brochures

• a Web site

• media advertising 

The plan’s broad outline is then filled in by specific
strategies that include timelines and the assignment of
responsibilities to individual persons.

The Marketing Budget

The marketing budget is a line in the firm’s overall
budget, but it should be broken down more specifically
for the marketing department. The budget categories
might include:

• Marketing Director compensation

• Outside marketing consultant

• Newsletter

• Open house 

• Sports and theater tickets

• Client lunches and dinners

• Web site

• Yellow pages

• Donations

• Audiocassettes

• Brochures

• Media

• Trade shows

• Community activities

• Seminars

• Newspaper or mailing list

• Audio-visual

• Facility costs

• Food costs

• Handout packages

• Staff time in overtime



10 NYSBA Elder Law Attorney |  Summer 2002  | Vol. 12 | No. 3

PRACTICE MANAGEMENT/PRACTICE DEVELOPMENT

Associate Marketing Compensation

For a firm to grow, all its members need to be in the
community carrying the firm’s message. To encourage
this, associates should be rewarded for their marketing
efforts. One approach is to give associates from 10 per-
cent to 15 percent of the gross fee of any file they bring
to the firm. If a firm’s overhead is 70 percent and it pays
10 percent to the associate bringing in the business, then
the associate is receiving one-third of the law firm’s
profits over and above the regular compensation paid to
the associate. Another approach is to compensate asso-
ciates as part of their salary or in a bonus program.

Tracking Initial Calls

Different firms have different methods of scheduling
appointments. In some, a secretary schedules appoint-
ments; in others, attorneys do the scheduling. In either
case, a system can be developed to track initial calls that
may lead to client appointments.This report is done on
an individual attorney basis.The number of calls is
tracked as well as the percentage of those calls that ulti-
mately become clients of the firm.This information will
be helpful in guiding your marketing efforts. Also,
prospective clients who do not schedule an appointment
can be marketed further through seminars and printed
materials.

The “TK” Report

Once you have established the number of files
opened by attorney by type, as described above, you
can develop a report to track how many of the files that
are opened actually become clients of the firm. Those
who do not become clients of the firm can be broken
into “no-shows”—individuals who do not keep the
appointment—and “TKs” (tire kickers), who come to
the office for the appointment, but do not engage the
firm. It costs money to open the file. It costs a lot of
money to meet with the individual for an hour and a
half or two hours and not be retained for further work.

With figures in hand on the number of people fail-
ing to keep appointments, you should try to determine
the reason. In our experience, there are three main rea-
sons for “no-shows”: the potential Medicaid client dies;
the potential client is overwhelmed by the intake form;
the potential client is informed of the consultation fee
and given an estimate of actual fees on the telephone
when scheduling an appointment, but lacks the courage
to say then and there that they are not interested.

People who are only concerned with cost do not
make good clients. It is better to give them complete

information, including anticipated costs, at the earliest
possible juncture. If the anticipated costs are too high in
the client’s view, it is better not to even schedule the
appointment. If the appointment is scheduled, it is bet-
ter for such clients not to keep the appointment because
once the potential client comes to the office, the attor-
ney is spending valuable time and does not want to
waste it. Have a follow-up system to call new clients
prior to the meeting to confirm the appointment. If the
new client wants to cancel, then have an attorney speak
to the client to find out why. Sometimes a new client
does not understand the importance of the consulta-
tion. After an explanation by the attorney, the client
may be willing to keep the appointment.

One way to test whether a potential client is a good
prospect is to give the client an investment in the
process. The client who insists on an appointment in
the evening or on Saturday is not making an invest-
ment. If it is not important enough to the client to take
time off from work, he or she is unlikely to proceed.
Similarly, the client who refuses to fill out intake forms
in advance of the appointment is unwilling to make an
investment and is not a good prospect. The potential
client who is unwilling to pay a consultation fee is like-
ly simply shopping for information and unaware that
they have a serious problem that requires top legal
assistance.

Once your firm is retained by the client, you
should do everything you can to make things easy for
the client. However, prior to the firm being retained, lit-
tle barriers like appointments during the business day,
required intake forms, and consultation fees let both
the law firm and the client measure the client’s commit-
ment.

Monitoring Cash Flow
Having a software-based bookkeeping system will

allow you to monitor cash flow. You may want to look
at office cash flow once or twice a week to make sure
you are meeting your goals for the month. If you are
not achieving your targets and are entering the latter
part of the month, you can make a concerted effort to
collect funds through an aggressive accounts receivable
collection program or by taking larger retainers on new
matters.

In addition, preparing a budget in advance of the
year and comparing that budget to actual results great-
ly aids in monitoring cash needs. There is no reason to
let time and money slip away!
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Conclusions: What Do We Do with the
Numbers?

Once you have gathered all the numbers in your
budget, timekeeping system, and marketing report, you
are seriously measuring your progress toward your
goals. You can see what is working and what is not. For
areas that are not working, you may need to revise your
strategies. Such periodic course changes need to be
institutionalized within the firm. Following are some
ways to accomplish these strategy revisions:

Attorney Meetings

At least monthly (some firms meet weekly), an
attorney meeting should be held with all attorneys in
the firm, plus key non-attorneys, such as office man-
agers. For a solo law firm, the meeting can be with an
attorney and his or her key secretary. An agenda needs
to be prepared relating to the firm’s business plan. Min-
utes from the meeting should be kept and these minutes
should assign tasks to individual persons and give
timelines for competition.

Department Meetings

In firms that are departmentalized, each depart-
ment should hold such a meeting at least once a month.
All department personnel and the supervising attorney
should attend. Again, the purpose is to measure
progress toward achieving goals. What strategies are
working and what are not? What needs to be refined?
Minutes need to be taken. Tasks must be assigned to
individual department members and timelines estab-
lished.

Staff Meetings

A staff meeting attended by every member of the
firm should be held at least monthly. Every staff mem-
ber should participate in the meeting by making sug-
gestions for improvement. This is a way to obtain “buy-

in” to firm goals. Staff members will have suggestions
for strategies that never would have occurred to attor-
neys. The more input, the better the product. We are
only as good as our staffs.

Marketing Meetings

A meeting should be held with the marketing
director and key personnel at least on a monthly basis.
The marketing plan should be discussed together with
the strategies that are working and not working and
revisions that need to be made.

Budget Meetings

A budget meeting should be held in early fall of
each year and a meeting with your bookkeeper or
accountant on a periodic basis throughout the year to
review the budget and make adjustments.

Firm Retreat

You may want to consider a retreat for the entire
firm or with key personnel to take a fresh look at the
vision for and value of the firm and to enlist everyone’s
participation in ensuring a successful practice.

Reward the Attorneys and Staff

If you benefit by the efforts of the attorneys and
staff of your firm, then reward them for allowing you
to benefit from their efforts.

By employing the many strategies outlined above,
you can plan, monitor and ensure the success of your
elder law practice.

Endnote
1. For a complete marketing plan, see materials from the National

Academy of Elder Law Attorneys’ Symposium in Las Vegas,
Nevada, November 1997, Marketing to a New Clientele by
Thomas D. Begley, Jr.

Thomas D. Begley, Jr., has committed to practice law in New Jersey since 1962. He is a Fellow of the National
Academy of Elder Law Attorneys and is a Certified Elder Law Attorney. He is past Chair of the Elder Law Section and
the Real Property Probate and Trust Law Section of the New Jersey State Bar Association. He is co-author of Represent-
ing the Elderly Client (Aspen Publishing Co.), co-author of Representing the Elderly or Disabled Client (Warren Gorham
Lamont), author of How to Develop and Manage an Elder Law/Trust and Estates Practice (New Jersey ICLE) and co-
author of Profitable Law Firm Management (New Jersey ICLE).

Vincent J. Russo, J.D., LL.M., CELA, Managing Shareholder of the law firm of Vincent J. Russo & Associates, P.C.
of Westbury/Islandia, New York, has a Masters of Law in Taxation, and is admitted to the New York, Massachusetts
and Florida state bars. He is the co-author of New York Elder Law Practice, published by West Publications. Mr. Russo
is a Founding Member and Past Chair of the Elder Law Section of the New York State Bar Association; a Founding
Member, Fellow and Past President of the National Academy of Elder Law Attorneys (NAELA); and Founder of the
Theresa Alessandra Russo Foundation, which supports children with disabilities.
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Seminar Marketing
By JoAnn S. Grisolia

As part of my quest for law
firm marketing techniques, I
decided to attend a myriad of
seminar presentations to get a feel
for how they are currently being
presented. It was certainly enlight-
ening, as well as educational. 

In recent years, the seminar
has become an acceptable and
effective vehicle for law firms to
promote themselves to a targeted
audience. The attendees are usual-
ly potential clients who have some interest in the topics
being presented. Hopefully, after receiving all the valu-
able information from the seminar, they will act out on
their good intentions. However, all that valuable infor-
mation can become an obstacle if not presented clearly
and succinctly.

Upon arrival, I was presented with various materi-
als: folders, brochures, charts and graphs, question-
naires, and pages of definitions of terms and concepts.
Are these materials functioning as the great promotion-
al tools we’ve designed them to be or are they intimi-
dating to the layman? 

Even though I am thoroughly familiar with the
subject matter (I promote the same topics for my firm),
I found it a bit intimidating. Immediately, I realized
that the materials needed to be made more “user-
friendly.”

Now, when I put together a seminar, I remind
myself of how I felt during those presentations. Our
materials are attractive but limited in number. The lan-
guage of the materials is always written for the layman;
it should be. This type of literature should only answer
some commonly asked questions, shed some light on
the subject and hopefully spark enough curiosity so
that the attendee will follow up with a call requesting a
consult.

The speakers you choose should be energetic,
humorous, enjoyable to listen to and, of course, infor-
mative. Choose the attorney in your firm who has the

appropriate personality: outgo-
ing, personable, approachable,
not necessarily the most knowl-
edgeable one. Get the audience
involved, walk up and down the
aisles, and make eye contact with
anyone who will allow it. This is
a forum. Use it as an opportunity
to begin to establish a client-
lawyer relationship consisting of
trust and confidence. 

If someone feels comfortable
with you and what you are representing, they will be
more likely to approach you. It is not a lecture hall and
the attorney should not function as a professor would.
The speaker should take advantage of this situation; he
or she should establish his or her own credibility as
well as the firm’s. These people are interested in choos-
ing a professional they can count on; convince them
that you and your firm are the one.

Lastly, include a technique which supplies incen-
tive to work with the firm. You don’t want to offer the
free consult, but you do want to motivate them to take
the next step. We came up with a good idea that seems
to be working.

Our firm asks the question: “After listening to
tonight’s presentation, what three planning ideas
would be most appropriate for your personal needs?”
This is printed on the back of the evaluation forms (we
really do welcome the constructive criticisms). When it
gets turned in, we have their name, address and their
three ideas. After six weeks, we mail this form back to
them, in their own handwriting, and remind them of
what they thought they should be acting on. 

Today’s innovative and aggressive law firms
should take advantage of the seminar. Properly used
and marketed, it can be one of the most efficient and
effective methods of reaching an audience that actually
wants to hear what your firm has to say. But remem-
ber, don’t try to prepare them to pass the bar in those
two hours—just get them to like you!

JoAnn S. Grisolia is the Director of Marketing for the Elder Law and Estate Planning firm of Davidow, Davidow,
Siegel & Stern, located in Islandia, New York. For the past eight years Ms. Grisolia has been overseeing the department
of this practice in the areas of advertising, public relations and marketing. She brings an 11-year background combin-
ing New York City agency and brand-identity experience for such products as Gitano, Martini & Rossi, and Random
House publications. Ms. Grisolia has been asked to speak and write for various marketing associations and legal edu-
cation programs. 
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Using PR to Build Your Practice
By Katherine Heaviside

“It’s just not fair,” you
mutter out loud, staring at
your morning newspaper in
disbelief. There, right on the
front of the business section,
is a larger-than-life photo-
graph of one of your com-
petitors. Worse yet, his photo
accompanies a major article
on living wills, and he is
quoted throughout the piece
as an expert on the subject.
To add insult to injury, his practice is so much smaller
than yours that you didn’t even consider him compe-
tition! Now everyone and his grandmother will be
calling this guy. How could this have happened? Feel-
ing your breakfast turn in your stomach, you wonder
how he even knew the article was being written.

Across America, the above scenario is played out
week after week. Fortunately, the flip side is much
more pleasant. The lucky attorney quoted in the arti-
cle is immediately inundated with calls, some from
old friends he hasn’t heard from in 20 years, several
from family members, but a respectable sample from
potential clients looking to use the services of his
firm.

Luck, of course, has nothing to do with it. 

Public relations is a critical part of any practice
development program. In its simplest form, it is a
program to communicate your experience and knowl-
edge to clients, potential clients and referral sources.
You are undoubtedly using some public relations ele-
ments to build your practice now. What is the bigger
challenge is to approach public relations on a consis-
tent and cost-effective basis. 

The first step is to develop some sort of written
plan. It does not need to be elaborate, but you should
write it down. Just like New Year’s resolutions, it is
too easy to let public relations efforts slide when you
are busy and the time spent on billable hours seems
much more appealing. A plan will also help you iden-
tify strategies that are effective, but only require a
minimum of your time. It will also help you make
decisions along the way when you have several
opportunities that could occupy your time. Do you
accept the offer to talk before an association of inde-

pendent accountants or address a high school class
on career day? Having your goal in writing forces
you to confront the choices that you make.

Taking Aim at the Target
In every elder law practice, the most likely

source for new business is referrals from clients,
accountants, insurance professionals, bankers and
others in the financial services area. These are the pri-
mary targets and warrant a targeted public relations
approach. The more difficult target will be all those
potential clients who are not aware of your practice
but could use your services. 

Make a list of those who are currently your refer-
ral sources and those who are potential referral
sources. Building a strong referral network is all
about building relationships beyond the traditional
“thank you” letter. Considering that we all have lim-
ited hours in the day to devote to relationship build-
ing, it is important to maintain these relationships
efficiently and effectively. For example, when a refer-
ral’s name appears in a local paper, tear out the page
and send it with a short note, “Thought you may
want an extra copy for your family or friends.” With
current software, it is easy to make note of every con-
tact with a referral source and track new information.
Is the accountant’s son looking for a job or consider-
ing going to law school? Offer to spend an hour of
your time talking to him. 

For the second group—those people who are in a
position to refer business to you but have not done
so—establishing them as a referral source sometimes
is as easy as taking the direct approach. “I’m putting
some emphasis on practice development and would
be interested in any clients that you feel I could
help.” At one time we represented Bob Cohen, the
matrimonial attorney who has clients such as Ivana

“In every elder law practice, the
most likely source for new business is
referrals from clients, accountants,
insurance professionals, bankers and
others in the financial services area.”
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Trump and Marla Maples. The joke around his office
was that he could go to the deli and come back with a
client. I asked him why he was such an effective rain-
maker. His answer was, “It’s easy. I always ask for the
business.” Sometimes the people who could refer
business to you just need to be asked. Even if their
answer is, “My brother is an elder law attorney,” the
exchange is valuable. You can then eliminate them
from a potential referral list and can put your ener-
gies elsewhere.

The third target—the large number of people out
there who are potential clients or are the adult chil-
dren of potential clients—must be reached by a
broad-based communications program that contains a
healthy dose of publicity. This public relations pro-
gram has the additional advantage of assuring cur-
rent clients and referral sources of the wisdom of their
choice of elder law attorney.

Loading the Ammunition
Generating publicity for your practice starts by

knowing which reporters or television producers
cover law or issues dealing with seniors. Make a list
of the names of everyone you see writing a story
about these issues. Read their articles carefully to
become familiar with what they seem to be most
interested in covering. Then take your list of referral
sources and look at it closely. In addition to the gener-
al weekly and daily newspapers, accountants, insur-
ance professionals and bankers will often have local
association newsletters or magazines. Those periodi-
cals, called “trades,” should also be on your list.

Now FIRE!
Once again, it is about relationships. The

reporters on your lists have many other attorneys
who are also vying for their attention and space in
their paper. The value you can bring to them which
will help establish a relationship is to be helpful in
identifying a potential story. Was there an article in
the paper that covered the death of well-known per-
son whose will is being contested? Is there legislation

pending that will affect the elderly? Did the reporter
write a particularly insightful article on which you
can comment? A well-thought-out letter or e-mail can
help start a relationship with the reporter. 

Sometimes knowing when a story is scheduled to
appear is not as much about looking into a crystal
ball as it is about getting something called an “editor-
ial calendar.” Most business papers of any size have
determined what week in the year they will cover
certain issues. Call the newspapers and ask for them
to send you one. At least six weeks in advance con-
tact the newspaper and ask who is doing an article
on seniors and contact them by phone to offer your
assistance with some concrete suggestions of current
concerns of clients.

The newspapers for your referral groups will
generally allow you to write the article yourself. Be
sure it is well-written and free of any jargon or
legalese. Once the article appears, your job is not
done. Have copies made and mail it to all the people
you have on your mailing list along with a brief
“Thought you may be interested” note from you.

The Small Artillery
While the big story about you and your practice

is the home run of publicity, you can still score with
consistent publicity on awards you have received,
volunteer efforts and speaking engagements. This
information is generally sent to a different depart-
ment in the paper in the form of a press release. Call
and find out how they want the material sent to them
and whether they accept photos. Invest in profession-
al 5-by-7 head-and-shoulders photos of yourself and
include them with the press release if the paper
accepts them.

The press release itself should have all the essen-
tial information contained in the first two or three
clear, easy-to-read sentences. The ensuing para-
graphs elaborate and develop the details in descend-
ing order of importance. This is called the “inverted
pyramid” style, which allows editors to easily short-
en stories without losing the essentials. Be accurate,
objective and brief. One page, double-spaced, is all
anyone needs to tell most stories. Use plain white
paper if you go to a second sheet, again indicating
whom the release is from and that it is “page two.”

At the bottom of each page, except the last one,
type “-more-”. At the end of the release, type “-30-”
or “####”. This is the journalist’s way to say “The
End.”

“Generating publicity for your practice
starts by knowing which reporters or
television producers cover law or
issues dealing with seniors.”
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Be sure to:

• Type in double-space with wide margins.

• End each page with a complete paragraph.

• Keep your entire release less than two pages
long.

• Put your name, address, phone number and
e-mail address in the upper left-hand corner. Be
sure to list a day and night number, if they dif-
fer.

• If there is no reason to delay publication of a
story, put “For Immediate Release” above the
story and to the right. Include your own head-
line, if you like, to get the editor’s attention.

• Keep your writing clean, free of unnecessary
adjectives and to the point.

A sometimes-overlooked public relations tool is
the letter to the editor. Next to the advice columnists,

the letters to the editor section is the most widely
read part of the newspaper. When an article appears
that you can add to, dispute or even agree with, a
well-thought-out letter from you that appears in
print will raise your visibility and add to your credi-
bility. 

Getting the Medal
In addition to publicity, brochures, Web sites, and

speaking engagements are also tools for a strong
public relations program. They all take time, energy
and commitment, but an alternative to doing it all
yourself is to engage a public relations firm or a free-
lancer to help put a public relations program togeth-
er. In any case, it is a big investment, but a good pub-
lic relations program will pay for itself many times
over. And who knows? Next time around your com-
petition may be the one in for a shock when they see
you quoted in that Front Page story.

Katherine Heaviside has a national reputation in the field of marketing communications and public relations. She
is the founder and president of Epoch 5 Marketing, Inc., one of the metropolitan area’s leading mid-sized public rela-
tions firms. Katherine has published articles in national magazines and major daily newspapers, appeared on national
television and radio, and has presented seminars on marketing and public relations throughout the United States. On a
more regional level, she has been selected as one of Long Island’s “Top 50 Women” and “Top 100 Influentials.” 

Under her direction, Epoch 5 was awarded the 1999 Silver Anvil Award, the PR industry’s most coveted award, and
the national Mercury Award, for recognition of excellence in the PR community. Brochures and designs by Epoch 5
have also been singled out for high honors over the years.

Active in both the business and charitable life of Long Island, Katherine currently serves on the boards of several
educational and humanitarian organizations, as well as corporate and business associations, including: Board of Direc-
tors, Long Island’s United Way; Board of Directors, United Way of New York State; and U.S. Congressman’s Citizens
Review Board. Former affiliations include: Suffolk County Small Business Advisory Commission; Chair, Board of
Directors, Huntington Township Chamber of Commerce; Board of Directors, Long Island Partnership; Board of Direc-
tors, Family Service League; Board of Directors, Nassau County Boy Scouts; and Board of Directors; Stony Brook Foun-
dation.

She is the recipient of the 1998 Public Relations Professionals Lifetime Achievement Award, the 1995 Long Island
Distinguished Leadership Award, and the 1994 Small Business Administration’s Women in Business Advocate Award.
Other honors include the United Way Caring Award for Long Island, the Good Deed Award by the Suffolk County
Council, Boy Scouts of America and honoree of The Vanderbilt Museum.



16 NYSBA Elder Law Attorney |  Summer 2002  | Vol. 12 | No. 3

PRACTICE MANAGEMENT/PRACTICE DEVELOPMENT

The Legal Profession and Corporate Identity
By Henry G. Bramwell, Jr. and Kathy Sullivan 

Up until about 25 years ago,
it was considered inappropriate
for lawyers and physicians to
solicit business through advertis-
ing. But during the 1970s, the
U.S. Supreme Court relied on the
strength of the First Amendment
to overturn categorical bans on
lawyers advertising, and
prompted a fresh look at legal
professionals promoting their
practices. 

With more and more lawyers promoting busi-
ness, it’s vital that practices are differentiated. Creat-
ing a recognizable corporate identity is the first step
in such an endeavor. 

What’s in a Name (or a Symbol?) 
What do you envision when you hear the term

“golden arches”? 

If you’re like most American adults, you’ve prob-
ably been inundated with enough imagery and
advertisements to know that the “golden arches” are
a nearly universal symbol made famous by the
restaurant chain McDonald’s. 

But there are millions of other organizations
whose names or corporate symbols are not familiar to
most of us. And yet, regardless of the public’s ability
to recognize corporate symbols or names, many orga-
nizations steadfastly maintain these icons or marks as
part of their corporate identity. Why?

1. Provision of Identity

Like people, organizations have their own charac-
teristics, individual attributes, and philosophies. And
a symbol or a stylized set of text can assert identity,
often reflecting the culture and philosophy of an
organization. It also can help to mold a positive
image for an organization. But the concepts of identi-
ty and image are two very different things. 

Corporate identity is the
symbol or name that represents
the way in which an organiza-
tion desires to be perceived. The
corporate identity gives an orga-
nization the opportunity to cre-
ate an impression or to help
mold opinions.

Corporate image is a percep-
tion that is usually earned. The
public at large may develop a

perception of an organization based on any number
of factors: reputation, personal experience, history,
location and so on. 

2. Make it Memorable 

One of the most basic tenets of success in market-
ing is to make information memorable. For many
people, it’s simpler to recall a symbol than to remem-
ber the name of a corporation or its product. If both
symbolism and a name are utilized, the ability to
recall this information is improved. 

3. Emotional Attachment

There’s a lot of truth behind the maxim, “A pic-
ture’s worth a thousand words.” In general, studies
demonstrate that imagery is received and processed
differently than text. 

For instance, when most people see a word, the
meaning is interpreted through a cognitive process.
However, imagery or stylized type is translated
largely through an emotional process, whereby read-
ers unconsciously attach an emotion to a symbol.
Hence, inclusion of a symbol within a corporate iden-
tity can inject a carefully selected emotional spring-
board for the general public. 

The Corporate Identity System 
The corporate identity is comprised of a system

of visual elements, including logotype or symbol,
color, and typography. These elements work in tan-
dem to deliver a message to the public about your
company. 

In particular, the color chosen conveys specific
information and qualities about a firm. It also facili-
tates perception, recall and awareness. Just as other

“Corporate image is a perception that
is usually earned.”
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elements are explored (symbol and typography), the
color should be explored to determine what tones
best express the objectives of an organization. Differ-
ent colors evoke varying emotions, so experimenta-
tion is crucial before a commitment is made.

In addition, a complete corporate identity must
be useable in a wide variety of sizes and formats: sta-
tionery, brochures, business cards, Web sites, signs,
packaging, advertising, and promotional specialty
items. 

Symbols, Logos and Marks
There are three primary symbol categories, each

of which provide the public with varying degrees of
information about an organization. 

1. Typographic symbols: Utilizing an organiza-
tional name or its initials, the typographic
symbol provides a unique perspective. The
term logotype is used to describe an identity
created using only the company name. Mono-
grams utilize the company’s initials in a free-
form design. A seal, however, is words or ini-
tials designed to fit within a form, such as a
box or a circle. 

2. Abstract symbols: Sometimes a symbol is cre-
ated not to make a direct comment about a
particular organization, but to provide a styl-
ized inference. More often than not, an abstract
symbol will require more promotion than
other, more direct types of symbols. 

3. Descriptive marks: A symbol that provides a
direct reference to a company’s services or
products is called a descriptive mark. For
instance, a bookstore that utilizes the symbol
of an open book in its identity is using a
descriptive mark. 

Determining Corporate Identity
One of the most challenging aspects of determin-

ing a corporate identity is for decision-makers to
assemble a cohesive idea of how a firm is perceived,
and how the firm wants to be perceived. 

There are a number of steps that will help a firm
to narrow its focus on identity:

1. Review the firm’s mission statement and mar-
keting strategies.

2. Talk to people within the company and outside
the company to assess perceptions.

3. Evaluate areas of weaknesses and strengths. 

4. Review competitors’ materials, when possible,
to assess positioning and prevent infringe-
ment.

5. Analyze all of the above and prepare a few
ideas distilled from your responses.

Once a cohesive list of “characteristics” has been
created, the firm is ready to move forward and con-
sult a design firm that specializes in developing cor-
porate identity. 

Selecting a Design Firm
Occasionally an organization will decide to

develop a corporate identity using internal staff and
available resources, such as simple imagery or stan-
dard fonts. This often results in a design that may
either meet the firm’s needs for the short term, or
perhaps not at all. In either case, the design has usu-
ally been created utilizing minimum resources, a fac-
tor which may be evident. 

It’s always a good idea to contact an experienced
design firm to develop some ideas for corporate
identity. Design firms generally differ from standard
advertising agencies in that most agencies don’t
employ design consultants. In addition, since agen-
cies usually have a vested interest in a client’s identi-
ty, an agency may lack objectivity, a necessary part of
effective identity construction. 

Most reputable design firms will be pleased to
show you examples of work performed for other
clients. You can also ask for references so that you
can speak with other clients about their experiences. 

The Process
The task of the designer is more complex than

simply creating some pleasing imagery and text as an
identity. The corporate identity must incorporate the
elements of both attractiveness and functionality. To

“One of the most challenging aspects
of determining a corporate identity
is for decision-makers to assemble
a cohesive idea of how a firm is
perceived, and how the firm wants
to be perceived.”
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accomplish this, the designer must understand an
organization’s history and offer designs that give con-
sideration to future strategies and direction. 

The design process is generally broken down into
several steps:

1. Analysis – The phase during which a designer
gathers information about the client and estab-
lishes objectives. 

2. Design Exploration – The creative phase of an
identity project, whereby a designer begins to
map out potential imagery for use in the final
identity.

3. Design Refinement – Approval of basic design
by client. This phase is divided into levels of
design revision until the preferred look is
achieved. 

4. Implementation – The completed design is
implemented, and any acceptable variations
(reverse designs, use of design with street
address, etc.) are designed and documented
for reference.

Corporate identity should give form to a compa-
ny’s message; it should communicate a sense of pur-
pose and a set of values. Designers use typefaces, col-
ors, symbols and images to transmit these messages
with an ultimate goal of eliciting a favorable
response to that company. 

A law firm’s logo or corporate symbol needs to
have strength and meaning because it may be the
only representation of that firm that the public sees.
But that is not enough; the logo must be consistently
applied across all media to develop recognition and
ultimately increased market share for the firm.

Henry G. Bramwell, Jr. is President of Visionary Graphics & Marketing, a marketing communications firm with
offices on Long Island and in New York City. Visionary works with regional and national companies to enhance their
images through the use of visual forms.

Henry Bramwell’s experience as an identity consultant and designer spans over 20 years. Before establishing
Visionary Graphics & Marketing 12 years ago, Henry was employed as a senior designer at studios on Long Island and
in Manhattan. Although his company employs seven designers, he still prefers to remain active as a designer.

Kathy Sullivan, Vice President of Visionary Graphics & Marketing, has been involved in the marketing communi-
cations industry for more than 15 years. Prior to joining Visionary Graphics & Marketing in 2001, Kathy was employed
at an international medical imaging manufacturing firm as director of marketing communications. In addition, she has
a broad background in copyrighting, public and media relations, and video production. 
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NEW YORK CASE NEWS
By Judith B. Raskin

We actively solicit receipt of New York cases that you would like to see included in the New York Case News article.
Please send your New York cases to Judith B. Raskin, Esq., Raskin & Makofsky, 600 Old Country Road, Suite 444,
Garden City, NY 11530.

Article 81
Petitioner seeks appointment as property manager
for her brother to replace his deceased conservator
appointed under Article 77 of the Mental Hygiene
Law. At issue is whether the appointment should be
made as conservator or as Article 81 guardian and
what procedure should be followed. Petitioner
appointed Article 81 guardian without hearing. In re
Stephen D., Feb. 27, 2002 (Sur. Ct., Bronx Co.).

Stephen resided in a psychiatric facility with the
expectation that his need for property management
would continue for his lifetime. In 1986, a conservator
of his property was appointed pursuant to Article 77
of the Mental Hygiene Law. In 1992, Article 77 and
Article 78 were replaced by Article 81, providing for
the appointment of a guardian in lieu of a conservator
or committee. Article 81 provided more flexibility in
dealing with the complex needs of incapacitated per-
sons. However, the legislative intent in 1992 was not
to vacate orders under Article 77 and so the conserva-
tor continued to serve under Article 77.

Upon the death of the conservator, Stephen’s sis-
ter sought court appointment to replace the conserva-
tor as property manager. All necessary parties were
served and there were no objections to the applica-
tion. Stephen’s needs remained the same as when the
conservator was appointed.

The Surrogate’s Court found that a property
manager would have more flexibility as Article 81
guardian rather than as conservator under Article 77.
The court dispensed with a hearing, appointed the
petitioner as Article 81 guardian and set forth in the
decision the powers granted to the guardian. 

Gifting
Petitioner administrator appealed from a holding
that a lifetime transfer of the decedent’s funds was a
valid gift and not part of his estate. Reversed. In re
Estate of Clouse, (App. Div., 3d Dep’t 2002).

In 1986, Mr. Clouse appointed his daughter as his
attorney in fact. In 1987, his daughter met with the
attorney who prepared the power of attorney. She
wanted to find out how to sell her father’s bonds to

pay for his care and whether
she could be compensated
for services she rendered to
him. She then cashed in the
bonds from her father’s safe
deposit box using his key.
Her husband and Mr.
Clouse’s long-term nurse
witnessed his signature on
the bonds. The nurse con-
firmed that Mr. Clouse told
his daughter to keep any

funds remaining after payment for his care in appre-
ciation of all of the years of service she gave to him.
Just before Mr. Clouse’s death, his daughter removed
the funds remaining from the bond proceeds and
deposited them in her own account.

Mr. Clouse’s son, as the administrator of his
father’s estate, brought an action to compel respon-
dent daughter to return the funds to the estate. She
argued that the transfer to her was a valid lifetime
gift and that the attorney did not discourage her from
her actions. The court held that these were not testa-
mentary funds and that Mr. Clouse intended to make
the gift. The administrator appealed.

The Appellate Division reversed. Respondent did
not meet her burden of establishing that Mr. Clouse
“made an irrevocable present transfer of his owner-
ship of these funds to her during his lifetime such
that he relinquished full dominion and control over
them.”

MHL § 13.29
Petitioner parents and co-guardians of a develop-
mentally disabled son sought permission to create a
device pursuant to MHL § 13.29 which is similar to
a Supplemental Needs Trust. Granted. In re Larson,
190 Misc. 2d 482, 738 N.Y.S.2d 827 (Sur. Ct., Nassau
Co. 2002).

David, under age 65, received SSI and Medicaid
and resided in a residence run by the New York State
Office of Mental Retardation and Developmental Dis-
abilities (OMRDD). In 1995, the court granted an
application to set up a Supplemental Needs Trust to
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receive an inheritance of $25,000 that David received
from his grandmother’s estate. The trust was never
set up.

The petitioners, David’s parents who are also his
co-guardians, then sought to have the funds deposit-
ed with the state to be put into a device that would be
managed pursuant to MHL § 13.29. MHL § 13.29 pro-
vides for state management of funds for patients
when a Supplemental Needs Trust is not feasible. The
Commissioner of OMRDD receives these funds on
behalf of the state and manages them for the benefit
of the patient. He must use the funds “for purposes of
the office of mental retardation and developmental
disabilities, including but not limited to the mainte-
nance, support or benefit of one or more patients in a
facility.” The existence of the device would not affect
David’s entitlement to the government benefits he
was receiving. 

There are only two prior court decisions regard-
ing MHL § 13.29 over its 160-year existence. In one
relevant case, the fund was not established because
the court did not order a gift of the patient’s funds to
the state. The funds remained the patient’s property.
Therefore, this court considered the issue of a gift of
the inheritance to the state. 

The court ordered the gift to the Commissioner
pursuant to MHL § 13.29, basing its authority to do
so on the ability of a 17-A guardian to transfer funds
to a Supplemental Needs Trust by court order and the
doctrine of substituted judgment. The court held that
a reasonable person would elect to make the gift to
the Commissioner to be used for their benefit rather
than have the funds used to pay claims. The Commis-
sioner was ordered to file an annual inventory and
account.
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NATIONAL CASE NEWS
By Steven M. Ratner

This column addresses recent cases in jurisdictions other than New York. Questions or comments regarding this column can be sent
to the author at smr_law@yahoo.com.

Wisconsin Department of Health & Family
Services v. Blumer, 534 U.S. ___ (Feb. 20, 2002)

Summary

In a much-anticipated decision, the U.S. Supreme
Court recently held that the “income first” method of
interpreting the Medicare Catastrophic Coverage Act of
1988 (MCCA or the “Act”) is a permissible interpreta-
tion of the Act. The Court’s decision was predicated on
its interpretation of the plain meaning of the Act and
deference to the states under what it called “cooperative
federalism.”

Discussion of the Case

The Court first addressed the relevant statutes at
issue. The Court noted that MCCA, also known as the
“spousal impoverishment provisions,” was enacted to
protect community spouses from pauperization while
preventing financially secure couples from obtaining
Medicaid. To accomplish these objectives, the Act cre-
ates two allowances—the minimum monthly mainte-
nance needs allowance (MMMNA) and the community
spouse resource allowance (CSRA).

The MMMNA is an amount determined by Con-
gress to be sufficient to support the community spouse.
If the income of the community spouse is less than this
allowance, the community spouse is entitled to a contri-
bution from the institutionalized spouse’s income to
make up the shortfall. This contribution is called the
community spouse monthly income allowance. The
CSRA is the amount of resources that a community
spouse may retain when his or her spouse is institution-
alized and applies for Medicaid.

The dispute in Blumer centered on 42 U.S.C. §
1396r-5(e)(2)(C). This section provides:

If either such spouse establishes that
the community spouse resource
allowance (in relation to the amount of
income generated by such allowance)
is inadequate to raise the community
spouse’s income to the minimum month-
ly maintenance needs allowance, there
shall be substituted, for the communi-
ty spouse resource allowance under
subsection (f)(2) of this section, an
amount adequate to provide such a
minimum monthly maintenance needs
allowance.

In applying this provision,
states apply two different inter-
pretations of the term “com-
munity spouse’s income”—
the “income first” and the
“resource first” method.

Under the income-first
method, “community spouse’s
income” includes not only the
actual income received by the
community spouse, but also
any potential income that can be paid from the institu-
tionalized spouse pursuant to the community spouse
monthly income allowance. Only if the community
spouse’s actual income plus this income allowance are
less than the MMMNA, can the community spouse
obtain an increased CSRA.

Under the resource-first method, the community
spouse monthly income allowance is not considered. If
the community spouse’s actual income is less than the
MMMNA, the CSRA is raised to reserve additional
assets sufficient to generate income to meet the short-
fall.

The Court wrote that the question presented was
“whether the income-first prescription of the Wisconsin
statute, requiring that potential income transfers from
the institutionalized spouse be considered part of the
‘community spouse’s income’ for purposes of deter-
mining whether a higher CSRA is necessary, conflicts
with the MCCA.”

Blumer (the respondent) raised two primary argu-
ments in support of the resource-first method. Respon-
dent first argued that the use of the possessive in the
phrase “community spouse’s income” requires the use
of the resource-first method. In other words, respon-
dent argued that this phrase means what it says—that
only the community spouse’s actual income and not
income attributed from the institutionalized spouse
should be counted. The Court disagreed. The Court
wrote that the use of the possessive is often “indetermi-
nate” and could be interpreted to include the institu-
tionalized spouse’s income.

The respondent’s second argument rested on the
structure of the MCCA. She claimed that the Act makes
a distinction between the rules governing the initial
determination of Medicaid eligibility and those that
apply post-eligibility. This structure, she contended:
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[S]hows that Congress intended the
CSRA enhancement and the CSMIA to
operate at discrete stages: The former
remedies a shortfall in the income pos-
sessed by the community spouse prior
to eligibility, while the latter provides
further relief post-eligibility if the pre-
vious CSRA enhancement proves inad-
equate.

The Court rejected this argument, writing: “Although
that hearing is conducted pre-eligibility, its purpose is to
anticipate the post-eligibility financial situation of the
couple. This procedure seeks to project what the com-
munity spouse’s income will be when the institutional-
ized spouse becomes eligible.”

In support of its conclusion, the Court also wrote
that the Medicaid statute is designed to promote “coop-
erative federalism” between the states and federal gov-
ernment. The Court believed that the income-first
method is a permissible interpretation of the Act.

Author’s Comment

Blumer was a close case. Both Justice Ginsburg’s
majority opinion and the dissent, written by Justice
Stevens, were convincing. The author believes that def-
erence to the states is proper where a Medicaid provi-
sion is susceptible to more than one reasonable interpre-
tation.

Schubert v. Reynolds, 95 Cal. App. 4th 100 (Jan.
10, 2002)

In Schubert v. Reynolds, the California Court of
Appeals recently held that an agent under a power of
attorney may not establish a trust and alter the benefi-
ciaries under the principal’s estate plan unless the agent
is expressly authorized to do so.

Schubert involved a decedent who died in 1997 leav-
ing four children. About two months before he died, the
decedent signed a power of attorney designating his
daughter as his agent. This daughter established an
inter vivos trust one day before the decedent’s death.
This trust provided that the decedent’s residence was to
be left to the daughter for life, with the remainder pass-
ing to the decedent’s grandchildren. This trust had the
effect of bypassing the decedent’s three other children.

The three other children brought suit, claiming that
their sister did not have the power to alter the dece-
dent’s will that left his estate in equal shares to the four
children. The three children relied upon a provision in
the California Probate Code that provides that an agent
under a power of attorney may not change the benefi-
ciaries of the principal’s estate unless expressly autho-

rized in the power. The court agreed holding that when
“the defendant executed a trust providing a life estate
in the decedent’s residence to herself with the remain-
der to the decedent’s grandchildren, she attempted to
change the beneficiary designation” in violation of the
probate code.

Estate of Fuite v. Holst, 242 Mich. App. 499
(Dec. 4, 2001)

In Estate of Fuite v. Holst, the Michigan Court of
Appeals recently held that an attorney retained by a
client to draft a durable power of attorney does not owe
a duty to the client to ensure that a responsible agent is
selected.

The facts of this case were straightforward. In Janu-
ary 1996, the defendant, Richard Holst, an attorney, was
contacted by Mark Hall to provide estate planning ser-
vices for Helen Fuite, a widow in her eighties. There-
after, Holst prepared a will, durable power of attorney,
and two deeds. The will named Hall as sole beneficiary
of Fuite’s estate to the exclusion of Fuite’s relatives. The
power of attorney named Hall as her agent. The two
deeds transferred two parcels of Fuite’s real estate into
joint ownership with Hall.

It was undisputed that Hall abused his powers as
agent under the power of attorney. In April 1996, a con-
servator was appointed for Fuite and the court ordered
the return of the real property to Fuite, set aside the
will, and ordered Hall to pay damages to Fuite.

The conservator then commenced legal proceed-
ings against Holst (the attorney) for legal malpractice.
The conservator claimed that Holst committed malprac-
tice in allowing Fuite to appoint Hall.

The court first noted that it was undisputed that an
attorney-client relationship existed between Fuite and
Holst. The court then rejected plaintiff’s argument that
attorney Holst had a duty to dissuade the principal
from appointing Hall as her agent. The court wrote:

In this case, defendant had a duty to
use reasonable care and skill to draft a
power of attorney that comported with
Fuite’s intentions and legally accom-
plished her objectives. We have failed
to ascertain any authority that would
impose the additional burden of
ensuring that Fuite, the principal, des-
ignated an appropriate agent . . .
Therefore, as a matter of law, defen-
dant did not have a legal duty to pre-
vent Fuite from designating the agent
of her choice and the trial court prop-
erly dismissed the claim.
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FAIR HEARING NEWS
By Ellice Fatoullah and René H. Reixach

We actively solicit receipt of your fair hearing decisions. Please share your experiences with the rest of the Elder Law Sec-
tion and send your fair hearing decisions to either Ellice Fatoullah, Esq., at Fatoullah Associates, Two Park Avenue, New York,
New York 10016 or René Reixach, Esq., at Woods Oviatt Gilman, 700 Crossroads Building, 2 State Street, Rochester, New York
14614. We will publish synopses of as many relevant Fair Hearing decisions as we receive and as is practicable.

In re the Appeal of R.T.

Holding

A Medicaid application
for nursing home benefits
may not be denied because
of an improper transfer of
assets so long as the assets
are returned to the Appli-
cant—even if the return hap-
pens after the date benefits
are requested to start.

Facts

On January 12, 1999, Appellant and his wife
transferred their home to their two adult sons, reserv-
ing a life estate for themselves. The transfer was with-
out consideration, although the two sons took their
remainder interest subject to a mortgage, which at the
time of the transfer was $11,966.66, the amount due
on the original note. The assessed value of the real
property as of July 1, 1998 (the most recent assess-
ment available to the applicant) was $94,800.

On April 3, 1999, the Appellant was admitted to
the Veterans’ Administration Hospital in Bath, New
York, for respite care. He remained there until April
15, 1999, when he entered a skilled nursing facility.

On June 19, 1999, the Appellant died in the skilled
nursing facility.

On July 2, 1999, the Appellant’s two sons deeded
the property back to the Appellant’s spouse.

On August 4, 1999, Appellant’s widow applied
for Medicaid for the Appellant to cover nursing home
costs retroactive only to May 1, 1999; prior costs of
Appellant’s care were covered by the VA and by
Medicare.

The Agency determined to impose a penalty peri-
od; and computed the penalty period as follows:
$94,800 divided by the monthly regional rate for nurs-
ing home care in effect at that time of $5,113 equals 18
months.

By notice dated October 20, 1999, the Agency
advised the Appellant’s widow that it had deter-

mined to deny the Appel-
lant’s application for Medic-
aid for nursing home care
because the Appellant trans-
ferred assets for less than
fair market value.

On December 2, 1999,
Appellant’s widow request-
ed a fair hearing to review
the Agency’s determination.

Applicable Law

Administrative Directive 96 ADM-8, dated
March 29, 1996, at page 23, states in pertinent part:

5. All or part of the assets transferred
for less than FMV have been
returned to the individual.

If all transferred assets are returned
to the individual prior to the MA eli-
gibility determination, no transfer
penalty is imposed. If a portion of
the transferred assets is returned
prior to the MA eligibility determi-
nation, the uncompensated value of
the transfer is reduced by the
amount of assets returned.

If all transferred assets are returned
after the MA eligibility determina-
tion, the existing penalty period is
rescinded and the individual’s eligi-
bility for MA during such period
must be redetermined as though the
assets were never transferred. If a
portion of the transferred assets is
returned after the MA eligibility
determination, the existing penalty
period is recalculated, reducing the
uncompensated value of the trans-
fer(s) by the amount of assets
returned . . .

Discussion

The record establishes that the property at issue
was transferred back to the Appellant’s widow short-
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ly after the Appellant’s death. Although the Agency
contended it had properly imposed a penalty period
because the re-transfer of the property occurred after
the time period of the requested coverage, the
Agency’s contention is without merit. Based upon
Administrative Directive 96 ADM-8, at page 23, the
Agency should have ignored the initial transfer once
it became clear that the property was returned to the
Appellant.

Fair Hearing Decision

The Agency’s decision to deny Appellant’s Med-
icaid application for nursing home benefits because
Appellant transferred assets for less than fair market
value, was not correct and is reversed.

Editor’s Comment

This decision stands for the generally recognized
principal that returned assets will reduce the transfer
of assets penalty period. What is interesting here is
not only that the return happened after the date for
which Medicaid benefits were requested, but also the
decision’s restatement of the rule contained in 96
ADM-8 that even after Medicaid eligibility is deter-
mined, if the assets are returned, the transfer of assets
penalty period will be re-computed. This highlights
New York’s interpretation of 42 U.S.C. § 1396p(c), and
in this author’s opinion the better view, that transfer-
ring too much and applying early is not necessarily a
“trap for the unwary” because assets can always be
returned—even after the initial adverse determina-
tion of eligibility.

The Appellant at this Fair Hearing was represent-
ed by Kathryn Grant Madigan, Esq., of Binghamton,
New York.

In re the Appeal of M.B.

Holding

There is no right to a fair hearing on the question
of whether the Agency’s imposition of a lien on an
applicant’s home was correctly placed.

Facts

The Appellant is in receipt of Medical Assistance.
She is 60 years old and has resided in a skilled nurs-
ing facility since May 3, 2000.

Appellant has an interest in certain real property
located at 132 Zoa Avenue, Johnson City, Broome
County, New York.

On or about December 20, 2001, the Agency filed
a lien in the Broome County Clerk’s Office affecting
the Appellant’s interest in the aforementioned prop-
erty.

On December 10, 2001, the Appellant requested a
fair hearing to review the Agency’s act of filing a lien
against her interest in the Broome County property.

Applicable Law

Social Services Law § 22(1) states in pertinent
part: “Any person described in subdivision three of
this section, or any individual authorized to act on
behalf of any such person, may appeal to the depart-
ment from decisions of social services officials or fail-
ures to make decision upon grounds specified in sub-
division five of this section.”

Social Services Law § 22(5) states in pertinent
part: “Grounds for such appeals shall be specified in
regulations of the department, but shall include at
least the following: . . . (c) Inadequacy in amount or
manner of payment of assistance.”

The Department’s regulations, 18 N.Y.C.R.R. §
358-3.1(f), concerning fair hearings provide in perti-
nent part:

As an applicant or recipient you do
not have the right to a fair hearing in
all situations. For example, you do
not have a right in the following situ-
ations:

(6) a local social services agency has
demanded restitution, in accordance
with the provisions of section 104 or
106-b of the Social Services Law, of
public assistance paid, other than by
a reduction of the public assistance
grant[.]

Discussion

Appellant filed for a fair hearing to review the
agency action of placing a lien on her Broome County
property. However, the decision found that the Com-
missioner has no jurisdiction to review the Agency’s
action. The decision explained that the only conceiv-
able statutory authority for such a review would be
found in Social Services Law § 22(5)(c), quoted above,
regarding the right to a fair hearing on any issue con-
cerning the “amount or manner of payment of med-
ical assistance.” Further, the department’s regulations
made clear that not every action taken by the Agency
gave rise to the right to a fair hearing. The decision
reasoned that the phrase “For example” in 18
N.Y.C.R.R. § 358-3.1(f) should alert the reader that the
listing of circumstances under which a fair hearing
would be denied was not intended to be exhaustive
or exclusive. The decision further reasoned that
issues concerning restitution under Social Services
Law § 104 or 106-b were matters to be litigated direct-
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ly, and therefore by analogy, the placement of a lien
being the first step for such a recovery, was also an
issue to be litigated directly without the right to go to
a fair hearing first. Thus, the decision found that
Appellant had no right to a fair hearing on the issue
of the placement of the lien on her property.

At the hearing, although not reported in the deci-
sion itself, the local Agency contended that Appel-
lant’s home was not the Broome County property at
issue, but rather a nearby trailer. Conversely, Appel-
lant introduced uncontroverted evidence that she
only stayed at the trailer from time to time when she
had disagreements with her mother, who also resided
in the Broome County residence. Appellant also intro-
duced the DSS’s notice of the impending lien itself,
which explicitly acknowledged Appellant’s Broome
County residence as her exempt homestead. Appel-
lant also contended that since she had a sibling who
had an equity interest in the property and has resided
there for a least one year immediately prior to the
date of Appellant’s institutionalization, the lien
would be improperly placed, in light of 18 N.Y.C.R.R.
§ 360-7.11(A)(3)(ii), which forbids the placement of a
lien under such circumstances. The fair hearing deci-
sion, however, sidestepped the facts concerning the
appropriateness of the lien, and ruled as a matter of
law, it lacked jurisdiction to decide the issue.

Fair Hearing Decision

The Commissioner does not have jurisdiction to
review the Agency’s act in filing a lien against the
Appellant’s interest in certain real property.

Editor’s Comment

The decision failed to cite the following addition-
al relevant provisions of law:

1. 42 U.S.C. § 1396p(a)(1)(ii), which provides that
no lien may be placed upon the home of a
Medicaid recipient who is a nursing home resi-
dent “with respect to whom the State deter-
mines, after notice and opportunity for a hear-
ing . . . that [the individual] can not reasonably
be expected to be discharged from the medical
institution and to return home” . . . ; and

2. 18 N.Y.C.R.R. § 358-3.1(0(5), which provides
that there is no right to a fair hearing on the
question of the “amount of any lien taken by a
social service agency.”

The decision also did not reflect the fact that
Appellant received a “Notice of Intent to Impose a
Lien on Real Property” form which stated, “We have
determined that you are an inpatient in a medical
institution who is not reasonably expected to be dis-

charged and return home.” The Notice then listed the
address of the Broome County property at issue, and
stated that, “We intend to impose a lien (a secured
legal claim) on the above listed property for Medical
Assistance paid or to be paid on your behalf.” The
Notice also stated that, “This property is exempt or
disregarded as a resource to determine your Medical
Assistance eligibility since the property is your home
and you have expressed your intent to return to the
home.” Finally, the Notice gave the Appellant the
right to a fair hearing on the issues raised in the
determination if she believed the “action taken is
wrong.” It was on the basis of this Notice that Appel-
lant appealed.

At the hearing, Appellant based her objection to
the proposed Agency action on the fact that she fit
within the “sibling with an equity interest” exception
to the Agency’s right to place a lien on Appellant’s
property.

Apparently, the New York State Office of Tempo-
rary and Disability Assistance found no right to a fair
hearing to contest the placement of a lien on Appel-
lant’s property, presumably because the placement of
a lien on a recipient’s property did not affect the
“amount or manner of payment of assistance.”

As a general rule, if the question does not affect
the ”. . . inadequacy in the amount or manner of pay-
ment of assistance” and is outside the matters delin-
eated at 18 N.Y.C.R.R. § 358-3.1(b), the regulation list-
ing matters from which a fair hearing appeal may be
taken, the affected individual is entitled to bypass the
fair hearing process and go directly to court to
redress a grievance.1

For many reasons, we think the instant fair hear-
ing decision was not correctly decided. First, when
Medicaid benefits are granted and a lien is placed on
an applicant’s property, in essence, the benefits are
being paid on the condition of the lien’s placement.
Therefore, this is a “manner of payment of assis-
tance.” Second, the Notice of Intent to Impose a Lien
specifically allows the individual to appeal if the
individual believes the “. . . agency action is wrong.”
Third, the state regulation specifically carves out of
the fair hearing process the question of “the amount
of the lien,”2 but not the placement of the lien itself.
In light of the express language of the Notice itself,
this negative reference seems to imply that the state
Agency recognizes that the question of the appropri-
ateness of placement of a lien is an appealable issue.

Finally, it is important to note the distinction
between an applicant’s expression of the subjective
intent to return home, which is recognized by the
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department for the purpose of determining
eligibility,3 and the objective “can not reasonably be
expected to return home” standard, which must be
met (absent meeting other statutory exceptions), in
order to avoid having a lien placed on a recipient’s
property, once eligibility is established.4 So long as
the applicant—or the applicant’s power of attorney—
expresses a subjective intent to return home, the prop-
erty will be deemed an exempt homestead—as
opposed to excess resources in the dollar amount of
the property—and assuming no other problems with
the case, the application will be approved. However,
in order to avoid the placement of a lien on the appli-
cant’s property as a condition of the applicant’s eligi-
bility for benefits, the more rigorous objective ”not
reasonably expected to return home” standard must
also be met.

The bottom line here is to transfer property well
before filing an application for Medicaid benefits
whenever possible in order to avoid the potential
placement of a lien on the recipient’s property.

The good news from this fair hearing decision is
that even after the adverse determination, counsel for

the Appellant met with local counsel for the depart-
ment and negotiated the release of the lien in order to
avoid a future Article 78 proceeding.

The Appellant at this fair hearing was represent-
ed by Arlene Sanders, Esq., of Binghamton, New
York.

Copies of the fair hearing decisions analyzed above
may be obtained by visiting the Western New York Law
Center, at www.wnylc.com/fairhearingbank.

Endnotes
1. See, e.g., State of New York v. Mersack, 202 A.D. 2d 899, 609

N.Y.S.2d 418, (3d Dep’t 1994), where the Third Department
affirmed a lower court determination that held there was no
right to a fair hearing on the question of Medicaid’s right to
restitution. However, that general rule does not apply in this
case.

2. 18 N.Y.C.R.R. § 358-3.1(f)(5).

3. See Anna W. v. Bane, 863 F. Supp. 125 (W.D.N.Y. 1973).

4. See 42 U.S.C. § 1396p(a)(1)(ii).
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LEGISLATIVE NEWS
By Howard S. Krooks and Steven H. Stern 

Proposed Legislation
Seeks to Lift the Ban on
Partnership LTCI Plans

As elder law attorneys,
we must be very familiar
with all of the options avail-
able to seniors and their fam-
ilies in paying for the high
cost of long-term care. In
many cases, long-term care
insurance (LTCI) may be the
best option. Growing in popu-
larity, LTCI can be the best way to pay for the costs of
long-term care without spending down one’s life sav-
ings or relying on the Medicaid program. In guiding
seniors and their families through the process of
researching LTCI and purchasing an appropriate poli-
cy, practitioners must be educated not only in the cri-
teria of a good policy, but the various types of policies
that are available. This requires that practitioners be
thoroughly familiar with “partnership” policies.

In the early 1990s, with support from a grant by
the Robert Wood Johnson Foundation, four states—
New York, California, Connecticut and Indiana—ini-
tiated programs to create public-private long-term
care partnerships to provide citizens with options for
long-term care coverage without having to spend
down to Medicaid eligibility. Under the partnership
program, states authorize the sale of approved long-
term care insurance policies that meet certain benefit
requirements. Individuals who purchase approved
policies would receive a guarantee from the state that
should their policy benefits be exhausted, the state
would then cover the cost of their continuing care
through Medicaid. The primary incentive for pur-
chasing partnership policies is asset protection. The
benefits of the program are significant for both
seniors and government: Individuals are encouraged
to take responsibility for their own long-term care
needs rather than relying on a state benefit. It can

avoid forcing middle-class
individuals to spend down
to Medicaid levels, but gives
these same individuals the
knowledge that the govern-
ment will be there if they
need it. This program has
been successful in the goal
of keeping people from
needing to use Medicaid.
Under this program in four
states, there are nearly
66,000 policies in force, and
to date, only 28 policyholders have exhausted their
long-term care insurance benefits and accessed Med-
icaid assistance. 

However, current law prohibits additional states
from including asset protection in any public-private
partnerships they may develop. Other states may set
up the policies, but the beneficiaries receive no asset
protection in the event they exhaust the long-term
care insurance policies. They would be forced to
spend down to Medicaid levels, thereby removing
the key incentive behind the partnership program—
asset protection. Senator Larry Craig (R-NV) has
introduced a bill to amend Title XIX of the Social
Security Act to permit additional states to enter into
long-term care partnerships under the Medicaid pro-
gram in order to promote the use of long-term care
insurance. The proposal, S.2199, is the “Long-Term
Care Insurance Partnership Program Act of 2002,”
and would amend section 1917(b)(1)(C) of the Social
Security Act by effectively striking the provision
which provided a cutoff date of May 1993, after
which no other states could implement their own
partnership programs. If enacted, this proposal could
have a significant effect on LTCI across the nation. 

Push to Restore Provisional Eligibility
In 1996, New York State reversed a long-standing

rule which allowed individuals “provisional” eligi-
bility for Medicaid as they sought to liquidate non-
exempt real property or other nonliquid assets
which, if counted as an available resource, would
render them ineligible. This change has caused con-
siderable pain, anxiety and suffering among cash-
poor Medicaid applicants, including seniors, who are
being denied Medicaid coverage. Previously, New
York permitted provisional eligibility for Medicaid. A
person was provisionally eligible for Medicaid cover-
age under the condition that when the nonliquid
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resource was sold, the proceeds from the sale were
assigned to the social services district or a lien was
imposed against the excess resources. 

The inability of a person to obtain provisional eli-
gibility under Medicaid causes great difficulty. The
problem frequently arises when a person must enter a
nursing home for long-term care and the family home
must be sold to comply with the applicable regula-
tions. If the family home is unmarketable, that person
will be ineligible for Medicaid. In most areas of the
state, a home cannot be sold quickly, causing cash-
poor persons to do without needed health benefits. 

New proposed legislation would once again
allow applicants to be provisionally eligible for bene-
fits while efforts are made to sell excess nonliquid
assets. Specifically, the bill (A.04565) would amend
paragraph (7), subdivision (2), section 366 of the
Social Services Law to permit an applicant for Medic-
aid to provisionally receive benefits until excess
nonliquid assets can be sold. In addition, according to
the bill summary, this measure would restore provi-
sional Medicaid eligibility and also eliminate those

earlier provisions which were considered violative of
federal law.1 This bill creates a rule that will allow
recipients a reasonable time to sell excess property
while they receive benefits. It will ensure that once
the property is sold, the amount received is counted
as income in the month received and as resources
afterward. This would render the individual ineligi-
ble for Medicaid in the month(s) in which he or she
has the funds. The individual would be required to
pay for health care from personal funds during this
period. This change would be most welcome for
seniors and their families, helping to ensure that
needed care is provided and not wrongfully denied
due to nonliquid resources which require time for
disposal.

Endnote
1. The 1996 discontinuation of “conditional” or “provisional”

Medicaid was based on an incorrect interpretation of federal
law. Nothing in the federal regulations precludes New York
from granting provisional Medicaid eligibility, although the
repayment provisions in the old New  York rule did violate
federal policy.
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REGULATORY NEWS

The Lesser-Known Recovery Right:
Medicare Recoupment in Personal Injury Settlements
By Louis W. Pierro and Edward V. Wilcenski

Elder law attorneys are
often called upon by litiga-
tion counsel to assist in the
settlement of personal injury
cases when the plaintiff is
receiving Medicaid and
other government benefits.
In our experience, this phone
call often comes later than
we prefer—usually after a
settlement has been reached
and, on occasion, without
any consideration of govern-
ment benefit eligibility. Indeed, the failure of litigation
counsel to consider government program benefits
and the impact of settlement on such benefits can
result in liability for personal injury attorneys.1 There
is also a New York ethics opinion which suggests that
the failure to consider third-party liens (private or
public) is a breach of an attorney’s ethical
obligations.2

Most elder law practitioners are familiar with the
issue of third-party recovery by the Medicaid pro-
gram out of personal injury proceeds, following the
line of cases decided by the Court of Appeals begin-
ning with Cricchio3 and ending with Gold.4 In short,
those cases solidified the Medicaid program’s right,
through the assignment and subrogation provisions
of federal and state Medicaid law, to recover for past
Medicaid benefits paid as a result of an injury “off the
top” of a personal injury settlement, and before any
proceeds can be transferred to a Supplemental Needs
Trust for the plaintiff’s benefit. And most practition-
ers are also aware that the use of a “First Party” Sup-

plemental Needs Trust (i.e.,
one funded with the assets
of the disabled beneficiary
receiving government bene-
fits) is essential in maintain-
ing future eligibility for the
Medicaid and SSI pro-
grams.5

The more unfamiliar
recovery right is that main-
tained by the Medicare pro-
gram. In cases where a plain-
tiff has Medicare coverage (through the receipt of
social security disability or retirement benefits at the
time of the injury), the Medicare program is entitled
to recover out of the settlement proceeds for
Medicare funds expended on behalf of the injured
beneficiary. Similar to the Medicaid lien, the regula-
tions governing Medicare recoupment provisions are
premised on the principles of assignment and subro-
gation, and must similarly be limited to Medicare
funds paid as a result of the injury giving rise to the
third-party liability.6 Also similar to the Medicaid
program, the Medicare administration (Centers for
Medicare and Medicaid Services, or CMS) has the
right to bring an independent action to recover its
payments.

Attorneys consulted to assist in situations where
a Medicare lien may exist should begin by contacting
the Medicare Secondary Payor (MSP) Claims Investi-
gation Project, PO Box 5041, New York, New York
10274-5021. This office serves as an information clear-
inghouse of sorts, and maintains primary responsibil-
ity for developing information on other potential
sources of insurance or other funding that would be
primary to (i.e., “responsible for”) paying for a par-
ticular good or service that may have otherwise been
billed to Medicare. The office updates the claim, and
then transfers the case to the Medicare intermediary
responsible for processing claims in the region where
the claimant resides. This process is known as “Coor-
dination of Benefits” or COB, and is explained in
more detail, with relevant statutory and regulatory
cross references, on the agency Web site.7 Similar to
the system as it existed before the COB system was
developed in 2001, the intermediary continues to be
responsible for processing Medicare claims, comput-
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ing the lien, and negotiating its satisfaction out of set-
tlement proceeds. In New York, the intermediary is
Empire Medicare Services, PO Box 4751, Syracuse,
New York 13221-4751.

Notice is traditionally provided by a correspon-
dence which provides the plaintiff’s social security
and Medicare numbers, the date of the injury or acci-
dent, and the nature and extent of the injuries
received. Once the case is in the hands of the interme-
diary, it will request information about the settlement,
including costs, expenses and attorney’s fees. The reg-
ulations provide for a reduction in Medicare’s recov-
ery amount in order to recognize the expenses
incurred by the plaintiff that gave rise to the recovery
for the Medicare system.8 It is interesting to note that
the Medicaid program is not as generous, and as a
result, the Medicaid program benefits directly from
the efforts of an injured plaintiff and his or her coun-
sel, without bearing any cost, contribution or offset,
and notwithstanding Medicaid’s independent right to
pursue third parties for recovery in similar cases (in
which case the Medicaid agency would be responsi-
ble for the time, energy and expense associated with
the lawsuit).

Once the relevant information is provided to the
intermediary, it will generate an itemized list of
expenses incurred on behalf of the covered individual
and reflecting a total cost figure. Just like the list of
charges supporting a Medicaid lien, this list should be
reviewed to ensure that the charges are accurate, that
they have not already been paid by another third
party (such as the plaintiff’s primary health insurer),
and that the charges are directly related to the injury
that serves as the source of the recovery. Presuming
the services and charges are correct, the intermediary
will then compute its lien amount, with an offset for
its pro rata share of costs, fees and expenses as previ-
ously listed.

Once all is in order, counsel should then request
that the intermediary prepare a Discharge Agreement
reflecting that all charges have been paid in full and
releasing the plaintiff from any further liability for the
charges covered by the Agreement. This Agreement
is prepared by the intermediary and should be
reviewed for accuracy. Just as with the Medicaid lien,
we recommend that the Medicare recovery amount be
satisfied out of the settlement proceeds prior to the
transfer of any funds to the Supplemental Needs
Trust or, in the case where no trust is being estab-
lished, the injured plaintiff.

One interesting issue concerns the liability on the
part of plaintiff’s counsel for failing to consider the
Medicare program’s interest in third-party settle-
ments. The language of the recoupment statute sug-

gests broad recovery rights against any entity “that
has received payment . . . with respect to the item
or service [that has already been paid for by
Medicare],”9 and includes provisions for double
damages in the event that settlement funds that are
otherwise due to Medicare in accordance with its
recoupment rights are distributed without paying
Medicare its share. This provision, and specifically
the implementing regulations at 42 C.F.R. § 411.24(g),
have been interpreted by some to provide the
Medicare agency with some sort of “super recovery
right,” independently enforceable against the plain-
tiff, the insurance company and the attorney handling
the litigation, if Medicare’s interest is not satisfied
when a case is settled or an award paid.10 However,
in an article written on behalf of the Center for
Medicare Advocacy,11 the author takes the position
that the governing statute and regulations provide
Medicare with a direct right of recovery only in the
case where counsel (or anyone, for that matter) has
liability proceeds in his or her possession, and not
when the funds (including any share that is properly
allocated to reimburse Medicare) have already been
distributed to the plaintiff or to a trust. At that point,
according to the author, Medicare would only have
the right to proceed against the liability insurance
company directly, and it is only the insurance compa-
ny that would be liable for double damages. We tend
to agree with the latter interpretation, but while this
may provide a successful defense to a direct suit by
Medicare, we also believe that addressing Medicare’s
potential recovery right as a standard step in the set-
tlement process is simply good lawyering, as it is the
client who suffers from a disruption in medical cover-
age should the issue become a matter of dispute.
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TAX NEWS

IRS Finally Issues Final Rules on Distributions from Retirement Plans and IRAs
By Stephen J. Silverberg

On April 16th the Inter-
nal Revenue Service
announced final regulations
covering distributions from
deferred compensation and
IRA accounts. These final
regulations were issued
some 27 years after the
enactment of ERISA and
almost 15 years after pro-
posed regulations were
issued in July 1987. In the
interim, the proposed regulations were amended in
1997 and 2001. These final regulations encompass the
changes that were proposed in 1997 and 2001 as well
as suggestions made by attorneys, accountants and
other financial specialists in retirement planning.
These final regulations greatly simplify the process of
determining who is a Designated Beneficiary of an
IRA and how the required minimum distribution
(RMD) is determined.

Life Expectancy
As initially proposed last year, RMDs are deter-

mined by dividing the life expectancy of the account
holder by his life expectancy taken from a standard
IRS table. The identity of the beneficiary no longer
plays a part in the calculation. The regulations also

finally put to bed the concept of joint life calculations
or recalculation of life expectancy. These regulations
also include the new life expectancy tables mandated
by the Economic Growth and Tax Relief Reconcilia-
tion Act of 2001. Accounting for current longevity,
the new tables provide for smaller annual distribu-
tions, thereby allowing distributions to occur over a
longer period than previous tables. 

For example, the divisor for a 70-year-old
increases to 27.4 from 26.2. Thus, the minimum dis-
tribution to a 70-year-old with IRA account balances
(as of the end of the previous year) of $500,000
decreases from $19,083 ($500,000 ÷ 26.2) to $18,248
($500,000 ÷ 27.4) under the new tables. The smaller
distributions in earlier retirement years allow for
larger account balances in later retirement years.
Over the long term the new life expectancy tables can
make a substantial difference in the total distribu-
tions to a family. In the above example, if the account
holder died at age 86 and only withdrew his RMD,
he would receive almost $90,000 more than under the
prior table. If his Designated Beneficiary picked up
payments at his death withdrawing only her RMD,
she would receive $2,000,000 more over her life
expectancy.

The final regulations answer the question of
what happens if the value of the account declines by
the time the RMD is taken and the total account is
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Age Distribution Age Distribution Age Distribution
Period Period Period

70 27.4 86 14.1 102 5.5
71 26.5 87 13.4 103 5.2
72 25.6 88 12.7 104 4.9
73 24.7 89 12.0 105 4.5
74 23.8 90 11.4 106 4.2
75 22.9 91 10.8 107 3.9
76 22.0 92 10.2 108 3.7
77 21.2 93 9.6 109 3.4
78 20.3 94 9.1 110 3.1
79 19.5 95 8.6 111 2.9
80 18.7 96 8.1 112 2.6
81 17.9 97 7.6 113 2.4
82 17.1 98 7.1 114 2.1
83 16.3 99 6.7 115+ 1.9
84 15.5 100 6.3
85 14.8 101 5.9



less than the calculated RMD (a number of those
invested in dot.com companies have seen this phe-
nomenon). In such case, the account holder must
withdraw the entire account, and the 50 percent
excise tax for taking less than the calculated RMD will
not apply.

Beneficiary Rules
The deadline for determining a designated bene-

ficiary is advanced from December 31 to September
30 of the year after a plan participant’s year of death,
allowing more time for determination of the initial
distribution that must be made by the end of that
year. The rules provide a clearer road map for post-
mortem planning by use of disclaimers. The IRS has
made it clear that beneficiaries can be eliminated, but
not added during that period. If the IRA owner has
named beneficiaries that should be eliminated for dis-
tribution planning purposes (e.g., charities, or spouse
to fund estate tax credit shelter trust), that can be
done by either distribution of the entire benefit, divi-
sion into separate accounts, or timely disclaimer. For
example, under the regulations an estate or charity is
deemed to have no life expectancy. Before 2001, if an
account holder died with a charity and a child as his
beneficiaries, the shortest life expectancy (the charity)
had to be used to determine how payments would be
made to the child. Under the final regulations, if the
charity is paid its share before September 30 of the
year following death, the child could use her own life
expectancy to determine her RMD.

Note that the September 30 date for determina-
tion of the designated beneficiary corresponds with
the nine-month period for a qualified disclaimer
under I.R.C. § 2518. That is, there will always be at
least nine months after an IRA owner’s death to make
the disclaimer. However, if the decedent did not take
his RMD in the year of death, one must proceed care-
fully. The remaining RMD is based upon the dece-
dent’s life expectancy but belongs to the beneficiary. If
the beneficiary accepts this distribution they will be
unable to disclaim as they will deemed to have
accepted a benefit.

The new rules specify that a beneficiary who dies
after the IRA owner’s death but before September 30
of the following year is still treated as the designated
beneficiary. (The rules do not answer the question of
whether a disclaimer by the deceased beneficiary’s
estate would be recognized, and, if so, whether it

must be completed by September 30 of the year after
the IRA owner’s death.)

In the event a trust is the Designated Beneficiary,
the deadline for reporting the required documenta-
tion under the regulations is October 31 of the year
following death.

Separate Accounts
The new rules clarify how multiple beneficiaries

can create separate accounts with different beneficia-
ries, thereby allowing each separate account owner to
invest separately and calculate minimum distribu-
tions separately. The separate accounting must allo-
cate post-death gains and losses on a reasonable, pro
rata basis among the accounts before separation.

IRA Trustee Reporting
Prior to the 2001 proposals, there was no report-

ing requirement by an IRA custodian to the IRS. As a
result, compliance with the RMD rules was spotty at
best despite a 50 percent excise tax on under with-
drawals. The 2001 proposals required the IRA custo-
dians to report the amount of all RMDs to the IRS.
The final regulations provide that in 2003, IRA custo-
dians will be required to report the RMD amount to
IRA owners, or to calculate it for the owners on
request, but not report the RMD amount to the IRS.
Starting in 2004, trustees will identify to the IRS each
IRA for which a lifetime minimum distribution is
required for the year. However, these reports will not
be required by the IRS for post-death distributions to
beneficiaries of IRAs. Additionally, the final regula-
tions extend the penalty tax to inherited Roth IRAs.
In the past, since these were income tax-free, the
penalty did not extend to these accounts. 

The final regulations will take effect in 2003. Sig-
nificantly, the rules will apply even with respect to
beneficiaries of individuals who die before 2003.
Thus, for example, these beneficiaries will be able to
reconstruct the applicable distribution period based
on the new life expectancy tables beginning in 2003.
For 2002, taxpayers have the option of using the new
rules, which are favorable in most cases, or using
prior guidance, which may be more favorable in
some cases. In fact, there are transitional rules that
will allow a beneficiary who has begun distribution
under one set of rules to switch to the more favorable
rules contained in the final regulations.
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ADVANCE DIRECTIVE NEWS

Marketing with Advance Directives
By Ellen G. Makofsky

Advance directives are
serious stuff. Death with dig-
nity is a powerful thought
that deserves much exami-
nation and discussion. The
need to explore the issues
involved in advance direc-
tives makes them a good
vehicle for marketing the
elder law attorney. As elder
law attorneys we wear many
hats and juggle many balls.
We dispense legal advice. We are legal scholars keep-
ing abreast of the latest laws, rules, regulations and
directives. We draft documents and supervise their
execution. We litigate and we mediate. We serve as
office administrators, manage our practices and are
responsible for bringing in new business. Elder law is
not a practice built on cultivating repeat business
from a small client base. The successful elder law
practice requires a steady stream of new clients. 

The constant turnover of client base requires us to
think about how to market ourselves as elder law
attorneys within the community. Successful market-
ing techniques lead to growing, vibrant practices. But
how do we do this? What works to market soap to the
housewife, does not work for selling the services of a
law firm. What’s more, most firms concentrating in
elder law do not have budgets sufficient for television
and radio campaigns or a barrage of print ads.

Our knowledge regarding advance directives can
be used to effectively market our firms’ services. Pub-
lic speaking is a powerful tool for introducing your-
self to a client who may have never previously had a
connection to an attorney. Money is money, but in the
end nothing is more important than health and med-
ical issues. For many of our elderly clients, the fear of
pain and suffering is greater than the fear of loss of
life. Our clients are worried about being powerless in
the grip of the machinations of modern medicine,
which sometimes seems to have a mind to move for-
ward regardless of the patient’s wishes. When you
have a compelling topic, audiences will come, and
these audiences are fascinated when you begin to
explain how advance directives work, and distin-
guish between the different types of documents. 

When I speak on advance directives, I often try to
personalize the issues by relating the stories behind

the cases. I tell the story of Nancy Cruzan, a Missouri
resident who suffered a devastating brain injury fol-
lowing an automobile accident. Physicians held no
hope for Ms. Cruzan’s recovery, and she was being
kept alive through artificial nutrition and hydration. I
explain the personal and legal travails of Ms.
Cruzan’s parents, who had to appeal the case up to
the Supreme Court of the United States and then
have it remanded to the lower court in Missouri to
determine whether the facts of the case met Mis-
souri’s standard of clear and convincing evidence so
that the feeding tube could be removed.1 This story
has a real impact on the audience when I tell them
that the only other state in the United States which
requires the stringent “clear and convincing evi-
dence” standard for removing life support is New
York State.2

Another story audiences find interesting con-
cerns New York resident Jean Elbaum, who suffered
a brain hemorrhage which left her in an irreversible,
persistent vegetative state with no hope of recovery.
Although Mrs. Elbaum had made several oral repre-
sentations that she would not want to be kept alive
with no hope of recovery, she had no advance direc-
tive in place. A feeding tube was inserted early on in
her treatment, and it was only after three years of liti-
gation that the court determined Mrs. Elbaum’s dis-
cussions with others regarding artificial nutrition and
hydration constituted clear and convincing evidence
of her wishes and ordered that Mrs. Elbaum’s wishes
must be followed. What makes this case especially
interesting to audiences is that Mrs. Elbaum’s hus-
band refused to pay for the care she received at Grace
Plaza nursing home because, contrary to Mrs.
Elbaum’s expressed oral wishes, the nursing home
refused to remove the feeding tube. The nursing
home bills reached $100,000 and Grace Plaza sued
Mr. Elbaum for payment. The court determined that
because Mrs. Elbaum had no advance directive in
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“Money is money, but in the end
nothing is more important than health
and medical issues. For many of our
elderly clients, the fear of pain and
suffering is greater than the fear of
loss of life.”



place, the nursing home could not have known her
wishes and was therefore required to continue to treat
her. Mr. Elbaum therefore was required to pay for the
treatment provided.3

Changes in current law provide additional oppor-
tunities for the elder law attorney to demonstrate to
the community his or her specialized knowledge and
to increase visibility within the community. Last year
new legislation was enacted that specified that organ
and tissue donation provisions could be included in
Health Care Proxies.4 This provides the perfect occa-
sion to seek audiences who might be interested in this
new development. It is also an opportunity to create
partnering relationships with other organizations
which would benefit from your presentation on the
topic of advance directives and organ donations. For
example, fire departments might be interested in
sponsoring a seminar because they are generally
interested in tissue donations for burn units. Organi-
zations concerned with kidney disease, failures in

eyesight, liver disease and heart disease might also
welcome a seminar about advance directives and
organ donation. 

The places to speak are out there. The value of
presenting yourself as a professional who has exper-
tise to share with the community is enormous. You
can accomplish several worthwhile goals: you pro-
vide a true service to your community while at the
same time potential clients get to meet you and per-
haps engage your services as an elder law attorney.

Endnotes
1. Cruzan, 497 U.S. 261 (1990).

2. In re Eichner (In re Storar), 52 N.Y.2d 363, 438 N.Y.S.2d 266
(1981); In re Westchester County Medical Center On Behalf of
O’Connor, 72 N.Y.2d 517, 534 N.Y.S. 2d 886 (1988).

3. Grace Plaza of Great Neck, Inc. v. Elbaum, 588 N.Y.S.2d 853, 869
(1992).

4. N.Y. Public Health Law § 2982(2). 
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CAPACITY NEWS

A Few More Interesting Cases
By Michael L. Pfeifer

Here are a few cases that contain an interesting
issue concerning capacity.

* * *

In re the Estate of Marie Antoinette, ___
A.D.2d ___, ___ N.Y.S.2d ___ (3d Dep’t 2002)

In a will contest, tried before a jury, the grand-
nieces of decedent alleged that the respondent, a
niece of decedent by marriage, used undue influence
in convincing decedent to change her will. The
change made the respondent the residuary beneficia-
ry of decedent’s will. A prior will gave the grand-
nieces decedent’s entire estate. The jury found that
the respondent had used undue influence to induce
the decedent to change her will, the trial court refused
to admit the will to probate and the Third Depart-
ment affirmed.

However, when the estate later filed a separate
petition asserting that the respondent also used
undue influence to persuade decedent to make her a
joint tenant with rights of survivorship on two invest-
ment accounts, the Surrogate’s Court, with the Surro-
gate acting as the trier of fact, held that undue influ-
ence was not proved. The Third Department
affirmed, reasoning:

It is axiomatic that application of the
doctrine of collateral estoppel “pre-
cludes a party from relitigating in a
subsequent * * * proceeding an issue
clearly raised in a prior * * * proceed-
ing and decided against that party 
* * *, whether or not the * * * causes of
action are the same” (Ryan v. New
York Tel. Co., 62 N.Y.2d 494, 500). In
order to invoke the doctrine, the pro-
ponent must demonstrate that the
precise issue at bar was decided in
the prior proceeding and is decisive
of the present matter (see, e.g.,
Schwartz v. Public Adm’r of County of
Bronx, 24 N.Y.2d 65, 71). That having
been said, it seems self-evident that
the issues involved in the will con-
test, while similar to those involved
here, are sufficiently discrete to pre-
clude invocation of the doctrine. The

inquiries involve
two separate and
distinct transactions
and, more impor-
tantly, involve dif-
ferent participants,
so that if we were to
permit invocation of
the doctrine, respon-
dent would be pre-
cluded from elicit-
ing the testimony of,

among others, Joseph Biondo, the
employee of the investment agency
who personally dealt with decedent
in establishing the accounts in ques-
tion (see, Reed v. Whipple, 140 Mich. 7,
103 N.W. 548: see generally, Annota-
tion, Judgment Denying Validity of Will
Because of Undue Influence, Lack of
Mental Capacity, or the Like, as Res
Judicata as to Validity of Another Will,
Deed, or Other Instrument, 25 ALR2d
657).

With regard to petitioner’s assertion
that the findings of Surrogate’s
Court were against the weight of the
credible evidence, we disagree. Peti-
tioner’s argument in that regard dis-
tills to a challenge of the court’s reso-
lution of credibility issues, which are
entitled to considerable deference on
our part (see, Sawhorse Lbr. & More v.
Perrotta, 279 A.D.2d 733, 734), and
we cannot say that its conclusions
could not have been reached upon
any fair interpretation of the evi-
dence (see, id., at 734).

In my opinion, what makes this case interesting
is that undue influence was found with respect to the
will but not with respect to the joint account form. I
think this case demonstrates what we all know
already: attorneys should never be in the prediction
business. I also wonder whether the fact that the first
matter was tried before a jury and the second before
the Surrogate made a difference.
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In re Rosen, ___ A.D.2d ___, ___ N.Y.S.2d ___
(2d Dep’t 2002)

The decedent’s will was admitted for probate
even though the witnesses, including the supervising
attorney, could not remember the execution of the
will.

The Surrogate’s Court properly
determined that the proponent met
her burden of establishing that the
purported will was duly executed
(see, Matter of Collins, 60 N.Y.2d
466). Although the attesting witness-
es did not recall the execution cere-
mony, they did identify their signa-
tures on the will and affidavit of
execution. Moreover, while the attor-
ney who notarized and signed the
affidavit of execution did not recall
the execution, he was able to identify
his notary stamp and signature on
the affidavit, and there was other evi-
dence tending to establish that he
supervised the execution, giving rise
to the presumption of due execution
(see, Matter of Ziele, 242 A.D.2d 576,
577). The objectants’ general allega-
tions of lack of due execution failed
to raise a triable issue of fact.

The Surrogate’s Court also properly
determined that the proponent met
her burden of establishing that the
testator was competent at the time
the will was executed (see, Matter of
Kumstar, 66 N.Y.2d 691). The affi-
davit of the attesting witnesses, the
dispositions of the will, the inclusion
of the objectants in the will, the testi-
mony from the attesting witnesses
that they would not have signed the
will had they believed the testator
lacked testamentary capacity, and tes-
timony from an acquaintance demon-
strated that the decedent had testa-
mentary capacity at the time of
execution (see, Matter of Kumstar,
supra). In opposition, the objectants’
general allegations of lack of testa-

mentary capacity, which was admit-
tedly conjecture, failed to raise a tri-
able issue of fact.

In re Ruth Levenson, ___ A.D.2d ___, ___
N.Y.S.2d ___ (2d Dep’t 2002)

Regular readers of this column know the heavy
burden of proof required for an objectant to prove
improper execution, lack of testamentary capacity,
fraud and/or undue influence. This case demon-
strates that the court will not hesitate to grant sum-
mary judgment against an objectant who cannot
make a prima facie showing.

The objectants asserted that the will
should not be admitted to probate on
the grounds of improper execution,
lack of testamentary capacity, and
fraud and undue influence. The peti-
tioner moved to dismiss those objec-
tions. By order dated December 1,
2000, the Surrogate directed the
objectants to submit an “affidavit of
merit” in support of their objections,
“supported by evidence and not just
bare conclusory allegations”. The so-
called affidavit of merit submitted by
the objectants contains hearsay, spec-
ulation, and surmise. No allegations
are made with respect to the prepa-
ration or execution of the will. The
objectants allege that the decedent’s
doctor diagnosed her as suffering
from mild Alzheimer’s disease in
1996. However, the doctor is not
identified, and his alleged statements
are inadmissible hearsay.

In view of the complete inadequacy
of the so-called affidavit of merit, the
petitioner’s motion to dismiss the
objections should have been granted
(see, Lesster v. Lesster, 178 App. Div.
438).

* * *

I hope you find above cases helpful to you and
your clients.
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GUARDIANSHIP NEWS

Selected Musings About Medicaid Planning in the Context of Article 81
By Robert Kruger

Introduction
The second half of the

1990s was unkind, judicially,
to Medicaid planning efforts.
The Via Dolorosa of battles
fought and lost, starting
with Gomprecht v. Gomprecht1

(on enhanced MMMNA),
Spellman v. NYCDSS2 (liabili-
ty of the community spouse
for excess CSRA), Cricchio v.
Pennisi,3 Calvanese v. Calvanese4 and Gold v. United
Health Services Hospitals5 (the three horsemen of the
apocalypse on Medicaid liens in the personal injury
context), Golf v. New York State Dept. of Social Services6

(on income first), not to mention, among others that
come quickly to mind, Dionisio v. Westchester County
DSS7 (on waivers of right of election) and others.

Bright spots were few, among them Robbins v. De
Buono8 (on income first). Joining De Buono at the top
of the list were In re Shah9 and John XX,10 cases which
validated Medicaid planning in the court-supervised
context of Article 81.

In re Shah, as aforesaid, involved a successful
request by a community spouse, who was court-
appointed guardian for her husband, to transfer the
institutionalized spouse’s resources to herself. The
institutionalized spouse had been grievously injured
and was the plaintiff . . . along with his wife . . . in a
tort case. The Court of Appeals allowed the transfer
of assets and deferred CSRA questions to the admin-
istrative process.

John XX involved a successful request by a
daughter, who was court-appointed guardian for her
institutionalized father, to transfer assets to his chil-
dren, applying 36-month look-back methodology.

These two decisions resulted in a profound judi-
cial “relaxation” of previous resistance to transfer
applications. In saying this, I do not forget earlier
decisions in Kings County by Judge Sebastian Leone,
In re Klapper11 among them, which first broke the ice
on Medicaid planning in Article 81 cases. These
remarks are not, however, about pride of place.
Rather, they mark the decisions with the greatest
impact in this area.

It is meet at this time to visit the decision in In re
Shah.

I. In re Shah
In re Shah, as aforesaid, involved an application

by a community spouse, a court-appointed Article 81
Guardian for her husband, to transfer her institution-
alized spouse’s assets to herself. The Court of
Appeals, in sweeping language, approved the trans-
fer. The decision of the Court of Appeals speaks for
itself:

Since shortly after Mental Hygiene
Law Article 81 was enacted, various
sources of authority have described
transfers for Medicaid planning as
being within the scope of the article
(see, Matter of John XX., 226 A.D.2d
79, 652 N.Y.S.2d 329, lv denied 89
N.Y.2d 814, 659 N.Y.S.2d 854, 681
N.E.2d 1301; Bailly, Supplementary
Practice Commentaries, McKinney’s
Cons Laws of NY, Book 34A Mental
Hygiene Law § 81.21, 2000 Supp
Pamph, at 84; see also Russo and
Rachlin, New York Elder Law Prac-
tice, § 5.42, at 229). We now confirm
that a guardian spouse is permitted
to effectuate this kind of Medicaid
planning on behalf of an incapacitat-
ed individual pursuant to Mental
Hygiene Law article 81.

* * *

In determining whether to approve a
specific application for a transfer of
assets, the court shall consider sever-
al factors, including: “whether the
donees or beneficiaries of the pro-
posed disposition are the natural
objects of the bounty of the incapaci-
tated person and whether the pro-
posed disposition is consistent with
any known testamentary plan or pat-
tern of gifts” (Mental Hygiene Law §
81.21[d][4]); and “whether the pro-
posed disposition will produce
estate, gift, income or other tax sav-
ings which will significantly benefit
the incapacitated person or his or her
dependents” (Mental Hygiene Law §
81.21[d][5]).
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Considering these factors, a court
may grant the application if satisfied
by clear and convincing evidence
that, among other things, “a compe-
tent, reasonable individual in the
position of the incapacitated person
would be likely to perform the act or
acts under the same circumstances”
(Mental Hygiene Law § 81.21[e][2]).
We agree with the common sense
verity uttered by the Appellate Divi-
sion that the transfer here was prop-
erly authorized because “[t]here can
be no quarreling with the Supreme
Court’s determination that any per-
son in Mr. Shah’s condition would
prefer that the costs of his care be
paid by the State, as opposed to his
family” (Matter of [Kashmira] Shah,
257 A.D.2d 275, 282, 694 N.Y.S.2d 82,
lv granted 94 N.Y.2d 755, 701
N.Y.S.2d 712, 723 N.E.2d 5670).

* * *

The specifically enumerated potential
powers of the New York guardian are
unlimited and certainly not contin-
gent on the particular purpose for the
transfer—the guardian can make
gifts, provide support for dependents
and, simultaneously, apply for gov-
ernment benefits (see, Mental
Hygiene Law § 81.21[a]). The only
“limitation” is that of the doctrine of
substituted judgment—the
guardian’s actions must “take[ ] in
account the personal wishes, prefer-
ences and desires of the [incapacitat-
ed] person” (Mental Hygiene Law §
81.01; see also, Law Revision Com-
mission Comments, McKinney’s
Cons Laws of NY, Book 34A, Mental
Hygiene Law § 81.21, at 376).12

The Court of Appeals, significantly, cites In re John
XX with approval.13 In John XX, the transfers from a
parent to a child triggered periods of ineligibility for
the parent, as in the case presented here. This is clear
from the Third Department’s opinion in John XX:

In June 1995, petitioner made appli-
cation pursuant to Mental Hygiene
Law § 81.21(b) for Supreme Court’s
approval of her outright transfer of
approximately $640,000 of John’s
assets to his adult daughters, respon-

dents Elizabeth M. Rose and Kather-
ine A. Clobridge. The transfers,
intended as a Medicaid and estate
planning device to shield the bulk of
John’s assets from a potential Medic-
aid lien for the cost of nursing facili-
ty services and other medical ser-
vices, were designed to leave John
with approximately $150,000 in
assets. Those assets, together with
John’s annual income from a pension
and Social Security (approximately
($33,000), were allegedly sufficient
for John’s reasonable needs during
the 36-month Medicaid look-
back period (see, 42 U.S.C. §
1396p[c][1][B]), at the conclusion of
which John would rely on Medicaid
for the cost of Medical care in excess
of his income.14

Based upon evidence of permanent and perva-
sive cognitive dysfunction and evidence of a close
relationship between parent and children, and absent
evidence to indicate a contrary intention, the Third
Department upheld the decision of the lower court
approving the transfers. The court referred to the
guardian’s gift-giving power contained in MHL §
81.21(a)(i), as well as the powers granted the
guardian in § 81.21(a)(3) and (a)(10) to release inter-
ests in property and estates. To rule otherwise, the
court held, would have the effect of depriving inca-
pacitated persons of the range of options available to
competent individuals.15

When applying Shah and John XX, one would do
well to review MHL § 81.21 and ensure that the
potential donees are the natural objects of the inca-
pacitated person’s bounty. If the IP has a will, that
should be conclusive on that subject. If not, the
appointment of a family member as guardian sug-
gests the comfort level the court had with the appli-
cant (and the family). This is not an area that DSS is
focused on, and applications to transfer tend to be
unopposed. One would do well, however, to omit no
distributee from the bounty; playing favorites invites
a contest and close scrutiny of relationships in a con-
text where time is money.

II. Statutory Basis of a “Rule of Halves”
Application

Courts, by and large, lack familiarity, much less
intimacy, with the Social Security Act and the Social
Services Law. Counsel will be well advised to set
forth the statutory basis . . . and the mathematical
methodology, for the amount sought to be trans-
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ferred. Remember, the court will need all the help it
can get on these applications . . . spell it out, as I tried
to do below. 

The consequences of a transfer of a portion of the
IP’s resources is governed under federal law by 42
U.S.C. § 1396p(c)(1)(E)(i), which determines the peri-
od of ineligibility generated by a transfer of assets.
The section deals with institutionalized individuals
(those residing in nursing homes basically) and states

With respect to an institutionalized
individual, the number of months of
ineligibility under this subparagraph
for an individual shall be equal to 

(I) the total, cumulative uncom-
pensated value of all assets
transferred by the individual
(or individual’s spouse) on or
after the look-back date speci-
fied in subparagraph (B)(i),
divided by

(II) the average monthly cost to a
private patient of nursing facil-
ity services in the State (or, at
the option of the State, in the
community in which the indi-
vidual is institutionalized) at
the time of application.16

In our prototypical case, the IP is a resident of a
Nassau County long-term residential care facility (a
“nursing home”). He will remain in a nursing home
on a permanent basis.

As of June 30, 2001, the assets of this Guardian-
ship consist of $74,000, less known debts of $1,125, for
an available sum of $72,900. No other assets remain to
be marshaled. The IP’s only income is his monthly
social security of $1,378. The daily cost of the IP’s care
at the home is $355, ($10,650 or $11,005 for a 30- or 31-
day month respectively). The average cost of nursing
home care in Nassau County is a number provided
by New York State Department of Health in the year
2001; that figure is $8,125 per month. These are the
pertinent numbers.

The requested amount of the transfer, $24,375,
generates a three-month period of ineligibility for
Medicaid for the IP (3 x $8,125) for July 1, 2001,
through September 30, 2001.

The funds remaining, after $24,375 is transferred,
is $48,500 supplemented by three months’ social secu-
rity (1,378 x 3) or $4,134, which increases the funds
remaining for the IP’s care to $52,600. The cost of the

IP’s care at the home, which is $355 per day, costs
$32,660 ($355 x 92 days) for the three-month period of
ineligibility. This leaves almost $20,000 excess plus
minimal interest earned on the funds retained. This
realistic excess of $20,000 is adequate for costs of the
final accounting, commissions, fees, a luxury fund
and a burial fund.

Therefore, the transferred amount, if the request
is granted, will not affect the IP’s eligibility for Med-
icaid because the remaining funds are sufficient to
pay for care for the period of ineligibility.

By application of the formula, it is clear, mathe-
matically, that the IP’s Medicaid eligibility will not be
compromised by the transfer of assets and income to
his distributees, thereby permitting such transfer to
be made without harm to him. 

III. Transfer of Assets from Incapacitated
Parent to Disabled Child

In the proceeding which provides the format for
this section, the 39-year-old disabled daughter was
the sole heir and distributee of her mother, who was a
permanent resident of a long-term residential care
facility. The disability of the daughter was both phys-
ical and psychological and was established by the
psychological evaluation of a psychiatrist; the daugh-
ter could not apply for social security disability (for
which she was ineligible, not having worked 40 quar-
ters). The daughter has not worked and never would
work and she is totally unable to work; gainful
employment for her is out of the question for both
physical and psychological reasons.

As such, she fits the definition of a disabled per-
son appearing in 42 U.S.C. § 1382a(3)(A), which states
as follows:

An individual shall be considered to
be disabled for purposes of this sub-
chapter if he is unable to engage in
any substantial gainful activity by
reason of any medically deter-
minable physical or mental impair-
ment . . . which has lasted or can be
expected to last for a continuous
period of not less than twelve
months . . .17

The daughter’s disability is an essential compo-
nent of a request to transfer her mother’s assets and
income to her and of her qualification for a supple-
mental needs trust (SNT). It is the necessary predicate
of both the transfer and the SNT.

A request such as this to transfer assets is gov-
erned by 42 U.S.C. § 1396p(c)(2)(B)(iv), which states
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(2) An individual [mother] shall not
be ineligible for medical assis-
tance for reason of paragraph (1)
to the extent that

(B) the assets

(iv) were transferred to a trust
(including a trust described
in subsection (d)(4) of this
section) established solely
for the benefit of an individ-
ual under 65 years of age
who is disabled (as defined
in section 1382c(a)(3) of this
title.

New York law follows word for word the same
transfer rules laid down by federal law under 42
U.S.C. § 1396p.18

Disability of the beneficiary is the necessary pred-
icate for the creation of an SNT with the assets of the
beneficiary. Such trusts, called “first-party” SNTs, are
governed by 42 U.S.C. § 1396p(d)(4). First-party SNTs
is a subject addressed in greater detail in the next sec-
tion of this article.

It is quite clear that the mother’s Medicaid eligi-
bility will not be compromised by the transfer of her
assets and income to her daughter; these transfers
will cause her no harm. It should be noted, parenthet-
ically, that “assets” is a defined term in 42 U.S.C. §
1396p(e)(1): “The term ‘assets’, with respect to an
individual . . . includes all income and resources of
the individual . . .” Therefore, arguably, assets
includes “all income,” including social security and
pension income19 which the mother receives.

IV. Creation of an SNT
This section addresses the requirements to create

a judicially ordered SNT, the format for which may be
found in EPTL 7-1.12 or In re Morales.20 By way of
background, if the beneficiary’s funds were being
used to create the SNT, it would be characterized
as a “first-party” SNT, governed by 42 U.S.C. §
1396(d)(4)(A) and Social Services Law § 366(2)(b)(2).
Since the mother’s funds are being used, this is char-
acterized as a “third-party” SNT for the benefit of the
daughter, for which EPTL 7-1.12 provides the statuto-
ry structure and Estate of Escher,21 provides the judi-
cial foundation. EPTL 7-1.12 sets forth one form of an
SNT and the Practice Commentaries in McKinney’s
note that the statute “creates a ‘statutory supplemen-
tal needs trust’ of the type that has been permitted
[in] Estate of Escher.”

Escher made clear that a third party could do
with his or her money as he or she chose. If restric-
tions were imposed by the grantor to prohibit trust
funds to replace or supplement government entitle-
ments, those restrictions would be given force.

Until 1993, what a third party, a parent, for exam-
ple, could do to protect a child, the child could not do
for him or herself. With restrictions and limitations
under 42 U.S.C. § 1396p(d)(4)(A), enacted as part of
the Omnibus Budget and Reconciliation Act of 1993
(OBRA ‘93), trusts for disabled persons under the age
of 65 are exempt from the usual Medicaid rules gov-
erning treatment of trusts, transfers of assets and
availability of income and resources.22 No penalty or
period of ineligibility for institutional care is imposed
due to the transfer of assets into the trust.23 The trust
is not considered as available income or resources for
purposes of the beneficiary’s Medicaid eligibility, if
certain conditions are met.

The governing statutes for first-party SNTs are 42
U.S.C. § 1396p(d)(4)(A) and Social Services Law §
366(2)(b)(2).24 They provide that local social services
districts shall not consider as available income or
resources the corpus or income of a trust containing
the assets of a disabled person which meets the fol-
lowing requirements:

• the beneficiary of the trust must be disabled as
defined in 42 U.S.C. § 1382c(a)(3)(A);

• the trust must be established for the benefit of
the disabled person under the age of 65 by a
parent, grandparent, legal guardian, or court of
competent jurisdiction; and

• upon the death of the beneficiary, the state
must receive “all amounts remaining in the
trust up to the total value of all medical assis-
tance paid on behalf of such individual.”

To address these requirements:

A social security disability award or a psychiatric
evaluation is ordinarily sufficient to establish that the
beneficiary is disabled. Proving that the beneficiary is
under the age of 65 should not be difficult. Lastly, the
proposed trust agreement conforms with the new
federal and New York State laws if it explicitly pro-
vides that, upon the death of the beneficiary, the state
that grants Medicaid to the beneficiary will be reim-
bursed from moneys remaining in the trust for the
medical assistance it has provided to him or her dur-
ing his or her lifetime. 

Of course, local DSS will request/require charges
in the language, most of which can be accommodat-
ed without sacrificing principal or principle.

42 NYSBA Elder Law Attorney |  Summer 2002  | Vol. 12 | No. 3



Conclusion
This article is not intended to be exhaustive.

Rather, it was designed to point the reader in helpful
directions. Other variants of Medicaid planning in
guardianships will follow in a subsequent article.

I invite letters and comments from the bar and
the judiciary. I can be reached at 225 Broadway, Suite
4200, New York, NY 10007, phone number (212) 732-
5556, fax (212) 608-3785 and e-mail address:
RobertKruger@aol.com.
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PUBLIC POLICY NEWS

Connecticut’s Proposed Demonstration Project Seeks to Change
Medicaid Eligibility Rules
By Ronald A. Fatoullah and Stacey Meshnick

Under the guise of a pro-
posed “demonstration pro-
ject” utilizing Section 1115 of
the Social Security Act, the
state of Connecticut seeks to
circumvent existing federal
Medicaid eligibility laws.
Connecticut proposes to
change a fundamental aspect
of Medicaid eligibility law—
calculation of penalty peri-
ods. Currently, Connecticut’s
Medicaid law provides that a penalty period will run
from the date an asset is gifted. As part of its propos-
al, Connecticut wants the penalty to commence when
an applicant applies for Medicaid nursing home ben-
efits. Connecticut’s recent moves to skirt the existing
federal law can only be seen as lacking compassion,
especially for its residents of more modest means.

In order to reduce the cost of the Medicaid pro-
gram, the federal government established rules limit-
ing Medicaid eligibility based on asset transfers made
by an applicant. Medicaid will review an applicant’s
financial transactions for a period of 36 months (60
months in the case of certain trusts), also known as
the “look-back period.” If the applicant (or appli-
cant’s spouse) transfers assets for less than fair mar-
ket value, i.e., makes gifts, within the look-back, a
period of ineligibility commonly referred to as the
“penalty period” will be imposed upon the applicant.
The penalty period is calculated by dividing the
amount transferred by the average monthly cost of
nursing home care in the region. See the Omnibus
Budget Reconciliation Act of 1993 (OBRA 1993),
which affects transfers made after August 10, 1993.
OBRA 1993 also revised the rules governing the calcu-
lation of penalty periods. 

In New York penalty periods currently begin the
month following a transfer of assets. For example, if an
applicant transfers assets any time in the month of
May, the penalty period will begin on June 1. Con-
necticut law, however, imposes a penalty period
beginning on the first of the month in which the trans-
fer occurs. Thus, if a transfer of assets occurs in May,
the penalty period begins on May 1.

In an effort to preempt Medicaid planning, Con-
necticut Department of Social Services (CDS) is

attempting to change the date on which the penalty
period will commence. However, because Connecti-
cut’s proposed rules are not consistent with current
federal law, it must obtain a waiver pursuant to Title
XIX of the Social Security Act. Section 1115(a)(1) of
the Social Security Act permits the Secretary of the
Department of Health and Human Services to waive
compliance with state Medicaid plan requirements,
as specified in Section 1902 of the Social Security Act. 

If approved, this five-year “demonstration pro-
ject,” scheduled to begin on October 1, 2002, will
compel Connecticut applicants to use resources to
pay for long-term care. The CDS holds the position
that such a demonstration project will encourage
“personal responsibility . . . while also realizing sub-
stantial savings to the Medicaid program.” In its
draft proposal of December 19, 2001, CDS indicates
that the objective of the demonstration project is to
“discourage large transfers of wealth” that are made
in order to qualify for Medicaid.

If Connecticut were to obtain a waiver of compli-
ance with 42 U.S.C. §§ 1396p(c)(4) and 1396(c)(1)(D),
the penalty period would begin on the date the appli-
cant is otherwise Medicaid-eligible. In its proposal,
CDS indicates that allowing a penalty period to
expire prior to the application for Medicaid “contra-
venes the intent” of the imposition of a penalty peri-
od.

Connecticut would also increase the look-back
period to 60 months for non-exempt transfers of real
property, expanding the current limitation of 36
months found in 42 U.S.C. § 1396p(c)(1)(B)(i). In its
Response to Public Comments (RPC), CDS asserts
that precedent exists for using different look-back
periods for different transfers, citing the 60-month
look-back for certain trusts. CDS fails to recognize
that federal law changed the look-back period for
trusts in 1993.

Of major concern to New York elder law attor-
neys is that Connecticut intends to use this demon-
stration project as a model for other states. CDS
intends to provide the results of the project to CMS in
order for the federal government to “re-evaluate the
transfer of asset rules . . . and effectuate the necessary
policy changes to discourage estate planning to cir-
cumvent these rules.” CDS rationalizes that imposing
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limitations on transfers of assets would “alleviate the
applicant’s burden of documenting and substantiat-
ing every financial transaction during the look-back
period.” 

In addition to changing the penalty calculations,
Connecticut also proposes a set of threshold levels
with a waiver of section 1396p(c)(1)(E)(i) and (ii). If
transfers were made less than one year prior to a
Medicaid application, the threshold is $0—therefore,
all transfers would incur penalties; if the transfers
were made between one and two years prior to the
application, the amount is $2,500—therefore, only
transfers greater than $2,500 will incur penalties; and
the threshold of $5,000 for transfers made between
two and five years prior to application. 

To illustrate, consider the following example
using Connecticut’s regional rate of $6,779. If an
applicant has three withdrawals of $400 each, made
18 months before application, no penalty would be
assessed because they do not exceed the $2,500 level.
However, if an individual makes a withdrawal of
only $1,100 six months prior to application, a 5-day
penalty ($1,100 ÷ $6,779 = .16 month) would be
imposed because the amount is within the threshold
($0). In its proposal, CDS asserts that the threshold
levels eliminate the burden on applicants of explain-
ing “relatively modest transactions.” In the RPC, CDS
asserts that the use of the thresholds will result in less
investigation of transfers and fewer hearings and
undue hardship requests, simplifying the eligibility
process.

CDS’ proposal asserts that retaining exemptions
for transfer to spouses and disabled children reflects
that CDS does not wish to punish its citizens. Rather,

the state wishes to “modify the behavior of its citi-
zens . . .” We beg to differ.

In its response to public comments, CDS asserts
that the rule of halves “shifts millions of dollars to
third parties that could be used to pay for long-term
care services” and that “the wealth of others could
come at the expense of other important programs.” In
its attempt to appear benevolent, CDS further states
that Connecticut disregards the first $183 of unearned
income when determining the eligibility of communi-
ty Medicaid applicants.

In our opinion, Connecticut’s proposal is ill-con-
ceived and mean-spirited. In our office, we jokingly
refer to the state as “the United States of Connecti-
cut,” because its actions are consistent with that of an
independent rogue state. A waiver is typically
requested by a state to expand services to its residents.
Connecticut is applying for this waiver in order to
change federal Medicaid eligibility laws, reducing
services. In fact, Connecticut has stated that federal
asset transfer rules are “improper” and that long-
standing federal law has created a “longstanding
inequity.” 

Connecticut has rationalized its actions as an idea
to save money for its taxpayer, which is a good con-
cept, unless, of course, those taxpayers are the frail
elderly. As elder law attorneys, we must use our best
efforts to ensure that other states that may be facing
budget deficits are not enticed into applying for simi-
lar waivers. Finally, as New York practitioners, we
must do everything possible to prevent New York
State from seeking the same waiver and balancing its
books on the backs of its senior residents. 
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PUBLIC ELDER LAW ATTORNEY NEWS
Medicare for People with Alzheimer’s Disease and Other Chronic Conditions
Article reprinted with permission from the Web site of the Center for Medicare Advocacy, Inc., P.O. Box 350, Willimantic,
Connecticut 06226, (860) 456-7790 <http://www.medicareadvocacy.org/Alzheimers.htm>*
Copyright © Center for Medicare Advocacy, Inc.

As the New York Times
reported on March 31, 2002 (p.1),
Medicare advocates have been
successful in convincing the Cen-
ters for Medicare and Medicaid
Services (CMS) to loosen
Medicare’s denial practices for
people with Alzheimer’s disease
and other cognitive impairments.

Unfortunately, Medicare has
a decades-long policy of denying
coverage to people who need services which are covered
by the Medicare Act on the grounds that the individuals
are “chronic and stable” and will not improve. These are
not valid reasons for denial.

Of equal value to dispelling the myth that
Alzheimer’s patients cannot benefit from certain kinds of
medical, mental health, and therapy services would be
dispelling the myth that Medicare covers only services
that are intended to result in improved functioning. This
is not a requirement of Medicare law, but is a standard
often applied in coverage determinations. In fact,
Medicare covers services that are needed to attain or
maintain functioning and so can be used to prevent or
postpone the loss of physical and mental capabilities.
Unfortunately, too few people, including Medicare ser-
vice providers, are aware of this aspect of the law so that
beneficiaries without well-informed advocates go with-
out needed services if they are unable to pay for them
privately.

Medicare’s recognition of the impropriety of denying
coverage for a host of services to people simply because
they have Alzheimer’s disease is appropriate and just.
CMS should also insist upon ending such denial prac-
tices for beneficiaries with multiple sclerosis, Parkinson’s
disease, stroke-related deficits, and other long-term and
chronic conditions.

Successful advocacy over the past twenty years has
improved this situation, but greater visibility for this
aspect of Medicare coverage would enhance the lives of
millions of older people and people with disabilities.

The Medicare Program Memorandum
Regarding Coverage for Persons with Dementia 

Medicare will not pay for items, services or proce-
dures covered by the Medicare program if it determines
that the items, services or procedures are not “reasonable
and necessary.” For years, some Medicare carriers deter-
mined that medical services were not reasonable and

necessary and automatically refused to pay for them
solely because the claim was submitted on behalf of a
beneficiary with a diagnosis of Alzheimer’s disease or
other dementia.

On September 25, 2001 the Centers for Medicare and
Medicaid Services (CMS) issued a program memoran-
dum, Program Memorandum AB 01-135, Medical Review
of Services for Patients with Dementia, to address the prob-
lem. Effective September 1, 2001, Medicare will not use
the dementia diagnostic codes alone as a basis for deter-
mining whether Medicare covered services are reason-
able and necessary.

What the Program Memorandum Does
The new Program Memorandum explains that due

to advances in diagnostic techniques, physicians and
psychologists can diagnose individuals with certain
dementias at the earliest stages of the disease. It makes
clear that individuals with Alzheimer’s disease may ben-
efit from pharmacological, physical, occupational,
speech and other therapies. Therefore, Medicare will
cover evaluation and management visits and therapies if
these therapies are reasonable and necessary for the ben-
eficiary. Medicare will cover services that are reasonable
or necessary for an illness or injury unrelated to the
dementia diagnosis. If an individual with Alzheimer’s
disease has an unsteady gait and physical therapy is nec-
essary, Medicare will pay for it.

As a result of the Program Memorandum, Medicare
payment of covered medical services and procedures
will be determined based on the individual assessment
and needs of the beneficiary, rather than denied solely
because of the dementia diagnosis.

What the Program Memorandum Does Not Do
The new Program Memorandum does not change

Medicare coverage rules. It does not add Medicare cov-
erage of additional items and services that would help a
beneficiary with dementia, such as prescription drugs,
adult day care, or custodial care. The Program Memo-
randum only affects how Medicare will determine
whether a covered service is reasonable and necessary
for an individual with a diagnosis of Alzheimer’s dis-
ease or other dementia.

The Program Memorandum is available at
<http://www.hcfa.gov/pubforms/transmit/AB01135
.pdf>

*Submitted by Valerie Bogart
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PUBLICATION NEWS

Losing My Mind: An Intimate Look at Life with Alzheimer’s
(The Free Press, 2002, 207 pp.)

By Thomas DeBaggio

Reviewed by Daniel G. Fish

While it would not be
fair to say that the humani-
ties have just discovered the
field of aging (King Lear by
William Shakespeare certain-
ly predates the current inter-
est), there is evidence of a
dramatic renewal of atten-
tion to this topic. There is a
play on Broadway about the
Collyer brothers, a movie
about the dementia of the
author Iris Murdoch and a seemingly endless series of
nonfiction reports from family members witnessing
the decline of Alzheimer’s victims (Hard to Forget: An
Alzheimer’s Story by Charles Pierce, The Forgetting:
Alzheimer’s: Portrait of an Epidemic by David Shenk
and Another Name for Madness by Marion Roach). 

Losing My Mind: An Intimate Look at Life with
Alzheimer’s stands in a class by itself. It is a first-per-
son account written by the Alzheimer’s patient him-
self. This patient-centered account gives a fresh per-
spective on the attitude of the person most intimately
affected by the illness. This book coincides with a
movement to pay closer attention to the Alzheimer’s
patient. In December 2001 the New York City Chapter
of the Alzheimer’s Association sponsored a confer-
ence entitled “Speaking Out!: Sharing the
Alzheimer’s Experience,” which prominently includ-
ed early-stage patients themselves. The powerful
message is that the patient is a person and not an
object. 

From the first moment in 1999 when 57-year-old
Mr. DeBaggio, a commercial herb grower, had word-
finding problems (he could not remember the names
of plants he had grown his whole life) through the
painful encounters with the medical community, his
book chronicles the interior dialogue with the cruel
illness in which the patient can watch his own steady
step-by-step decline (getting lost/no longer able to
drive/losing the ability to write a check) into an
abyss.

There is no self-pity here. There is a frighteningly
personal account of an attempt to maintain maxi-
mum dignity. It is a perspective which can too often
be lost in the elder law practice. Mr. DeBaggio may
be familiar to some because he has been interviewed
on National Public Radio and has shared his journey
with listeners. His relatively young age identifies his
form of Alzheimer’s as early onset, a more virulent
manifestation of the illness. The book cleverly
entwines three simultaneous stories—his present ill-
ness, his past from childhood to young adulthood,
and the ongoing scientific research into the illness.

The practice of elder law is at its core recognition
of the tension between independence and frailty. This
book is a strong reminder of the human spirit present
in every case which passes through our offices. It is
an affirmation of the dignity to be found in the ordi-
nary. Mr. DeBaggio does not claim to be extraordi-
nary, and he is not famous, but in him we can recog-
nize the extraordinary courage to know one’s terrible
fate and to be able to live in the here and now in its
fullest sense.

Daniel G. Fish is a partner in the law firm of Freedman and Fish, whose practice is devoted to the representation
of the interests of the elderly. Mr. Fish is a Past President, founding member and Fellow of the National Academy of
Elder Law Attorneys. He was a member of the Board of Directors of Friends and Relatives of the Institutionalized
Aged and a Fellow of the Brookdale Center on Aging. He was a delegate to the 1995 White House Conference on
Aging. Prior to forming the firm, Mr. Fish was the Senior Staff Attorney of the Institute on Law and Rights of Older
Adults of the Brookdale Center on Aging of Hunter College. He has taught as an adjunct professor at Cardozo Law
School, and Hunter College School of Social Work. He has authored several articles on the legal issues of elder law. He
has been quoted in the New York Times, Business Week, Fortune and Lawyers Weekly USA. 
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GRANDPARENT RIGHTS NEWS

New York Legislators Propose Assistance for Grandparent Caregivers
By Gerard Wallace

In the current New York
legislative session, a number
of proposed bills address the
legal issues faced by rela-
tives caring for children.
Some of these bills have
been introduced numerous
times, but this year,
increased interest in relative
caregiving has heightened
the chances for passage of
legislation. The World Trade
Center attack left many children in the care of rela-
tives, and so has contributed to the recognition that
relative caregivers need assistance.

Generally, for children whose parents are
deceased, incapacitated, incarcerated, missing or
unfit, existing laws do not always afford relatives the
opportunity to become caregivers. And for relatives
who do become primary caregivers, current laws do
not adequately address their need for authority to
make medical/school decisions; their insecurity while
caring for a child in their homes who may later be
returned to a parent or given to a different caregiver;
the financial burdens caused by unexpected addition-
al household members; and other difficulties that
require specialized resources and services.

Opportunity to Care
New York law already recognizes that grandpar-

ents play an important role in the lives of their grand-
children. The grandparent visitation statute, N.Y.
Domestic Relations Law § 72 (DRL), permits grand-
parents to seek visitation. Proposed Assembly Bill
A.1663 would extend the right to seek visitation to
step-grandparents.

Proposed Senate S.6979/A.10232A would man-
date notification to all grandparents when Child Pro-
tective Services has removed their grandchild from a
parent’s home and also mandate notification to them
that they can become their grandchild’s foster parent.
N.Y. Family Court Act § 1017(1) and N.Y. Social Ser-
vices Law § 384-a(1a) contain preferences for children
that are removed from their parental homes to be
placed with “suitable” relatives who can become fos-
ter parents. In practice, however, relatives are often
not notified about removal of children from their par-

ents or, if informed of removal, are not informed of
their option to become foster parents.1

Authority
New York’s General Obligations Law does not

include a parental power of attorney. Proposed
S.4643/A.9011 would permit parents to delegate, via
a writing similar to a power of attorney, the authority
to make medical and school-related decisions for
their children to a person who is caring for them.
Notarization is not required. This bill also states that
such delegations are not proof of residency for the
purpose of tuition-free school enrollment.2

Proposed S.4643/A.9011 would also permit the
delegation of authority to make medical decisions for
a child. Currently, except for immunizations, only
parents and guardians can make medical decisions
for a child.3

Proposed S.3640/A.958 would amend New
York’s Education Law to authorize school chancellors
to permit grandparents who are providing direct care
and control of a child, and who are authorized by a
parent in writing, to participate in parents’ or parent-
teacher associations.

Security
Proposed S.6979/A.10232A4 would add a new

section, DRL § 72-a, to codify a definition of “extraor-
dinary circumstances” in custody disputes between
parents and grandparents. According to Bennett v. Jef-
freys,5 “extraordinary circumstances” are “surrender,
abandonment, unfitness, persistent neglect or other
extraordinary circumstance,” such as “unfortunate or
involuntary disruption of custody over an extended
period of time” or “other equivalent but rare extraor-
dinary circumstance which would drastically affect

“The World Trade Center attack
left many children in the care of
relatives, and so has contributed to
the recognition that relative caregivers
need assistance.”



NYSBA Elder Law Attorney |  Summer 2002  | Vol. 12 | No. 3 49

the welfare of the child.” Courts have narrowly con-
strued the period of time and parental volition and
have not defined any other rare circumstances. Since
absent a threshold finding of “extraordinary circum-
stances,” courts cannot inquire into the best interests
of children, relative caregivers have been left with
substantial insecurity regarding the continuance of
their custodial arrangement for children in their care.

Under proposed S.6979/A.10232A, the definitions
of abuse, neglect, and surrender in the Social Services
Law would apply to private third-party custody dis-
putes involving grandparents.6 This proposed bill
would also add a new extraordinary circumstance of
“persistent estrangement” from a child, defined as
when “a parent voluntarily relinquishes care and con-
trol of a child for a prolonged period” and fails to
“maintain a continuing parental relationship.” For
this extraordinary circumstance, the best-interest test
would retain a presumption that children’s best inter-
ests are served by return to their parents. Based on
the principle that grandparents are the natural substi-
tute guardians for their grandchildren, this proposed
bill offers another source of protection for children by
enabling their grandparents to become their care-
givers when they are in need of loving and stable
homes.

Financial Assistance
Proposed S.4906/A.7261 would create a new legal

status, kinship guardianship, for kinship foster par-
ents who have provided care for a child for over eigh-
teen months. The federal Adoption and Safe Families
Act (ASFA)7 emphasizes the importance of perma-
nent homes for children. Consequently, children can
no longer remain indefinitely in foster care. For rela-
tives who are foster parents, local child welfare
departments offer a permanency choice between
adoption or legal custody/guardianship. If relatives
adopt in New York State, they can usually continue to
receive a subsidy, but for many grandparents who do
not wish to terminate the parental rights of their child
(the grandchild’s parent) by adoption of their grand-
child, their only option has been to become legal cus-
todians or guardians—without any subsidization.
Under this proposed bill, New York kinship
guardians would become eligible for the same subsi-
dies offered to adoptive parents of hard-to-place or
handicapped children.8

Resources/Services
Proposed S.5664/A.3716 would authorize county

Area Offices on Aging to create grandparent resource
centers that provide technical assistance, counseling

and other resources. Many counties already have
some services for relative caregivers who are over 60
years old. In New York City, the Department for the
Aging has a nationally known Grandparent Resource
Center, and the New York State Office for the Aging
has facilitated assistance to relative caregivers
through various projects. This proposed bill does not
authorize funding, but provides further recognition
of the important role that a county’s Area Office for
the Aging can play in the provision of services.

World Trade Center Provision 
Proposed A.9594 expedites guardianship pro-

ceedings for petitions brought by family members of
children who were orphaned as a result of the Sep-
tember 11 World Trade Center attacks. The proposed
bill provides for a monthly payment equal to the
adoption subsidy rate for relatives who become
guardians and establishes a state-administered fund
for these orphaned children. 

Grandparent Guardianship Act
Proposed A.2772, the Grandparent Guardianship

Act, covers a fairly comprehensive range of issues
and solutions relating to grandparents as caregivers.
The Act would codify “extraordinary circumstances”
and define a minimum period of time in the care of
grandparents that would qualify as an “extended
period of time”; would create favorable presump-
tions in custody and visitation proceedings involving
grandparents who are, or have been, primary care-
givers; would provide assigned counsel to indigent
grandparents in such proceedings; would provide
notification of the opportunity to become a foster
parent; would provide for a stipend to grandparent
custodians; and would authorize all county Area
Offices on Aging to create grandparent resource cen-
ters.

Likelihood of Enactment
Chances that at least a few of the bills affecting

grandparents and other relative caregivers will
become law appear to be better than in previous
years.

The parental delegation of power (S.4643/A.
9011) already passed the Assembly and faces no
major opposition in the Senate. A previous version of
this bill reached the Governor’s desk two years ago.
In his veto memorandum, the Governor outlined cer-
tain needed changes. The current bill incorporates
those changes, which should prevent a gubernatorial
veto.
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Codification of “extraordinary circumstances”
and mandatory notification to all grandparents
(S.6979/A.10232A) has the backing of numerous
advocacy organizations and is the focus of a grand-
parent statewide lobbying effort. The proposed bill
has sparked a surprisingly favorable response from
many legislators.

The proposed kinship guardianship bill
(S.4906/A.7261) would add New York State to the
approximately twenty other states that already offer a
subsidized alternative to adoption for kinship foster
parents. A feasibility study, completed in February
2002, that will probably play a decisive role in the
passage of this bill, has yet to be released. 

The other proposed bills, while worthwhile, do
not appear to have drawn the same level of attention
and therefore are less likely to become law.

Grandparent Visitation
Since the U.S. Supreme Court’s 2000 Troxel v.

Granville decision regarding grandparent visitation,9
trial courts in New York have been unsure of the con-
stitutionality of DRL § 72. Two appellate courts, using
remarkably similar reasoning, recently declared that
New York’s grandparent visitation statute was consti-
tutional under Troxel. In Morgan v. Grzesik10 and Hertz
v. Hertz,11 the Fourth and Second Departments’

Appellate Divisions found the application of the
statute to be sufficiently deferential to parental auton-
omy. Rejecting facial challenges to the statute, both
courts noted that the U.S. Supreme Court based its
decision on the statute, as applied, and thus the lack of
statutory language in DRL § 72 that expressly pro-
tects parental interests did not invalidate the
statute.12

Endnotes
1. See also State of New York Office of the State Comptroller,

Division of Management Audit, Department of Social Serv-
ices Kinship Foster Care Report, 95-106 (Nov. 22, 1996).

2. N.Y. Education Law §§ 3203, 3212.

3. N.Y. Public Health Law §§ 2504, 2164.

4. S.6979/A.10232A also mandates notification to all grandpar-
ents when a grandchild is removed by Child Protective Serv-
ices.

5. 40 N.Y.2d 543 (1976).

6. N.Y. Social Services Law §§ 384B(8), 384B(7), 383C(1), and
384(3).

7. U.S. Public Law § 105-89 (1997).

8. N.Y. Social Services Law §§ 453, 454.

9. 530 U.S. 57 (2000).

10. 732 N.Y.S.2d 773 (4th Dep’t 2001).

11. 738 N.Y.S.2d 62 (2d Dep’t 2002).

12. A discussion of how Troxel affects New York visitation and
custody adjudication will be the subject of the next column.

Gerard Wallace is the Director of the Grandparent Caregiver Law Center at the Brookdale Center on Aging of
Hunter College in New York City. He is a member of the New York City Kincare Task Force, the New York State Bar
Elder and Family Law Sections and the Advisory Council to Catholic Charities Grandparent Caregiver Program in
Albany and Generations United in Washington, D.C. He graduated from Albany Law School in 1997 where, as a Sand-
man fellow, he published a monograph on the legal issues of grandparent caregivers. In private practice, he continued
to concentrate on this issue. 
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PERSONS WITH DISABILITIES NEWS
The Proper Guardianship Forum and Disabled Minors—An Update
By Beth Polner

An earlier article pub-
lished by this author1 com-
pared two guardianship pro-
ceedings, the Article 81
guardianship under the
Mental Hygiene Law and
the Article 17-A under the
Surrogate’s Court Procedure
Act. Subsequent to its publi-
cation, two significant deci-
sions were rendered by
Supreme Court judges on
the selection of the proper forum for guardianship for
minors (children under age 18). 

In In re Forcella2 (and a related case, In re Rooney),
Suffolk County Justice Howard Berler denied an
application for an order to show cause which sought
to commence an Article 81 proceeding for the
appointment of a guardian of a six-year-old child. The
child, who had been awarded a $2 million medical
malpractice settlement, has traumatic brain injury
which also resulted in blindness and developmental
delay. The purpose of the guardianship petition was,
inter alia, to establish a supplemental needs trust and
appoint his parents as Article 81 guardians. 

Judge Berler denied the order to show cause. In
his decision, Judge Berler determined that Article 81
was not the appropriate forum for guardianship of a
minor and directed the petitioners to seek the
appointment of a guardian under Article 17-A of the
SCPA. The court’s decision also held that an Article 81
proceeding to establish and fund a supplemental
needs trust was also not appropriate. The court deter-
mined that authorizing a supplemental needs trust
under Article 81 would have allowed the guardians to
invest the infant’s funds in a manner not authorized
by Article 12 of the CPLR3 and that the funds could
have been spent in a manner that might not be per-
mitted under Article 12.4 The court also did not sanc-
tion a parent’s ability to receive a stipend for services
rendered to her child. The court dismissed petition-
ers’ arguments that the infant’s primary diagnosis
might not meet the statutory requirement under the
SCPA.5 Rather than appeal this decision, the petition-
ers’ attorneys6 decided it was in the best interests of
their clients to file an Article 17-A petition.

Two months later, Justice Lebedeff rendered a
decision in In re Maryanne Cruz7 which distinguished

Forcella and appointed a guardian for a minor under
Article 81 of the Mental Hygiene Law. 

That decision addresses in detail each of the
arguments which had been raised in Forcella and
other cases which barred the use of Article 81 for dis-
abled minors. The court stated that the burden of
establishing by clear and convincing evidence that
the alleged incapacitated minor suffered from a
severe and permanent mental incapacity which was
expected to continue into adulthood would largely
prevent nonmeritorious applications under Article 81
rather than Article 17-A.8

Further, examining Article 81 itself, the court
found “sufficient, albeit slight, affirmative language
in the statute which supports its applications to
minors and no language which precludes such appli-
cation.” Looking to Mental Hygiene Law § 81.19, the
court stated that this section permits any parent
under 18 years of age to serve as a guardian, thereby
leading to the conclusion that the ward of a minor
guardian would also be under 18 years of age. The
court also found support in section 81.22 which per-
mits a guardian to make decisions regarding educa-
tion, concluding that this issue would be more rele-
vant to minors than to the elderly. 

The decision also examined the legislative histo-
ry of Article 17-A and Article 81. The court noted that
there was nothing in the history of either statute
which precluded its use for minors or “thwarted the
will of the legislature.” Instead, the court said that
Article 17-A was intended as a simple guardianship
device based upon principles of in loco parentis. Arti-
cle 81 was designed for more complex situations and
cited the examples of a ward with greater functional
capacity than Article 17-A, or where assets required a
greater range of choices for management and invest-
ment.

Further, the court expressed concern for the bur-
den and costs of additional legal proceedings for the
parent/guardian and protection of the minor’s finan-
cial interests:

Where it is clear that the child’s func-
tional limitations are permanent,
there is good reason to pursue an
Article 81 guardianship from the
beginning rather than first utilizing



52 NYSBA Elder Law Attorney |  Summer 2002  | Vol. 12 | No. 3

S.C.P.A. Article 17 or 17-A during
childhood and than commencing a
M.H.L. Article 81 guardianship at
adulthood. The two-step process can
be harrowing . . . If the same
guardians are appointed, they then
will have to learn the procedures of a
different court, with new require-
ments for record-keeping and report-
ing. It is simply less complicated, less
expensive, and definitely kinder to
allow a relative to start on, and con-
tinue on, a single guardianship path,
assuming that the necessary legal
showings can be made. 

Judge Lebedeff’s decision also examines in detail
the statutory protections under Article 81 for an
infant’s funds in response to arguments that statutory
restrictions under Article 17-A better protect those
funds. The court pointed to similar bond require-
ments;9 the application of the investment and man-
agement standards in the Prudent Investor Act10 to all
guardians; the oversight of both courts for disburse-
ments from an infant’s funds balanced against a
parental duty of support; and annual accounts and
reports for guardians in both statutes.11

The selection of the guardianship forum for a dis-
abled minor has by no means been settled within the
Article 81 statute itself. In re Maryann Cruz and In re
Forcella provide significant guidelines and caution for
the practitioner when selecting the appropriate

guardianship proceeding based upon the diagnosis of
the minor, his or her functional limitations and the
possible future needs of the infant upon reaching
majority age.

Endnotes
1. “The Right Guardianship Forum: Article 81 vs. 17-A,”

NYSBA Elder Law Attorney, Summer 2001, vol. 11, no. 3. 

2. N.Y.L.J., May 30, 2001, p. 17, col. 2.

3. That section of the CPLR governs “infants, incompetents and
conservatees.” Article 12 covers representation of infants,
appointments of guardians ad litem in civil proceedings, set-
tlements of actions or claims by infants and miscellaneous
related proceedings. 

4. Citing section 1206, which sets forth the standards for the use
of funds for the infant, incompetent or conservatee, deposito-
ry guidelines and standards for withdrawal. 

5. SCPA section 1750-a is limited to the appointment of a
guardian for a person who is either mentally retarded or
developmentally disabled. The statute requires medical certi-
fication that the person is incapable of managing himself or
herself or their affairs; that the condition is permanent; and
that the disability is attributable to either cerebral palsy,
autism, traumatic head injury, epilepsy or neurological
impairment. With the exception of TBI, the onset of develop-
mental disability must be before age 22. 

6. Joan Robert, of Kassoff, Robert, Lerner and Robert.

7. N.Y.L.J., July 30, 2001, p. 21, col. 2 (Sup. Ct., N.Y. Co.).

8. MHL §§ 81.02 and 81.15.

9. Bond requirements are set forth in MHL § 81.25 and SCPA
1708. 

10. EPTL 11-2.3.

11. MHL § 81.31.
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Ms. Polner is the author of several articles on the subject of SNTS, guardianship, and Medicaid-related issues. She is a
member of the local bar associations and the New York State Bar Association, is currently the Co-Chair of the Senior
Umbrella Network of Nassau, and is a member of the Board of Trustees of North Shore Synagogue in Syosset, New
York. 
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PRACTICAL PLANNING NEWS
By Sholom Koplovitz

What follows is nothing more than observations
that I have made in my 38 years of practice as an
estate planner. 

Mistake Number 1: Leaving Outright Gifts to
Senior Citizens 

Not a day goes by when I am not asked to:
“Leave my estate to my sister, Alice.” Or: “Give
$10,000 to my nephew, Paul.”

And both Alice and Paul are either 82, or sick, or
both.

Leaving outright gifts to the Alices and Pauls of
this world may not be a smart thing to do, particular-
ly if Alice or Paul might be residing in a nursing
home at the time of your death and are, or about to
be, “on Medicaid.” Because if that happens, the nurs-
ing home will end up getting all or a good portion of
the money that you wanted to pass to your beloved
relatives.

When dealing with senior citizens, I always sug-
gest that their “inheritance” go to them, provided that
they are not a permanent resident in a nursing home
at the time of their death.1 This way no money will
end up going to the nursing home.

Sometimes, if the intended gift is to be large, we
will create a trust for the beneficiary’s benefit that will
terminate if he or she becomes a “permanent resi-
dent” in a nursing home at the time of the testator’s
death. That testator’s will or revocable trust would
also provide that if that person was already in a nurs-
ing home at the time of the testator’s death, the gift
would fail and pass to alternative beneficiaries.

A typical will provision might read as follows:

If my mother, KATHLEEN, survives
me and is not at that time a perma-
nent resident in a nursing home or
other similar skilled care facility, I
give and bequeath the sum of
$100,000 to the trustee hereinafter
named to be held in trust for the ben-
efit of my said mother.

The trustee shall pay her all the
income of the trust for her life, and
upon her death, the remainder of the
trust shall be paid to my issue then
living.

In the event that my
said mother be-
comes a permanent
resident in a nursing
home or other simi-
lar skilled care facili-
ty, this trust shall
terminate and the
remainder shall be
paid to my issue
then living.

In the event my said mother is a per-
manent resident in a nursing home
at the time of my death, this trust
shall not be funded and my executor
shall pay said $100,000 to my issue. 

Mistake Number 2: Providing for Charitable
Gifts in Wills That Have No Estate Tax
Exposure 

Not a week goes by where I don’t review a will
or revocable trust that provides for bequests to chari-
ties where the subject estate has no estate tax expo-
sure.

Now, only taxable estates in excess of $1 million
can be subject to federal and New York State estate
taxes. And those taxable estates will represent less
than 1-1.5 percent of all estates in this country. Yet
draftspersons routinely honor a client’s wishes by
providing that $5,000 or $10,000 will become payable
to a church, synagogue, hospital or university upon
their demise. Although the charity will receive the
bequest under that client’s will or revocable trust, no
estate tax savings will be generated, as that estate
will most likely not be subject to estate taxes!

How about a provision in the client’s estate plan-
ning documents that provides:

It is my intent, without intending to
create a legal obligation or trust
thereby, that, as soon after my death
as may be practicable, my son and
daughter each make a gift to the
Samaritan Hospital in the amount of
$5,000.

Now a precatory gift such as this imposes no
legal obligation on the part of that son and daughter,
but in my 38 years of experience, I’ve yet to see a pre-
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catory wish ignored. Everybody honors those
expressed wishes because they are either honest or
afraid of being cursed from the grave! Whatever the
reason, your favorite charities will get their “dough”
and your children will get income tax deductions that
might be as high as 39 percent for federal income tax
purposes alone. And if your gift were $10,000, the
cost to your high-bracketed kids would be around
$3,900.

Mistake Number 3: Cutting Out Grandchildren
(Inadvertently) 

If I interviewed 100 clients, all but one of them
would tell me that if one of their children prede-
ceased them but left surviving grandchildren, they
would want that deceased child’s share to pass to his
or her children.

“Not to the daughter-in-law!” as I am almost
always told.

But there isn’t a three-day period that goes by
where I don’t see a will or living trust brought to me
for review and comments that says, “I give, devise
and bequeath what’s left of my estate to my children
or the survivor or survivors of them.”

That phrase “or to the survivor or survivors of
them” will produce the opposite result from most
clients’ wishes. Most of the time clients want their

gifts to issue which, as you know, will pass a
deceased’s child’s share to his or her wonderful and
beloved grandchildren! 

Mistake Number 4: Not Knowing That Wills
and Living Trusts Do Not Always Behave the
Same 

The anti-lapse statute is designed to protect a gift
to a child or to a brother and sister of a testator from
failing if that child or sibling predeceases the testator.
So, if a testator makes a will giving $50,000 to a broth-
er, and that brother dies before the testator, that gift
will not fail or lapse if that predeceased brother is
survived by children. Unless, of course, a Will pro-
vides otherwise.

But this anti-lapse statute is unique to gifts made
by wills. For some strange reason, the anti-lapse
statute has no application to dispositions under liv-
ing trusts. If you talked to 100 general practitioner
lawyers, a good portion of them would not know
this. 

Endnote
1. One-half of gifts received by persons in nursing homes can

usually be saved. If a person who is receiving Medicaid bene-
fits receives an inheritance, approximately one-half of the gift
can be saved. See the discussion in  The Book on Medicaid Plan-
ning, by this author, Solomon Press 1997.

Sholom Koplovitz is a 60-year-old year former Editor of the Albany Law School Law Review who concentrates his
practice in the areas of estates and trusts. He is a senior principal in the Albany, New York, law firm of Herzog,
Engstrom and Koplovitz, PC. He is the author of The Book on Estate Planning and The Book on Medicaid Planning. He
has hosted a radio talk show for 25 years and appears regularly on a local TV as their legal “eagle.”

He conducts 100 or so estate planning seminars each year from which he acquires a substantial portion of his new
business. He has a very, very large estate practice presently staffed with 12 paralegals and support staff and four attor-
neys. He expects his practice to grow in this area, reflecting a maturing of the “baby boomer” population.

Most people call him “Judge” not so much to reflect the fact that he was a criminal judge for four-plus years but
because most people he meets prefer his former title to “Sholom” because they are confused over how to correctly pro-
nounce his first name! Is it “Shalom,” “Sholam,” “Shaloom” or “Sholoam”? Being the salesman and marketing person
we know him to be, he would prefer it if you would “just call him”! 
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BONUS NEWS

What Is a CLTC?
By Lawrence J. Thaul

As attorneys practicing
elder law, you have probably
had occasion to recommend
long-term care insurance
(LTCI) to your clients. It is a
complex area of insurance
that requires a high level of
expertise. LTCI is an impor-
tant way for a senior with
significant assets to provide
for the escalating costs of
personal assistance required when one ages. It can
protect assets so that there is something left for the
spouse, loved ones or favorite charities. Comprehen-
sive policies cover a senior’s needs at home, in the
community or in a facility such as a nursing home or
assisted living facility. With nursing home rates cur-
rently averaging nearly $250 a day in Westchester
County, a senior could potentially face an annual
expense of well over $90,000 or well over a quarter of
a million dollars for a three-year stay at a New York
metropolitan area facility.

The federal government is financially challenged
and has announced its inability to provide meaning-
fully toward the accelerating cost of care. Medicare’s
coverage of the first 100 days of care following a hos-
pitalization is restricted. Similarly, Medicaid has
many limitations, especially outside of a nursing
home. These realities render the placement of appro-
priate LTCI a more important component of compre-
hensive and prudent estate planning. 

When choosing an LTC insurance professional,
what does one look for? CLTC: What does it mean?
“CLTC” is a professional designation earned by an
insurance agent, a financial advisor or a professional
in a related field who offers advice regarding long-
term care services. The holder of the CLTC designa-
tion has successfully passed a rigorous, comprehen-
sive certification exam given by the Corporation for
Certification in Long-Term Care (CCLTC), the sole
recognized entity to conduct certification in this spe-
cialty.

The CCLTC entity has offered this course since
1999. The curriculum is developed and updated by an
editorial board comprised of experts from a variety of
related fields such as elder law attorneys, insurance
industry educators, professionals from disciplines

such as geriatric and extended care management, the
governmental liaison with the National Association
of Insurance Commissioners, and others.

CCLTC is dedicated to providing the growing
ranks of ultimate consumers of long-term care ser-
vices with a professional cadre of advisors who dis-
pense advice ethically based upon a state-of-the-art
familiarity with the services, insurance coverage and
financing alternatives available. An understanding of
the regulatory environment must underpin their rec-
ommendations.

The CLTC designation must be renewed every
two years for the stated purpose of updating holders
as to new federal and state legislation, opinions and
articles on prevailing long-term care issues, and LTCI
products. The continuing education CLTC renewal
requirement also encourages contact among special-
ists in the field.

Specifically, the curriculum topics require a thor-
ough familiarity with the changing demographics of
the U.S. population, the services required as we age,
and how to pay for them. Particular emphasis is
given to several governmental programs, including
Medicare and Medicaid and the practical and legal
limitations placed upon obtaining funding from
those sources. Particular emphasis is given to LTCI as
a preferred funding method for its frequent suitabili-
ty to individuals in a variety of situations.

As of January 2002, there were 3,461 CLTC
designees in 49 states. In New York, there were 366
CLTCs, representing a small percentage of the total
number of licensed insurance agents, financial plan-
ners, stockbrokers, licensed care coordinators and

“With nursing home rates currently
averaging nearly $250 a day in
Westchester County, a senior could
potentially face an annual expense
of well over $90,000 or well over a
quarter of a million dollars for a three-
year stay at a New York metropolitan
area facility.”
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other long-term care advisors. Long-term care is prob-
ably the fastest growing sub-specialty within the
fields of insurance and financial advisory services.

Long-term care advisory services offered by a
CLTC include counseling about funding the continu-
um of housing and services required as we age. There
is considerable overlap with the fields of estate, retire-
ment and tax planning. A CLTC is trained to make
appropriate referrals to other professionals such as
elder law attorneys, estate planning professionals and
licensed care coordinators. CLTCs have considerable
expertise in the resources and services available in
their local communities, and are highly knowledge-
able about LTCI options as a funding method. Most
designees are independent and not affiliated with any
single insurance carrier.

Applicants who qualify by passing the exam
must also pass the scrutiny of producing character

references from appropriate sources. For insurance
agents, for example, a general agent and an insurance
carrier with whom they conduct business must pro-
vide written affidavits as to their ethical conduct.
Furthermore, there must be no civil actions against
them in the five years preceding their application.

It may be of interest to note that CCLTC’s Web
site, <http://www.ltc-cltc.com>, lists CLTCs by geo-
graphic area throughout the United States. The Cor-
poration welcomes visitors to the site to gain further
insight into the value of this important accreditation.

Having a strong affiliation to outsource areas like
insurance can be an invaluable enhancement to your
elder law practice. Selecting a CLTC long-term care
insurance professional as part of your team could
bring a multifaceted approach to problem-solving on
behalf of your clients.

Lawrence J. Thaul, CLU, ChFC, CLTC, is founding co-partner of Millenium Financial, Inc. in Rye Brook,  West-
chester County, New York. He is an insurance professional with a specialty in long-term care insurance. Mr. Thaul is a
contributing writer to numerous publications as well as an instructor on the subject in a multitude of venues. He lives
in Larchmont with his wife and two sons.
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Now you can electronically produce forms for filing in New
York surrogate’s courts using your computer and a laser
printer. New York State Bar Association’s Surrogate’s Forms
automated by industry leading HotDocs software, is a fully
automated set of forms which contains all the official pro-
bate forms as promulgated by the Office of Court Adminis-
tration (OCA).

NEW YORK STATE BAR ASSOCIATION’S
SURROGATE’S FORMS

Generate New York Surrogate’s
Court Forms Electronically

Unparalleled advantages include:

• The Official OCA Probate, Administration, Small Estates, Wrongful
Death, Guardianship and Accounting Forms, automated using Hot-
Docs document-assembly software.

• A yearly subscription service includes changes to the official OCA
Forms and other forms related to Surrogate’s Court Practice, also auto-
mated using HotDocs.

• A review process by a committee that included clerks of the New York
surrogate’s courts (upstate and downstate) as well as practicing attor-
neys.

• Links to the full text of the Surrogate’s Court Procedure Act (SCPA);
the Estates, Powers and Trusts Law (EPTL); and the Uniform Rules for
Surrogate’s Courts.

• Presentation in a clear, easy-to-use graphical format that makes the
forms tamperproof, protecting against accidental deletions of text or
inadvertent changes to the wording of the official forms.

• Practice tips to help ensure that the information is entered correctly;
automatic calculation of filing fees; and warnings when affidavits
need to be completed or relevant parties need to be joined.

• The ability to enter data by typing directly on the form or by using
interactive dialog boxes, whichever you prefer.

• A history of forms you’ve used and when they were created for each
client.

• A “find” feature that allows you to locate any form quickly and easily.

• The ability to print blank forms.
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*Plus $35 for sales tax, shipping and handling.
Prices subject to change without notice.

Prices include 1 year subscription for updates
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