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From the Editor

The Environmental Law
Section is presently undergoing
what I think of as a 20-year
review. We've now had two
separate Fall meetings celebrat-
ing the completion of two
decades of existence, accompa-
nied by worthy backward
glances, but our Section leaders
are enthusiastically examining
how to move forward. This
entails, in part, a re-structuring
of the Section, a close attention
to how we perform our mission and a fresh look at how
we can better achieve that goal. In furtherance of that
effort, the “Committee on Committees” was formed last
year and has now met several times to closely examine
the committee structure, where many of our ideas and
efforts are generated and the bulk of our production
occurs. The supra-committee is chaired by Virginia
Roberts. A Fall retreat was held in October in the Arden
House in the vicinity of Harriman State Park, where
several attendees had several opportunities to meet
together, identify the issues the Section will likely face,
and to brainstorm—or at least to begin the process (note
to attendees: I went negative on the SUV). Ginny’s arti-
cle on the retreat will be forthcoming. As a result of the
retreat, Phil Dixon, in consultation with several others,
has started the process of drafting a Chair manual for
purposes of guiding committees and their Chairs in
enhancing committee potential. This remains a work in
progress, along with proposed revisions to the bylaws,
and readers will be kept informed.

In this issue, Kenneth Kamlet submits a compre-
hensive and thoughtful article on brownfields regula-
tion in New York—where it’s been and where he thinks
it's going. Here, too, efforts to evaluate the past, but
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also move forward, are commendable. Ken represents
developers, but also has been on the regulatory side
and he even started out with the National Wildlife Fed-
eration. I'm sure that this article will generate a lot of
discussion. As always, responses to articles are wel-
comed by the Journal. Joseph LaValley submits an arti-
cle on local land use and its connection with environ-
mental matters. His article, which placed first in the
Section’s Environmental Essay Competition, analyzes
the formation of new municipalities as a means of
resolving land use disputes, specifically addressing the
Rensselaer County Village of East Nassau, as distinct
from the erstwhile unified Town of Nassau. Elizabeth
Vail, from St. John’s Law School, has again shepherded
the student case summaries. In the interim, though, one
decision, South Camden Citizens in Action v. New Jersey
Department of Environmental Protection (145 F. Supp. 2d
505 (D.N.]. 2001)) has been reversed (274 F.3d 771 (3d
Cir. 2001)), so a summary of the Circuit Court ruling
should be included in the next issue.

Kevin Anthony Reilly

Inside

Brownfields Regulation in New York State:
A Disappointing Report Card
(Kenneth S. Kamlet)

Case Study: The Village of East Nassau and the Snake Mountain
Mine Dispute: The Formation of New Local Governments

to Resolve Land USe ISSUES ......c.covevievevereeiririeieieieieiee s 25
(Joseph C. LaValley, III)

Administrative Decisions Update.........ccccccveiiiinininiicncicicieinns 35
(Prepared by Peter M. Casper)

Recent Decisions in Environmental Law ........ccccocoveveeveeivereveenennns 37

SECHON INEWS ..ottt ettt eaens 43



Brownfields Regulation in New York State:

A Disappointing Report Card

By Kenneth S. Kamlet

“Brownfields” are

abandoned, idled, or under-used prop-
erties where expansion or redevelop-
ment is complicated by real or per-
ceived environmental contamination.
They typically are former industrial or
commercial properties where operations
may have resulted in environmental
contamination. Brownfields often pose
not only environmental, but also legal
and financial burdens on communities.
Left vacant, contaminated sites can
diminish the property value of sur-
rounding sites and threaten the eco-
nomic viability of adjoining properties.!

Brownfield sites generally differ in both degree and
kind from other contaminated sites. They differ in
degree of contamination because they exclude the most
heavily contaminated sites—for example, those on the
federal National Priorities List, those subject to RCRA
corrective action, those subject to active federal or state
enforcement and those classified in New York State’s
Registry of inactive hazardous waste disposal sites (pur-
suant to N.Y. Environmental Conservation Law (ECL) §
27-1305) as “Class 1”7 (presenting an imminent danger of
causing irreversible or irreparable damage to public
health or the environment)? or “Class 2” (significant
threat to public health or the environment—action
required).3 They also include sites (often considered to
represent the bulk of “brownfield” sites) that are merely
“perceived” to be contaminated—where the stigma or
fear of contamination operates to discourage beneficial
use or reuse of the property. “The majority of contami-
nated sites cleaned up under the Voluntary Cleanup
Program [do] not present the complexities found at State
Superfund sites.”4

Brownfield sites also differ in kind from other con-
taminated sites. Not only do they generally not pose sig-
nificant risks to public health and the environment, but
they tend to be associated with urban decay; tending to
be located primarily in older cities, often in economical-
ly disadvantaged areas. Ironically, they are both the
product of the departure of major industrial employers
(i.e., lost jobs result in higher unemployment and
reduced productivity) and a cause of a continued
decline in property values (i.e., the deteriorated condi-
tion of many of these properties reduces the value and
desirability of surrounding properties, causing the
spread of urban blight).

While the cleanup of more heavily contaminated
properties is driven by the need to abate a hazard to
public health and the environment, brownfield sites will
generally be cleaned up only if incentives are provided
to encourage their reuse and redevelopment.® Failure to
provide these incentives will primarily hurt the econom-
ically disadvantaged and racial minorities who cannot
afford to move to the suburbs or chase after higher-pay-
ing jobs. It will also hurt the state’s older cities, towns
and villages which are already straining to maintain
aging infrastructure and more costly community servic-
es in the face of a rapidly declining tax base.

If the right incentives are not provided to stimulate
the cleanup and reuse of brownfields, it will not hurt the
wealthy or land developers. They will simply go to the
suburbs or to “greenfield” areas not yet marred by
urban decay or pollution. This will require more public
resources to be spent on costly infrastructure (new
roads, public water and public sewer) and new commu-
nity services—leaving even less for older urban areas.

The “Brownfields Coalition” in New York? likewise
recognized that eliminating the barriers to the cleanup
and redevelopment of brownfield sites is important for
reasons going beyond eliminating threats to public
health and the environment. It acknowledgeds the
importance of the following additional goals:

* “Preserving the maximum number of greenfield
sites in New York State, preventing continued
sprawl’ and environmental degradation and sup-
porting sustainable development and smart
growth for the state’s cities, suburbs and rural
areas; [and]

* “Promoting the physical, economic and social
revitalization of communities affected by brown-
fields....”

It took 15 years of experience using the rigid and
punitive “strict, joint and several, and retroactive” liabil-
ity approach of CERCLA and parallel state Superfund
laws for it to dawn on government regulators that this
was a no-win, counterproductive situation. The Super-
fund “atomic bomb” approach was preventing rather
than stimulating the cleanup of lesser-contaminated
brownfield sites and was contributing to the economic
decay of cities throughout the country. Owners and
operators of such properties were keeping them off the
market to avoid calling them to the attention of regula-
tors—so that the risk of being forced to carry out an
expensive cleanup would not materialize.
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Beginning in 1995, and continuing thereafter, the
EPA launched a series of brownfields initiatives
designed to stimulate voluntary site clean ups and pro-
mote economic revitalization. What had been a trickle of
similar state programs (beginning with Minnesota in
1988) became a torrent of state brownfield reforms. By
early 1997, there were at least 39 state brownfield pro-
grams. Today, virtually every U.S. state and territory has
a brownfields program.

Unfortunately, New York State remains one of the
small handful of states lacking a statutory voluntary
cleanup program for brownfields. Indeed, the New York
program is not even grounded in formal regulations or
published guidance. Although this unhappy circum-
stance may be remedied in the near future, there are sig-
nificant underlying problems with the structure and
philosophy of the New York program that show no
signs of changing for the better.1!

This article will outline and illustrate some of the
problems with New York’s brownfields/voluntary
cleanup program and with pending reform proposals. It
will point the way toward some possible improvements.
I wrote it from the vantage point of a native New Yorker
(CCNY, B.S. 1966) who returned to New York State in
1998 after spending 26 years in the Maryland suburbs of
D.C. observing how things are done in the rest of the
country.

New York State Background

In 1996, Governor Pataki addressed the Business
Council of New York State.12 He praised reforms that
led New York to be ranked for the first time by Site
Selection Magazine as being “among the top ten sites in
the country to locate new industrial sites or expand
existing facilities.” He boasted of putting state govern-
ment “on a strict diet of less spending, less regulating,
and a lot less taxing.” In a brief reference to environ-
mental issues, he affirmed, “We’ve already proven that
economic development and environmental protection go
hand in hand.” He trumpeted the “good news” that
“today, victims of bureaucracy no longer have to tolerate
the intolerable” and pledged that “when this govern-
ment is not acting as it should,” let us know “and it will
be fixed.” “You can count on it. . . .” “Case by case,” he
said, “we’re replacing the slow and cynical attitude of
the past with a new attitude that embraces change, rises
to new challenges and moves with us on the road to
renewal.”

In localities across the state, the Governor and his
environmental conservation commissioner have
endorsed the state’s brownfields program as a way of
turning abandoned or underused properties “into com-
munity assets, creating jobs and revenues for local resi-

dents,” and as “providing a successful mechanism for
environmental renewal and economic opportunity.”13

On a statewide basis, the Governor has pressed for
legislation to refinance and improve New York’s Super-
fund program, endorsing, among many other points, a
recommendation by the 1999 Superfund Working Group
that state law should “[f]ocus liability on true polluters
and free innocent purchasers from liability, while ensur-
ing that actual polluters are not relieved of any financial
or legal responsibilities.”14 Unfortunately, some of the
Governor’s other proposals may have counterproduc-
tive consequences. For example, the Governor has pro-
posed to maintain “the most stringent environmental
and public health standards in the nation,”’> and to
apply to the voluntary cleanup program “the same goal
as set forth in the State Superfund Program.”1¢ Estab-
lishing “one cleanup objective for the State Superfund
Program, Voluntary Cleanup Program, and remediations
which do not constitute an immediate response cleanup
under the Oil Spill Program” (a unified program
approach) is justified as a way to “provide certainty, pre-
dictability and consistency among the State’s many
cleanup programs. . . .”17 The bill provides that the com-
mon “cleanup goal be protection of the public health
and environment and, at a minimum, elimination or
mitigation of all significant threats to the public health
and environment.”18

A cynic might wonder whether the overriding goal
of a unified program may not really be “to get more
sites cleaned up more quickly with private dollars . . .
[which will] reduce the burden on New York taxpayers
and businesses for the costs of the state share on
cleanups.”“1? A better way to reduce costs and create pos-
itive cash flows—as the state has recognized in its com-
mendable Empire Zone program—is to incentivize the
cleanup and redevelopment of festering brownfield sites
so that they start generating meaningful property, sales
and income taxes.

A results-oriented cleanup goal, related to health
and environmental risk, is clearly preferable to the arbi-
trary goal of restoring all contaminated sites “to predis-
posal conditions.”20 However, there is cause for concern
that, in the interest of “certainty, predictability and con-
sistency,” cleanup volunteers who did not cause or con-
tribute to contamination of low-risk brownfield sites
will be held (both under the Governor’s Superfund
reform program and under most of the other reform
proposals put forward by other political leaders) to the
same procedural and/or substantive standards as recal-
citrant polluters responsible for creating high-risk
Superfund sites. Indeed, even if brownfield volunteers
were ultimately subjected to lesser cleanup obligations
(based on lower risks), if they were forced to carry out
steadily expanding monitoring for many years to prove
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to the satisfaction of DEC and DOH that their site did
not present a significant risk, the deterrent effect on vol-
unteers might be similar.2!

Although I view some elements of the Governor’s
reform legislation as problematic (while other features
are clearly meritorious),?2 most of the other Superfund
reauthorization proposals (offered by various legisla-
tors) raise similar or even more significant concerns.

Under current law (article 27, title 13), DEC has
authority to order “responsible parties”?3 to remediate
inactive hazardous waste disposal sites that pose a sig-
nificant threat to the environment. Under proposed
reform legislation, cleanup volunteers would be held to
the same standards as responsible parties—even at sites
that are not inactive waste disposal sites and which do
not present a significant threat to the environment. That
hardly sounds like focusing liability on true polluters
and freeing innocent purchasers from liability. Nor does
it sound like a lessening of intolerable bureaucracy or a
way to attract new employers to New York State.

New York’s Current (Administrative)
Voluntary Cleanup Program

Whoever penned the aphorism “no good deed goes
unpunished” could have had New York’s Voluntary
Cleanup Program (VCP) in mind. Indeed, DEC some-
times appears to apply more energy and attention to
exacting the last ounce of clean up or monitoring from
well-intentioned volunteers than it does to ferreting out
and bringing to justice unrepentant polluters.

Although doubtless established with the best of
intentions, the VCP has mutated into a bureaucratic
quagmire from which, once entered, there is no painless
escape. Indeed, sophisticated property owners, develop-
ers, environmental professionals and municipal officials
in New York State have come to recognize that, for most
brownfield sites, it is vastly quicker, easier, less expen-
sive and less risky to proceed (based on the advice of
their own environmental professionals) without involv-
ing DEC than to try to obtain a liability release under
the VCP. There is unfortunately little to suggest that pro-
posed new regulations or legislation will change matters
significantly for the better. Indeed, in some important
respects, the proposed reforms may make matters
worse.

The DEC launched the VCP in October 1994 pur-
suant to the general grant of authority under ECL §
3-301. Administrative guidance, seen by few outsiders,
can be found in Organization and Delegation Memo
#94-32, Policy: Voluntary Cleanup Program.2* The only
“published” guidance (undated, but not issued until
long after the program was initiated) is contained in a
3-page Division of Environmental Remediation Fact
Sheet (Voluntary Cleanup Program Web site, which can

be found at <http://www.dec.state.ny.us/website/
der/vcp/veps.html>).

In the early years of the program, written guidance
to prospective VCP applicants largely consisted of
reprints of a speech by Charles E. Sullivan, Jr., then
Chief of the Inactive Hazardous Waste Site Enforcement
Bureau of DEC’s Division of Environmental Enforce-
ment.?5 (Larry Schnapf has aptly referred to this as
“rulemaking by speechmaking.”) Among other things,
this document included the following assertions:

Dealing head-on with developer con-
cern over potentially unlimited remedi-
al liability when involved with contami-
nated parcels, this program provides a
definite end point to the developer’s
remedial commitment by establishing
pre-determined cleanup objectives that,
once reached will trigger the Depart-
ment’s provision of qualified past con-
tamination remediation liability releas-

es. (p. 2).

* ok X

The volunteer will investigate the site to
gather information needed to determine
the appropriate cleanup level, which
will be a level consistent with the safe
use of the property for the purpose to
which the volunteer intends the proper-
ty to be used and the document will
identify the cleanup level to be attained
or the process to be used to determine
that level. . . . As can be seen, then, risk-
based assessments determine cleanup levels
[emphasis added]. However, while the
ARAR concept does not automatically
drive cleanup levels—as it does under
CERCLA, State standards certainly
must be accounted for in the risk-based
assessment decision-making; how they
are accounted for is determined on a
site-specific basis. This being said,
though, we continue to evaluate how to
apply the risk-based assessment
methodology to contaminated ground-
water situations; at this point it does not
appear clear how [it] would apply risk-
based determinations any differently
than what presently is done for non-vol-
unteer sites, viz, groundwater standards
are considered, as are the potential for
use, discharge to surface water, and the
practicability of cleaning up to stan-
dards. (p. 5).

* ok X
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Volunteers who are not PRPs [Potential-
ly Responsible Parties] and volunteers
who are PRPs solely by reason of site
ownership must remediate on-site con-
tamination to agreed-upon levels and
must eliminate sources of onsite con-
tamination that cause offsite impacts.

(p- 5).

To aid attorneys in the negotiation of Voluntary
Cleanup Agreements (VCAs), the Hazardous Site Reme-
diation Committee of the NYSBA’s Environmental Law
Section formed a Brownfields Subcommittee to review
the agreements issued by DEC and to prepare periodic
reports summarizing these agreements and analyzing
certain features and trends in these agreements. The first
such report was published in The New York Environmen-
tal Lawyer, Vol. 16, No. 4, pp. 17-28 (Fall 1996). (It cov-
ered agreements Nos. 1-31 and 34 issued through Sep-
tember 20, 1996.) The twelfth and final report (covering
agreements Nos. 95-97) was published in the
Spring/Summer 2000 issue (Vol. 20, No. 2).26

The first report by NYSBA’s Brownfields Subcom-
mittee included a useful summary of the “Elements of
the Voluntary Cleanup Program,” at least as reflected in
the first 30-plus VCAs. One observation in this report
(p- 19) is worth highlighting. The report states: “For
cleanups under the ECL, the DEC has taken the intend-
ed site use into account when developing cleanup stan-
dards for the voluntary cleanup program, but it does not
appear that the cleanup standards for non-residential uses are
any less stringent than for non-residential property cleanups
under the traditional ECL program” [emphasis added]. No
mantra is recited more frequently in the context of the
VCP than that sites are to be cleaned up consistent with
their present and anticipated uses. However, no guiding
principle seems to be more casually disregarded. This is
unfortunate because use-based (or risk-based) cleanups
are the fundamental underpinning of successful volun-
tary cleanup programs throughout the U.S.

A note by Larry Schnapf in the Fall 2000 issue of
The New York Environmental Lawyer (Vol. 20, No. 3)
announced that the Brownfields Subcommittee would
“no longer be reviewing prior VCP agreements” in light
of DEC’s plans to change “the form VCP agreement to
one that does not undergo negotiation.” The note also
referred to consideration being given by DEC to
issuance of “a new informal technical guidance docu-
ment which would be designed to expedite the investi-
gation and remediation process.” As of the beginning of
2002, neither of these guidance documents had been for-
mally promulgated.

Although establishing non-negotiable VCA forms
and standard site characterization and remediation pro-
cedures can be a good thing—from the standpoint of

reducing transaction costs and enhancing certainty and
predictability—it is not an unmixed blessing. An
immutable form of agreement suggests a rigid, one-size-
fits-all philosophy that may not always make sense and
may serve to further inhibit volunteerism. And stan-
dardization of procedures, while a convenience for
bureaucrats, may smother the ability to expedite sign-
offs on low-risk sites. This is in no way meant to down-
play the importance of clearly stated, predictable,
upfront “rules” that define the procedures by which the
“game” will be played and the goals by which the out-
come will be evaluated. Certainly, written rules are bet-
ter than no rules, or rules that are available only to the
umpires, but not to the players.2” Unfortunately, DEC
has been known to disregard the rules in the past (e.g.,
as set forth in mutually binding VCAs) and to change
the rules in the middle of the game. It is not clear that
merely issuing another “playbook” will necessarily
improve matters in this regard.

How the DEC Program Departs from
Accepted Brownfields/VCP Principles

These principles are based on the established
approaches of the U.S. Environmental Protection
Agency and the vast majority of U.S. states and territo-
ries. Indeed, while many DEC and other New York State
officials (as well as various N.Y.S. working groups, task
forces and coalitions) may claim to support some or all
of these principles in concept, the practical reality has
often been very different. Unfortunately, in order for the
brownfields/voluntary cleanup program in New York
State to accomplish its complementary environmental
cleanup and economic development objectives, would-
be private sector (and/or municipal) participants must
have reason to believe (a) that there is some benefit to
participating in the program (as opposed to proceeding
on their own or finding a less risky greenfield site), and
(b) that in setting rules and procedures, DEC says what
it means and means what it says.

1.  Program Procedures, Standards and Objectives
Must Be Written, Clear, Enforceable and Stable

In New York currently, the voluntary cleanup pro-
gram has no explicit statutory or regulatory authority.
Program objectives have been primarily set forth in
speeches and press releases rather than in written guid-
ance. The emphasis and requirements of the program
have changed with changes in responsible DEC person-
nel. The DEC professionals (i.e., in field offices and at
the regional level) who primarily deal with cleanup vol-
unteers, have little autonomy to make decisions or pro-
vide reliable guidance because they can be (and often
are) overruled by headquarters officials. What written
guidance that has been developed is often unpublished
and withheld from the public.?8
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What is needed—the voluntary cleanup program
must be given specific legislative authorization, backed
up by duly promulgated rules, and in accordance with
published guidance and procedures. Superfund reform
legislation proposed by the Governor and others would
give the voluntary cleanup program a statutory basis.
(This is good in principle—although an unworkable
statutory program is no better than an unworkable
administrative one.) If such legislation is not enacted
shortly, however, DEC should move forward with the
establishment of formal VCP regulations, following
notice-and-comment rule-making.

2. The Program Must Provide Certainty and
Predictability

Currently, the only certain and predictable feature of
the DEC program is its lack of certainty and predictabili-
ty. Voluntary cleanup agreements will often establish
performance objectives (e.g., removal of contamination
sources, avoidance of adverse impacts on human health
or the environment). However, DEC will typically
require extensive monitoring—to verify that sources
have been removed, then to ensure that trends are in the
right direction, then to answer questions about how
quickly levels will decline, and finally just for the sake
of operation and maintenance. If levels in soil, ground-
water or indoor (or outdoor) air are considered “too
high” at any stage by anyone in the decision-making
framework, engineering controls may be required—even
if natural attenuation would quickly yield the same
result. (Even if presumptive remedies are implemented
early on, this will usually not be viewed as reducing the
need for extensive investigation or continued monitor-
ing.) If groundwater is contaminated, monitoring and
cleanup requirements are likely to be extensive and pro-
tracted. This is true regardless of whether nearby
groundwater is used as a drinking water source, and
even if nearby drinking water supplies are shown not to
be threatened. It is especially true if the groundwater
contaminants are known or suspected carcinogens (even
if the actual cancer risk is vanishingly small).?

What is needed—upfront certainty and predictabili-
ty (while permitting appropriate site-specific flexibility).
Cleanup volunteers must be able to rely on the
immutability and inviolability of the obligations set
forth in the Voluntary Cleanup Agreement they signed
onto.

The Governor’s Superfund reform bill proposes to
provide predictability by providing “one cleanup objec-
tive” (i.e., a very stringent one) for the State Superfund
Program, the Voluntary Cleanup Program and certain
Oil Spill cleanups. While this may provide “certainty,
predictability and consistency” among all of the state’s
cleanup programs, it is likely to eliminate any incentive
for a volunteer to step forward. Unless the site is very

valuable, a prospective purchaser or developer will sim-
ply go to another site that won't require a costly DEC
cleanup, while existing site owners or operators who
may be forced to clean up if DEC gets on their trail will
be tempted to “hide in the weeds” and hope that DEC
will never get around to them. Trying to force consisten-
cy among very different cleanup programs will be coun-
terproductive. What is needed are fast-track procedures
for low-risk brownfield sites and more deliberative
requirements for higher-risk sites. Instead of requiring
all residents to wear size 9 shoes for the sake of unifor-
mity (assuming the state played a role in regulating
shoes, which it doesn’t), it would be better to ensure
that shoe sizes have a consistent meaning from one part
of the state to another and that resources are not being
misallocated by making shoes larger than they need to
be. (I apologize for the shoe metaphor, but if the shoe
fits. . . .)

3. The Voluntary Cleanup Program Needs to Have
Cleanup Standards3° That Are Risk-Based, if
Volunteers Are to Have an Incentive to
Participate

If a volunteer at a low-risk brownfield site is forced
to clean the site up to pre-disposal pristine conditions,
or if a volunteer who wants to use the site for a factory
must clean it up to the same standards as a playground
or nursing home, fewer and fewer volunteers will come
forward.

What is needed—the cleanup remedy must be
geared, both in concept and in reality, to current, intend-
ed and reasonably anticipated future land uses at the
site. Adjacent property uses should also be taken into
account, but only where there is a plausible risk that
such properties may be significantly impacted (e.g., are
in the down-gradient path of a rapidly moving contami-
nant plume). Merely saying that the remedy is geared to
present and future land uses does no good if the same
stringent procedures and cleanup standards end up
being applied in practice without regard to the land use.

4. The Program Must Not Treat Volunteer,
Non-Contributory Owners and Prospective
Purchasers and Developers the Same as
Culpable Responsible Parties

The DEC has great leverage over responsible parties
at Class 2 inactive hazardous waste (state Superfund)
sites, especially if they directly contributed to the con-
tamination. If such PRPs do not cooperate, DEC can take
enforcement action against them. (Legislative reforms,
such as those advocated by the Governor to enhance
DEC’s power to issue administrative orders and pursue
treble damage penalties against recalcitrant PRPs, are—
if appropriately structured—necessary, reasonable and
even desirable.)
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Although DEC may also find itself with great lever-
age over non-contributory cleanup volunteers, it is criti-
cal that DEC resist the temptation to treat the innocent
volunteer as either an evildoer deserving of punish-
ment, or as a deep pocket ripe for the plucking. Volun-
teers, who often have no existing connection to the
brownfield site in question, typically come forward
because they’d like to do something with the site that
may be beneficial both to them and the community, but
are concerned about real or perceived contamination
(usually of unknown severity). If they can obtain assur-
ances from DEC that they are not opening themselves
up to never-ending cleanup liability, they may be will-
ing to embark upon a voluntary cleanup—if the rules
are explained clearly, upfront; if the process has a clear
beginning and end; and if closure can be achieved rela-
tively expeditiously. Nothing could be more destructive
to the volunteer’s willingness to participate than to be
treated like the enemy by DEC.

If cleanup volunteers are treated like polluters—for
the sake of consistency, or otherwise—the supply of vol-
unteers will quickly dry up. There are alarming signs
that this is already occurring. (According to DEC data,3!
12 VCP investigations and 14 remediations were completed
between March 31, 1998, and March 31, 1999, but those
numbers dropped to 6 investigations and 9 remediations dur-
ing the following fiscal year, and to only 2 investigations and
4 remediations during the fiscal year ending March 31, 2001.
This rapid downward trend should signal decision mak-
ers that “something is rotten in the State of Denmark.”)
Since innocent volunteers cannot be forced to volunteer
or to stay in the program through the threat of enforce-
ment, ill-treatment of volunteers will either force volun-
teers to gravitate to less risky sites (generally further
removed from the urban core), or induce them to reha-
bilitate sites on their own without involving DEC.

The former outcome is undesirable in the long run
from the standpoint of both environmental management
and socioeconomics. The latter outcome is probably the
most sensible in most cases (given the realities of the
DEC program), but could be risky to the volunteer if a
serious environmental problem was present but was not
detected.

A capital punishment metaphor may be appropriate
in this context. It is better for society that the system
allows 1 guilty person out of 100 to go free, than it is to
have a system that is willing to execute 1 innocent per-
son out of 100 in order to ensure that no guilty person
goes unpunished. In the voluntary cleanup program
context, a program that gives volunteers the benefit of
the doubt and facilitates accelerated cleanups will clean
up many more sites, more quickly, than a program
entwined in red tape that suspects everyone and scruti-
nizes every detail for fear of allowing an unclean site to

be redeveloped. In fact, the latter type of program may
succeed only in losing all its volunteers and in cleaning
up nothing.

What is needed—an approach that recognizes and
acknowledges the crucial differences between volunteers
and responsible parties, and between brownfields and
Superfund Sites; one that does not blindly worship con-
sistency or exalt means over ends. In my humble opin-
ion, this is the biggest problem with most of the so-
called reform proposals. True, the overriding objective in
all cases is to protect human health and the environ-
ment. However, the means by which that objective is
achieved must vary with the circumstances of each case
(or, at least, each broad category of cases).

Instead of abusing cleanup volunteers, DEC should
be helping them—for example, (ideally) by conducting
or paying for initial site characterization (to remove
uncertainty and fear of open-ended liability) and then
holding the volunteers harmless for all pre-existing con-
tamination.

5. The Program Must Provide a Broad Liability
Release in Return for a Voluntary Cleanup

As many of the reform proposals would do, any lia-
bility release received for a voluntary cleanup should be
binding on the state as a whole and not just on DEC. (If
this reform is to be of any benefit, the quid pro quo can-
not be still more onerous cleanup demands before state
signoff will be provided.) Broad releases should be
available not only for extensive cleanups, but for low
risks. Just because the desired release is broad (or the
volunteer’s pockets are deep) is no reason to demand a
more extensive or protracted cleanup than is warranted
and required by the site-specific risk. Indeed, even if the
site-specific risk is significant due to ubiquitous contam-
ination of nearby properties, or to other factors not
caused or contributed to by the cleanup volunteer, liabil-
ity releases should be freely issued—as long as present
and proposed site users can be protected.

What is needed—an approach that resists the need
to punish the innocent just because contamination may
be present. If more cleanup is needed than it is fair to
impose on the volunteer, DEC (i.e., the taxpayer) should
pay for it—if those responsible for the problem cannot
be made to pay. (If DEC foots the bill, cost-recovery
should be pursued against those responsible—plus a
sizable penalty if the responsible parties are uncoopera-
tive and recalcitrant.) Volunteers must be given the
incentive to come forward with the prospect of a broad
release from liability in return for their volunteerism.
Only fraud or newly discovered hazards (to the extent
of such hazards) should generally be the basis for
reopeners.
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6. The Program Must Provide an Accelerated
Process for Meeting Voluntary Cleanup
Commitments

Just as “justice delayed is justice denied,” real estate
deals that must be put on hold until a sluggish bureau-
cracy uses up all its red tape are deals that won't go for-
ward and will seldom be repeated. They are truly lost
opportunities.

What is needed—a lean and mean program that
rewards decisiveness, creativity and speed over consis-
tency, timidity and bureaucracy. A program that creates
a clear path to “Yes!”—not a maze in which all paths
lead to “No!”

7. Financial Incentives Should Be Made Available
to Private as Well as Local Government
Volunteers to Encourage Voluntary Cleanups

Taxpayers” money should be husbanded and
expended wisely and sparingly. However, the use of
public funds to rehabilitate brownfield sites and pro-
mote their reuse should be viewed, not as a cost, but as
an investment that enriches the tax base. Bond Act fund-
ing for municipally owned brownfields is viewed in this
light—much to the state’s credit. (Proposed reform legis-
lation to enhance the attractiveness of such funding,
while further limiting liability for municipally owned
sites, is a good step or two in the right direction.)

The state needs to recognize that the same logic
would apply to providing financial incentives to private-
ly owned brownfield sites. Indeed, the state does recog-
nize this in the context of Empire Zones (which are often
dominated by brownfield sites). Unfortunately, in the
voluntary cleanup program context (where one is deal-
ing with privately-owned brownfield sites), the state’s
emphasis seems to be on (1) getting volunteers to reim-
burse the state’s oversight and administration costs; and
(2) getting volunteers to spend as much private money
as possible on cleanups, so that the possibility that pub-
lic funds will ever need to be expended is minimized.
That is penny-wise and pound-foolish. And it sets up
externalities under which cost-effectiveness only matters
to DEC as long as it is public money being saved. (It is
like a cash-strapped student who would rather charge
$50 to Dad’s credit card on a day’s worth of restaurant
food than spend her last $10 bill on several days” worth
of groceries.)

Even worse, it creates a counterproductive risk-
aversiveness that promotes more investigation and
cleanup than necessary, and a more protracted process
than desirable—all in an effort to stretch scarce program
dollars and avoid unbudgeted program expenditures as
much as possible. If the same philosophy had been
applied in the early days of this country, the pioneer

colonists would have never made it west of West Vir-
ginia.

It is true that public funds should not be casually
distributed to a private profit-making enterprise without
provision for profit sharing, or at least for a return of the
initial public investment. There are a host of such mech-
anisms in place in jurisdictions throughout the country
(and, indeed, even in New York State). Examples are Tax
Increment Financing (where a local government or tax-
ing authority helps fund a brownfields cleanup or rede-
velopment project by floating bonds which are eventual-
ly repaid by the increased tax revenues that result from
the new development)3? and Revolving Loan Funds
(which provide bridge financing to move a project for-
ward; when the successful project repays its loan, new
financing is available to fund the next project).

What is needed—an attitude change on the part of
state regulators (and legislators), that begins to recog-
nize that the more attractive the voluntary cleanup pro-
gram is made to prospective volunteers, the more the
state and state taxpayers will benefit. It is not “us” ver-
sus “them.” “They” is “us.” (Nobody benefits from a
bureaucratic program that lumbers forward slowly and
cautiously to avoid making mistakes, but which does
nothing to inspire or attract the volunteers who are the
“engine” that must drive this “machine” forward.)

If the VCP were revamped so that each element was
scrutinized from the standpoint of “will this make the
program more or less attractive to cleanup volunteers?,”
the result would be a vastly better program. More vol-
unteers would participate. More decaying sites would
be rehabilitated. More neighborhoods would be revital-
ized. And, yes, more contamination would be cleaned

up.

8. The Program Should Afford Reasonable
Opportunities for Review and Comment by
Interested and Affected Members of the Public,
But the Degree of Public Participation Should
Be Commensurate With the Degree of Risk
Realistically Presented

Programs that try to please everyone end up pleas-
ing no one. There is no such thing as “zero risk.” And
voluntary cleanups, brownfields and acceptable risks for
scary-sounding chemicals are likely to be complex and
mysterious concepts for most people. However, the rea-
son we pay government regulators the “big bucks” is to
have them make some difficult decisions on our behalf
and, in other cases (where the risks to the public are sig-
nificant and public concern is strong) to help explain the
risks and give the public an opportunity to get their
questions answered and to give voice to their fears and
concerns.
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Public participation is basic to our democratic
process. But that doesn’t mean that all decisions must be
made by a consensus of the public. Ours is a representa-
tive democracy. We must rely on our elected and
appointed public officials to safeguard our interests.

In the case of most brownfield /voluntary cleanup
program sites, a notice in the Environmental Notice Bul-
letin of the proposed finalization of a Voluntary Cleanup
Agreement, with an opportunity for public comment, is
appropriate and sufficient. In higher-risk situations,
where public concern is more pronounced, more elabo-
rate procedures for both notice and comment are appro-
priate. In some cases (e.g., where volunteer experts are
not available from a local university), taxpayer-funded
technical assistance grants may be necessary and appro-
priate to allow concerned residents to come to grips
with the issues and alternatives. This is most often justi-
fied where federal or state Superfund sites are involved.

What is needed—there does not appear to be a
problem currently in most cases. What needs to be
guarded against is either too little opportunity for public
involvement at one extreme (where there is significant
risk and a real basis for concern), or too much participa-
tion which merely adds to red tape and delay at the
other extreme (where there is a low-risk site and a need
to move quickly).

9. A Separate Voluntary Cleanup Program
Coordinator Should Be Designated Under the
Deputy Commissioner for Water Quality and
Environmental Remediation, but Outside the
Division of Environmental Remediation

The alarming slide in recent years in the number of
completed voluntary cleanup program investigations
and remediations suggests that there is something seri-
ously wrong with the program that requires immediate
attention. The fact that there has not yet been a parallel
drop in new VCP agreements should be small comfort.
Is it likely that new volunteers will continue to come
forward to enter the VCP program, if it takes longer and
longer to complete the work called for by DEC and to
receive DEC signoffs?

I believe that a big part of the problem is that VCP
requirements have been getting more and more onerous
and have become more and more difficult to differenti-
ate from those of DEC’s more heavy-duty remediation
programs. A major thrust of the Governor’s (and oth-
ers’) reform proposals would be to formalize and accel-
erate this trend (in the name of consistency). This would
be a serious mistake, in my opinion.

What is needed—the Voluntary Cleanup and
brownfield programs need to be removed from the Divi-
sion of Environmental Remediation and placed under a
brownfields “czar” (still reporting to the Deputy Com-

missioner for Water Quality and Environmental Remedi-
ation) whose primary mission is to clean up and rede-
velop underutilized brownfield sites—rather than to
look for more “handcuffs” and “leg irons” to borrow
from the Superfund and Oil Spill programs adminis-
tered by the Division of Environmental Remediation.
(This is not intended as a personal criticism of any DEC
official or employee.)

10. Even Within the Voluntary Cleanup Program,
Statewide Consistency Should Not Be Viewed
as an End in Itself, Where There Are Plausible
Reasons for Site-Specific or Region-Specific
Variability

One cannot fault the underlying principles that
(a) all contaminated sites should be regulated consistent
with protecting public health and the environment, and
(b) the polluter should pay. However, applying these
principles to different types of sites requires different
tools and procedures.

Just as it is not appropriate to apply to low-risk
brownfield sites being cleaned up by innocent volun-
teers the same stringent and punitive procedures and
standards that are needed and justified at high-risk
Superfund sites where responsible parties refuse to
cooperate, it does not make sense to apply a one-size-
fits-all approach to all brownfield sites—regardless of
site-specific or geographic differences.

Not only will the extent of contamination and
potential for off-site exposure vary from site to site, but
so will such factors as the cost-effectiveness of a full
cleanup (e.g., in light of the value of the cleaned-up
property and the contemplated site use); the financial
viability and accessibility of those who caused or con-
tributed to the contamination; the willingness and abili-
ty of the would-be cleanup volunteer to expend the
time, effort and resources necessary to accomplish a full
cleanup; the logistics of the business deal (e.g., is there a
narrow time window within which the transaction must
be completed?); and the importance ascribed by the
local community to redeveloping the particular site (in
relation to plans for the surrounding area).

It is dangerous and wrong for Albany to try to dic-
tate to field staff how every brownfield site in the state
must be handled in every conceivable circumstance. It is
even more wrong-headed to apply a lowest-common-
denominator approach by which every site is regulated
as though it were the worst site. Yet this is the inevitable
impact, stripped of its rhetorical camouflage, of attempt-
ing to impose statewide consistency.

What is needed—more flexible guidance from
Albany and more autonomy for field staff to make
appropriate site-specific judgments.

NYSBA The New York Environmental Lawyer | Winter 2002 | Vol. 22 | No. 1 9



Counter-Productive Internal Procedures

DEC’s unpublished “Voluntary Cleanup Program
Internal Procedures” (the “Procedures”) were most
recently revised on November 30, 1999. (The precipitous
decline in VCP completions dates to about the same
time frame.) I don’t know when the Procedures were
first established, except that it was well after the initia-
tion of the Voluntary Cleanup Program in 1994.

A primary focus of the Procedures appears to be “to
promote statewide consistency in the program.” (p. 1.)
To this end, elaborate procedural steps and paper-trail
requirements are established to ensure that the project
manager coordinates with the regional project attorney,
the regional engineer and “all other regulatory pro-
grams in the Region (e.g., Air, Water, Solid and Haz-
ardous Materials, Fish and Wildlife)” before a given
cleanup volunteer and site are considered eligible to
participate in the program. Before the draft VCA can be
approved, consistency reviews must also be conducted
by the project attorney’s supervisor, by the central office
legal coordinator, by the central office voluntary cleanup
program coordinator (to verify that the technical
requirements of both the agreement and the work plans
are consistent with similar projects across the state), and
by the project manager’s supervisor. In addition, the
Procedures require “written concurrence” from the state
Department of Health at every significant stage of the
process: before the draft VCA is approved; on remedia-
tion work plans; and prior to final sign-off on Investiga-
tion and/or Remediation approvals.

The unconditional requirement of written DOH con-
currence is objectionable for multiple reasons:

(1) Not being a party to VCAs, DOH does not con-
sider itself bound by the terms and conditions of
the Agreements. Thus, cleanup volunteers, hav-
ing entered into a good faith agreement with
DEC with finite obligations, may find themselves
suddenly subject to new, unbargained-for
requirements as the price of DOH concurrence.

(2) Although VCAs typically require DEC to
respond to submittals within a set period of time
and to provide reasons where a submittal is not
accepted, no such constraint limits DOH. DOH
can take as long as it wants and/or be as arbi-
trary as it wants, knowing that no approval can
be given without its written concurrence.

(3) If DOH got involved on its own with a voluntary
cleanup program site, its authority would be lim-
ited to that conferred by the state legislature
under the Public Health Law. That authority
would be nil for a site not even classified as an
inactive hazardous waste disposal site. (Under
PHL § 1389-b, DOH is given certain authority to
respond to “a condition dangerous to life or

health resulting from an inactive hazardous
waste disposal site.”) However, by virtue of the
power conferred by DEC for it to withhold its
concurrence, DOH need not worry about such
technicalities. | am waiting for someone to
explain how DEC can confer on DOH more
power to act indirectly than the state legislature
has given DOH to act directly.

Since the DEC Procedures are internal mandates
from DEC higher-ups with the power to reward and
punish subordinate officials, the requirement of numer-
ous signoffs by multiple levels of DEC’s own bureaucracy
can also be a way of inducing lower-echelon employees
to succumb to “suggestions” that lack technical merit or
legal authority, and to bludgeon battle-weary volunteers
to agree to “one or two more requirements” (beyond the
last departure from what was agreed to in the VCA) as a
way of shaking loose a needed DEC approval. This is in
the highest tradition of car dealerships that require a
“manager” to sign off on deals negotiated by a salesman
before they become final.

Moreover, the very premise of statewide consistency is
faulty—or at least untested by the rigors of a public
rule-making proceeding. It is far from self-evident that a
cleanup remedy which can be justified as cost-effective
in Scarsdale, where land may be worth $5 million an
acre, or on Long Island where groundwater is used
extensively as a drinking water source (and land is also
expensive), should be applied for the sake of consistency
to such places as Binghamton or Utica, where neither
land values nor groundwater dependency provide com-
parable imperatives.

The Procedures also require remediation agreements
to “include requirements for appropriate engineering
and/or institutional controls (e.g., deed restrictions) that
may be deemed necessary to allow for the contemplated
use of the site. . . .” This seems like overkill, especially
where the same stringent remedy is commonly imposed
on non-residential land uses as would be applied if a
residential use were contemplated. Deed restrictions
(especially where not justified from an exposure assess-
ment standpoint) may be enough to quash a commercial
real estate deal, where the buyer is not willing to pur-
chase encumbered land. Deed restrictions and other
institutional controls have a legitimate role in a properly
designed and functioning program.

Some states have established by statute that brown-
fields (or VCP) cleanups must be approved by “licensed
environmental professionals.”33 Very few, if any, are
restrictive to the point of requiring sign off by a registered
professional engineer. Yet, the Procedures impose this
requirement (p. 4). Not only is there no statutory foun-
dation for rejecting the findings and results of environ-
mental professionals who are not registered P.E.s, but
this requirement goes beyond the obligations contained
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in most, if not all, voluntary cleanup agreements.3* The
requirement is therefore not only arbitrary and ultra
vires, but ex post facto.

The Procedures inexplicably (p. 10) specify that proj-
ects completed under an investigation-only agreement can-
not receive an assignable release from DEC “even if the
Department concludes that no remediation is neces-
sary.” (Instead, they must content themselves with a
“Satisfactory Completion” letter from the project manag-
er.) By contrast, when work is done under a combina-
tion investigation-remediation agreement but the inves-
tigation shows that no remediation is necessary, the
volunteer is eligible for an assignable release and
covenant not to sue issued by the Central Office Legal
Coordinator. Quibbling about these distinctions may be
more an exercise in sophistry than of practical import,
since it is hard to envision DEC under the present pro-
gram ever concluding that no remediation is necessary.

Finally, not only must the cleanup volunteer obtain
an engineering certification he didn’t bargain for, but
that certification must address the seven remedy selection
“factors given in 6 NYCRR 375-1.10(c).” The problem is
that these factors were intended to apply only to state
and federal Superfund sites. They include conformity
with New York State Standards, Criteria and Guidelines
(SCGs, which are similar to federal ARARs)3>—which as
already discussed are extraordinarily stringent in New
York State. (Not only would the Governor’s Superfund
Reform Legislation give this requirement the force of
law for all of the state’s contaminated sites programs,
even for non-registry sites, but it would add two addi-
tional—albeit not necessarily objectionable—factors that
would have to be considered. One of these is current,
future or reasonable anticipated land uses of a site and
surrounding properties. The other creates a presumption
that any soil contamination will be cleaned up to resi-
dential levels at certain Class 1 or Class 2 sites.)36

A Not-So-Hypothetical Case Study

The concerns raised throughout this article are real
and growing worse. Brownfield seminars across New
York State have become somber events that have
increasingly devolved into forums for exchanging hor-
ror stories and venting frustrations. There is no sign of
the pumped-up public and private sector professionals
who, in other parts of the country, reinvigorate them-
selves by working together to convert blighted brown-
fields into productive and non-polluting landmarks to
teamwork and progress. The mood here is dramatically
different from that in other jurisdictions—where federal
and state brownfield officials and practitioners are full
of energy and enthusiasm because they feel that they are
doing something meaningful and socially beneficial.

I won't try to explain (because I can’t) the political
and social dynamics that have led the New York brown-
fields program to go so horribly awry and that continue
to take it two steps back for every forward step. Howev-
er, | will attempt to give the New York Brownfields and
Voluntary Cleanup Program enough concreteness,
through a case study, to allow the reality of the problem
to seep through. Hopefully, it will make the path to a
solution clearer as well.

The problem with the voluntary cleanup program is
all of the things the reform-minded Governor Pataki
enumerated several years ago—and promised to root
out of New York State (except where anyone thought it
might compromise public health or the environment):
too much regulating, intolerable bureaucracy, slow cyni-
cal attitudes of the past, government not acting as it
should, etc., etc. The solution, as so many other states
have learned, is a more streamlined and accelerated
cleanup program, where volunteerism is rewarded not
penalized, where the goal is incremental improvement
not unerring perfection, and where government leaders
strive to empower their subordinates to do good and
achieve results rather than placing them on leashes and
enshrouding them in red tape to avoid the possibility of
error or criticism.

The following case study is true, and the essential
details have been preserved without embellishment or
distortion. Names have been changed and details have
been obscured—hopefully enough to avoid retaliation.
The issues are serious, but the tone is light-hearted with
an occasional dose of good-natured sarcasm (Jonathan
Swift was always easier to read than Richard Nixon).

In 1995, three successful businessmen (who were
also brothers) considered buying an expensive (by local
standards) 10-acre piece of developed commercial prop-
erty (“the Site”) on the outskirts of a medium-sized city
in upstate New York. The three brothers—named
Placido, Luciano and Jose—called their real estate busi-
ness “PLJ Realty, LLC” (PL]). The Site, known as “Dilap-
idated Plaza,” contained a deteriorating, partially
vacant, 65,000-square foot strip shopping center build-
ing. The building was rectangular, with the front of its
longer face directed across a large parking lot toward a
north-south State Road (SR 666). Along Route 666,
which connects to the Interstate about a quarter of a
mile to the north and carries commuters to the nearby
city to the south, were other shopping centers, used car
lots, fast food restaurants, individual stores, offices,
banks and motels.

Behind Dilapidated Plaza to the east was a fast-
moving, interstate stream, the Swanee River. To the
south was a creek of more modest and variable dimen-
sions, known as Fortress Creek. Fortress Creek, while
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usually carrying limited but ample volumes of water
into the Swanee River, would go through periodic cycles
of raging intensity after heavy rains and snowmelts.
Along Quandary Road to the north, and overlooking the
Plaza from a ridge, were a handful of single-family
homes, the nearest of which approached within 100 to
150 feet of the shopping center building. No play-
grounds, nurseries, old age homes, hospitals, elemen-
tary schools or sanitariums were present within at least
a mile radius in any direction.

The site had been a farm until 1944. Dilapidated
Plaza was built in 1962 or 1963 following a period of
occupation by a number of homes and small businesses.
Agent Orange herbicide and PCB capacitors—or other
heavy duty and long-lived industrial toxicants—were
never manufactured or disposed of on the site. Unfortu-
nately, as would become apparent, a far more insidious
environmental hazard was present: a succession of dry-
cleaning stores had occupied a few thousand square feet
in the central area of the shopping plaza building
between the early 1960s and the late 1990s. Until 1989,
when the shopping center was connected to a municipal
sanitary sewer, sanitary wastes and other effluents from
the center were discharged (with DEC approval under
SPDES permits) into three generations of septic systems,
including tanks and leach fields, in the eastern part of
the site (between the building and the River).

The U.S. Geological Survey, in a 1982 report, identi-
fied the direction of groundwater flow at the site as
being to the south and east. PL]’s environmental con-
sultant, Impeccable Environmental Experts, Inc. (IEE),
confirmed this result in 1998, after extensive monitoring
of water table levels showing that the flow gradient was
to the southeast, toward the confluence of Fortress
Creek and the Swanee River.

PLJ wasn’t exactly sure what it would do with
Dilapidated Plaza, which was not in the best condition
and had a number of vacancies, but since it owned
another shopping center nearby, it figured it could more
easily manage the Plaza than its current absentee own-
ers, Deadwood Realty Corp. If PLJ could keep the Plaza
fairly well-tenanted, the investment hopefully would
hold its own. And, who knew, perhaps the real estate
would be worth enough in the future to allow PL]J to
resell it and make a modest profit.

So, PLJ entered into a Purchase and Sale Agreement
with Deadwood in mid-1995, contingent on the results
of various environmental and geotechnical investiga-
tions. PLJ retained IEE to perform an Environmental Site
Assessment. A Phase I ESA was completed in February
1996. This report flagged as a Recognized Environmen-
tal Condition the presence of Ralph’s Cleaners, which
currently used and stored the common dry-cleaning sol-
vent, perchloroethene (PERC),%” also known as tetra-

chloroethene or tetrachloroethylene, at the site. It noted
that other dry cleaners/laundries had previously occu-
pied the site, that Dilapidated Plaza formerly held a
SPDES permit to discharge waste to an on-site septic
system, and that dry cleaning solvents may have been
discharged to the septic system.

Included as an attachment to the Phase I report was
a September 1995 letter from a groundwater manage-
ment specialist on the staff of the local Old County
Health Department. The letter indicated that the sur-
rounding area had been served by public water utilities
dating back several decades, but that there were still
some commercial, institutional and industrial facilities
that maintained dual water supply systems. In such
cases, while potable water usually came from the
municipal system, on-site wells might supply process or
air conditioning water. The letter commented, citing the
1982 USGS study, that “the site lies within the calculated
cone of depression formed by the North Forty Munici-
pal well, the closest active public water supply”—locat-
ed about 1,100 feet to the southwest of the Site (south of
Fortress Creek). The letter described the Site as being
within the boundaries of a Sole-Source Aquifer (mean-
ing that development might be subject to review by the
EPA if federal dollars were involved—which they
weren't), within the limits of “a NYSDEC-designated
primary aquifer,” and as being subject to strict regula-
tion of chemical storage practices under the town of
North Fork’s aquifer protection ordinance.

Based on the results of the Phase I ESA, PLJ asked
IEE to conduct a limited Phase II study. Six of seven
attempted probe holes were successfully advanced to
groundwater. Five (P-1, and P-4 through P-7, at ground-
water depths of approximately 12 feet below grade)
were placed within the area of former leach fields. The
sixth (P-2, at groundwater depth of about 17 feet below
grade) was placed behind the building unit occupied by
Ralph’s Dry Cleaners. High part-per-billion concentra-
tions of PERC were found in the probe holes behind the
Dry Cleaners (356 ug/1 at P-2) and in the leach field
immediately down gradient of the Dry Cleaners (49.9
ug/1 at P-1). Low (1 to 3.1 ug/l) or undetectable levels
of PERC were found in the other probe holes.

When these results were submitted to Sam Suave of
DEC (local field office) on March 8, 1996, he suggested
that PL] consider entering into the Voluntary Cleanup
Program, which “would eliminate exposure to potential
future open-ended cleanup costs, set pre-determined
cleanup objectives and give assurance to financial insti-
tutions regarding their own lack of liability.” Since PL]J
would be considered a non-PRP (given its prospective
purchaser status), it would be responsible only for reme-
diating on-site contamination to pre-determined levels
and eliminating sources of on-site contamination that
could cause off-site impacts.

12 NYSBA The New York Environmental Lawyer | Winter 2002 | Vol. 22 | No. 1



Also at Mr. Suave’s suggestion, and in an attempt to
further identify the extent of contamination associated
with the dry cleaning operations, the scope of the limit-
ed Phase II was expanded to include locating and sam-
pling two septic tanks depicted on a 1985 site survey
plan.

Liquid from 5,000-gallon Septic Tank #1 was found
to contain trace levels (below 5 ug/l) of three volatile
organic compounds (VOCs), but sludge from this tank
contained part-per-million levels of two PERC degrada-
tion products (cis-1, 2-Dichloroethene at 44,400 ug/l and
vinyl chloride at 2,780 ug/1). Septic Tank #2 (2,500-gals)
and an accompanying concrete siphon chamber were
located. The tank contained no liquid and only about 2
inches of sediment, had no staining along its inside
walls and appeared never to have been used. It was
therefore not sampled.

IEE surmised that chlorinated residues in other sep-
tic tanks “are . . . likely to be limited in quantity and
localized in their distribution with one exception.” That
exception was a possible PERC-containing septic tank
located between the building and Septic Tank #1. (Such
a tank would later be identified and referred to as Septic
Tank #3.)

In a March 1996 letter to PL]J, IEE explained to its
client the potential financial implications if PL] decided
to complete the purchase of Dilapidated Plaza. It was
estimated that disposing of the septic tanks and their
contents would cost in the range of $16,000 (if deemed
non-hazardous—as was considered likely). IEE was con-
fident that the septic tank contents would not be consid-
ered a “listed” hazardous waste under 6 N.Y.C.R.R. Part
371. (However, limited amounts of stockpiled soils asso-
ciated with the excavation of Septic Tank #3 had to be
disposed of as “characteristic” hazardous waste because
leachable PERC exceeded TCLP regulatory limits by an
order of magnitude.) IEE also noted that, because elevat-
ed concentrations of chlorinated solvents had been
detected in the Site’s groundwater—at levels in excess of
DEC’s 5 ug/1 regulatory limit for groundwater used as a
drinking water source,8 it was possible that DEC might
classify it as an inactive hazardous waste site.

Although neither of the worst-case scenarios envi-
sioned in 1996 ever materialized, the ever-escalating
demands of DEC, spurred ever upward by DOH, would
soon result in a staggering increase in PL]’s costs. (Not
including construction-related costs or attorney’s fees,
investigation and remediation costs arising out of the
Dilapidated Plaza VCA will total close to a-quarter-of-a-
million dollars—a sum more than 1,400% higher than
originally anticipated by PL] and its consultants.)

Around mid-March, PLJ decided to bring in an out-
side environmental attorney knowledgeable in brown-
fields matters, Ken Cavalier, to advise it on environmen-

tal legal matters and negotiate a voluntary cleanup
agreement with DEC, if that seemed appropriate. And
by the way, PL] advised their new attorney that the clos-
ing was scheduled for April 1st (April Fool’s Day
seemed a fitting—albeit rapidly approaching—date).
This date was later extended somewhat in conjunction
with the bankruptcy proceedings in which Deadwood
Realty was now involved.

Mr. Cavalier contacted Mr. Suave and was assured
that this Site was “a good candidate for a VCP agree-
ment.” He was told there were two key things DEC
required. First, the volunteer must clean up any source
that is causing an off-site impact. (There was no evi-
dence, and it seemed little possibility, of such an
impact—provided it could be shown that the North
Forks municipal well was not being impacted.) And,
second, the cleanup volunteer would need to clean up
the site for whatever its intended purpose was. He saw
“no indoor air problem,” and viewed the required
cleanup as consisting primarily of “pumping out the
septic tanks” and maybe putting in some “passive vent
tubes.” It would also be necessary to confirm that the
current dry cleaners was on the municipal sewer system
(it was) and to dye-test the floor drain, if any (there
were two—both connected to the municipal sewer). A
potential Work Plan would need to be prepared to incor-
porate in the Agreement. He said he felt “real comfort-
able with the technical end of this” and encouraged Mr.
Cavlier to contact DEC’s regional attorney, Thomas
Truehart in Lakota, NY, and DEC’s “head attorney” in
Albany, Chauncey O’Shaughnessy. Mr. Suave indicated
that an Agreement could probably be concluded in
about 60 days—allowing 30 days to negotiate it and
another 30 days for public comment.

After filling out and submitting a VCA application
form and conducting initial conversations, attorneys
Cavalier and Truehart were able to negotiate a mutually
satisfactory Agreement in about 15 days. This Agree-
ment was signed by brother Luciano of PLJ] on April 29,
1996 (or thereabouts). Mr. Suave hand-carried it to
Albany where it was signed a day or two later by DEC
Commissioner Gepetto. Notice of the Agreement was
published in the Environmental Notice Bulletin and public
comments were solicited through June 8, 1996. As of
June 21st, no comments had been received.

[Author’s aside: Under new VCA procedures
expected to be promulgated by DEC in early 2002, vol-
untary cleanup agreements will no longer be negotiable,
but will be available only on a take-it or leave-it basis.
Also, since at least 1999, under DEC’s unpublished
internal procedures, a VCA applicant might not even be
notified of its eligibility to participate in the program for
up to 45 days after submitting an application. Although
the time required to negotiate an agreement would be
cut to zero once the take-it or leave-it form of agreement
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is adopted by DEC, it will still be necessary to develop a
Work Plan to incorporate in the agreement. Separate
Work Plans may be needed for VCAs that include both
Investigation and Remediation. By the time internal and
external “consistency reviews” are completed to ensure
that no stray thoughts or unauthorized ideas are
allowed to intrude—but at the same time allowing sen-
ior officials to insert their own favorite research topics—
any time savings gained by eliminating frivolous input
from the cleanup volunteer will have been more than
offset by the surfeit of wisdom elicited from a long list
of clever DEC and DOH bureaucrats, scientists and
philosophers. The Governor’s reform legislation propos-
es to allow 60 days for DEC to review the applicant’s eli-
gibility and to require DEC to make a “best effort” to
review the proposed Agreement within 60 days.]

The 1996 VCA for Dilapidated Plaza was fairly typi-
cal of the several dozen VCAs finalized during the first
few years of the Voluntary Cleanup Program. It set forth
as one of its goals, to “release the Volunteer and its suc-
cessors and assigns, under the conditions set forth in
[the] Agreement, from any and all claims, actions, suits,
and proceedings . . . by the Department . . ., which may
arise under any applicable law as a result of the Existing
Contamination.” Notwithstanding the presence of this
Existing Contamination, DEC determined that the
response action agreed upon under the VCA “will be in
compliance with the ECL and will not . . . expose the
public health or the environment to a significantly
increased threat of harm or damage.”

The VCA expressly contemplated that PL]J
“intend[ed] to purchase the Dilapidated Plaza, including
the Site and implement a two-phased cleanup
(“Response Program”), in preparation for and in con-
junction with the renovation (and possible demolition)
of the existing structures on the property for continued
commercial use.” The Department-Approved Work Plan
(set forth as Exhibit B to the VCA) called for two phases
of response action. “Phase I,” consisting of locating and
removing contaminated soils and structures behind the
shopping plaza building, was to begin immediately.
“Phase II” was to come into play “[i]f the laundry/dry
cleaning building is to be demolished. . . .” It was to
include appropriate disposition of in-building tanks and
piping and of underground structures not readily acces-
sible while the building was in place. (These work plan
“phases” are referred to herein in quote marks to clearly
differentiate them from Phase I and II Environmental
Site Assessments or stages of construction or develop-
ment.)

Once DEC was satisfied that the Response Program
was completed in compliance with the Work Plan and
Department-approved design, it was required to provide
[“shall provide”]

Volunteer (for each Phase of the
Response Program, upon its comple-
tion) with a separate written “clean site
notification” letter that is attached to this
Agreement and incorporated in this
Agreement as Exhibit “C” agreeing . . .
to release, covenant not to sue, and for-
bear from bringing any action, proceed-
ing, or suit against the current or future
owners of the Site or any person having
any interest in the Site, including Volun-
teer, for the further investigation and
remediation of the Site based upon the
release or threatened release of any
Existing Contamination.

The Agreement specifically reserved DEC’s right to pur-
sue legal action against “parties that were responsible
under law before the effective date of this Agreement to
address the Existing Contamination.”

DEC was given the authority to revise the agreed-
upon Exhibit B Work Plan in two (and only two) circum-
stances. The first circumstance was if, during the public
comment period on the proposed Agreement, DEC
received information indicating that the Response Pro-
gram was “not sufficiently protective of human health for
the reasonably anticipated commercial uses of the Site.
... DEC could then seek to renegotiate the Work Plan
with the Volunteer. (In this case, no such information
was received during or after the comment period.)

The second circumstance (“reopeners”) related to
changed environmental conditions or new information
(or to fraud by the Volunteer or the Volunteer’s failure
to implement the Agreement to DEC’s satisfaction). In
such cases, DEC reserved the right to require further
investigation or remedial action—but only if the
changed conditions or new information indicated that
Site conditions or the Response Program is “not suffi-
ciently protective of human health for the reasonably antici-
pated commercial uses of the Site. . . .” Note that there
was no reopener for new DEC rules or procedures
adopted after the fact.

The DEC-approved Work Plan (VCA Exhibit B) con-
templated that additional remediation might be required
in two (and only two) circumstances. Under { A.3.b. of
the “Phase I” Work Plan, where a release from a haz-
ardous substance-containing tank was determined to
have occurred, “appropriate soil sampling beneath and
adjacent to the tank” would be required “to determine if
a ‘Source Area’. . . [was] present.” If a “Source Area”
were found, it would have to be “remediated.” Similar-
ly, under I A.7. of the Phase I Work Plan, if soil gas
readings of VOCs at locations behind the shopping
plaza building and in the former septic leach fields iden-
tified any “Source Areas,” they would have to be “reme-

14 NYSBA The New York Environmental Lawyer | Winter 2002 | Vol. 22 | No. 1



diated.” “Source Area” (as used in Exhibit B) was
defined, for the specific purposes of the VCA, as “any
focal point of known oil or hazardous substance contamina-
tion at levels which currently, or reasonabl[y] have the poten-
tial to, adversely affect human health or cause any significant
off-Site impact, as determined by the Department” (emphasis
added). The concept of “significant threat to the envi-
ronment” has been defined by DEC in the context of
inactive hazardous waste sites at 6 N.Y.C.R.R. § 375-1.4.
“The mere presence of hazardous waste at a site or in
the environment is not a sufficient basis for a finding
that hazardous waste disposed of at a site constitutes a
significant threat to the environment.”3?

Paragraph III.A. of the VCA specified that DEC was
to review reports and other submittals by the Volunteer
“to determine whether [the report] was prepared, and
whether the work done to generate the data and other
information in the submittal was done, in accordance with
this Agreement and generally accepted technical and scientific
principles” [emphasis added]. Although DEC “[might]
request Volunteer to modify or expand the submittal,” it
could do so only to the extent that “the matters to be
addressed by such modification or expansion are within
the specific scope of work as described in the Work Plan”40
(emphasis added). Any disapproval of a submittal by
DEC had to be communicated to the Volunteer in writ-
ing (within 30 days of receipt of the submittal, except for
the final environmental report and certification where
the response time was 60 days), and DEC had to “specify
the reasons for its disapproval.” The Volunteer was enti-
tled to regard a submittal as approved if “no notification
or reasonable request for extension is received from the
Department within the indicated timeframes. . . .”

The only reference to the New York State Depart-
ment of Health (DOH) in the 1996 VCA was a require-
ment (p. 11) that copies of required communications and
submittals be sent to the Director of the DOH Bureau of
Environmental Exposure Investigation in Albany, in
addition to required copies to DEC. DOH was not a
party to the Agreement. And nothing in the Agreement
expanded the terms of the required Work Plan to
include additional requirements imposed by DOH.
Although it is true that, not being a party to the VCA,
DOH was not bound by the terms of the VCA, it was
presumably limited to the authority conferred by its
enabling legislation.

PL]J, although it had no way of knowing it at the
time, was off on a wild ride for the next seven-and-a-
half years (ultimately to extend to June 2003) in the
course of which the VCA was virtually ignored and
DEC and DOH officials seemed to be in competition
with one another to add to PL]J’s investigation and
cleanup burdens.

During the period that PL] continued to operate
Dilapidated Plaza’s existing shopping center building
(“Phase 1”), a period which extended until the spring of
2001, it had submitted to six obligations*! under the
DEC-approved VCA Work Plan. Three of these were
quickly carried out: (1) copies of all existing environ-
mental assessment reports had already been turned over
to Mr. Suave; (2) contaminated sediment/sludge and
liquid in Septic Tank #1 was remediated by removal and
appropriate off-site disposal; and (3) the connection of
Ralph’s Dry Cleaners to the municipal sewer system
and the absence of any floor drains still connected to the
septic system were verified.

A fourth requirement—that the dry cleaning/laun-
dry building tenant be required to institute improved
housekeeping measures to minimize the probability of
spillage from the in-building solvent tank (and to
enhance the ability to observe any spillage)—was imple-
mented in several steps (after PL] confirmed its legal
options under the carryover lease with Ralph’s Dry
Cleaners). Initially, Ralph’s was required to discontinue
dry cleaning operations entirely. Later, when its current
lease term expired, the lease was not renewed.

The remaining two requirements were more elabo-
rate. PL] had to attempt to locate, access, characterize
and remediate the contents of any underground tanks
that might be located behind the shopping plaza build-
ing. It was to do this with the aid of Old County Health
Department records (which had already been shown to
be less than fully accurate for this Site). If, in the course
of this investigation, DEC determined that a release of
oil or hazardous substances may have occurred from a
tank, appropriate soil sampling beneath and adjacent to
the tank would be performed with any necessary
removal of soils (contaminated to the point of meeting
the VCA'’s definition of a “source area”’—i.e., to levels
“which currently, or reasonabl[y] have the potential to,
adversely affect human health or cause any significant off-
Site impact, as determined by the Department”) taking
place in accordance with a Department-approved work
plan.

Under the other detailed requirement, PL] was to
take 10-12 soil gas readings (using appropriate soil gas
probes) at locations behind the shopping plaza building
and in the former septic leach fields to more fully char-
acterize the distribution of VOCs in subsurface soils. If,
as a result of such soil gas readings, any “source areas”
(as defined in the VCA) were identified, PL] would
remediate such areas in accordance with a DEC-
approved work plan. (Extensive soil gas readings were
actually taken by IEE in early 1996, as part of a Phase II
Environmental Site Assessment, even before PL] signed
the Voluntary Cleanup Agreement in April 1996.)
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By December, 1996—as documented in four
progress reports by IEE—these requirements had been
largely satisfied. However, a Target Compound List
analysis of soils stockpiled during the removal of Septic
Tank #3 (the one located closest to the Dry Cleaners)
revealed that PERC was present in excess of Toxicity
Characteristic Leachate Procedure (TCLP) regulatory
limits (8.97 mg/1 versus 0.7 mg/1), consequently requir-
ing disposal as a characteristic hazardous waste. Instead
of contenting itself with requiring PLJ to remove and
dispose of this isolated hotspot of contaminated soils (as
contemplated in the VCA), DEC (through Mr. Suave)
persuaded IEE to conduct a soil vapor extraction (SVE)
pilot study. While verbally acknowledging that, under
the terms of the VCA, implementing an SVE response
action was not really something PL] was required to do,
Mr. Suave suggested that PL] might still want to pursue
this approach as a way to avoid “the possibility” and
the associated stigma that the site could be listed as an
inactive hazardous waste site. (In reality, as Mr. Suave
and DEC were well aware, this Site could never have
been listed as a “Class 2” [significant threat] site, and if
listed at all, which was doubtful, would have qualified
as no more than a low-risk “Class 3” or “Class 4" site.)

While a series of SVE wells was put in place, includ-
ing one through the floor slab of the Dry Cleaning store,
extensive groundwater monitoring was also occurring to
confirm the direction of groundwater flow and deter-
mine if any risk was being posed to the North Forks
Municipal Well (or to the adjacent Swanee River).

On September 2, 1997, IEE reported to DEC that
tests on an initial SVE well indicated that DEC Air
Guide-1 limits (governing the need for stack emission
controls) were being fully complied with (i.e., no such
controls were required), and proposed to install two
additional SVE wells (to ensure full coverage of poten-
tially contaminated areas around Septic Tank #3) to
complete a year-long monitoring program.

On January 1, 1998, IEE reported to DEC that the
direction of groundwater flow from the Site was “south-
easterly toward the general direction of the Fortress-
Creek-Swanee River confluence” and does “not indicate
a [south]westerly flow toward the North Forks munici-
pal well.” Although PERC and two of its transformation
products were detected in MW-1 (closest to the former
source area—Septic Tank #3), none of these volatiles
were detected above the method detection limit (of 1
ug/1) in samples from the two wells located between the
former source area and the municipal well.

With uncharacteristic speed, DEC responded on
February 11, 1998, agreeing with IEE that the January
report had “clearly demonstrated that the municipal
well located at North Forks will not be impacted by the
groundwater contamination identified at this site.”

Unfortunately, DEC’s insatiable appetite for infor-
mation was not to be so easily assuaged.

Without missing a beat, DEC requested additional
groundwater investigation work because the wells
(deployed with DEC oversight and direction) were
“inconclusive” as to whether an off-site impact “has or
could occur” due to the release of PERC to the ground-
water. (IEE dutifully offered to collect another year’s
worth of quarterly groundwater samples from the fur-
thest down gradient wells to demonstrate the lack of
any increasing concentration trend or the risk of off-site
migration.) A supplemental work plan was requested to
determine “if the PERC in the site soils could cause a
potential health exposure based on the contemplated
use of the site” (in which case remedial measures would
be necessary to reduce that risk). These additional
requests were made despite the consistent results of
prior groundwater monitoring, which showed buildups
of PERC only in the immediate vicinity and down gradi-
ent of the source area and undetectable or at trace levels
anywhere else. And they were made despite previous
DEC assurances that PL] would not have to worry about
air quality within the Dilapidated Plaza building.
(Could it be that DOH, having been ceded an expanding
role by DEC, was now flexing its muscles?) These
requests were also made without obvious regard to the
limited investigation and remediation measures called
for in the 1996 VCA.

To add insult to injury, the February 1998 DEC letter
went on to assure PL] that, even if DEC decided to list
the Site as an inactive hazardous waste site, PL] “would
not be required to perform any additional investiga-
tive/remedial work other than what is required” under
the terms of the VCA. This assurance had a hollow ring
because (a) DEC had already required PL] to perform far
more investigative/remedial work than what the VCA
required, and (b) DEC was more and more treating the
Site as though it were a Class 2 hazardous waste site and
PL]J as though it were a culpable responsible party (and
not a completely innocent non-PRP prospective purchas-
er and cleanup volunteer).

On August 24, 1998, a revised work plan meeting all
of DEC’s new requirements was finally submitted by
IEE. It proposed to install two additional 2-inch diame-
ter SVE wells (and one 2-inch diameter monitoring well)
behind Ralph’s Dry Cleaners. To address concerns about
possible contamination beneath the floor slab at Ralph’s,
a core would be drilled through the slab and a solid
PVC pipe would be embedded and connected (similar
to the other SVE wells) to an extraction blower. Soil
samples from borings would be collected and subjected
to PID screening. After system start-up, PID readings
would be taken (and a vapor sample collected) from
each SVE well monthly for three months to verify the
effectiveness of the SVE system and that emissions were
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within DEC Air Guide limits. After collecting the base-
line data, monthly sampling would be changed to quar-
terly (expected to continue for a year). Quarterly sam-
ples would also be taken from a suite of groundwater
monitoring wells (paired to collect samples at shallow
and deeper depths). Graphs would be prepared depict-
ing contaminant concentrations over time, with remedi-
al activities terminating when results (i.e., asymptotic
conditions) indicated that little additional benefit would
be realized from continued operation. At this point, soil
samples would be taken to evaluate residual contamina-
tion levels.

The point of diminishing returns had long since
been reached.

Finally, a full four months later (on December 18,
1998), DEC approved IEE’s August work plan.

After another year-and-a-half of data collection by
IEE, PL] unveiled plans to demolish the existing Dilapi-
dated Plaza building and construct a new big-box Bright
and Shiny Hardware Store at the Site. Ken Cavalier was
again brought into the process to secure needed Town of
North Forks approvals. Site sketches and engineering
plans were developed to portray the new and improved
shopping center and meetings and public hearings were
scheduled (including SEQRA review—involving a long-
form EAF and negative declaration), beginning in Octo-
ber 2000, before the Town of North Forks, which was
delighted that a prestigious national retailer was inter-
ested in locating there. Town officials and members of
the community welcomed the revitalization of Dilapi-
dated Plaza, which would yield not only much-needed
tax revenues and jobs, but would boost business for sur-
rounding retailers and would stimulate the rejuvenation
of the whole North Forks/Route 666 commercial zone.
Final site plan approval by the North Forks Planning
Board came on December 11, 2000.

As the Dilapidated Plaza site was poised to enter
“Phase II” under the VCA, IEE and DEC were still
bogged down in a labyrinth of questionable “Phase 1”
monitoring and research.

While the new development project was pending
before the Town of North Forks, IEE was instructed by
PLJ, as soon as the last tenant had vacated the Dilapi-
date Plaza building, to move forward (with DEC
approval and oversight) with removing any remaining
accessible remnants of the septic system and leach field.
Most of these components were previously identified,
but could not be removed until all tenants had vacated
because of utility lines that could not be disconnected.
In addition to the previously excavated Septic Tanks #1,
#2, and #3, two additional metal septic tanks (#4 and #5),
discovered in a 1996 magnetometer survey, were
removed from the site. (Contaminated soils associated
with Septic Tank #3 had also been previously excavated

and properly disposed of off-site.) An additional “tank”
#6 (actually a grease trap installed in the sewer line to
intercept heavy grease loads from any restaurant ten-
ants) was found and removed during demolition of the
Dilapidated Plaza building.

In October 2000, IEE submitted a Remedial Action
Plan (RAP) to DEC on behalf of PLJ to address the steps
to be taken pursuant to “Phase II” of the VCA. (The
“Phase II” work plan consisted of two straightforward
requirements:#2 (1) demolish the dry cleaning store,
appropriately drain and dispose of the in-building sol-
vent tank and recycling system, and their contents; and
(2) remove and appropriately dispose of, after sampling
and testing, any underground septic tanks, under-
ground storage tanks and associated piping, and their
contents, prior to demolition or other earth-moving or
construction likely to disturb them.)

The RAP set forth the procedures to be used to com-
plete the removal of identified source areas. Because of
the planned excavation of all contamination source
areas, the demolition of the shopping plaza building
(and associated utility lines), and the construction of a
new, large-footprint retail building, it was proposed to
remove and dismantle the existing SVE and groundwa-
ter wells. Since the objective of “Phase II” was to com-
plete the removal of identified source areas, no engi-
neering controls were proposed. Although it is difficult
to imagine how, with all of the source areas removed
and the entire Site capped beneath impervious layers of
pavement or concrete, any additional remedial action
might be needed or further monitoring required, IEE
nevertheless proposed (in response to DEC prodding) to
install new groundwater monitoring wells to replace
those abandoned prior to site redevelopment. (IEE pro-
posed to specify the locations and depths of these wells
at a later time, after test results were available for post-
excavation subsurface soil quality samples.) IEE even
agreed to entertain the need for post-development reme-
dial action based on the contaminant levels remaining in
the subsurface and the final location and elevation of the
new building.

Although the initiation of “Phase II” source
removal should have been viewed as superseding any
previously initiated palliatives (source reduction and
monitoring) under “Phase I,” DEC (and DOH) weren’t
about to allow their cleanup volunteer to escape their
grasp quite so easily. After all, PL] wasn’t some recalci-
trant polluter that would be a lot of trouble to take on; it
was an innocent volunteer with deep pockets that had
always shown a willingness to cooperate and had readi-
ly agreed to almost anything DEC asked for. This was
certainly no time to be letting PL] off the hook.

Two-and-a-half months later (December 12, 2000),
DEC responded to the proposed RAP. IEE’s plan did not
go far enough. PL] would need to install the portion of a
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new SVE system that would reside in the source area,
beneath the new building prior to construction—so that
if excavation did not obtain the proposed soil cleanup
objectives, an SVE system could be operated to remove
the remaining contamination. An SVE system would
also be necessary “in the event that a possible source
area was not identified and that [it] could result in an
unacceptable impact to indoor air quality.” (There was
no explanation of how any unidentified source area
could remain with the old building removed and the
subsurface soils and former leachfields thoroughly
screened by earth-moving equipment. Nor was it
explained how an SVE system, if it could not be
required under the VCA in “Phase I,” could be imposed
during “Phase II,” with even fewer traces of remaining
VOCs. Or why indoor air quality was suddenly a con-
cern, despite previous assurances to the contrary, and
despite the removal of source areas.)

In the design of the SVE system, although DEC
required a soil gas vapor barrier beneath the concrete
floor slab only in areas of known PERC contamination,
PLJ and the management of Bright and Shiny decided to
extend such a barrier beneath the slab of the entire mas-
sive Bright and Shiny building. (Any hope that DEC or
DOH would find this reassuring, causing them to mod-
erate their insistence on extended stack gas monitoring,
was misplaced.)

IEE tried again. A new Remedial Action Work Plan
was submitted in January 2001. This Plan included
updated monitoring results. It showed continued
declines in groundwater concentrations and dramatic
reductions in SVE stack emissions (even before building
demolition). The RAP proposed to excavate and remove
soils from below the building and the remaining septic
structures to the point that soil cleanup objectives (1.4
mg/kg for PERC—as set forth in DEC TAGM # 4046)43
were achieved. If soil cleanup objectives were not met in
the area of the new building footprint, new SVE piping
would be installed in the area(s) of elevated concentra-
tions. New monitoring wells would be installed at loca-
tions to be based on the extent and location of soil con-
tamination.

After another two-and-a-half months (and barely in
time to avoid scuttling the new development project and
real estate deal), DEC on March 26, 2001 approved the
Remedial Action Work Plan of January 2001, subject to
various conditions. (These included DEC’s insistence on
installing SVE piping at all locations where the new
building would rest over soils contaminated by the for-
mer dry cleaning process, and the need to perform a full
Target Compound Analyte List analysis on one soil sam-
ple and one down-gradient groundwater sample
obtained from the area of highest contamination.)

IEE submitted an updated Remedial Action Plan in
April 2001 (quantifying the relatively small extent of soil
contamination within the building footprint that might
exceed DEC regulatory limits). An updated Remedial
Action Report was submitted on June 18, 2001, followed
in August by the installation of new groundwater moni-
toring wells.

In the meantime, the real estate deal was concluded
between PLJ and Bright and Shiny Hardware, with own-
ership passing to the latter. (An Escrow Agreement
entered into on March 27, 2001 established a $165,000
Environmental Escrow Fund to ensure Bright and Shiny
that any remaining cleanup work would be done and
that an assignable liability release would be issued by
DEC.)

On September 10th, DEC issued a letter stating that
the Remedial Action Report submitted three months ear-
lier could not be approved “without first determining if
a complete soil vapor extraction (SVE) system is needed
at this site.” It also indicated that the separate letter
report from IEE on post-development monitoring well
installations and sampling, including frequency of sam-
pling events, “must be submitted prior to receiving final
[RAP] approval.” By this time, the new retail store was
fully constructed and would shortly open for business.
An electric-powered continuous SVE system with two
fan-driven SVE vents (SVE-East and SVE-West) had
been installed—from beneath the building slab and
venting from the building roof. These new SVE units—
which were also equipped with wind-driven turbines—
replaced the pre-demolition (non-electric-powered)
wind-driven SVE extraction wells.

IEE submitted another Remedial Action Report on
October 25, 2001. This Report took issue with DEC’s
insistence (at the urging of DOH) that SVE stack emis-
sions, having already been shown to easily meet DEC
Air Guide limits, continue to be measured at quarterly
intervals for at least a year, with no indication of how
much PERC in the stack emissions would be considered
too much and no finite duration to the continuation of
such monitoring. Also, IEE was concerned that DOH
might unjustifiably seek to apply to SVE stack emission
levels its 1999 DOH “guidelines for PERC in air.”44

That guideline states: “NYSDOH recommends that
the average air level in a residential community not exceed
0.1 milligrams of PERC per cubic meter of air (0.1
mg/m3),* considering continuous lifetime exposure and sen-
sitive people.” It is not applicable or relevant to the Dilap-
idated Plaza situation for several reasons. In the first
place, the inside of a commercial building should not be
judged by a guideline designed for a “residential com-
munity.” In the second place, PERC levels in the stacks
of an SVE system, which was designed to extract PERC
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from subsurface soils and groundwater, have no public
health significance (as long as DEC stack emission limits
are not exceeded) other than that the more PERC that
shows up in the stacks, the less is left behind in the
ground. (A cleanup volunteer should not be penalized
because it is employing a pollution control device that
works.) In the third place, no one is likely to come in
contact with concentrated stack emissions on the roof of
a commercial building, 25 feet off the ground. In the
fourth place, even if the PERC levels measured in the
SVE stacks were actually found inside the commercial
building, the workers likely to inhale it would have far
lower exposure levels over far shorter periods of time
than the populations addressed by the DOH guideline.46
And, in the fifth place, an indoor air standard for the
protection of workers has been set by the federal gov-
ernment (OSHA). That standard—689 milligrams per
cubic meter of air (689 mg/m?3), or 100 parts per mil-
lion—is considerably less stringent than the DOH resi-
dential guideline.

On November 15, 2001, DEC issued its response to
the October 2001 RAP, requesting that the RAP be resub-
mitted for approval after IEE addressed yet another set
of comments. Comments included: the need to articulate
the rationale (already provided previously) “of why
treatment of the emissions are [sic] not necessary”
(response: because they were shown to be far below
DEC Air Guide-1 limits, which define when emission
treatment is required); and a requirement that the report
be certified by a registered professional engineer (see
previous discussion of this subject). The letter also reit-
erated the insistence by the regional DOH representa-
tive, Robinson Crusader (no doubt, responding to direc-
tives from Albany), that the SVE system “must be
operated and monitored for a minimum of one year,
with emissions from each system sampled at least
monthly, a record [maintained] documenting any inter-
ruptions of the electric powered fan, and documentation
that the building has remained under positive pressure
as designed for the duration of the monitoring period.”
(An October 25, 2001 letter from Bright and Shiny’s elec-
tro-mechanical engineers had explained that, at all times
the building is occupied, 15,600 cubic feet per minute
[CEM] of outdoor air is pumped into the building
through rooftop units. Two exhaust fans remove 1,200
CEM from the building, leaving 14,400 CFM of positive
pressure.)

In the meantime, new groundwater monitoring
results showed no target VOC compounds at detectable
concentrations in any of the samples from the four
down-gradient monitoring wells, with the exception of
new MW-2—located directly down-gradient of the for-
mer source area beneath the former Dry Cleaners. (It
contained PERC at 33 ug/L.)

Everyone on the PLJ team felt like they had fallen
through the looking glass. Not only was DEC totally
disregarding the letter and intent of the 1996 VCA, but it
was generally taking two or three months (rather than
the 30 days specified in the Agreement) to respond to
submittals, and it was withholding approvals because of
unexplained and inconsistent demands by DOH which
was not even a party to the original Agreement.

Moreover, at this point—six-and-a-half years after
entering into the VCA—PL] no longer even owned the
property but it had a large sum of money sitting in an
escrow account that couldn’t be accessed until DEC
issued a liability release.#”

Back on the scene comes Ken Cavalier. He advises
IEE to hold off a bit on responding to DEC’s latest letter
and recommends that indoor air samples be taken inside
the Bright and Shiny building. This is done on Novem-
ber 20, 2001, using passive diffusion PERC monitors
(badges) left in place for eight hours at breathing height
at three locations in the store (two are on pillars near
where the SVE pipes pass through the building; the
third is near the front of the building at a cashier’s sta-
tion#8). The results come back. No PERC is found in the
checkout area (at the detection limit of 2.1 ug/m3). Bare-
ly detectable concentrations are found (2.8 and 2.9
ug/m?3) at the other two locations. The highest levels are
more than 200,000 times below OSHA worker safety lev-
els. Vindication at last?

Cavalier requests a meeting with the DEC regional
director and relevant staff professionals. The meeting
occurs on December 18, 2001 at DEC’s office in Lakota.
One of the regional office participants is the DEC attor-
ney who represented the Department in negotiating the
VCA in 1996 for Dilapidated Plaza. By the end of the
meeting two hours later, the four DEC meeting partici-
pants have no trouble agreeing in principle that PL]J
should receive a Liability Release as soon as possible,
conditioned only on the conduct of one more ground-
water sample at new MW-2 (to confirm the accuracy of
the August result) and a year’s worth of indoor air mon-
itoring. Regional Director Truehart cautioned, however,
that concurrence still needed to be obtained from DEC
headquarters and from DOH.

True to form, DEC headquarters and DOH were
soon heard from. In response, PL] reluctantly agreed to
adding two long-range groundwater samples (in June
2002 and June 2003) at the sentinel monitoring well
(new MW-2) to provide assurance that earth-moving
activities had not somehow mobilized a slug of not-yet-
seen PERC contamination. PL] also yielded to DOH’s
insistence that SVE stack emissions be monitored on a
quarterly basis in parallel with indoor air monitoring—
so the subsurface behavior of VOCs could be tracked in
relation to what was occurring inside the building. (This
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is perhaps nice to know, but not anything PL] should be
required to monitor at its expense.)

On December 31, 2001, Ken Cavalier embodied the
updated monitoring plan in a letter to DEC, and IEE col-
lected the last (regular) groundwater sample at new
MW-2 (PERC levels were virtually the same as in the
previous sample). IEE also shut down the electric fans
serving the SVE system—so that quarterly indoor sam-
pling can occur under worst-case (intermittent wind-
driven rather than continuous electric-driven) SVE oper-
ating conditions. (At DOH’s request, the fans will be
turned back on briefly just before SVE stack samples are
taken—to make conditions as uniform as possible from
one sampling event to the next.)

At this writing (a week later), PL] awaits word of its
(conditional) Liability Release from DEC—although no
one on the PL] team would be very surprised at this
point if one or more of the concurring multitudes at
DEC or DOH seek to inject still further conditions or
requirements before closure can be achieved.

Conclusion and Disclaimers

With regard to the never-ending saga of Dilapidated
Plaza, I hope there is one (a “Conclusion” that is).

As far as New York State’s voluntary cleanup pro-
gram is concerned, I hope it lives long and prospers.

I am very concerned, however, that if cleanup vol-
unteers continue to be misled and mishandled (not
intentionally or maliciously, of course) as PL] was in the
Dilapidated Plaza case, there will be fewer and fewer of
them willing to come forward. This would be truly
unfortunate. There is no reason New York’s program(s)
for promoting the cleanup and rehabilitation of private-
or public-held brownfields has to be more dysfunctional
than anybody else’s. In fact, I would hope it could be
better than anybody else’s.

New Yorkers have strong and varied opinions on
most things. Why should brownfields be different? The
views expressed in this article are strictly my own. And,
if they are sometimes forcefully presented, and if other
views are dismissed a little too sarcastically or offhand-
edly, it is not because mine is the only legitimate opin-
ion and everyone else is stupid or misguided. It is only
because I care deeply about the issue and I see brown-
fields as perhaps the one area where the interests of the
environmental community, businesspeople and low-
income urban residents largely coincide.

The accelerated cleanup and beneficial reuse of
brownfield sites has the potential to do so much good
for both the environment and the economy that it literal-
ly pains me to see this potential squandered by other-
wise intelligent public servants and social activists in
furtherance of their individual agendas.

My purpose in this essay is not to offend but to
inform; to provoke thought, not anger. My ire and frus-
tration, where they bubble to the surface, are directed
not at individuals (who are hard-working and try their
best), but at institutions and procedures (which often sti-
fle creativity and initiative and exalt form over sub-
stance). If, despite my efforts to avoid it, my words have
caused hurt or umbrage to any individual, I apologize.
Please let me know (I may have been more cavalier than
I meant to be). Perhaps I can buy a glass of wine to
make amends.

Endnotes

1. Recommendations to Reform and Finance New York’s Remedial Pro-
grams, Superfund Working Group, June 2, 1999, p. 12. (“Super-
fund Working Group Report.”) Although New York State has creat-
ed an artificial distinction between municipally owned sites
cleaned up under the 1996 Clean Water/Clean Air Bond Act’s
Environmental Restoration Program (known as the “Brownfields
Program”), and privately owned sites addressed voluntarily
with private resources (under what is known as the “Voluntary
Cleanup Program”), for purposes of this article “brownfields” is
used broadly to encompass both publicly and privately owned
sites that meet the commonly accepted definition.

2. No sites have ever been listed in this category. New York State
Inactive Hazardous Waste Disposal Site Remedial Plan—2001 Report,
p- 2 (Table 1).

3. Non-contributory responsible parties (i.e., those who did not
cause or contribute to contamination) have been allowed to par-
ticipate in the VCP even where a Class 2 hazardous waste site is
involved.

4. Superfund Working Group Report, p. 45.

5. Federal and state funds even to remediate significant hazard
sites are finite and usually insufficient. Less problematic brown-
field sites will be cleaned up only with the infusion of large
amounts of private funding.

6.  There are some exceptions to this generalization. There are some
urban areas (e.g., parts of New York City) with good demo-
graphics that are considered desirable places to live and work,
where real estate values remain high. In such areas, the value of
the real estate provides enough of an incentive to undertake
even costly cleanups, without the need for government assis-
tance or encouragement. Unfortunately, such areas are relatively
rare—especially in upstate New York.

7. The Brownfields Coalition is a roundtable initiative (made up of
a diverse array of interest groups) coordinated by the New York
City Partnership and built upon the Pocantico Roundtable for
Consensus on Brownfields (itself consisting of representatives of
environmental and environmental justice organizations, commu-
nity groups, municipalities, business organizations and real
estate, banking and utility interests). It issued the Brownfields
Coalition Final Report on June 3, 1999. That report was reprinted
in the NYSBA The New York Environmental Lawyer, Vol. 19, No. 3,
Summer 1999, pp. 23-67.

8. Coalition Report, supra, n. 7, pp. 24-25.

9. See also Philip Weinberg, Control of Suburban Sprawl Requires
Regional Coordination Not Provided by Local Zoning Laws, NYSBA
New York State Bar Journal, Vol. 72, No. 8 (October 2000).

10.  The Federal Comprehensive Environmental Response, Compen-
sation and Liability Act of 1980—more commonly known as
“Superfund.”
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11.

12.

13.

14.

15.

16.

17.
18.
19.
20.

Proposed state Superfund reform legislation advanced by Gover-
nor Pataki and other political leaders would correct or partially
correct certain deficiencies in the current voluntary cleanup pro-
gram. However, these “reform” proposals would leave many of
the issues and problems identified in this article uncorrected—
and, in a few cases, would actually make the problems worse.

Remarks of Governor George E. Pataki to the Annual Meeting of
the Business Council of New York State, The Sagamore, Bolton
Landing, September 25, 1996.

Governor Pataki Announces $918,466 to Restore Brownfields, Press
Release, May 17, 2001.

Governor Pataki Calls for Immediate Passage of Superfund Reform,
Press Release, April 18, 2001.

Id. The 1999 Superfund Working Group also recommended (p. 23)
that

the cleanup goal of the State Superfund Program,
the Oil Spill Program for long-term remediations,
and the Voluntary Cleanup Program [should] be
the protection of public health and the environ-
ment and at a minimum, must eliminate or miti-
gate all significant threats to public health and the
environment presented by the hazardous wastes,
hazardous substances, or petroleum at the sites
through proper application of scientific and engi-
neering principles.

However, it recommended (p. 27) that the selection of remedies
“consider the current, intended, and reasonably anticipated
future land uses at a site and surrounding properties. . . .” And it
recommended (p. 30) that “non-responsible parties conducting a
cleanup under the Voluntary Cleanup Program . . . be required
to clean up [only] on-site contamination,” but that the state
should “require the responsible party or parties to conduct [any]
off-site remediation” or should seek cost recovery against such
parties if public funds are used to conduct such remediation.”
Superfund Working Group Report. The Executive Committee of the
New York State Bar Association’s Environmental Law Section
transmitted to the Governor (on February 14, 2000) the recom-
mendations of its Ad Hoc Task Force. See Report of the Ad Hoc
Task Force on Superfund Reform (as amended—October 3, 1999),
New York Environmental Lawyer, Vol. 20, No. 1 (Winter 2000)
pp- 30-32.

Memorandum in Support of Governor’s Superfund Reform Bill (can
be found on the state of New York Web site at: <http://www
.state.ny.us/dob/pubs/executive/0102articleviibills /
healthmhec_memo.html>).

Memorandum in Support, p. 20 of 45.
Id.
Brownfields Coalition Final Report, pp. 39-40.

Similarity of DEC and Sierra Club Approaches: The Sierra Club in
New York State has adopted the unabashed policy on brownfield
sites of driving cleanups to predisposal conditions. (Mr. John
Stouffer, Legislative Director, Sierra Club Atlantic Chapter,
Albany, NY, personal communication.) Although doubtless well-
intentioned, such an approach would produce many undesirable
and unintended consequences. It would create a strong disincen-
tive against volunteering to do cleanups—except at the most
desirable, high-value brownfield sites. Less posh sites, including
the areas most in need of revitalization, would be left to rot and
leach their pollution. New development would gravitate to out-
lying suburbs, contributing to sprawl. Unfortunately, New York
State’s approach to brownfields more closely resembles that of
the Sierra Club than that of most other U.S. states. Under current
law (ECL § 27-1313(5)(d)), the goal of the state Superfund Pro-

21.

22.

23.

gram “shall be a complete cleanup of the site through the elimi-
nation of the significant threat to the environment posed by the
disposal of hazardous wastes at the site and of the imminent
danger of irreversible or irreparable damage to the environment
caused by such disposal.” The DEC, by regulation (6 N.Y.C.R.R.
375-1.10(b)), has translated this goal into language that could
almost have been written by the Sierra Club: “[T]he goal of the
program for a specific site is to restore that site to pre-disposal
conditions, to the extent feasible and authorized by law.” It goes
on to state: “At a minimum, the remedy selected shall eliminate
or mitigate all significant threats to the public health and to the
environment presented by hazardous waste disposed of at the
site through the proper application of scientific and engineering
principles.”

One especially troublesome provision in the Governor’s bill
(proposed ECL § 27-1313(1)(b)) would require DEC to consider a
list of factors in selecting a remedy—including “conformance to
standards and criteria that are generally applicable, consistently
applied, and officially promulgated, that are either directly
applicable, or that are not directly applicable but are relevant
and appropriate, unless good cause exists why conformity
should be dispensed with. . . .” This “conformance to standards,
criteria, and guidelines” (SCG) factor is based upon the so-called
“ARAR” (applicable or relevant and appropriate) approach
under federal Superfund, which basically allows regulators to
impose cleanups capable of meeting the most stringent numeri-
cal standards relevant to the environmental medium (or media)
found to be contaminated (or threatened). In New York State,
where all (non-saline) groundwater is designated as drinking
water, and acceptable risks for potential carcinogens have been
set up to 100 times lower (more stringent) than those set by the
U.S. Environmental Protection Agency, and the Governor boasts
of having “the most stringent environmental and public health
standards in the nation,” would-be cleanup volunteers at non-
Superfund sites would have to be very foolish to agree to such a
conformity requirement in most instances.

The bill also proposes (new § 27-1316) to require the DEC com-
missioner to establish a technical advisory panel to recommend
soil cleanup levels that will provide for a multi-category
approach to contaminated sites, where the more complete the
cleanup, the fewer the restrictions on allowable site uses. While
this may help avoid wildly excessive soil cleanup requirements,
it may leave sites with even low-level groundwater contamina-
tion (especially if the contaminant is a known or suspected car-
cinogen) with cleanup burdens so onerous that only the very
wealthy or very foolish will be willing to undertake them.

At the request of DEC, for example, I participated (as a represen-
tative of the business community) in a May 3, 2001 Press Confer-
ence in Binghamton with Commissioner Erin M. Crotty to sup-
port Governor Pataki’s Superfund refinancing and reform
package. However, I agreed to participate only if I could share
two one-page lists with DEC. The first was a list of “Positive Fea-
tures of [the] Governor’s Superfund Reform Bill.” These were
the points I emphasized at the press conference. The second was
a list of what I viewed to be the “Less Positive Features of [the]
Governor’s Superfund Reform Bill.” These points I kept to
myself.

Under both federal and state Superfund laws, “responsible par-
ties” include current owners of contaminated sites, even if they
did not cause or contribute to the contamination. However, for
much of the past decade, EPA and most states have been willing
to exercise their enforcement discretion to not hold innocent or
non-contributory owners (who are willing voluntarily to perform
partial site cleanups) to the same standard of liability as true pol-
luters. There is, thus, no legal imperative requiring DEC or the
state to pursue non-contributory current owners who agree to
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cooperate with the same prosecutorial zeal as those who actually
caused or contributed to the contamination. Moreover, many
cleanup volunteers at brownfield sites are not even non-contrib-

in 10,000,000), New York State seeks to protect uniformly against
cancer risks in the range of 1 in 1,000,000 (10-6).

X M . 30.  Soil and Groundwater Guidance: When contaminated soil is found
utory own'ers. They enter 1r.1to Voluntary cleanup ag'reernents at a site, DEC and DOH use TAGM #4046 issued by DEC for
as prospective p .urchasers, prior to assummg o‘fv'nershlp of th.e sites being remediated under the state Superfund Program as the
property. There is no standard or theory of liability under which cleanup obiective for th i taminant of ~

3 . p objective for the specific contaminant of concern con

would;be buyers not yet .m possession could be. force.d t9 clean tained in the soil. (Superfund Working Group Report, p. 19). How-
upa sm?—much. less subject to the same remedial objectives as ever, as discussed in footnote 43 infra, DEC tends to automatical-
responsible parties. ly apply TAGM soil cleanup objectives to non-Superfund

24.  Cited in Superfund Working Group Report, p. 15. This DEC Memo, voluntary cleanup program sites—even in cases (e.g., a capped
inter alia, delegated the responsibility for developing and manag- site) where the TAGM lacks even theoretical relevance or validi-
ing the Voluntary Cleanup Program to staff in the Divisions of ty.

Environmental Remediation and Environmental Enforcement. al biecti . .
eanup objectives for groundwater are a little more complicated

25.  The New York State Department of Environmental Conserva- to divine. For non-saline (Class GA) groundwaters, waste dis-
tion’s Voluntary Remedial Program, March 6, 1966. charges may not impair the best usage of the receiving water,

26.  Number of Voluntary Agreements Signed: As of March 31, 1998, vol- which is “as a source Of‘ POta,ble .wateF supply.” 6 N'Y‘C'RjR‘ §§
untary cleanup agreements had been signed to address 119 prop- 701.1, 701.15. This classification is assigned to all (non-saline)
erties around the state. Superfund Working Group Report, p. 14. By groundwate@ of New York State. 6 N'.Y'C'R'R' § 701.18(a). Stan-
the end of March 2000, approximately 134 VCP agreements (cov- dards and guidance values for Pro:rfzctlon of human health and
ering 164 sites) had been signed by DEC. Another 136 applica- sourees of pota}?le water supphes, Health (Water Sf)urc,e,) Va.ﬂ_
tions/agreements were “in the administrative pipeline” awaiting ues,” are to be “the most st.rmgent of the values derived” using
approval or signature. Larry Schnapf, Summary of New York State the Pr.ocedures refe.renced in6 NjY'C'R'R' § 702.2(b). Whersa
Voluntary Cleanup Agreements, NYSBA The Environmental specific MCL (max.lmum Contarr.unant level) has been specified,
Lawyer, Vol. 20, No. 2 (Spring/Summer 2000), p. 4. Through FY the standard or guldanf:e valu‘e is tq be equal to the MCL (unless
2000-2001, 196 agreements had been executed between volun- based solely on aesthetic considerations). For substances (such as
teers and DEC to address 255 projects. New York State Inactive It/he .dr)'f-cleaning 'solvent tgtrachloroeihylene) that'belong t‘? a
Hazardous Waste Disposal Site Remedial Plan—2001 Report, p. 22. prlr}chlpal organic contaminant c}ass and for which there is no

Specific MCL, “the standard or guidance value shall be 5 ug/L [or a

27.  DEC Internal Procedures: DEC has established “Voluntary Cleanup less stringent value set by DOH].” 6 N.Y.C.R.R. § 702.3. DEC is
Program Internal Procedures,” that set forth in about 13 pages of given broad authority to require “any person responsible for a
fine print how DEC will implement the program. Although these discharge” to submit information to enable the department to
Procedures affect far more than an internal allocation of respon- “evaluate the short- and long-term effect the discharge may have
sibilities among DEC staff and can have a major bearing on on groundwaters of the State or for the purpose of [setting cer-
when and whether a cleanup volunteer can hope to receive a lia- tain effluent limitations],” and to “require the installation and
bility release, they have never gone through formal notice and operation of monitoring facilities in order to assure compliance
comment rule-making as required by law. A request by the with effluent limitations or to evaluate the effect of the discharge
author for a copy pursuant to the Freedom of Information Law on the quality of the groundwater.” Specific monitoring require-
has so far been stonewalled by DEC. ments are to be established by DEC “on a case-by-case basis.” 6

28.  Structure and intent of DEC Policy and Guidance Documents: DEC N.Y.C.R.R. §702.20. Stringent effluent limitations for discharges
provides a remarkably candid insight on its Web site into the to Class GA groundwaters “are not applicable,” however, to cer-
structure and intent of its various policy pronouncements and tain “sewage” discharges where the “subsurface sewage disposal
guidance documents. Under a new Policy System for develop- system [was] designed, constructed and maintained in accor-
ment of department guidance documents, adopted in 1997, only dance with guidelines and standards satisfactory to the depart-
guidance that “affect[s] outside constituents (the public, regulat- ment.” 6 N.Y.C.R.R. §702.21(a)(1). For substances (such as tetra-
ed community, consultants and others) will become Program chloroethylene) that do not have groundwater effluent
Policy,” while “[g]uidance directed to staff that addresses prima- limitations listed in Table 3 of § 703.6(e), the effluent limitation
rily internal procedures for [the Division of Environmental “shall be equal to the guidance value”—except that “a modified
Remediation’s] programs will become Internal Guidance Proce- effluent limitation” may be substituted where factors such as
dures.” However, even outwardly directed guidance clearly analytical detectability and treatability indicate that achieving
intended to affect the public—such as TAGMs and STARS direc- the stricter limit “would be clearly unreasonable.” 6 N.Y.C.R.R. §
tives, which “are used to ensure compliance with statutory and 702.16(c).
regulatory requirements, including case law interpretations, and 31.  New York State Department of Environmental Conservation,
to provide consistent treatment of similar situations”—are not to Division of Environmental Remediation, New York State Inactive
be considered “a fixed rule under the State Administrative Pro- Hazardous Waste Disposal Site Remedial Plan—2001 Report, p. 23,
cedure Act section 102(2)(a)(i),” and “do not create any enforce- Figure 12.
able rights for the benefit of any party.” Not only that, but staff is L ) .
free to “vary] ] from this guidance as the specific facts and cir- 32. TIFs are most eff.ectlve in large metropolitan areas and for high
cumstances may dictate. . ..” <http://www.dec.state.ny.us/ Value-a.dded.pm]ects. Ttis d01.1btful that many of the quarte?r.-acre
website/der/tagms/plcyappLhtml> and <http:/ /www.dec brownfield s'1tes that abound in New York State.’s s.malle.r cities,
.state.ny.us/website/der/tagms/plcystru.html. In other words, towns apd villages would support the use of this financing
the public has no right to rely on (or, in some cases, even know mechanism.
about) the rules and procedures being followed by DEC. And 33.  Who Signs Off On Voluntary Cleanups In Other States?: Examples:
these rules may be freely established, and changed, without Connecticut (“licensed environmental professionals”); Massachu-
notice, comment or accountability. setts (“Licensed Site Professionals”); Nevada (“Certified Environ-

29.  See,e.g., 6 N.Y.C.R.R. § 702.2(c) (standards or guidance values mental Mana.gfzrs”); .No.rth Car'olirllla (pr.ix./ate contraﬁors—”p oy
based on oncogenic effects). Also, while EPA attempts to protect S‘?ath FO S??Clﬁed crlterla).; tho ( C.ert.lﬁef,i Professionals”); West
against cancer risks in the range of 10-4 to 10-7 (1 in 10,000 to 1 Virginia (“licensed remediation specialists”).
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34.

35.

36.

37.

Requirement of Certification by Licensed New York State Professional
Engineer: As is true for many of the cleanup programs adminis-
tered by the Division of Environmental Remediation, the require-
ment of having a New York state licensed professional engi-
neer’s stamp for remedial action plans under the voluntary
cleanup program originated in the State Superfund program,
was then exported to the 1996 Clean Water/Clean Air Bond Act
“Brownfields Program” applicable to municipalities, and ulti-
mately was carried over to the VCP. Thus DEC’s “Brownfields
Procedures Handbook—Brownfields Program,” TAGM #4058
(Section 3) states: “While the site investigation does not require a
professional engineering firm to perform the work, the remedial
alternatives report, remedial design, and construction over-
sight/final engineering certification report all require a New
York State licensed professional engineer’s stamp before the
Department will approve them.” Even if such a certification
were warranted for engineering designs in the case of a Bond
Act project being funded by the state, they would not be war-
ranted for privately-funded voluntary cleanup projects—espe-
cially where complex engineering remedies are not being pro-
posed. The same section of the Handbook itself suggests a less
arbitrary and restrictive approach: either use a consultant “on
DEC’s Qualified Remedial Consultants (QRC) List,” or include
“a description of the consultant’s experience in investigating
environmental contamination.” The description “must document
that the firm employs a sufficient number of staff with experi-
ence of sufficient duration, diversity, and expertise to complete
the proposed project.”

See TAGM #4030 (“Selection of Remedial Actions at Inactive
Hazardous Waste Sites”), May 15, 1990.

These additions are not necessarily problematic in their own
right. Indeed, requiring that present and future land uses be con-
sidered in all cases is a good thing, because it injects needed site-
specific flexibility into the process. What is problematic is all the
new procedural baggage being placed on the back of the volun-
tary cleanup program. If the VCP doesn’t promote accelerated
cleanups and reduced red tape, people won't use it.

Properties and Toxicity of Tetrachloroethylene (PERC): PERC is a
nonflammable, colorless liquid at room temperature. It readily
evaporates into air and has an ether-like odor. It is a manufac-
tured chemical that is widely used in the dry-cleaning of fabrics,
for degreasing metal parts and in manufacturing other chemi-
cals. It is found in a number of consumer products, including
some paint, glues and spot removers. When people breathe air
containing PERC, it is taken into the body through the lungs and
passed into the blood, which carries it to other organs. A large
fraction of this PERC is breathed out, unchanged, into the air.
Some is stored in the body (e.g., in fat, liver and brain) and some
is broken down in the liver into other compounds and eliminat-
ed in urine. Once exposure stops, most of the PERC and its
breakdown products leave the body in several days (full elimina-
tion may take several weeks). The potency of PERC to cause
health effects is low, but breathing air with high PERC levels can
damage many parts of the body. Dry-cleaning workers exposed
for 9 to 20 years to high workplace levels of PERC had reduced
scores on behavioral tests and showed biochemical changes in
blood and urine. The effects were mild and hard to detect. Long-
term exposure of healthy adults living (for 10.6 years on aver-
age) in apartments near dry-cleaning shops yielded small effects,
with average test scores slightly lower than those of unexposed
individuals. Short-term exposure (for 8 hours or less) of volun-
teers to high doses of PERC resulted in central nervous system
symptoms such as dizziness, headache, sleepiness, lightheaded-
ness and poor balance. But these effects were mild and disap-
peared soon after exposure ended. Some studies suggest (but do
not prove) that PERC may cause a slightly increased risk of can-
cer and reproductive effects among exposed workers. However,

38.
39.
40.
41.

42.

43.

workplace levels are often considerably higher than those found
in outdoor air or indoor air of homes or apartments. DOH Info.
for Consumers, “Tetrachloroethene (PERC) in Indoor and Out-
door Air” (rev. Aug. 1999). Available on the N.Y.S. DOH Web
site.

The Agency for Toxic Substances and Disease Registry (ATSDR)
within the Federal Department of Health and Human Services
has pointed out, however, that “some of the highest environmen-
tal levels of tetrachloroethylene ever recorded (at waste disposal
sites, for example) were still 150 times smaller than the concen-
trations shown to produce symptoms of toxicity in animals after
repeated exposure.” Drinking or eating the equivalent of approx-
imately 60 to 80 mg. of undiluted PERC per kilogram of body
weight has produced effects similar to drinking alcohol. (PERC
was once used as a medicine to eliminate worms in humans.)
Harm to the liver has been produced in animals at doses of
approximately 100 mg/kg/day, but “these levels of exposure are
more than 1,000 times higher than would be expected even if
humans ingested the most contaminated drinking water ever
reported.” ATSDR, “Toxicological Profile for Tetrachloroethene”
(Jan. 1990), U.S. Public Health Service.

Most people can smell PERC when it is present in the air at a
level of 1 part per million or more. Much of the PERC that gets
into water or soil evaporates into the air. Microorganisms can
break down some of the PERC in soil or underground water. In
the air, PERC is broken down by sunlight into other chemicals or
brought back to the soil and water by rain. It does not appear to
collect in fish or other animals that live in water. ATSDR, “Tox-
FAQs for Tetrachloroethylene (PERC),” Sept. 1997.
<http://www.atsdr.cdc.gov/tfacts18. html>.

In a Health Consultation at a Federal Superfund Site in Atlanta,
ATSDR made the following comments regarding PERC-related
health hazards:

Though contaminant levels may be present above
reportable quantities, a public health hazard only
exists if there was an actual exposure to the chemi-
cal and at high enough doses to result in adverse
health effects. . . . Because someone would have to
be very close to the small area where volatile
organics were detected, the likelihood that anyone
would be exposed to levels high enough to cause
adverse health effects is very small.

ATSDR, “Health Consultation—Former Rally’s Restaurant and
Briarcliff Station, Atlanta, Dekalb County, Georgia,” undated.
<http:www.atsdr.cdc.gov/HAC/PHA /rally / frr_p2.html>.

See footnote 29, supra.
6 N.Y.C.RR. § 375-1.4(c).
T IOLA2.a.

A seventh requirement had to do with asbestos-containing mate-
rials. It was fully carried out, but is not discussed here in the
interest of space.

A third requirement, not pertinent here, dealt with proper dispo-
sition of asbestos-containing materials.

Technical and Administrative Guidance Memorandum #4046
(Jan. 24, 1994) provides a procedure for determining soil cleanup
levels “at individual Federal Superfund, State Superfund, 1986
EQBA Title 3 and Responsible Party (RP) sites, when the Director
of the [Division of Hazardous Waste Remediation] determines
that cleanup of a site to predisposal conditions is not possible or
feasible.” Not only is the Dilapidated Plaza site not among the
above-listed types of sites to which TAGM #4046 purports to
apply, but the soil cleanup levels it specifies [e.g., 1.4 mg/kg as
the recommended soil cleanup objective for PERC] are derived
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by predicting how much contamination will leave the contami-
nated soil as leachate and eventually reach and disperse into
groundwater. With an impervious shopping center sitting atop
any remaining hot spots of contaminated soil, there is no longer
any opportunity for contaminants to leach from soil into ground-
water—except where they are in direct contact.

44.  New York State Department of Health, Bureau of Toxic Sub-
stance Assessment, 1999 (rev.). “Tetrachloroethene (PERC) in
Indoor and Outdoor Air” (Info. for Consumers). Available on the
DOH Web site.

45.  This is equivalent to 15 parts per billion.

46. The DOH guideline assumed “continuous lifetime exposure and
sensitive people.” Retail workers are unlikely to be exposed 24
hours a day, 7 days a week, over a 70-year lifetime. See Gary
Gartano, “Factors Influencing Tetrachloroethylene Concentra-
tions in Residences above Dry-Cleaning Establishments,”
Archives of Environmental Health, Jan. 2000, p. 18 of 22. Eight
hours a day, 5 days a week, over a 10-year employment cycle
would be a more realistic exposure scenario. Retail workers are
also less likely to include the most sensitive human receptors—
infants, children, pregnant women, the very old and those with
serious illnesses. Also, a large, well-ventilated commercial build-
ing, built on grade (with no basement or crawl space to collect
vapors), and containing a soil gas vapor barrier, is less likely to
accumulate high levels of PERC than a relatively small house or
apartment which is less well ventilated and lacks a vapor barrier.

47.  The VCA commits DEC to issuing the release letter (the text of
which is attached to the VCA as an exhibit) as soon as the speci-
fied work plan has been carried out to DEC’s satisfaction.

48. If PERC were to accumulate throughout the store as a result of
subsurface seepage, cashiers would be at least as heavily affected
as other store employees because they stay in one place for much
of the day. On the other hand, if PERC were to accumulate in
isolated locations due to the storage or use of PERC-containing
solvents (unrelated to subsurface activities), other workers
would be exposed to higher levels than the cashiers.

Kenneth S. Kamlet is Director of Legal Affairs for
a prominent shopping center developer in Vestal, NY,
and is a member of the D.C., Maryland and New York
bars. Mr. Kamlet chairs the Brownfields Subcommittee
of Broome County’s Environmental Management
Council. He served as a member of Maryland Gover-
nor Glendening’s State Voluntary Cleanup Program
(Brownfields) Task Force and the Baltimore Brown-
fields Industrial Redevelopment Council. He is the
author of Guide to Redeveloping Underutilized Indus-
trial and Commercial Properties Under Maryland’s
“Brownfields” Law, 1997. In bygone days (1973-1985),
he tilted at windmills (and sometimes hit them) as a
lawyer and Pollution & Toxics program director for the
National Wildlife Federation in Washington, D.C. The
views expressed are strictly his own.
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Case Study: The Village of East Nassau and the Snake
Mountain Mine Dispute: The Formation of New Local
Governments to Resolve Land Use Issues

By Joseph C. LaValley, llI

1. Introduction

“Local land-use control,” while something of a polit-
ical shibboleth, is an issue that nonetheless remains in
the forefront of New York State politics. Recently, resi-
dents of the Rensselaer County Town of Nassau fought
bitterly with a large corporation, with one another and
with the New York State Department of Environmental
Conservation (NYSDEC) over a local land use issue.! The
“bone of contention” was whether a Connecticut corpo-
ration would be permitted to open a hard-rock quarry in
the Town of Nassau despite the objections of a majority
of Nassau residents who would be adversely affected by
the environmental effects of the mine.2 In addition to the
contest over the mine itself, these citizens faced another
issue that came to equally define their struggle: whether
to form a new local government—the Village of East
Nassau—when they perceive that their existing local
government body—the Town of Nassau—no longer
seemed willing to address their concerns.

The case in question is In re Lane Construction Compa-
ny’s Application for a Mined Land Use Permit, and Other
Required Permits for Operation of a Hard Rock Mine in the
Town of Nassau, Rensselaer County, New York.? Beneath this
awkward title lies a story some might view as a “David
and Goliath” tale of local citizens successfully resisting
what they believed would be an unacceptable change in
the essential character of their community. However, oth-
ers will view the story differently—as evidence to sup-
port the view that New York State’s industrial peak lies
in the past rather than the future. This article will explore
both sides of the Snake Mountain Mine dispute, and will
focus in particular on the events surrounding the incor-
poration of the Village of East Nassau, in Rensselaer
County, New York.

Part II will discuss the background of the dispute
over the Lane Corporation’s Snake Mountain mining
permit application and will present an overview of the
adjudicatory hearings and decisions associated with this
application.# Part III will explore the founding of the Vil-
lage of East Nassau, and will discuss the ways that its
founders used village incorporation as a political tool in
their opposition to an unwanted land use.> Part IV will
discuss the specific reasons for the NYSDEC’s denial of
the Snake Mountain mining application.¢ Finally, Part V
will discuss the possibility of a resurgence of village
incorporations in New York State after the East Nas-
sau/Snake Mountain Mine dispute.”

Il. Background

Citizens of New York State are subject to at least four
layers of government: federal; state; county; and town,
village or city.8 In fact, there are at least “131 layers of
government” in New York’s Capital Region alone.? A
monolithic state government and the literally thousands
of municipal entities in New York intermesh in what
must sometimes seem like a Byzantine maze to citi-
zens—especially those seeking to petition “their govern-
ment” for control over local land-use issues.10 Typically,
these issues arise when businesses seek to develop new
landfills, shopping malls, cellular telephone towers or
mines. These and other controversial—sometimes (at
least in the case of landfills and mines) described as
“noxious”’—uses often trigger the “NIMBY”11 phenome-
non, whereby citizens resist the placement of these facili-
ties in their “backyards,” regardless of the value of hav-
ing new businesses in their communities.

Finding political strength in numbers, citizens often
achieve power through organization. During the Snake
Mountain mine dispute, some residents of nearby
Columbia County and of the Rensselaer County hamlets
of Brainard, East Nassau and Hoag’s Corners formed cit-
izen groups that played a key role in the mining permit
dispute over the mine. These groups included the Nas-
sau Union of Concerned Citizens (NUCC) and Citizens
Against Lane Mine (CALM).12 Other citizens intervened
individually, opposing the permit application as pro se
litigants.13 All told, eight petitioners opposing the mine
were allowed to intervene in the Snake Mountain Mine
adjudicative hearings,!4 including three local govern-
ments, NUCC, CALM and several private individuals.1>

In order for the citizen groups to achieve intervenor
status, they first had to attain “party status” to partici-
pate in the Lane Mine permit hearings in any capacity.16
The individuals and groups that actually attained party
status were quite diverse, both in the scope of their inter-
ests and in the range of their respective legal sophistica-
tion.” However, they all had a common mission—their
opposition to mining on Snake Mountain—and a com-
mon adversary in the Lane Corporation. Thus, the inter-
venors were allies—if only by virtue of the concept that
“the enemy of my enemy is my friend.”

To the Lane Corporation, several factors made Snake
Mountain seem ideal for mining and thus worth the
struggle with the citizen groups and others that opposed
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the mine.!8 Lane’s geologists had identified vast quanti-
ties of Rensselaer Graywacke—a hard rock with substan-
tial commercial value—on Lane’s Snake Mountain prop-
erty.1? In fact, Lane purchased the property over 50 years
ago, planning to tap the site’s hard rock reserves at some
point, as economic and other conditions warranted.20
Lane apparently found enough accessible hard rock on
the Snake Mountain property to support a mining opera-
tion there for 100-150 years.2! Having invested in such
long-term planning, Lane appeared willing to battle
political and administrative firestorms for at least a
decade if necessary to open the mine.

Lane also believed that the amount of construction
in nearby communities would create a market for
crushed stone from the Snake Mountain mine.22 Lane
planned to use the crushed stone to make blacktop in
Massachusetts and would have sold the stone in New
York for various commercial and residential construction
projects.?3 According to Lane, there is a high demand in
these areas for “high-quality . . . crushed stone aggre-
gates.”24 To support this contention, Lane cited in the
Snake Mountain mining permit application a 1990 study
addressing the relatively poor condition of New York
State’s roads and bridges.2> Lane believed, too, that a
lack of competing mines near Snake Mountain made it
an ideal location for a hard rock quarry.26 Crushed stone
is rather expensive to transport because of its high densi-
ty and weight.?” Thus, opening a hard rock mine farther
than approximately 20 miles from the end user’s point-
of-delivery raises the cost of crushed stone prohibitive-
ly.28 For all these economic reasons, Lane saw Snake
Mountain as an ideal location to open a hard rock
mine.?

In addition, there were a number of practical consid-
erations driving the Lane Corporation. Obviously, there
are a finite number of places where a company might
conceivably open a 100-year hard rock mine. Lane hap-
pened to own the Snake Mountain site, which appeared
nearly ideal for mining.30 When choosing a mining site,
one must consider various factors, including access to
highways, the quality and quantity of stone available at
the site and the relative ease of extraction of the stone
from the site.3! Lane’s geologists scored Snake Mountain
very high on all of these factors, especially with regard to
the distribution of extractable rock at the site of the pro-
posed mine.32 Lane’s geologists determined that “geolog-
ical processes over the past several hundred million
years” fortuitously had placed large quantities of usable
stone close to the surface on Snake Mountain and readily
accessible at several open rock faces, making mining eco-
nomically feasible there.33 Understandably, Lane wished
to take advantage of the geologically beneficial features
of its Snake Mountain property. Moreover, because of the
inherently noisy and dusty nature of hard rock extraction
and transportation, residents anywhere Lane might have

selected for a mine would be unlikely to welcome its
placement in their “backyards.” Thus, Lane’s persistence
over the Snake Mountain mining proposal was reason-
able, given the low population density and undeveloped
character of the surrounding area.3*

Finally, Lane apparently was fixated on the Snake
Mountain site mostly because of what Lane perceived as
the relatively high “permittability” of opening a mining
operation there.® In addition to securing a permit for
the mine, Lane had to contend with local zoning restric-
tions.3¢ Lane would probably not have secured approval
from the local zoning board for a new Snake Mountain
mine under a “grandfather” provision as a non-conform-
ing use,¥ even though Lane’s proposed mine would not
have been the first mine located on Snake Mountain.38 In
the early part of the twentieth century another company
had operated a small mine on Snake Mountain—albeit
relatively insignificant compared to the scale of Lane’s
proposed mining operation.3

Regardless of the actual probability of Lane’s Snake
Mountain mine actually being grandfathered, the mere
possibility of this was enough to concern the members of
NUCC and CALM and the other intervenors,4 who
sought to block every conceivable avenue that Lane
could take to open (or re-open) the Snake Mountain
mine.*! Another possibility that concerned the mine’s
opponents was the chance—however slim—that the
Town of Nassau would relax its zoning restrictions.42

Zoning ordinances—a classic manifestation of the
NIMBY phenomenon—are enacted to restrict various
unwanted land uses.*3 The zoning power is the primary
means available to local governments in New York to
control local land use.#4 However, New York State Envi-
ronmental Conservation Law (ECL)% allows mining per-
mit applications to be processed even for mines that
actually are precluded by local zoning ordinances.# A
mining permit applicant is required to include with its
application a statement—or “certification”—that the pro-
posed mine complies with local zoning ordinances, if it
does so comply.*” However, in the case of a mining per-
mit application that does not comply with local ordi-
nances, the applicant is required to include a statement
to that effect, along with an acknowledgment that the
applicant is aware that the issuance of a NYSDEC permit
does not relieve the permittee from compliance with
local zoning ordinances.*8 Further, in a case wherein an
applicant asserts putative compliance but the local offi-
cials dispute this, NYSDEC policy states that any permit
issued will, if necessary, “contain . . . special conditions
regarding local prohibition.”#? The policy is based on
NYSDEC's belief that disregarding zoning issues stream-
lines the permitting process and narrows the scope of
issues to be addressed therein.0 Thus, NYSDEC intends
for mining applicants to address zoning issues at the
local level 51 However, the Snake Mountain intervenors
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perceived the government’s underlying policy—keeping
the NYSDEC out of local zoning disputes®2—to be a pro-
cedural “loophole” in the application process.

In the case of the Snake Mountain mine, local restric-
tions would certainly have presented an obstacle to the
proposed mine.5 Yet Lane referred in its Draft Environ-
mental Impact Statement (DEIS) to the “permittability”
of the proposed Snake Mountain mine due to the “long
history of mining” on the site.>* The mine’s opponents
objected to the possibility that the NYSDEC would issue
a permit for the Snake Mountain mine when the project
would be prohibited by local ordinances.% The inter-
venors perceived the NYSDEC policy as an abdication of
local control and viewed the question of zoning approval
as an essential issue in the Lane dispute.5

Members of NUCC and CALM and the other inter-
venors were concerned that the issuance of a permit
from NYSDEC would give the proposed mine a degree
of legitimacy, thereby increasing the chance that Lane
would be allowed by the Nassau Town Zoning Board to
go forward with the mine.%” The intervenors also argued
that the NYSDEC should not consider an application for
a mine that in fact would be precluded by local zoning,
since such consideration—both time-consuming and
expensive—would waste the DEC’s resources.>8 Reject-
ing these arguments, an Administrative Law Judge (ALJ)
upheld the NYSDEC policy, ruling that the mining per-
mit application process would continue despite the
objections of the intervening citizen groups and local
governments.>® Contrary to the intervenor’s reservations,
the NYSDEC's stated policy is “to incorporate the local
government’s reasonable requests” in the mining permit
process, at least with regard to technical considerations.t0
Certainly, the ALJ in the Snake Mountain case was not
about to deviate from this policy.6! Stepping out of the
fray, the DEC left Lane and the local governments to
wrangle over the zoning issue amongst themselves.62

Lane was not entirely unaware of the potential zon-
ing issues, as evidenced by the fact that Lane went so far
as to acknowledge in its DEIS that “the [proposed Snake
Mountain mine] project may be incompatible with exist-
ing land use in the vicinity if improperly implement-
ed.”6 However, throughout the mining permit process,
Lane denied that local zoning would preclude the
mine and asserted that the project was certainly “
permittable.”® In retrospect, it seems apparent that Lane
underestimated the intractability of the neighboring
landowners” adherence to the NIMBY “attitude.”

lll. Birth of a Village

“In this country’s federal system, consisting of the
national, state and local governments, local government
is the point of delivery for many governmental services
and is the level of government most accessible to and

familiar with residents. It is often referred to as the grass-
roots level of government.”65

Before embarking on the somewhat revolutionary
course of forming a new government, the opponents of
the proposed Snake Mountain mine first sought help
from their existing local government, the Town Board of
Nassau.t® When the members of NUCC and CALM and
other opponents of the mine found the Town Board less
receptive than expected, the citizens persevered and
solved their problem creatively.” They initiated a grass-
roots movement in the Rensselaer County hamlets of
Brainard, East Nassau and Hoag’s Corners to form a
new village government that would be more receptive to
their specific concerns, especially regarding Snake Moun-
tain.®8 These citizens, in the face of vehement opposition,
succeeded in calling for an election to incorporate the
three hamlets into a new village.®® Passing the election
and defying a decades-long trend toward the consolida-
tion of local government services, 70 the Village of East
Nassau became the first newly incorporated village in
New York’s Capital Region since 1969.71

Under the Home Rule Provision of the New York
State Constitution, local municipalities are empowered to
act as arms of the state government and are recognized
as having a degree of sovereignty in their own right.”2
Indeed, local governments have a great deal of power
over local issues such as zoning and land use.”> Howev-
er, if a local government is not receptive to the needs of
its citizens, New York State law provides for the forma-
tion of new government entities, the most basic of which
is a village.”

During the battle over the proposed Snake Mountain
mine, many citizens who would be impacted by the
mine grew dissatisfied with the Nassau Town Board’s
treatment of the issue.”> While the Town's residents were
reported as being evenly split on the issue of hard rock
mining,76 most supporters of the proposed mine lived a
substantial distance from where the mining activities
would actually occur.”” Residents near Snake Mountain
were outraged over the prospect of having to cope with
the effects of the proposed mine—noise, dust, truck traf-
fic, etc.—for the next 100 to 150 years.”8

Residents of the hamlets of Brainard, Hoag’s Corners
and East Nassau also felt that their interests on town
issues had been generally underrepresented on the Town
Board.”® For instance, when some of the hamlets’ resi-
dents ran for town office, they “/[won] big’ in their own
hamlets only to lose the election in the more populated
village of Nassau, where the Town Hall is located.”80 The
hamlets’ residents also felt that their opinions on zoning
issues had not been adequately addressed by the Town
Board.8! For example, the hamlet residents showed up in
large numbers at a town meeting to protest a major
change in a local zoning ordinance.82 “’No one appeared
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as proponents . . . [but] the Town Board made the
changes anyway.””8 The hamlet residents came to
believe that their interests were being outweighed on the
Town Board by the interests of town residents who lived
far enough from Snake Mountain to avoid most of the
environmental impact of the proposed mining activity,
yet close enough to reap the mine’s economic benefit to
the town.

As the hamlet residents grew generally more dissat-
isfied with their representation on the Town Board, they
began to consider forming a new village.3* The bound-
aries of the proposed Village of East Nassau were drawn
to encompass the hamlets of Brainard, East Nassau and
Hoag’s Corners—the areas most at risk of environmental
impact from the proposed mine and also farthest from
the village of Nassau, the town seat.8> The proposed vil-
lage’s residents totaled 560 persons, just over the mini-
mum of 500 needed to incorporate.8” In April 1997, the
would-be villagers secured 106 names on a petition for
the incorporation of the proposed Village of East Nassau
and submitted the petition to the Town Board of Nas-
sau®s as required by state law.8° The Town, appearing
reluctant to relinquish control of the three hamlets, reject-
ed the petition—ostensibly for technical reasons.”0 Nas-
sau Town Supervisor William Knight claimed that the
petition “failed to detail accurately . . . the proposed vil-
lage’s boundaries and was not verified as to the authen-
ticity of signatures.”91 This was the second petition that
the would-be villagers submitted, only to have it rejected
by the Town Board and Supervisor Knight.?2 The rejected
petitions cost the petitioners—in general, ordinary peo-
ple of modest means—a total of $2,000 in non-refundable
fees.”

Perceiving the Town'’s rejection as unlawful, the frus-
trated petitioners successfully appealed the Town’s rul-
ing in court and won the right to hold an election for the
village incorporation.?* With 310 registered voters within
the boundaries of the proposed village, the assent of a
simple majority of 156 voters was required to elect incor-
poration.?> Two hundred seventy-four voters, almost 90
percent of those eligible, showed up at the polls to vote
on the village election.?¢ On December 29, 1997, the elec-
tion to incorporate the village passed “by a vote of 168 to
106,” and East Nassau became the first new village incor-
porated in New York’s Capital Region since 1969.97

The incorporation of the Village of East Nassau is
especially remarkable viewed against the general politi-
cal backdrop of local government in New York State.%8
New York in recent years has experienced “an era of
downsizing government.”% Like the commercial and
industrial segments of American society, many local gov-
ernments have used the concept of “economies of
scale.”100 For example, many local governments have
regionalized such traditionally municipal services as

“highway maintenance and data processing,” in efforts
to save residents’ tax dollars.101 Thus, the formation of a
new layer of government is remarkable both politically
and sociologically, in light of the modern trend in New
York toward consolidation and regionalization.102

One reason for the relative stability of the landscape
of local government in New York State over the last cen-
tury is a desire for control of the organs of local govern-
ment.10 From the smallest villages to the largest cities in
New York, local government officials and residents alike
“are reluctant to lose their independence and control.”104
Obviously, when residents of a town carve out a section
of it and incorporate a new village, the town loses con-
trol. The residents of a newly incorporated village must
elect a mayor, board of trustees and other officials within
a short time after incorporation.!0> Immediately after
being sworn in, the new officials may then appoint a vil-
lage attorney and a zoning board.10¢ These officials will
be selected to promote the interests of the villagers, as
opposed to the interests of town residents outside the
village.

Understandably, money is also a critically important
local government issue—specifically, where and how to
get the funding needed to run a local government.
Beginning the calendar year following the completion of
village incorporation, the town (or towns) in which a
new village is located ceases to receive per capita revenue
sharing from New York State.19” That money instead
goes to the new village.108 Residents of the towns are
understandably reluctant to give up this source of fund-
ing. Conversely, residents of a village must pay both
town and village property taxes and often are forced to
pay for services, such as the maintenance of highway
equipment and snow removal, in both the village and
the town.10 Those who oppose village formation gener-
ally fear that their property taxes will increase substan-
tially with the formation of a new layer of government,
and that revenue sharing will not cover the tax
increase.!10

In East Nassau, the residents of the new village
addressed the money issue in a way common through-
out New York State: by making most of the new village
offices either unpaid positions or positions with only
nominal salaries.!'! Obviously, officers’ salaries are not
the only cost to a local government. However, as noted
above, New York State law does provide for village
funding by per capita revenue sharing and by allowing
villages to collect special use fees in addition to property
taxes.12 Thus, it is possible for a carefully balanced
budget plan to provide for village operations without a
substantial net tax increase to the village residents.113

Clearly, the twin issues of money and control go to
the heart of why new villages are not formed very often.
In the case of formation of the Village of East Nassau, the
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primary objections were over money, but the primary
objective was greater control of local land use, especially
over the disputed Snake Mountain mine.!4 In East Nas-
sau, the citizens desiring greater control won the day
over those who feared it would cost too much—just as,
eventually, the villagers won their battle over the mine
itself, when the NYSDEC Deputy Commissioner unchar-
acteristically!> rejected the ALJ’s recommendation to
permit the mine.

IV. “Application Denied”

The NYSDEC Deputy Commissioner denied the
mining permit due to the intrusive nature the Snake
Mountain mine would have on “the character of the local
community.”116 The Deputy Commissioner found that
the project would involve significant environmental
impacts that could not be mitigated, including noise and
“adverse visual impacts.” The Deputy Commissioner’s
decision specifically addressed the issue of the leveling
of Snake Mountain, stating that this irreversible destruc-
tion of such a local landmark would be an unacceptable
change in the character of the community.11”

Perhaps the tenacity local residents exhibited by
fighting to keep the Lane Corporation’s mine out of their
“backyards” made the value of the particular character
of their community more evident than it otherwise
would have been. Certainly, local media attention to the
incorporation of the Village of East Nassau served to
increase awareness of the Snake Mountain mine dispute
and the environmental issues upon which it was based.
The media attention also highlighted the remarkable fact
that opponents of the mine were willing to go to the sub-
stantial effort of creating a new layer of local govern-
ment, if necessary, to maintain control of local land use.

That the Deputy Commissioner denied Lane’s Snake
Mountain permit because of the adverse visual impact
the proposed mine would have on the community!18 is
even more remarkable, in light of the fact that the NYS-
DEC had no official standards for assessing visual
impacts at the time of the decision.!’® However, the NYS-
DEC did issue a visual impact standard recently, which,
among other things, distinguishes the types of visual and
aesthetic impacts that rise to the level of “State regulato-
ry concerns” from those impacts that are “merely” of
local concern.120 The NYSDEC clearly states that its poli-
cy of “State versus local” visual and aesthetic impacts
does not diminish permit applicants’ responsibilities for
complying with local regulations, including zoning ordi-
nances.121

The visual impact of greatest concern to the inter-
venors was the leveling of Snake Mountain itself.122
Obviously, this impact would be unmitigable in the liter-
al sense; one cannot put a mountain back once it is
gone.12s However, Lane argued that—since the leveling

of the mountain would take place over 100-150 years—
no single individual or family would be impacted by the
gradual leveling.12 The New York State Office of Parks,
Recreation and Historic Preservation (OPRHP)25 found
this argument unpersuasive, and advised the AL]J
accordingly.126 However, the ALJ apparently discounted
the OPRHP’s advisory opinion'?” because of the fact that
NYSDEC, by 1998, had issued no official standards for
assessing visual impacts.128 The AL]J found that the
“[adverse] visual impacts . . . would be mitigated to the
maximum extent practicable.”12 This is all the law
requires in order to issue a mining permit.130

Implicit in the ALJ’s recommendation is the conclu-
sion that Lane’s interest in the mining project out-
weighed the resident’s interest in maintaining the aes-
thetic integrity of their community. This implication is
evident from the AL]’s recommendation that the Snake
Mountain mining project be permitted!3! despite the fact
that the project could not go forward without substan-
tially and irreversibly reducing the elevation of the coun-
tryside.132 However, the Deputy Commissioner balanced
the competing interests differently, and found in favor of
the “character of the community.”133 It is worth noting
that this decision was consistent with the scope of the
New York State Environmental Quality Review Act
(SEQRA), which requires agencies “to weigh and balance
relevant environmental impacts with social, economic
and other considerations.”134 In his decision, the Deputy
Commissioner stated that “the project’s impacts on the
historic and scenic character of the community . . . can-
not be sufficiently mitigated and will not be accept-
able.”135 There is an undeniable and significant differ-
ence between a requirement that impacts be mitigated
“to the maximum extent practical” and a requirement
that impacts be “sufficiently” mitigated to the point of
“acceptability to the character of the community.” The
latter standard is far more subjective and, thus, more dif-
ficult to meet.

The Lane Corporation believed this standard so sub-
jective that applying it amounted to an “arbitrary and
capricious” decision by the Deputy Commissioner.136
Lane also believed the agency had exercised unfettered
discretion by assessing the visual impacts of a proposed
mining project without any published standards to aid in
the assessment.13” However, on appeal, the Third Depart-
ment upheld the Deputy Commissioner’s decision, and
held that the NYSDEC was not required to enact
“detailed regulations . . . [on] visual or sound impacts”
before assessing their bearing on a mining permit appli-
cation.!38 Further, the court ruled that the Deputy Com-
missioner had taken the requisite “*hard look’” at the
mining proposal and had made a ““reasoned elaboration’
for the basis” of the agency’s decision to deny the Snake
Mountain mining application.!3® The court was also cog-
nizant of the balancing of interests required by the NYS-
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DEC in deciding on a mining permit: the public interest
in promoting the mining industry versus the environ-
mental considerations laid out in SEQRA, including aes-
thetics.140 The court found that the Deputy Commission-
er had “appropriately balanced” these concerns in
arriving at his decision to deny the mining permit.141

V. Conclusions

One probable consequence of the Lane mine dispute
is that other New York State residents involved in a
future battle over local land use may follow the example
set by the villagers of East Nassau. The trend in New
York State for at least the past century has been toward
greater regionalization and consolidation of local govern-
ment services.¥2 While the incorporation of the Village
of East Nassau is only the most recent example of
“balkanization” at the local government level, this incor-
poration may mark the beginning of a new trend toward
greater local autonomy through the creation of smaller,
more “personalized” governments. Clearly, concerned
citizens embroiled in a land-use dispute will go to great
lengths and employ aggressive political tactics to main-
tain control of local land use.1#3 It is easy to foresee some
such citizens deciding that greater control over these
issues outweighs the burden of an additional layer of
government. With this in mind, town governments
would be wise to be more sensitive to those inevitable
“micro-issues” that concern small pockets of residents.
Otherwise, recalcitrant town leaders may see dissatisfied
citizens carving out vital chunks of existing towns to use
as raw material to build new villages.

Finally, it seems clear that citizens seeking to main-
tain control of local land uses—especially those that
require permits from the NYSDEC, such as mining—
need to be actively involved in the SEQRA permitting
process, if that process is not to be a mere “paper tiger.”
In the Snake Mountain case, the NYSDEC Deputy Com-
missioner’s decision to reject the AL]’s recommendation
and to deny the mining permit was based on the unac-
ceptable intrusion of the proposed Snake Mountain mine
“on the character of the local community.”144 The appel-
late court, analyzing this decision, found it was based
squarely on SEQRA’s underlying policy: preserving com-
munities” environmental integrity.45 Arguably, had local
citizens opposing the mine not intervened so actively
and persistently in the permitting process, it is unlikely
that an issue as elusive and subjective as the “character
of the local community” would have emerged from the
cold record of a permit application or an Environmental
Impact Statement to dominate the permitting decision.
Let this be a lesson to all those who value the character
of their own community and who are facing such a
struggle: in matters of local land use, involvement plus
commitment equals control.
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commented ironically that she was surprised—in light of Lane’s
apparent disregard for the visual impact issue (see infra, note
124)—that Lane never proposed any alternative plans for “put-
ting the mountain back.”

“For instance,” she quipped, “would there not be
other uses for a large hole in the ground, such as
would be left behind once the mine’s resources
were exhausted? Perhaps it would have made a
good spot for a landfill, and could have been grad-
ually filled back up with garbage so that—decades
later—local residents would have their mountain
back.”

Perhaps not surprisingly, Lane never suggested this alternative
“mitigation plan.”

See Lane DEIS, supra note 18, at 103 (stating that “it would be vir-
tually impossible for any one individual to experience the full
alteration over the course of their lifetime”). Clearly, a person
born near the mine and living there for her entire life—perhaps
sixty to seventy years—would experience a great deal of the
“alteration.” Further, the idea that “no single individual” would
bear the full brunt of the leveling seems to overlook the entire
concept that the impact would be felt by the community as a
whole, over generations to come.

See New York State Office of Parks, Recreation and Historic
Preservation, Field Services Bureau, Project Review and Compliance,
at <http:/ /nysparks.state.ny.us/field /projrevcomp /> (last visit-
ed Feb. 3, 2001) (stating that “[t]he focus of the [OHRPH’s] . . .
role in state and federal environmental review is to ensure that
properties that are listed on the New York State and National
Registers of Historic Places and properties that are eligible for
registers listing are considered during the project planning
process.”

See In re Lane Constr. Co., 1998 WL 389019, at *20 (AL]’s Recom-
mendations) (stating the OHPRH's official position that the Snake
Mountain mining proposal would have adverse visual impacts
on surrounding historic sites and that these impacts could not
satisfactorily be mitigated).

See id. (remarking that the OHPRH had no “substantive basis” for
its opinion).

See supra note 119 and accompanying text.

See In re Lane Constr. Co., 1998 WL 389019, at *20 (ALJ’s Recom-
mendations) (concluding that “the visual impacts of the [Snake

Mountain mine] project would be mitigated to the maximum
extent practicable”).

130. See 6 N.YC.R.R. § 617.11(d). Under the New York State Environ-
mental Quality Review Act (SEQRA), when reviewing mining
permit applications, the NYSDEC must

(1)  consider the relevant environmental impacts,
facts and conclusions disclosed in the final
EIS;

(2)  weigh and balance relevant environmental
impacts with social, economic and other con-
siderations;

(3)  provide a rationale for the agency’s decision;

(4)  certify that the requirements of this Part have
been met; and

(5)  certify that consistent with social, economic
and other essential considerations from
among the reasonable alternatives available,
the action is one that avoids or minimizes
adverse environmental impacts to the maximum
extent practicable, and that adverse environ-
mental impacts will be avoided or minimized
to the maximum extent practicable by incor-
porating as conditions to the decision those
mitigative measures that were identified as
practicable [emphasis added].

131. In re Lane Constr. Co., 1998 WL 389019, at *39 (Recommendation).
132. Id. at *20.

133. Id. at*2.

134. See note 130, supra.

135. 1998 WL 389019, at *2.

136. Lane Constr. Corp. v. Cahill, 704 N.Y.S.2d 687, 689 (3d Dep’t), appeal
denied, 95 N.Y.2d 765 (2000) (TABLE, NO. 925).

137. See id. (summarizing Lane’s contention that the Deputy Commis-
sioner’s decision was “ultra vires” since the agency lacked any
official standards on visual impacts to back up the decision).

138. Id. The court stated that the issue of the lack of an official NYS-
DEC visual impact standard had not been preserved for appeal,
since Lane had never raised the issue in the proceeding below.
However, the court apparently saw the need to resolve this point,
and issued what some might view as an “advisory opinion” on
the matter. See id.

139. Id. (citing Akpan v. Koch, 75 N.Y.2d 561, 555 N.Y.S.2d 16, 554
N.E.2d 53 (1990); Jackson v. New York State Urban Dev. Corp., 67
N.Y.2d 400, 503 N.Y.S.2d 298, 494 N.E.2d 429 (1986)).

140. Seeid. at 690 (noting that the Commissioner “appropriately bal-
anced” these competing concerns in the Lane decision).
141. Id.

142. See supra notes 98-104 and accompanying text (discussing twenti-
eth century trends in village government).

143. See Picchi, supra note 9, at B (describing how land use issues can
lead to rather extreme responses, especially from citizens seeking
to keep out developers (quoting Joseph Zimmerman, “a political
scientist at the University at Albany”)).

144. In re Lane Constr. Co., 1998 WL 389019, at *3 (Decision).

145. See supra, notes 136-141 (discussing the Third Department deci-
sion).

Joseph C. LaValley, III is a student at Albany Law
School.
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Administrative Decisions

Update

Prepared by Peter M. Casper

CASE: In re Application of Consolidated Edison Company
of New York, Inc. for: (1) a State Pollutant Discharge
Elimination System (SPDES) Permit Pursuant to Environ-
mental Conservation Law (ECL) Article 17 and Title 6 of
the Official Compilation of Codes, Rules and Regulations
of the State of New York (6 N.Y.C.R.R.) Parts 750 et seq.;
(2) a pre-construction Air State Facility Permit Pursuant
to ECL Article 19, and 6 N.Y.C.R.R. Part 201 and Subpart
231-2; and (3) a Prevention of Significant Deterioration
(PSD) Permit Pursuant to Title 40 of the UL.S. Code of Fed-
eral Regulations (40 CER) 52.21.

AUTHORITIES: ECL Article 17
(Water Pollution Control)

ECL Article 19
(Air Pollution Control)

6 N.Y.C.RR. § 201
(Permits and Registrations)

6 N.Y.C.RR. § 231-2
(Requirements for Emission Units)

DECISION: On August 16, 2001, New York State Depart-
ment of Environmental Conservation (DEC) Commissioner
Erin Crotty (“Commissioner”) affirmed the DEC AL]J/
Associate Examiner’s conclusion that a SCONOx alterna-
tive has not been achieved “in practice” and therefore it is
not available to be used at the applicant’s East River Gen-
erating facility. The SCONOx alternative uses a potassium
carbonate-coated catalyst to reduce oxide in nitrogen emis-
sions from natural gas-fired, water-injected turbines. The
Commissioner also denied Manhattan Community Board
No. 3 and East River Environmental Coalition’s
(CB3/EREC) request for further DEC review with respect
to health impacts and social costs associated with PM;,
emissions, alternatives and additional mitigation to mini-
mize adverse impacts. Accordingly, the Commissioner
adopted the reported findings and conclusions of the Rec-
ommended Decision (RD) issued on June 28, 2001, as her
own and declared that the requirements of 6 N.Y.C.RR. §
231-2 had been met. The Commissioner also concluded
that the draft conditions of the SPDES modification related
to the project are consistent with the applicable state and
federal regulations that control wastewater discharges and

directed the DEC staff to issue the pertinent permits con-
sistent with the Recommended Decision.

A. Facts

Consolidated Edison (“Con Edison” or “Applicant”)
proposes a repowering project at its East River Generating
Station located in Manhattan between East 13th Street and
East 15th Street, from the FDR Drive to Avenue C. The
Applicant seeks to construct and operate two dual fuel
combustion 180-megawatt turbine generators and two
heat-recovery steam generators that would produce an
electric capacity of 360 megawatts, and an estimated three
million pounds per hour of steam. The two units will use
non-interruptible natural gas, and in emergency situations,
distillate oil. The purpose of the repowering project is to
decommission and remediate the Waterside Generating
Station at First Avenue and East 38th Street.

Con Edison applied for certain environmental permits
as part of its application for a certificate of environmental
compatibility and public need pursuant to Article X of the
Public Service Law (PSL). The New York Public Interest
Research Group (NYPIRG) filed a combined petition with
CB3/EREC for a rehearing of the Siting Board’s June 22,
2001 Order and a brief on exception! with the Siting Board.
On July 23, 2001, the Applicant, DPS, DEC and Depart-
ment of Health (DOH) each filed briefs opposing the
exceptions. On July 30, 2001, the Applicant filed a response
opposing the joint petition filed by NYPIRG and CB3/
EREC for a rehearing of the Board’s previous Order.

B. Discussion

Petition for Rehearing

As stated above, NYPIRG and CB3/EREC (“Petition-
ers”) jointly filed a petition for a rehearing with the DEC.
The petition for rehearing sought reconsideration to allow
the Petitioners to present evidence on the human health
impacts of PM, 5 in lieu of Uprose et al v. New York Power
Authority (“Uprose”), a recent court case in the Second
Department. In Uprose, the court decided that an environ-
mental impact statement (EIS) under SEQRA must be pre-
pared on an applicant’s installation of small electrical-
generating turbine power plants in the metropolitan New
York City area. The court also stated that the issue of fine
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particulate matter was not adequately analyzed by the
applicant in the Environmental Assessment Form (EAF).
Because the court decided the fine particulate matter
analysis was not sufficiently detailed in the EAF, that lack
of analysis tipped the balance in favor of preparing an EIS.

In the instant matter, the Commissioner reiterated a
previous DEC decision that found Article X’s comprehen-
sive environmental analysis under PSL sections 163, 164,
167 and 168, is at least as rigorous and thorough as an EIS
review under SEQRA. In light of this previous decision,
the Commissioner distinguished the Applicant’s situation
from that of the Uprose case. The Commissioner stated that
the environmental information contained in the Article X
application was voluminous and comprehensive; includ-
ing analysis of particulate matter, and it systematically
considered significant environmental impacts, alternatives
and mitigation. Upon reviewing the record, the Commis-
sioner determined that the evaluation of particulate matter
in the Applicant’s Article X application was established
consistent with approved and accepted methodologies.
The Commissioner also stated that the appropriate stipula-
tions between disagreeing state agencies were properly
entered into and that the RD findings met all NAAQS and
New York State Standards for criteria pollutants, as well as
the health-based standards for non-criteria pollutants. The
Commissioner determined that the totality of the informa-
tion easily distinguishes the instant application from that
of Uprose and was sufficient to deny the petition for
rehearing.

Federally Delegated Permits

Air Permits

The Commissioner’s June 4, 2001, Interim Decision
stated that three matters concerning the Applicant’s pend-
ing Air State Facility permit were in need of further elabo-
ration on the record. These three matters, which were adju-
dicated in the proceeding, include: (1) whether SCONOX is
an “available” technology or one that can be achieved in
practice; (2) an evaluation of the results of the “gradual
plum rise” air impact modeling analysis,2 which considers
potential impacts at elevated receptors; and (3) adjudica-
tion of alternative sites under 6 N.Y.C.R.R. Part 231 (New
Source Review in Nonattainment Areas and Ozone Trans-
port Regions).

The Commissioner affirmed the DEC ALJ/Associate
Examiner’s conclusion that the intervenor’s proposed
SCONOx alternative has not been “achieved in practice”
and therefore it is not available to be used at the Appli-
cant’s proposed facility. The intervenors did not take
exception to the findings and conclusions related to the
results of the gradual plume rise modeling. The RD fully
addressed the matter and additional permit conditions
were developed to ensure that the potential emissions
would be less than the significant impact levels established
by federal regulation. Accordingly, the Commissioner

adopted the ALJ’s findings as they were and affirmed the
related conclusions respecting gradual plume rise.

Pursuant to an Interim Decision by the Commissioner,
the RD contained certain findings with respect to the issue
of alternative sites. The intervenors did not expressly
object to the findings related to the alternatives. Rather,
CB3/EREC presented arguments for further hearings to
consider the potential public health impacts from adverse
air emissions. Further, CB3/EREC requested that the
record be reopened with respect to health impacts and the
social costs associated with PM;, emissions, alternatives
and additional mitigation to minimize adverse environ-
mental impacts. The Commissioner denied intervenor’s
request stating it was improper procedure to raise these
issues again after the RD had been issued. The Commis-
sioner adopted the DEC ALJ’s reported findings and con-
clusions and declared that 6 N.Y.C.R.R. § 231-2 require-
ments had been met.

SPDES Permit

During the issues conference, the Applicant and the
DEC staff confirmed there were no disputes over any sub-
stantial terms or conditions of the draft SPDES permit.
Neither CB3/EREC’s joint petition for full party status nor
the petitions for status asserted any issues about the draft
SPDES permit conditions. In addition, there were no
exceptions to the RD that argued to adjust the draft SPDES
permit. For these reasons the Commissioner only gave cur-
sory treatment of this issue. Based upon the Commission-
er’s review of the administrative record concerning the
SPDES permit, she concluded that the draft conditions of
the SPDES modification related to the proposed project
were consistent with the applicable state and federal regu-
lations that control wastewater discharge.

C. Condclusion

Based upon the foregoing determinations, the Com-
missioner directed the DEC Staff to issue the pertinent per-
mits and to provide such permits to the Siting Board.

Endnotes

1. Pursuant to the PSL, if a party is not content with the findings and
conclusions in the RD, than the party may file a brief on exception
with the Siting Board challenging the RD.

2. Con Edison’s approved air-modeling protocol for the project includ-
ed an analysis of the potential adverse impacts from emissions on
elevated receptors. Part of this evaluation required Con Edison to
include the “gradual plume rise” for downwashing stacks. This
option was included because the height of the four emission stacks
at the East River complex is less than that called for by good engi-
neering practice. Under these circumstances, as plumes are emitted
from the stacks, they may impact receptors at or near the tops of
nearby tall buildings during the “gradual” rise of the plumes before
the plumes reach their final height.

Peter M. Casper is a first-year associate in the Envi-
ronmental Practice Group of Whiteman, Osterman &
Hanna in Albany, New York.
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Aguinda v. Texaco, Inc., 142 F. Supp. 2d 534
(S.D.N.Y. 2001)

Facts: The plaintiffs brought a negligence action
against Texaco on the grounds that its activities resulted
in property damage, personal injury and increased risk
of disease in Ecuador and Peru. Specifically, they
alleged that Texaco took the toxic by-products of the oil
exploration in Ecuador and dumped them into the local
rivers instead of properly disposing of them in accor-
dance with industry standards. In addition to dumping
toxic by-products in the river, plaintiffs also alleged that
Texaco burned the by-products, spread them over dirt
roads and dumped them directly into landfills. Finally,
the plaintiffs alleged that the Trans-Ecuadorian
Pipeline, built by Texaco, leaked and contaminated the
environment.!

Texaco’s involvement in oil exploration in Ecuador
was small. They indirectly invested in a tier four sub-
sidiary of Texaco named Texaco Petroleum Company
(TexPet). TexPet initially operated the petroleum conces-
sion for the Consortium. It also held several interests,
until 1992 when the government of Ecuador took com-
plete control of the Consortium. TexPet is not named as
a party in this lawsuit. However, the claim against Texa-
co is based on the allegation that Texaco controlled the
Consortium’s activities from the United States.

Two suits were consolidated to form the present
case. The Aguinda suit included 76 residents of the Ori-
ente region of Ecuador. The Ashanga suit included 23
residents of adjoining Peru. Both suits were purported
to be on behalf of thousands of people who were in the
same corresponding class as the plaintiffs. The suits
were originally brought in the Southern District of New
York in April of 1994. The plaintiffs were allowed to
conduct significant discovery at that time into Texaco’s
involvement. After the death of the original judge, the
case was dismissed on the grounds of forum non conve-
niens.2 The Court of Appeals reversed for two reasons.
First, because the District Court did not get a commit-
ment from Texaco that it would submit itself to Ecuado-
rian jurisdiction. Second, that the dismissal on grounds

of forum non conveniens relied too heavily on similar
cases in other federal jurisdictions.3 On remand, Texaco
committed itself to be subject to Ecuadorian jurisdiction
and renewed its motion to dismiss. The District Court
then allowed the plaintiffs the opportunity to re-open
the issue of whether or not Ecuadorian courts would be
able to provide an impartial forum adequate to satisfy a
due process standard. The District Court cautioned that
it was leaning toward a motion to dismiss and finally
granted the defendant’s motion on grounds of forum
non conveniens.

Issues:

1. Whether an Ecuadorian Court is an adequate
alternative forum to pursue claims against Texa-
co for injuries sustained in Ecuador.

2. Whether the public and private interest factors
of an alternative forum outweigh the plaintiffs’
original choice of forum.

Analysis: The District Court believed that since
Texaco submitted itself to the jurisdiction of Ecuador,
that fact alone should be enough to settle whether or
not there was an adequate alternative forum. The court
was concerned however, because the plaintiffs made
some objections as to why Ecuador was not an ade-
quate alternative forum. First, plaintiffs claimed that the
system of Ecuadorian jurisprudence was not adequate
because it did not recognize tort claims. The court dis-
missed this argument and pointed to several cases
resolved in Ecuadorian courts that had the same allega-
tions as the present one and the plaintiffs were able to
recover. The court also pointed to other United States
courts that found Ecuador to be an adequate alternative
forum for tort claims similar to the ones alleged by the
plaintiffs.

Next, the plaintiffs claimed that Ecuador was not an
adequate alternative forum because it did not allow
class actions lawsuits and could not grant the relief that
the plaintiffs were seeking. The court said that merely
because Ecuador did not have a procedural device for
class actions suits, the forum would not be rendered
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inadequate. The court also rejected the plaintiffs” asser-
tion that the procedural devices of Ecuador made it
inadequate. They reasoned that some of the procedural
devices used in Ecuadorian courts might in fact make
the forum more adequate to arrive at a just result.

The court also attacked several general assertions
made by the plaintiffs regarding corruption in the
Ecuadorian judicial system. The court did not believe
and found no evidence that Texaco or other foreign cor-
porations were able to corrupt or influence the judicial
system or administrative proceedings as alleged. The
court also found no preferential treatment given to
multinational corporations who had cases in Ecuadori-
an courts. Finally, regarding corruption, the court felt
that this case would receive strict scrutiny in Ecuador
because of the ramifications this case would have on
local residents. Since this case would be carefully
watched, the chances of influence or corruption would
be small.

The plaintiffs” final argument on the issue of inade-
quate alternative forum stemmed from Interpretive
Law 55.4 Law 55 essentially said that a claimant could
choose between filing a lawsuit in Ecuador and filing a
lawsuit in a foreign forum. Once a claimant had chosen
a foreign forum, jurisdiction by Ecuadorian judges
would be terminated. The court did not believe that
Law 55 applied, for two reasons. First, the law was
enacted after this case began, and therefore the law
would not apply retroactively. Second, the court
believed that the statute was intended to provide only
one forum for adjudication. In fact, the court said that if
it was wrong about its interpretation of Law 55 and the
plaintiffs pursued their claim in Ecuador and it was
denied all the way up to the highest court in the land
on Law 55 grounds, the plaintiffs could return to the
District Court with their claim. The court concluded
that there was no strong argument why an Ecuadorian
court would be an inadequate alternative forum for the
plaintiffs” claim.

Applying the Gilbert test,5 the court then balanced
whether the public and private interests in dismissing
the claim outweighed the plaintiffs’ interest in pursuing
the claim in their original choice of forum. The court
first looked at the private interest factors. As spelled out
in Gilbert, the private interests include ease of access to
source of proof, cost of obtaining attendance of willing
witnesses, availability of compulsory process for obtain-
ing attendance of unwilling witnesses and reviewing
the relevant premises.¢ The court determined that the
Ecuadorian court would be in a better position to view
the premises. In addition, since nearly all of the wit-
nesses reside in the area, it would be far easier for them
to appear in an Ecuadorian forum than it would be for
them to appear in New York. The documentary and tes-

tamentary evidence that was obtained by the Consor-
tium was in Ecuador as well. Finally, the key activities
took place in Ecuador by employees of the Consortium
and hence would make it a more appropriate forum.
Based on the above reasoning, the court concluded that
the private interests far outweighed the plaintiffs’ origi-
nal forum selection.

The court then considered the public interest factors
for keeping the original forum. The court again turned
to Gilbert for guidance and looked at the public interest
factors that could favor the original forum of the plain-
tiff. The first guideline the court looked to was whether
there was a local interest in the controversy. They rea-
soned that since it was Peruvians and Ecuadorians that
were injured, their government had a greater interest in
protecting its citizens.

The court also looked at whether dismissing the
claim would lead to court congestion in Ecuador. In
fact, the court believed that the United States was a
more litigious society with congested courts, and hence
the plaintiffs” claim would be better expedited if it was
heard in Ecuador. The third factor the court looked at
was whether dismissing the case would avoid unneces-
sary problems in applying foreign law. They felt that
since this problem affected Ecuadorian lands and peo-
ple, the laws of Ecuador would apply to most of the
claims and Ecuador courts are in the best position to
find and apply their own laws. The court was also con-
cerned about imposing jury duty on residents of New
York who had little relationship to the controversy.
They determined that an Ecuadorian judge would be
better suited to apply Ecuadorian law than a New York
jury would, especially considering the Spanish lan-
guage testimony and documents that would be neces-
sary to consider.

Finally, the plaintiffs claimed that despite the evi-
dence in favor of dismissal, the court should look at
their claim under the Alien Tort Claims Act,” which
allowed a federal forum for aliens suing a United States
entity that had violated the law of nations. The court
rejected this argument as well because it believed that
the claims brought did not rise to a level of violating
evolving international environmental law. Also, the
court reasoned that the information the plaintiff
obtained during discovery regarding Texaco in no way
established that Texaco was materially part of the pollu-
tion problems in Ecuador. Therefore, since the court
established that an Ecuadorian court was an adequate
alternative forum and the public and private interests
outweighed the plaintiffs” interest in preserving their
original choice of forum, the dismissal was granted on
grounds of forum non conveniens.

Daniel A. McFaul, Jr. “02

38 NYSBA The New York Environmental Lawyer | Winter 2002 | Vol. 22 | No. 1



Endnotes

Jota v. Texaco, Inc., 157 F.3d 153, 155-56 (2d Cir. 1998).

Aguinda v. Texaco, Inc., 945 F. Supp. 625 (S.D.N.Y. 1996).

Jota, 157 E.3d at 159.

Aguinda v. Texaco, Inc., 142 F. Supp. 2d 534, 546 (S.D.N.Y. 2001).
Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508-509 (1947).

Id. at 508.

28 U.S.C. § 1350.
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Friends of the Cowlitz and CPR-Fish v.
Federal Energy Regulatory Commission,
253 F.3d 1161 (9th Cir. 2001)

Facts: Friends of the Cowlitz River and CPR-Fish
(“Petitioners”), appeal to the United States Court of
Appeals for the Ninth Circuit charging the Federal
Energy Regulatory Commission’s (FERC) summary dis-
position of their complaint lacked a justified legal basis.
Petitioners argued that FERC’s refusal to investigate the
alleged failure by the City of Tacoma (“Tacoma”) to
operate a hydroelectric power project on the Cowlitz
River in a manner that would maintain agreed-upon
levels of fish populations was an abuse of the Commis-
sion’s discretion.

The Cowlitz River Project (FERC Project No. 2016)
is a major hydroelectric project in Lewis County, Wash-
ington consisting of two dams. It has the capacity to
generate 460 megawatts of hydroelectric power and is
operated by the city of Tacoma under a license
(“License”) granted by FERC. At the time of licensing,
the Washington Department of Fisheries and Wildlife
(WDFW) worried the project would destroy the use of
the Cowlitz River for spawning anadromous fish;
including chinook, coho salmon and steelhead trout.
Tacoma entered into an agreement (“Agreement”) with
the WDFW which promised “to maintain the numbers”
of fish populations in the Cowlitz River and submitted
a preliminary draft of the Agreement to FERC for com-
ment. The FERC replied that its approval of the Agree-
ment was not required, but suggested several provision
changes and requested a final copy of the Agreement
for its file.

Petitioners filed a complaint with FERC, alleging
Tacoma was violating the terms of the Agreement and
the License by failing to maintain the agreed-upon lev-
els of fish populations. The FERC issued an order sum-
marily dismissing the complaint without prejudice on
the grounds that the Agreement was a private contract
whose terms were never approved by FERC or incorpo-
rated into the License itself. The Ninth Circuit denied
review of petitioners” appeal holding “the FERC has
virtually unreviewable discretion to enforce (or, in this
case, to not enforce) any alleged license violations.”!

Issue: Whether FERC has unreviewable discretion
when the applicable substantive statute does not pro-
vide guidelines for the agency to follow when exercis-
ing enforcement powers.

Analysis: The Ninth Circuit found that FERC plain-
ly erred in summarily dismissing the petitioners’” com-
plaint. However, under the Supreme Court’s decision in
Hackler v. Chaney,?2 and applicable statutes, the Ninth
Circuit held it lacked the authority to compel FERC to
enforce the terms of the License. In Heckler v. Chaney,
the Supreme Court stated, “an agency’s decision not to
take enforcement action should be presumed immune
from judicial review under [Administrative Procedures
Act (APA)] § 701(a)(2).”3 This presumption may be
rebutted if the substantive statute provides guidelines
for the agency to follow when exercising its enforce-
ment powers.

Under the APA judicial review provisions at § 701 ef
seq. (1996) and § 313(b) of the Federal Power Act (FPA)
the Court found it had jurisdiction to hear the case. The
APA allows a court to set aside FERC actions if they are:
(1) arbitrary or capricious, in the sense that the agency
did not engage in reasoned decision making; or (2) not
supported by substantial evidence. The Chaney Court
held that a decision not to enforce is within an agency’s
absolute discretion when “a court would have no mean-
ingful standard against which to judge the agency’s
exercise of discretion.”+

The Ninth Circuit found the language of 16 U.S.C. §
823b(a),5 and the fact that the FPA contained no estab-
lishment of priorities or meaningful guidelines, provid-
ed FERC’s enforcement decisions wide latitude. Enough
latitude that if the Commission instead found that Taco-
ma had violated the License by inadequately cooperat-
ing with WDFW to preserve fish stocks, the Commis-
sion could still lawfully decline to prosecute the alleged
violations and its decision would remain immune from
judicial review.6 The Ninth Circuit then turned to 16
U.S.C. § 825{7 and found that the plain meaning of the
statute granted FERC complete discretion when making
investigative decisions.

Furthermore, the court held, under applicable regu-
lations, the decision to investigate is committed to the
complete discretion of FERC. Under 18 C.ER. § 1b.5,
“the Commission may;, in its discretion, initiate a formal
investigation by issuing an Order of Investigation.”
Likewise, § 1b.6 states, “the Commission or its staff
may, in its discretion initiate a preliminary investigation
... [w]here it appears from the preliminary investiga-
tion that a formal investigation is appropriate the staff
will so recommend to the Commission.” Finally, § 1b.7
states that “where it appears that there has been or may
be a violation of any of the provisions of the acts
administered by the Commission or the rules, opinions,
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or orders thereunder, the Commission may institute
administrative proceedings . . . or take other appropri-
ate action.”

Under the plain meaning of the relevant FPA and
APA provisions governing hearings as well as FERC
regulations, the court found that FERC’s decision not to
hold evidentiary hearings or investigate the alleged vio-
lations of Tacoma’s license was within the agency’s
broad discretion. The Ninth Circuit concluded that it
lacked authority and denied the petition for review.

Cristina Fernandez '03

Endnotes

1. 253 E3d 1161, 1162 (9th Cir. 2001).
2. 470 U.S. 821 (1985).

3. Chaney, 470 U.S. at 832.

4 Id. at 830-31.

5

“After notice and opportunity for public hearing, the Commis-
sion may issue such orders as necessary to require compliance
with the terms and conditions of licenses and permits issued
under this subchapter.”

6.  Friends of the Cowlitz, 253 F.3d at 1171.
7. 16 U.S.C. § 825f states the Commission

may investigate any facts, conditions, practices, or
matters which it may find necessary or proper in
order to determine whether any person has violat-
ed or is about to violate any provision of this
chapter or any rule, regulation, or order thereun-
der, or to aid in the enforcement of the provision
in this chapter.
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Waste Management Holdings, Inc. v.
Gilmore, 252 F.3d 316 (4th Cir. 2000)

Facts: This is a dormant Commerce Clause case
involving the state of Virginia’s restrictions on import-
ing municipal solid wastes (MSW). The state of Virginia
enacted several statutes designed to restrict the use of
Virginia landfills for foreign waste disposal. These
enactments were in response to several factors. First,
statistics showed Virginia was the nation’s second-
largest importer of MSW, behind only Pennsylvania.
Second, the future volume of imported MSW was slated
to increase due to New York City closing its Fresh Kills
landfill and contracting with private landfills in Vir-
ginia to receive a major part of Fresh Kills MSW. The
plaintiffs, landfill operators and waste transporters
brought suit claiming that Virginia’s statutes were
unconstitutional under the dormant Commerce Clause
in that the statutes discriminated against out-of-state
MSW, thus harming the free flow of interstate com-
merce.

In March and April 1999, Virginia passed a series of
statutes designed to cap and restrict the import of

MSW. The enactments included a provision capping
landfill imports to 2,000 tons per day or an alternative
average amount; a provision requiring the Virginia
Waste Management Board to promulgate regulations
regarding the transportation of MSW by barge, includ-
ing regulations on stacking containerized waste; prohi-
bitions against MSW transport upon certain rivers; pro-
hibitions against transport by trucks with four or more
axles; and finally, increased regulation of tractor trans-
port of MSW.1 These enactments grew out of feelings by
such persons as Virginia Governor Gilmore that “the
home state of Washington, Jefferson, and Madison

has no intention of becoming New York’s dumping
grounds.”?

The major landfill operators and transporters fierce-
ly opposed these measures. One of these operators was
Waste Management Holdings, Inc., an operator that had
large sums of investments and potential contracts at
stake. Waste Management had two contracts with the
city of New York and was a primary bidder on a third
contract that would contemplate handling the entire
city’s MSW, representing 12,000 tons a day. In addition
it had agreed to purchase $4 million worth of steel con-
tainers, had made $5 million in facility improvements
and had guaranteed payment of $5 million for cranes to
unload containers.

The district court granted summary judgment for
the plaintiffs, declaring that the enacted Virginia
statutes were exactly what the dormant Commerce
Clause forbids. Defendants appealed.

Issues:

1. Whether the state statutes violate the dormant
Commerce Clause as defined by a state law that
discriminates in its practical effect or purpose
against interstate commerce.

2. If the state statute is found discriminatory,
whether it will survive by proving that it is justi-
fied by factors unrelated to economic protection-
ism, and that no adequate nondiscriminatory
alternatives exist.

Analysis: The court first looked at whether these
state laws were discriminatory in their practical effect.
First, regarding the statute requiring a 2,000-ton-per-
day cap on imports, a witness testified that the small
local landfills, which only accept intrastate MSW, accept-
ed much less then the maximum 2,000 tons. Meanwhile,
those few larger landfills that handle interstate MSW,
accepted more than the cap limit; therefore, the practi-
cal effect was to discriminate against out-of-state MSW.
The witness on this issue, however, did not identify a
basis for his opinion, so the court decided a material
issue of fact remained. Second, for the provision limit-
ing the number of containers that can be stacked, it was
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shown that the statute would double the cost of ship-
ping. The court found that discrimination existed
because only out-of-state MSW comes by barge, and
thus only out-of-state MSW would be affected by high-
er shipment costs. Therefore, this provision had the
practical effect of being discriminatory.

The court then looked to see if the statutes were
also enacted with a discriminatory purpose. Given the
volume of legislative history explicitly talking of the
need for limiting foreign MSW imports, the court found
that the statutes were enacted with a discriminatory
purpose. Some of the arguments made during passage
of the bills included the need to preserve landfill space
for Virginia citizens; lack of confidence that foreign
waste will be free of hazardous items; harm to Vir-
ginia’s image; and potential environmental impacts.
The court saw these arguments as clear proof of a dis-
criminatory purpose behind the statute.

The next step upon a finding of discrimination is to
declare the enacted statutes invalid unless the state can
show that a valid justification for the law exists, and a
nondiscriminatory alternative does not exist under a
“strict scrutiny test.”3 For the first part, Virginia present-
ed evidence showing that other jurisdictions defined
MSW differently and that foreign MSW may not meet
Virginia’s strict standards against inclusion of haz-
ardous materials. It showed that Maryland and North
Carolina in limited circumstances permit infectious
items such as blood and urine to be included in MSW,
and New York does not have any limitations whatsoev-
er on what constitutes MSW. Since Virginia law is more
restrictive then other places, MSW from other states
could pose a health risk that in-state MSW does not.
The court, therefore, found that all the enacted statutes
at issue exist for a justified reason other then economic
protectionism.

The court then went on to the second prong—
which has to be concurrently satisfied—that the enacted
statutes are the least discriminatory means of redressing
the “valid” reason for the discriminatory statute in the
first place. For the statute regarding the 2,000-tons-per-
day cap, Virginia argued the “valid” reason for discrim-
inating against foreign waste is to protect Virginia citi-
zens from the health risks of contaminated foreign
MSW. If Virginia does not limit the imports, the argu-
ment goes, it will have to conduct prohibitively expen-
sive inspections on the MSW before it can enter Virginia
landfills to ensure safety. Some of these inspection
methods would include unloading the waste onto an
impermeable pad and breaking the waste into smaller
pieces so it can be screened for contaminants and, in
addition, special time-consuming tests would have to
be done for non-visible contaminants. Virginia argued
that the volume of imported MSW must be kept to the

limited amount so it can be inspected; therefore, the
2,000-ton limit is the least discriminatory way of achiev-
ing protection from possibly contaminated foreign
waste.

The plaintiffs countered, and the court agreed, that
the current cap provision does not pose the “least bur-
den possible on interstate commerce.”# Nothing about
restricting imports only from those states with inferior
standards is part of the statute. A statute that did
require restrictions only on importing MSW from states
with fewer restrictions would pose less of a burden
than the current across-the-board cap. Therefore, the
court found that the current statute was not the “least
burdensome” means of attacking the problem of con-
taminated MSW. The plaintiffs prevailed on this issue
because the law as written was too broad and needless-
ly discriminated against everyone, including those with
MSW restrictions equal to those of Virginia.

The court found an issue of fact existed for the
statutes regulating stacking of containers and trans-
portation on certain rivers. The court concluded that
serious health risks might exist from the transportation
of MSW, citing testimony of a previous incident where
containers came loose from improper lashings and testi-
mony of a barge fire. The court agreed with the state,
and summary judgment was overruled. The court
found issues of fact existed as to whether these discrim-
inatory statutes are the least discriminatory means
available to ensure the safe transport of MSW.

Finally, the court looked at the provisions regulat-
ing tractor-trailers and the provision limiting MSW
transport on trucks with four or more axles. The defen-
dants relied on the usual “traditional” deference courts
grant to states in the area of highway safety. The court
rejected this, asserting that the deference is reserved for
intrastate issues where the political process can serve as
a check against burdensome regulations. Where a regu-
lation affects interstate commerce, and where it has
already been shown that the regulation exists to dis-
criminate against interstate commerce, the court found
no such deference was warranted. The state failed to
show any facts that these provisions were the least bur-
densome alternatives, thus summary judgment was
upheld for the plaintiffs on this issue.

Karl Silverberg, P.E. ‘03

Endnotes

1. Va.Code Ann. §§ 10.1-1408.1(Q); 10.1-1408.3; 10.1-1454.1(A);
10.1-1454.2; 10.1-1454.3.

2. 252 FE3dat327.
3. Id.at342.
4. Id. at 343.
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Section News

Call for Nominations:
Albany Law School 2002 Bernard E. Harvith
Distinguished Environmental Service Award

The Steering Committee of the Albany Law School
Environmental Alumni Group is seeking nominations for
the 2002 Bernard E. Harvith Distinguished Environmen-
tal Service Award. The award recognizes outstanding
service on behalf of New York's environment and is
named for longtime Albany Law School professor
Bernard Evans Harvith, whose commitment to environ-
mental law made him an inspiration to many.

Previous recipients include individuals who have
played significant roles in shaping New York’s environ-
mental protection efforts, such as David Sampson, for-
mer Executive Director of the Hudson River Valley
Greenway; and Val Washington, Executive Director of
Environmental Advocates, former Assistant Attorney
General and Department of Environmental Conservation
attorney.

Please provide your nomination no later than July 1,
2002, accompanied by a brief explanation of why you

i J .
Escarpment along the east shore of Avalanche Lake as
viewed from the north.

think the nominee would be a deserving recipient of this
prestigious award. All nominations should be provided
in writing to the Alumni Office, Albany Law School, 80
New Scotland Avenue, Albany, New York 12208 or faxed
to (518) 445-3255.

Names in the News/People on the Move

Morgan G. Graham has been named Managing Part-
ner of Phillips, Lytle, Hitchcock, Blaine & Huber LLP.
He is a graduate of Indiana University School of Law
Bloomington and the University of North Carolina at
Chapel Hill. Prior to attending law school, he worked at
the U.S. Environmental Protection Agency. In his tenure
with Phillips, Lytle, he has served for a number of years
as an administrator of the Environmental Practice Group
and has been on the firm’s management committee.

Fall Meeting

The Environmental Law Section Fall Meeting will
be held on September 27-29, 2002, at The Otesaga Hotel
in Cooperstown New York.

Environmental Law Section Fall Meeting—
October 19-21, 2001—Lake Placid, NY

The photos below were taken on October 20, 2001, during a
break from the Fall Meeting of the Environmental Law Section.
They show Avalanche Lake, one of the lakes identified as affected
by acid rain in the presentation earlier that day by Karen M. Roy.
Although beautiful, its fish population has been decimated by acid-
ification. Photos by Kevin G. Ryan.

N

The south end of Avalanche Lake as viewed from the north.
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Section Committees and Chairs

The Environmental Law Section encourages members to participate in its programs and to contact the Section Officers or

Committee Chairs for information.

Committee on Adirondacks,
Catskills, Forest Preserve &
Natural Resource
Management

Carl R. Howard (Co-Chair)

140 Nassau Street, Apt. 15C

New York, NY 10038

(212) 637-3216

E-Mail:howard.carl@epa.gov

Rosemary Nichols (Co-Chair)
1241 Nineteenth Street
Watervliet, NY 12189

(518) 383-0059, x130
E-Mail:rosemary_nichols@
dcgdevelopment.com

Thomas A. Ulasewicz (Co-Chair)
358 Broadway, Suite 307
Saratoga Springs, NY 12866
(518) 581-9797
E-Mail:phu@global2000.net

Committee on Agriculture and
Rural Issues

Peter G. Ruppar (Co-Chair)

2500 Main Place Tower

Buffalo, NY 14202

(716) 855-1111

E-Mail:pruppar@pcom.net

Thomas M. Shephard (Co-Chair)
5001 Brittonfield Parkway

P.O. Box 4844

East Syracuse, NY 13057

(315) 433-0100, x507
E-Mail:toms@dairylea.com

Committee on Air Quality
Inger K. Hultgren (Co-Chair)
27 West 16th Street, Apt. 3]
New York, NY 10011

(212) 541-2242
E-Mail:hultgreni@rspab.com

Robert R. Tyson (Co-Chair)
One Lincoln Center
Syracuse, NY 13202

(315) 422-0121
E-Mail:rtyson@bsk.com

Committee on Biotechnology and
the Environment

Frank L. Amoroso (Co-Chair)

990 Stewart Avenue

Garden City, NY 11530

(516) 222-1236

E-Mail:famoroso@nixonpeabody.com

David W. Quist (Co-Chair)

P.O. Box 2272

Albany, NY 12220

(518) 463-8639
E-Mail:davidquist@earthlink.net

Committee on Coastal and
Wetland Resources

Terresa M. Bakner (Co-Chair)

One Commerce Plaza

Albany, NY 12260

(518) 487-7615

E-Mail:tmb@woh.com

Drayton Grant (Co-Chair)
149 Wurtemburg Road
Rhinebeck, NY 12572

(845) 876-2800
E-Mail:grantlyons@aol.com

Committee on Continuing Legal
Education

Robert H. Feller (Co-Chair)

488 Broadway, Suite 512

Albany, NY 12207

(518) 465-1010

E-Mail: rfeller@feller-ferrentino.com

Barry R. Kogut (Co-Chair)
One Lincoln Center
Syracuse, NY 13202

(315) 422-0121
E-Mail:bkogut@bsk.com

James P. Rigano (Co-Chair)

48 South Service Road, Suite 300
Melville, NY 11747

(631) 694-8000
E-Mail;jrigano@mrbr.com

Committee on Corporate Counsel
Michael S. Elder (Co-Chair)

320 Great Oaks Boulevard, #323
Albany, NY 12203

(518) 862-2737
E-Mail:michael.elder@
corporate.ge.com

George A. Rusk (Co-Chair)
368 Pleasantview Drive
Lancaster, NY 14086

(716) 684-8060
E-Mail:grusk@ene.com

Committee on Energy

Kevin M. Bernstein (Co-Chair)
One Lincoln Center

Syracuse, NY 13202

(315) 422-0121
E-Mail:bernstk@bsk.com

Clayton Rivet (Co-Chair)
State Capitol, Room 513
Albany, NY 12248

(518) 455-4313

David Robert Wooley (Co-Chair)
Executive Woods

5 Palisades Drive

Albany, NY 12205

(518) 472-1776
E-Mail:dwooley@youngsommer.com

Committee on Enforcement and
Compliance

Scott N. Fein (Co-Chair)

One Commerce Plaza

Albany, NY 12260

(518) 487-7600

E-Mail:snf@woh.com

Jeffrey T. Lacey (Co-Chair)
101 South Salina Street
Syracuse, NY 13202

(315) 233-8324
E-Mail:laceyj@macklaw.com
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Committee on Environmental
Impact Assessment

Mark A. Chertok (Co-Chair)

460 Park Avenue, 10th Floor

New York, NY 10022

(212) 421-2150

E-Mail:mchertok@sprlaw.com

Kevin G. Ryan (Co-Chair)
10 Circle Avenue
Larchmont, NY 10538
(914) 833-8378
E-Mail:kevingryan@cs.com

Committee on Environmental
Insurance

Gerard P. Cavaluzzi (Co-Chair)

104 Corporate Park Drive

P.O. Box 751

White Plains, NY 10602

(914) 641-2950

E-Mail:jcavaluzzi@pirnie.com

Daniel W. Morrison, III (Co-Chair)
One North Lexington Avenue
White Plains, NY 10601

(914) 287-6177
E-Mail:dwm@bpslaw.com

Committee on Environmental
Justice

Louis Alexander (Co-Chair)

111 Washington Avenue

Albany, NY 12210

(518) 462-7421

E-Mail:lalexander@bsk.com

Eileen D. Millett (Co-Chair)
311 West 43rd Street, Suite 201
New York, NY 10036

(212) 582-0380
E-Mail:emillett@iec-nynjct.org

Arlene Rae Yang (Co-Chair)
116 Central Park South
Apt. 5A

New York, NY 10019
E-Mail:arlene.yang@att.net

Committee on The New York
Environmental Lawyer

Kevin A. Reilly (Chair)

Appellate Division, 1st Dept.

27 Madison Avenue

New York, NY 10010

(212) 340-0404

Committee on Global Climate
Change

Antonia Levine Bryson (Co-Chair)

29 Broadway, Suite 1100

New York, NY 10006

(212) 483-9120

E-Mail:abryson@worldnet.att.net

J. Kevin Healy (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-1078
E-Mail:healy@rspab.com

Committee on Hazardous Site
Remediation

Walter E. Mugdan (Co-Chair)

251-31 42nd Avenue

Little Neck, NY 11363

(212) 637-3108

E-Mail:mugdan.walter@epa.gov

Lawrence P. Schnapf (Co-Chair)
55 East 87th Street, Room 8-B
New York, NY 10128

(212) 996-5395
E-Mail:Ischnapf@aol.com

Committee on Hazardous Waste
David J. Freeman (Co-Chair)

75 East 55th Street

New York, NY 10022

(212) 318-6555
E-Mail:davidfreeman@
paulhastings.com

John ]. Privitera (Co-Chair)
P.O. Box 459

Albany, NY 12201

(518) 447-3337
E-Mail;johnpriv@mltw.com

Committee on Historic
Preservation, Parks and
Recreation

Jeffrey S. Baker (Co-Chair)

5 Palisades Drive

Albany, NY 12205

(518) 438-9907, x227

E-Mail;jbaker@youngsommer.com

Dorothy M. Miner (Co-Chair)
400 Riverside Drive, Apt. 2B
New York, NY 10025

(212) 866-4912

Committee on International
Environmental Law

John French, III (Co-Chair)

33 East 70th Street, Suite 6-E

New York, NY 10021

(212) 585-3123

E-Mail:tudorassoc@aol.com

Daniel Riesel (Co-Chair)
460 Park Avenue, 10th Floor
New York, NY 10022

(212) 421-2150
E-mail:driesel@sprlaw.com

C. Sidamon-Eristoff (Co-Chair)
770 Lexington Avenue, 6th Floor
New York, NY 10021

(212) 935-6000, ext. 207
E-Mail:cseristoff@lltlaw.com

Internet Coordinating Committee
Alan J. Knauf (Co-Chair)

975 Crossroads Building

2 State Street

Rochester, NY 14614

(585) 546-8430
E-Mail:aknauf@nyenvlaw.com

Alice J. Kryzan (Co-Chair)

One Grimsby Drive

Hamburg, NY 14075

(716) 646-5050
E-Mail:akryzan@harrisbeach.com

Committee on Land Use

John B. Kirkpatrick (Co-Chair)

120 Bloomingdale Road

White Plains, NY 10605

(914) 422-3900
E-Mail;jkirkpatrick@oxmanlaw.com

Peter R. Paden (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-1080

Committee on Legislation
Philip H. Dixon (Co-Chair)
One Commerce Plaza
Albany, NY 12260

(518) 487-7726
E-Mail:phd@woh.com

Joan Leary Matthews (Co-Chair)
80 New Scotland Avenue
Albany, NY 12208

(518) 472-5840
E-Mail:jmatt@mail.als.edu
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Committee on Membership
David R. Everett (Co-Chair)
One Commerce Plaza
Albany, NY 12260

(518) 487-7600
E-Mail:dre@woh.com

Eric D. Most (Co-Chair)
120 Wall Street

New York, NY 10005

(212) 361-2400
E-Mail:most@informinc.org

Committee on Pesticides
Norman Spiegel (Co-Chair)
120 Broadway

New York, NY 10271

(212) 416-8454
E-Mail:epnns@oag.state.ny.us

Val Washington (Co-Chair)

353 Hamilton Street

Albany, NY 12210

(518) 462-5526, x228
E-Mail:vwash@envadvocates.org

Committee on Pollution
Prevention

Shannon Martin LaFrance (Co-Chair)

110 Main Street

Poughkeepsie, NY 12601

(845) 473-7766

E-Mail:slafrance@

rapportmeyers.com

Dean S. Sommer (Co-Chair)
Executive Woods

5 Palisades Drive

Albany, NY 12205

(518) 438-9907
E-Mail:dsommer@
youngsommer.com

Committee on Public Participation,
Intervention and Alternative
Dispute Resolution

Jan S. Kublick (Co-Chair)

500 South Salina Street, Suite 816

Syracuse, NY 13202

(315) 424-1105

E-Mail;jsk@mkms.com

Prof. David Markell (Co-Chair)
23 Woodmont Drive

Delmar, NY 12054

(518) 472-5861
E-Mail:dmark@mail.als.edu

Committee on Solid Waste
Richard M. Cogen (Co-Chair)
Omni Plaza, 30 South Pearl Street
Albany, NY 12207

(518) 427-2650
E-Mail:rcogen@nixonpeabody.com

John Francis Lyons (Co-Chair)
17 Wurtemburg Road
Rhinebeck, NY 12572

(914) 876-2800
E-Mail:grantlyons@aol.com

Michael G. Sterthous (Co-Chair)
One Commerce Plaza

Albany, NY 12260

(518) 487-7620
E-Mail:mgs@woh.com

Committee on Toxic Torts
Michael S. Bogin (Co-Chair)
460 Park Avenue, 10th Floor
New York, NY 10022

(212) 421-2150
E-Mail:mbogin@sprlaw.com

Ellen Relkin (Co-Chair)
180 Maiden Lane

New York, NY 10038
(212) 558-5715

Committee on Transportation
William C. Fahey (Co-Chair)

3 Gannett Drive

White Plains, NY 10604

(914) 946-7200
E-Mail:faheyw@wemed.com

Prof. Philip Weinberg (Co-Chair)
8000 Utopia Parkway

Jamaica, NY 11439

(718) 990-6628
E-Mail:weinberp@stjohns.edu

Committee on Water Quality
Robert M. Hallman (Co-Chair)
80 Pine Street

New York, NY 10005

(212) 701-3680
E-Mail:rhallman@cahill.com

George A. Rodenhausen (Co-Chair)
110 Main Street

Poughkeepsie, NY 12601

(845) 473-7766
E-Mail:grodenhausen@
rapportmeyers.com

Task Force on Legal Ethics
Marla B. Rubin (Chair)

P.O. Box 71

Mohegan Lake, NY 10547

(914) 736-0541
E-Mail:mbrbold@mindspring.com

Task Force on Mining and Oil and
Gas Exploration

Terresa M. Bakner (Co-Chair)

One Commerce Plaza

Albany, NY 12260

(518) 487-7615

E-Mail:tmb@woh.com

Laura Zeisel (Co-Chair)

169 Main Street

P.O. Box 9

New Paltz, NY 12561

(845) 255-9299
E-Mail:lz@laurazeiselpc.com

Task Force on Navigation Issues
Judy Drabicki (Chair)

25723 NYS Rt. 180

Dexter, NY 13634

(315) 639-4949
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